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PREFACE 


The history of previous revisions of the statutes of North Carolina is given 
in the preface to the Revisal of 1905 and earlier compilations, and it seems 
unnecessary to insert this matter here. 


The Consolidated Statutes has been prepared under the direction of a com- 
mittee of the General Assembly of 1917 appointed under chapter 252 of the 
Public Laws of 1917. On the part of the Senate, Messrs. Stahle Linn of Rowan 
and Lindsay C. Warren of Beaufort were selected; and on the part of the 
House, Messrs. Harry W. Stubbs of Martin, Harry P. Grier of Iredell, and 
Carter Dalton of Guilford. A short time after their appointment the Com- 
mission met and organized and elected Harry W. Stubbs, Esq., as chairman, 
and appointed Hon. T. H. Calvert’ of Raleigh as Revision Commissioner 
charged with the actual compiling, collating, and revising all of the public 
statutes of the State. Mr. Calvert, after collecting the material for the work, 
was appointed by Governor Bickett as Superior Court Judge, and thereupon 
tendered his resignation as Revision Commissioner. Mr. L. P. McGehee, Dean 
of the School of Law of the University of North Carolina, was selected as his 
successor. 


The Commission desires to give full and entire credit for this work to 
-Mr. McGehee. It realizes what a stupendous labor it has been, and he is rightly 
entitled to whatever approbation this work may bring. ‘The Commission felt 
it was peculiarly fortunate in securing his services, and the splendid results 
that have been obtained have fully justified the wisdom of his selection. 


The Commission desires to make acknowledgments to Prof. A. C. McIntosh, 
of the School of Law of the University of North Carolina, who has rendered 
invaluable aid in the preparation of this work. Several chapters were prepared. 
by Messrs. Dalton and Warren of the Commission. The index was prepared 
by Mr. W. H. Grimes, who has also devoted unremitting care to getting the 
work through the press. Other members of the Bar who have collaborated in 
the work are Messrs. T. E. Didlake, M. B. Fowler, and Moses Shapiro. 

The work of the Commission was accepted and enacted into law by the Gen- 
eral Assembly of 1919 by an act entitled “An Act for Revising and Consoli- 
dating the Public and General Statutes of the State of North Carolina,” 
approved March 10, 1919, and embodying the Compiled Statutes as prepared 
by the Commission, with amendments. See File No. 1030, House Bill 1321, 
Senate Bill 136. 


: PREFACE 


Under chapter 238, Public Laws 1919, a copy of which is added to this 
preface, the General Assembly made provision for the completion and publi- 
cation of the work by the insertion therein of the Public Statutes of 1919. It 
is the Consolidated Statutes of 1919 as completed in accordance with this 
chapter which is herewith submitted to the public. Under the same act it was 
provided that the work should be accepted by a Legislative Committee, and 
this committee, composed of Senator Dorman Thompson of Iredell, Repre- 
sentative O. M. Mull of Cleveland, and Representative D. B. Teague of Lee, 
met with the Commission in Raleigh in November, 1919, and ordered that the 
work be accepted and printed. 

In conformity with the last mentioned statute, the Consolidated Statutes are 
published in two editions, the Magistrates’ Edition omitting the second volume 
of the completed work and containing the statutes without annotation, and the 
Annotated Edition containing all the statutes annotated to date and a full index. 

The Commission secured the copyright of the annotations prepared by Judge 
Pell for Pell’s Revisal. These annotations have been brought up to date under 
the direction of Professor McIntosh. 

Harry W. Srusss. 
Linpsay C. Warren. 
Harry P. Grier. 
STaHLE Linn. 


Carter Datton. 
JANUARY 14, 1920. 


[CHAPTER 238, PusBLic Laws 1919.] 


AN ACT TO PROVIDE FOR THE COMPLETION, PUBLICATION, AND 
DISTRIBUTION OF THE CONSOLIDATED STATUTES OF NORTH 
CAROLINA AND TO FIX A DATE WHEN THEY ARE IN FORCE. 


The General Assembly of North Carolina do enact: 

Section 1. That the members of the Legislative Revision Commission, which 
commission and its members are hereinafter called simply the commission and the 
commissioners, appointed under chapter two hundred and fifty-two of the Public 
Laws of one thousand nine hundred and seventeen, namely, Harry W. Stubbs, 
chairman; Lindsay C. Warren, Stahle Linn, Carter Dalton, and H. P. Grier, shall 
be continued in office until the duties prescribed in this act are duly performed, and 
they shall be vested with the powers conferred by the said act so far as the same 
shall be necessary or convenient for the performance of such duties, and until the 
completion of such duties they shall receive the compensation and expenses as pro- 
vided in the said act except as hereinafter stated. 

Src. 2. That the commissioners shall complete and perfect the Consolidated 
Statutes, as enacted by the present General Assembly, by causing to be inserted 
therein all such general public statutes as may be enacted at the present session 
of the General Assembly and all amendments, in their proper places in sections 
under the appropriate chapters and subdivisions of chapters; and they are hereby 
authorized to change the number of sections, transfer sections, chapters and sub- 
divisions of chapters, and make such other corrections which do not change the 
law, as may be deemed expedient. The commission shall number the sections 
consecutively as in the Revisal. 

Sec. 3. That the commissioners shall, as soon as possible after the adjourn- 
ment of the present General Assembly, cause to be prepared and published for dis- 
tribution to the justices of the peace of the State of North Carolina an edition of 
that part of the Consolidated Statutes contained in the first volume of the legisla- 
tive edition of said Consolidated Statutes, said justices of the peace to pay therefor 
the sum of two dollars and fifty cents per volume. Said commissioners shall further 
cause to be prepared and published an edition of the Consolidated Statutes, said 
edition to contain the text of the Consolidated Statutes as finally completed and 
approved under this act, with a full index, together with the Constitution of the 
United States and the Constitution of North Carolina, with indexes to the same, 
and shall include also the statutes of the United States providing for the authenti- 
cation of records, naturalization of aliens, and the removal of causes from the State 
courts to the Federal courts. This edition shall contain also annotations of the 
decisions of the Supreme Court of North Carolina under the respective sections 
which they interpret and explain. In annotating said Consolidated Statutes the 
commission shall have the power, if in their opinion it is in the interest of economy 
of money and time to do so, to purchase any annotations of any existing North 
Carolina statute law books. 


AN ACT CONCERNING THE CONSOLIDATED STATUTES 


Sze. 4. There shall be printed of said annotated edition six thousand copies, the 
copyright of which edition shall be secured to the state by the commissioners. 
The copies when printed shall be deposited with the Secretary of State to be distrib- 
uted and sold as hereinafter provided. 

Src. 5. That the expenses of the Legislative Revision Commission herein 
provided for, including the compiling, collating, revising, and annotating the public 
statutes of North Carolina, the purchase of annotations, and of the supervising, 
printing, publishing, binding, and delivering the said compiled and collated statutes, 
such clerical assistance as may ‘be necessary, and all assistance as may be deemed 
necessary in the performance of the duties provided for in this act, shall be paid 
by the State Treasurer out of the general fund on the warrant of the Auditor, 
founded on vouchers approved by the chairman of the said commission. 

Src. 6. That there shall be appointed at this session of the General Assembly a 
committee composed of three members, of whom two shall be members of the House 
of Representatives, to be appointed by the Speaker of the House of Representatives, 
and one shall be a member of the Senate, to be appointed by the President of the 
Senate. This committee shall be authorized to inspect and examine the Consoli- 
dated Statutes when the commission shall report to them that the work of the 
commission has been completely performed, and they shall approve the same, if 
found to be in accordance with this act. The committee, in conjunction with the 
members of the commission, shall make the necessary contracts for the publication 
of the Consolidated Statutes. The members of the committee shall each receive 
one hundred and fifty dollars and expenses in full compensation for all their 
services, to be paid by the State Treasurer, upon warrants drawn by the Auditor, 
based upon vouchers approved by the chairman of the committee. 

Sec. 7. That when the commission has finished its work and has notified the 
committee as aforesaid of the completion of the same, and when the work has been 
approved by the committee, the members of the commission shall each receive the 
sum of three hundred and fifty dollars in addition to compensation and expenses 
already received, and this shall be in full compensation for all work done by them 
in the compilation and revision thereof, and shall be paid by the State Treasurer 
upon the warrant of the Auditor, based upon vouchers approved by the chairman of 
the commission. 

Src. 8. That all provisions, chapters, subdivisions of chapters, and sections con- 
tained in the Consolidated Statutes shall be in force from and after the first day 
of August, one thousand nine hundred and nineteen. 

Sec. 9. That the Secretary of State shall immediately, upon the receipt by 
him of the Consolidated Statutes duly published and bound, distribute one set each 
to those to whom the Public Laws are now distributed, and to each member of this 
General Assembly: Provided, however, that sets shall not be distributed to sheriffs 
and registers of deeds, and shall only be sent to the state and court librarians outside 
the State of North Carolina that request same. The Secretary of State is author- 
ized to sell copies of the Consolidated Statutes at twenty dollars a set, and to sell 
to book dealers at a discount to be fixed by him. 

Sec. 10. That this act take effect from and after its ratification. 

Ratified this 10th day of March, A. D. 1919. 
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STATE OF NORTH CAROLINA 





IN THE YEAR OF OUR LORD ONE THOUSAND NINE 


HUNDRED AND NINETEEN 





AN ACT 


FOR REVISING AND CONSOLIDATING THE PUBLIC AND GENERAL 


STATUTES OF THE STATE OF NORTH CAROLINA 





The General Assembly of North Carolina do enact the following named chap- 
ters, subchapters and sections, to be known as the Conso~iparep STATUTES, 


that is to say: 
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CHAPTER 1 


ADMINISTRATION 


PROBATE JURISDICTION. 


. Clerk of superior court has probate jurisdiction. 
. Exclusive in clerk who first gains. 


NECESSITY FOR LETTERS AND THEIR Form. 


. Letters must issue; immediate rights of family. 
. Executor de son tort. 
. Form of letters. 


RiGgHT TO ADMINISTER. 


. Order in which persons entitled. 

. Husband to administer to wife; right in surplus. 

. Disqualifications enumerated. 

. Effect of disqualification of person entitled. 

. Divorce a vinculo or felonious slaying is forfeiture. 
. Elopement and adultery of wife is forfeiture.- 

. Husband’s conduct forfeiting rights in wife’s estate. 
. Executor may renounce. 

. Renunciation of prior right required. 

. Failure to apply as renunciation. 

. Person named as executor failing to qualify or renounce. 


PusLic ADMINISTRATOR. 


. Appointment and term. 

. Oath. 

. Bond. 

. When to obtain letters. 

. Powers generally and on expiration of term. 


ADMINISTRATOR Wi1TH WILL ANNEXED. 


. When letters ec. t. a. issue. 
. Qualifications and bond. 


COLLECTORS. 


. Appointment of collectors. 

. Qualifications and bond. 

. Powers of collectors. 

. When collector’s powers cease; duty to account. 


APPOINTMENT AND REVOCATION. 


. Facts to be shown on applying for administration. 

. Right to contest application for letters; proceedings. 
. Letters of administration revoked on proof of will. 

. Letters revoked for disqualification or default. 

. On revocation, successor appointed and estate secured. 


BonpDs. 


. Bond; approval; condition; penalty. 

. When executor to give bond. 

. When executor may give bond after one year. 

. No bond in certain cases of executor with power to convey. 
. No bond where will waives bond and coexecutor a resident. 
. Certain executors’ deeds without bond before 1911 validated. 
. Oath and bond required before letters issue. 

. Right of action on bond. 

. Rights of surety in danger of loss. 

. On revocation of letters bond liable to successor. 
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ART. 


ART, 


ART. 


ART. 


ART. 


ART. 


ADMINISTRATION 


. When new bond or new sureties required. 
. On failure to give new bond, letters revoked. 


Notice TO CREDITORS. 


. Advertisement for claims. 
. Proof of advertisement. 
. Personal notice to creditor. 


INVENTORY. 


. Inventory within three months. 

. Compelling the inventory. 

. New assets inventoried. 

. Trustees in wills to file inventories and accounts. 


ASSETS. 


2. Distinction between legal and equitable assets abolished. 
. Trust estate in personalty. 

. Crops ungathered at death. 

. Real estate sold to pay debts is personal assets. 
. Surplus of realty sold for debts is real assets. 

. Personalty fraudulently conveyed recoverable. 

. Debt due from executor not discharged by appointment. 
. Joint liability of heirs, etc., for debts. 

. Extent of liability of heirs, ete. 

. Judgment against heirs, ete., apportioned ; costs. 
. Persons liable for debts to observe priorities. 

. Existence of other debts of prior or equal class. 
. Debts paid taken as unpaid as against heirs, ete. 
. Compelling contribution among heirs, ete. 


SALES OF PERSONAL PROPERTY. 


. Executor or administrator may sell without court order. 
. Collector may sell only on order of court. 

. Sale to be public; notice. 

. Clerk may order private sale in certain cases. 

. Clerk must confirm sale on creditors’ objection. 
. Security required; representative’s liability for collection. 
. Hours of public sale; penalty. 

. Debts uncollected after year may be sold; list filed. 


SALES OF REAL PROPERTY. 


. Sale of realty ordered, if personalty insufficient for debts. 
. When court may order rental. 

. Lands conveyed by heir within two years sold. 
. Lands conveyed in fraud of creditors sold. 

. Effect of bona fide purchase from fraudulent grantee. 
. Contents of petition for sale. 

. Heirs and devisees necessary parties. 

. Adverse claimant to be heard. 

. Upon issues joined, transferred to term. 
. Order granted, if petition not denied. 

. Notice of sale as on execution. 

. Court fixes extent and terms; title on confirmation. 
. Court may order private sale; terms; sale reopened. 
. Undevised realty first sold. 

. Specifically devised realty ; contribution. 

. Under power in will, sales public or private. 
. Where executor with power dies, power executed by survivor, etc. 
. Death of vendor under contract, representative to convey. 

2. Title in representative for estate, he or successor to convey. 


Proor AND PAYMENT OF DEBTS OF DECEDENT. 


. Order of payment of debts. 
. No preference within class. 
. When payment out of class held valid. 
. Debts due representative not preferred. 
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Ch. 1 


ADMINISTRATION Ch. 1 


Debts not due rebated. 


. Affidavit of debt may be required. 


Disputed debt may be referred. 


. Disputed debt not referred barred in six months. 
. If claim not presented in twelve months, representative discharged as to assets 


paid. 


. No lien by suit against representative. 
. When costs against representative allowed. 
. Obligations binding heirs collected as other debts. 


ACCOUNTS AND ACCOUNTING. 


. Annual accounts. 

. Clerk may compel account. 

. Vouchers presumptive evidence. 

. Gravestones authorized. 

. Final accounts. 

. Creditor’s special proceeding for accounting. 

. Rules which govern creditor’s proceeding. 

. When and where summons returnable. 

. Clerk to advertise for creditors. 

. Publication of advertisement. 

. Creditors to file claims and appoint agent. 

. Proof of claims. 

. Representative to file claims; notice to creditors. 
. Clerk to exhibit to representative claims filed. 

. If representative denies claim, creditor notified. 

. Issues joined ; cause sent to superior court. 

. When representative personally liable for costs. 

. Court may permit representative to appear after return day. 
. Clerk to state account. 

. Exception to report; final report and judgment. 

. Appeal from judgment; security for costs. 

. Papers on appeal filed and cause docketed. 

. Prior creditors not affected by appeal may docket judgments. 
. Judgment where assets sufficient to pay a class. 

. Judgment where assets insufficient to pay a class. 
. Contents of judgment; execution. 

. When judgment to fix with assets. 

. Form and effect of execution. 

. Report is evidence of assets only at date. 

. Creditor giving security may show subsequent assets. 
. Suits for accounting at term. 

. Proceedings against land, if personal assets fail. 


DISTRIBUTION. 


. Order of distribution. 

. Advancements to be accounted for. 

. Children advanced to render inventory; effect of refusal. 

. Illegitimates next of kin to mother and to each other. 

. Allotment to after-born child in real estate. 

. Allotment to after-born child in personal property. 

. Allotment of personalty from proceeds of realty. 

. Effect of allotment of realty; contribution to equalize burden. 

. After-born child on allotment deemed devisee or legatee. 

. Before settlement executor may have claimants’ shares in estate ascertained. 
. Legacy or distributive share recoverable after two years. 

. Payment to clerk after one year discharges representative pro tanto. 
. On payment clerk to sign receipt. 


SETTLEMENT. 


. Representative must settle after two years. 

. Representative may retain claim undue or in litigation. 

. After final account representative may petition for settlement. 
. Payment into court of fund due absent defendant or infant. 

. Procedure where person entitled unheard of for seven years. 

. Parties to proceeding for settlement. 

. When legacies may be paid in two years. 
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ADMINISTRATION—Arr. 1 Ciakel 


157. Commissions allowed representatives. 
158. Liability and compensation of clerk. 


Art. 18. AcTIONS BY AND AGAINST REPRESENTATIVE. 
159. Action survives to and against representative. 
160. Death by wrongful act; recovery not assets; dying declarations. 
161. Damages recoverable for death by wrongful act. 
162. Actions which do not survive. 
163. Right of action survives to successor. 
164. To sue or defend in representative capacity. 
165. Service on or appearance by one binds all. 
166. When creditor may sue on claim; execution in such action. 
167. Service by publication on executor without bond. 
168. Execution: by successor in office. 
169. Action to continue, though letters revoked. 


Art. 19. REPRESENTATIVE’S Powers, DUTIES, AND LIABILITIES. 


170. Representative may maintain appropriate suits and proceedings. 
171. Representative may purchase for estate to prevent loss. 

172. Representatives hold in joint tenancy. 

173. Representative liable for devastavit. 

174. Nonresident executor or guardian to appoint process agent. 

175. Executor or guardian removing from state to appoint process agent. 
176. Nonresident’s failure to obey process ground for removal. 


ArT. 20. CONSTRUCTION AND APPLICATION OF CHAPTER. 


177. Where no time specified reasonable time allowed ; extension. 
178. Powers under will not affected. 

179. Chapter applies to administrations since 1869. 

180. Cases pending at adoption of constitution of 1868. 

181. Administrations prior to 1869. 


Art. 1. Proxpats JURISDICTION 


1. Clerk of superior court has probate jurisdiction. The clerk of the superior 
court of each county has jurisdiction, within his county, to take proof of wills 
and to grant letters testamentary, letters of administration with the will annexed, 
and letters of administration in cases of intestacy, in the following cases: 

Clerk has jurisdiction of former probate judge: Edwards v. Cobb, 95-4. To take proof of 
wills: London v. R. R., 88-584; Millsaps v. McLean, 60-80; Wallis v. Wallis, 60-79. To 
appoint administrators c. t. a.: In re Meyers, 113-545; Suttle v. Turner, 53-404. Jurisdiction 
of clerk presumed, when: Vance v. R. R., 138-460. Jurisdiction exhausted, when: In re 
Bowman’s Estate, 121-373: Appointment cannot be attacked collaterally: Fann v. R. R., 
155-136; Batchelor v. Overton, 158-395; unless it appears that the clerk has no jurisdiction: 
Reynolds v. Cotton Mills, 177-412. 


1. Where the decedent at, or immediately previous to, his death was domiciled 
in the county of such clerk, in whatever place such death may have happened. 


See Grant v. Reese, 94-720; Johnson v. Corpening, 39-216; Collins v. Turner, 4-541; Hannon 
v. Power Co., 173-520. Domicile explained: Reynolds v. Cotton Mills, 177-412. 


2. Where the decedent at his death had his fixed place of domicile in more than 
one county, the clerk of any such county has jurisdiction. 

3. Where the decedent, not being domiciled in this state, died out of the state, 
leaving assets in the county of such clerk, or assets of such decedent thereafter 
come into the county of such clerk. 


Page v. Ins. Co., 131-115; Morefield v. Harris, 126-626; Shields v. Life Ins. Co., 119-380; 
Hyman vy. Gaskins, 27-267; Smith v. Munroe, 23-345. 
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2 ADMINISTRATION—Arr. 2 Ch. 1 


4. Where the decedent, not being domiciled in this state, died in the county 
of such clerk, leaving assets in the state, or assets of such decedent thereafter 
come into the state. 

Hartness v. Pharr, 133-566; Morefield v. Harris, 126-628; Grant v. Reese, 94-720. Right of 
action for wrongful death is sufficient assets: Fann v. R. R., 155-136; Vance v. R. R., 138-460. 

Rev., s. 16; Code, s. 1874; C. C. P., s. 483; R. C., c. 46, s. 1; 1868-9, c. 113, s, 115. 


2. Exclusive in clerk who first gains. The clerk who first gains and exercises 
jurisdiction under this chapter thereby acquires sole and exclusive jurisdiction 
over the decedent’s estate. 

Rev., s. 17; Code, s. 1375; C. C. P., 484. 


Williams vy. Neville, 108-563. Where clerk is appointed executor and will proven in another 
county, see Gregory v. Ellis, 82-225. 


Art. 2. Necrsstry ror Lerrers AND THEIR Form 


3. Letters must issue; immediate rights of family. No person shall enter upon 
the administration of any decedent’s estate until he has obtained letters therefor, 
under the penalty of one hundred dollars, one-half to the use of the informer and 
the other half to the state; but nothing herein contained shall prevent the family 
of the deceased from using so much of the crop, stock and provisions on hand as 
may be necessary, until the widow’s year’s support is assigned therefrom, as pre- 
scribed by law. 

Rev., s. 1; Code, s. 1522; 1868-9, ce. 113, s. 93. 

‘‘Administration’’ means management of estate: Currie v. Currie, 90-556. Complaint in 


action for penalty: Ibid. Effect of widow withholding too much: Israel v. King, 69-373. 
Penalty statutes construed: Alexander y. R. R., 144-93. 


4. Executor de son tort. Every person who receives goods or debts of any 
person dying intestate, or any release of a debt due the intestate, upon a fraudu- 
lent intent, or without such valuable consideration as amounts to the value or 
thereabout, is chargeable as executor of his own wrong, so far as such debts and 
goods, coming to his hands, or whereof he is released, will satisfy. 

Rev., s. 2; Code, s. 1494; 1868-9, c. 113, s. 67; 43 Eliz., c. 8. 

EXECUTOR DE SON TORT. One who without authority does acts properly duties of 
administrator: Barnard v. Gregory, 14-223. Administrator who holds property under deed 
void as to creditors: Norfleet v. Riddick, 14-221; Burton v. Farinholt, 86-267. Intermeddler, 
though afterwards letters issued to him: Norfleet v. Riddick, 14-221. Fraudulent intermeddler 


after administrator appointed: McMorine v. Storey, 20-83. Fraudulent donee of personalty: 
Sturdivant vy. Davis, 31-365. 


NOT EXECUTOR D. S. T. Intermeddler, while administrator exists, except fraudulent: 
Francis v. Welch, 33-215; MeMorine v. Storey, 20-83; Norfleet v. Riddick, 14-221. Donee of 
intestate’s property which was exempt from execution: Winchester v. Gaddy, 72-115. Inter- 
meddler under colorable title: Turner v. Child, 12-25; Outlaw v. Farmer, 71-31; Bailey v. 
Miller, 27-444. Bailee turning money over to foreign executor, when: Nesbit v. Stewart, 
19-24, 


5. Form of letters. All letters must be issued in the name of the state, and 
tested in the name of the clerk of the superior court, signed by him, and sealed 
with his seal of office, and shall have attached thereto copies of the section of this 
chapter requiring an inventory to be filed within three months, and of the section 
requiring annual accounts to be filed. 

Rev., s. 836; Code, ss. 1899, 2172; C. C. P., ss. 471, 478; 1871-2, c. 46. 
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6 ADMINISTRATION—Anrr. 3 Ch. 1 


Art. 3. Rigut To ADMINISTER 


6. Order in which persons entitled. Letters of administration, in case of in- 
testacy, shall be granted to the persons entitled thereto and applying for the 
same, in the following order: 

Executor dying, administrator appointed according to this section: Little v. Berry, 94-433. 


Public administrator postponed to all named in this section, even though applying after six 
months: In re Bailey’s Will, 141-193. 


1. To the husband or widow, except as hereinafter provided. 


Widow must be 21: Wallis v. Wallis, 60-78. Infant widow may appoint: Ibid. Husband’s 
rights: In re Meyers, 113-545; Hoppiss vy. Eskridge, 37-54. See section 7. 


2. To the next of kin in the order of their degree, where they are of different 
degrees ; if of equal degree, to one or more of them, at the discretion of the clerk. 

Clerk may appoint person recommended by next of kin: In re Saville, 156-172. Appointee 
of next of kin not qualifying, clerk appoints: Williams v. Neville, 108-559. Nonresident next 
of kin may appoint: Smith y. Munroe, 23-345. Appointment by nonresident only durante 
absentia: Ritchie v. McAuslin, 2-220. Several applicants of equal degree, clerk selects: Garri- 
son vy. Cox, 95-353. Brothers applying, which selected: Moore v. Moore, 12-352. Right to 
distributive share entitles one under this subsection: Smith v. Munroe, 23-345. Right not 
absolute and exclusive: Stoker v. Kendall, 44-242. See Atkins v. McCormick, 49-274. 


3. To the most competent creditor who resides within the state, and proves his 
debt on oath before the clerk. 


Assignee of claim against decedent not entitled: Pearce v. Castrix, 53-71. Creditor post- 
poned to all of next of kin, provided next of kin apply in time: Carthy v. Webb, 4-20, 6-268. 


4. To any other person legally competent. 


Those entitled not applying in six months, and public administrator not applying, who 
entitled: Garrison y. Cox, 95-353. Nonresident dying, leaving insurance policy with resident, 
such resident entitled: Page v. Life Ins. Co., 131-115; Shields v. Life Ins. Co., 119-380. 


Reyv., s. 3; Code, s. 1376; C. C. P., s. 456; R. C., ¢. 46, ss. 2, 3; 1868-9, c. 113, s. 115. 


7. Husband to administer to wife; right in surplus. If any married woman 
dies wholly or partially intestate, the surviving husband shall be entitled to 
administer on her personal estate, and shall hold the same, subject to the claims 
of her creditors and others having rightful demands against her, to his own use, 
except as hereinafter provided. If the husband dies after his wife, but before 
administering, his executor or administrator or assignee shall receive the personal 
property of the said wife, as a part of the estate of the husband, subject as afore- 
said, and except as provided by law. 

Rev., s. 4; Code, s.. 1479; 1871-2, c. 193, s. 32. 

Husband dying without administering, creditor cannot be appointed administrator of wife: 
Wooten v. Wooten, 123-219. When wife leaves will appointing executor, who qualifies, husband 
cannot administer: Hood v. Telegraph Co., 162-92. Wife dying testate, appointing no execu- 
tor, husband administers: In re Meyers, 113-545. Husband can appoint: Ibid. Wife’s prop- 
erty, after debts paid, goes to husband: Bank y. Gilmer, 116-704; Whitaker v. Hamilton, 
126-468; Colson vy. Martin, 62-125; Coleman v. Hallowell, 54-204. A legacy vested in wife at 
her death goes to husband: In re Shuford’s Will, 164-133. Interest of wife as distributee in 
amount to be recovered for wrongful death of father goes to husband: Neill v. Wilson, 146-242. 


8. Disqualifications enumerated. The clerk shall not issue letters of adminis- 
tration or letters testamentary to any person who, at the time of appearing to 
qualify— 
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1. Is under the age of twenty-one years. 


Infant feme covert cannot administer but may appoint: Wallis v. Wallis, 60-78. Such 
appointment durante minoritate: Ibid. 


2. Is a nonresident of this state; but a nonresident may qualify as executor. 


Nonresident may qualify as executor: Batchelor vy. Overton, 158-395; but he cannot admin- 
ister: Hall v. R. R., 146-345; nor can he appoint: Boynton v. Heartt, 158-488. But see under 
former statute, nonresident being appointed, qualifying and giving bond not disqualified: 
Moore v. Eure, 101-16. Nonresident next of kin may appoint durante absentia: Smith v. Mun- 
roe, 23-345; Ritchie v. McAuslin, 2-220. 


3. Has been convicted of a felony. 

+. Is adjudged by the clerk incompetent to execute the duties of such trust by 
reason of drunkenness, improvidence or want of understanding. 

‘“Incompetent’’ defined in Stephenson y. Stephenson, 49-472. 


5. Fails to take the oath or eive the bond required by law. 
6. Has renounced his right to qualify. 
Rey., s. 5; Code, ss. 1877, 1878, 2162; C. C. P., s. 457. 


9. Effect of disqualification of person entitled. Where an executor named in 
the will, or any person having a prior right to administer, is under the disquali- 
fication of nonage, or is temporarily absent from the state, such person is entitled 
to six months, after coming of age or after his return to the state, in which to 
make application for letters testamentary, or letters of administration. 

Rey., s. 6; Code, ss. 1879, 2165; C. C. P., ss. 452, 460; R. C., c. 46, s. 12. 


Infant feme covert coming of age entitled: Wallis v. Wallis, 60-78. Nonresident next of 
kin returning to state entitled: Smith v. Munroe, 23-345; Ritchie v. McAuslin, 2-220. Persons 
deemed to have renounced may yet be entitled as against public administrator: In re Bailey 
Will, 141-193. 


10. Divorce a vinculo or felonious slaying is forfeiture. When a marriage is 
dissolved a vinculo, the parties respectively, or when either party is convicted of 
the felonious slaying of the other, or of being accessory before the fact of such 
felonious slaying, the party so convicted shall thereby lose all his or her right to 
administer on the estate of the other, and to a distributive share in the personal 
property of the other, and every right and estate in the personal estate of the 


other. 
Rey., s. 7; Code, s. 1480; 1889, c. 499; 1871-2, c. 193, s. 42. 


Notre. For forfeiture generally by divorce a vinculo, see Married Women. 
Doctrine in Owens y. Owens, 100-240, changed by this section. 


11. Elopement and adultery of wife is forfeiture. If any married woman 
elopes with an adulterer, and shall not be living with her husband at his death, 
she shall thereby lose all right to a distributive share in the personal property of 
her husband, and all right to administer on his estate. 

Reyv., s. 8; Code, s. 1481; 1871-2, c. 198, s. 44. 


Nore. For forfeiture generally for elopement, see Married Women. 

Bigamy of wife a forfeiture to rights in property of first husband: Gathings vy. Williams, 
27-487; Irby v. Wilson, 21-568; Brinegar v. Chaffin, 14-111. See Owens v. Owens, 100-240, 
under section 10. 


12. Husband’s conduct forfeiting rights in wife’s estate. If any husband shall 
separate himself from his wife, and be living in adultery at her death, or if she 
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has obtained a divorce a mensa et thoro, and shall not be living with her husband 
at her death, or if the husband has abandoned his wife, or has maliciously turned 
her out of doors, and shall not be living with her at her death, he shall thereby 
lose all his right and estate of whatever character in and to her personal property, 
and all right to administer on her estate. 

Rev., s. 9; Code, s. 1482; 1871-2, c. 193, s. 45. 

‘“*Abandoned’’ defined: State v. Hopkins, 130-647; Setzer v. Setzer, 128-170; High v. 


Bailey, 107-70. As to marriages contracted prior to statute, see Taylor v. Taylor, 93- 418, 
112-134. 


13. Executor may renounce. Any person appointed an executor may renounce 
the office by a writing signed by him, and on the same being acknowledged or 
proved to the satisfaction of the clerk of the superior court, it shall be filed. 

Reyv., s. 10; Code, s. 2163; C..C. P., s. 450. 

Can renounce if he has not undertaken office or intermeddled: Sawyer v. Dozier, 27-97. 
Cannot renounce after probate without leave of court: Mitchell v. Adams, 23-298. Cannot if 
he has meddled with estate: Ibid.; also Sawyer v. Dozier, 27-97. Renouncing, administrator 
c. t. a. succeeds to powers: Saunders v. Saunders, 108-327. Renunciation must appear of 
record: Springs v. Irwin, 28-27. May retract renunciation: Ryder v. Oates, 173-569; Davis 
y. Inseoe, 84-396; Wood v. Sparks, 18-389. Cannot renounce after entering on exercise of 
trust: McIntyre v. Proctor, 145-288; Washington v. Blunt, 43-253; Sawyer v. Dozier, 27-97. 
Executors have the right to decline the office, but after accepting and qualifying cannot resign: 
McIntyre v. Proctor, 145-288. 


14. Renunciation of prior right required, When any person applies for admin- 
istration, and any other person has prior right thereto, a written renunciation of 
the person or persons having such prior right must be produced and filed with 
the clerk. 

Rev., s. 11; Code, s. 1878; C, C. P., 8. 459. 

Next of kin must renounce before clerk can appoint another within six months of decedent’s 


death: Williams v. Neville, 108-559. Mere expressed intent to renounce will not do: Ibid.; see 
Hill v. Alspaugh, 72-404. 


15. Failure to apply as renunciation. If any person, entitled to letters of 
administration, fails or refuses to apply for such letters within thirty days after 
the death of the intestate, the clerk, on application of any party interested, shall 
issue a citation to such person to show cause, within twenty days after service of 
the citation, why he should not be deemed to have renounced. If, within the 
time named in the citation, he neglects to answer or to show cause, he shall be 
deemed to have renounced his right to administer, and the clerk must enter an 
order accordingly, and proceed to grant letters to some other person. If no per- 
son entitled to administer applies for letters of administration on the estate of 
a decedent within six months from his death, then the clerk may, in his discretion, 


deem all prior rights renounced and appoint some suitable person to administer 
such estate. 


Rev., s. 12; Code, s. 1880; C. C. P., s. 460 (a) ; 1868-9, c. 2038. 


Deemed to have renounced, when: Withrow vy. DePriest, 119-541; Williams v. Neville, 108- 
559; Hill v. Alspaugh, 72-404; Hughes v. Pipkin, 61-4; Stoker v. Kendall, 44-242. Renuncia- 
tion not per se: In re Bailey Will, 141-194. Appointee of person entitled, not qualifying, so 
deemed: Williams v. Neville, 108-559. Renunciation of some entitled to administer does not 
take away the right of others: In re Jones, 177-337. Appointment after six months not 


revoked at instance of one having prior right applying after six months: Withrow y. DePriest, 
119-541; In re Bailey Will, 141-195. 
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16. Person named as executor failing to qualify or renounce. If any person 
appointed an executor does not qualify or renounce within sixty days after the 
will is admitted to probate, the clerk of the superior court, on the application of 
any other executor named in the same will, or any party interested, shall issue 
a citation to such person to show cause why he should not be deemed to have 
renounced. If, upon service of the citation, he does not qualify or renounce 
within such time, not exceeding thirty days, as is allowed in the citation, an order 
must be entered by the clerk decreeing that such person has renounced his ap- 
pointment as executor. . 

even Sls + COde: sa21G4 ©; Ch Pe sn4518 

Discussed generally in Ward v. Sparks, 18-389. 


Art. 4. Pusriic ADMINISTRATOR 


17. Appointment and term. There may be a public administrator in every 
county, appointed by the clerk of the superior court for the term of eight years. 
Rey., s. 18; Code, s. 1889; 1868-9, c. 1138. 


Term is for eight years in every case: Boynton v. Heartt, 158-488. Not considered an 
office under statute against holding two offices: State v. Smith, 145-476. Quo warranto does 
not lie to remove administrator or to inquire into appointment: Ibid. 


18. Oath. The public administrator shall take and subscribe an oath (or 
affirmation) faithfully and honestly to discharge the duties of his trust; and the 
oath so taken and subscribed must be filed in the office of the clerk of the superior 


court. 
Rey., s. 19; Code, s. 1893 ; 1868-9, c. 113, ss. 2, 5. 


Must give bond and obey all orders of court: In re Brinson, 73-278. Must renew bond, 
when: In re Trotter, 115-193; sce sections 43-44. 


19. Bond. The public administrator shall enter into bond, with three or more 
sureties, approved by the clerk, in the penal sum of four thousand dollars, pay- 
able to the state of North Carolina, conditioned faithfully to perform the duties 
of his office, and obey all lawful orders of the clerk or other court touching the 
administration of the several estates that may come into his hands, and such bond 
shall be renewed every two years. Whenever the aggregate value of the real 
and personal property belonging to the several estates in the hands of the public 
administrator exceeds the one-half of his bond, the clerk shall require him to 
enlarge his bond in amount so as to cover, at all times, at least the double of such 
aggregate. 

Reyv., s. 320; Code, ss. 1890, 1391, 1392 ; 1868-9, c. 113, ss. 2, 3, 4; 1915, c. 216. 


For actions on administration bond, see section 40. General requirements as to bond: In re 
Brinson, 73-279. Notice should be given before removal for failure to renew bond: Trotter v. 
Mitchell, 115-190; and if proper bond is then offered, it should be received: In re Trotter, 
115-193. 


20. When to obtain letters. The public administrator shall apply for and 
obtain letters on the estates of deceased persons in the following cases: 
Office of public administrator a property right: Trotter v. Mitchell, 115-190. 
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1. When the period of six months has elapsed from the death of any decedent, 
and no letters testamentary, or letters of administration or collection, have been 
applied for and issued to any person. 

Not entitled, even after six months, when: In re Bailey Will, 141-193; Withrow v. DePriest, 
119-544; Hill v. Alspaugh, 72-402. 


2. When any stranger, or person without known heirs, shall die intestate in 
any county. 

3. When any person entitled to administration shall request, in writing, the 
clerk to issue the letters to the public administrator. 

Rev., s. 20; Code, s. 1394; 1868-9, c. 118, s. 6. 


21. Powers generally and on expiration of term. The public administrator 
shall have, in respect to the several estates in his hands, all the rights and powers, 
and be subject to all the duties and liabilities of other administrators. On the 
expiration of the term of office of a public administrator, or his resignation, he 
may continue to manage the several estates committed to him prior thereto until 
he has fully administered the same, if he then enters into a bond as required by 
law for administrators. 

Rey., s. 21; Code, s. 1395; 1868-9, c. 113, s. 7; 1876-7, c. 239. 

Subject to orders of clerk: In re Brinson, 73-278. 


Art. 5. ADMINISTRATOR WITH WiLL ANNEXED 


22. When letters c. t.a. issue. If there is no executor appointed in the will, or 
if, at any time, by reason of death, incompetency adjudged by the clerk of the 
superior court, renunciation, actual or decreed, or removal by order of the court, 
or on any other account there is no executor qualified to act, the clerk of the 
superior court may issue letters of administration with the will annexed, to some 
suitable person or persons, in the order prescribed in this chapter. 

Rey., s. 14; Code, s. 2166; C. C. P., s. 453. 


Cases generally in point: In re Meyers, 113-545; Williams v. Neville, 108-559; Little v. 
Berry, 94-433; Suttle v. Turner, 53-403. Duties of administrator c. t. a. as trustee: Clark v. 
Peebles, 120-31; Smathers v. Moody, 112-791; Saunders v. Saunders, 108-327; Creech v. 
Grainger, 106-213; Gay v. Grant, 101-206; Couneill v. Averett, 95-131; Vaughan v. Farmer, 
90-612; Hester v. Hester, 37-330; Jones v. Jones, 17-387. Letters of administration are void 
unless executor has renounced: Springs v. Irwin, 28-27; Mitchell v. Adams, 23-298. Renuncia- 
tion of some entitled to administer does not interfere with the right of others: In re Jones, 
177-337. 


.23. Qualifications and bond. Administrators with the will annexed shall have 
the same qualifications and give the same bond as other administrators; but the 
executor of an executor shall not be entitled to qualify as executor of the first 
testator. 

Rey., 8s. 15; Code, s. 2167; C..C. P., s. 454; 1905, ¢. 286. 


Art. 6. CoLLEcTors 


24. Appointment of collectors. When, for any reason, a delay is necessarily 
produced in the admission of a will to probate, or in granting letters testa- 
mentary, letters of administration, or letters of administration with the will 
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annexed, the clerk may issue to some discreet person or persons, at his option, 
letters of collection, authorizing the collection and preservation of the property 
of the decedent. 

Reyv., s. 22; Code, s. 1883; C. C. P., s. 463; R. C., c. 46, s. 9; 1868-9, c. 118, s. 115. 


When collector appointed: In re Palmer’s Will, 117-133; Syme v. Broughton, 86-156. As 
to next of kin’s right to collect pending appointment, see Whit v. Ray, 26-14. 


25. Qualifications and bond. Every collector shall have the qualifications and 
give the bond prescribed by law for an administrator. 

Rev., s. 23; Code, s. 1884; C. C. P., s. 464. 

For bond, see section 33. 


26. Powers of collectors. Every collector has authority to collect the personal 
property, preserve and secure the same, and collect the debts and credits of the 
decedent, and for these purposes he may commence and maintain or defend suits, 
and he may sell, under the direction and order of the clerk, any personal property 
for the preservation and benefit of the estate. He may be sued for debts due by 
the decedent, and he may pay funeral expenses and other debts. 

Rev., s. 24; Code, s. 1885; C. C. P., s. 465; R. C., c. 46, s. 6; 1868-9, c. 118, s. 115. 

Has no control of lands: Lee v. Lee, 74-70. 


27. When collector’s powers cease; duty to account. When letters testamen- 
tary, letters of administration or letters of administration with the will annexed 
are granted, the powers of such collector shall cease, but any suit brought by the 
collector may be continued by his successsor, the executor or the administrator, in 
his own name. Such collector must, on demand, deliver to the executor or 
administrator all the property, rights and credits of the decedent under his con- 
trol, and render an account, on oath, to the clerk of all his proceedings. Such 
delivery and account may be enforced by citation, order or attachment. 

Rey., 8s. 25; Code, s. 1886; C. C. P., s. 466; R. C., 46, s. 7; 1868-9, c. 1138, s. 115. 


Not entitled to counsel fees when he resists claim of rightful executor to funds: Johnson vy. 
Marcom, 121-83. 


Art, 7. APPOINTMENT AND REVOCATION 


28. Facts to be shown on applying for administration. On application for 
letters of administration, the clerk must ascertain by affidavit of the applicant or 
otherwise— 

1. The death of the decedent and his intestacy. 


Letters upon estate of one living are void: State ex rel. v. White, 29-116; Springer v. 
Shavender, 118-33. Letters issued pending contest over will void: Slade v. Washburn, 25-557. 


2. That the applicant is the proper person entitled to administration, or that 
he applies after the renunciation of the person or persons so entitled. 

3. The value and nature of the intestate’s property, the names and residence 
of all parties entitled as heirs or distributees of the estate, if known, or that the 
same cannot, on diligent inquiry, be procured; which of said parties are minors, 
and whether with or without guardians, and the names and residences of such 
guardians, if known. Such affidavit or other proof must be recorded and filed 
by the clerk. 

Rev., s. 26; Code, s. 13881; C. C. P., s. 461. 

Proper record of appointment may be made nunc pro tunc: Dallas v. R. R., 165-269. 
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29. Right to contest application for letters; proceedings. Any person inter- 
ested in the estate may, on complaint filed and notice to the applicant, contest 
the right of such applicant to letters of administration, and on any issue of fact 
joined, or matter of law arising on the pleadings, the cause may be transferred to 
the superior court for trial, or an appeal be taken, as in other special proceedings. 

Rev., s. 27; Code, s. 1882; C. C. P., s. 462. 


What are issues of fact hereunder: In re Tapp’s Estate, 114-248. Letters already issued 
cannot be collaterally attacked: Fann vy. R. R., 155-136; Batchelor v. Overton, 158-395; 
Reynolds v. Cotton Mills, 177-412; Plemmons v. R. R., 140-286; Lyle v. Siler, 103-261; Gran- 
bery v. Mhoon, 12-456. Letters may be revoked at same term granted: Moore v. Moore, 
12-352. Clerk cannot appoint, pending appeal: Williams v. Neville, 108-559. 


30. Letters of administration revoked on proof of will. If, after the letters of 
administration are issued, a will is subsequently proved and letters testamentary 
are issued thereon; or if, after letters testamentary are issued, a revocation of 
the will or a subsequent testamentary paper revoking the appointment of execu- 
tors is proved and letters are issued thereon, the clerk of the superior court must 
thereupon revoke the letters first issued, by an order in writing to be served 
on the person to whom such first letters were issued; and, until service thereof, 
the acts of such person, done in good faith, are valid. 

Reyv., s. 87; Code, s. 2170; C. C. P., s. 469. 


Case supporting section: Shober v. Wheeler, 144-403. Jurisdiction of clerk generally as 
compared with probate judge: Edwards v. Cobb, 95-4. Practice under this section discussed: 
Ibid.; Daniel vy. Bellamy, 91-78. See Slade v. Washburn, 25-557; Ralston v. Telfair, 22-414. 
Cited in In re Palmer’s Will, 117-139. 


31. Letters revoked for disqualification or default. If, after any letters have 
been issued, it appears to the clerk, or if complaint is made to him on affidavit, 
that any person to whom they were issued is legally incompetent to have such 
letters, or that such person has been guilty of default or misconduct in the due 
execution of his office, or that the issue of such letters was obtained by false 
representations made by such person, the clerk shall issue an order requiring 
such person to show cause why the letters should not be revoked. On the return 
of such order, duly executed, if the objections are found valid, the letters issued 
to such person must be revoked and superseded, and his authority shall thereupon 
cease. 

Rey., s. 38; Code, s. 2171; C. C. P., s. 470. 

JURISDICTION. In re Battle, 158-388; McLaurin v. MeLaurin, 106-331; Tulburt v. 
Hollar, 102-406; Edwards v. Cobb, 95-4; Battle v. Dunean, 90-550; Merrill v. Sandlin, 86-54; 
Barnes v. Brown, 79-401; Taylor v. Riddle, 71-1. This power exists for the good of the estate, 
and not exercised for convenience of parties, as to allow executor to resign: McIntyre v. Proc- 
tor, 145-288. Must be exercised with caution: Smith v. Collier, 20-60; County Court v. Bis- 
sell, 47-388. Superior court’s powers on appeal in removal cases discussed in Pearce v. Lovi- 
nier, 71-248. 

PROCESS AND PLEADINGS. Without order to show cause, removal void: In re Palmer’s 


Will, 117-133; Trotter v. Mitchell, 115-190. Complaint and answer: Patterson v. Wadsworth, 
94-538; Neighbors v. Hamlin, 78-42. Practice explained: In re Battle, 158-388. 


‘““‘DEFAULT OR MISCONDUCT.’’ Generally construed in MecFayden y. Council, 81-195. 
Motion to remove for fraud not entertained in application to set aside sale of land for assets: 
MeLaurin v. McLaurin, 106-331. Failure to account: Barnes v. Brown, 79-401; Armstrong v. 
Stowe, 77-360. Poverty of executor no ground: In re Knowles, 148-461; McFayden v. Council, 
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81-195; Wilkins vy. Harris, 60-592. Failure to defend action when his interest adverse to 
estate: Simpson v. Jones, 82-323, Disagreement between executors no reason per se to remove: 
Fairbairn vy. Fisher, 57-390. 


Claiming an interest in the property is not sufficient cause for removal: Morgan y. Morgan, 
156-169. For failure to give or renew bond, see section 43. 


32. On revocation, successor appointed and estate secured. In all cases of 
the revocation of letters, the clerk must immediately appoint some other person 
to succeed in the administration of the estate; and pending any suit or proceed- 
ing between parties respecting such revocation, the clerk is authorized to make 
such interlocutory order as, without injury to the rights and remedies of cred- 
itors, may tend to the better securing of the estate. 

Rey., 8s. 85; Code, s. 1521; 1868-9, c. 118, s. 92. 


Clerk must immediately appoint successor, and may order settlement: In re Brinson, 73-278; 
Taylor v. Biddle, 71-1. 


Art. 8. Bonps 


33. Bond; approval; condition; penalty. Hvery executor from whom a bond 
is required by law, and every administrator and collector, before letters are 
issued, must give a bond payable to the state, with two or more sufficient sure- 
ties, to be justified before and approved by the clerk, conditioned that such 
executor, administrator or collector shall faithfully execute the trust reposed in 
him and obey all lawful orders of the clerk or other court touching the adminis- 
tration of the estate committed to him. The penalty of such bond must be at 
least-double the value of all the personal property of the deceased; such value 
to be ascertained by the clerk by examination on oath of the applicant or of some 
other competent person. If the personal property of any decedent is insufficient 
to pay his debts and the charges of administration, and it becomes necessary for 
his executor or administrator to apply for the sale of real estate for assets, and 
the bond previously given is not double the value of both the real and personal 
estate of the deceased, such executor (if bond is required of him by law) or 
administrator shall, before or at the time of filing his petition for such sale, give 
another bond payable and conditioned as the one above prescribed and with like 
security, in double the value of the real estate for the sale of which application 
is made. 

Reyv., s. 319; Code, s. 1388; 1870-1, c. 93; C. C. P., s. 468. 


See Administration, sections 39, 40. For action on bond of administrator, see section 40. 

Bonds cumulative: Pickens v. Miller, 85-543; Jones v. Hays, 38-502; Fidelity Co. v. Flem- 
ing, 132-332, and cases cited. Clerk to determine value of estate: Williams v. Neville, 108-565. 
Bond only guarantees good faith, ordinary care, and reasonable diligence: Smith v. Patton, 
131-399; Moore v. Eure, 101-11; Atkinson v. Whitehead, 66-296. All moneys received by 
administrator under color of the administration are protected by bond: Lafferty v. Young, 
125-296; Shuffler v. Turner, 111-297; Jennings v. Copeland, 90-579. Giving bond is not an 
essential condition of the order appointing administrator: Howerton v. Sexton, 104-86; Har- 
rison v. Cox, 95-357; Hughes v. Hodges, 94-56; Spencer v. Cahoon, 18-27; 15-225; Hoskins v. 
Miller, 13-360. Failure to require nonresident executor to give bond does not disqualify: 
Batchelor v. Overton, 158-395. 


15 


34 ADMINISTRATION-—Arr. 8 Ch. 1 


34. When-executor to give bond. Executors shall give bond as prescribed by 


law in the following cases: 

For actions on bond, see section 40. Bond only guarantees good faith: Moore vy. Hure, 
101-11; Atkinson v. Whitehead, 66-296. Clerk has power to compel: Barnes v. Brown, 79-401; 
see section 43. Bond required when executor uses estate: McFayden v. Council, 81-195; Gray 
v. Gaither, 74-237. Not required because of insolvency alone, when insolvency known to tes- 
tator: Neighbors v. Hamlin, 78-42. 


1. Where the executor resides out of the state. Except in the cases otherwise 
provided in this chapter, no foreign executor has any authority to intermeddle 
with the estate, until he has entered into bond, and the bond must be given not 
later than one year after the death of the testator. 


Foreign executor must comply with statute: Bank vy. Pancake, 172-513; Glascock v. Gray, 
148-346; but failure to give bond may be only an irregularity: Batchelor v. Overton, 158-395. 


2. When a man marries a woman who is an executrix, and if the husband in 
such case fail to give bond, the clerk, on application of any creditor or other 
party interested in the estate, shall revoke the letters issued to the wife and 
erant letters of administration with the will annexed to some other person. 

Executrix of husband marrying -again: Godwin v. Watford, 107-168. 


3. Where an executor, other than such as may have already given bond, obtains 
an order to sell any portion of the real estate for the payment of debts, as here- 
inafter provided, the court or clerk to whom application is made shall require, 
before granting any order of sale, such executor to enter into bond. 

Rey.,,s. 28:.Code, s) lolos R.C. ca46. sso 12513: 


35. When executor may give bond after one year. Where a nonresident of the 
state by will sufficient according to the laws of the state, and duly probated and 
recorded in the proper county, devises real property situated in this state, the 
executor acting under the will, if he has not intermeddled with the property 
devised in the will, and if no letters of administration in this state on the estate 
have been issued subsequent to the probate of the will, may, after the expiration 
of one year from the testator’s death, give bond in double the value of the prop- 
erty devised, and he shall then be entitled to all the rights, powers and privileges 
of a resident executor. 

1909, c. 825. 


36. No bond in certain cases of executor with power to convey. Where a 
citizen or subject of a foreign country, by will sufficient according to the laws 
of this state, and duly probated and recorded in the proper county, devises to 
his executor, with power to sell and convey, real property situated in this state 
in trust for a person named in the will, the power being vested in the executor 
as such trustee, the executor may execute the power without giving bond in this 
state. 

1909, c. 901. 


37. No bond where will waives bond and coexecutor a resident. A nonresident 
executor appointed under a will which dispenses with the executor’s bond shall 
not be required to give bond, if a resident of the state is appointed and qualifies 
as coexecutor, unless the clerk of the court of the county where the will is first 
probated shall, upon the petition of the creditors or beneficiaries of the estate, 
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deem the bond of the nonresident executor necessary for the protection of the 
creditors or beneficiaries. This section applies to nonresident executors who 
qualified before its enactment as well as to those qualifying afterwards. 

OTA CHLTGs 


38. Certain executors’ deeds without bond before 1911 validated. Where prior 
to January first, one thousand nine hundred and eleven, a nonresident executor 
has sold and conveyed lands in this state under a power in the will of a citizen 
of another state or of a foreign country, and the will was executed according to 
the laws of this state and was duly proved and recorded in the state or foreign 
country where the testator and his family and the executor resided, the sale and 
conveyance is valid although the executor prior to the execution of the deed had 
not given bond or obtained letters in this state. 

LOI Ee IO: 


Conveyances validated by this section: Vaught v. Williams, 177-77; Glascock v. Gray, 148- 
346. 


39. Oath and bond required before letters issue. Before letters testamentary, 
letters of administration with the will annexed, letters of administration or 
letters of collection are issued to any person, he must give the bond required by 
law and must take and subscribe an oath or affirmation before the clerk that he 
will faithfully and honestly discharge the duties of his trust, which oath must 
be filed in the office of the clerk. 

Rey., s. 29; Code, ss. 1387, 1388, 2169; C. C. P., ss. 467, 468; 1870-1, c. 93. 

Letters not void because bond not justified: Garrison v. Cox, 95-353—or because bond lacks 


securities, Jones v. Gordon, 55-352. Oath taken and bond given: Armstrong v. Stowe, 77-362. 
Amount of bond, see Williams v. Neville, 108-565. 


40. Right of action on bond. Every person injured by the breach of any bond 
given by an executor, administrator or collector may put the same in suit and 
recover such damages as he may have sustained. 

Rev., s. 80; Code, s. 1516; 1868-9, c. 113, s. 87. 


Bonds of administrators only guarantee good faith: Smith v. Patton, 131-397; Moore v. 
Eure, 101-11. 


WHO PARTIES PLAINTIFF. Must be ‘‘State ex rel.’’: Norman v. Walker, 101-24; 
Carmichael v. Moore, 88-29. Administrator d. b. n. as relator: Neagle v. Hall, 115-415; Brown 
v. McKee, 108-387; Clement v. Cozart, 107-695; Tulburt v. Hollar, 102-406; Wilson v. Pearson, 
102-290; Grant v. Rogers, 94-755; Merrill v. Merrill, 92-657; Neal v. Becknell, 85-299; Lansdell 
v. Winstead, 76-366; Goodman vy. Goodman, 72-508; Carlton v. Byers, 70-691; Latham v. Bell, 
69-135; Badger v. Jones, 66-305; Latta v. Russ, 53-111; Ferrabee v. Baxter, 34-64; State v. 
Britton, 33-110; State v. Johnston, 30-31; State v. Moore, 33-160. Party aggrieved as relator: 
Lafferty v. Young, 125-296; Alexander v. Wolfe, 88-398; Allison v. Robinson, 78-227; State v. 
MeKay, 28-397. 

NO NECESSITY OF JUDGMENT AGAINST ADMINISTRATOR TO CHARGE BONDS- 
MEN. Bratton v. Davidson, 79-423; Strickland v. Murphy, 52-242; Chairman, ete., v. Moore’s 
Admr., 6-22; Williams v. Hicks, 5-437. 

CERTAIN ACTS HELD TO BE COVERED BY THE BOND. Administrator d. b. n.’s 
liability measured by administrator’s, when: Roper v. Burton, 107-526. His collecting from 
administrator’s estate: Grant v. Reese, 94-720. Administrator collecting debt from himself: 
Gay v. Grant, 101-206. 

PROPERTY COVERED BY BOND. Lafferty v. Young, 125-296; Shuffler vy. Turner, 111- 
297; Reaves v. Davis, 99-425; Grant v. Reese, 94-720; Morton v. Ashbee, 46-312; Governor v. 
Williams, 25-152. 
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BREACH OF BOND; WHAT IS AND WHAT IS NOT. Good faith as a test: Smith v. 
Patton, 131-397; Moore v. Eure, 101-11. See Settle v. Settle, 141-553; Caviness v. Fidelity Co., 
140-58; Gill v. Cooper, 111-311; Gay v. Grant, 101-206; Lee v. Beaman, 101-294; Roper v. 
Burton, 107-526; Summers v. Reynolds, 95-404; Grant v. Edwards, 92-442; Worthy v. Brower, 
93-344; Syme v. Badger, 92-706; Grant v. Bell, 90-558; Hawkins v. Carpenter, 88-403; McLean 
v. McLean, 88-394; Ruffin v. Harrison, 81-212; Bratton v. Davidson, 79-423; Williams v. Wil- 
liams, 73-413; Green v. Green, 69-25; Hagans v. Huffsteller, 65-443; Finger v. Finger, 64-183; 
Ramsay v. Hanner, 64-668; Womble v. George, 64-759; Nelson v. Hall, 58-32; Holderness v. 
Palmer, 57-107; Cain v. Hawkins, 50-192; Fanshaw v. Fanshaw, 44-166; Beall v. Darden, 
39-76; Williams v. Britton, 33-110; Green v. Collins, 28-139; McLean v. Peoples, 20-133; 
Harrison y. Ward, 14-417; Washington v. Hunt, 12-475; Smith v. Fagan, 13-292. See, also, 
section 173. 


SURETIES. Released: Atkinson vy. Farmer, 6-291; Tulburt v. Hollar, 102-406. Not 
released: Claney v. Carrington, 14-529. Though released, property mortgaged to them to 
secure them can be taken: Hooker y. Yellowley, 128-297. Bonds being cumulative, sureties on 
all bonds held: Pickens v. Miller, 83-548. When surety responsible for debt due estate by 
administrator: Moseley v. Johnson, 144-257. 


VENUE. Administrator must be sued as such in the county in which he took out letters, 
if he or any of his sureties live there: Foy v. Morehead, 69-512. See section 465. 


41. Rights of surety in danger of loss. Any surety on the bond of an executor, 
administrator or collector, who is in danger of sustaining loss by his suretyship, 
may exhibit his petition on oath to the clerk of the superior court wherein the 
bond was given, setting forth particularly the circumstances of his case, and 
asking that such executor, administrator or collector be removed from office, or 
that he give security to indemnify the petitioner against apprehended loss, or 
that the petitioner be released from responsibility on account of any future breach 
of the bond. The clerk shall issue a citation to the principal in the bond, requir- 
ing him, within ten days after service thereof, to answer the petition. If, upon 
the hearing of the case, the clerk deem the surety entitled to relief, he may grant 
the same in such manner and to such extent as may be just. And if the principal 
in the bond gives new or additional security, to the satisfaction of the clerk, 
within such reasonable time as may be required, the clerk may make an order 
releasing the surety from liability on the bond for any subsequent act, default 
or misconduct of the principal. 

Rev., s. 83; Code, s. 1519; 1868-9, c. 113, s. 90. 


New bond to save former sureties taken: Governor v. Gowan, 25-342. See Barnes v. Brown, 
79-406. 


42. On revocation of letters, bond liable to successors. When the letters of an 
executor, administrator or collector are revoked, his bond may be prosecuted by 
the person or persons succeeding to the administration of the estate, and a recov- 
ery may be had thereon to the full extent of any damage, not exceeding the 
penalty of the bond, sustained by the estate of the decedent by the acts or omis- 
sions of such executor, administrator or collector, and to the full value of any 
property received and not duly administered. Moneys so recovered shall be 
assets in the hands of the person recovering them. 

Rey., s. 31; Code, s. 1517; 1868-9, ec. 113, s. 88. 

For actions by administrator d. b. n. as relator, see under section 40, ‘‘Who parties plain- 
tiff.’’ Actions for waste brought by administrator d. b. n., see under section 173. Assets 
must be recovered from prior administrator before any land sold: Carlton v. Byers, 70-691; 
Latham v. Bell, 69-185. See generally: Brittain v. Dickson, 104-547; Grant v. Reese, 94-720; 
University v. Hughes, 90-537; Ham y. Kornegay, 85-119; Duke v. Ferebee, 52-10; Hackney v. 
Steadman, 46-207. 
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43. When new bond or new sureties required. If complaint be made on affi- 
davit to the clerk of the superior court that the surety on any bond of an execu- 
tor, administrator or collector is insufficient, or that one or more of such sureties 
is or is about to become a nonresident of this state, or that the bond is inadequate 
in amount, the clerk must issue an order requiring the principal in the bond 
to show cause why he should not give a new bond, or further surety, as the case 
may be. On the return of the order duly executed, if the objections in the com- 
plaint are found valid, the clerk shall make an order requiring the party to give 
further surety or a new bond in a larger amount within a reasonable time. 

Rey., s. 82; Code, s. 1518; 1868-9, c. 113, s. 89. 


Cannot give in lieu of bond mortgage on intestate’s property, even though an heir: In re 
Sellars, 118-573. Clerk passes upon necessity for renewal: Ibid. Executor converting funds 
may be compelled to give bond: In re Knowles, 148-461; MecFayden v. Council, 81-195; see, 
also, Neighbors v. Hamlin, 78-42; Hunt v. Sneed, 64-180; Barnes v. Brown, 79-401. Public 
administrator offering to renew after notice, clerk must accept: In re Trotter, 115-193. 


44, On failure to give new bond, letters revoked. If any person required to 
give a new bond, or further security, or security to indemnify, under the two 
preceding sections, fails to do so within the time specified in any such order, the 
clerk must forthwith revoke the letters issued to such person, whose right and 
authority, respecting the estate, shall thereupon cease. 

Rey., s. 34; Code, s. 1520; 1868-9, c. 118, s. 91. 


Revocation void unless notice issued to show cause: Trotter vy. Mitchell, 115-190; In re 
Palmer’s Will, 117-133. Generally discussed: Edwards v. Cobb, 95-4. See Barnes y. Brown, 
79-406; Neighbors v. Hamlin, 78-42; Hunt yv. Sneed, 64-180; McIntyre v. Proctor, 145-288. 


Art. 9. Novice To CREDITORS 


45. Advertisement for claims. Every executor, administrator and collector, 
within twenty days after the granting of letters, shall notify all persons having 
claims against the decedent to exhibit the same to such executor, administrator 
or collector, at or before a day to be named in such notice; which day must be 
twelve months from the day of the first publication of such notice. The notice 
shall be published once a week for six weeks in a newspaper, if any there be pub- 
lished in the county. If there is no newspaper published in the county, then the 
notice shall be posted at the courthouse and four other public places in the county. 
The cost of publishing in a paper shall in no case exceed two dollars and fifty 


cents. 
Rev., s. 39; Code, ss, 1421, 1422; 1868-9, c. 118, s. 29; 1881, c. 278,,s. 2. 


Claims presented within one year and admitted, statute of limitations suspended: Turner v. 
Shuffler, 108-642. Legal effect on claims not presented within one year: Mallard v. Patterson, 
108-255; Morris v. Syme, 88-453; Rogers v. Grant, 88-440. Certain advertisements sufficient 
under old statute: McLin v. McNamara, 22-84; Blount v. Porterfield’s admrs., 3-161; see, also, 
Gilliam v. Willey, 54-128; Lee v. Patrick, 31-125. - Cited in Morrisey v. Hill, 142-355; Love v. 
Ingram, 104-602; Valentine v. Britton, 127-59. See section 412. 


46. Proof of advertisement. A copy of the advertisement directed to be posted 
or published in pursuance of the preceding section, with an affidavit, taken before 
some person authorized to administer oaths, of the proprietor, editor or foreman 
of the newspaper wherein the same appeared, to the effect that such notice was 
published for six weeks in said newspaper, or an affidavit stating that such notices 
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were posted, shall be filed in the office of the clerk by the executor, administrator 
or collector. The copy so verified or affidavit shall be deemed a record of the 
court, and a copy thereof, duly certified by the clerk, shall be received as conclu- 
sive evidence of the fact of publication in all the courts of this state. 

Rev., s. 40; Code, s. 1423 ; 1868-9, c. 118, s. 31. 


Creditor need not show presentment of claim unless administrator avers and proves notice: 
Valentine v. Britton, 127-57; Love v. Ingram, 104-600. Proving the notice: Gilliam v. Willey, 
54-128; Lee v. Patrick, 31-135. See under section 412 for effect on pleading statute of limi- 
tations. 


47. Personal notice to creditor. The executor, administrator or collector may 
cause the notice to be personally served on any creditor, who shall, thereupon, 
within six months after personal service thereof, exhibit his claim, or be forever 
barred from maintaining any action thereon. 

Rey., s. 41; Code, s. 1424; 1868-9, c. 118, s. 82; 1885, c. 96. 

Morrisey v. Hill, 142-355. See dissenting opinion in Andres v. Powell, 97-163. 


Art. 10. InvEentTorRY 


48. Inventory within three months. Every executor, administrator and col- 
lector, within three months after his qualification, shall return to the clerk, on 
oath, a just, true and perfect inventory of all the real estate, goods and chattels 
of the deceased, which have come to his hands, or to the hands of any person for 
him, which inventory shall be signed by him and be recorded by the clerk. He 
shall also return to the clerk, on oath, within three months after each sale made 
by him, a full and itemized account thereof, which shall be signed by him and 
recorded by the clerk. 

Rey., s. 42; Code, s. 1896; R. C., ec. 46, s. 16; 1868-9, c. 113, s. 8. 

Grant v. Rogers, 94-762. Executor’s imperfect account of sale: Nichols v. Dunn, 22-287. 
Inventory prima facie evidence against representative, when: Grant v. Reese, 94-720; Hoover 
v. Miller, 51-79; Graham, admr., v. Davidson, 22-155; Yarborough y. Harris, 14-40; but see 
Gay v. Grant, 101-206. Need not embrace debts owing deceased in another state, when: Grant 
vy. Reese, 94-720. Failing to file inventory, not entitled to commissions: Ibid.; also Stonestreet 
v. Frost, 123-640. Two coexecutors filing joint inventory, effect: Graham, admr., v. Davidson, 


22-155. Where one of several wards who are tenants in common dies, duty of administrator 
to have partition: Calvert v. Peebles, 71-274. 


49. Compelling the inventory. If the inventory and account of sale specified 
in the preceding section are not returned as therein prescribed, the clerk must 
issue an order requiring the executor, administrator or collector to file the same 
within the time specified in the order, which shall not be less than twenty days, 
or to show cause why an attachment should not be issued against him. If, after 
due service of the order, the executor, administrator, or collector does not, on 
the return day of the order, file such inventory or account of sale, or obtain 
further time to file the same, the clerk shall have power to vacate the office of 
administrator, executor or collector. 

Reyv., s. 43; Code, s. 1897; 1868-9, c. 113, s. 9. 

Clerk vacates office for failure to file inventory: Armstrong v. Stowe, 77-360; Barnes v. 


Brown, 79-401. Cited in Atkinson y. Ricks, 140-420. See generally: Edwards v. Cobb, 95-4; 
also see section 31. 
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50. New assets inventoried. When further property of any kind, not included 
in any previous return, comes to the hands or knowledge of any executor, admin- 
istrator or collector, he must cause the same to be returned, as hereinbefore pre- 
scribed, within three months after the possession or discovery thereof; and the 
making of such return of new assets, from time to time, may be enforced in the 
same manner as in the ease of the first inventory. 

Rey., s. 44; Code, s. 1898; 1868-9, c. 118, s. 10. 


51. Trustees in wills to file inventories and accounts. Trustees appointed in 
any will admitted to probate in this state, into whose hands assets come under 
the provisions of the will, shall file in the office of the clerk of the county where 
the will is probated inventories of the assets and annual and final accounts 
thereof, such as are required of executors and administrators. The power of the 
clerk to enforce the filing and his duties in respect to audit and record shall be 
the same as in such cases. This section shall not apply to any will in which a 
different provision is made for filing inventories and accounts. 

1907, c. 804. 


Art. 11. Assets 


52. Distinction between legal and equitable assets abolished. The distinction 
between legal and equitable assets is abolished, and all assets shall be applied in 
the discharge of debts in the manner prescribed by this chapter. 

Rey., s. 45; Code, s. 1406; 1868-9, c. 113, s. 14. 

WHAT ARE ASSETS. Rents from devised land, when: Shell v. West, 130-171; Wilcoxon 
v. Donnelly, 90-245; Young v. Young, 115-105. Proceeds from land devised to be sold: Mills v. 
Harris, 104-626; MeBee ex parte, 63-332; but see Newby v. Skinner, 21-488. Proceeds from 
partnership settlement: Allison v. Davidson, 21-46. Personal property exemption: Johnson v. 
Cross, 66-167. Distinction between personalty and realty as to rights of creditors: Baker v. 
Webb, 2-43. All chattels of which administrator might have possessed himself: Gray v. Swain, 
9-15. Rents accrued before death: Wilcoxon v. Donnelly, 90-245; Fleming v. Chunn, 57-422. 

WHAT ARE NOT ASSETS. State pension warrant: In re Smith, 130-638. Land unsold: 
Wilson v. Bynum, 92-717; Hawkins v. Carpenter, 88-403; Vaughan v. DeLoatch, 65-378; Fike 
y. Green, 64-665. Proceeds of land sold for partition: Allison v. Robinson, 78-222; Latta v. 
Russ, 53-113. Partnership assets before business liquidated: Mendenhall v. Benbow, 84-646. 
Rents accrued after death: Baptist University v. Borden, 132-476; Young v. Young, 115-105; 
Wilcoxon v. Donnelly, 90-245; Rogers v. McKenzie, 65-218; Fleming v. Chunn, 57-422. Insur- 
ance policy payable to third person: Simmons v. Biggs, 99-236; Conigland v. Smith, 79-303. 
Recovery for wrongful death assets only for distribution: Hood v. Telegraph Co., 162-92. 


53. Trust estate in personalty. If any trustee, or any person interested in any 
trust estate, dies leaving any equitable interest in personal estate which shall 
come to his executor, administrator or collector, the same estate shall be deemed 
personal assets. 

Rey., s. 46; Code, s. 1403 ; 1868-9, c. 113, s. 11. 


54. Crops ungathered at death. The crops of every deceased person, remain- 
ing ungathered at his death, shall, in all cases, belong to the executor, adminis- 
trator or collector, as part of the personal assets, and shall not pass to the widow 
with the land assigned as dower; nor to the devisee by virtue of any devise of the 
land, unless such intent be manifest and specified in the will. 

Rey., s. 47; Code, s. 1407; 1868-9, c. 118, s. 15. 


Cases having a bearing on section: Parker v. Brown, 136-280; State v. Crook, 132-1053; 
Thomas y. Lines, 83-191; Flynt v. Conrad, 61-190. Using part of crop to pay for the gather- 
ing does not subject administrator to penalty: McDaniel v. Johns, 53-414. 
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55. Real estate sold to pay debts is personal assets. All proceeds arising from 
the sale of real property, for the payment of debts, as hereinafter provided, shall 
be deemed personal assets in the hands of the executor, administrator or collector, 
and applied as though the same were the proceeds of personal estate. 

Rey., s. 48; Code, s. 1404; 1868-9, c. 113, s. 12. 

Lafferty v. Young, 125-300; Wilson v. Bynum, 92-717; Vaughan v. DeLoatch, 65-378. 


56. Surplus of realty sold for debts is real assets. All proceeds from the sale 
of real estate, as hereinafter provided, which may not be necessary to pay debts 
and charges of administration, shall, notwithstanding, be considered real assets, 
and as such shall be paid by the executor, administrator or collector to such 
persons as would have been entitled to the land had it not been sold. 

Rev., s. 49; Code, s. 1405; 1868-9, c. 118, s. 18. 


Administrator dying, his personal representative may be sued by heir for such proceeds: 
Alexander v. Wolfe, 88-398. See generally: Denton v. Tyson, 118-542; Thomas v. Connelly, 
104-342; Latta v. Russ, 53-111. But see Neagle v. Hall, 115-415. 


57. Personalty fraudulently conveyed recoverable. If there is not sufficient 
real and personal assets of the deceased to satisfy all the debts and liabilities of 
deceased, together with the costs and charges of administration, the personal 
representative shall have the right to sue for and recover any and all personal 
property which the deceased may in any wise have transferred or conveyed with 
intent to hinder, delay, or defraud his creditors, and any money or property 
so recovered shall constitute assets of the estate in the hands of the personal 
representative for the payment of debts. But if the fraudulent alienee of deceased 
has sold the property or estate so fraudulently acquired by him to a bona fide 
purchaser for value without notice of the fraud, then such fraudulent alienee 
shall be liable to the personal representative for the value of the property and 
estate so acquired and disposed of.. If the whole recovery from any fraudulent 
alienee of a decedent shall not be necessary for the payment of the debts of 
decedent and the costs and charges of administration of his estate, the surplus 
shall be returned to such fraudulent alienee or his assigns. 

Rey., s. 50. ‘ 

See Fraudulent conveyances, sections 1005-1013. 


58. Debt due from executor not discharged by appointment. The appointing 
of any person executor shall not be a discharge of any debt or demand due from 
such person to the testator. 

Rev., s. 51; Code, s. 1481; 1868-9, c. 118, s. 40. 

Construed: Moore vy. Miller, 62-359. 


59. Joint liability of heirs, etc., for debts. All persons succeeding to the real 
or personal property of a decedent, by inheritance, devise, bequest or distribution, 
shall be liable jointly, and not separately, for the debts of such decedent. 

Rev., s. 52; Code, s. 1528; 1868-9, ec. 113, s. 99. 


Only liable after personalty exhausted: Badger v. Daniel, 79-372. Creditor can pursue 
property in hands of heirs or of others taking after two years, when: Hooker v. Yellowley, 
128-297; Badger v. Daniel, 79-372; Hinton v. Whitehurst, 71-66; Winfield v. Burton, 79-388; 
Syme v. Badger, 96-197; Atkinson vy. Farmer, 6-294. Cannot subject property sold after two 
years, even though purchaser has notice of unpaid debts, when: Brandon vy. Phelps, 77-44. 
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Each heir a surety of the other heirs, when: Badger v. Daniel, 79-372. Creditor can sue heir 
before administrator settles, when: Syme v. Badger, 96-197. Statute bars creditor, when, see 
section 438. 


60. Extent of liability of heirs, etc. No person shall be liable, under the pre- 
ceding section, beyond the value of the property so acquired by him, or for any 
part of a debt that might by action or other due proceeding have been collected 
from the executor, administrator or collector of the decedent, and it is incumbent 
on the creditor to show the matters herein required to render such person liable. 

Rey., s. 58; Code, s. 1529; 1868-9, ec. 113, s. 100. 

Generally discussed in Badger y. Daniel, 79-372. Mentioned in Andres vy. Powell, 97-160. 


61. Judgment against heirs, etc., apportioned; costs. In any such action the 
recovery must be apportioned in proportion to the assets or property received 
by each defendant, and judgment against each must be entered accordingly. 
Costs in such actions must be apportioned among the several defendants, in 
proportion to the amount of the recovery against each of them. 

Rev., s. 54; Code, s. 1530; 1868-9, c. 118, s. 101. 


62. Persons liable for debts to observe priorities. very person who is liable 
for the debts of a decedent must observe the same preferences in the payment 
thereof as are established in this chapter; nor shall the commencement of an 
action by a creditor give his debt any preference over others. 

Reyv., s. 55; Code, s. 1531; 1868-9, c. 118, s. 102. 

See sections 102 and 166. 


63. Existence of other debts of prior or equal class. The defendants in such 
action may show that there are unsatisfied debts of a prior class or of the same 
class with that in suit. If it appears that the value of the property acquired 
by them does not exceed the debts of a prior class, Judgment must be rendered 
in their favor. If it appears that the value of the property acquired by them 
exceeds the amount of debts which are entitled to a preference over the debt in 
suit, the whole amount which the plaintiff shall recover is only such a portion 
of the excess as is a just proportion to the other debts of the same class with 
that in suit. 

Rev., s. 56; Code, s. 1532; 1868-9, ce. 118, s. 103. 

See Heilig v. Foard, 64-710. 


64. Debts paid taken as unpaid as against heirs, etc. If any debts of a prior 
class to that in which the suit is brought, or of the same class, has been paid by 
any defendant, the amount of the debts so paid shall be estimated, in ascertaining 
the amount to be recovered, in the same manner as if such debts were outstanding 
and unpaid, as prescribed in the preceding section. 

Rey., s. 57; Code, s. 1533; 1868-9, c. 118, s. 104. 


65. Compelling contribution among heirs, etc. The remedy to compel contri- 
bution shall be by petition or action in the superior court or before the judge 
in term time against the personal representatives, devisees, legatees, and heirs also 
of the desedent if any part of the real estate be undevised, within two years 
after probate of the will, and setting forth the facts which entitle the party to 
relief ; and the costs shall be within the discretion of the court. 

Rey., s. 58; Code, s. 1534; 1868-9, c. 118, s. 106. 


Merely referred to in Andres vy. Powell, 97-166; Wharton v. Wilkerson, 92-413. 
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Art. 12. Sates or PErRsonaL Property 


66. Executor or administrator may sell without court order. Every executor 
and administrator shall have power in his discretion and without any order, 
except as hereinafter provided, to sell, as soon after His qualification as practi- 
cable, all the personal estate of his decedent: 

Rey., s. 62; Code, s. 1408; 1868-9, c. 113, s. 16. 


Power to sell at common law: Gray v. Armistead, 41-74; Bradshaw v. Simpson, 41-243; 
Polk v. Robinson, 42-235; Tyrrell v. Morris, 21-559. See generally: Wooten v. R. R., 128-124, 
and cases below. Sale and pledge of intestate’s property for benefit of administrator, effect: 
Cox v. Bank, 119-302; Weisel v. Cobb; 118-23; Liles v. Rogers, 113-202; Dickson vy. Crawley, 
112-632; Hendrick v. Gidney, 114-543; Dancy v. Duncan, 96-117; Latham v. Moore, 59-167; 
Wilson v. Doster, 42-231. 


67. Collector may sell only on order of court. All sales of personal property 
by collectors shall be made only upon order obtained, by motion, from the clerk 
of the superior court, who shall specify in his order a descriptive list of the 
property to be sold. 

Rey., s. 61; Code, s. 1409; 1868-9, c. 113, s. 17. 


68. Sale to be public; notice. All sales of personal estate by an executor, 
administrator or collector shall be publicly made, on credit or for cash, after 
twenty days notification posted at the courthouse and four other public places 
in the county. 

Rey., s. 63; Code, s. 1410, 1411; 1868-9, c. 118, ss. 18, 19. 


Publicly made: Davis v. Marcum, 57-189; Pate v. Kennedy, 104-234; Dickson v. Crawley, 
112-629; but see McDaniel v. Johns, 53-414. Statute is directory: Tyrrell v. Morris, 21-559; 
Cannon vy. Jenkins, 16-422; Wynns v. Alexander, 22-58; Dickson v. Crawley, 112-629. Admin- 
istrator cannot purchase: Gay v. Grant, 101-206; Britton v. Browne, 4-332; Ryden v. Jones, 
8-497; Cannon vy. Jenkins, 16-423; Villines v. Norfleet, 17-167; Ford v. Blount, 25-519; Tate 
v. Dalton, 41-562; Froneberger v. Lewis, 70-456, 79-426; Taylos v. Tayloe, 108-69; Gordon v. 
Finlay, 10-239—not even through a third party, Summers v. Reynolds, 95-404; Joyner v. 
Conyers, 59-78; Ford v. Blount, 25-516; but see Ryden v. Jones, 8-497—but if he does pur- 
chase, may be ratified by party in interest: Villines v. Norfleet, 17-167; Lyon v. Lyon, 438-201. 


69. Clerk may order private sale in certain cases. When personal property 
consists of cotton, tobacco, peanuts, or other crops, goods, wares and merchandise, 
state, national or municipal bonds, or the stocks in incorporated companies, the 
executor or administrator may, upon application to the clerk of the superior 
court, obtain an order to sell and may sell such personal property at private sale 
for the best price that can be obtained, and shall report such sale to the clerk for 
confirmation. 

Rev., s. 64; 1898, c. 346; 1919, c. 66. 


In action on bond of administrator, the price specified as the price received at the sale of 
securities is not conclusive: Moseley v. Johnson, 144-257. 


70. Clerk must confirm sale on creditor’s objection. When any person inter- 
ested, either as creditor or legatee, on the day of sale objects to the completion 
of any sale on account of the insufficiency of the amount bid, title to such prop- 
erty shall not pass until the sale is reported to and confirmed by the clerk. 

Rev., s. 63; Code, s. 1411; 1868-9, c. 113, s. 19. 

Creditor consenting to inadequate price estopped: Cain v. Hawkins, 50-192. Sale conducted 
fairly, administrator not chargeable with inadequate prices: Woody v. Smith, 65-116. 
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71. Security required; representative’s liability for collection. The proceeds 
of all sales of personal estate and rentings of real property by public auction or 
privately shall be secured by bond and good personal security; and such pro- 
ceeds shall be collected as soon as practicable: otherwise the executor, adminis- 
trator or collector shall be answerable for the same. 

Rey., s. 65; Code, s. 14138; 1898, c. 346, s. 2; 1868-9, ec. 113, s. 21. . 

Penalty if administrator does not comply: Pate v. Kennedy, 104-234. ‘‘Real property’’ 
here means leasehold estates belonging to intestate: Reeves v. McMillan, 101-479; Lee v. Lee, 
74-70. Degree of care in taking security: Torrence vy. Davidson, 92-437; Davis v. Marcum, 
57-109; Deberry v. Ivey, 55-370; Nelson v. Hall, 58-32; Patterson v. Wadsworth, 89-407. Gross 
negligence to take only bond of purchaser: Roseman vy. Pless, 65-374. Sale rescinded when 
surety insolvent: Bland y. Hartsoe, 65-204. 


72. Hours of public sale; penalty. All public sales or rentings provided for 
in this chapter shall be between the hours of ten o’clock a. m. and four o’clock 
p. m. of the day on which the sale or renting is to be made, except that in towns 
or cities of more than five thousand inhabitants public sales of goods, wares, and 
merchandise may be continued until the hour of ten o’clock p. m.; and every 
executor, administrator or collector who otherwise makes any sale or renting 
shall forfeit and pay two hundred dollars to any person suing for the same. 

Rey., s. 66; Code, s. 1414; 1898, c. 346, s. 3; 1868-9, c. 113, s. 22. 

This section does not apply to private sales: Odell v. House, 144-647. How penalty statutes 


construed: Alexander y. R. R., 144-93. Penalty for wrongful sale: Pate v. Kennedy, 104-234; 
but see McDaniel v. Johns, 53-414. See cases under section 68. 


73. Debts uncollected after year may be sold; list filed. Every executor, ad- 
ministrator and collector, at any time after one year from the grant of letters, 
is authorized to sell at public auction, in the manner prescribed in this chapter, 
all bills, bonds, notes, accounts, or other evidences of debt belonging to the 
decedent, which he has been unable to collect or which may be deemed insolvent. 
Before offering such evidences of debt at public sale he shall file with the clerk a 
descriptive list thereof, and obtain an order of sale therefor from the clerk, and 
shall make return of the proceeds of such sale as in other cases of assets. 

Rey., s. 67; Code, s. 1412; 1868-9, c. 118, s. 20. 

This statute only directory: Odell v. House, 144-647. Sales of solvent credits for less than 


value, effect: Weisel v. Cobb, 118-11; Grant v. Reese, 94-720. Private sale valid, if in good 
faith: Dickson v. Crawley, 112-629; Gray v. Armistead, 41-74. 


Art. 18. Satrs or Reat Property 


74. Sale of realty ordered, if personalty insufficient for debts. When the per- 
sonal estate of a decedent is insufficient to pay all his debts, including the charges 
of administration, the executor, administrator or collector may, at any time after 
the grant of letters, apply to the superior court of the county where the land 
or some part thereof is situated, by petition, to sell the real property for. the 
payment of the debts of such decedent. 

Rev., s. 68; Code, s. 1486; 1868-9, c. 118, s. 42. 


History of statute and practice explained: Wilson v. Bynum, 92-717. Duty of personal 
representative to apply for sale: Ibid.; Tarboro y. Pender, 153-427; Yarborough v. Moore, 
151-116. Personalty ‘‘insufficient’’: Mahoney v. Stewart, 123-106; Clement v. Cozart, 107- 
695, 705; Syme v. Badger, 96-197; Speer v. James, 94-417; Sanderson v. Overman, 98-235; 
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Lilly vy. Wooley, 94-412; Blount v. Pritchard, 88-445; Shields v. McDowell, 82-137; Knight v. 
Knight, 59-134. ‘‘Debts’’: Long v. Oxford, 108-280; Brittain vy. Dickson, 104-547; Robinson 
v. McDowell, 133-182; Smith v. Brown, 99-377; Bevers v. Park, 88-456; Syme v. Riddle, 
88-463; Williams v. Williams, 17-69; Sanders v. Sanders, 17-262—heirs concluded as to validity 
of, when: McNair v. Cooper, 174-566; Best v. Best, 161-513; Stainback v. Harris, 115-100; 
Woodlief v. Bragg, 108-571; Long v. Oxford, 108-280; Lassiter v. Upchurch, 107-411; Proctor 
_y. Proctor, 105-222; Brittain v. Dickson, 104-547; Smith v. Brown, 101-347; Speer v. James, 
94-417; but see Tilley v. Bivens, 112-348; Person v. Montgomery, 120-111; Austin v. Austin, 
132-262. Administrator ‘‘may apply’’: Clement vy. Cozart, 109-181; Mfg. Co. v. Brower, 105- 
440; Pelletier v. Saunders, 67-261—‘‘at any time,’’ Clement v. Cozart, 109-173; Brittain v. 
Dickson, 104-551. ‘‘Real property’’: Bruton v. McRae, 125-206; Hinsdale v. Williams, 75-430; 
Gamble v. Watterson, 83-573; Dickens v. Long, 112-311; see section 77. ‘‘Superior Court’’ 
defined in cases following, which consider along with section 135 et seq.: Johnson v. Futrell, 
86-124; Moore v. Ingram, 91-376; Pelletier v. Saunders, 67-264; Springer v. Shavender, 118-42; 
Brittain v. Mull, 91-504; Haywood v. Haywood, 79-42; Hyman v. Jarnigan, 65-96; McAdoo 
v. Benbow, 63-461; Hudson v. Cobb, 97-260; Wilson v. Bynum, 92-717—‘‘of county where 
land or some part thereof situated,’’ Ellis v. Adderton, 88-472. 


CASES BEARING GENERALLY UPON STATUTE. Creditor need not be notified: 
Thompson v. Cox, 53-311. Creditors may apply for sale: Yarborough v. Moore, 151-116; Hobbs 
v. Cashwell, 152-183; Baker v. Carter, 127-94; Lee v. McKoy, 118-518; Clement v. Cozart, 
112-412, 109-173; Wilson v. Pearson, 102-290; Wilson v. Bynum, 92-717; Fike v. Green, 64- 
667—but cannot be joined with administrator, he representing all creditors, Strickland v. 
Strickland, 129-84; Webb v. Atkinson, 122-683; Dickey v. Dickey, 118-956; Rawls v. Carter, 
119-596. Creditors may show devastavit of personalty: Sanderson v. Overman, 98-235; Bland 
v. Hartsoe, 65-204; Wiley v. Wiley, 63-182; but see Finger v. Finger, 64-183; see, also, section 
110 et seq. Heirs may apply for sale: Settle v. Settle, 141-553—may oppose sale, Person v. 
Montgomery, 120-111; Rogers v. Clements, 92-81—may pay off debts to prevent sale, James v. 
Withers, 126-715. Administrator guilty of devastavit, remedy first on bond before selling: 
Clement v. Cozart, 107-695; Lee v. Beaman, 101-294; Latham v. Bell, 69-135; Carlton v. 
Byers, 70-691; but see Brittain v. Dickson, 104-547. Real estate the secondary fund liable to 
payment of debts: Hinton v. Whitehurst, 68-316, 71-66; Badger v. Daniel, 79-384; Tuck v. 
Walker, 106-288; Lee v. McKoy, 118-525. Statute does not apply when will directs sale: Baptist 
Female University v. Borden, 132-476; Wiley v. Wiley, 61-131—-when personalty has been lost 
by executor: Ibid. No devise to persons not in esse can prevent a sale to pay debts of testa- 
tor: Carraway v. Lassiter, 139-145. Other cases that merely refer to section: Rhem y. Tull, 
35-57; Reade vy. Hamlin, 62-131; Evans v. Singletary, 63-205; Wadsworth v. Davis, 63-251; 
Hardee v. Williams, 65-56; Vaughn v. DeLoatch, 65-378; Stafford v. Harris, 72-198; Allison v. 
Robinson, 78-222; Wilhams v. Williams, 85-313; Tillett v. Aydlett, 90-551; Garrison v. Cox, 
99-482; Jennings v. Copeland, 90-572; Gilchrist v. Middleton, 108-715; Brittain v. Dickson, 
111-531; Coggins v. Flythe, 113-119; Boyd v. Redd, 118-686; Thompson vy. Cox, 53-311. 


75. When court may order rental. Such executor, administrator or collector, 
in lieu of asking for an order for the immediate sale of real estate, may ask for 
an order authorizing him to rent out the same for a term of not exceeding three 
years, and if it appears to the court that the best interests of the heirs at law and 
devisees of the deceased will be promoted by granting such order and that it is 
probable that the rents derived from the real estate during the term will be 
sufficient to pay off and discharge the debts and the costs of the administration, 
the superior court may, with the consent of the creditors, make such order upon 
such terms as may be best for the heirs at law, devisees and creditors of the estate; 
or if it is made to appear to the court that such executor, administrator or col- 
lector is able to borrow sufficient money with which to pay off and discharge all 
valid and just claims against the estate of the deceased, then the court shall have 
the power to authorize said executor or administrator to borrow money for the 
purpose of paying off and discharging such claims and authorizing him to rent 
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the real estate for a term not exceeding three years and to apply the rents to the 
repayment of the money thus borrowed, and the said estate shall be and remain 
lable for the payment of such sums as may be borrowed under such order of the 
court to the same extent and no further as the estate was liable for the indebted- 
ness of the deceased to pay off and discharge the debt for which the said sums 
were borrowed. All orders made by the court pursuant to this section shall be 
approved by the judge residing in or holding the courts of the district in which 
such county is situated. 
1913, ¢. 49, s. 1. 


76. Lands conveyed by heir within two years sold. All conveyances of real 
property of any decedent made by any devisee or heir at law, within two years 
from the grant of letters, shall be void as to the creditors, executors, administra- 
tors and collectors of such decedent ; but such conveyances to bona fide purchasers 
for value and without notice, if made after two years from the grant of letters, 
shall be valid even as against creditors. 

Rey., s. 70; Code, s. 1442; 1868-9, c. 118, s. 105. 

See generally: Arrington v. Arrington, 114-151; Miller v. Shoaf, 110-319; Gilchrist v. Mid- 


dleton, 108-705; Davis v. Perry, 96-260; Murchison v. Whitted, 87-465; Badger v. Daniel, 
79-372; Winfield v. Burton, 79-388; Hinton v. Whitehurst, 71-66; Donnoho v. Patterson, 70-649. 


CONVEYANCES HELD VALID. Those made before two years, when: Davis v. Perry, 
96-260. Those made after two years, when: Lee v. Giles, 161-541; Francis v. Reeves, 137-269; 
Bunn y. Todd, 115-138; Brandon v. Phelps, 77-44. 


CONVEYANCES HELD INVALID. Those made before two years, when: Camp Mfg. Co. 
y. Liverman, 128-52; Renan v. Banks, 83-483. Those made after two years, when: Hooker v. 
Yellowley, 128-297; McArtan y. McLauchlin, 88-391. 


CASES MERELY CITING STATUTE. Smith v. Brown, 99-388; Andres y. Powell, 97-166; 
Syme v. Badger, 96-210; Thompson v. Cox, 53-311; Speed v. Perry, 167-122. 


77. Lands conveyed in fraud of creditors sold. The real estate subject to sale 
under this chapter shall include all the deceased may have conveyed with intent 
to defraud his creditors, and all rights of entry and rights of action and all other 
rights and interests in lands, tenements and hereditaments which he may devise, 
or by law would descend to his heirs: Provided, that lands so fraudulently 
conveyed shall not be taken from any one who purchased them for a valuable 
considered and without a knowledge of the fraud. 

Rey., s. 72; Code, s. 1446; 1868-9, c. 113, s. 51. 


Land conveyed to third person by direction of decedent not within statute: Clement v. 
Cozart, 109-173; Rhem v. Tull, 35-57; compare Egerton v. Jones, 107-284. Land conveyed to 
wife and children while insolvent: Webb v. Atkinson, 122-683, 124-447. Complaint in action 
to sell land fraudulently conveyed: Sullivan v. Field, 118-358. Bearing upon statute: Speed 
v. Perry, 167-122; McCaskill v. Graham, 121-190; Clement v. Cozart, 107-700; Tuck v. 
Walker, 106-285; Harrington v. Hatton, 129-146; Nadal v. Britton, 112-188; Heck v. Wil- 
liams, 79-437; Mannix vy. Ihbrie, 76-300; Waugh v. Blevins, 68-167; Paschal v. Harris, 74-335. 
See, also, under section 1005. 


-78. Effect of bona fide purchase from fraudulent grantee. When an executor, 
administrator or collector files his petition to sell lands which have been fraudu- 
lently conveyed, and of which there has been a subsequent bona fide sale, whereby 
he cannot have a decree of sale of the land, the court may give judgment in favor 
of such executor, administrator or collector for the value of the land, against 
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all persons who may have fraudulently purchased the same; and if the whole 
recovery is not necessary to pay the debts and charges, the residue shall be 
restored to the person of whom the recovery was made. 

Reyv., s. 73; Code, s. 1447; 1868-9, c. 113, s. 52. 

Cited in Webb v. Atkinson, 122-688. 


79. Contents of petition for sale. The petition, which must be verified by the 
oath of the applicant, shall set forth, as far as can be ascertained : 

1. The amount of debts outstanding against the estate. 

2. The value of the personal estate, and the application thereof. 

3. A description of all the legal and equitable real estate of the decedent, with 
the estimated value of the respective portions or lots. 

4. The names, ages and residences, if known, of the devisees and heirs at law 
of the decedent. 

Reyv., s. 77; Code, s. 1487; 1868-9, ec. 118, s. 438. 

Petition must show that personalty insufficient: Clement v. Cozart, 107-695; Blount v. 
Pritchard, 88-445; Shields v. McDowell, 82-137—need not show that bond of former admin- 
istrator was exhausted, Monger v. Kelly, 115-294—-may state that it will be necessary to sell 
land fraudulently conveyed, Sullivan v. Field, 118-358—must show value and disposition of 
personalty, McNeil v. McBryde, 112-408—must show amount of debts, Austin v. Austin, 
132-265. Effect of failure to verify petition: Stradley v. King, 84-635. Other cases that may 


throw light on section: Wilson v. Bynum, 92-717; Hinton v. Whitehurst, 68-316; Haywood v. 
Haywood, 79-42; Thompson v. Cox, 53-311. 


80. Heirs and devisees necessary parties. No order to sell real estate shall be 
granted till the heirs or devisees of the decedent have been made parties to the 


proceeding, by service of summons, either personally or by publication, as re- 
quired by law. 

Rey., s. 74; Code, s. 1438; 1868-9, c. 113, s. 44. 

Heirs necessary parties: Webb v. Atkinson, 122-683; Dickens v. Long, 109-165; Wadsworth 
v. Davis, 63-251; Thompson v. Cox, 53-313. Decree void as to heirs or devisees not served: 
Card v. Finch, 142-140; Harrison v. Harrison, 106-282; Perry v. Adams, 98-171; Stancill 
v. Gay, 92-462. Heirs may plead statute of limitations: Matthews v. Peterson, 150-134. 

Infants appear, how: Settle v. Settle, 141-553; Carraway v. Lassiter, 139-145. Appoint- 
ment of guardian ad litem by clerk: Ibid. Irregularity in making infant parties: Glisson v. 
Glisson, 153-185; Carraway v. Lassiter, 139-145; Stancill v. Gay, 92-462; Hare v. Holloman, 
94-14; Stradley v. King, 84-635; Cates v. Pickett, 97-21; Harrison v. Harrison, 106-282; 
Chambers v. Penland, 78-53. Infant heir estopped by recitals in record, when: Morrison v. 


Craven, 120-327; Sledge v. Elliott, 116-712. See generally:, Harris v. Brown, 123-419; Morri- 
sett v. Ferebee, 120-6. 


81. Adverse claimant to be heard. When the land, which is sought to be sold, 
is claimed by another person under any pretense whatsoever, such claimant shall 
be admitted to be heard as a party to the proceeding, upon affidavit of his claim, 


and if the issue be found for the petitioner he shall have his writ of possession 
and order of sale accordingly. 


Rey., s. 76; Code, s. 1441; 1868-9, ec. 113, s. 47. 


See generally: Perry v. Peterson, 98-63; Gibson v. Pitts, 69-155. Adverse claimant being 
party to action, estopped by confirmation of sale: Smith v. Huffman, 132-600. 
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82. Upon issues joined, transferred to term. When an issue of law or fact is 
joined between the parties, the course of the procedure shall be as prescribed in 
such cases for other special proceedings. 

Rey., s. 78; Code, s. 1440; 1868-9, c. 118, s. 46. 


Person vy. Montgomery, 120-111; Stainback v. Harris, 115-100; Perry v. Peterson, 98-63; 
Jones vy. Hemphill, 77-42; MeBryde v. Patterson, 73-479. 


83. Order granted, if petition not denied. As soon as all proper parties are 
made to the proceeding, the clerk of the superior court before whom it is insti- 
tuted, if the allegations in the petition are not denied or controverted, shall have 
power to hear the same summarily, and to decree a sale. 

Rey., s. 79; Code, s. 1443 ; 1868-9, c. 1138, s. 48. 


84. Notice of sale as on execution. Notice of sale under this proceeding shall 
be the same as for the sale of real estate by sheriffs on execution. 
Rey., s. 81; Code, s. 1445; 1868-9, c. 1138, s. 50. 


85. Court fixes extent and terms; title on confirmation. The court may decree 
a sale of the whole or any specified parcel of the premises in such a manner, 
as to size of lots, place of sale, terms of credit, and security for payment of 
purchase money, as may be most advantageous to the estate, and may also author- 
ize and empower the petitioner or any commissioner appointed by the court to 
subdivide the land in question, or any part thereof, in such manner as he may 
deem proper and for the best interest of the estate, and, in making such division, 
to dedicate to the public such parts thereof as he may find necessary for public 
streets, alleys, and highways, and to sell such premises, either in bulk or in sepa- 
rate lots, with such streets, alleys, and highways excepted or reserved; but no 
sale, whether public or private, shall be concluded until reported to and approved 
and confirmed by the court. Upon the coming in of the report of the sale and 
the confirmation thereof, title shall be made by such person, and at such time 
as the court may prescribe, and in all cases where the persons in possession have 
been made parties to the proceeding, the court may grant an order for possession. 

Rey., s. 80; Code, s. 1444; 1868-9, ce. 118, s. 49; 1917, c. 127, s. 1. 


ORDER. May direct sale of any portion: Tillett v. Aydlett, 90-551, 93-15. Made errone- 
ously: Hyman y. Jarnigan, 65-96. 


SALE. Cases holding no fraud in Coffin vy. Cook, 106-376. Purchaser not entitled to order 
for possession, when: Marcom vy. Wyatt, 117-129. Administrator cannot purchase: High- 
smith v. Whitehurst, 120-123; Howell v. Tyler, 91-207; Roberts v. Roberts, 65-27; Froneberger 
v. Lewis, 70-456; see under section 68. Title to land offered presumed good: Shields v. Allen, 
77-375. Administrator not reporting sale, remedy: Mason v. Osgood, 64-467. Purchaser com- 
pelled to complete purchase: Hudson v. Coble, 97-260. 


CONFIRMATION OF SALE. Harrell v. Blythe, 140-415; Joyner v. Futrell, 136-301; 
Smith v. Hoffman, 132-600; Shute v. Austin, 120-440; Marcom v. Wyatt, 117-129; Foushee 
vy. Durham, 84-56; Stradley v. King, 84-635; Shearin v. Hunter, 72-493; Thompson vy. Cox, 
53-311; Evans v. Singletary, 63-205. 

PURCHASER’S TITLE. Made, when: Joyner v. Futrell, 136-301; Foushee v. Durham, 
84-56; Mason v. Osgood, 64-467; but see Hyman v. Jarnigan, 65-96; Godley v. Taylor, 14-178. 
Validity of title discussed: Pinnell v. Burroughs, 168-315; Yarborough v. Moore, 151-116; 
Carraway v. Lassiter, 139-145; Highsmith v. Whitehurst, 120-123; Piercy v. Watson, 118- 
976; Sledge v. Elliott, 116-712; Lictie v. Chappell, 111-347; Grimes y. Taft, 98-193; Perry 
y. Peterson, 98-63; McLean v. Patterson, 84-427. 
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EFFECT OF DECREE. Fixes liability of land to sale, but not conclusive as to debts: In 
re Gorham, 177-271; Trust Co. v. Stone, 176-270; Austin v. Austin, 132-265; Latta v. Rush, 


bas al 2 

CASES IN WHICH PROCEEDINGS ATTACKED: Glisson vy. Glisson, 153-185; Rackley 
v. Roberts, 147-201; Settle v. Settle, 141-553; Carraway v. Lassiter, 139-145; Morrow v. 
Cole, 132-678; Murray v. Southerland, 125-175; MeNeill v. Fuller, 121-209; Morrison v. 
Craven, 120-327; Rawls v. Carter, 119-596; Springer v. Shavender, 118-33; Smith v. Gray, 
116-311; Sledge v. Elliott, 116-712; Wilson v. Deweese, 114-653; Adams v. Howard, 110-15; 
Dickens v. Long, 109-165; Harrison v. Harrison, 106-282; Coffin v. Cook, 106-376; McLaurin 
vy. MeLaurin, 106-331; MelIver v. Stephens, 101-255; Edwards v. Moore, 99-1; McGlawhorn v. 
Worthington, 98-199; Perry v. Peterson, 98-63; Ward v. Lowndes, 96-367; Hare v. Holloman, 
94-14; Sumner v. Sessoms, 94-371; Fowler v. Poor, 93-466; Simonton v. Brown, 72-46; Lovi- 
nier v. Pearce, 70-168; Hyman v. Jarnigan, 65-96; Overton v. Crawford, 52-415. 


86. Court may order private sale; terms; sale reopened. If it is made to 
appear to the court by petition and by satisfactory proof that it will be more for 
the interest of said estate to sell such real estate by private sale, the court may 
authorize said petitioner, or any commissioner appointed by the court, to sell 
the same at private sale, either in whole or in part, for cash in hand, or upon 
deferred payments, not exceeding two years, with interest from date of sale, the 
deferred payments to be secured by mortgage or deed of trust upon the property, 
or by the retention of the title thereto until the purchase money is paid. When 
any order for private sale has been or may hereafter be made by any superior 
court of the state, the provisions of section 2591, chapter, Mortgages and Deeds of 
Trust, not inconsistent with this section shall apply; and the court may also, 
upon motion of any person interested in the proceeds of such sale, filed in writing 
within ten days from the date and report of said sale, together with satisfactory 
proof that said real property has not been sold for its real value, require the sale 
to be reopened, and thereupon the court may issue an order for the sale of such 
premises at publie sale, as required by section 2591, chapter, Mortgages and Deeds 
of Trust, and in such order the court may require such premises to be sold in 
such parcels and on such terms as to the court may seem most advantageous to 


the estate. 
LOVER 2TISE2: 


87. Undevised realty first sold. When any part of the real estate of the tes- 
tator descends to his heirs by reason of its not being devised or disposed of by 
the will, such undevised real estate shall be first chargeable with payment of 
debts, in exoneration, as far as it will go, of the real estate that is devised, unless 
from the will it appears otherwise to be the wish of the testator. 

Rey., s. 69; Code, s. 1430; 1868-9, ¢. 1138, s. 39. 


The will should be disturbed as little as practicable: Tillett v. Aydiett, 90-553. Land unde- 
vised sold first: Camp Mfg. Co. v. Liverman, 123-7. Section cited in Speed v. Perry, 167-122. 


88. Specifically devised realty; contribution. If, upon the hearing of any peti- 
tion for the sale of real estate to pay debts, under this chapter, the court decrees 
a sale of any part that may have been specifically devised, the devisee shall be 
entitled to contribution from other devisees, according to the principles of equity 
in respect to contribution among iegatees. And the children and issue provided 
for in this chapter shall be regarded as specific devisees in such contribution. 

Rey., 8. 86; Code, s. 15385; 1868-9, c. 113, s. 107. 


Miller v. Shoaf, 110-319; Lilly v. Wooley, 94-412; Badger v. Daniel, 79-372. Land not 
specifically devised will exonerate a specific bequest of personalty: Jones v. Huntley, 156-410. 
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89. Under power in will, sales public or private. Sales of real property made 
pursuant to authority given by will, unless the will otherwise directs, may be 
publie or private, and on such terms as, in the opinion of the executor, are most 
advantageous to those interested therein. 

Rey., s. 84; Code, s. 1503; 1868-9, ce. 118, s. 75. 


90. Where executor with power dies, power executed by survivor, etc. When 
any or all of the executors of a person making a will of lands to be sold by his 
executors die, fail or for any cause refuse to take upon them the administration ; 
or, after having qualified, shall die, resign, or for any cause be removed from the 
position of executor ; or when there is no executor named in a will devising lands 
to be sold, in every such case such executor or executors as survive or retain 
the burden of administration, or the administrator with the will annexed, or the 
administrator de bonis non, may sell and convey such lands; and all such con- 
veyances which have been or shall be made by such executors or administrators 
shall be effectual to convey the title to the purchaser of the estate so devised to 
be sold. 

Rey., s. 82; Code, s. 1493; 1889, c. 461. 

Cited in Duckworth v. Jordan, 138-526; Saunders v. Saunders, 108-331; Creech v. Grainger, 
106-220; Hester v. Hester, 37-330. Land converted into personalty: Mills v. Harris, 104-626— 
and administrator with will annexed can make valid title, Orrender v. Call, 101-399. Surviving 
executor executes powers: Simpson vy. Simpson, 93-373. Power to sell does not include power 
to option: Trogden v. Williams, 144-192. Where two or more executors appointed to sell, all 
of them must execute the power: Trogden yv. Williams, 144-192; Wasson v. King, 19-262; 
Debow v. Hodge, 4-36. Foreign executors cannot convey land here unless they qualify in this 


state: Scott v. Lumber Co., 144-44. A waiver by one executor does not bind the other: Trog- 
den vy. Williams, 144-192. See section 2578. 


91. Death of vendor under contract, representative to convey. When any 
deceased person has bona fide sold any lands, and has given a bond or other 
written contract to the purchaser to convey the same, and the bond or other 
written contract has been duly proved and registered in the county where the 
lands are situated, if within the state, or, if not in the state, shall be proved 
before the clerk of the superior court and registered in the county where the 
obligee lives or obligor died, his executor, administrator or collector may execute 
a deed to the purchaser conveying such estate as shall be specified in the bond or 
other written contract; and such deed shall convey the title as fully as if it had 
been executed by the deceased obligor: Provided, that no deed shall be made but 
upon payment of the price, if that be the condition of the bond or other written 
contract. 

Rey., s. 83; Code, s. 1492; 1868-9, c. 118, s. 65; 1874-5, ¢c. 251. 


Contracts within the statute: Hodges v. Hodges, 22-72. Personal representative conveys: 
Overman v. Jackson, 104-4. Equitable defenses against bond set up against deed: McCraw 
vy. Gwin, 42-55. Conveyance before contract registered and money paid inoperative: Taylor 
v. Hargrove, 101-145. Heirs cannot enjoin personal representative from conveying: White v. 
Hooper, 59-152. Title conveyed with covenant of quiet enjoyment, effect: Osborne v. MeMil- 
lan, 50-109. Purchaser must show consideration paid before getting deed: Lindsay v. Coble, 
37-602. Does not apply to option accepted after death of owner of land; the title is then in 
heir or devisee: Mizell v. Lumber Co., 174-68. Cases merely citing section: Taylor v. Gooch, 
110-390; Grubb v. Lookabill, 100-270; Twitty v. Lovelace, 97-54. See, also, Earle v. McDowell, 
12-16. 
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92. Title in representative for estate, he or successor to convey. When land is 
conveyed to a personal representative for the benefit of the estate he represents, 
he may sell and convey same upon such terms as he may deem just and for the 
advantage of said estate; which sale shall be public, after due advertisement, as 
for judicial sales, unless the conveyance is made to the party entitled to the pro- 
ceeds. If such land is not conveyed by such personal representative during his 
life or term of office, his suecessor may sell and convey such land as if the title 
had been made to him: Provided, if the predecessor has contracted in writing to 
sell said lands, but fails to convey same, his successor in office may do so upon 
payment of the purchase price. 

Rev., s. 71; 1905, c. 342. 


Art. 14. Proor anp PAyMeEnT oF Depts or DEcEDENT 


93. Order of payment of debts. The debts of the decedent must be paid in 
the following order: 

First class. Debts which by law have a specific lien on property to an amount 
not exceeding the value of such property. 


Where valid lien upon property sold, administrator must use first moneys to discharge lien: 
Pate vy. Oliver, 104-458; see, also, Chemical Co. v. Edwards, 136-78; Moore v. Dunn, 92-63; 
Creasy v. Pearce, 69-67. 


Second class. Funeral expenses. 


Funeral expenses of no one but intestate included: Baker v. Dawson, 131-227—paid any 
one who of necessity has to advance costs of burial, Ray v. Honeycutt,, 119-510; see, also, 
Parker y. Lewis, 13-22; Ward v. Jones, 44-127; Barbee v. Green, 92-471. 


Third class. Taxes assessed on the estate of the deceased previous to his death. 


Taxes to be paid as other debts, and not by ordinary process by sheriff: Sherrod v. Dawson, 
154-525; see, also, James v. Withers, 126-715. 


Fourth class. Dues to the United States and to the state of North Carolina. 

Fifth class. Judgments of any court of competent jurisdiction within this 
state, docketed and in force, to the extent to which they are a lien on the property 
of the deceased at his death. 


Priority is determined at the death of the debtor: Tarboro v. Pender, 153-427. Debt for 
purchase money of land is not preferred: Moore v. Ingram, 91-376. Cases as to debts of fifth 
class: Mauney v. Holmes, 87-428; Galloway v. Bradfield, 86-163; Murchison v. Williams, 
71-135; Jenkins v. Carter, 70-500; Daney v. Pope, 68-147. 


Sixth class. Wages due to any domestic servant or mechanical or agricultural 
laborer employed by the deceased, which claim for wages shall not extend to a 
period of more than one year next preceding the death; or if such servant or 
laborer was employed for the year current at the decease, then from the time of 
such employment; for medical services within the twelve months preceding the 
decease. 


As to debt to child for services performed for parent: Winkler vy. Killian, 141-575; and 
cases therein cited. 


Seventh class. All other debts and demands. 


Foreign and domestic creditors are on same footing as to assets: Findley v. Gidney, 75-395. 
No debt of the estate can be created after the death of intestate: Lindsay v. Darden, 124-307. 
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Cases merely citing statute: Atkinson v. Ricks, 140-421; Cobb v. Rhea, 137-298; Cowles v. 
Hall, 113-361; State and Guilford v. Georgia Co., 112-42; Lee v. Eure, 82-428, 
Rey., s. 87; Code, s. 1416; 1868-9, c. 118, s. 24. 


94. No preference within class. No executor, administrator or collector shall 
give to any debt any preference whatever, either by paying it out of its class or 
by paying thereon more than a pro rata proportion in its class. 

Rey., s. 88; Code, ss. 1417, 1418; 1868-9, c. 113, ss. 25, 26. 

Coggins v. Flythe, 113-114; Worthy v. Brower, 93-344; Moore v. Byers, 65-240; Moye v. 
Albritton, 42-62. See sections 95 and 173. 


95. When payment out of class held valid. Where any executor or adminis- 
trator has paid any debt of his testator or intestate before all the debts of higher 
dignity have been paid and satisfied, and the estate of such testator or intestate 
was at the time of such payment solvent, but has since been rendered insolvent 
by the emancipation of the slaves, or the insolvency of the debtors of the estate, 
or other cause, without any fault or want of diligence on the part of the executor 
or administrator, or when any creditor has refused to accept payment of his debt 
in Confederate currency, and such currency was afterwards used by the executor 
or administrator in payment of debts of the estate, or it became of no value by 
the termination of the war, in all such cases payments thus made shall be deemed 
and held valid in law, and shall be allowed to such executor or administrator in 
all suits by creditors of the estate seeking to charge such executor or adminis- 
trator with assets of the estate or with devastavit thereof, without regard to the 
dignity of the debt thus paid, or on which such suit may be brought. 

Rev., s. 96; Code, s. 1496; 1869-70, c. 150. 


Cited in Coggins v. Flythe, 113-114. -See, also, Coltraine v. Spurgin, 31-52; Roundtree v. 
Sawyer, 15-44, and cases cited under sections 94 and 173. 


96. Debts due representative not preferred. No property or assets of the de- 
cedent shall be retained by the executor, administrator or collector in satisfaction 
of his own debt, in preference to others of the same class; but such debt must be 
established upon the same proof and paid in like manner and order as required 
by law in ease of other debts. 

Rey., s. 89; Code, s. 1420; 1868-9, e@. 113,828. 


97. Debts not due rebated. Debts not due may be paid on a rebate of interest 
thereon for the time unexpired. 
Rey., s. 90; Code, s. 1419; 1868-9, c. 118, s. 27. 


98. Affidavit of debt may be required. Upon any claim being presented 
against the estate, the executor, administrator or collector may require the affi- 
davit of the claimant or other satisfactory evidence that such claim is justly due, 
that no payments have been made thereon, and that there are no offsets against 
the same, to the knowledge of the claimant; or if any payments have been made, 
or any offsets exist, their nature and amount must be stated in such affidavit. 

Rey., s. 91; Code, s. 1425; 1868-9, c. 118, s. 33. 

Hinton v. Pritchard, 126-8. 


99. Disputed debt may be referred. If the executor, administrator or collec- 
tor doubts the justness of any claim so presented, he may enter into an agreement, 
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in writing, with the claimant, to refer the matter in controversy, whether the 
same be of a legal or equitable nature, to one or more disinterested persons, not 
exceeding three, whose proceedings shall be the same in all respects as if such 
reference had been ordered in an action. Such agreement to refer, and the award 
thereupon, shall be filed in the clerk’s office where the letters were granted, and 
shall be a lawful voucher for the personal representative. The same may be 
impeached in any proceeding against the personal representative for fraud 
therein: Provided, that the right to refer claims under this section shall extend 
to claims in favor of the estate as well as those against it. 
Rey., s. 92; Code, s. 1426; 1868-9, c. 113, s. 34; 1872-3, c. 141. 


Cited in McLeod v. Graham, 132-473; Dunn v. Beaman, 126-766; Lassiter v. Upchurch, 
107-411; Morris v. Morris, 94-613; Fleming v. Fleming, 85-127. 


100. Disputed debt not referred, barred in six months, If a claim is presented 
to and rejected by the executor, administrator or collector, and not referred as 
provided in the preceding section, the claimant must, within six months after 
due notice in writing of such rejection, or after some part of the debt becomes 
due, commence an action for the recovery thereof, or be forever barred from 
maintaining an action thereon. 

Rey., s. 98; Code, s. 1427; 1868-9, c. 113, s. 85; 1918, ¢. 3, s. 1. 


Cases merely citing section: Morrisey v. Hill, 142-355; Whitaker v. Whitaker, 138-208; 
Andres v. Powell, 97-167; Fleming y. Fleming, 85-129. 


101. If claim not presented in twelve months, representative discharged as to 
assets paid. In an action brought on a claim which was not presented within 
twelve months from the first publication of the general notice to creditors, the 
executor, administrator or collector shall not be chargeable for any assets that he 
may have paid in satisfaction of any debts, legacies or distributive shares before 
such action was commenced; nor shall any costs be recovered in such action 
against the executor, administrator or collector. 

Rev., s. 94; Code, s. 1428; 1868-9, c. 113, s. 37. 

Morrisey v. Hill, 142-355; Mallard v. Patterson, 108-255. See, also, cases under section 412. 


102. No lien by suit against representative. No lien shall be created by the 
commencement of a suit against an executor, administrator or collector. 
Rey., s. 95; Code, s. 1482; 1868-9, c. 118, s. 41. 


Effect of taking a judgment: Grant v. Bell, 91-495; Holmes v. Foster, 78-35; Vaughn v. 
Stephenson, 69-212; Dunn v. Barnes, 73-273. See, also, sections 62 and 166. 


103. When costs against representative allowed. No costs shall be recovered 
in any action against an executor, administrator or collector, unless it appears 
that payment was unreasonably delayed or neglected, or that the defendant 
refused to refer the matter in controversy, in which eases the court may award 
such costs against the defendant personally, or against the estate, as may be just. 

Rey., s. 97; Code, s. 1429; 1868-9, @ 113, s. 38. 

Notre. See Costs; see, also, s. 121. 

See Whitaker v. Whitaker, 138-205; Morris v. Morris, 94-613; Fleming v. Fleming, 85-127; 
May v. Darden, 83-237. Cited merely in Valentine v. Britton, 127-59; Woodlief v. Bragg, 
108-572; Long v. Oxford, 108-281. 
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104. Obligations binding heirs collected as other debts. Bonds and other obli- 
gations in which the ancestor has bound his heirs shall not be put in suit against 
the heirs or devisees of the deceased, but shall be paid as other debts of the same 
class in the manner provided in this chapter. 

Rey., s. 98; Code, s. 1404; 1868-9, c. 1138, s. 12. 

See Pate v. Oliver, 104-458; Earle v. McDowell, 12-16. 


Art. 15. Accounts anp ACCOUNTING 


105. Annual accounts. Every executor, administrator and collector shall, 
within twelve months from the date of his qualification or appointment, and 
annually, so long as any of the estate remains in his control, file, in the office of 
the clerk of the superior court, an inventory and account, under oath, of the 
amount of property received by him, or invested by him, and the manner and 
nature of such investment, and his receipts and disbursements for the past year 
in the form of debit and credit. He must produce vouchers for all payments. 
The clerk may examine on oath such accounting party, or any other person, 
concerning the receipts, disbursements or any other matter relating to the estate; 
and, having carefully revised and audited such account, if he approve the same, 
he must endorse his approval thereon, which shall be deemed prima facie evidence 
of correctness. 

Rey., s. 99; Code, s. 1899; C. C. P., s. 478; 1871-2, c. 46. 

‘“Account’’ defined in State v. Dunn, 134-668. Account prima facie correct: Marler v. 
Golden, 172-823; Bean v. Bean, 135-92; Coggins v. Flythe, 113-102; Allen v. Royster, 1U7- 
282; Grant v. Hughes, 94-231. Rents and profits of certain land are assets: Lafferty v. 
Young, 125-296. Case in which annual and final account distinguished: Burgwyn v. Daniel, 
115-115. Referred to in Stonestreet v. Frost, 123-292; Turner vy. Turner, 104-572; Grant v. 
Rogers, 94-762; Gregory v. Ellis, 82-228; McFayden v. Council, 81-195; Heilig v. Foard, 
64-710. : ; 


106. Clerk may compel account. If any executor, administrator or collector 
omits to account, as directed in the preceding section, or renders an insufficient 
and unsatisfactory account, the clerk shall forthwith order such executor, admin- 
istrator or collector to render a full and satisfactory account, as required by law, 
within twenty days after service of the order. Upon return of the order, duly 
served, if such executor, administrator or collector fail to appear or refuse to 
exhibit such account, the clerk may issue an attachment against him for a con- 
tempt and commit him till he exhibit such account, and may likewise remove 
him from office. 

Rey., s. 100; Code, s. 1400; C. C. P., s. 479. 


‘*Account’’ defined in State v. Dunn, 134-668. See Atkinson vy. Ricks, 140-420; Bean v. 
Bean, 135-92. Cited merely in Edwards v. Cobb, 95-8; Battle v. Duncan, 90-548. 


107. Vouchers presumptive evidence. Vouchers are presumptive evidence of 
disbursement, without other proof, unless impeached. If lost, the accounting 
party must, if required, make oath to that fact, setting forth the manner of loss, 
and state the contents and purport of the voucher. And this section shall apply 
to guardians, collectors, trustees and to all other persons acting in a fiduciary 
character. 

Rey., s. 101; Code, s. 1401; C. C. P., s. 480. 


What voucher must show: McLean v. Breese, 109-564; Costen v. McDowell, 107-546—effect 
of failure to impeach at proper time, Drake v. Drake, 82-443. 
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108. Gravestones authorized. It is lawful for executors and administrators 
to provide suitable gravestones to mark the graves of their testators or intestates, 
and to pay for the cost of erecting the same, and the cost thereof shall be paid 
as funeral expenses and credited as such in final accounts. The cost thereof shall 
be in the sound discretion of the executor or administrator, having due regard 
to the value of the estate and to the interests of creditors and needs of the widow 
and distributees of the estate. Where the executor or administrator desires to 
spend more than one hundred dollars for such purpose he shall file his petition 
before the clerk of the court, and such order as will be made by the court shall 
specify the amount to be expended for such purpose, and same shall be approved 
by the resident judge of the district. 

Rev., s. 102; 1905, c. 444. 


109. Final accounts. An executor or administrator may be required to file 
his final account for settlement in the office of the clerk of the superior court by 
a citation directed to him, at any time after two years from his qualification, at 
the instance of any person interested in the estate; but such account may be filed 
voluntarily at any time; and, whether the accounting be voluntary or compulsory, 
it shall be audited and recorded by the clerk. 

Rey., s. 103; Code, s. 1402; C. C. P., s. 481. 

““Account’’ defined in State v. Dunn, 134-668. ‘‘Final account’’ defined in Vaughan v. 
Hines, 87-445; Burgwyn vy. Daniel, 115-115; Collins v. Smith, 109-468. Prima facie correct: 
Marler v. Golden, 172-823; Rich v. Morisey, 149-47; Jones v. Sugg, 136-144; Allen v. 
Royster, 107-278; Turner vy. Turner, 104-566. See generally: Woody v. Brooks, 102-334. 
Section merely cited in Atkinson v. Ricks, 140-420; Bean v. Bean, 135-93; Edwards v. Lem- 
mond, 136-330; Self v. Shugart, 135-189; Stonestreet v. Frost, 123-292; Brawley v. Brawley, 
109-525; Woody v. Brooks, 102-341; Reaves v. Davis, 99-429; Andres v. Powell, 97-165. Ina 
petition for final settlement, administrator can correct his annual accounts by showing them 
erroneous: Medlin y. Simpson, 144-397. Other cases of interest: Hodges v. Council, 86-184; 
Heilig vy. Foard, 64-714; Rowland v. Thompson, 65-110. : 


110. Creditor’s special proceeding for accounting. Any creditor of a deceased 
person may, within the times prescribed by law, prosecute a special proceeding 
or a civil action before the judge in his own name and in behalf of himself and 
all other creditors of the deceased without naming them, against the personal 
representative of the deceased, to compel him to an account of his administration, 
and to pay the creditors what may be payable to them respectively. 

Rey., s. 104; Code, s. 1448; 1871-2, c 2138; 1876-7, c. 241, s. 6. 

Any creditor can become plaintiff: Long v. Bank, 85-354. Summons and complaint: Isler 
v. Murphy, 76-52. Effect of suit brought by one creditor for all: Dobson v. Simonton, 93-268. 
Difference between action under this section and creditor’s bill in equity: Patterson v. Miller, 


72-516. Jurisdiction: Clement v. Cozart,. 107-695; Hester v. Lawrence, 102-319; Warden v. 
McKinnon, 94-378; Pegram v. Armstrong, 82-326; Bratton v. Davidson, 79-423; Haywood vy. 


Haywood, 79-42; Herring v. Outlaw, 70-334; Jerkins v. Carter, 70-500. Creditors cannot . 


become defendants in action by administrators for settlement: Carlton v. Byers, 938-302. 
Where plea in bar set up, it must be tried before accounting ordered: Oldham vy. Rieger, 
145-254; see cases under section 573. Actions and proceedings brought under this section 
wherein section hot construed: Atkinson v. Ricks, 140-420; Jones v. Sugg, 136-143; Dunn vy. 
Beaman, 126-764, 766; Clement v. Cozart, 107-695; Love v. Ingram, 104-600; Perkins v. 
Berry, 103-131; Hester v. Lawrence, 102-319; Brooks v. Brooks, 97-136; Warden v. McKinnon, 
94-378; Speer v. James, 94-417; Grant v. Hughes, 94-231; Dobson v. Simonton, 93-268; Moore 
v. Edwards, 92-48; Moore v. Ingram, 91-376; Daniel v. Laughlin, 87-483; Mauney v. Mauney, 
87-428; Long v. Bank, 85-354; Bacon v. Berry, 85-124; Graham v. Tate, 77-120; Isler v. 
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Murphy, 76-52; Wordsworth y. Davis, 75-159; Patterson v. Miller, 72-516; Ballard v. Kil- 
patrick, 71-281; Overman v. Grier, 70-698. Cases where mere reference is made to section: 
Valentine v. Britton, 127-59; Dickey v. Dickey, 118-956; Cowles v. Hall, 113-861; Clement vy. 
Cozart, 109-181; Wilson v. Pearson, 102-314; Andres v. Powell, 97-165; Carlton vy. Byers, 
93-302. See cases under section 135. 


111. Rules which govern creditor’s proceeding. The special proceeding shall 
be governed by the rules of practice prescribed for special proceedings, except 
so far as the same are modified by this chapter. 

Rey., s. 105; Code, s. 1449; 1871-2, c. 218, s. 2. 

Isler v. Murphy, 76-53; Warden v. McKinnon, 94-388. 


112. When and where summons returnable. The summons in said special 
proceeding shall be returnable before the clerk of the superior court of the 
county in which letters testamentary or of administration were granted, and on 
a day not less than forty nor more than one hundred days from the issuing 
thereof, and not less than twenty days after the service thereof. 

Rey., s. 106; Code, s. 1450; 1871-2, c. 218, s. 3. 

Brooks v. Brooks, 97-141; Isler v. Murphy, 76-52. 


113. Clerk to advertise for creditors. On issuing the summons, the clerk shall 
advertise for all creditors of the deceased to appear before him on or before the 
return day and file the evidences of their claims. 

Rey., s. 107; Code, s. 1451; 1871-2, c. 213, s. 4. 

Hester v. Lawrence, 102-319; Warden vy. McKinnon, 94-388. 


114. Publication of advertisement. The advertisement shall be published at 
least onee a week for not less than four weeks in some newspaper which may be 
thought by the clerk the most likely to inform all the creditors, and shall also be 
posted at the courthouse door for not less than thirty days. If, however, the 
estate does not exceed three thousand dollars in value, and the creditors are 
supposed by the clerk all to reside within the county or to be known, publication 
in a newspaper may be omitted, and in lieu thereof the advertisement shall be 
posted at four public places in the county, besides the courthouse door. Proof of 
personal service on a creditor or that a copy of the advertisement was sent to 
him by mail at his usual address shall be as to him equivalent to publication. 

Rey., s. 108; Code, s. 1452; 1903, c. 184; 1871-2, c. 213, s. 5. 

Hester v. Lawrence, 102-319; Warden v. McKinnon, 94-388. 


115. Creditors to file claims and appoint agent. The creditors of the deceased 
on or before the required day shall file with the clerk the evidences of their 
demands, and every creditor on filing such claim shall endorse thereon or other- 
wise name some person or place within the town in which the court is held, upon 
whom or where notices in the cause may be served or left; otherwise he shall be 
deemed to have notice of all motions, orders and proceedings in the cause filed 
or made in the clerk’s office. 

Rey., s. 109; Code, s. 14538; 1871-2, c 213, s. 6. 


Creditor filing claim has standing in court: Warden vy. McKinnon, 94-378; Moore y. 
Edwards, 92-43. . 


116. Proof of claims. If the evidence of the demand is other than a judgment, 
or some writing signed by the deceased, it shall be accompanied by the oath of 
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the creditor, or, if he be nonresident or infirm or absent, or in any other proper 
case, of some witness of the transaction, or of some agent of the creditor, that to 
the best of his knowledge and belief the claim is just, and that all due credits 
have been given. 

Rev., s. 110; Code, s. 1454; 1871-2, ¢. 213, s. 7. 

Warden v. McKinnon, 94-388; Isler v. Murphy, 76-52; Long v. Bank, 85-354. 


117. Representative to file claims; notice to creditors. On the day of his ap- 
pearance the personal representative shall on oath give to the clerk a list of all 
claims against the deceased of which he has received notice or has any knowledge, 
with the names and residences of the claimants to the best of his knowledge and 
belief; and if any person so named has failed to file evidence of his claim, the 
clerk shall immediately cause a notice requiring him to do so to be served on him, 
which may be done by posting the same, directed to him at his usual address. 

Rey., s. 111; Code, s. 1455; 1871-2, c. 213, s. 8. 

Fleming v. Fleming, 85-130. 


118. Clerk to exhibit to representative claims filed. On the day fixed for the 
appearance of the personal representative, the clerk shall exhibit to him a list of 
all the claims filed in his office, with the evidences thereof. 

Rey., s. 112; Code, s. 1456; 1871-2, c. 213, s. 9. 

Fleming y. Fleming, 85-130. 


119. If representative denies claim, creditor notified. Within five days there- 
after the defendant shall state in writing on said list, or on a separate paper, 
which of said claims he disputes in whole or in part. The clerk shall then notify 
the creditor, as above provided, that his claim is disputed, and the creditor shall 
thereupon file in the office of the clerk a complaint founded on his said claim, and 
the pleadings shall be as in other cases. 

Rey., s. 118; Code, s. 1457; 1871-2, c. 213, s. 10. 

Practice in case of administrator denying claim: Warden v. McKinnon, 94-378; Graham 
vy. Tate, 77-124; Moore v. Edwards, 92-48. Creditor can dispute claim of other creditor, when: 
Oates v. Lilly, 84-643; Wordsworth v. Davis, 75-159; Overman v. Grier, 70-693. Referred to 
in Atkinson v. Ricks, 140-420; Fleming v. Fleming, 85-130; Isler v. Murphy, 76-54. 


120. Issues joined; cause sent to superior court. If the issues joined be of law, 
the clerk shall send the papers to the judge of the superior court for trial, as is 
provided for by the chapter on Civil Procedure in like cases. If the issues shall 
be of fact, the clerk shall send so much of the record as may be necessary to the 
next term of the superior court for trial. 

Rey., 8. 114; Code, s. 1458; 1871-2, c. 213, s. 11. 


Atkinson v. Ricks, 140-420; Warden v. McKinnon, 94-388; Graham vy. Tate, 77-124. No 
accounting ordered until pleas in bar tried: Oldham v. Rieger, 145-254; see, also, cases cited 
under section 573. 


121. When representative personally liable for costs. If any personal repre- 
sentative denies the liability of his deceased upon any claim evidenced as is pro- 
vided in this chapter, and the issue is finally decided against him, the costs of the 
trial shall be paid by him personally, and not allowed out of the estate, unless it 
appears that he had reasonable cause to contest the claim and did so bona fide. 


Rey., s. 115; Code, s. 1459; 1871-2, c. 213, s. 12. 
Notre. See s. 103. : 


Referred to in Valentine v. Britton, 127-59. 
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122. Court may permit representative to appear after return day. If the per- 
sonal representative fails to appear on the return day, the clerk or judge of the 
superior court may permit him afterward to appear and plead on such terms as 
may be just. 

Reyv., s. 116; Code, s. 1460; 1871-2, c. 213, s. 13. 


123. Clerk to state account. Immediately after the return day the clerk or 
judge shall proceed to hear such evidence as shall be brought before him, and to 
state an account of the dealings of the personal representative with the estate of 
his deceased according to the course of his court. 

Rey., s. 117; Code, s. 1461; 1871-2, c. 213, s. 14. 

Atkinson y. Ricks, 140-420. 


124. Exception to report; final report and judgment. After the clerk has 
stated the account and prepared his report, he shall notify all the parties to 
examine and except to the same. Any party may then except to the same in 
whole or in part. The clerk shall then pass on the exceptions and prepare and 
sign his final report and judgment, of which the parties shall have notice. 

Rev., 8s. 118; Code, s. 1462; 1871-2, c. 213, s. 15. 

Cited in Atkinson v. Ricks, 140-420; Hester v. Lawrence, 102-324. 


125. Appeal from judgment; security for costs. Any party may appeal from 
a final judgment of the clerk to the judge of the superior court in term time, on 
giving an undertaking with surety, or making a deposit, to pay all costs which 
shall be recovered against him. If any creditor appeals and gives such security, 
his appeal shall be deemed an appeal by all who are damaged by the judgment, 
and no other creditor shall be required to give any undertaking. 

Rev., s. 119; Code, s. 1464; 1871-2, c. 213, s. 17. 


126. Papers on appeal filed and cause docketed. On an appeal the clerk shall 
file his report and judgment and all the papers in his office as clerk of the superior 
court, and enter the case on his trial docket for the next term. 

Rey., Ss. 120; Code, s. 1465; 1871-2, c. 2138, s. 18. 


127. Prior creditors not affected by appeal may docket judgments. If the ex- 
ceptions and questions, from the decision on which the appeal is taken, affect only 
the creditors in one or more classes, the creditors in the prior classes by the leave 
of the clerk, or of the judge of the superior court, may docket their judgments 
and issue execution thereon. 

Rey., s. 121; Code, s. 1466; 1871-2, c. 213, s. 19. 


128. Judgment where assets sufficient to pay a class. If upon taking the ac- 
count it is admitted, or is found, without appeal, that the defendant has assets 
sufficient, after the deduction of all proper costs and charges, to pay all the 
claims which have been presented of any one or more of the classes, the clerk 
shall give judgment in favor of the creditors whose debts of such classes have 
been admitted, or adjudged by any competent court; and if any claim in any 
preferred class is in litigation, the amount of such claim, with the probable cost of 
the litigation, shall be left in the hands of the personal representative, and not 
carried to the credit of any subsequent class until the litigation is ended. 

Rey., s. 122; Code, s. 1467; 1871-2, c. 213, s. 20. 

Cited in Atkinson v. Ricks, 140-420; Hester v. Lawrence, 102-325. 
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129. Judgment where assets insufficient to pay a class. If the assets are in- 
sufficient to pay in full all the claims of any class, the amounts thereof having 
been found or admitted as aforesaid, the clerk may adjudge payment of a certain 
part of such claims, proportionate to the assets applicable to debts of that class. 

Rev., s. 123; Code, s. 1468; 1871-2, ec. 213, s. 21. 

Cited in Atkinson v. Ricks, 140-420; Hester v. Lawrence, 102-324. 


130. Contents of judgment; execution. All judgments given by a judge or 
clerk of the superior court against a personal representative for any claim against 
his deceased shall declare— 

1. The certain amount of the ereditor’s demand. 

2. The amount of assets which the personal representative has applicable to 
such demand. Execution may issue only for this last sum with interest and costs. 

Rey., s. 124; Code, s. 1469; 1871-2, c. 218, s. 22. 

Warden v. McKinnon, 94-391. Cited in Hester vy. Lawrence, 102-324, 325. 


131. When judgment to fix with assets. No judgment of any court against a 
personal representative shall fix him with assets, except a Judgment of the judge or 
clerk, rendered as aforesaid, or the judgment of some appellate court rendered 
upon an appeal from such judgment. All other judgments shall be held merely 
to ascertain the debt, unless the personal representative by pleading expressly 
admits assets. 

Rev., s. 125; Code, s. 1470; 1871-2, c. 218, s. 23. 


Grant v. Bell, 91-495; Brooks v. Headen, 88-449; Holmes v. Foster, 78-35; Dunn v. Barnes, 
73-273. Effect of executor paying the judgment: Perkins v. Berry, 103-131. Cited in Atkin- 
son vy. Ricks, 140-420; Hester v. Lawrence, 102-325. 


132. Form and effect of execution. All executions issued upon the order or 
judgment of the judge or clerk or of any appellate court against any personal 
representative, rendered as aforesaid, shall run against the goods and chattels of 
the deceased, and if none, then against the goods and chattels, lands and tene- 
ments of the representative. And all such judgments docketed in any county 
shall be a lien on the property for which execution is adjudged as fully as if it 
were against him personally. 

Rey., s. 126; Code, s. 1471; 1871-2, ¢. 213, s. 24. 

Cited in Atkinson v. Ricks, 140-420; Hester v. Lawrence, 102-325. 


133. Report is evidence of assets only at date. The account and report and 
adjudication by the judge, clerk or any appellate court shall not be evidence as to 
the assets except on the day to which such adjudication relates. 

Rev.) 8.1273 Gode, 81472 1871-246, 213) S725; 


134. Creditor giving security may show subsequent assets. Any creditor may 
afterwards, on filing an affidavit by himself or his agent that he believes that 
assets have come to the hands of the personal representative since that day, and 
on giving an undertaking, with surety, or making a deposit for the costs of the 
personal representative, sue out a summons against him alleging subsequent 
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assets, and the proceedings thereon shall be as hereinbefore prescribed, so far as 
the same may be necessary. 

Rey., s. 128; Code, s. 1473; 1871-2, c. 218, s. 26. 

Cited in Atkinson v. Ricks, 140-420. 


135. Suits for accounting at term. In addition to the remedy by special pro- 
ceeding, actions against executors, administrators, collectors and guardians may 
be brought originally to the superior court at term time; and in all such cases 
it is competent for the court in which said actions are pending to order an 
account to be taken by such person or persons as said court may designate, and 
to adjudge the application or distribution of the fund ascertained, or to grant 
other relief, as the nature of the case may require. 

Rev., s. 129; Code, ss. 215, 1511; 1876-7, c. 241, s. 6. 

Jurisdiction: Shober v. Wheeler, 144-403; Fisher v. Trust Co., 138-90; Jones v. Sugg, 
136-143; Pegram v. Armstrong, 82-326; Devereux v. Devereux, 81-12; Bratton v. Davidson, 
79-423; Haywood v. Haywood, 79-42. No accounting ordered until pleas in bar tried: Oldham 
v. Rieger, 145-254; also see cases under section 573. Other actions brought under this section: 
Mann y. Baker, 142-235; Brooks v. Holton, 136-306; Royster v. Wright, 118-152; Collins v. 
Smith, 109-468; Godwin v. Watford, 107-168; Perkins v. Berry, 103-131; Dobson v. Simonton, 
93-268; Daniels v. Fowler, 123-35; Woody v. Brooks, 102-334; Rountree v. Britt and Vinson, 
94-104. See Smith v. Brown, 101-347. Referred to in Atkinson v. Ricks, 140-420; Andres v. 
Powell, 97-166; Cassidy ex parte, 95-225; Tillett v. Aydlett, 93-22; Ballinger v. Cureton, 
104-477; Atkinson v. Ricks, 140-420. Consider cases cited under section 110. 


136. Proceedings against land, if personal assets fail. If it appears at any 
time during, or upon, or after the taking of the account of a personal representa- 
tive that his personal assets are insufficient to pay the debts of the deceased in 
full, and that he died seized of real property, it is the duty of the judge or clerk, 
at the instance of any party, to issue a summons in the name of the personal 
representative or of the creditors generally, to the heirs, devisees and others in 
possession of the lands of the deceased, to appear and show cause why said lands 
should not be sold for assets. Upon the return of the summons the proceeding 
shall be as is directed in other like cases. 

Rey., ss. 180, 181; Code, ss. 1474, 1475; 1871-2, c. 213, ss. 27, 28. 

Lee y. McKoy, 118-518; Clement v. Cozart, 109-173. Referred to in Godwin y. Watford, 
107-168; Brooks v. Brooks, 97-140, 141; Warden vy. McKinnon, 94-378; Dickey v. Dickey, 
118-958; Atkinson v. Ricks, 140-420. Heirs and devisees must be parties before judgment 


rendered: Perkins v. Berry, 103-131; Wilson v. Pearson, 102-314. Power of judge in order- 
ing sale limited: Moore vy. Ingram, 91-376. See Pegram v. Armstrong, 82-326. 


Art. 16. DistrripuTion 


137. Order of distribution. The surplus of the estate, in case of intestacy, 
shall be distributed in the following manner, except as hereinafter provided: 


Statute analyzed: Wells v. Wells, 158-330. Distributed according to law of domicile at 
death: Jones v. Layne, 144-600; Cade v. Davis, 96-139; Medley v. Dunlap, 90-527; Jones v. 
Gerock, 59-190. Widow dissenting from will, how share ascertained: Arrington y. Dortch, 
77-367; Worth v. McNeil, 57-272; Credle v. Credle, 44-225; Hunter v. Husted, 45-97. Widow’s 
share goes to her personal representative: Tart v. Tart, 154-502. Infants in ventre sa mere: 
Grant vy. Bustin, 21-77; Hill v. Moore, 5-233. Where will leaves proceeds of sale of land to 
heirs, grandchildren take per stirpes: Lee v. Baird, 132-755, and cases cited. Land to be sold 
and proceeds distributed becomes personalty, and ‘‘heirs’’ would mean next of kin: Everett 
v. Griffin, 174-106. 

AL 
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1. If there are not more than two children, one-third part to the widow of the 
intestate, and all the residue by equal portions to and among the children of the 
intestate and such persons as legally represent such children as may then be dead. 

Case where ‘‘child’s share’’ in will interpreted: Eller v. Lillard, 107-486—‘‘child’s part’’ 
in will interpreted, McKrow v. Painter, 89-440. ‘‘Child’s part’’ in statute interpreted: 
Headen v. Headen, 42-162. 


2. If there are more than two children, then the widow shall share equally with 
all the children and be entitled to a child’s part. 

3. If there is no child nor legal representative of a deceased child, then one-half 
the estate shall be allotted to the widow, and the residue be distributed equally 
to every of the next of kin of the intestate, who are in equal degree, and to those 
who legally represent them. 


Baptist University v. Borden, 132-501. Who are ‘‘next of kin’’: Peterson v. Webb, 39-56. 
Representation among collateral kindred: Moore v. Rankin, 172-599. Estate divided between 
widow and mother: Wells y. Wells, 156-246; s. ¢., 158-330. 


4, If there is no widow, the estate shall be distributed, by equal portions, 
among all the children, and such persons as legally represent such children as 
may be dead. 

As to grandchildren: Ellis v. Harrison, 140-444; Skinner v. Wynne, 55-41. 


5. If there is neither widow nor children, nor any legal representative of the __ 
children, the estate shall be distributed equally to every of the next of kin of the 
intestate, who are in equal degree, and those who legally represent them. 


Next of kin: Peterson v. Webb, 39-56; Gillespie v. Foy, 40-280; representation and per 
capita, Nelson v. Blue, 63-659; Johnston v. Chesson, 59-147. 


6. If, in the lifetime of its father and mother, a child dies intestate, without 
leaving husband, wife or child, or the issue of a child, its estate shall be equally 
divided between the father and mother. If one of the parents is dead at the 
time of the death of the child, the surviving parent shall be entitled to the whole 
of the estate. The terms ‘‘father’’ and ‘‘mother’’ shall not apply to a step- 
parent, but shall apply to a parent by adoption. 

Father and mother: Wells v. Wells, 158-330; s. c., 156-246; Davis v. R. R., 136-115. 


7. If there is no child nor legal representative of a deceased child nor any of 
the next of kin of the intestate, then the widow, if there is one, shall be entitled 
to all the personal estate of such intestate. 

Next of kin: Peterson v. Webb, 39-56. 


8. If a married woman die intestate leaving one child and a husband, the 
estate shall be equally distributed between the child and husband; if she leave 
more than one child and a husband, the estate shall be distributed in equal por- 
tions and the husband shall receive a child’s part. 


Rey., s. 182; Code, s. 1478: RB. C., ¢. 64, s. ALG nes th, © CAE ch abe Alay Or eer aleteees Copa ley 
Stee Ue es oes US, ©; Bre 
Note. For distribution of recovery for wrongful death, see s. 160. 


138. Advancements to be accounted for. Children who shall have any estate 
by the settlement of the intestate, or shall be advanced by him in his lifetime, 
shall account with each other for the same in the distribution of the estate in the 
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manner as provided by the second rule in the chapter entitled Descents, and shall 
also account for the same to the widow of the intestate in ascertaining her child’s 
part of the estate. 

Rev., s. 183; Code, s. 1488; 1868-9, c. 113, s. 54. 


ADVANCEMENTS. Defined and explained: Thompson v. Smith, 160-256; Tart y. Tart, 
154-502; Griffin ex parte, 142-116; Meadows v. Meadows, 33-148. 

ADVANCEMENTS ACCOUNTED FOR. Grandchildren taking in their own right need 
not account for advancements to parents: Skinner v. Wynne, 55-41; Lee v. Baird, 132-755; 
Headen v. Headen, 42-159; Daves v. Haywood, 54-253. Child’s part under a certain will 
discussed in Eller y. Lillard, 107-486; McKrow v. Painter, 89-440; Headen v. Headen, 42-162. 
Advancement by mother as well as father must be put in hotchpot: Daves v. Haywood, 54-253. 
A delivery necessary to constitute advancement of personalty: Meadows v. Meadows, 33-148. 
Children must account to widow, when: Eller v. Lillard, 107-486; Arrington v. Dortch, 77-367; 
Worth v. MeNeill, 57-272; Credle v. Credle, 44-225; Headen v. Headen, 42-162. Will bequeath- 
ing personalty to children, less advancements, one child dying, how construed: Scroggs v. 
Stevenson, 100-354. Gifts are presumed to be advancements: Griffin ex parte, 142-116; 
Harper v. Harper, 92-300; Bradsher v. Cannady, 76-445—but intention of parent governs, 
Kiger v. Terry, 119-458; Harper v. Harper, 92-300; Barbee v. Barbee, 109-299; Melvin v. 
Bullard, 82-33; Bradsher v. Cannady, 76-445—presumed not to be advancement when father 
owes child, Haglar v. McCombs, 66-345. Where in will bequest states it is not an advance- 
ment: James v. James, 76-331. Agreements between children as to advancements: Bason v. 
Harden, 72-281—between child and father, Webb v. Lyon, 40-67. Parol evidence competent 
_to rebut presumption as to an advancement arising upon the face of a deed and to show 
parent’s real intention: Griffin ex parte, 142-116. 

GIFTS HELD TO BE ADVANCEMENTS. Slaves, even though afterwards emancipated: 
Banks v. Shannonhouse, 61-284. Furniture to start child out in life: Hollister v. Attmore, 
58-373; Shiver v. Brock, 55-137. Personalty to son-in-law: Bridgers v. Hutchins, 33-68. Serv- 
ices of a slave loaned by father to son: Hanner v. Winburn, 42-142. Slave that dies before 
intestate does: Walton v. Walton, 42-138. Slave to son-in-law an advancement to daughter: 
Hicks v. Forrest, 41-528. An estate per autre vie: Dixon v. Coward, 57-354. Land to daugh- 
ter and son-in-law: Jones v. Spaight, 6-89. 

GIFTS HELD NOT TO BE ADVANCEMENTS. Land to son-in-law: Banks v. Shannon- 
house, 61-284. Land to child, where land in father’s possession, but really devise from aunt: 
Hollister v. Attmore, 58-373. Money to supply child with necessities: Meadows v. Meadows, 
83-148; see, also, Walker v. Brooks, 99-207. 

In dividing residue in a will, no advancements regarded: Donnell v. Mateer, 40-7; Rich- 
mond vy. Vanhook, 38-581; Hurdle v. Elliott, 23-174; Jerkins v. Mitchell, 57-207; Johnston v. 
Johnston, 39-9; Brown v. Brown, 37-309; Croom y. Herring, 11-393—unless will says distri- 
bution of residue must be as if testator died intestate, Raiford v. Raiford, 41-490. From 
what date advancement reckoned: Shiver v. Brock, 55-137. Interest calculated on advance- 
ments, when and how: Daves v. Haywood, 54-253; Tayloe v. Bond, 45-5; Scroggs v. Steven- 
son, 100-360. Advancements valued at time the estate passes, and not subject to interest or 
rents: Tart v. Tart, 154-502. 


139. Children advanced to render inventory; effect of refusal. Where any 
parent dies intestate, who had in his or her lifetime given to, or put in the actual 
possession of, any of his or her children any personal property of what nature 
or kind soever, such child shall cause to be given to the administrator or collector 
of the estate an inventory, on oath, setting forth therein the particulars by him 
or her received of the intestate in his or her lifetime. In case any child who had, 
in the lifetime of the intestate, received a part of said estate, refuses to give such 
inventory, he shall be considered to have had and received his full share of the 
deceased’s estate, and shall not be entitled to receive any further part or share. 

Rev., ss. 184, 185; Code, ss. 1484, 1485; 1868-9, c. 118, ss. 55, 56. 

Kiger v. Terry, 119-458; Scroggs v. Stevenson, 100-354; Bradsher v. Cannady, 76-446. 
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140. Illegitimates next of kin to mother and to each other. Every illegitimate 
child of the mother dying intestate, or the issue of such illegitimate child deceased, 
shall be considered among her next of kin, and as such shall be entitled to a share 
of her personal estate as prescribed in this chapter. Illegitimate children, born 
of the same mother, shall be considered legitimate as between themselves and 
their representatives, and their personal estate shall be distributed in the same 
manner as if they had been born in lawful wedlock. And in case of the death of 
any such child or his issue, without leaving issue, his estate shall be distributed 
among his mother and all such persons as would be his next of kin if all such 
children had been born in lawful wedlock. 

Rey., ss. 186, 187; Code, ss. 1486, 1487; 1868-9, c. 118, ss. 57, 58. 

Kenney v. R. R., 167-14; Coor v. Starling, 54-243; Kimbrough v. Davis, 16-71. 


141. Allotment to after-born child in real estate. The share of an after-born 
child in real estate shall be allotted to him out of any lands not devised, if there 
is enough for that purpose; and if there is none undevised, or not enough, then 
the whole share, or the deficiency, as the case may be, shall be made up of the 
lands devised ; and so much thereof shall be taken from the several devisees accord- 
ing to their respective values, as near as may be convenient, as will make the 
proper share of such child. 

Rey., s. 188; Code, s. 1586; 1868-9, c. 113, s. 108. 

For all the beneficial purposes of heirship a child in ventre sa mere is considered absolutely 
born: Deal v. Sexton, 144-158. Presumption as to legitimacy, Johnson v. Chapman, 45-213. 


Inheritance of after-born children: Watkins v. Flora, 30-374; Graves v. Barrett, 126-267; 
King y. Davis, 91-142; Deal v. Sexton, 144-157. 


142. Allotment to after-born child in personal property. The share of an. 
after-born child in the personal estate shall be paid and delivered to him out of 
any such estate not bequeathed, if there is enowgh for that purpose; and if there 
is none undisposed of, or not enough, then the whole share or the deficiency, as 
the case may be, shall be made up from the estate bequeathed; and so much shall 
be taken from the several legacies, according to their respective values, as will 
make the proper share of such child. 

Rey., s. 189; Code, s. 1587; 1868-9, c. 113, s. 109. 


Johnson v. Chapman, 45-213, 54-130. Right to share in personalty: Grant v. Bustin, 21-77; 
Hill v. Moore, 5-233. 


143. Allotment of personalty from proceeds of realty. If, after satisfaction 
of the child’s share of real estate out of undevised lands, there is a surplus of 
such lands, and there is no personal estate undisposed of, or not enough to make 
up his share of such estate, then the surplus of undevised land, or as much as 
may be necessary, shall be sold and the proceeds applied to making up his share 
of personal estate. And if, after satisfaction of the child’s share of personal 
estate out of property undisposed of by the will, there is a surplus of such prop- 
erty, then the surplus thereof shall be applied, as far as it will go, in exoneration 
of land, both devised and descended; and the same shall be set apart and secured 
as real estate to such child, if an infant, non compos, or feme covert. 

Rev., s. 140; Code, s. 1538; 1868-9, c. 113, s. 110. 


144. Effect of allotment of realty; contribution to equalize burden. Upon the 
allotment to such child of any real estate in the manner aforesaid, he shall thence- 
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forth be seized thereof in fee simple; and the court shall give judgment severally, 
in favor of such of the devisees and legatees of whose lands and legacies more has 
been taken away than in proportion to the respective values of said lands and 
legacies, against such of said devisees and legatees of whose lands and legacies 
a just proportion has not been taken away, for such sums as will make the 
contribution on the part of each and every of them equitable, and in the ratio 
of the values of the several devises and legacies. 
Rev, 8. 141; Code, s. 1589; 1868-9, c. 113, s. 111. 


145. After-born child on allotment deemed devisee or legatee. An after-born 
child after such decrees shall be considered and deemed in law a legatee and 
devisee as to his portion, shall be styled as such in all legal proceedings, and shall 
be liable to all the obligations and duties by law imposed on such: Provided, 
that all judgments or decrees bona fide obtained against the devisees and legatees 
previously to the preferring of any petition, and which were binding upon or 
ought to operate upon the lands and chattels devised or bequeathed, shall be 
carried into execution and effect notwithstanding, and the petitioner shall take 
his portion completely subject thereto: Provided further, that any suit instituted 
against the devisees and legatees previously to such petition shall not be abated 
or abatable thereby nor by the decree thereon, but shall go on as instituted, and 
the judgment and decree, unless obtained by collusion, be carried into execution ; 
but on the filing of the petition, during the pendency of such suit, the petitioner, 
by guardian, if an infant, may become a defendant in the suit. 

Rey., s. 142; Code, s. 1540; 1868-9, c. 118, s. 112. 


146. Before settlement executor may have claimants’ shares in estate ascer- 
tained. In case no petition is filed within two years, as herein prescribed, the 
executor or administrator with the will annexed, before he shall pay or deliver 
the legacies in the will given, or before paying to the next of kin of the testator 
any residue undisposed of by the will, shall call upon the legatees, devisees, heirs 
and next of kin, andthe said after-born child, by petition in the superior court, 
to litigate their respective claims, and shall pray the court to ascertain the share 
to which said child shall be entitled, and to apportion the shares and sums to 
which the legatees, devisees, heirs or next of kin shall severally contribute toward 
the share to be allotted to said child, and the court shall adjudge and decree 
accordingly. 

Rey., 8. 143; Code, s. 1541; 1868-9, c. 113, s. 113. 

Johnson v. Chapman, 45-213; 54-130. 


147. Legacy or distributive share recoverable after two years. Legacies and 
distributive shares may, be recovered from an executor, administrator or collector 
by petition preferred in the superior court, at any time after the lapse of two 
years from his qualification, unless the executor, administrator or collector shall 
sooner file his final account for settlement. The suit shall be commenced and 
the proceedings therein conducted as prescribed in other cases of special pro- 
ceedings. 

Rey., s. 144; Code, s. 1510; 1868-9, c. 113, s. 83. 

Jurisdiction: Williams v. Williams, 71-427; Hendrick v. Mayfield, 74-626; Bidwell v. King, 


71-287. Parties to proceeding: York v. McCall, 160-277; Carlton v. Byers, 93-302; Hagler v. 
McCombs, 66-345; Mitchell v. Mitchell, 132-350; see, also, section 155. Section referred to in 
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Self v. Shugart, 135-196; Woody v. Brooks, 102-341; Andres v. Powell, 97-165; Cassidy ex 
parte, 95-225. As to interest on legacies and shares: Hart v. Williams, 77-426; Grant vy. 
Edwards, 92-442; Peyton v. Smith, 22-325; Finch v. Ragland, 17-137; Evans v. Smith, 84-146; 
Pickens v. Miller, 83-543; Smith v. Smith, 101-461; Roper v. Burton, 107-526; Coggins y. 
Flythe, 113-102. As to costs in such actions: Smith v. Smith, 101-461. See generally: Jones 
v. Wooten, 137-421; Allen v. Royster, 107-278; Redfearn v. Austin, 88-413; Turnage v. 
Turnage, 42-127; Hobbs v. Craige, 23-332; Nance v. Powell, 39-297; Ellison v. Andrews, 
34-188; Badger v. Daniel, 79-372. 


148. Payment to clerk after one year discharges representative pro tanto. It 
is competent for any executor, administrator or collector, at any time after twelve 
months from the date of letters testamentary or of administration, to pay into 
the office of clerk of the superior court of the county where such letters were 
granted, any moneys belonging to the legatees or distributees of the estate of his 
testator or intestate, and such payment shall have the effect to discharge such 
executor, administrator or collector and his sureties on his official bond to the 
extent of the amount so paid. p 

Rey., s. 145; Code, s. 1548; 1881, c. 305, s. 1. 

Administrator should file report and pay in the money to prevent interest: Overman v. 
Lanier, 159-437; s. ¢., 157-544. Section not mandatory: Moore v. Eure, 101-11. Clerk respon- 
sible officially for money: Cassidy ex parte, 95-225; Moore v. Eure, 101-11; Brown v. Coble, 
76-391; Greenlee v. Sudderth, 65-470; Broughton v. Haywood, 61-380. Referred to in Presson 
v. Boone, 108-78; Thomas v. Connelly, 104-345; Woody v. Brooks, 102-341. 


149. On payment clerk to sign receipt. It is the duty of the clerk, in the cases 
provided for in the preceding section, to receive such money from any executor, 
administrator or collector, and to execute a receipt for the same under the seal of 
his office. 

Rev., s. 146; Code, s. 1544; 1881, ¢. 305, s. 3. 

Cassidy ex parte, 95-225. Referred to in Presson v. Boone, 108-78. 


Art. 17. SEerrLeMENT 


150. Representative must settle after two years. No executor, administrator, 
or collector, after two years from his qualification, shall hold or retain in his 
hands more of the deceased’s estate than amounts to his necessary charges and 
disbursements and such debts as he shall legally pay; but all such estate so 
remaining shall, immediately after the expiration of two years, be divided and 
be delivered and paid to the person to whom the same may be due by law or the 
will of the deceased; and the clerk of the superior court in each county shall 
require settlement of the balance in hand due distributees as shown by the final 
account of any administrator, executor, or guardian, and shall audit same. 

Rev., s. 147; Code, s. 1488; 1868-9, c. 113, s. 59; 1919, c. 69. 


Time of settlement: Caviness v. Fidelity Co., 140-58; Turner v. Turner, 104-566; Brittain 
v. Dickson, 104-547; Grant v. Edwards, 92-446; Turnage v. Turnage, 42-127; Hobbs v. Craige, 
23-332; Whitted v. Webb, 22-442. Cases indirectly touching upon section: Allen v. Royster, 
107-278; Edwards v. Lemmond, 136-329; Gilchrist v. Middleton, 108-715; Woody v. Brooks, 
102-341; Clements v. Rogers, 91-66; McKinder v. Littlejohn, 23-66; State v. McAleer, 27-632. 


151. Representative may retain claim undue or in litigation. If, on a final 
accounting before the judge or clerk, it appears that any claim exists against the 
estate which is not due, or on which suit is pending, the judge or clerk shall allow 
a sum sufficient to satisfy such claim, or the proportion to which it may be 
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entitled, to be retained in the hands of the executor, administrator or collector, 
for the purpose of being applied to the payment when due or when recovered, 
with the expense of contesting the same. The order allowing such sum to be 
retained must specify the amount and nature of the claim. 

Rev., s. 148; Code, s. 1489; 1868-9, c. 113, s. 60. 


Character of claim that ‘‘exists’’: Miller v. Shoaf, 110-319. Referred to in Woody v. 
Brooks, 102-341; Jackson v. Shields, 87-437; Andres v. Powell, 97-165. 


152. After final account representative may petition for settlement. An exec- 
utor, administrator or collector, who has filed his final account for settlement, 
may, at any time thereafter, file his petition against the parties interested in the 
due administration of the estate, in the superior court of the county in which 
he qualified, or before the judge in term time, setting forth the facts, and praying 
for an account and settlement of the estate committed to his charge. The petition 
shall be proceeded on in the manner prescribed by law, and, at the final hearing 
thereof, the judge or clerk may make such order or decree in the premises as 
shall seem to be just and right. 

Rev., s. 150; Code, s. 1525; 1868-9, c. 113, s. 96. 


Moore v. Rankin, 172-599; Medlin y. Simpson, 144-397; Kirkman v. Phipps, 86-428; Carlton 
v. Byers, 93-302. Referred to merely in Self v. Shugart, 135-196; Gay v. Grant, 101-218; 
Bumpass v. Chambers, 77-357. 


153. Payment into court of fund due absent defendant or infant. When any 
balance of money or other estate which is due an absent defendant or infant 
without guardian is found in the hands of an executor, administrator or collector 
who has preferred his petition for settlement, the court or judge may direct such 
money or other estate to be paid into court, to be invested upon interest, or 
otherwise managed under the direction of the judge, for the use of such absent 
person or infant. 

Rey., s. 151; Code, s. 1526; 1868-9, c. 1138, s. 97; 1893, c. 317. 


154. Procedure where person entitled unheard of for seven years. When the 
party entitled to the money has not been heard of for seven years or more, the 
fund shall be distributed among the next of kin of the absent deceased person as 
prescribed by statute, in the following manner: An administrator shall be ap- 
pointed and made a party to a special proceeding in which a verified petition 
shall be filed setting forth the facts, with names of the parties entitled, and 
such other evidence as may be required by the clerk in whose office said fund 
was deposited, and the proceedings conducted as other special proceedings; and 
the order disposing of the fund shall be approved and confirmed by the judge, 
either at term or at chambers. 

Rey.,s, 151 Code; s. 15265 1868-9) ci 113; so9%; 1893; ce. 317. 


155. Parties to proceeding for settlement. In all actions and proceedings by 
administrators or executors for a final settlement of their estates and trusts, 
whether at the instance of distributees, legatees or creditors or of themselves, if 
the personal representative dies or is removed pending such actions or proceed- 
ings, the administrator de bonis non or administrator with the will annexed, 
as the case may be, shall be made party as provided in other cases, or in such 
way as the court may order, and the action or proceeding shall be conducted to 
its end, and such judgment shall be rendered on the confirmation of the report, 
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or upon the terms of settlement, if any shall be agreed upon by the parties, as 
will fully protect and discharge all parties to the record. 
Rev., s. 154; 1893, c. 206. 


Administrator d. b. n. must be party, when: Neagle v. Hall, 115-415; Jarratt v. Lynch, 
106-422; Brittain v. Dickson, 104-547; Brawley v. Brawley, 109-526; Gilliam v. Watkins, 
104-180; Grant v. Reese, 94-720; Merrill v. Merrill, 92-657; Hardy v. Miles, 91-1381; Uni- 
versity v. Hughes, 90-537. See Carlton v. Byers, 93-302. 


156. When legacies may be paid in two years. It is in the power of the judge 
or court, on petition or action, within two years from the qualification of an 
executor, administrator or collector, to adjudge the payment in full or partially, 
of legacies and distributive shares, on such terms as the court deems proper, 
when there is no necessity for retaining the fund. 

Rey., s. 155; Code, s. 1512. 

Clements v. Rogers, 91-68; Turnage v. Turnage, 42-127; Godwin v. Watford, 107-168; 
Hobbs v. Craige, 23-332. Complaint in actions hereunder: Allen‘v. Royster, 107-278. Refund- 
ing bonds required of legatees or distributees: State v. McAleer, 27-632; McKinder v. Little- 
john, 23-66. 


157. Commissions allowed representatives. Hxecutors, administrators and col- 
lectors shall be entitled to a commission not exceeding five per cent upon the 
amount of receipts and expenditures which shall appear to be fairly made in 
the course of administration, and such allowance may be retained out of the 
assets against creditors and all other persons claiming an interest in the estate. 
In determining the allowance the trouble and time expended in the management 
of the business shall be considered; but in sales of land for payment of debts 
commissions shall not be allowed on any larger amount of the proceeds than the 
sum actually applied in payment of debts. Such commissions are authorized 
and directed to be allowed by the clerk of the superior court when the final 
account of the representative entitled is filed for settlement, or by any judge 
of the superior court or commissioner appointed by the said court to take and 
state an account of the assets of any decedent in the hands of his representative 
upon a plea of fully administered. Nothing in this section shall prevent any 
executor, administrator or collector from retaining a reasonable sum for neces- 
sary charges and disbursements in the management of the estate. 

Rey., s. 149; Code, s. 1524; 1868-9, c. 113, s. 95; 1869-70, ce. 189. 

AS TO ALLOWANCES. Of counsel fees: Overman v. Lanier, 157-544; Lindsay v. Darden, 
124-307; Kelly v. Odum, 139-278; Johnson vy. Mareom, 121-83; Burke v. Turner, 85-500; 
McKay v. Royall, 52-426; Love v. Love, 40-204; Fairbairn v. Fisher, 58-385; Young v. 
Kennedy, 95-265; Stonestrect v. Frost, 123-640; Allen v. Royster, 107-278—of expenses attend- 
ing sales, etc., Whitted v. Webb, 22-442; Morris v. Morris, 54-326; Poindexter v. Gibson, 
54-44—-of expenses in carrying out provisions in will, Lambertson v. Vann, 134-108; Edwards 
v. Love, 94-365—of taxes paid on lands descending to heirs, Young vy. Kennedy, 95-265—of 


expenses of prosecuting suit begun by intestate, Clapp v. Coble, 21-177—for personal services 
over actual expenses, Wilson v. Lineberger, 88-416. 


AS TO COMMISSIONS. Cannot be retained until allowed: Hodges v. Armstrong, 14-253. 
Clerk personally interested in commissions has no jurisdiction to allow: Barlow vy. Norfleet, 
72-535. Pleading commissions as counterclaim in action against personal representative: Ibid. 
Commissions will not be reduced by supreme court unless amount is excessive: Green v. Bar- 
bee, 84-69. Amount of commissions allowed on final settlement: Overman vy. Lanier, 157-544; 
Bank v. Bank, 126-531; Hahn v. Mosely, 119-76; Scroggs v. Stevenson, 100-358; Grant v. 
Edwards, 92-442; Parker v. Grant, 91-338; Drake v. Drake, 82-443; Graves v. Graves, 58-280; 
Washington v. Emery, 57-32; Whitted v. Webb, 22-442; Bond v. Turner’s Exrs., 4-690, 6-331; 
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Potter.v. Stone, 9-30. Whether allowed or not where will is subsequently defeated or probate 
recalled: Ralston v. Telfair, 22-414—-where administrator fails to show that receipts and dis- 
bursements have been fairly made, Grant v. Reese, 94-720—-where executor is tenant for life 
of testator’s estate, Blount v. Hawkins, 57-162—where executor keeps no accounts, Finch v. 
Ragland, 17-137—where executor assumes control of funds of minor children willed to them 
by his testator, Haglar v. McCombs, 66-345; but see Perry v. Maxwell, 17-488—-where good 
faith is exercised by administrator, though loss results, Perkins v. Caldwell, 79-441—-where 
set-off allowed in reducing a debt due estate, Spruill v. Cannon, 22-400; Walton y. Avery, 
22-405—where there are coexecutors, Grant v. Pride, 16-269—where decedent’s lands sold, 
Scroggs v. Stevenson, 100-354—-where administrator failed to account for funds he should 
have accounted for, Allen v. Royster, 107-278—where administrator collects his own debt to 
estate, Arnold v. Byars, 17-l—where administrator failed to file inventory and mixes estate 
with his own, Stonestreet v. Frost, 123-640; Grant v. Reese, 94-720; Burke v. Turner, 85-500— 
where specific things are delivered to next of kin, Scroggs v. Stevenson, 100-354; Shepard v. 
Parker, 35-103; Walton v. Avery, 22-405—-where money used by administrator, but he at all 
times makes regular returns to clerk, Carr v. Askew, 94-194—-where disbursements are made 
to legatees and distributees, Potter v. Stone, 9-30; Arnold v. Byars, 17-1; Clarke v. Cotton, 
17-51; Peyton v. Smith, 22-325—-where permanent improvements made by executor on land 
of testator, Lambertson v. Vann, 134-108—where estate goes through several administrations, 
Scroggs v. Stevenson, 100-854; Hodge v. Hawkins, 21-564—where slaves are received in pay- 
ment of debt owing testator and delivered over specifically to next of kin, Sellars v. Ashford, 
37-104. Provision in will for commissions and additional compensation: Ellington vy. Durfey, 
156-253. 


158. Liability and compensation of clerk. Every clerk of the superior court 
who may be intrusted with money or other estate in such case shall be liable on 
his official bond for the faithful discharge of the duties enjoined upon him by the 
judge in relation to said estate, and he may receive such compensation for his 
services as the judge may allow. 

Rey., s. 152; Code, s. 1527; 1868-9, c. 113, s. 98. 

Presson v. Boone, 108-78; Smith v. Patton, 131-396; see under sections 148-927. 


Art. 18. Actions By anp Acainst ReprEsENTATIVE 


159. Action survives to and against representative. Upon the death of any 
person, all demands whatsoever, and rights to prosecute or defend any action or 
special proceeding, existing in favor of or against such person, except as here- 
inafter provided, shall survive to and against the executor, administrator or 
collector of his estate. 

Rey., s. 156; Code, s. 1490; 1868-9, c. 118, s. 63. 


Actions for damages to land: Mast v. Sapp, 140-533; Rippey v. Miller, 33-247; Howecott 
v. Warren, 29-20. Rights of action for breach of contract or other duty: Mayo v. Dawson, 
160-76; Miller v. Leach, 95-229; Allen v. Baker, 86-92; Shuler v. Millsaps, 71-297. Injury to 
or conversion of property: Butner v. Keehln, 51-60; Sledge v. Reid, 73-440; Shields v. Law- 
rence, 72-43. Cited merely in Harper v. Comrs., 123-119; Hannah v. R. R., 87-351; Wallace 
v. MePherson, 139-298. 


160. Death by wrongful act; recovery not assets; dying declarations. When 
the death of a person is caused by a wrongful act, neglect or default of another, 
such as would, if the injured party had lived, have entitled him to an action for 
damages therefor, the person or corporation that would have been so liable, and 
his or their executors, administrators, collectors or successors, shall be liable to 
an action for damages, to be brought within one year after such death, by the 
executor, administrator or collector of the decedent; and this notwithstanding 
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the death, and although the wrongful act, neglect or default, causing the death, 
amounts in law to a felony. The amount recovered in such action is not liable to 
be applied as assets, in the payment of debts or legacies, but shall be disposed of 
as provided in this chapter for the distribution of personal property in case of 
intestacy. 

Tn all actions brought under this section the dying declarations of the deceased 
as to the cause of his death shall be admissible in evidence in like manner and 
under the same rules as dying declarations of the deceased in criminal actions 
for homicide are now received in evidence. 

Rey, s. 59; Code, ss. 1498, 1500; 1868-9, c. 113, ss. 70, 72, 115; R. C., c. 46, ss. 8, 93 
1919, c. 29: 

ACTION FOR DEATH BY WRONGFUL ACT. A new cause of action, since there was 
none at common law: Causey v. R. R., 166-5; Hood v. Telegraph Co., 162-92; Bolick v. R. R., 
138-370; Hartness v. Pharr, 133-569; Killian v. R. R., 128-261; Harper v. Comrs., 123-119; 
Bradley v. R. R., 122-973; Howell v. Comrs., 121-363. Effect of*action for injury afterward 
resulting in death: Edwards v. Chemical Co., 170-551; Whitehurst v. R. R., 160-1; Bolick v. 
R. R., 138-370. Action in this state for death in another state: Harrill v. R. R., 132-655; see, 
also, Lassiter v. R. R., 136-89. Action must be brought within one year from the death: 
Causey v. R. R., 166-5; Meekins v. R. R., 131-1; Williams vy. Building and Loan Agsn., 131- 
269; Best v. Kinston, 106-205; Taylor v. Cranberry Iron Co., 94-525; this is not a statute of 
limitations, but a material fact to be proved: Bennett v. R. R., 159-345; Gulledge v. R. R., 


147-234; s. c., 148-567. A controversy or delay in administration is no excuse: Reynolds v. 
Cotton Mills, 177-412; Hall v. R. R., 149-108; Gulledge v. R. R., 147-234; gs. ¢., 148-567. 


PARTIES TO SUE. Action must be by personal representative: Hood v. Telegraph Co., 
162-70; Hood v. Telegraph Co., 162-92; Bennett v. R. R., 159-345. A cause of action is suffi- 
cient ground for the appointment of an administrator: Hall v. R. R., 146-345; Vance v. R. R., 
138-460. Widow cannot sue as widow: Howell v. Comrs., 121-362. Father cannot sue as 
father: Hope v. Peterson, 172-869; Killian v. R. R., 128-261; nor husband as husband: Hood 
vy. Telegraph Co., 162-92; Hunter v. R. R., 152-682. Foreign administrator cannot sue: Hall 
v. R. R., 146-345; s. ¢., 149-108. Administrator may sue for death of infant: Davis v. R. R., 
136-115; Russell v. Steamboat Co., 126-961. Administrator may sue in forma pauperis, when: 
Christian v. R. R., 136-321; Allison y. R. R., 129-344; Hamlin vy. Neighbors, 75-66. Action in 
state court against receiver appointed by federal court: Lassiter vy. R. R., 163-19. The death 
gives a cause of action which becomes property: Neill v. Wilson, 146-242. The complaint 
must allege the essential facts: Black v. R. R., 115-667; Emry v. Nav. Co., 111/94; Conley v. 
R. R., 109-692; Warner v. R. R., 94-250. Cause of action for personal injuries abates upon 
death of plaintiff, though injuries subsequently result in death: Bolick vy. R. R., 138-370; 
overruling Peebles v. R. R., 63-238, and Collier v. Arrington, 61-356. 

DISTRIBUTION OF RECOVERY. The amount is not assets of the estate except for 
distribution: Hood v. Telegraph Co., 162-92. Not subject to widow’s year’s support: Broad- 
nax v. Broadnax, 160-432. The statute of distributions of state: Neill v. Wilson, 146-242; 
Vance v. R. R., 1388-460; Davis v. R. R., 1386-115; Hartness v. Pharr, 133-566; Baker v. R. R., 
91-308. University gets it, if no next of kin: Warner v. R. R., 94-250. The recovery is not 
liable to the debts of decedent: Neill v. Wilson, 146-242. Husband’s right to his wife’s share 
as distributee had she lived: Ibid. The right is determined as of the time of intestate’s 
death: Ibid. Distribution of recovery under Federal Employers’ Liability Act: Hudson vy. 
R. R., 176-488; Horton v. R. R., 175-472; overruling In re Stone, 173-208. 


161. Damages recoverable for death by wrongful act. The plaintiff in such 
action may recover such damages as are a fair and just compensation for the 
pecuniary injury resulting from such death. 

Rey,, s. 60; Code, s. 1499) 1868-9, c) 113. is. 712 Ra. ©. 0.51, sO: 

Manner of estimating damages: Gurley v. Power Co., 172-690; Lynch v. Mfg. Co., 167-98; 
Ward v. R. R., 161-180; Roberson v. Lumber Co., 154-328; Poe v. R. R., 141-525; Carter v. 
R. R., 139-499; Byrd v. Express Co., 139-273; Pickett v. R. R., 117-616; Kesler v. Smith, 
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66-154; Burton v. W. & W. R. R., 82-504; Coley v. Statesville, 121-301; Meekins v. R. R., 
134-217; Mendenhall v. R. R., 123-275; Bradley v. R. R., 122-972; Gray v. Little, 127-304; 
Russell vy. Steamboat Co., 126-961; Burns v. R. R., 125-304; Watson vy. R. R., 133-188; Benton 
v. R. R., 122-1007; McLamb v. R. R., 122-862; Warner v. R. R., 94-259; Collier v. Arrington, 
61-356. Mental anguish not considered: Byrd v. Express Co., 139-273. Estimating damages 
under Federal Employers’ Liability Act: Horton v. R. R., 175-472; overruling In re Stone, 
173-208. 


162. Actions which do not survive. The following rights of action do not 
survive : 

1. Causes of action for libel and for slander, except slander of title. 

2. Causes of action for false imprisonment and assault and battery. 

Cases before act of 1915, c. 38: Watts v. Vanderbilt, 167-567; Bolick v. R. R., 138-370; 


Morton v. Telegraph Co., 130-299; Strauss v. City of Wilmington, 129-100; Killian v. R. R., 
128-261; Harper v. Comrs., 123-118; Scarlett v. Norwood, 115-286; Hannah vy. R. R., 87-351. 


3. Causes where the relief sought could not be enjoyed, or granting it would 
be nugatory, after death. 


No vindictive damages recovered against estate of decedent for trespass by him during life- 
time: Rippey v. Miller, 33-247; Butner v. Keehln, 51-60. Action against register of deeds 
for penalty: Wallace v. McPherson, 139-297. Consider: Peebles v. R. R., 63-238, and Collier 
y. Arrington, 61-356; both overruled in some particular by Bolick v. R. R., 138-370. See 
Shields v. Lawrence, 72-43; Mast v. Sapp, 140-537. 


Rey., s. 157; Code, s. 1491; 1868-9, c. 118, s. 64; 1915, c. 38. 


163. Right of action survives to successor. Hxecutors and administrators 
shall have actions in like manner as the first testator or intestate might have had 
against any person, his executors and administrators, in all cases, except where 
such actions, being commenced, are not allowed by statute to be revived on the 
death of any party. 

Rev., s. 158; Code, s. 1497; 1868-9, c. 118, s. 69; 1905, c. 286. 

See cases under sections 159 and 162. Section cited in Mast v. Sapp, 140-537. 


164. To sue or defend in representative capacity. All actions and proceedings 
brought by or against executors, administrators or collectors, upon any cause 
of action or right to which the estate is the real party in interest, must be brought 
by or against them in their representative capacity. 

Rev., s. 160; Code, s. 1507; 1868-9, c. 113, s. 79. 


Mitchell v. Mitchell, 1382-350; Byrd v. Byrd, 117-525; Rogers v. Gooch, 87-442; Ballinger 
v. Cureton, 104-474. 


165. Service on or appearance by one binds all. In actions against several 
executors, administrators or collectors they are all to be considered as one person, 
representing the decedent ; and if the summons is served on one or more, but not 
all, the plaintiff may proceed against those served, and if he recovers, judgment 
may be entered against all. 

Rev., s. 161; Code, s. 1508; 1868-9, c. 118, s. 81. 


166. When creditors may sue on claim; execution in such action. An action 
may be brought by a creditor against an executor, administrator or collector on 
a demand at any time after it is due, but no execution shall issue against the 
executor, administrator or collector on a judgment therein against him without 
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leave of the court, upon notice of twenty days and upon proof that the defendant 
has refused to pay such judgment its ratable part, and such judgment shall be a 
lien on the property of the defendant only from the time of such leave granted. 
Rev., s. 162; Code, s. 1509; 1868-9, c. 113, s. 82. 
Cited in Hester v. Lawrence, 102-325; Andres v. Powell, 97-165. See generally: Rountree 
v. Britt, 94-110; Hoover v. Berryhill, 84-134; Vaughan v. Stephenson, 69-212; Heilig v. 
Foard, 64-710. See, also, under section 102. 


167. Service by publication on executor without bond. Whenever process may 
issue against an executor who has not given bond, and the same cannot be served 
upon him by reason of his absence or concealment, service of such process may 
be made by publication in the manner prescribed in other civil actions. 

Rev., Ss. 163; Code, s. 1528; 1868-9, c. 113, s. 94. 


168. Execution by successor in office. Any executor, administrator or collector 
may have execution issued on any judgment recovered by any person who pre- 
ceded him in the administration of the estate, or by the decedent, in the same 
cases and the same manner as the original plaintiff might have done. 

Rey., s. 164; Code, s. 1513; 1868-9, c. 113, s. 84. 


169. Action to continue, though letters revoked. In case the letters of an exec- 
utor, administrator or collector are revoked, pending an action to which he is a 
party, the adverse party may, notwithstanding, continue the action against him 
in order to charge him personally. If such party does not elect so to do, within 
six months after notice of such revocation, the action may be continued against 
the successor of the executor, administrator or collector in the administration of 
the estate, in the same manner as in case of death. 

Reyv., s. 165; Code, s. 1514; 1868-9, c. 113, s. 85. 

Cited in Turlburt v. Hollar, 102-409. 


Art. 19. Representative’s Powsrrs, Durres anp LiaBinitizs 


170. Representative may maintain appropriate suits and proceedings. Execu- 
tors, administrators or collectors may maintain any appropriate action or pro- 
ceeding to recover assets, and to recover possession of the real property of which 
executors are authorized to take possession by will; and to recover for any injury 
done to such assets or real property at any time subsequent to the death of the 
decedent. 

Rey., s. 159; Code, s. 1501; 1868-9, ce. 113, s. 73. 

Mayo v. Dawson, 160-76; Hendrick vy. Gidney, 114-543; Smathers v. Moody, 112-795; Cole- 
man v. Howell, 131-129. An administrator in another state cannot maintain an action in 


this state; adminisration must be taken out here: Person v. Leary, 126-506; Morefield v. 
Harris, 126-626; Hall v. R. R., 146-345. 


171. Representative may purchase for estate to prevent loss. At any auction 
sale of real property belonging to the estate, the executor, administrator or 
collector may bid in the property and take a conveyance to himself as executor, 
administrator or collector for the benefit of the estate when, in*his opinion, this 
is necessary to prevent a loss to the estate. 

Rey., s. 85; Code, s. 1505; 1868-9, c. 113, s. 77. 

Ramsay v. Hanner, 64-668. 
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172. Representatives hold in joint tenancy. Every estate vested in executors, 
administrators or collectors, as such, shall be held by them in joint tenancy. 

Rey., s. 166; Code, s. 1502 ; 1868-9, c. 1138, s. 74. 

Cameron vy. Hicks, 141-21. 


173. Representatives liable for devastavit. The executors and administrators 
of persons who, as rightful executors or as executors in their own wrong, or as 
administrators, shall waste or convert to their own use any estate or assets of any 
person deceased, shall be chargeable in the same manner as their testator or 
intestate might have been. 

Rev., s. 167; Code, s. 1495; 1868-9, c. 113, s. 68. 


‘*Conversion’’ defined: University v. Bank, 96-280. ‘‘Waste,’’ what does and does not 
constitute: Caviness vy. Fidelity Co., 140-62; Moore v. Eure, 101-11; Lee v. Beaman, 101-294; 
University v. Bank, 96-280; Worthy v. Brower, 93-344; Grant v. Edwards, 92-442; Syme v. 
Badger, 92-706; Grant v. Bell, 90-558; Lansdell v. Winstead, 76-368; Green v. Green, 69-25; 
Nelson v. Hall, 58-32; Cain v. Hawkins, 50-192; Fanshaw v. Fanshaw, 44-166; Green v. 
Collins, 28-139; Smith v. Fagan, 13-298. See, also, under section 40. 


174. Nonresident executor or guardian to appoint process agent. A nonresi- 
dent qualifying in the state as an executor or guardian shall at the time of his 
qualification appoint in writing a resident agent in the county of his qualification, 
on whom may be served citations, notices, and all processes required by law to be 
served on such executor or guardian. The executor or guardian shall file the 
appointment with the clerk in the county of his qualification, and the clerk shall 
record it in the record book immediately after the record of qualification, and 
shall properly index it in the record book. All citations, notices, and processes 
served on such process agent shall be as effective as if served on the executor or 
guardian, but the return date shall not be sooner than ten days from the date of 
the issuance of the citation, notice, or process. No letters shall be granted to 
an executor nor shall a guardian be permitted to qualify, unless the process agent 
is named simultaneously with the application for letters or for qualification. 
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175. Executor or guardian removing from state; to appoint process agent. 
When a resident executor or guardian removes from the state, he shall, before 
removing or within thirty days thereafter, appoint a process agent in the manner 
as provided in the case of a nonresident, and upon failure to make the appoint- 
ment within thirty days, the clerk shall remove him and appoint an administrator 
with the will annexed, or a new guardian, as the case may be. 

1917, c. 198, s. 4. 


176. Nonresident’s failure to obey process ground for removal. The clerk 
may remove any nonresident executor or guardian who fails or refuses to obey 
any citation, notice or process served on the process agent appointed as provided 
in the preceding two sections, and appoint a resident. 

1917, c. 198, s. 5. 
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Arr. 20. Construction AND APPLICATION OF CHAPTER 


177. Where no time specified, reasonable time allowed; extension. If no length 
of notice, or no time for the doing of an act, is stated in this chapter, the time 
shall be reasonable, and in any case it may be enlarged by the clerk from time 
to time, or by the judge of the superior court, on application to him or on appeal 
to him from the clerk. 

Rey., s. 169; Code, s. 1463; 1871-2, c. 213, s. 16. 


178. Powers under will not affected. Nothing in this chapter shall be con- 
strued to affect the discretionary powers, trusts and authorities of an executor 
or other trustee acting under a will, provided creditors be not delayed thereby 
nor the order changed in which by law they are entitled to be paid. 

Rev., s. 170; Code, s. 1415; 1868-9, c. 113, s. 23; R. C., c. 46, ss. 12, 18. 

Cited in Pate v. Oliver, 104-469. 


179. Chapter applies to administrations since 1869. This chapter shall apply 
only to cases where the grant of letters of collection or of probate or of adminis- 
tration shall have issued on or after the first day of July, one thousand eight 
hundred and sixty-nine, except in case of administrations de bonis non upon 
estates where the former letters of administration or letters testamentary were 
granted prior to the first of July, one thousand eight hundred and sixty-nine, 
in all which cases estates shall be administered, closed up and settled according 
to the law as it existed just prior to the first of July, one thousand eight hundred 
and sixty-nine. 

Rev., s. 173; Code, s. 1476; 1871-2, c. 213, s. 29; 1872-3, c. 179. 

Administrators d. b. n. administer, how: Brittain v. Dickson, 104-547. Cited in Brown v. 
McKee, 108-392; Wilson v. Pearson, 102-310; Smith v. Brown, 99-386; Gaither v. Sain, 91-307. 
Administrators d. b. n. of estates appointed since July 1, 1869, where administration began 
prior to July 1, 1869, close up estates according to law prior to July 1, 1869: Brittain v. 
Dickson, 104-550, and cases there cited; Brandon vy. Phelps, 77-44. 


180. Cases pending at adoption of constitution of 1868. All cases for the 
sale of real estate for assets heretofore in the county courts, in which final orders 
for collection and application or distribution of purchase money and making 
titles were not made before the adoption of the present constitution, may, at the 
instance of any person interested, be transferred, as other cases, to the superior 
court of the county where such proceeding was pending, and such court shall 
have full authority to make all necessary orders to complete the same. 

Rey., s. 171; Code, s. 1542; 1871-2, ec. 161. 


181. Administrations prior to 1869. This chapter shall apply to the estates 
of such deceased persons only whereof original administration has been granted 
subsequent to the first day of July, one thousand eight hundred and sixty-nine, 
and all estates whereon administration was granted prior to the said first day of 
July, one thousand eight hundred and sixty-nine, shall be dealt with, adminis- 
tered and settled according to the law as it existed just prior to said date, and it 
is hereby declared that such is the true intent and meaning of this chapter: 
Provided, that nothing herein shall be construed to prevent the application of 
this chapter so far as it relates only to the courts having jurisdiction of any 
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action or proceeding for the settlement of an administration or to the practice 
and procedure therein. If any person shall have bona fide administered any 
estate or any part of the estate of any deceased person whereof original admin- 
istration was granted prior to the first day of July, under the said act of one 
thousand eight hundred and sixty-eight and one thousand eight hundred and 
sixty-nine, he shall not be deemed guilty of a devastavit. 

Rey., ss. 168, 172; Code, ss. 1488, 1434; 1869-70, c. 58, ss. 1, 2. 

Cited merely in Brittain y. Dickson, 104-550; Wilson v. Pearson, 102-310; Glover v. Flowers, 
101-141; Smith v. Brown, 99-386; Gaither v. Sain, 91-307; Little v. Duncan, 89-418. Debts 
of estate administered since July 1, 1869, must be paid pro rata in their class: Moore vy. 
Byers, 65-240. The powers of probate court both as to jurisdiction and procedure extend to 
estates administered both prior and subsequent to July 1, 1869: Taylor v. Biddle, 71-1. Ad- 
ministrator d. b. n. appointed after July 1, 1869, where original administration began prior 
thereto, must comply with law existing prior to such date: Brandon v. Phelps, 77-44; Brittain 


v. Dickson, 104-550. Where petition to sell land for assets prior and subsequent to July 1, 
1869. See sections 74 and 135 et seq. 
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CHAPTER 2 


ADOPTION OF MINORS 


182. Petition for adoption; contents. 

183. Parties to proceeding. 

184. Order and letters of adoption. 

185. Effect of order; child’s right of succession. 
186. Change of child’s name. 

187. Bond to secure orphan’s property. 

188. Record of order; revocation. 

189. Abandonment by parent; custody forfeited. 
190. Restoration of parent’s rights. 

191. Procuring possession of child unlawfully. 


182. Petition for adoption; contents. Any person desiring to adopt any minor 
child may file a petition in the superior court of the county wherein such child 
resides, setting forth the name and age of such child and the name of its parents, 
whether the parents or either of them are living, and if there is no living parent, 
the name of the guardian, if any, and if there is no guardian, the name of the 
person having charge of the child or with whom such child resides, the amount 
and nature of the child’s estate, if any, and especially if the adoption is for the 
minority or for the life of the child. 

Rey., s. 174; Code, s. 1; 1872-3, ec. 155. 


183. Parties to proceeding. The parent or guardian, or the person having 
charge of such child, or with whom it may reside, must be a party of record in 
this proceeding. 

Rey., s. 175; Code, s. 6; 1872-3, c. 155, s. 6. 


184. Order and letters of adoption. Upon the filing of such petition, and with 
the consent of the parent or parents, if living, or of the guardian, if any, or of 
the person with whom such child resides, or who may have charge of such child, 
the court may, if the petitioner is a proper and suitable person, sanction and 
allow such adoption by an order granting letters of adoption. 

Rey., s. 176; Code, s. 2. 


185. Effect of order; child’s right of succession. Such order, when made, shall 
have the effect forthwith to establish the relation of parent and child between 
the petitioner and the child during the minority or for the life of such child, 
according to the prayer of the petition, with all the duties, powers and rights 
belonging to the relationship of parent and child, and in case the adoption be for 
the life of the child, and the petitioner die intestate, such order shall have the fur- 
ther effect to enable such child to inherit the real estate and entitle it to the per- 
sonal estate of the petitioner in the same manner and to the same extent such 
child would have been entitled to if such child had been the actual child of the 
person adopting it. The child shall not inherit and be entitled to the personal 
estate, if the petitioner specially sets forth in his petition such to be his desire and 
intention. 

Rev., s. 177; Code, s. 3; 1872-3, c. 155, s. 3; 1885, ec. 390. 

Child inherits, how: King vy. Davis, 91-142. Question of whether parental relation relates 
back to birth of child: Ibid. As between natural and adopted parent, the former inherits 


from child: Edwards v. Yearby, 168-663. 
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186. Change of child’s name. For proper cause shown in the petition the court 
may decree that the name of the child shall be changed to that of the petitioner. 
Rey., 8s. 177; 1885, ec. 390. 


187. Bond to secure orphan’s property. If the child is an orphan and without 
guardian, and possesses any estate, the court shall require from the petitioner such 
bond as is required by law to be given by guardians. 

Rey., s. 178; Code, s. 4. 


188. Record of order; revocation. The order granting letters of adoption shall 
be recorded in the office of the clerk of the superior court of the county in which 
it is made, and may be revoked at any time by the court for good cause shown. 

Rey., s. 179; Code, s. 5; 1872-8, c. 155, s. 5. 


189. Abandonment by parent; custody forfeited. In all cases where the parent 
or parents of any child has willfully abandoned the care, custody, nurture and 
maintenance of the child to kindred, relatives or other persons, such parent or 
parents shall be deemed to have forfeited all rights and privileges with respect to 
the care, custody and services of such child. 

Rey., s: 180; 1885, ¢ 120, s. 1; 1909, ¢. 917. 


When no abandonment proven, court must still find facts entitling one to child’s restora- 
tion: Newsome v. Bunch, 142-19; 144-15. Section cited in Howell v. Solomon, 167-588. 


190. Restoration of parent’s rights. The rights and privileges of such parent 
may be restored by the voluntary surrender of such child by the person in whose 
care and custody such child may be, or by order of any judge of the superior 
court in the district in which such child may be, when it appears to the satisfac- 
tion of such judge that the interest and welfare of such child will not be mate- 
rially prejudiced by such restoration. The person having the eare and custody 
of any such child shall have at least ten days notice of the time and place of the 
hearing of the application for such order of restoration, and shall be permitted to 
resist the same. 

Rey. s. 181; 1885, ¢. 120, ss. 2, 3: 

For contests over custody of children, see section 2241. For effect of divorce on children, 
see section 1664. For right of parent to determine custody of children by deed or will, see 
section 2151. For small allowance paid to indigent children by clerk, in certain cases, see 
section 962. Facts to be passed upon in determining if child shall be restored: Newsome v. 
Bunch, 142-19, 144-15. Where father of good character had left child with grandparents, but 
subsequently desired it, held entitled: In re Fain, 172-790; Newsome vy. Bunch, 144-15; 
Latham y. Ellis, 116-30. Father entitled to custody, except when parted with it by deed or 
is unfitted to care for child: Ibid.; Howell v. Solomon, 167-588. Right to custody of illegiti- 
mate child: In re Mary Jones, 153-312. 


191. Procuring possession of child unlawfully. Any parent whose rights and 
privileges have been forfeited as provided by the second preceding section, who 
shall procure the possession and custody of such child, with respect to whom his 
rights and privileges are forfeited, otherwise than as by law provided, shall be 
guilty of a crime and shall be punished as for abduction. 

Rey., s. 33873; 1885, c. 120, s. 4. 
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CHAPTER 3 


ALIENS 


192. Rights as to real property. 
193. Contracts validated. © 


192. Rights as to real property. It is lawful for aliens to take both by pur- 
chase and descent, or other operation of law, any lands, tenements or heredita- 
ments, and to hold and convey the same as fully as citizens of this state can or 
may do, any law or usage to the contrary notwithstanding. 

Rey., s. 182; Code, s. 7; 1870-1, c. 255. 


As to alien holding land which he acquires by grant, see section 738. Who is an alien; and 
right of alien enemy to sue: Krachanake v. Mfg. Co., 175-435. 


193. Contracts validated. All contracts to purchase or sell real estate by or 
with aliens, heretofore made, shall be deemed and taken as valid to all intents 
and purposes. 


Rev., s. 183; Code, s. 8; 1870-1, c. 255, s. 2. 
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CHAPTER 4 


ATTORNEYS AT LAW 


ArT. 1. LICENSING AND QUALIFICATIONS OF ATTORNEYS. 


194. Examination; scope; issuance of license. 

195. Dates and method of holding examinations. 

196. Conditions precedent to examination. 

197. Oaths taken in open court. 

198. Persons disqualified. 

199. Officers of inferior courts disqualified in certain cases. 


ART. 2. RELATION TO CLIENT. 


200. Authority filed or produced if requested. 
201. Failure to file complaint, attorney liable for costs. 
202. Fraudulent practice, attorney liable in double damages. 


ArT. 8. ARGUMENTS. 
203. Court’s control of argument. 


Art. 4. DISBARMENT. 
204. Only for causes set out. 
205. Conviction or confession of crime. 
206. Failure to account for property or money collected. 
207. Fraud or soliciting business; discretion of court. 
ArT. 5. PROCEEDING FOR DISBARMENT. 


208. Instituted by state bar association. 

209. Accusation delivered to solicitor. _ 

210. Solicitor to draw accusation and move; citation, service and return. 
211. Order on accused to show cause. 

212. Answer of accused. 

213. Trial and judgment; surrender of license. 

214. Proceedings in state’s name by solicitor; costs. 

215. Appeal from judgment. 


Art. 1. Licenses anp QuALIFICATIONS oF ATTORNEYS 


194. Examination; scope; issuance of license. No person shall practice law 
without first obtaining license so to do from the supreme court. All examina- 
tions shall be in writing, and based upon such course of study, and conducted 
under such rules, as the court may prescribe. All applicants who satisfy the 
court of their competent knowledge of the law and upright character shall receive 
license to practice in all the courts of this state. 

Rey., s. 207; Code, s. 17; R. C., c. 9, s. 1; 1818, c. 968, s. 3; 1907, c. 70. 

Nonresident cannot practice habitually: Manning v. R. R., 122-824. Question as to whether 
an unnaturalized foreigner can be licensed reviewed at length in Ex parte Thompson, 10-355. 
‘“Practice’’ defined: State v. Bryan, 98-644. Legislature can establish the qualification to 
be required of one to become a practicing attorney: In re Applicants for License, 143-1— 
for the power to so establish qualifications is not inherent in the supreme court, though the 
court has power to say whether such qualifications are met: Ibid. 


195. Dates and method of holding examinations. The examinations for license 
to practice law may be held in the city of Raleigh on Monday, one week prior to 
the spring and fall terms of the supreme court, by the chief justice and two 
associate justices to be designated by the court, and upon their certification 
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license shall be issued, signed by all the members of the court. The chief justice 
and each associate justice holding said examinations shall receive the sum of one 
hundred dollars and actual expenses for each examination, to be paid out of 
the fees of applicants for license, and not otherwise. 

ARS LPh,, es teiths 


196. Conditions precedent to examination. Before being allowed to stand an 
examination each applicant must comply with the following conditions: 

1. He must be at the time twenty-one years of age, or will arrive at that age 
before the time for the next examination. 

2. He must file with the clerk of the court a certificate of good moral character 
signed by two attorneys who practice in that court. An applicant from another 
state may have such certificate signed by any state officer of the state from which 
he comes. 

This certificate, prior to the amendment in chapter 70 of the Laws of 1907, all that was 


required as to character: In re Applicants for License, 143-1. Affidavits as to character 
privileged: Baggett v. Grady, 154-342. 


3. He must deposit with the clerk twenty-one dollars and fifty cents. Of this 
sum one dollar and fifty cents shall be retained by the clerk. If the applicant 
obtains license the remaining twenty dollars shall be paid by the clerk to the 
librarian for use of the supreme court library. If the applicant fails on examina- 
tion the twenty dollars shall be repaid him. 

Rey, s. 208) Code; ss18' Rs ©. co Oise 211, ca tO. ss 8 


197. Oaths taken in open court. Attorneys before they shall be admitted to 
practice law shall, in open court before a justice of the supreme or judge of the 
superior court, take the oath prescribed for attorneys, and also the oaths of 
allegiance to the state, and to support the constitution of the United States, 
prescribed for all public officers, and the same shall be entered on the records 
of the court; and, upon such qualification had, and oath taken, may act as 
attorneys during their good behavior. 

Revs: 209 Cod epson ComCaO meu im di(simeCamlal Omens 


Relation of attorneys to the court interestingly discussed in Robins, ex parte, 63-309. See 
Ex parte Thompson, 10-355. 


198. Persons disqualified. No clerk of the superior or supreme court, nor 
deputy or assistant clerk of said courts, nor sheriff, nor any justice of the peace, 
nor county commissioner shall practice law. Persons violating this provision 
shall be guilty of a misdemeanor and fined not less than two hundred dollars. 
This section shall not apply to Confederate soldiers. 


Rev., ss. 210, 3641; Code, ss. 27, 28, 110; 1870-1, c. 90; 1883, c. 406; 1871-2, c. 120; 1880, 
ce. 43; C. C. P., s. 424; 1919, c. 205. 


Notre. Practicing attorney not eligible to office of sheriff, see Sheriff, s. 2936. 


Practicing law is habitually or customarily holding one’s self out to the public as a lawyer 
or the demanding of compensation for services as such: State v. Bryan, 98-644. Evidence as 
to violation of statute: Ibid. 


199. Officers of inferior courts disqualified in certain cases. No judge or prose- 
cuting attorney of any recorder’s, municipal, or county court shall appear in 
any other court on behalf of the defendant in a criminal action, where such 
criminal action has been tried in the court of such officer. Any person violating 
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the provisions of this section shall be guilty of a misdemeanor, and upon convic- 
tion shall be fined not exceeding one hundred dollars. This section shall not 
apply to Iredell County. 
DO e. Cae leke 
Art. 2. RELATION TO CLIENT 


200. Authority filed or produced if requested. Every attorney who claims to 
enter an appearance for any person shall, upon being required so to do, produce 
and file in the clerk’s office of the court in which he claims to enter an appearance, 
a power or authority to that effect signed by the persons or some one of them 
for whom he is about to enter an appearance, or by some person duly authorized 
in that behalf, otherwise he shall not be allowed so to do: Provided, that when 
any attorney claims to enter an appearance by virtue of a letter to him directed 
(whether such letter purport a general or particular employment), and it is 
necessary for him to retain the letter in his own possession, he shall, on the pro- 
duction of said letter setting forth such employment, be allowed to enter his 
appearance, and the clerk shall make a note to that effect upon the docket. 

Rey., s. 218; Code, s. 29; R. C., c. 31, s. 57 (16). 


ATTORNEY’S AUTHORITY TO APPEAR. As to whether appearance special or gen- 
eral, see section 401. An appearance by attorney without authority is regular upon its face 
and binds clients in some cases: Hngland v. Garner, 90-197; Allen v. Allen, 44-60; Williams 
v. Johnson, 112-424; see Harrill v. Rwy., 144-542. Attorney once appearing, continues until 
judgment satisfied, unless relieved by court: Ladd v. Teague, 126-544; Branch y. Walker, 
92-87; Newbern v. Jones, 63-606; Walton v. Sugg, 61-98. Client not allowed to dispute 
attorneyship two or three years after judgment, after acquiescing in and getting benefit of 
services: Ladd v. Teague, 126-544. Letter conferring authority upon attorney, requirements 
of: Day v. Adams, 68-254; Arrington v. Arrington, 102-491. Whether a person is attorney 
for another is a question of fact: Alspaugh v. Jones, 64-29. Authority is presumed to con- 
tinue until revoked, or until the case is ended: Newkirk v. Stevens, 152-498; Bank v. Peregoy, 
147-293. Parties about to acquire rights under judgment need not inquire as to authority of 
attorney in case: Williams v. Johnson, 112-424. Where attorney of record opposes motion of 
his client’s attorney under seal, see Newbern v. Jones, 63-606. Motion by defendant’s attorney 
claiming authority to strike out name of a plaintiff, plaintiff’s attorney objecting, clash as to 
authority, see Petteway v. Hinsdale, 64-450. Case where one attorney employs another, see 
Rogers v. McKenzie, 81-164. Demand for power of attorney must be made before attorney 
has been recognized in order to be in apt time: Reece v. Reece, 66-377. Effect on the judg- 
ment where a lawyer was marked as attorney, when no authority, reviewed in Koonce y. 
Butler, 84-221. Power of attorney given by married woman to dismiss action concerning her 
land need not be registered: Hollingsworth v. Harman, 83-153. Power of attorney may be 
revoked by parol: Brookshire v. Brookshire, 30-74. 


EFFECT OF ATTORNEY’S ACTION IN THE CASE. Client bound by acts and agree- 
ments of counsel in management of his case: Chemical Co. v. Bass, 175-426; Gardiner v. May, 
172-192; Beck v. Bellamy, 93-129; Greenlee v. McDowell, 39-481. Attorney is agent of client 
and an act exceeding authority is binding when ratified: Christian v. Yarboro, 124-72. The 
fact that attorney misunderstood his authority and signed an agreed statement of facts with- 
out any authority is no ground to set aside judgment: Harrill v. R. R., 144-542. Client bound 
where associate attorney receipts the judgment: Rogers v. McKenzie, 81-164. Solvent attor- 
ney appearing without authority, judgment not set aside: University v. Lassiter, 83-38. 
Attorney, without authority, cannot compromise case: Chavis v. Brown, 174-122; Bank v. 
McEwen, 160-414; Moye v. Cogdell, 69-93; Lewis v. Blue, 110-420; but see Locheimer v. Weil, 
113-181. Attorney cannot collect debt except in money without authority: Moye v. Cogdell, 
69-93; Bank v. Grimm, 109-93. Where attorney transferred for value a bond which his client 
had endorsed in blank and delivered to him for collection, transferee protected: Bradford 
vy. Williams, 91-7. See Sherrill v. Clothing Co., 114-436; Hines v. Butler, 38-307; Earp v. 
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Richardson, 81-5, Attorney consenting to judgment: Chemical Co. v. Bass, 175-426; Gardiner 
v. May, 172-192; Hoell v. White, 169-640; Hairston v. Garwood, 123-345. 


Where minors were represented in partition proceedings by attorney without authority: 
England y. Garner, 90-201. Attorney cannot accept service of summons: Warlick v. Reynolds, 
151-606; Starr v. Hall, 87-381. In lunatic’s suit by next friend, question whether power of 
attorney given to defendant by plaintiff to dismiss suit is valid: Smith v. Smith, 106-498. 
Appearance by attorney though unauthorized gives jurisdiction: Hackett v. McMillan, 112- 
513; Williams v. Johnson, 112-424. Associate counsel of city attorney may continue in case 
after resignation of city attorney: Wilmington v. Stolter, 122-395. Attorney cannot extend 
the time on a note and release surety: Hall v. Presnell, 157-290. 


Attorney cannot have debtor arrested without special authority: Moore v. Cohen, 128-345; 
West v. Grocery Co., 138-166. Attorney’s fee fixed by the court in case of next friend and 
guardian ad litem: In re Stone, 176-336; Outland v. Outland, 118-141. The attorney of 
appellant is his agent for perfecting appeal: Truelove v. Norris, 152-755; Hewitt v. Beck, 
152-757. Attorney cannot appear on both sides of adversary proceeding: Marcom y. Wyatt, 
117-129; Arrington v. Arrington, 116-170; Cotton Mills v. Cotton Mills, 116-647; Gooch v. 


Peebles, 105-411. 


201. Failure to file complaint, attorney liable for costs. When a plaintiff is 
compelled to pay the costs of his suit in consequence of a failure on the part of 
his attorney to file his complaint in proper time, he may sue such attorney for 
all the costs by him so paid, and the receipt of the clerk may be given in evidence 
in support of such claim. 

Rey., 8. 214; Code, s, 22; R. C2 c) 9,8) bs L786, ¢ 253,8.'6: 


Attorney cannot sever from client without notice: Gooch v. Peebles, 105-411. Courts can 
order attorneys to pay costs where guilty of gross negligence: Robins, ex parte, 63-309. 


202. Fraudulent practice, attorney liable in double damages. If any attorney 
commits any fraudulent practice, he shall be lable in an action to the party 
injured, and on the verdict passing against him, judgment shall be given for the 
plaintiff to recover double damages. 

Reyv., 8. 215; Code, s. 23; R. C., ¢. 9, s. 63 1748, ¢. 37. 


Attorney cannot appear on both sides: Marcom y. Wyatt, 117-129; Cotton Mills v. Cotton 
Mills, 116-647; Arrington y. Arrington, 116-170; Gooch v. Peebles, 105-432. Fraud presumed 
where attorney gains advantage of client in trading with him: Egerton y. Logan, 81-172. 
Case where lawyer collected client’s money, got drunk and couldn’t tell what went with it, 
but did not use it: Kane v. Haywood, 66-1. 


Art. 3. ARGUMENTS 


203. Court’s control of argument. Im all trials in the superior courts there 
shall be allowed two addresses to the jury for the state or plaintiff and two for 
the defendant, except in capital felonies, when there shall be no limit as to number. 
The judges of the superior court are also authorized to limit the time of argument 
on the trial of all actions, civil and criminal, except in capital felonies, but in 
no instance shall the time be limited to less than one hour on each side in misde- 
meanors, or to less than three hours on each side in other causes. Where any 
greater number of addresses or any extension of time are desired, motion shall 
be made, and it shall be in the discretion of the judge to allow the same or not, 
as the interests of justice may require. In jury trials the whole case as well of 
law as of fact may be argued to the jury. 

Rey., s. 216; 1908, c. 483. 

Power of judge to limit argument: State v. Jones, 117-768. Right to open and close argu- 
ment, see Brown v. R. R., 140-154; In re Peterson, 136-13; Banking Co. v. Walker, 121-115; 
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Austin v. Secrest, 91-214; Cheek v. Watson, 90-302; Brooks v. Brooks, 90-142; Love v. Dicker- 
son, 85-5; McRae v. Lawrence, 75-289; Churchill v. Lee, 77-341; Hudson y. Wetherington, 
79-3; Syme v. Broughton, 85-367; State v. David, 49-354; Stronach v. Bledsoe, 85-473; Supe- 
rior Court Rules 3, 4 and 6, 174-847. 


WHAT MAY BE USED IN ARGUMENT. Use of other cases: Cashwell v. Bottling 
Works, 174-324; Howard vy. Telegraph OCo., 170-495; Harrington v. Wadesboro, 
153-437; Horah v. Knox, 87-483; State v. Smallwood, 78-560; State v. Whit, 
50-224. Pleadings cannot be commented on unless introduced in evidence: Smith 
v. Smith, 106-498. Cases in which question arises as to whether certain matters 
should be allowed to be argued: Holt v. Mfg. Co., 177-170; Davis v. Hill, 75-224; In re 
Burns’ Will, 121-336; Fowler v. Ins. Co., 74-89; Smith v. Nimocks, 94-243; Smith v. Smith, 
106-498; Gwaltney v. Timber Co., 115-579—as to whether comments allowed upon certain 
persons not testifying, State v. Harrison, 145-408; Devries v. Phillips, 63-53; Gragg v. Wagner, 
77-246; Goodman v. Sapp, 102-477; Peebles v. Horton, 64-374; State v. Williams, 65-505; 
State v. Bryan, 89-531; State v. Suggs, 89-527; Guy v. Manuel, 89-83; State v. Rogers, 
94-860; Chambers v. Greenwood, 68-274; Wilson vy. White, 80-280; Greenlee v. Greenlee, 
93-278; Kerchner v. McRae, 80-219; Tobacco Co. v. McElwee, 96-71; Bank v. Bridgers, 114- 
383; State v. Costner, 127-566. Counsel’s abuse of privilege: State v. Rogers, 168-112; State 
yv. Banner, 149-519; State v. Harrison, 145-408; Moseley v. Johnston, 144-257; State v. Bras- 
well, 82-693; State v. Williams, 65-505; Jenkins v. Ore Co., 65-563; Greenlee v. Greenlee, 
93-278; Goodman vy. Sapp, 102-477; Holly v. Holly, 94-96; Horah v. Knox, 87-486; State v. 
Noland, 85-576; State v. Smith, 75-306; State v. Underwood, 77-502; Cannon y. Morris, 
81-139; Denning v. Gainey, 95-528; Houser v. Beam, 111-501; Cawfield v. R. R., 111-597; 
Byrd vy. Hudson, 113-203; Pearson v. Crawford, 116-756; State v. Tuten, 131-701; Hopkins v. 
Hopkins, 132-25; State v. Tyson, 133-692; Perry v. R. R., 128-471. Judge must stop counsel 
whenever he abuses privilege: State v. Williams, 65-505. The refusal to interfere with com- 
ment of counsel is in judge’s discretion and not reviewable, unless discretion abused: State v. 
QGarawan, 142-575; Smith v. R. R., 142-21; State v. Exum, 138-599; discussed in other cases 
hereunder. Judge’s discretion must not be exercised to deprive litigant of counsel’s argu- 
ment: Puett v. R. R., 141-332; Irvin v. R. R., 164-5. When objection is made judge should 
note language at the time with the exception, to avoid any question thereafter: Moseley v. 
Johnson, 144-257. 


Art. 4. DisBaRMENT 


204. Only for causes set out. No duly licensed attorney at law shall be dis- 
barred or deprived of his license and right to practice law, either permanently 
or temporarily, unless for a cause set forth in this chapter and unless he be 
disbarred according to the provisions thereof. 

Rev., s. 211; Code, s. 26; 1870-1, c. 216, s. 4. 


Statute constitutional: Ex parte Schenck, 65-353. Fine and imprisonment is not the appro- 
priate remedy against an attorney in cases stated in statute, but disbarment: Kane v. Hay- 
wood, 66-1. Question of disbarment fully reviewed: Ibid.; see, also, reference to the subject 
in In re Applicants for License, 143-1. 


205. Conviction or confession of crime. No attorney at law shall be disbarred 
for crime unless after conviction or confession in open court of a felony or of a 
criminal offense showing him to be unfit to be trusted in the duties of his profes- 
sion. After conviction of felony he must be disbarred by the court. 

Rey., 8. 211; Code, s: 26; 1870-1; c. 216, s. 4; 1907, c. 941,'s:.1. 

Does not apply to conviction in another state: In re Ebbs, 150-44. Conviction of selling 
liquor: State v. Johnson, 171-799; McLean y. Johnson, 174-345. 

206. Failure to account for property or money collected. When final judg- 
ment is rendered against an attorney at law for property received or money 
collected by him as an attorney and retained by him without any bona fide claim 
thereto or to any part thereof, he must be disbarred by the court. The clerk of 
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the court shall retain such cause on the trial docket until the next term of such 
court beginning not less than ninety days after the rendition of such final judg- 
ment. If such judgment is not then satisfied, the judge presiding shall make 
an order, which shall be entered on the records of the court, for such attorney 
to show cause, at a time and place to be named in such order, and upon the return 
thereof may make an order debarring such attorney at law from practicing law 
in any of the courts, and he shall thereby be debarred from so practicing. When 
any such judgment is rendered in the court of a justice of the peace, and it is 
thereupon sought to debar an attorney at law under this section, the cause shall 
be docketed on the civil issue docket of the superior court, and written notice 
served on such attorney ninety days before action by the court. 

Rey., s. 212; Code, ss. 24, 25; 1881, c. 129; 1907, c. 941, s. 1. 

See famous case under former statute where attorney collected money for client, got drunk, 
but swore he never used it: Kane v. Haywood, 66-1. Demand before suit brought must be 
made on attorney for money collected, unless attorney was unauthorized: Bryant v. Peebles, 
92-176. Attorney collecting money for heirs cannot defend on ground that it belongs to admin- 
istrator: Means v. Hogan, 37-525. 


207. Fraud or soliciting business; discretion of court. An attorney at law may 
be disbarred or suspended at the discretion of the court upon its being found by 
a jury that he has been guilty of any conduct in the practice of his profession 
involving willful deceit or fraud; or, that he has by himself or another solicited 
professional business. 

1907, c. 941, s. 2. 


Art. 5. Procrrpines ror DisBARMENT 


208. Instituted by state bar association. Proceedings for the disbarment or 
suspension of any attorney under this article shall be instituted and prosecuted 
only by the committee on grievances of the North Carolina state bar association. 

LOOT CRO41G So; 

Disbarment proceedings are civil in their nature: In re Ebbs, 150-44. For a proceeding 
under the statute, see McLean vy. Johnson, 174-345. 


209. Accusation delivered to solicitor. The accusation as formulated by the 
committee on grievances of said state bar association shall be signed by the chair- 
man of said committee and attested by the secretary of said association, accom- 
panied by the written affidavit of any person or persons who make charges 
against such attorney, if any, duly verified and setting forth the facts upon 
which the same may be based, and shall be delivered by the secretary of said 
association or by the chairman of said committee to the solicitor of the judicial 
district in which such attorney resides. 

1907, c. 941, s. 4. 


210. Solicitor to draw accusation and move; citation, service and return. Upon 
the receipt from the chairman of the committee on grievances of the bar associa- 
tion of the accusation signed, attested and verified as above provided, the solicitor 
shall draw up such accusation, citing the accused to appear before the superior 
court of the county in which he resides, or in some adjoining county thereto, on a 
day named therein, and moving the court for the disbarment or suspension of 
such attorney, and have the same served by the sheriff of said county by deliver- 
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ing a copy thereof to the accused, and the original thereof, with the return of 
the sheriff, shall be delivered to the judge holding the courts of the district. 
1907, c. 941, s. 4. 


211. Order on accused to show cause. The judge of the superior court must, 
if of opinion that the accusation would, if true, warrant the disbarment or sus- 
pension of the accused attorney, make an order requiring the accused to appear 
and answer the same at a specified day during the next term of the court in 
which the proceeding is instituted, or at any other time when the court can hear 
and determine the same, a copy of which, together with a copy of the accusation, 
must be duly served upon the accused. If such order is made as much as ten 
days before any term of the court, the accusation must be made returnable and 
be heard during such term, unless continued for good cause by the court upon 
such terms as it may impose; and if such proceeding is begun less than ten days 
before a term of the court, it shall stand for hearing at the succeeding term 
unless the court shall order otherwise. 

1907, c. 941, s. 5. 


212. Answer of accused. The accused attorney may answer such accusation 
either by objecting in writing to its sufficiency or by denying the truth of the 
facts alleged, or setting forth the facts of his defense, which said answer as to 
facts by denial or otherwise must be in writing, signed by the accused and duly 
verified by him; and thereupon the accusation, objections and answer are hereby 
made a part of the records of the court as in other civil actions therein pending. 

1907, c. 941, s. 6. 


213. Trial and judgment; surrender of license. If the accused pleads guilty 
or fails or refuses to answer the accusations, the court must proceed to judg- 
ment of disbarment or suspension; and if he answers the accusation, the court 
must at such time as it may appoint proceed to try the same; the jury or judge 
finding the facts must make a special finding of the facts upon issues of fact 
submitted to them, and the court must, upon such facts found, thereupon ren- 
der judgment of acquittal or of disbarment or of suspension, as such facts may 
warrant. The accused attorney may at any time stop or prevent the prose- 
cution of the proceeding by a surrender of his license as an attorney at law, and 
record of such surrender shall be made in the supreme court of the state: 

1907, c. 941, s. 7. 


214. Proceedings in state’s name by solicitor; costs. The proceedings must 
be conducted in the name of the state, and in all cases the solicitor of the dis- 
trict shall appear and prosecute the accusation and be responsible for the faith- 
ful discharge of the duties required of him under this article, and he may be 
assisted by other counsel. The court may, upon the motion of the solicitor, and 
upon good cause shown at the time, require the North Carolina state bar associa- 
tion to give security for the costs of such proceedings, to be approved by the 
court within ten days after notice thereof, and the hearing of the cause shall be 
postponed for that time unless security be given. 

1907, c. 941, s. 8. 


215. Appeal from judgment. Hither party may appeal to the supreme court 
of North Carolina from an adverse judgment rendered by said superior court in 
the manner now prescribed by law for appeals in civil actions. 
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Art. 1. COREATION 


216. How incorporated. Three or more persons may be incorporated for the 
purpose of establishing and operating commercial banks of deposit and dis- 
count, or savings banks of loan and deposit, or banks with both classes of busi- 
ness, or banks with a trust, fiduciary and surety business, by setting forth in 
a certificate of incorporation— 

1. The name of the corporation; no name can be assumed already in use 
by another corporation organized under the laws of this state or of congress, 
or so similar as to lead to uncertainty or confusion. 

2. The location of its principal office in the state. No branch office or busi- 
ness may be established and maintained without the approval first obtained of 
the corporation commission. 

Absence of express power to establish branch bank: Banking Co. v. Tate, 122-313. State 


only can complain: Ibid. Where authority given by legislature to establish branches, rela- 
tion of home bank to branch is as parent to child: Worth v. Bank, 122-397. 


3. The nature of its business, whether that of commercial bank, or savings 
bank, or both, or of a bank with a trust, fiduciary and surety business. 

4, The amount of the authorized capital stock, the number of shares into 
which it is divided, and the par value of each share, which must be either twenty- 
five, fifty, or one hundred dollars; the amount of capital stock with which it will 
commence business, which must be at least $5,000 in cities and towns of 1,500 
population or less, $10,000 in cities and towns of 1,500 and not over 5,000 popula- 
tion, and $25,000 in all other places, the population to be ascertained by the last 
preceding national census; and if there is more than one class of stock, a descrip- 
tion of the different classes with the terms on which they are created. 

5. The names and postoffice addresses of the stock subscribers and the number 
of shares subscribed for by each; the aggregate of the subscriptions must be 
the amount of the capital with which the corporation will commence business. 

6. The period, if any, for the duration of the corporation. 


Bee Sacos LOU L Cm lOl aL OUan CEO mSSan leo LOU (a CrO2Om Sale LOL (a Compl OO Sunlocn 1O LO, 
c, 59; 1919, ¢. 174. 


217. Requirements as to certificate of incorporation. The certificate of incor- 
poration shall be signed by a majority of the original stock subscribers, and 
must be proved or acknowledged before an officer duly authorized under the 
laws of this state to take the proof or acknowledgment of deeds. The certificate, 
when so proved, shall then be filed in the office of the secretary of state, who 
shall, if it is in accordance with law, cause it to be recorded in his office in 
a book to be kept for that purpose and known as the Corporation Book. Upon 
the payment of the organization tax and fees, the secretary of state shall certify 
under his official seal two copies of the certificate of incorporation and probates, 
one of which shall be forthwith recorded in the office of the clerk of the superior 
court of the county where the principal office of said corporation in this state is, 
or is to be, located, in a book to be known as the Record of Incorporations, and 
the other shall be filed in the office of the corporation commission, The said per- 
sons shall thereupon become a body politic and corporate under the name stated 
in the certificate. The certificate of incorporation, or a copy thereof duly filed by 
the secretary of state or by the clerk of the superior court of the county in which 
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it is recorded, or by the clerk of the corporation commission, under their respec- 
tive seals, is evidence in all courts and places, and in all judicial proceedings is 
prima facie evidence, of the complete incorporation and organization of the 
corporation purporting thereby to have been established. 

Rev., s. 223; 1901, c. 2, s. 9; 1903, c. 275, s. 3; 1903, c. 343. 


218. Payment of capital stock. No bank shall be authorized to commence busi- 
ness with less than a paid-in capital stock of $5,000 and until at least fifty per 
cent of the capital has been paid in in cash. The remainder of the capital stock 
shall be paid in monthly installments of at least ten per cent in cash of the whole 
of the capital, payable at the end of each succeeding month from the time it is 
authorized by the corporation commission to commence business, and the pay- 
ment of each installment shall be certified to the corporation commission, under 
oath, by the cashier or president of the bank. 

IRC Sh PEER AOR, Cy Paciaay Sb TOs AMO (Oe SM ibs otShs ah 


219. When and how authorized to begin business. Before a corporation may 
begin the banking, or banking and trust, fiduciary or surety business there must 
be filed with the corporation commission a statement under oath, by the cashier 
or president, containing the names of all of the directors and officers, with the 
date of the election or appointment, term of office, residence and postoffice address 
of each, the amount of capital stock of which each is the owner in good faith, 
and the amount of money paid in on account of the capital stock. Nothing shall 
be received in payment of capital stock but money. If from this statement, or 
upon examination, if an examination appears necessary, it appears to the corpora- 
tion commission that the corporation is lawfully entitled to commence the busi- 
ness of banking, the commission shall, within thirty days after the filing of the 
certificate required by law, give to the corporation a certificate signed by the 
chairman and attested by the secretary of the commission, that such corporation 
has complied with all the provisions required to be complied with before com- 
mencing the business of banking and is authorized to commence such business. 
The corporation commission may withhold from any such corporation its certifi- 
cate authorizing the commencement of business whenever it has reason to believe 
that the stockholders have formed the same for any other purpose than the 
legitimate objects contemplated by this chapter. 

Rey., 8s. 225, 226, 227; 1903, c. 275, ss. 5, 6, 7, 10; 1907, c. 829, ss. 2, 3, 4. 


Failure to commence business in two years can be taken advantage of only by state: Boyd 
v. Redd, 120-335, 


Art. 2. Powrrs anp RESTRICTIONS 


220. Powers. In addition to the powers conferred by law upon private cor- 
porations, a banking corporation and banking and trust company doing a fidu- 
ciary and surety business has power— 

1. To exercise by its board of directors or duly authorized officers or agents, 
subject to law, all powers necessary to carry on the business of banking, by dis- 
counting and negotiating promissory notes, drafts, bills of exchange and other 
evidences of debt, receiving deposits, buying and selling exchange, coin and 
bullion, and by loaning money on personal security or real or personal property. 
At the time of making loans or discounts it may take in advance such interest 
as is agreed upon, not exceeding the legal rate. 
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2. To purchase, hold and convey such real estate as is— 

(1) Necessary for the convenient transaction of its business, including with 
its banking offices other apartments to rent as a source of income, which invest- 
ment shall not exceed fifty per cent of its paid-in capital stock and permanent 
surplus. This provision shall not apply to any such investment made before the 
ninth day of March, one thousand nine hundred and three. 

(2) Mortgaged to it in good faith by way of security for loans made or money 
due to it. 

(3) Conveyed to it in satisfaction of debts previously contracted in the course 
of its dealing. 

(4) Acquired by it under execution sale or judgment of any court in its favor. 

All powers and privileges heretofore granted to any person, firm or corpora- 
tion doing a banking business in connection with a fiduciary and surety business, 
or the right to deal to any extent in real estate inconsistent with this chapter, 
are hereby repealed. 

eV. S.2228 > el 9035. Caso, SS..8, 9; 1907, Cas29, ss. o. 12° 1919) © bo: 


221. State banks and trust companies may become members of Federal Reserve 
system. The words, ‘‘Federal Reserve Act,’’ as herein used shall be held to mean 
and to include the act of Congress of the United States, approved December 
twenty-third, nineteen hundred and thirteen, as heretofore and hereafter 
amended. The words, ‘‘Federal Reserve Board,’’ shall be held to mean the 
Federal Reserve Board created and described in the Federal Reserve Act. The 
words, ‘‘ Federal Reserve Bank,’’ shall be held to mean the Federal reserve banks 
created and organized under authority of the Federal Reserve Act. The words, 
‘‘Member bank,’’ shall be held to mean any national bank, State bank or bank 
and trust company which has become or which becomes a member of one of the 
Federal Reserve banks created by the Federal Reserve Act. 

2. Any bank or trust company incorporated under the laws of this state shall 
have the power to subscribe to the capital stock and become a member of a Fed- 
eral Reserve bank. 

3. Any bank or trust company incorporated under the laws of this state which 
is or which becomes a member of a Federal Reserve bank is by this act vested 
with all powers conferred upon member banks of the Federal Reserve banks by 
the terms of the Federal Reserve Act as fully and completely as if such powers 
were specifically enumerated and described herein, and all such powers shall be 
exercised subject to all restrictions and limitations imposed by the Federal Re- 
serve Act or by regulations of the Federal Reserve Board made pursuant thereto. 
The right, however, is expressly reserved to revoke or to amend the powers herein 
conferred. 

4. A compliance on the part of any such bank or trust company with the reserve 
requirements of the Federal Reserve Act shall be held to be a full compliance 
with those provisions of the laws of this state which require banks or trust com- 
panies to maintain cash balances in their vaults or with other banks, and no such 
bank or trust company shall be required to carry or maintain reserve other than 
such as is required under the terms of the Federal Reserve Act. 

5. Any such bank or trust. company shall continue to be subject to the super- 
vision and examinations required by the laws of this state, except that the 
Federal Reserve Board shall have the right, if it deems necessary, to make exam- 
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inations; and the authorities of this state having supervision over such bank or 
trust company may disclose to the Federal Reserve Board, or to examiners duly 
appointed by it, all information in reference to the affairs of any bank or trust 
company which has become, or desires to become, a member of a Federal Reserve 


bank. 
1919, c. 252, ss. 1, 2, 3, 4, 5. 


222. Acceptances. Banking corporations and banking and trust companies 
doing a fiduciary business shall have power to accept drafts or bills of exchange 
drawn upon them, and to indorse drafts or bills of exchange drawn upon another, 
having not more than six months sight to run, exclusive of days of grace, which 
grow out of transactions involving the importation or exportation of goods, or 
which grow out of transactions involving the domestic shipment of goods. No such 
banking corporation or banking and trust company doing a fiduciary business 
shall accept or indorse, whether in a foreign or domestic transaction, for any one 
person, company, firm, or corporation to an amount equal at any time in the ag- 
eregate to more than ten per centum of its paid-up and unimpaired capital stock 
and surplus, unless the banking corporation or banking and trust company doing 
a fiduciary business is secured either by attached documents or by some other 
actual security growing out of the same transaction as the acceptance; and no 
such banking corporation or banking and trust company doing a fiduciary busi- 
ness shall accept or indorse such bills or drafts to an amount equal at any one 
time in the aggregate to more than one-half of its paid-up and unimpaired capital 
stock and surplus. The corporation commission, however, under such general 
regulations as it may prescribe, which shall apply to all banking corporations or 
banking and trust companies doing a fiduciary business alike regardless of the 
amount of capital stock and surplus, may authorize any banking corporation or 
banking and trust company doing a fiduciary business to accept or indorse such 
bills or drafts to an amount not exceeding at any time in the aggregate one hun- 
dred per centum of its paid-up and unimpaired capital stock and surplus: Pro- 
vided, that the aggregate of acceptances growing out of domestic transactions 
shall in no event exceed fifty per centum of such capital stock and surplus. 

TOLO SCG 

Taking ‘‘acceptances’’ by bank before the enactment of this section not ultra vires: Sher- 
rill v. Trust Co., 176-591. 


223. Restriction as to investment in real estate. A bank and trust company 
doing a general banking and trust, fiduciary and surety business, and dealing 
in real estate, shall not invest more than twenty-five per cent of the capital stock 
and permanent surplus in real estate, except that acquired to protect its loans, 
debts contracted in the course of its dealings or by sale under execution or judg- 
ment of any court in its favor. 

1907, c. 829, s. 6. 


224. When bank may purchase its stock. No bank may be the holder as pledgee 
or as purchaser of any portion of its capital stock, unless such purchase is neces- 
sary to prevent loss upon a debt previously contracted in good faith. 

Revs 82.2293) 9035.Ca2 1, SL 


Discussion of question of lien granted by former statute to bank on stock of ‘stockholder 
indebted to bank: Boyd vy. Redd, 120-335. Stock pledged under charter allowing a bank to 
accept pledge of its own stock must be released by payment of the debt before it can share 
in the assets of a bank winding up business: Bank v. Riggins, 124-534. 


70 


225 BANKS—Arrt. 2 Ch. 5 


225. Banks may invest in federal farm bonds. Any savings bank, banking 
institution, trust company, or insurance company, organized under the laws of 
this state, or any person acting as executor, administrator, guardian, or trustee, 
may invest in federal farm bonds issued by any federal land bank or joint-stock 
land bank, organized pursuant to ‘‘The Farm Loan Act’’ of Congress, approved 
July seventeenth, one thousand nine hundred and sixteen. 

1919, ce. 83. 


226. Reserve fund. Every bank or banking and trust company doing business 
and engaging in banking, trust, fiduciary, or surety business, and dealing in real 
estate, shall at all times have on hand as reserve in available funds an amount 
equal to at least fifteen per cent of the aggregate amount of its demand deposits 
and five per cent of time deposits. But no reserve shall be required on deposits 
secured by United States bonds or North Carolina state bonds. 

Demand deposits, within the meaning of this act, shall comprise all deposits 
payable within thirty days, and time deposits shall comprise all deposits payable 
after thirty days, all savings accounts and certificates of deposit which are sub- 
ject to not less than thirty days notice before payment, and all postal savings 
deposits. 

The available funds consist of cash on hand and balances due from other solvent 
banks. Cash includes lawful money of the United States, and exchange of any 
clearing house association. A bank shall not make any new loans or discounts, 
otherwise than by discounting or purchasing bills of exchange payable at sight, 
and shall not make any dividends of its profits when the available funds are below 
the reserve herein required. 

Any bank that is now or may hereafter become a member of a federal reserve 
bank shall maintain the same reserves with respect to deposits as shall be required 
of other members of such federal reserve bank. 

Rey., §: 232; 1903, c, 275, s. 29: 1919, c. 58. 


227. Restriction on loans. The total habilities to any bank or banking institu- 
tion or banking or trust company doing a fiduciary and surety business and deal- 
ing in real estate, of any person, corporation or firm, for money borrowed, includ- 
ing in the liabilities of a firm the liabilities of the several members thereof, shall at 
no time exceed one-tenth part of the amount of paid-in capital stock and surplus 
of such institution. But the discount of bills of exchange drawn in good faith 
against actually existing values and the discount of commercial or business paper 
actually owned by the person negotiating it shall not be considered as money 
borrowed. This section does not apply to banks with a paid-up capital of one 
hundred thousand dollars or less. 

Rey., S. 283; 1897, c. 298, s. 3; 1897, c. 482; 1907, c. 829, s. 8; 1919, c. 47. 


228. Deposits of minors. When a deposit is made by or in the name of a person 
who is a minor of the age of fifteen years and upwards, in any state or national 
bank in this state, it shall be held for the exclusive right and benefit of the minor, 
free from the control of all persons; and it shall be paid, together with any 
interest thereon, to the person in whose name the deposit was made, and the 
receipt or check of such minor to the said state or national bank is a valid and 
sufficient discharge for such deposit or any part thereof. 

1907, c. 750, s. 1. 

For deposits by married women, see section 2508. 
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229. Deposits in trust for minors. When a deposit not in excess of fifty dollars 
is made in any bank, banking institution or trust company doing business 
in this state in trust for a person who is a minor of the age of fifteen years 
and upward, and no other or further notice of the existence and terms of a legal 
and valid trust have been given to the bank, in the event of the death of the 
trustee, all or any part of the deposit, together with the dividends or interest 
thereon, may be paid to the person for whom it was made. 

1909, c. 459, s. 1. 


230. Deposits in two names. When a deposit has been or is hereafter made 
in any bank, trust company, banking and trust company, or any other institution 
transacting business in this state, in the names of two persons, payable to either, 
or payable to either or the survivor, all or any part of the deposit, or any interest 
or dividend thereon, may be paid to either of said persons, whether the other is 
living or not; and the receipt or acquittance of the person so paid is a valid and 
sufficient discharge to the bank for payment so made. 

IAN, <0, ABBY SE ks 

See Carr v. Bank, 126-186. 


231. Liability for forged or raised check. No bank, banking institution or 
trust company doing business in this state is liable to a depositor for the payment 
by it of a forged or raised check or order to pay money, unless within six months 
after the return to the depositor of the voucher of such payment he notifies the 
bank of the forgery or raising. 

1909, c. 105; s: 1. 


Bank assumes liability for erroneous payment of check: Bank v. Thompson, 174-349. 
Drawee bank presumed to know signature of drawer: Bank v. Trust Co., 168-605; Yar- 
borough vy. Trust Co., 142-377. 


232. Liability for nonpayment of check. No bank shall be liable to a depositor 
because of the nonpayment, through mistake or error and without malice, of a 
check which should have been paid had the mistake or error of nonpayment not 
occurred, except for the actual damage by reason of such nonpayment that the 
depositor shall prove, and in such event the liability shall not exceed the amount 
of damage so proven. 

1919, c. 306. 


Bank is liable to drawer and not to holder before acceptance: Trust Co. v. Bank, 166-112; 
Bank v. Bank, 118-783; Hawes v. Blackwell, 107-196; Perry v. Bank, 131-117. 


233. Collections forwarded to payer bank. Any banking corporation or bank- 
ing and trust company, doing a fiduciary business, hereinafter called the bank, 
doing business in this state, receiving for collection or deposit any check, note, 
or other negotiable instrument drawn upon or payable at any other bank, located 
in another city or town whether within or without this state, may forward such 
instrument for collection directly to the bank on which it is drawn or at which 
it is made payable, and such method of forwarding direct to the payer shall be 
deemed due diligence; and the failure of such payer bank, because of its in- 
solvency or other default, to account for the proceeds thereof, shall not render 
the forwarding bank liable therefor: Provided, such forwarding bank shall have 
used due diligence in other respects in connection with the collection of such 
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instrument. The provisions of this section shall not apply where there is more 
than one bank in a town. 

AGIOS 169; 

This section changes the law as given in Bank v. Trust Co., 172-344; s. ¢., 177-254; Bank 
v. Floyd, 142-187. 


234. Transactions on legal holidays and Saturdays. Nothing in any law of 
this state shall in any manner whatsoever affect the validity of, or render void or 
voidable, the payment, certification, or acceptance of a check or other negotiable 
instrument or any other transaction by a bank in this state because done or per- 
formed on any legal holiday or on any Saturday between twelve o’clock noon and 
midnight, provided such payment, certification, acceptance, or other transaction 
would be valid if done or performed on any business day other than a legal holi- 
day or before twelve o’clock noon on any such Saturday. Nothing herein shall be 
construed to compel any bank in this state, which by law or custom is entitled to 
close on legal holidays or at twelve o’clock noon on any Saturday, to keep open 
for the transaction of business or to perform any of the acts or transactions afore- 
said on any legal holiday, or any Saturday after twelve o’clock noon, except at 
its own option. 

1919, c. 258. 


235. Reorganization. When a bank, under the laws of this state or of the 
United States, is authorized to dissolve and has taken the necessary steps to 
effect dissolution, it is lawful for a majority of the directors of the bank, upon 
the authority in writing of the owners of two-thirds of its capital stock, with 
the approval of the corporation commission, to execute a certificate of incorpora- 
tion as provided in this chapter, which certificate, in addition to other require- 
ments of law, shall further set forth the authority derived from the stockholders 
of the dissolved bank. Upon filing the certificate as hereinbefore provided for 
the organization of banks, the same becomes a bank under the laws of this state, 
and all assets of the dissolved national bank by operation of law become the 
property of the state bank, subject to all liabilities-of the national bank not 
liquidated under the laws of the United States before the reorganization. 

Rey., s. 280; 1903, c. 275, s. 17. 


236. Chapter on corporations applicable. All of the provisions of law relating 
to private corporations, and particularly those enumerated in the chapter enti- 
tled Corporations, not inconsistent with this chapter, or with the business of 
banking, are applicable to banks. 

Rev., s. 234; 1908, c. 275, s. 4. 


Art. 3. StTockHOLDERS AND INSOLVENCY 


237. Individual liability. The stockholders of every bank organized under 
any general law or special act of North Carolina are individually responsible, 
equally and ratably, for all contracts, debts and engagements of such corpora- 
_tion, to the extent of the par value of their stock, in addition to the amount 
invested in such shares. The term ‘‘stockholder,’’ when used in this chapter, 
applies not only to the persons who appear by the books of the corporation as 
stockholders, but also to every legal or equitable owner of stock, although the 
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same is on such books in the name of another person; but does not apply to 
persons who hold the stock as collateral security for the payment of a debt, or 
as executors, administrators, guardians, or trustees, but the estate and funds in 
their hands is liable in like manner and extent as the testator, intestate, ward, 
or cestui que trust would be if living and competent to act and hold the stock in 
his own name. 

Rey., ss. 235, 237; 1897, ¢. 298; 1903, ¢. 275, s. 13. 

Procedure in enforcing the double liability of stockholders of an insolvent bank, see Smathers 
v. Bank, 135-410. Statute of limitations begins to run in favor of stockholders, when bank 
suspends specie payment: Long v. Bank, 90-405. No exemption from liability in the case of 
married women: Smathers v. Bank, 155-283. The liability is for benefit of creditors and is 
not part of assets of the corporation: Hill v. Smathers, 173-642. 


238. Exemptions in special charters repealed. Any exemption from individual 
liability imposed upon stockholders by the preceding section contained in the 
charter of any bank incorporated prior to the first day of January, nineteen 
hundred and three, is repealed. 

Revs. 25628 1903 ,0Ca 2005 Sob 


239. Assessment of stock when assets insufficient. When a banking corpora- 
tion chartered by the state becomes insolvent, and it appears to the court with 
jurisdiction of the cause that the bank’s assets are insufficient to discharge its 
obligations, and that it will be necessary to assess the shares of stock issued by 
such bank as provided by law, an accounting may be had in the original action 
and the shareholders made parties defendant thereto. When upon the facts 
found it is adjudged that such deficiency exists and the amount thereof is deter- 
mined, the court shall assess the stock of the corporation equally and ratably, 
and not in excess of the limitation provided by statute, and adjudge the holders 
indebted to the receiver of the corporation in proportion to the amount of stock 
therein credited to them upon the books of the bank within thirty days next 
preceding its suspension. The certificates of stock are thereafter evidence as 
against all stockholders of an indebtedness due the receiver equivalent to the 
assessment thereon, and the judgment shall establish the amount of the deficiency, 
the necessity of the assessment, the names of the shareholders, and their several 
liabilities as such. 

1911, ¢. 25, s. 1. 


240. Receiver to sue and collect from stockholders. The receiver of the in- 
solvent bank is empowered to demand, sue for, and collect by lawful process all 
indebtedness due from its stockholders, whether they reside within or without 
the state, and wherever they or their legal representatives may be served with 
process, or wherever any property belonging to them, or their estate, may be 
subject to attachment, garnishment, or other lawful process. All indebtedness 
due from such stockholders, their representatives or estates, is payable to the 
receiver as corporate assets, and the title thereto vests in and must be applied 
by him for the equal benefit of all persons entitled to share in the distribution 
of the fund and disbursed ratably under the orders of the court. The receiver 
may, within ten years after an assessment on the stock, institute civil actions 
against the stockholders to reduce their liability thereon to final judgment, and 
in any such action the creditors of the bank may be proper, but are not necessary 
parties plaintiff. 
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241. Liability as affected by stock assignment. A person who has in good faith 
and without any intent to evade his liability as a stockholder, transferred his 
stock on the books of the corporation to a person of full age, previous to a default 
in the payment of any debt or liability of the corporation, is not subject to any 
personal liability on account of the nonpayment of such debt or liability, but 
the assignee is liable to the amount of the stock, in the same manner as if he 
had been the owner at the time the corporation contracted the debt or liability. 
But no transfer of stock in an insolvent state bank made within thirty days of its 
suspension releases or discharges the assignor thereof, but is prima facie evidence 
that the assignment was made with knowledge of the insolvency of the bank and 
with an intent to avoid liability thereon. 

Rey., s. 288; 1908, ¢. 275, s. 1453 1911, c. 25, s. 5. 


242. Assignment by bank evidence of insolvency. When any state bank makes 
a voluntary assignment of its assets to trustees, such fact is prima facie evidence 
of insolvency, and sufficient to authorize the appointment of a receiver. 

1911, e. 25, s. 4. 


243. Stock sold if subscription unpaid. When a stockholder or his assignee 
fails to pay any installment on the stock, when the same is required by law to be 
paid, the directors of the bank may sell the stock of the delinquent stockholder 
at public sale, having first given him twenty days notice, personally or by mail 
at his last known address. If no party can be found who will pay for the stock 
the amount due thereon to the bank, with any additional indebtedness of such 
stockholder to the bank, the amount previously paid shall be forfeited to the bank 
and the stock sold as the directors order within six months of the time of the 
forfeiture, and if not sold, it shall be canceled and deducted from the capital 
of the bank. 

Rey., s. 239; 1903, c. 275, s. 11. 


Art, 4. CorpPporaTION CoMMISSION 


244. Banking institutions and receivers under supervision of. Hvery bank, 
corporation, partnership, or individual transacting a banking, banking and trust, 
fiduciary and surety, or banking and real estate business, within and under the 
laws of this state, is subject to the provisions of this chapter, and under the 
supervision of the corporation commission, which has power to make such rules, 
consistent with law, for the government of such institutions, as in its judement 
seem wise and expedient. When a receiver has been appointed for a failing 
bank or banking institution or corporation doing a banking business, he is under 
the control of the corporation commission and shall obey its orders in so far as 
they do not conflict with the orders or decrees of the court made in the case. 

Rey., ss. 240, 241; 1908, c. 275, ss. 19, 20; 1907, c. 829,.ss. 9, 18. 


245. Quarterly reports and publication. Hvery bank and corporation, partner- 
ship, or individual transacting a banking or banking and trust, fiduciary and 
surety business, or banking and real estate business shall make to the corporation 
commission not less than four reports each year, according to the form prescribed 
by the commission. These reports shall be verified in the case of incorporated 
banking companies by the oath or affirmation of the president, vice president or 
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cashier, and two of the board of directors, and in other cases by the oath or 
affirmation of the partners, or individual owner. The bank, corporation or 
individual making such report shall publish it in a newspaper in the county in 
which the bank, corporation or individual is located. 

Rev., s. 242; 1903, c. 275, s. 21; 1907, c. 829, s. 10. 


False and misleading statements held, prior to this statute, to give person induced thereby 
to deposit money a right of action against directors: Tate, Treasurer, v. Bates, 118-287. 
Directors presumed to know condition of bank: Ibid; Solomon vy. Bates, 118-311. If false 
and fraudulent statements are made by officers, they are liable to one induced thereby to deal 
with such bank: Townsend v. Williams, 117-330; Solomon v. Bates, 118-311; Houston v. 
Thornton, 122-365. 


246. Quarterly reports from banks of trust and surety or guarantee business. 
Every individual, partnership or corporation doing a banking and trust and 
fiduciary and surety or guarantee business shall make to the corporation com- 
mission not less than four reports each year, showing the entire amount of trust 
and surety and fiduciary and guarantee business as a part of the liabilities of 
said banking institution, which report shall be published as are the reports of 
other banking institutions. If any individual, partnership or corporation shows 
by the reports, or by the examination of the bank examiner, that such liabilities 
are equal to the amount of the capital stock, the corporation commission has the 
authority and is empowered to make such rules and regulations and reductions 
of said liabilities as it deems necessary for the protection of the creditors and 
depositors of the institution. 

1907, c. 829, s. 11. 


247. Annual and special reports. Every bank shall at all times keep a correct 
record of the names of its stockholders, and once in each year, or whenever called 
upon, must file in the office of the corporation commission a correct list of its 
stockholders, with the number of shares held by each. The commission has power 
to call for special reports from any bank, corporation, firm or individual trans- 
acting a banking business, whenever necessary, in order to obtain a full and 
complete knowledge of such bank. 

Rey., ss. 248, 244; 1903, c. 275, ss. 16, 22. 


248. Penalty and action for failure to report. LEvery bank, corporation, part- 
nership, or individual that fails to make any report, or any published statement 
required by the provisions of this chapter is subject to a penalty of two hundred 
dollars. This penalty shall be recovered by the state in a civil action in any 
court of competent jurisdiction, and it is the duty of the attorney general to 
prosecute all such actions. 

Rey., s. 245; 1903, c. 275, s. 26. 


Art; 5. Bank EXAMINERS 


249. Appointment and compensation. The corporation commission shall ap- 
point from time to time a bank examiner and such number of assistant bank 
examiners aS are necessary to make a thorough examination of the affairs of 
every bank, corporation, or individual doing a banking business, as often as is 
deemed necessary and proper and at least once in every year, and it is the duty of 
these examiners to verify the report made by the directors, members, or individ- 
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ual conducting any banking institution, as required by section 245 in this chapter. 
The corporation commission may also appoint such clerks and stenographers as 
are necessary to effectually carry out the provisions of the banking laws of the 
state, and may at any time remove any person appointed by it under this section. 
The commission shall fix the compensation to be paid to the bank examiner, 
assistant bank examiners, clerks and stenographers employed in the banking 
department, and certify the same to the state auditor; but their total compensa- 
tion and expenses shall not exceed in any one year the total fees collected under 
section 252 in this chapter for the examination of banks and the expenses of 
examiners. 
1917, ¢. 165, ss. 45.5; Hx. Sess. 1913, c. 36, s. 1. 


250. Powers and reports of examination. The bank examiner and assistant 
bank examiners have power to make a thorough examination into all the books, 
papers and affairs of the bank or corporation, partnership or individual trans- 
acting a banking business, and, in so doing, to administer oaths and affirmations 
and to examine on oath or affirmation any individual banker and the officers, 
agents, partners and clerks of such bank, corporation, partnership or individual 
touching the matters they are authorized and directed to inquire into, and to 
examine, and to summon, and by attachment compel the attendance of, any 
person or persons in this state to testify under oath before them in relation to the 
affairs of such corporation, partnership, or individual. They shall make a full 
and detailed report in writing to the corporation commission of each examination 
within ten days after it has been made. 

Rev., ss. 247, 248; 1908, c. 275, s. 24. 


251. Penalty for unauthorized disclosure. Except as provided in this chapter, 
or as required by an order or decree of a court of competent jurisdiction, it shall 
be unlawful for any bank examiner or assistant bank examiner to disclose any 
information acquired by him in the performance of his duties as prescribed by 
law. An examiner or assistant examiner violating the provisions of this section 
shall be guilty of a misdemeanor, punishable by a fine of not exceeding five hun- 
dred dollars or imprisonment of not exceeding twelve months, or both, in the 
discretion of the court ; and upon conviction shall forfeit his office or appointment 
as examiner. 

1919, ce. 300. 


252. Annual examinations; fees and expenses. One examination each year is 
designated as the annual examination, and for this the bank, corporation, or 
individual examined shall pay into the office of the corporation commission the 
following fees: banks, banking institutions, and individuals with total resources 
of $100,000 or less, $15; over $100,000 and not over $200,000, $20; over $200,000 
and not over $300,000, $25; over $300,000 and not over $500,000, $30; over 
$500,000 and not over $750,000, $35; over $750,000 and not over $1,000,000, $40; 
$1,000,000 and over, $40, plus $2 for each $100,000 and fraction thereof, up to 
$5,000,000, then $1 additional for each $100,000 or fraction thereof. The expenses 
incurred and services, other than examinations performed specially for any bank, 
shall be paid by such bank or banking institution. No bank may be compelled 
to pay for more than one examination in each year unless it appears that the 
condition of the bank, banking institution, or banker is precarious, or in any 
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way unsatisfactory, then it is the duty of the commission to order a special 
examination, which must be paid for by such bank at the same rates as the 
annual examinations. 

The corporation commission shall not later than the tenth of each month turn 
into the state treasury any balance it may have on hand from fees collected the 
previous month for bank examinations or expenses of the examiners, after pay- 
ment of the expenses incurred by the examiners. 

Rev., s. 249; 1903, ¢. 275, s. 25; 1917, ce. 165, ss. 2, 3. 


253. May take possession of bank; receiver appointed. A bank examiner who 
has filed the bond required by the commission, when ordered by the commission, 
has authority to take possession of any bank doing business under the laws of 
this state and retain possession thereof for a time sufficient to make a thorough 
examination into its affairs and financial condition; and in ease it is found by 
the examiner that the bank is insolvent or is conducting its business in an unsafe 
and unauthorized manner, or is jeopardizing the interests of its depositors, then 
he, when authorized by the corporation commission, has authority to take and 
retain possession of all the property of every description belonging to such bank, 
corporation, partnership, or individual, until the corporation commission can 
receive and act on the report made by the examiner of such bank, and have a 
receiver appointed, for the purpose of winding up and settling the affairs of such 
bank, banking institution or banker, according to law; and the corporation com- 
mission is hereby empowered, in its own name, to institute and maintain civil 
actions for the appointment of receivers in such cases, and for such other relief 
as is necessary or proper to protect the creditors of the bank. The commissioners 
may grant such bank, corporation or individual sixty days in which to correct 
any errors or irregularities, and make good any deficiencies or losses shown in 
any reports or otherwise. 

Rev., s. 250; 1903, c. 275, s. 30. 

Receiver is proper party to enforce the double liability of stockholders of an insolvent 
bank: Smathers v. Bank, 135-410. Receiver appointed at instance of creditors not the proper 
party to be sued for deposit: Crutchfield v. Hunter, 138-54. Ordinarily motion for receiver 
must be made before resident judge or judge holding courts of district: Worth, Treasurer, 
vy. Bank, 121-343. Where two receivers appointed by two courts, question of priority settled 
on basis of fractions of a day: Ibid. Under former statute giving state treasurer power to 
apply for receiver, creditor still had right to do so: Ibid. For complaint by receiver against 
cashier for accounting, see Dunn v. Johnson, 115-249. Upon bank’s closing doors, all claims 
against and in favor of it mature eo instanti: Davis v. Mfg. Co., 114-321. Where resident 
creditor of insolvent bank brings suit in another state, hindering the collection of bank’s 


assets, receiver can enjoin him even if there was an adequate remedy at law: Davis v. Lumber 
Co., 132-233. 


254. May make arrests; procedure. When it appears to a bank examiner, by 
examination or otherwise, that any officer, agent, employee, director, stockholder 
or owner of a bank or banking institution is guilty of a violation of the criminal 
laws of the state relating to banks and banking institutions, it is his duty to 
hold and detain such person until a warrant can be procured for his arrest; and 
for such purpose the examiner has all the ‘powers of a peace officer of such county, 
and may arrest without warrant for past offenses. Upon report of his action to 
the corporation commission, it may direct the release of the person held, or, if in 
its judgment he should be prosecuted, the commission shall cause the solicitor 
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of the judicial district in which the detention is had to be promptly notified, and 
the action against such person shall be continued a reasonable time to enable the 
solicitor to be present at the trial. 

Reyv., s. 251. 

Notre. For malfeasance by bank examiners, see Crimes and Punishments, s. 4401. 


Art. 6. Invustriat Banks 


255. Industrial bank defined. The term ‘‘industrial bank’’ as used in this 
article shall mean any corporation formed under the provisions thereof, and any 
corporation heretofore organized under the general corporation law of this state 
which shall hereafter reorganize as an industrial bank pursuant to the provisions 
of this article. 

TIO MC 220e Sees 


256. Manner of organization. Corporations may be organized under this arti- 
ele in the same manner as provided for corporations authorized under the chapter 
on Corporations. 

1919) @ 225, s.°2: 


257. Capital stock. The capital stock of an industrial bank shall not be less 
than twenty-five thousand dollars. 
191ONCS 2255 Sa3s 


258. Corporate title. Every corporation incorporated or reorganized pursuant 
to the provisions of this article shall be known as an industrial bank, and may 
use the word ‘‘bank’’ as part of its corporate title. 

1919, ¢. 225, $3 <4. 


259. Powers. In addition to the general powers conferred upon corporations 
formed under the chapter on Corporations, every industrial bank shall have the 
following powers: 

1. To loan money on real or personal security and reserve lawful interest in 
advance upon such loans, and to discount or purchase notes, bills of exchange, 
acceptances or other choses in action. 

2. To sell or offer for sale its secured or unsecured evidences or certificates of 
indebtedness, or investment, and to receive from investors therein or purchasers 
thereof payments therefor in installments or otherwise, with or without an allow- 
ance of interest upon such payments, whether such evidence or certificates of 
indebtedness, or of investment be hypothecated for a loan or not, and to enter 
into contracts in the nature of a pledge or otherwise with such investors or 
purchasers with regard to said evidences or certificates of indebtedness, or of 
investment, and no such transaction shall, in any way, be construed to affect the 
rate of interest on such loans. 

3. To charge for a loan made pursuant to this section one dollar for each fifty 
dollars or a fraction thereof loaned, up to and including loans of two hundred 
and fifty dollars, and, for loans in excess of two hundred and fifty dollars, one 
dollar for each two hundred and fifty dollars excess or fraction thereof, to cover 
expenses, including any examination or investigation of the character and circum- 
stances of the borrower, comaker, or surety. An additional fee of five dollars 
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may be charged on such loans where same are secured by mortgage on real estate. 
No charge shall be collected unless a loan shall have been made. 

4. To establish branch offices or places of business within the county in which 
its principal office is located, but not elsewhere. 

1919, c.. 225, s. 5. 


260. Restrictions on powers. No industrial bank shall— 

1. Make any loan under the provisions of this article for a longer period than 
one year from the date thereof. 

2. Deposit any of its funds in any banking corporation unless such corporation 
has been designated as such depository by a vote of a majority of the directors, 
or of the executive committee, exclusive of any director who is an officer, director, 
or trustee of the depository so designated, present at any meeting duly called at 
which a quorum is in attendance. 

1919, @. 225, s. 7. 


261. Limit of loans. The total liabilities to any industrial bank of any person, 
corporation, company, or firm, for money borrowed, including in the liabilities 
of the company or firm the liabilities of the several members thereof, shall at no 
time exceed ten per cent of the actually paid-up capital and surplus of such 
industrial bank, but the discount of bona fide bills of exchange or acceptances 
drawn against actually existing values, and the discount of commercial or busi- 
ness paper actually owned by the person or persons, corporation, company, or 
firm negotiating the same, shall not be considered money so. borrowed. 

ISBNS) (ea), SEE 


262. Directors. At least three-fourths of the number of directors of any indus- 
trial bank shall be residents of the state of North Carolina. 
1919, @. 225, s. 8. 


263. Supervision and examination. Every industrial bank formed under the 
provisions of this article shall be subject to supervision by the corporation com- 
mission and subject to examination in the same manner as is provided in the case 
of state banks so far as the same may be applicable and not inconsistent with the 
provisions of this article. 

1919,9¢:5220)'8.19. 


264. Previously organized corporations may qualify. Any corporation hereto- 
fore organized under the general corporation law of this state, and authorized by 
its charter or articles of incorporation to engage in the business described in 
this article, shall, upon filing notice with the secretary of state and the corpora- 
tion commission on or before January first, one thousand nine hundred and 
twenty, be recognized as an industrial bank within the provisions of this article 
and shall be subject to this article to the same extent as if actually incorporated 
hereunder. 

1919 er 225,480 10. 


80 





CHAPTER 6 
BASTARDY 


265. Justices have jurisdiction ; when warrant issued. 
266. Complaint as to bastard by county commissioner. 

267. Woman declaring father; issue of paternity ; appeal. 
268. Judgment on appeal to superior court against putative father. 
269. Woman’s examination presumptive evidence. 

270. Upon appeal parties and witnesses recognized. 

271. Putative father out of county. 

272. Continuance till birth of child. 

273. Allowance and bond. 

274. Action barred in three years after birth. 

275. Execution for maintenance. 

276. Putative father when committed or apprenticed. 
277. Legitimation of bastards. 

278. Effects of legitimation. 

279. Legitimation by subsequent marriage. 


265. Justices have jurisdiction; when warrant issued. Justices of the peace 
of the several counties have exclusive original jurisdiction to issue, try and deter- 
mine all proceedings in eases of bastardy in their respective counties. A warrant 
in bastardy shall be issued only upon the voluntary affidavit and complaint of 
the mother of the bastard; or, upon the affidavit of one of the county commis- 
sioners, setting forth the fact that the bastard is likely to become a county charge. 

Rey., s. 252; Code, s. 31. 


Bastardy proceeding is a civil action, in the nature of police regulation: State v. Currie, 
161-275; State v. McDonald, 152-802; State v. Addington, 143-687; Burton v. Belvin, 142-151; 
State v. Liles, 134-735; State v. Edwards, 110-511; State v. Peeples, 108-768; State v. Bryan, 
83-611; State v. Higgins, 72-226; State v. Pate, 44-244; State v. Carson, 19-370; State v. 
Wilkie, 85-513; State v. Crouse, 86-617; State v. Hickerson, 72-421; State v. McIntosh, 64-607; 
State v. Waldrop, 63-507; Ward v. Bell, 52-79; State v. Thompson, 48-367; Adams v. Pate, 
47-15; State v. Brown, 46-130. The following cases, now overruled, hold that bastardy is a 
criminal action or a proceeding in the nature of a criminal action: State v. Perry, 122-1043; 
State v. Ballard, 122-1024; State v. Nelson, 119-797; State v. Ostwalt, 118-1208; State v. 
Wynne, 116-981; State v. Cagle, 114-835; Myers yv. Stafford, 114-234; State v. White, 125- 
674; State v. Bruce, 122-1040. Jurisdiction of magistrate stated in the following cases, some 
of which do not hold since the decision that the proceeding is civil: State v. Mize, 117-780; 
State v. Wynne, 116-981; State v. White, 125-674; State v. Ostwalt, 118-1208; State v. 
Parish, 83-613; State v. Roberts, 32-350; State v. Jenkins, 34-121; State v. Hlam, 61-460; 
State v. McQuaig, 63-550; State v. Hales, 65-244. Former proceeding dismissed for want of 
jurisdiction no bar to second proceeding: State v. Giles, 103-391. Justice’s jurisdiction to 
issue warrant depends upon domicile of mother: State v. Hales, 65-244. Proceedings cannot 
be instituted against personal representative of putative father to subject his estate to main- 
tenance: Clements v. Durham, 52-100. The intention of proceedings in bastardy is to secure 
to the mother her probable expenses or to reimburse her actual outlay, even though the child 
die at birth: State v. Addington, 143-683—and if the child live, to indemnify the county 
against loss: State v. Brown, 46-130; Ward v. Bell, 52-79; State v. Edwards, 110-511; State 
v. Beatty, 66-648. 


266. Complaint as to bastard by county commissioner. When complaint is 
made on affidavit by a county commissioner to a justice of the peace of the county 
in which the woman resides, that any single woman within his county is big with 
child, or delivered of a child, the justice may cause her to be brought before him, 
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or any other justice of the county, to be examined upon oath respecting the 
father. If she refuses to declare the father, she shall pay a fine of five dollars 
and give a bond payable to the state with sufficient surety to keep such child from 
being chargeable to the county; otherwise, she shall be committed to prison until 
she shall declare the same, or pay the fine aforesaid and give such bond. 

Rey., s. 253; Code, s. 32. 

Where woman refuses to disclose father, pays the fine and gives the bond, she cannot after- 
wards pursue the father on ground of collusion between justice and father, she being in pari 
delicto: State v. Price, 81-516; State v. Brown, 46-129. Question as to which county must 
maintain child settled: in State v. Hlam, 61-460; Merritt v. McQuaig, 63-550; State v. Jenkins, 


34-121; State v. Roberts, 32-350. Proceeding may be brought while child en ventre sa mere: 
State v. Addington, 143-687; State v. Wynne, 116-982; State v. Crouse, 86-617. 


267. Woman declaring father; issue of paternity; appeal. If any woman, upon 
oath, accuses any man of being the father of her bastard child, the Justice before 
whom such oath is made shall cause him to be brought before some justice of the 
peace of such county to answer the charge. If he denies, upon oath, that he is 
the father of such child, the justice shall proceed to try the issue of paternity, 
and if it is found that he is the father of the child, or if he does not deny upon 
oath that he is the father of the child, then he shall stand charged with the 
maintenance thereof, as the court may order, and shall give bond, with sufficient 
surety, payable to the state, to perform said order, and to indemnify the county 
where such child is born from charges for his maintenance and may be committed 
to prison until he finds surety for the same, and shall be liable for the costs of 
the issue or proceeding. From this judgment and finding the affiant, the woman 
or the defendant may appeal to the next term of the superior court of the county, 
where the trial is to be had de novo. 

Rey., s. 254; Code, s. 32. 


Procedure when charge is made: State v. Currie, 161-275; State v. Edwards, 110-512. The 
offense is committed when child is begotten: State v. Wynne, 116-981; State v. Nelson, 119- 
797. Defendant cannot be placed twice in jeopardy: State v. Ostwalt, 118-1208. A judgment 
committing defendant ‘‘until he finds surety’’ is valid: State v. Wynne, 116-981. The pro- 
vision that the affiant or the woman may appeal is unconstitutional: State v. Ostwalt, 118- 
1208; State v. Bruce, 122-1040; State v. Ballard, 122-1024; overruled by State v. Liles, 134- 
742. Effect of father’s compromising with woman, see State v. Beasley, 75-211; State v. 
Harshaw, 20-506. Summons may be issued by one justice and returnable before another: 
Williams v. Bowling, 111-295. Mother should not be joined as party plaintiff with the state, 
State v. Collins, 85-511. The correct issues in bastardy proceeding set forth: State v. Liles, 
134-735; State v. Warren, 124-807; State v. Rose, 75-239; Warlick v. White, 76-175; State v. 
Herman, 35-502. Proof that putative father was impotent at time child was begotten is suffi- 
cient bar: State v. Broadway, 69-411. 


Defendant should deny under oath, but it need not be in writing: State v. Currie, 161-275. 
Not necessary for proceeding to show affirmatively that mother is a single woman: State v. 
Allison, 61-346; State-v. Pettaway, 10-623; State v. Wilson, 32-131; State v. Peeples, 108-768; 
State v. McDowell, 101-736; State v. Higgins, 72-227; Wilkie v. West, 5-319. Child born in 
wedlock is presumed to be legitimate, but this presumption may be rebutted: State v. Mc- 
Dowell, 101-784; State v. Pettaway, 10-623; State v. Allison, 61-346; State v. Herman, 35-502; 
State v. Wilson, 32-131. Where married woman was visibly pregnant at her marriage, pre- 
sumption is the child was the child of her husband: State v. Herman, 35-502. When trial by 
justice, he must give notice to defendant of the charge against him, give him opportunity of 
making defense, and the evidence must be according to law: State v. Barrow, 7-121. When 
mother of child is a married woman legitimacy of child is an issue of fact dependable on 
proof of impotence or nonaccess of husband: State v. Liles, 134-735; State v. McDowell, 101- 
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736. Legitimacy of child being in issue, evidence of bad character of mother as to chastity 
during husband’s lifetime is incompetent. Warlick v. White, 76-175. As to legitimacy of 
child, mother a competent witness: Warlick v. White, 76-175. 


Purpose of law both to indemnify county and maintain child: State v. Currie, 161-276; State 
v. Beatty, 66-648; State v. Addington, 143-683; State v. Edwards, 110-511; Ward vy. Bell, 52- 
79; State v. Brown, 46-130. As to maintenance, no difference between past and future as far as 
court concerned: State v. Beatty, 66-648. Resemblance of child and accused, competent evi- 
dence: State v. Horton, 100-443; State v. Britt, 78-439; Warlick v. White, 76-175; State v. 
Woodruff, 67-89; State v. Bowles, 52-579. Evidence not sufficient to rebut presumption raised 
by woman’s oath and examination: State v. Bennett, 75-305; State v. Parish, 83-613; see State 
vy. Britt, 78-439. Child can be exhibited to jury: Warlick v. White, 76-175; State v. Woodruff, 
67-89; State v. Horton, 100-443. Defendant may show woman unworthy of credit: State v. 
Floyd, 35-382; State v. Pate, 44-244. Wife compétent to prove intercourse with one not her 
husband: State v. Pettaway, 10-623. Husband impotent or nonaccess proven, child declared a 
bastard: State v. Pettaway, 10-623; State v. Rose, 75-239. When the child dies upon being 
born, the mother is still entitled to her expenses incident thereto, including, among other 
things, her medicine and medical attention, and the burial expenses of the child: State v. 
Addington, 143-683. 


268. Judgment on appeal to superior court against putative father. Ifthe jury 
at term finds that the person accused is the father of the child, then the judge 
shall make the order for the maintenance and for costs of proceeding, and shall 
take bond from the defendant and his sureties for the maintenance of the child 
and to indemnify the county and pay the costs; and, in default thereof, may 
imprison the defendant. 

Rey., 8. 255; Code, s. 32. 


Child dying before case tried, what order made: State v. Beatty, 66-648; State v. Adding- 
ton, 143-683. 


269. Woman’s examination presumptive evidence. Upon the trial of the issue 
of paternity, whether before the justice or at term, the examination of the woman 
taken and returned shall be presumptive evidence against the person accused, 
subject to be rebutted by other evidence which may be introduced by the de- 
fendant. 

Rey., s. 255; Code, s. 32. 


Examination of woman presumptive evidence: State v. Currie, 161-275; State v. McDonald, 
152-802; State v. Rogers, 119-793, 79-609; State v. Mitchell, 119-784; State v. Cagle, 114-835. 
Accused failing to demand privilege of cross-examining mother when her written examina- 
tion taken, waives his right to object to her evidence: State v. Rogers, 119-793; State v. 
Mitchell, 119-784. When woman charges accused on her examination, burden is on him to 
disprove: State v. Mitchell, 119-784. Woman’s examination not signed is competent: State 
vy. Thompson, 26-484, Woman’s examination not appearing to be on oath is invalid: State v. 
Ledbetter, 26-245. 


270. Upon appeal parties and witnesses recognized. When an appeal is taken 
the justice shall recognize the person accused of being the father of the child with 
sufficient surety for his appearance at the next term of the superior court for the 
county, and to abide by and perform the order of the court. The justice shall 
also recognize the woman and other witnesses to appear at the superior court, 
and shall return to the court the original papers in the proceeding and a tran- 
script of his proceedings as required in other cases of appeal. If the putative 
father fails to appear, unless for good cause shown, the judge shall direct the 
issue of paternity to be tried. If the issue is found against the person accused, 
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he shall order a capias or attachment to be issued for the father, and may also 
enter up judgment against the father and his surety on his recognizance. 
Rey., s. 257; Code, s. 33. 


On appeal the case is placed on civil issue docket: State v. Currie, 161-275. Case stands 
for trial, when: State v. Edwards, 110-511; State v. Cagle, 114-835; but see State v. Liles, 
134-742. The court may make proper amendments, including the affidavit of the woman: 
State v. Currie, 161-275; State v. Giles, 103-391. Degree of proof required: State v. Rogers, 
79-609; State v. Williams, 109-846; State v. Liles, 184-742; State v. MeDonald, 152-802; 
overruling State v. Rogers, 119-795. For effect of evidence of illicit intercourse with others, 
see State v. Warren, 124-807; State v. Giles, 103-391; State v. Britt, 78-439; State v. Bennett, 
75-305; State v. Parish, 83-613; State v. Perkins, 117-698; State v. Patterson, 74-157. Justice 
failing to recognize defendant, capias issued: State v. Green, 71-172; State v. Palin, 63-471. 


271. Putative father out of county. If the putative father escapes or is in any 
other county than that of the justice issuing the warrant, it shall be issued, 
indorsed, executed and returned as provided for warrants in criminal actions. 

Rev., s. 256; Code, s. 32. 


272. Continuance till birth of child. When the judge or justice, as the case 
may be, trying the issue of paternity, deems it proper, he may continue the case 
until the woman is delivered of the child. When a continuance is granted, the 
court shall recognize the person accused of being the father of the child with 
surety for his appearance either at the next term of the court or at a time to be 
fixed by the justice granting the continuance, which shall be after the delivery of 
the woman. 

Reyv., s. 258; Code, s. 34. 

State v. Addington, 143-688. 


273. Allowance and bond. When the issue of paternity is found against the 
putative father, or when he admits the paternity, the judge or justice shall make 
an allowance to the woman not exceeding the sum of fifty dollars, to be paid in 
such installments as the judge or justice shall see fit, and he shall give bond to 
indemnify the county as prescribed by law; and in default of such payment he 
shall be committed to prison. 

Rev., s. 259; Code, s. 35. 


The word ‘‘fine’’ herein is used in the sense of a punishment for a criminal offense, and 
cannot be imposed when issue of paternity found against defendant: State v. Addington, 
143-683; State v. Liles, 134-737. Provision of statute that allowance be made in addition to 
fine, is constitutional: State v. Wynne, 116-981; State v. Morgan, 141-727; but see State v. 
Addington, 143-683. Mother granted an allowance is such a creditor of father of child as 
would enable her to prevent his discharge: State v. Parsons, 115-730. Woman can release her 
interest in the bond where she was the relator and suit was brought in name of state, to whom 
bond was payable: State v. Ellis, 34-264. Suits on bond: Shew v. Stewart, 18-412. 


274. Action barred in three years after birth. All examinations upon oath to 
charge any man with being the father of a bastard child shall be taken within 
three years next after the birth of the child, and not after. 

Rey., s. 260; Code, s. 36. 


Time in which proceeding must be brought controlled entirely by this section: State v. 
Perry, 122-1048; State v. Hedgepeth, 122-1039. See State v. Ledbetter, 26-242; State v. 
Robeson, 24-46. 
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275. Execution for maintenance. When the judge or justice charges the father 
of a bastard child with its maintenance and the father neglects to pay the same, 
then the judge or justice, upon application of the party aggrieved, notice being 
served on the defendant at least ten days before the return day stated in the 
notice, or such notice being returned by the sheriff or constable that the defend- 
ant is not to be found, may order an execution against the property of the father 
for such sum as the court shall adjudge sufficient for the maintenance of the 
bastard child. 

Reyv., s. 261; Code, s. 37. 

Father cannot claim his exemption of $500 as against allowance to mother: State v. Parsons, 
115-730. Summary remedy here provided is only cumulative: Shew v. Stewart, 18-412. In 


suit by mother to eject father from land purchased under execution by her, she must show 
this section complied with: McPherson v. McCoy, 13-391. 


276. Putative father when committed or apprenticed. In all cases arising 
under this chapter, when the putative father is charged with costs or the payment 
of money for the support of a bastard child, and he is, by law, subject to be com- 
mitted to prison in default of paying the same, it is competent for the court to 
sentence him to the house of correction for such time not exceeding twelve months, 
as the court may deem proper. The putative father, at his discretion, instead 
of being committed to prison or to the house of correction, may bind himself as 
_an apprentice to any person whom he may select, for such time and at such price 
as the court may direct. The binding shall be by indenture in open court, and 
the price obtained shall be paid to the county treasurer. On the indenture being 
signed by the judge of the court and by the master receiving such apprentice, 
the person thus bound shall be treated and regarded as an apprentice in all 
matters except education. 

Rey., s. 262; Code, s. 38. 

Defendant may not be put to work on roads: State v. Addington, 143-683; State v. Morgan, 
141-726; overruling Myers v. Stafford, 114-234. Imprisonment for failure to obey order to 
maintain, or to give bond, valid: State v. Addington, 143-688; State v. Morgan, 141-726; 
State v. Nelson, 119-797; State v. Edwards, 110-512; State v. Palin, 63-471. Discharged from 
imprisonment upon complying with section 1632, see State v. Parsons, 115-730; State v. 
White, 125-674. Who can object, and how, to defendant’s discharge as an insolvent, discussed 
in State v. Parsons, 115-730. 


277. Legitimation of bastards. The putative father of any illegitimate child 
may apply by petition in writing to the superior court of the county in which 
he resides, praying that such child may be declared legitimate; and if it appears 
that the petitioner is reputed the father of the child, the court may thereupon 
declare and pronounce the child legitimated ; and the clerk shall record the decree. 

Rev., s. 263; Code, s. 39. 


Judgment of court upon subject of legitimation is conclusive: Craige v. Neely, 51-170. 
Marriage of father and mother in a state where children are legitimated thereby, effect on 
child’s relation in other states: Fowler v. Fowler, 131-169. 


278. Effects of legitimation. The effect of such legitimation shall extend no 
further than to impose upon the father all the obligations which fathers owe to 
their lawful children, and to enable the child to inherit from the father only his 
real estate, and also to entitle such child to the personal estate of his father, in 
the same manner as if he had been born in lawful wedlock. In case of death 
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and intestacy, the real and personal estate of such child shall be transmitted and 
distributed according to the statute of descents and distribution among those who 
would be his heirs and next of kin in case he had been born in lawful wedlock. 
Rev., s. 264; Code, s. 40. 
King v. Davis, 91-146. Effect of legislative private act passed at instance of father legiti- 
mating children and defining their rights, see Perry v. Newsome, 36-28; Drake v. Drake, 
15-110. : ' 


279. Legitimation by subsequent marriage. When the mother of any bastard 
child and the reputed father of such child shall intermarry or shall have inter- 
married at any time after the birth of such child, the child shall in all respects 
after such intermarriage be deemed and held to be legitimate and entitled to all 
the rights in and to the estate, real and personal, of its father and mother that it 
would have had had it been born in lawful wedlock. 

1917, c. 219, s. 1. 

For law prior to enactment of this section, see Fowler v. Fowler, 131-169. 


ART. 


CHAPTER 7 


BILLS OF LADING 


GENERAL PROVISIONS. 


. General definitions. 
. Provisions of this chapter do not apply to existing bills. 
. Provisions and sections of this chapter are independent and severable. 


IssurE oF Brits or LApDING. 


. Bills governed by this article. 

. Definition of straight bill. 

. Definition of order bill. 

. Order bills must not be issued in sets. 

. Duplicate order bills must be so marked. 

. Straight bills shall be marked “nonnegotiable.”’ 
. insertion of name of person to be notified. 


OBLIGATIONS AND RIGHTS OF CARRIERS UPON BILLS orf LADING. 


. Obligation of carrier to deliver. 

. Justification of carrier in delivery. 

. Carrier’s liability for misdelivery. 

3. Order bills must be canceled when goods delivered. 

. Order bills must be canceled or marked when part of goods delivered. 
5. Altered bills. 

. Lost or destroyed bills. 

. Effect of duplicate bills. 

. Carrier cannot set up title in himself. 

. Interpleader of adverse claimants. 

. Carrier has reasonable time to determine validity of claims. 

. Adverse title is no defense except as above provided. 

. Carriers not to insert shipper’s load and count when goods are loaded by carrier. 
. Liability for nonreceipt or misdescription of goods loaded by shipper. 

. Liability for nonreceipt or misdescription of goods. 

. Attachment or levy upon goods for which order bill has been issued. 

. Creditor’s remedy to reach order bills. 

. Lien for charges under order bill. 

. Effect of sale. 


NEGOTIATION AND TRANSFER OF BILLS. 


9. Negotiation of order bills by delivery. 

. Negotiation of order bills by indorsement. 

. Transfer of bills. 

. Who may negotiate a bill. 

. Rights of person to whom bill has been negotiated. 

. Rights of person to whom bill has been transferred. 

. Transfer of negotiable bill without indorsement. 

. Warranties on sale of bill. 

. Indorser not a guarantor. 

, No warranty implied from accepting payment of debt. 

. When negotiation not impaired by fraud, accident, mistake, duress or conversion. 
. Subsequent negotiation. 

. Negotiation defeats vendor’s lien. 

. When rights and remedies under mortgages and liens are not limited. 


CRIMINAL OFFENSES. 


. Issuing false bills or violating chapter made felony. 
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Art. 1. Grnerat PRovisions 


280. General definitions. In this chapter, unless the context of subject-matter 
otherwise requires— 

‘* Action’’ includes counterclaim, set-off, and suit in equity. 

‘‘Bill’’ means bill of lading governed by this chapter. 

‘‘Consignee’’ means the person named in the bill as the person to whom de- 
livery of the goods is to be made. 

‘‘Consignor’’ means the person named in the bill as the person from whom the 
goods have been received for shipment. 

‘‘Goods’’ means merchandise or chattels in course of transportation or which 
have been or are about to be transported. 

‘‘Holder’’ of a bill means a person who has both actual possession of such bill 
and a right of property therein. 

‘‘Order’’ means an order by indorsement on the bill. 

‘‘Person’’ includes a corporation or partnership, or two or more persons having 
a joint or common interest. 

‘‘To purchase’’ includes to take as mortgagee and to take as pledgee. 

1919, c. 65, s. 42. 


281. Provisions of this chapter do not apply to existing bills. The provisions 
of this chapter do not apply to bills made and delivered prior to the taking 
effect thereof. 

1919, c. 65, s. 43. 

CASES BEFORE THE ADOPTION OF THIS CHAPTER. A bill of lading, as a con- 
tract, defines the terms of transportation: Hamilton v. R. R., 96-398; Mfg. Co. v. R. R., 121- 
514; Mule Co. v. R. R., 160-215; Culbreth v. R. R., 169-723; but a bill of lading is not neces- 
sary to bind the carrier: Berry v. R. R., 122-1002; Smith v. R. R., 163-143; McConnell v. 
R. R., 163-504; Davis v. R. R., 172-209; Bryan v. R. R., 174-177; MeRary v. R. R., 174-563; 
Mann vy. Transportation Co., 176-104. 


282. Provisions and sections of this chapter are independent and severable. 
The provisions and each part thereof, and the sections and each part thereof of 
this chapter are independent and severable, and the declaring of any provision 
or part thereof, or provisions or parts thereof, or section or part thereof, or sec- 
tions or parts thereof, unconstitutional shall not impair or render unconstitu- 
tional any other provision or part thereof, or section or part thereof. 

1919, c. 65, s. 44. 


Art. 2. Issun or Bruits oF Lapine 


283. Bills governed by this chapter. Bills of lading issued by any common car- 
rier for the transportation of goods from one point in North Carolina to another 
shall be governed by this chapter. 

inky © (iy, Gs al 


284. Definition of straight bill. A bill in which it is stated that the goods are 
consigned or destined to a specified person is a straight bill. 
1919, c. 65, s. 2. 


285. Definition of order bill. A bill in which it is stated that the goods are 
consigned or destined to the order of any person named in such bill is an order 
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bill. Any provision in such a bill or in any notice, contract, rule, regulation, or 
tariff that it is nonnegotiable shall be null and void, and shall not affect its 
negotiability within the meaning of this chapter unless upon its face and in 
writing agreed to by the shipper. 

ATOR CaG.esac: 


286. Order bills must not be issued in sets. Order bills issued in North Caro- 
lina for transportation of goods from one point to another in North Carolina shall 
not be issued in parts or sets. If so issued, the carrier issuing them shall be 
liable for failure to deliver the goods described therein to any one who purchases 
a part for value in good faith, even though the purchase be after the delivery 
of the goods by the carrier to a holder of one of the other parts. 

A919; (¢. 165, Ss. 4: 


287. Duplicate order bills must be so marked. When more than one order 
bill is issued in North Carolina for the same goods to be transported to any place 
in North Carolina, the word ‘‘duplicate’’ or some other word or words indicating 
that the document is not an original bill, shall be placed plainly upon the face 
of every such bill except the one first issued. A carrier shall be liable for the 
damage caused by his failure so to do to any one who has purchased the bill for 
value in good faith as an original, even though the purchase be after the delivery 
of the goods by the carrier to the holder of the original bill. 

1919, c. 65, s. 5. 


288. Straight bill shall be marked ‘‘nonnegotiable.’’ A straight bill shall have 
placed plainly upon its face by the carrier issuing it ‘‘nonnegotiable’’ or ‘‘not 
negotiable.’’ 

This section shall not apply, however, to memoranda or acknowledgments of 
an informal character. 

1919, c. 65, s. 6. 


289. Insertion of name of person to be notified. The insertion in an order bill 
of the name of a person to be notified of the arrival of the goods shall not limit 
the negotiability of the bill or constitute notice to a purchaser thereof of any 
rights or equities of such person in the goods. 

LC OOsES anil 


Instances of bills ‘‘order, notify’’: Mfg. Co. v. R. R., 149-261; Bank v. R. R., 153-347; 
Killingsworth v. R. R., 171-47. 


Art. 8. OBLIGATIONS AND Ricuts oF Carriers upon Brits or Lapine 


290. Obligation of carrier to deliver. A carrier, in the absence of some lawful 
excuse, is bound to deliver goods upon a demand made either by the consignee 
named in the bill for the goods or, if the bill is an order bill, by the holder thereof, 
if such a demand is accompanied by— 

1. An offer in good faith to satisfy the carrier’s lawful lien upon the goods; 

2. Possession of the bill of lading and an offer in good faith to surrender, 
properly indorsed, the bill which was issued for the goods if the bill is an order 
bill; and 

3. A readiness and willingness to sign, when the goods are delivered, an 
acknowledgment that they have been delivered, if such signature is requested 


by the carrier. 
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In case the carrier refuses or fails to deliver the goods, in compliance with a 
demand by the consignee or holder so accompanied, the burden shall be upon the 
carrier to establish the existence of a lawful excuse for such refusal or failure. 

ib aNe? re, (way, Se ee 


291. Justification of carrier in delivery. A carrier is justified, subject to the 
provisions of the three following sections, in delivering goods to one who is— 

1. A person lawfully entitled to the possession of the goods; or 

2. The consignee named in a straight bill for the goods; or 

3. A person in possession of an order bill for the goods, by the terms of which 
the goods are deliverable to his order; or which has been indorsed to him, or in 
blank by the consignee, or by the mediate or immediate indorsee of the consignee. 

OLO NG Goya: 

See Jeans v. R. R., 164-224; Killingsworth v. R. R., 171-47. 


292. Carrier’s liability for misdelivery. Where a carrier delivers goods to one 
who is not lawfully entitled to the possession of them, the carrier shall be liable 
to any one having a right of property or possession in the goods if he delivered 
the goods otherwise than as authorized by subdivisions 1 and 2 of the preceding 
section; and, though he delivered the goods as authorized by either of said subdi- 
visions, he shall be so liable if prior to such delivery he— 

1. Had been requested by or on behalf of a person having a right of property 
or possession in the goods not to make such delivery; or 

2. Had information at the time of the delivery that it was to a person not 
lawfully entitled to the possession of the goods. 

Such request for information, to be effective within the meaning of this section, 
must be given to an officer or agent of the carrier, the actual or apparent scope of 
whose duties includes action upon such a request or information, and must be 
given in time to enable the officer or agent to whom it is given, acting with reason- 
able diligence, to stop delivery of the goods. 

1919)-c. 65, Ss. 10. 


293. Order bills must be canceled when goods delivered. Except as provided 
in section 308, and except when compelled by legal process, if a carrier 
delivers goods for which an order bill had been issued, the negotiation of which 
would transfer the right to the possession of the goods, and fails to take up and 
eancel the bill, such carrier shall be liable for failure to deliver the goods to any 
one who for value and in good faith purchases such bill, whether such purchaser 
acquired title to the bill before or after the delivery of the goods by the carrier 
and notwithstanding delivery was made to the person entitled thereto. 

1919, c. 65, s. 11. 


294. Order bills must be canceled or marked when part of goods delivered. 
Except as provided in section 808, and except when compelled by legal 
process, if a carrier delivers part of the goods for which an order bill had been 
issued and fails, either— 

1. To take up and cancel the bill, or 

2. To place plainly upon it a statement that a portion of the goods has been 
delivered, with a description, which may be in general terms, either of the goods 
or packages that have been so delivered or of the goods or packages which still 
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remain in the carrier’s possession, he shall be liable for failure to deliver all the 
goods specified in the bill to any one who for value and in good faith purchases 
it, whether such purchaser acquired title to it before or after the delivery of any 
portion of the goods by the carrier, and notwithstanding such delivery was made 
to the person entitled thereto. 

1919. C2 Goss.) bz 


295. Altered bills. Any alteration, addition, or erasure in a bill after its 
issue without authority from the carrier issuing the same, whether in writing or 
noted on the bill, shall be void, whatever be the nature and purpose of the change, 
and the bill shall be enforceable according to its original tenor. 

LLU RC. GO, Sa lo. 


296. Lost or destroyed bills. Where an order bill has been lost, stolen, or 
destroyed, a court of competent jurisdiction may order the delivery of the goods 
upon satisfactory proof of such loss, theft, or destruction, and upon the giving 
of a bond, with sufficient surety, to be approved by the court, to protect the 
carrier or any person injured by such delivery from any liability or loss incurred 
by reason of the original bill remaining outstanding. The court may also, in 
its discretion, order the payment of the carrier’s reasonable costs and counsel 
fees: Provided, a voluntary indemnifying bond without an order of court shall 
be binding on the parties thereto. 

The delivery of the goods under an order of the court, as provided in this 
section, shall not relieve the carrier from liability to a person to whom the order 
bill has been, or shall be, negotiated for value without notice of the proceedings 
or of the delivery of the goods. 

1919, c. 65, s. 14. 


297. Effect of duplicate bills. A bill, upon the face of which the word ‘‘dupli- 
cate,’ or some other word or words indicating that the document is not an 
original bill, is placed plainly, shall impose upon the carrier issuing the same the 
liability of one who represents and warrants that such bill is an accurate copy of 
an original bill properly issued, but no other liability. 

T919)G; Go; s. 15. 


298. Carrier can not set up title in himself. No title to the goods or right to 
their possession asserted by a carrier for his own benefit shall excuse him from 
liability for refusing to deliver the goods according to the terms of the bill issued 
for them, unless such title or right is derived directly or indirectly from a 
transfer made by the consignor or consignee after the shipment, or from the 
carrier’s lien. 

1919, c. 65, Ss. 16: 


299, Interpleader of adverse claimants. If more than one person claim the 
title or possession of goods, the carrier may require all known claimants to inter- 
plead, either as a defense to an action brought against him for nondelivery of the 
goods or as an original suit, whichever is appropriate. 

1919° ec) .65; si 1%. 

See section 460. 
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300.-Carrier has reasonable time to determine validity of claims. If some 
one other than the consignee or the person in possession of the bill has claim to 
the title or possession of the goods, and the carrier has information of such claim, 
the carrier shall be excused from liability for refusing to deliver the goods, either 
to the consignee or person in possession of the bill or to the adverse claimant, 
until the carrier has had a reasonable time to ascertain the validity of the adverse 
claim or to bring legal proceedings to compel all claimants to interplead. 

1919, c. 65, s. 18. 


301. Adverse title is no defense except as above provided. Except as provided 
in the preceding sections of this article, no right or title of a third person, unless 
enforced by legal process, shall be a defense to an action brought by the consignee 
of a straight bill or by the holder of an order bill against the carrier for failure 
to deliver the goods on demand. 

LOT Cy Gos SLO, 


302. Carriers not to insert ‘‘shipper’s load and count’’ when goods are loaded 
by carrier. When goods are loaded by a carrier, such carrier shall count the 
packages of goods, if package freight, and ascertain the kind and quantity, if bulk 
freight, and such carrier shall not, in such cases, insert in the bill of lading or 
in any notice, receipt, contract, rule, regulation or tariff, ‘‘shipper’s weight, load 
and count,’’ or other words of like purport, indicating that the goods were loaded 
by the shipper and the description of them made by him or, in ease of bulk freight 
and freight not concealed by packages, the description made by him. If so 
inserted, contrary to the provisions of this section, said words shall be treated as 
null and void and as if not inserted therein. 

LOLO NC GO S20: 


303. Liability for nonreceipt or misdescription of goods loaded by shipper. 
When package freight or bulk freight is loaded by a shipper and the goods are 
described in a bill of lading merely by a statement of marks or labels upon them 
or upon packages containing them, or by a statement that the goods are said to 
be goods of a certain kind or quantity, or in a certain condition, or it is stated in 
the bill of lading that packages are said to contain goods of a certain kind or 
quantity or in a certain condition, or that the contents or condition of the con- 
tents of packages are unknown, or words of like purport are contained in the bill 
of lading, such statements, if true, shall not make liable the carrier issuing the 
bill of lading, although the goods are not of the kind or quantity or in the condi- 
tion which the marks or labels upon them indicate, or of the kind or quantity or 
in the condition they were said to be by the consignor. The carrier may also, 
by inserting in the bill of lading the words ‘‘shipper’s weight, load, and count,’’ 
or other words of like purport, indicate that the goods were loaded by the shipper 
and the description of them made by-him; and, if such statement be true, the 
carrier shall not be liable for damages caused by the improper loading or by the 
nonreceipt or by the misdescription of the goods described in the bill of lading. 
Where the shipper of bulk freight, however, installs and maintains adequate 
facilities for weighing such freight, and the same are available to the carrier, 
then the carrier, upon written request of such shipper and when given a reason- 
able opportunity so to do, shall ascertain the kind and quantity of bulk freight 
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within a reasonable time after such written request, and the carrier shall not in 
such case insert in the bill of lading the words ‘‘shipper’s weight,’’ or other 
words of like purport; and if so inserted contrary to the provisions of this section, 
said words shall be treated as null and void and as if not inserted therein. 

1919, c. 65, s. 21. 

Instance of ‘‘shipper’s load and count’’: Peele v. R. R., 149-390. 


304. Liability for nonreceipt or misdescription of goods. If a bill of lading 
has been issued by a carrier, or on his behalf by an agent or employee, the scope 
of whose actual or apparent authority includes the receiving of goods and issuing 
bills of lading therefor for transportation in commerce among several states and 
with foreign nations, the carrier shall be liable to— 

1. The owner of goods covered by a straight bill, subject to existing right 
of stoppage in transit; or 

2. The holder of an order bill, who has given value in good faith, relying upon 
the description therein of the goods, for damages caused by the nonreceipt by the 
carrier of all or part of the goods or their failure to correspond with the descrip- 
tion thereof in the bill at the time of its issue. 

OLS GEGomSee a. 


This changes the rule laid down in Williams, Black & Co. v. R. R., 93-42; Peele v. R. R., 
149-390; Bank v. R. R., 175-415. 


305. Attachment or levy upon goods for which an order bill has been issued. 
If goods are delivered to a carrier by the owner or by a person whose act in con- 
veying the title to them to a purchaser for value in good faith would bind the 
owner, and an order bill is issued for them, they cannot thereafter, while in the 
possession of the carrier, be attached by garnishment or otherwise or be levied 
upon under an execution unless the bill be first surrendered to the carrier or its 
negotiation enjoined. The carrier shall in no such case be compelled to deliver 
the actual possession of the goods until the bill is surrendered to him or im- 
pounded by the court. 

1919, c. 65, s. 23. 


306. Creditor’s remedy to reach order bills. A creditor whose debtor is the 
owner of an order bill shall be entitled to such aid from courts of appropriate 
jurisdiction, by injunction and otherwise, in attaching such bill or in satisfying 
the claim by means thereof as is allowed at law or in equity in regard to property 
which cannot readily be attached or levied upon by ordinary legal process. 

1919, c. 65, s. 24. 


307. Lien for charges under order bill. If an order bill is issued the carrier 
shall have a lien on the goods therein mentioned for all charges on those goods for 
freight, storage, demurrage and terminal charges, and expenses necessary for 
the preservation of the goods or incident to their transportation subsequent to the 
date of the bill and all other charges incurred in transportation and delivery, 
unless the bill expressly enumerates other charges for which a lien is claimed. In 
such case there shall also be a lien for the charges enumerated so far as they are 
allowed by law and the contract between the consignor and the carrier. 

1919, c. 65, s. 25. 
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308. Effect of sale. After goods have been lawfully sold to satisfy a carrier’s 
lien, or because they have not been claimed, or because they are perishable or 
hazardous, the carrier shall not thereafter be liable for failure to deliver the 
goods themselves to the consignee or owner of the goods, or to a holder of the 
bill given for the goods when they were shipped, even if such bill be an order bill. 

1919, c. 65, s. 26. 


Art. 4. Nucorration AND TRANSFER OF BILus 


309. Negotiation of order bills by delivery. An order bill may be negotiated 
by delivery where, by the terms of the bill, the carrier undertakes to deliver 
the goods to the order of a specified person, and such person or a subsequent 
indorsee of the bill has indorsed it in blank. 

1919, ‘¢. 65, s. 27. 


310. Negotiation of order bills by indorsement. An order bill may be nego- 
tiated by the indorsement of the person to whose order the goods are deliverable 
by the tenor of the bill. Such indorsement may be in blank or to a specified 
person. If indorsed to a specified person, it may be negotiated again by the 
indorsement of such person in blank or to another specified person. Subsequent 
negotiation may be made in like manner. 

A919 AC) 65, 8, '28; 


311. Transfer of bills. A bill may be transferred by the holder by delivery, 
accompanied with an agreement, express or implied, to transfer the title to the 
bill or to the goods represented thereby. A straight bill cannot be negotiated 
free from existing equities, and the indorsement of such a bill gives the transferee 
no additional right. 

IU (eay, thy 24 


312. Who may negotiate a bill. An order bill may be negotiated by any person 
in possession of the same, however such possession may have been acquired, if by 
the terms of the bill the carrier undertakes to deliver the goods to the order of 
such person, or if at the time of negotiation the bill is in such form that it may 
be negotiated by delivery. 

1919, c. 65, s. 30. 


313. Rights of person to whom a bill has been negotiated. A person to whom 
an order bill has been duly negotiated acquires thereby— 

1. Such title to the goods as the person negotiating the bill to him had or had 
ability to convey to a purchaser in good faith for value, and also such title to the 
goods as the consignee and consignor had or had power to convey to a purchaser 
in good faith for value; and 

2. The direct obligation of the carrier to hold possession of the goods for him 
according to the terms of the bill as fully as if the carrier had contracted directly 
with him. 

1919) .¢. 6D, Sxol. 


314. Rights of person to whom a bill has been transferred. A person to whom 
a bill has been transferred, but not negotiated, acquires thereby as against the 
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transferor the title to the goods, subject to the terms of any agreement with the 
transferor. If the bill is a straight bill, such person also acquires the right to 
notify the carrier of the transfer to him of such bill, and thereby to become the 
direct obligee of whatever obligations the carrier owed to the transferor of the 
bill immediately before the notification. 

Prior to the notification of the carrier by the transferor or transferee of a 
straight bill, the title of the transferee to the goods and the right to acquire the 
obligation of the carrier may be defeated by garnishment or by attachment or 
execution upon the goods by a creditor of the transferor, or by a notification to 
the earrier by the transferor or a subsequent purchaser from the transferor of a 
subsequent sale of the goods by the transferor. 

A carrier has not received notification within the meaning of this section unless 
an officer or agent of the carrier, the actual or apparent scope of whose duties 
includes action upon such a notification, has been notified; and no notification 
shall be effective until the officer or agent to whom it is given has had time, with 
the exercise of reasonable diligence, to communicate with the agent or agents 
having actual possession or control of the goods. 

1919, c. 65, s. 32; 1919, c. 290. 


315. Transfer of negotiable bill without indorsement. Where an order bill is 
transferred for value by delivery, and the indorsement of the transferor is 
essential for negotiation, the transferee acquires a right against the transferor to 
compel him to indorse the bill, unless a contrary intention appears. The negotia- 
tion shall take effect as of the time when the indorsement is actually made. This 
obligation may be specifically enforced. 

1919; e:. 65) 1S) 433? 


316. Warranties on sale of bill. A person who negotiates or transfers for 
value a bill by indorsement or delivery, unless a contrary intention appears, 
warrants— 

1. That the bill is genuine; 

2. That he has a legal right to transfer it; 

3. That he has knowledge of no fact which would impair the validity or worth 
of the bill; 

4. That he has a right to transfer the title to the goods, and that the goods are 
merchantable or fit for a particular purpose whenever such warranties would 
have been implied if the contract of the parties had been to transfer without a 
bill the goods represented thereby. 

LOLO Ses CO} SAS42 


317. Indorser not a guarantor. The indorsement of a bill shall not make the 
indorser liable for any failure on the part of the carrier or. previous indorser of 
the bill to fulfill their respective obligations. 

LOLI MC Gos Sao: 


318. No warranty implied from accepting payment of a debt. A mortgagee 
or pledgee or other holder of a bill for security who in good faith demands or 
receives payment of the debt for which such bill is security, whether from a 
party to a draft drawn for such debt, or from any other person, shall not be 
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deemed by so doing to represent or warrant the genuineness of such bill or the 
quantity or quality of the goods therein described. 

1919, c. 65, s. 36. 

See Mason v. Cotton Co., 148-492; overruling Finch v. Gregg, 126-176. 


319. When negotiation not impaired by fraud, accident, mistake, duress or 
conversion. The validity of the negotiation of a bill is not impaired by the fact 
that such negotiation was a breach of duty on the part of the person making the 
negotiation, or by the fact that the owner of the bill was deprived of the posses- 
sion of the same by fraud, accident, mistake, duress, loss, theft or conversion, if 
the person to whom the bill was negotiated, or a person to whom the bill was 
subsequently negotiated, gave value therefor in good faith, without notice of the 
breach of duty, or fraud, accident, mistake, duress, loss, theft, or conversion. 

1919, c. 65, 's. 37. 


320. Subsequent negotiation. Where a person, having sold, mortgaged or 
pledged goods which are in a carrier’s possession and for which an order bill has 
been issued, or, having sold, mortgaged, or pledged the order bill representing 
such goods, continues in possession of the order bill, the subsequent negotiation 
thereof by that person under any sale, pledge, or other disposition thereof to any 
person receiving the same in good faith for value and without notice of the pre- 
vious sale, shall have the same effect as if the first purchaser of the goods or bill 
had expressly authorized the subsequent negotiation. 

1919, c. 65, s. 38. 


321. Negotiation defeats vendor’s lien. Where an order bill has been issued 
for goods no seller’s lien or right of stoppage in transit shall defeat the rights 
of any purchaser for value in good faith to whom such bill has been negotiated, 
whether such negotiation be prior or subsequent to the notification to the carrier 
who issued such bill of the seller’s claim to a lien or right of stoppage in transit. 
Nor shall the carrier be obliged to deliver or be justified in delivering the goods 
to an unpaid seller unless such bill is first surrendered for cancellation. 

Uni), @, sy, EK SYP 


322. When rights and remedies under mortgages and liens are not limited. 
Except as provided in the preceding section, nothing in this chapter shall limit 
the rights and remedies of a mortgagee or lien holder whose mortgage or lien on 
goods would be valid, apart from this chapter, as against one who for value and 
in good faith purchased from the owner, immediately prior to the time of their 
delivery to the carrier, the goods which are subject to the mortgage or lien, and 
obtained possession of them. 

1919, c. 65, s. 40. 


Art. 5. Crriminan OFFENSES 


323. Issuing false bills or violating chapter made felony. Any person who 
knowingly, or with intent to defraud, falsely makes, alters, forges, counterfeits, 
prints or photographs any bill of lading purporting to represent goods received 
for shipment in this state, or with intent utters or publishes as true and genuine 
any such falsely altered, forged, counterfeited, falsely printed or photographed 
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bill of lading, knowing it to be falsely altered, forged, counterfeited, falsely 
printed or photographed, or aids in making, altering, forging, counterfeiting, 
printing, or photographing, or uttering or publishing the same, or issues or aids 
in issuing or procuring the issue of, or negotiates or transfers for value a bill 
which contains a false statement as to the receipt of the goods, or as to any other 
matter, or who, with intent to defraud, violates or fails to comply with, or aids in 
any violation of, or failure to comply with any provision of this chapter, shall be 
guilty of a felony and, upon conviction, shall be punished for each offense by 
imprisonment not exceeding five years, or by a fine not exceeding five thousand 
dollars, or both. 
1919, c. 65, s. 41; 1919, c. 290. 
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341. Release of company from liability. 
842. Company not to plead ultra vires. 
348. Failure to pay judgment is forfeiture. 
344. On presentation of proper bond officer to be inducted. 
345. Expense of fiduciary bond charged to fund. 


Art. 3. MortTGace IN Lirvu or Bonp. 


346. Mortgage in lieu of bond required to be given. 

847. Mortgage in lieu of security for appearance, costs, or fine. 

848. Cancellation of mortgage in such proceedings. 

849. Clerk of court may give surety by mortgage deposited with register. 
350. Mortgage in lieu of bond to prosecute or defend in civil case. 
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Art. 1. Orrrictat Bonps 


324. Irregularities not to invalidate. When any instrument is taken by or re- 
ceived under the sanction of the board of county commissioners, or by any person 
or persons acting under or in virtue of any public authority, purporting to be a 
bond executed to the state for the performance of any duty belonging to any 
office or appointment, such instrument, notwithstanding any irregularity or in- 
validity in the conferring of the office or making of the appointment, or any 
variance in the penalty or condition of the instrument from the provision pre- 
scribed by law, shall be valid and may be put in suit in the name of the state for 
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the benefit of the person injured by a breach of the condition thereof, in the 
same manner as if the office had been duly conferred or the appointment duly 
made, and as if the penalty and condition of the instrument had conformed to 
the provisions of law: Provided, that no action shall be sustained thereon because 
of a breach of any condition thereof or any part of the condition thereof which 
is contrary to law. 

Rey., s. 279; Code, s. 1891; R. C., c. 78, s. 9; 1842, c. 61; 1869-70, c. 169, s. 16. 

Purpose of section stated: Comrs. v. Magnin, 86-286. Official bond not in accordance with 
statute good as a voluntary bond: Governor vy. Witherspoon, 10-42. Guardian bond, sureties 
claiming it was not complete, see Rollins v. Ebbs, 138-140; overruling Rollins v. Ebbs, 137- 
305. Where guardian was appointed by court of which he was acting justice: Barnes v. 
Lewis, 73-138. Treasurer’s bond, awkward statement of condition as to school tax in, see 
Comrs. v. Magnin, 86-286. Constable’s bond, where a delivery was denied: Greensboro v. 
Scott, 84-188—where condition did not state the term, Shipman v. MeMinn, 60-122—where 
blank for constable’s name not filled out, Grier v. Hill, 51-572. Sheriff’s bond, where kind 
of taxes misstated, see Comrs. v. Sutton, 120-298—where taxes for building fences were made 
payable to one other than county treasurer, Speight v. Staton, 104-44. Failure to register 
constable’s bond does not invalidate: Warren v. Boyd, 120-57. Section referred to in Prairie 
vy. Jenkins, 75-545; Barnes v. Lewis, 73-138; Hoell v. Cobb, 49-259; State v. Jones, 29-359; 
State v. MeMinns, 29-344; State v. Pool, 27-105. 


325. Penalty for officer acting without bond. Every person or officer of whom 
an official bond is required, who presumes to discharge any duty of his office 
before executing such bond in the manner prescribed by law, is lable to a for- 
feiture of five hundred dollars to the use of the state for each attempt so to 
exercise his office. 

Rey., s. 278; Code, s. 1882; R. C., c. 78, s. 8. 


What amounts to discharging duty as officer, discussed in Hoell v. Cobb, 49-259; Mabry v. 
Turrentine, 30-201; Burke y. Elliott, 26-355; Gilliam v. Reddick, 26-368; State v. McEntyre, 
25-171. . 


326. Condition and term of official bonds. Every clerk, treasurer, sheriff, coro- 
‘ner, register of deeds, surveyor, and every other officer of the several counties 
who is required by law to give a bond for the faithful performance of the duties 
of his office, shall give a bond for the term of the office to which such officers are 
chosen, respectively. 


Reyv., s. 308; Code, s. 1874; 1869-70, c. 169; 1876-7, c. 275, s. 5; 1895, c. 207, 5. 4; 1899, 
c. 54, s. 54. 


Sheriff must give all three bonds before being inducted into office: Dixon y. Comrs., 80-118; 
Worley v. Smith, 81-304; Bray v. Barnard, 109-44. 


327. Annual examination of bonds; keeping good; increase. The bonds shall 
be carefully examined on the first Monday in December of every year, and if it 
appears that the security has been impaired, or for any cause become insufficient 
to cover the amount of money or property or to secure the faithful performance 
of the duties of the office, then the bond shall be renewed or strengthened, the 
insufficient security increased within the limits herein prescribed, and the im- 
paired security shall be made good; but no renewal, or strengthening, or addi- 
tional security shall increase the penalty of said bond beyond the limits herein 
prescribed for the term of office. 


Rey., s. 808; Code, s. 1874; 1869-70, c. 169; 1876-7, c. 275, s. 5; 1895, c 207, s. 4; 1899, 
c. 54, s. 54. 


Commissioners cannot release sureties on sheriff’s bond: Fid. Co. v. Fleming, 132-332. 


99 


328 BONDS—Art. 1 Ch. 8 


328. Effect of failure to renew bond. Upon the failure of any such officer to 
make such renewal of his bond, it is the duty of the board of commissioners, by 
an order to be entered of record, to declare his office vacant, and to proceed 
forthwith to appoint a successor, if the power of filling the vacancy in the par- 
ticular case is vested in the board of commissioners; but if otherwise, the said 
board shall immediately inform the proper person having the power of appoint- 
ment of the fact of such vacancy. 

Rev., s. 309; Code, s. 1875; 1869-70, c. 169, s. 2. 

Cases of failure to give first bond: Cole v. Patterson, 97-360; Kilburn v. Latham, 81-312; 
Worley v. Smith, 81-304; Dixon v. Comrs., 80-118. Upon failure to give or renew bond, office 
declared vacant: Bray v. Barnard, 109-44; Kilburn v. Latham, 81-312; Worley v. Smith, 
81-304; People v. Green, 75-329—but sheriff cannot be deprived of his office without a day in 
court, Vann v. Pipkin, 77-408. 


329. Justification of sureties. Every surety on an official bond required by law 
to be taken or renewed and approved by the board of commissioners shall take 
and subscribe an oath before the chairman of the board or some person authorized 
by law to administer an oath, that he is worth a certain sum (which shall be not 
less than one thousand dollars) over and above all his debts and liabilities and 
his homestead and personal property exemptions, and the sum thus sworn to 
shall in no case be less in the aggregate than the penalty of the bond. But 
nothing herein shall be construed to abridge the power of the said board of 
commissioners to require the personal presence of any such surety before the 
board when the bond is offered, or at such subsequent time as the board may fix, 
for examination as to his financial condition or other qualifications as surety. 


Rey., s. 810; Code, s. 1876; 1869-70, c. 169, s. 8; 1879, c. 207; 1889, c. 7; 1891, c 385; 
1901, c. 32. 


Sureties are liable equally and not in proportion to amount of their justification: Comrs. v. 
Dorsett, 151-307. Cited in Cole v. Patterson, 97-365. Failure of sheriff to respond to sum- 
mons to justify, effect: People v. Green, 75-329. 


330. Action against officer to compel justification; office vacated; successor 
appointed. When oath is made before any judge of the superior court by five 
respectable citizens of any county within his district that after diligent inquiry 
made they verily believe that the bond of any officer of such county, which has 
been accepted by the board of commissioners, is insufficient either in the amount 
of the penalty or in the ability of the sureties, it is the duty of such judge to 
cause a notice to be served upon such officer requiring him to appear at some 
stated time and place and justify his bond by evidence other than that of him- 
self or his sureties. If this evidence so produced fails to satisfy the judge that 
the bond is sufficient, both in amount and the ability of the sureties, he shall give 
time to the officer, not exceeding twenty days, to give another bond, the judge 
fixing the amount of the new bond, when there is a deficiency in that particular. 
And upon failure to give a good bond to the satisfaction of the judge within 
the twenty days, he shall declare the office vacant, and if the appointment be with 
himself, he shall immediately proceed to fill the vacaney; and if not, he shall 
notify the persons having the appointing power that they may proceed as afore- 
said. 

Rey., s. 316; Code, s. 1885; 1874-5, ¢. 120. 


Proceeding as to clerk: Mitchell v. West, 74-485; as to sheriff, Mitchell v. Hubbs, 74-484; 
as to treasurer, Mitchell v. Kilburn, 74-483. 
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331. Successor to give bond; official bonds to be liabilities. The person so ap- 
pointed shall give bond before the judge, and the bond so given shall in all 
respects be subject to the requirements of the law in relation to official bonds; 
and all official bonds shall be considered debts and liabilities. 

Rey., s. 317; Code, s. 1886; 1874-5, c. 120, s. 2. 

See section 354 for actions on official bonds. 


332. Judge to file statement of proceedings with commissioners. When a va- 
eancy is declared by the judge, he shall file a written statement of all his pro- 
ceedings with the clerk of the board of commissioners, to be recorded by him. 

Rey., s. 8318; Code, s. 1887; 1874-5, ¢c. 120, s. 3. 


333. Approval, acknowledgment and custody of bonds. The approval of all 
official bonds taken or renewed by the board of commissioners shall be recorded 
by their clerk. Every such bond shall be acknowledged by the parties thereto 
or proved by a subscribing witness, before the chairman of the board of commis- 
sioners, or before the clerk of the superior court, registered in the register’s 
office in a separate book to be kept for the registration of official bonds, and the 
original bond, with the approval of the commissioners endorsed thereon and 
certified by their chairman, shall be deposited with the clerk of the superior 
court, except the bond of said clerk, which shall be deposited with the register 
of deeds, for safe keeping. 

Rev., s. 311; Code, s. 1877; 1869-70, c. 169, s. 4; 1879, c. 207, s. 2. 


334. Votes of commissioners on approval recorded; penalty. It is the duty of 
the clerk of the board of commissioners to record in the proceedings of the board 
the names of those commissioners who are present at the time of the approval of 
any official bond, and who vote for such approval. Every clerk neglecting to 
make such record, besides other punishment, shall forfeit his office. Any commis- 
sioner may cause his written dissent to be entered on the records of the board. 


Rey., s. 312; Code, ss. 1878, 1881; 1869-70, c. 169, ss. 5, 8; R. C., c. 78, s. 7; 1790, c. 827; 
1809, ¢. 777. 


335. When commissioner liable as surety. Every commissioner who approves 
an official bond, which he knows to be, or which by reasonable diligence he could 
have discovered to have been, insufficient in the penal sum, or in the security 
thereof, shall be liable as if he were a surety thereto, and may be sued accordingly 
by any person having a cause of action on said bond. 

Rey., s. 3138; Code, s. 1879 ; 1869-70, c. 169, s. 6. 

Cited in Cole y. Patterson, 97-365. 


336. Record of board conclusive as to facts stated. In all actions under the 
preceding section a copy of the proceedings of the board of commissioners in 
the particular case, certified by their clerk under his hand and the seal of the 
county, is conclusive evidence of the facts in such record alleged and set forth. 

Rey., s. 314; Code, s. 1881; 1869-70, c. 169, s. 8. 


337. Person required to approve bond not to be surety. No member of the 
board of commissioners, or any other person authorized to take official bonds, 
shall sign as surety on any official bond upon the sufficiency of which the board 
of which he is a member may have to pass. 

Rey., s. 315; Code, s. 1887; 1874-5, c. 120, s. 3. 
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Art. 2. Bonps 1n Surety Company 


338. State officers may be bonded in surety company. All persons who are 
required to give bond to the state of North Carolina to be received by the gov- 
ernor or by any department of the state government, in lieu of personal security, 
may give as security for said bond and for the performance of the duties named 
in the said bond any indemnity or guaranty company authorized to do business 
in the state of North Carolina, subject to such regulations as the governor or 
department may prescribe, and with power in them to demand additional security 
at any time. Any person presenting any indemnity or guaranty company as 
surety shall accompany his bond with a statement of the insurance commissioner 
as to the condition of such company as required by law. 

Rey., Ss. 272; 1901, ec. 754. 


Notre. For certificate of solvency and insolvency of surety companies, see Insurance, 
s. 6379. 

For construction of surety bonds, see Blades v. Dewey, 136-176; Bank of Tarboro v. Fid. 
Co., 128-366. What is reasonable notice to a surety company of default: Bank of Tarboro 
y. Fid. Dep. Co., 128-366. In action on bond, where burden of proof rests: Bank v. Fidelity 
Co., 126-320. 


339. Surety company sufficient surety on bonds and undertakings. A bond 
or undertaking by the laws of North Carolina required or permitted to be given 
by a public official, fiduciary, or a party to an action or proceeding, conditioned 
for the doing or not doing of an act specified therein, shall be sufficient when it is 
executed or guaranteed by a corporation authorized in this state to act as 
guardian or trustee, or to guarantee the fidelity of persons holding places of 
public or private trust, or to guarantee the performance of contracts, other than 
insurance policies, or to give or guarantee bonds and undertakings in actions 
or proceedings. 

The bond or undertaking of a corporation having such power shall be sufficient, 
although the law or regulation in accordance with which it is given requires two 
or more sureties, or requires the sureties to be residents or freeholders. But the 
clerk of the superior court may exercise his diseretion as to accepting such a 
corporation’s surety on the bonds of fiduciaries or parties to actions or pro- 
ceedings. 

Rey., s. 273; 1895, c. 270; 1899, c. 54, s. 45; 1901, c. 706. 


340. Clerk to notify county commissioners of condition of company. Hach 
clerk of the superior court shall furnish the chairman of the board of county 
commissioners of his county with notice of each surety company licensed in this 
state, and of each surety company whose license has been revoked, in which any 
officer of the county has been bonded. 

Rey., ss. 295, 4803. 


341. Release of company from liability. A company executing such bond, 
obligation or undertaking, may be released from its liability or security on the 
same terms as are or may be by law prescribed for the release of individuals upon 
any such bonds, obligations or undertakings. 

Rev., s. 274; 1899, c. 54, s. 48. 

Surety company can only be released by getting off of bond: Bank of Tarboro y. Fid. and 
Dep. Co., 128-366. County commissioners cannot release surety on sheriff’s bond: Fidelity 
Co. v. Fleming, 132-332. 
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342. Company not to plead ultra vires. Any company which executes any 
bond, obligation or undertaking under the provisions of this article is estopped, 
in any proceeding to enforce the liability which it assumes to incur, to deny its 
corporate power to execute such instrument or assume such liability. 

Rev., s. 275; 1899, c. 54, s. 49; 1901, c 706, s. 1, subsec. 5. 


343. Failure to pay judgment is forfeiture. If a surety company against 
which a judgment is recovered fails to discharge the same within sixty days from 
the time such final judgment is rendered, it shall forfeit its right to do business 
in this state, and the insurance commissioner shall cancel its license. 

Rey., 8. 275; 1901, c. 706, s. 1, subsec. 5. 


344, On presentation of proper bond officer to be inducted. Upon presentation 
to the person authorized by law to take, accept and file official bonds, of any bond 
duly executed in the penal sum required by law by the officer chosen to any such 
office, as principal, and by any surety company, as security thereto, whose insur- 
ance or guaranty is accepted as security upon the bonds of United States bonded 
officials (such insurance company having complied with the insurance laws of 
the state of North Carolina), or by any other good and sufficient security thereto, 
such bond shall be received and accepted as sufficient, and the principal thereon 
shall be inducted into office. 

Rey., s. 276; 1899, c. 54, s. 58; 1901, c. 706, s. 1, subsec. 5. 


345. Expense of fiduciary bond charged to fund. A receiver, assignee, trustee, 
committee, guardian, executor or administrator, or other fiduciary required by 
law to give a bond as such, may include as part of his lawful expenses such sums 
paid to such companies for such suretyship not exceeding one-half of one per 
cent per annum on the account of such bonds as the clerk, judge or court may 
allow. 

Rey., s. 277; 1901, c. 706, s. 1, subsec. 5. 


Notre. For requisites for surety companies to be accepted as bondsmen, see Insurance, 
Art. 11. 


Art. 8. Morteace 1n Lizv or Bonp 


346. Mortgage in lieu of bond required to be given. An administrator, execu- 
tor, guardian, collector or receiver, or an officer required to give an official bond, 
or the agent or surety of such person or officer, may execute a mortgage on real 
estate, of the value of the bond required to be given by him to the state of North 
Carolina, conditioned to the same effect as the bond should be, were the same 
given, with a power of sale, which power of sale may be executed by the clerk 
of the superior court, with whom said mortgage shall be deposited, upon a breach 
of any of the conditions of said mortgage, after advertisement for thirty days. 

Rey., s. 265; Code, s. 118; 1874-5, c. 108, s. 2. 

Administrator cannot give mortgage on lands of intestate of whom he is heir: In re Sellars, 
118-573. 


347. Mortgage in lieu of security for appearance, costs, or fine. Any person 
required to give a bond or undertaking, or required to enter into a recognizance 
for his appearance at any court, in any criminal proceeding, or for the security 
of any costs or fine in any criminal action, may also execute a mortgage on real 
or personal property of the value of such bond or recognizance, payable to the 


103 


348 BON DS—Aarrt. 3 Ch. 8 


state of North Carolina, conditioned as such bond or recognizance would be 
required, with power of sale, which power shall be executed by the clerk or 
justice of the peace in whose court said mortgage is executed, upon a breach of 
any of the conditions of said mortgage. 

Where such mortgage upon real property is executed before a justice of the 
peace the power of sale shall be enforced by the clerk of the court of the county 
in which the criminal proceeding is had. 

No such mortgage on real property executed for the security for costs or fine 
shall allow a longer time for payment of said costs or fine than six months from 
the execution thereof, and no mortgage on personal property a longer time than 
three months, except in cases of appeal, when the time allowed shall be counted 
from the date of the final decision in the cause. 

All legitimate expenses of sale, which shall only be made after due advertise- 
ment according to law, shall be paid out of the proceeds of the sale of the mort- 
gaged property, as shall also the following fees, to wit: For each sale of real 
property mortgaged under this section the clerk shall receive two dollars, and 
for each sale of personal property mortgaged under this section the clerk or 
justice of the peace who enforces the power of sale shall receive one dollar. 

Rey., s. 266; Code, s. 120; 1874-5, c. 103, s. 3; 1891, c. 425, ss. 1, 2, 3. 

The clerk may exercise power of sale or obtain order of court: Clark v. Fairly, 175-342. 
Mortgage given may be foreclosed by motion, upon notice, in original action: Ryan v. Martin, 
103-282. This section has no application in justices’ courts: Comron v. Standland, 103-207. 


Kind of mortgage necessary to comply with statute: Eshon v. Comrs., 95-75. Referred to 
in State v. Jenkins, 121-642. 


348. Cancellation of mortgage in such proceedings. Any mortgage given by 
any person in lieu of bond or undertaking or recognizance for his appearance at 
any court in any criminal proceeding, or for the security of any cost or fine in a 
criminal action, which has been registered, when the party made his appearance 
at the court to which he was bound and did not depart the court without leave, 
or paid the cost or fine required, may be canceled or discharged by the clerk of 
the court of the county where such action was pending by entry of ‘‘satisfaction”’ 
upon the margin of the record where such mortgage is recorded, in the presence 
of the register of deeds or his deputy, who shall subscribe his name as a witness 
thereto, and such release shall have the effect to discharge and release all the 
right, title and interest of the state of North Carolina in and to the property 
described in such mortgage. 

Rey., s. 267 ; 1905, c. 106. 


349. Clerk of court may give surety by mortgage deposited with register. In 
all cases where the clerk of the superior court may be required to give surety, he 
may deposit a mortgage with the register of deeds, payable to the state, and 
conditioned, as the bond would have been required, with power of sale. The 
power of sale shall be executed by the register of deeds, upon a breach of any 
of the conditions of said mortgage; and the register of deeds shall in all cases 
immediately register the same, at the expense of the said clerk. 

Rev., s. 268; Code, s. 122; 1874-5, c. 103, s. 6. 


350. Mortgage in lieu of bond to prosecute or defend in civil case. It is lawful 
for any person desiring to commence any civil action or special proceeding, or to 
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defend the same, his agent or surety, to execute a mortgage on real estate of the 
value of the bond or undertaking required to be given, at the beginning of said 
action, or at any stage thereof, to the party to whom the bond or undertaking 
would be required to be made, conditioned to the same effect as such bond or 
undertaking, with power of sale, which power of sale may be executed upon a 
breach of any of the conditions of the said mortgage after advertisement for 
thirty days. 
Rev., s. 269; Code, s. 117; 1874-5, c. 108, s. 1. 


This section does not require, but simply ajlows, defendant to execute mortgage: Wilson v. 
Fowler, 104-471—and has no application in justice’s court, Comron v. Standland, 103-207. 
Whether can be given in lieu of appeal undertaking discussed in Hshon v. Comrs., 95-75. 


351. Affidavit of value of property required. In all cases where a mortgage is 
executed, as hereinbefore permitted, it is the duty of the clerk of the court in 
which it is executed, or of the justice, to require an affidavit of the value of the 
property mortgaged to be made by at least one witness not interested in the 
matter, action or proceeding in which the mortgage is given. 

Rev., s. 270; Code, s. 121; 1874-5, ce. 103, s. 4. 


352. When additional security required. If, from any cause, the property 
mortgaged in lieu of a bond becomes of less value than the amount of the bond 
in lieu of which the mortgage is given, and it so appears upon affidavit of any 
person having any interest in the matter as a security for which the mortgage 
was given, it is the duty of the mortgagor to give additional security by a deposit 
of money, or the execution of a mortgage on more property, or justify as required 
in cases where bond or undertaking is given. 

Rey., s. 271; Code, s. 119; 1874-5, ec. 108, s. 5. 


Art. 4. Actions on Bonps 


353. Bonds in actions payable to court officer to be sued on in name of state. 
Bonds and other obligations taken in the course of any proceeding at law, under 
the direction of the court, and payable to any clerk, commissioner, or officer of 
the court, for the benefit of the suitors in the cause, or others having an interest 
in such obligation, may be put in suit in the name of the state. 

Rey., s. 280; Code, s. 51; R. C., c. 18, s. 11. 

Merely referred to in Lackey v. Pearson, 101-655; Cotten, ex parte, 62-82. 


354. On official bonds injured party sues in name of state; successive suits. 
Every person injured by the neglect, misconduct, or misbehavior in office of any 
clerk of the superior court, register, entry-taker, surveyor, sheriff, coroner, 
constable, county treasurer, or other officer may institute a suit or suits against 
said officer or any of them and their sureties upon their respective bonds for the 
due performance of their duties in office in the name of the state, without any 
assignment thereof; and no such bond shall become void upon the first recovery, 
or if judgment is given for the defendant, but may be put in suit and prosecuted 
from time to time until the whole penalty is recovered; and every such officer 
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and the sureties on his official bond shall be liable to the person injured for all 
acts done by said officer by virtue or under color of his office. 


Rev., s. 281; Code, s. 1883; R. C., c. 78, s. 1; 1793, c, 384, s. 1; 1833, c. 17; 1825, c. Os 
1869-70, c. 169, s. 10. 

THIS SECTION GENERALLY CONSTRUED. It enlarges scope of official bonds: Kivett 
vy. Young, 106-567. Construction of words ‘‘by virtue or under color of his office’’: Daniel 
vy. Grizzard, 117-105; Smith v. Patton, 131-397; Thomas v. Connelly, 104-342; Cassidy, ex 
parte, 95-225; Greenlee v. Sudderth, 65-470; Broughton v. Haywood, 61-380. 


BONDS CUMULATIVE. Bonds of officers given from time to time during term are cumu- 
lative: Fidelity Co. v. Fleming, 132-332; Dixon v. Comrs., 80-118; Pickens v. Miller, 83-543; 
Moore v. Boudinot, 64-190; Bell v. Jasper, 37-597; Poole v. Cox, 31-69. 


LIABILITY ON OFFICIAL BONDS. Even though he may not be liable on bond he may 
be personally liable: Holt v. McLean, 75-346. Where after giving bond, new duties are added 
to office by statute, effect on liability: Daniel v. Grizzard, 117-110; County Bd. Education v. 
Bateman, 102-52; Prairie v. Worth, 78-169; State v. Bradshaw, 32-229. The bond of a public 
officer is liable for money that comes into his hands as an insurer and not merely for exercise 
of good faith: Smith v. Patton, 131-396; Presson v. Boone, 108-78; Bd. Education v. Bate- 
man, 102-52; Morgan v. Smith, 95-396; Havens v. Lathene, 75-505; Bd. Comrs. v. Clarke, 
73-257, and cases therein cited. 


RELATOR IN ACTIONS ON BOND. On sheriff’s bond, for school taxes: Comrs. v. 
Sutton, 120-298; Comrs. v. Magnin, 86-286—for county taxes, Comrs. v. Clarke, 73-255—for 
illegal levy and sale; Cook v. Smith, 119-350—for costs collected by sheriff and not paid to 
clerk, Jackson vy. Maultsby, 78-174. On treasurer’s bond, for school money: Comrs. v. Mag- 
nin, 86-286—for money due the county, Wescott v. Thees, 89-55. On register’s bond for 
wrongly issuing marriage license: Furr v. Johnson, 140-157; Joyner v. Roberts, 112-111; and 
cases cited under section 2503. Clerk’s bond, for proceeds of partition sale: Smith vy. Patton, 
131-396—for records, money, etc., not turned over to successor, Peebles v. Boone, 116-57. 
Constable’s bond, for negligence in not collecting debt: Chipley v. Albea, 53-204; State v. 
Corpening, 32-58; Governor v. Deaver, 25-56; State v. Lightfoot, 24-306. Surety cannot bring 
action as relator against cosureties for default of principal: Sanders v. Bean, 44-318. Re- 
lator is real party in interest, and miscalling his name will not impair his right: Warrenton 
y. Arrington, 101-109. No abatement of action when relator dies: Davenport v. McKee, 
98-500. 


ACTION ON OFFICIAL BONDS GENERALLY. Bonds made payable to state must be 
sued on in name of state: Carmichael v. Moore, 88-29; Williams v. McNair, 98-336; Norman 
v. Walker, 101-24. Plaintiff can sue all or one obligor in bond: Guess v. Barbee, 28-279. 
Misjoinder of parties plaintiff not fatal: Warrenton v. Arrington, 101-109. How bonds put 
in evidence: Short v. Currie, 53-42. Justice’s jurisdiction as to actions on bonds discussed 
in Fell vy. Porter, 69-140; Bryan v. Rousseau, 71-194. Obligors in bond payable to beneficiary 
cannot defend on ground that it was not made payable to state: Warrenton v. Arrington, 
101-109—nor on ground that their names were not inserted in instrument, Howell v. Parsons, 
89-230. In action against sureties on several bonds, how judgment entered: Davenport v. 
McKee, 98-500. Sureties are equally liable on the judgment and not in proportion to amount 
justified to: Comrs. v. Dorsett, 151-307. Actions brought until penalty exhausted: State v. 
McAlpin, 28-347. What evidence against principal admissible against sureties, see section 
358. Is demand necessary before action brought: Furman v. Timberlake, 93-66; Little v. 
Richardson, 51-805; Kivett v. Massey, 63-240; Potter vy. Sturges, 12-79; White v. Miller, 
20-50; Wills v. Sugg, 25-96; State v. MeIntosh, 31-307. Statute of limitations bars action in 
six years: Comrs. v. McRae, 89-95; see, also, section 439. Cases referring to but not constru- 
ing section: Daniel v. Grizzard, 117-108; Peebles v. Boone, 116-57; Fell v. Porter, 69-140. 


For actions on bond of sheriff, see section 3930—of clerk, see section 928—of county 
treasurer, see section 1388—of register of deeds, see section 3545—of constable, see sec- 
tion 973. 


355. Complaint must show party in interest; election to sue officer individually. 
Any person who brings suit in manner aforesaid shall state in his complaint 
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on whose relation and in whose behalf the suit is brought, and he shall be entitled 
to receive to his own use the money recovered ; but nothing herein contained shall 
prevent such person from bringing at his election an action against the officer 
to recover special damages for his injury. | 

Rev., s. 282; Code, s. 1884; R. C., c. 78, s. 2; 1798, c. 384, ss. 2, 3; 1869-70, c. 169, s. 11. 


Pleadings should set forth parties interested: Kerlee v. Corpening, 97-330. Following cases 
casually touch upon subject matter: Peebles v. Boone, 116-57; Joyner v. Roberts, 112-111; 
Fagan vy. Williamson, 53-433. 


356. Summary remedy on official bond. When a sheriff, coroner, constable, 
clerk, county or town treasurer, or other officer, collects or receives any money 
by virtue or under color of his office, and on demand fails to pay the same to 
the person entitled to require the payment thereof, the person thereby aggrieved 
may move for judgment in the superior court against such officer and his sureties 
for any sum demanded; and the court shall try the same and render judgment 
at the term when the motion shall be made, but ten days notice in writing of the 
motion must have been previously given. 


Rey., s. 288; Code, s. 1889; R. C., c. 78, s. 5; 1819, c. 1002; 1869-70, c. 169, s. 14; 1876-7, 
(Cit: 5 beef 9045 

This section only gives summary remedy to person who is himself entitled to funds: 
O’Leary v. Harrison, 51-338. Justice’s jurisdiction under this section: Fell v. Porter, 69-140; 
Bryan -v. Rousseau, 71-194. Referred to in Lackey v. Pearson, 101-654; Smith v. Moore, 
79-86; Guess v. Barbee, 28-279. For annotations as to clerk’s bond, see section 928—county 
treasurer’s, see section 1388—sheriff’s, section 3930—register of deeds’, section 3545—con- 
stable’s, section 973. 


357. Officer unlawfully detaining money liable for damages. When money 
received as aforesaid is unlawfully detained by any of said officers, and the same 
is sued for in any mode whatever, the plaintiff is entitled to recover, besides the 
sum detained, damages at the rate of twelve per centum per annum from the 
time of detention until payment. 

Rey., s. 284; Code, s. 1890; R. C., c. 78, s. 9; 1819, c. 1002, s. 2; 1868-9, c. 169. 


There must be some default on part of officer: Hannah v. Hyatt, 170-634. Cases referring 
casually to section: Presson v. Boone, 108-87; Gregory v. Morisey, 79-559; State v. Allen, 
27-36. 


358. Evidence against principal admissible against sureties. In actions brought 
upon the official bonds of clerks of courts, sheriffs, coroners, constables, or other 
public officers, and also upon the bonds of executors, administrators, collectors 
or guardians, when it may be necessary for the plaintiff to prove any default of 
the principal obligors, any receipt or acknowledgment of such obligors, or any 
other matter or thing which by law would be admissible and competent for or 
toward proving the same as against him, shall in like manner be admissible and 
competent as presumptive evidence only against all or any of his sureties who 
may be defendants with or without him in said actions. 

Rey., s. 285; Code, s. 1845; R. C., c. 44, s. 10; 1844, ec 38; 1881, c. 8. 


Judgment against principal fixes prima facie amount of liability of surety: Ins. Co. v. 
Bonding Co., 162-384; McNeill v. Currie, 117-346; Brown vy. Pike, 74-531; Moore v. Alex- 
ander, 96-36; Morgan v. Smith, 95-396. Admissions by sheriff evidence as against sureties, 
when: State v. Woodside, 30-104. Record of sheriff’s settlements as evidence against sure- 
ties on bond: Davenport v. McKee, 98-500. This section held not to apply in action on in- 
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demnity bond of sheriff for tort: Martin v. Buffaloe, 128-305. Annual account of guardian 
presumptive evidence against sureties on bond: Loftin v. Cobb, 126-58; Armistead v. Harra- 
mond, 11-339. Cited in Lewis v. Fort, 75-253; Speer v. James, 94-424. 


359. Officer liable for negligence in collecting debt. When a claim is placed in 
the hands of any sheriff, coroner or constable for collection, and he does not use 
due diligence in collecting the same, he shall be liable for the full amount of the 
claim notwithstanding the debtor may have been at all times and is then able to 
pay the amount thereof. 

Rev., s. 286; Code, s. 1888; R. C., c. 78, s. 3; 1844, c. 64; 1869-70, c. 169, s. 12. 


Notre. For particular classes of bonds allowed as investments to fiduciaries, see Trustees, 
s. 4018. 


See sections 3930 and 973 and annotations thereunder. This section only applies to such 
claims as are within magistrate’s jurisdiction: Brunhild v. Potter, 107-416; McLaurin vy. 
Buchanan, 60-91; Ellis v. Long, 30-515; State v. Long, 29-379. Sixteen days delay in col- 
lecting held to be negligence, when: Nixon v. Bagby, 52-4. Cases against sheriff: Brunhild 
v. Potter, 107-416; McLaurin v. Buchanan, 60-91; State v. Allen, 27-36—against constable: 
State vy. Galbraith, 65-409; Lipscomb v. Cheek, 61-332; Nixon v. Bagby, 52-4; Dunton vy. 
Doxey, 52-222; State v. Wall, 31-20; Chipley v. Albea, 53-204; Morgan v. Horne, 44-25; State 
v. Stephens, 25-92; Wills v. Sugg, 25-96. Claim remaining in constable’s hands during two 
successive terms of office, which bond sued on, see State v. Wall, 31-20. Officer is agent of 
creditor: State v. Wall, 31-20; Williams v. Williamson, 28-281. Constable taking claims for 
collection that are in magistrate’s jurisdiction, presumption is that he takes them as con- 
stable: Dunton v. Doxey, 52-222. Degree of diligence required of constable under this section: 
Morgan v. Horne, 44-25; Hearn v. Parker, 52-150. 


Art. 5. Bonp-tssurine Districts IncorPoRATED 


360. Various districts issuing bonds incorporated. The inhabitants of every 
road district, special road district, school district, graded school district, or other 
district, in the name of which, or on behalf of which, bonds or other evidences 
of indebtedness are authorized by law to be issued, shall, for all purposes relating 
to the issuance or payment of such bonds or other evidences of indebtedness, 
constitute a body politic and corporate under the name given by law to such 
district ; and all such bonds or other evidences of indebtedness hereafter issued 
shall be obligations of such corporation. The board or body authorized by law 
to issue such bonds or other evidences of indebtedness may adopt a seal for such 
corporation, and shall, except as otherwise provided by law, have and exercise 
all the powers and perform all the duties of such corporation relating to the 
issuance or payment of such bonds or other evidences of indebtedness. This 
article shall not apply to any notes or bonds heretofore issued. 

1919, ce. 308. 
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CHAPTER 9 


BOUNDARIES 


361. Special proceedings to establish. 
362. Occupation sufficient ownership. 
363. Procedure. 

364. Surveys in disputed boundaries. 


361. Special proceeding to establish. The owner of land, any of whose bound- 
ary lines are in dispute, may establish any of such lines by special proceedings 
in the superior court of the county in which the land or any part thereof is 
situated. 

Rey., s. 325; 1898, ¢. 22. 

Nature of proceeding explained: Rhodes vy. Ange, 173-25; Green v. Williams, 144-63; Woody 
v. Fountain, 143-67; Stanaland v. Rabon, 140-202; Williams vy. Hughes, 124-3; Parker v. 
Taylor, 133-103; Basnight v. Meekins, 121-23; must be strictly followed in all material re- 
spects: Forney v. Williamson, 98-329. When processioning is a matter of right: Green v. 
Williams, 144-60. Where title has been settled in one action the losing party cannot reopen 
the question by a proceeding to have the land processioned: Holley v. Holley, 96-229. For 
additional remedy when records are burned, see section 366. 


_ 362. Occupation sufficient ownership. The occupation of land constitutes suffi- 
cient ownership for the purposes of this chapter. 

Reve seo20 1 ova C22 st O0Sy Ceol: 

Possession is sufficient to maintain proceeding: Basnight v. Meekins, 121-23; Williams y. 
Hughes, 124-3; Parker v. Taylor, 133-103; Smith v. Johnson, 137-43; Stanaland v. Rabon, 
140-202; Woody v. Fountain, 143-67. Title not in question unless raised by the pleadings: 
Williams v. Hughes, 124-3; Vandyke v. Farris, 126-744; Midgett v. Midgett, 129-21; Woody 
v. Fountain, 143-67. 


363. Procedure. 1. Petition; summons; hearing. The owner shall file his pe- 
tition under oath stating therein facts sufficient to constitute the location of such 
line as claimed by him and making defendants all adjoining owners whose 
interest may be affected by the location of said line. The clerk shall thereupon 
issue summons to the defendants as in other cases of special proceedings. If the 
defendants fail to answer, judgment shall be given establishing the line according 
to petition. If the answer deny the location set out in the petition, the clerk 
shall issue an order to the county surveyor or, if cause shown, to any competent 
surveyor to survey said line or lines according to the contention of both parties, 
and make report of the same with a map at a time to be fixed by the clerk, not 
more than thirty days from date of order; to which time the cause shall be 
continued. The cause shall then be heard by the clerk upon the location of said 
line or lines and judgment given determining the location thereof. 

PROCEDURE. Court decides what are the boundaries and the jury finds where they are: 
Echerd vy. Johnson, 126-409. Burden of proof is upon plaintiff to locate line: Tillotson vy. 
Fulp; 172-499; Garris v. Harrington, 167-86; Green v. Williams, 144-60; Woody v. Fountain, 
143-66; Hill v. Dalton, 140-9, 136-339; Echerd v. Johnson, 126-409. An affidavit filed by 
defendant denying plaintiff’s allegations treated as an answer: Scott v. Kellum, 117-664. 
Injunction not granted in this proceeding, no substantive relief being afforded by it: Wilson 
y. Alleghany Co., 124-7—but this may not be so under section 758. Upon issue of title or 
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other material fact the case is transferred to civil issue docket for trial at term: Brown v. 
Hutchinson, 155-205; Woody v. Fountain, 143-66; Davis v. Wall, 142-452; Stanaland v. 
Rabon, 140-202; Smith y. Johnson, 137-43; Parker v. Taylor, 133-104—the proceeding being 
converted into an action to quiet title, Woody v. Fountain, 143-71—or into an action of eject- 
ment, Davis v. Wall, 142-452; Parker v. Taylor, 133-104; but a question of title arising inci- 
dentally does not prevent a settlement of the boundary in dispute: Green v. Williams, 144-60. 
Order of survey made: Cole v. Seawell, 152-349. Report of processioners: Roberts v. Vickey, 
110-67; Euliss v. McAdams, 101-391—under prior law, Hoyle v. Wilson, 29-466; Matthews v. 
Matthews, 26-155; Carpenter v. Whitworth, 25-204; Cansler v. Hoke, 14-268; Wilson vy. Shu- 
ford, 7-504. Setting aside report of processioners: Martin v. Flippin, 101-452. The survey, 
how made: Norwood v. Crawford, 114-513; Porter v. Durham, 90-55. Jury must locate line 
from evidence: Nall v. McMath, 177-183. Judgment as an estoppel when question of boundary 
is raised, and when question of title: Hilliard v. Abernathy, 171-644; Whitaker v. Garren, 
167-658; Davis v. Wall, 142-450; Parker v. Taylor, 133-103; Williams v. Hughes, 124-3; 
Midgett v. Midgett, 129-21. This proceeding no bar to action of ejectment: Vandyke v. 
Farris, 126-744. Cases construing prior laws: Forney v. Williamson, 98-329; Holley v. Holley, 
96-229; Oakley v. Anderson, 93-109; Porter v. Durham, 90-57; Hoyle v. Wilson, 29-466; 
Matthews v. Matthews, 26-155; Carpenter v. Whitworth, 25-204; Cansler v. Hoke, 14-268; 
Willson v. Shufford, 7-504. 


EVIDENCE. General rules explained for ascertaining boundaries: Power Co. v. Savage, 
170-625. In a general and a particular description the latter will control: Potter v. Bonner, 
174-20. Lines of another tract, natural objects, course and distance, as controlling: Gray v. 
Coleman, 171-344; Byrd v. Spruce Co., 170-429; Lumber Co. v. Bernhardt, 162-460; Lumber 
Co. v. Hulton, 152-537; s. ¢., 159-445; Mitchell v. Wellborn, 149-847; Tate v. Johnson, 148-267; 
Hill v. Dalton, 140-9; s. ¢., 136-339; Echerd v. Johnson, 126-409; Redmond vy. Stepp, 100-212. 
Senior grant and junior grant: Hill v. Dalton, 140-9; s. ¢c., 136-339; Huliss v. McAdams, 108- 
507; Sasser v. Herring, 14-340. Reversing calls of deed: Jarvis v. Swain, 173-9; Gunter v. 
Mfg. Co., 166-161. Agreement and conduct of parties may indicate line, but cannot change 
it: Taylor v. Meadows, 175-373; Wiggins v. Rogers, 175-67. Lines surveyed and marked at 
time of conveyance: Potter v. Bonner, 174-20; Milliken v. Sessoms, 173-723; Nelson v. 
Lineker, 172-279; Lumber Co. v. Lumber Co., 169-80; Allison v. Kenion, 163-582; Clarke v. 
Aldridge, 162-326; Mitchell v. Wellborn, 149-347; Fincannon vy. Sudderth, 144-587; Elliott v. 
Jefferson, 133-207. Parol evidence to remove latent ambiguities as to boundaries: Lewis v. 
Roper Lumber Co., 113-57; Wynne v. Alexander, 29-237; Bullard v. Barksdale, 33-461; Hurley 
v. Morgan, 18-425; Reed v. Schenck, 13-415; Loften v. Heath, 3-347; Bustin v. Christie, 3-99; 
Archibald y. Davis, 50-322; Waters v. Simmons, 52-54; Slade v. Green, 9-218. Declarations 
of deceased persons to locate boundaries: Bank vy. Whilden, 175-52, 159-280; Lumber Co. v. 
Hinton, 171-27; Byrd v. Spruce Co., 170-429; Sullivan v. Blount, 165-7; Lamb v. Copeland, 
158-136; Lumber Co. v. Branch, 150-240; Hill v. Dalton, 140-9; Yow v. Hamilton, 136-357; 
Shaffer v. Gaynor, 117-15; Bethea v. Byrd, 95-311; Smith v. Headrick, 93-210; Mason v. 
McCormick, 85-226; Huffman v. Walker, 83-411; Caldwell v. Neely, 81-114; Hedrick v. Gabble, 
63-48; Toole v. Peterson, 31-180; Dancy v. Sugg, 19-515; Hartzog v. Hubbard, 19-241; Sasser 
v. Herring, 14-340; Gervin v. Meredith, 4-439; Harris v. Powell, 3-349. To establish lost 
corners: Caraway v. Chaney, 51-361; Addington v. Jones, 52-582; Topping v. Sadler, 50-357; 
Safret v. Hartman, 50-185; McNeill v. Massey, 10-91; Cherry v. Slade, 7-82; Den v. Green, 
9-218. General reputation as evidence: Byrd v. Spruce Co., 170-429; Echerd v. Johnson, 
126-409; Mendenhall v. Cassells, 20-43. 


2. Appeal to term. Either party may within ten days after such determina- 
tion by the clerk serve notice of appeal from the ruling of the clerk determining 
the said location. When notice of appeal is served it shall be the duty of the 
clerk to transmit the issues raised before him to the next term of the superior 
court of the county for trial by a jury, when the question shall be heard de novo. 

On appeal other parties may come in: Bates v. Pridgen, 147-133. 


3, Survey after judgment. When final judgment is given in the proceeding 
the court shall issue an order to the surveyor to run and mark the line or lines 
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as determined in the judgment. The surveyor shall make report including a 
map of the line as determined, which shall be filed with the judgment roll in 
the cause and entered with the judgment on the special proceedings docket. 


4. Procedure as in special proceedings. The procedure under this chapter, 
the jurisdiction of the court, and the right of appeal shall, in all respects, be 
the same as in special proceedings except as herein modified. 

Reyv., 8. $26; 1893, ¢. 22; 1908, ¢. 21. 


364. Surveys in disputed boundaries. When in any suit pending in the supe- 
rior court the boundaries of lands are drawn in question, the court may, if 
deemed necessary, order a survey of the lands in dispute, agreeable to the bound- 
aries and lines expressed in each party’s titles, and such other surveys as shall 
be deemed useful; which surveys shall be made by two surveyors appointed by 
the court, one to be named by each of the parties, or by one surveyor, if the 
parties agree; and the surveyors shall attend according to the order of the court, 
and make the surveys, and shall make as many accurate plans thereof as shall be 
ordered by the court; and for such surveys the court shall make a proper allow- 
ance, to be taxed as among the costs of the suit. 

Rev., s. 1504; Code, s. 989; R. C., ce. 31, s. 119; 1779, c. 157 ; 1786, ¢. 252, 


The judge must make the allowance for such survey, and not the clerk on a motion to 
retax: Cannon y. Briggs, 174-740; LaRoque v. Kennedy, 156-361. 
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CHAPTER 10 


BURNT AND LOST RECORDS 


865. Copy of destroyed record as evidence; may be recorded. 

366. Originals may be again recorded. 

367. Dstablishing boundaries and interest, where original and copy destroyed. 

368. Copy of lost will may be probated. 

869. Copy of lost will as evidence; letters to issue. 

370. Hstablishing contents of will, where original and copy destroyed. 

371. Perpetuating destroyed judgments and proceedings. 

372. Color of title under destroyed instrument. 

873. Action on destroyed official bond. 

374. Destroyed witness tickets; duplicates may be filed. 

375. Replacing lost official conveyances. 

376. Court records as proof of destroyed instruments set out therein. 

877. Copies contained in court records may be recorded. 

878. Rules for petitions under this chapter. 

379. Records allowed under this chapter to have effect of original records. 

380. Destroyed court records proved prima facie by recitals in conveyances executed 
before their destruction. 

381. Conveyances reciting court records prima facie evidence thereof. 

882. Court records and conveyances to which chapter extends. 

883. Local, Moore County; certain records presumed burned. 

384. Local: Buncombe, Haywood, Madison, and Yancey; destroyed court records 


therein. 


365. Copy of destroyed record as evidence; may be recorded. When the office 
of any registry is destroyed by fire or other accident, and the records and other 
papers thereof are burnt or destroyed, the copies of all such proceedings, instru- 
ments and papers as are of record or registry, certified by the proper officer, 
though without the seal of office, shall be received in evidence whenever the 
original or duly certified exemplifications would be. Such copies, when the court 
is satisfied of their genuineness, may be ordered to be recorded or registered. 

Rey., 8. 827; Code, s. 55. 

This section does not have effect to exclude parol testimony to prove contents: Varner v. 
Johnston, 112-570; Hopper v. Justice, 111-418; Mobley v. Watts, 98-284. Certified copy of 
deed cannot be changed by parol testimony as to what original contained: Hopper v. Justice, 
111-418. A copy should always be produced, but if no copy, then proof may be by parol: 
Cowles v. Hardin, 91-233; Dumas v. Powell, 14-103; Baker v. Webb, 2-43. 


366. Originals may be again recorded. All original papers, once admitted to 
record or registry, whereof the record or registry is destroyed, may, on motion, 
be again recorded or registered, on such proof as the court shall require. 

Rev., S. 328; Code, s. 56. 

Registry of partition destroyed, and readmitted to record by clerk on satisfactory proof: 
Hill v. Lane, 149-267. 


367. Establishing boundaries and interest, where original and copy destroyed. 
When any conveyance of real estate, or of any right or interest therein, is lost, 
the registry thereof being also destroyed, any person claiming under the same 
may cause the boundaries thereof to be established in the manner provided in 
the chapter entitled Boundaries, or he may proceed in the following manner to 
establish both the boundaries and the nature of his estate: 
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He shall file his petition before the clerk of the superior court, setting forth 
the whole substance of the conveyance as truly and specifically as he can, the 
location and boundaries of his land, whose land it adjoins, the estate claimed 
therein, and a prayer to have his own boundaries established and the nature of 
his estate declared. 

All persons claiming any estate in the premises, and those whose lands adjoin, 
shall be notified of the proceedings. Unless they or some of them, by answer on 
oath, deny the truth of all or some of the matters alleged, the clerk shall order 
a surveyor to run and designate the boundaries of the petitioner’s land, and 
return his survey, with a plot thereof, to court. This, when confirmed, shall, 
with the declaration of the court as to the nature of the estate of the petitioner, 
be registered and have, as to the persons notified, the effect of a deed for the 
same, executed by the person possessed of the same next before the petitioner. 
But in all cases, however, wherein the process of surveying is disputed, and the 
surveyor is forbidden to proceed by any person interested, the same proceed- 
ings shall be had as under the chapter entitled Boundaries. 

If any of the persons notified deny by answer the truth of the conveyance, 
the clerk shall transfer the issues of fact to the superior court at term, to be 
tried as other issues of fact are required by law to be tried; and on the verdict 
and the pleadings the judge shall adjudge the rights of the parties, and declare 
the contents of the deed, if any deed is found by the jury, and allow the regis- 
tration of such judgment and declaration, which shall have the force and effect 
of a deed. 

Rey., s. 828; Code, s. 56. 

This is an enabling statute, giving an additional, but not exclusive, remedy: Jones v. 
Ballou, 139-526; Cowles v. Hardin, 91-231. Plaintiff can depend upon rules of common law 
to set it up: Hopper v. Justice, 111-420; Mobley v. Watts, 98-284; Cowles v. Hardin, 91-231. 
When proceeding brought hereunder, requirements must be complied with: Cowles v. Hardin, 
79-577. Before a deed can be made plaintiff must clearly prove that such a deed once existed, 
its legal operation and its loss: Plummer vy. Baskerville, 36-252; Loftin v. Loftin, 96-94. Pur- 
pose of statute stated: Waters v. Crabtree, 105-402. The judgment in this proceeding has 
the effect of the original conveyance: McNeely v. Laxton, 149-327. 


368. Copy of lost will may be probated. In counties where the original wills 
on file in the office of the clerk of superior court, and will-books containing copies, 
are lost or destroyed, if the executor or any other person has preserved a copy 
of a will (the original being so lost or destroyed) with a certificate appended, 
signed by a clerk of the court in whose office the will was, or is required to be 
filed, stating that said copy is a correct one, this copy may be admitted to probate, 
under the same rules and in the same manner as now prescribed by law for 
proving wills. The proceedings in such cases shall be the same as though such 
copy was the original offered for the first time for probate, except that the clerk 
who signed such certificate shall, on oath, acknowledge his signature, or in case 
it appears that he has died or left the state, then his signature shall be proved 
by a competent witness; and the witness or witnesses to the original, who 
may be examined, shall be required to swear that he or they signed in the 
presence of the testator and by his direction a paper-writing purporting to be 
his last will and testament. 

Rev., s. 329; Code, s. 57. 

Probate of lost will must be made before clerk: McCormick vy. Jernigan, 110-406. No 
statute of limitation applies to this proceeding: Ibid. 


8 113 


369 BURNT AND LOST RECORDS Ch. 10 


369. Copy of lost will as evidence; letters to issue. Im any action or pro- 
ceeding at law, where it becomes necessary to introduce such will to establish 
title, or for any other purpose, a copy of the will and of the record of the pro- 
bate, with a certificate signed by the clerk of the superior court for the county 
where the will may be recorded, stating that said record and copy are full and 
correct, shall be admitted as competent evidence; and when a copy of a will 
is admitted to probate, the clerk shall thereupon issue letters testamentary. 

Rev., s. 330; Code, s. 58. 


370. Establishing contents of will, where original and copy destroyed. Any 
person desirous of establishing the contents of a will destroyed as aforesaid, 
there being no copy thereof, may file his petition in the office of the clerk of the 
superior court, setting forth the entire contents thereof, according to the best 
of his knowledge, information and belief. All persons having an interest under 
the same shall be made parties, and if the truth of such petition is denied, the 
issues of fact shall be transferred to the superior court at term for trial by 
a jury, whether the will was recorded, and if so recorded, the contents thereof, 
and the declarations of the judge shall be recorded as the will of the testator. 
Any devisee or legatee is a competent witness as to the contents of every part 
of said will, except such as may concern his own interest in the same. 

Rey., s. 331; Code, s. 59. i 

Evidence to prove contents: Cox v. Lumber Co., 124-78; Varner v. Johnston, 112-570; 


Mobley v. Watts, 98-284—to prove existence of will, Cox v. Lumber Co., 124-78. Statute of 
limitations: Varner v. Johnston, 112-570. 


371. Perpetuating destroyed judgments and proceedings. Every person desir- 
ous of perpetuating the contents of destroyed judgments, orders or proceedings 
of court, or any paper admitted to record or registration, or directed to be filed 
for safe keeping, other than wills or conveyances of real estate, or some right or 
interest therein, or any deed or other instrument of writing, required to be 
recorded or registered, but not having been recorded or registered, it being com- 
petent to register or record said deed or other instrument at the time of its loss 
or destruction, may file his petition in the court having jurisdiction of like 
matters with the original proceeding, setting forth the substance of the whole 
record, deed, proceeding, or paper, which he desires to perpetuate. If, on the 
hearing, the court shall declare the existence of such record, deed, or proceeding, 
or paper at the time of the burning of the office wherein the same was lodged 
or kept, or other destruction thereof, and that the same was there destroyed, and 
shall declare the contents thereof, such declaration shall be recorded or regis- 
tered, or filed, according to the nature of the paper destroyed. 

Rev., s. 382; Code, s. 60. 

Restored record cannot be collaterally attacked: Branch v. Griffin, 99-173. 


372. Color of title under destroyed instrument. Every person who has been 
in the continual, peaceable and quiet possession of land, tenements, or heredita- 
ments, situated in the county, claiming, using and occupying them as his own, 
for the space of seven years, under known boundaries, the title thereto being 
out of the state, is deemed to have been lawfully possessed, under color of title, 
of such estate therein as has been claimed by him during his possession, although 
he may exhibit no conveyance therefor: Provided, that such possession com- 
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menced before the destruction of the registry office, or other destruction as 
aforesaid, and also that any such person, or any person claiming by, through 
or under him, makes affidavit and produces such proof as is satisfactory to the 
court that the possession was rightfully taken; and if taken under a written 
conveyance, that the registry thereof was destroyed by fire or other means, or 
was destroyed before registry as aforesaid, and that neither the original nor 
any copy thereof is in existence: Provided further, that such presumption shall 
not arise against infants, persons of nonsane memory, and persons residing out 
of the state, who were such at the time of possession taken, and were not therefore 
barred, nor were so barred at the time of the burning of the office or other 
destruction. 

Rey., s. 833; Code, s. 61. 

Hill y. Overton, 81-393. 


373. Action on destroyed official bond. Actions on official or other bonds lodged 
in any office which are destroyed with the registry thereof may be prosecuted 
by petition against the principal and sureties thereto, and the proceedings shall 
be as in the former courts of equity. 

Rey., s. 334; Code, s. 62. 

This proceeding is equitable in its nature: McCormick v. Jernigan, 110-406. 


374. Destroyed witness tickets; duplicates may be filed. The court having 
jurisdiction of the action may allow other witness tickets to be filed in place 
of such as may be destroyed, upon the oath of the witness or other satisfactory 
proof. 

Rev., s. 835; Code, s. 63. 


375. Replacing lost official conveyances. Where any conveyance executed by 
» any person, sheriff, clerk and master, or commissioner of court has been lost, and 
registry thereof destroyed as aforesaid, and there is no copy thereof, such persons, 
whether in or out of office, may execute another of like tenor and date, reciting 
therein that the same is a duplicate, and such deed shall be evidence of the facts 
therein recited, in all cases wherein the parties thereto are dead, or are incom- 
petent witnesses to prove the same, to the extent as if it was the original 
conveyance. 
Rey., s. 386; Code, s. 64. 


376. Court records as proof of destroyed instruments set out therein. The 
records of any court in or out of the state, and all transcripts of such records, 
and the exhibits filed therewith in any case, are admissible to prove the existence 
and contents of all deeds, wills, conveyances, depositions and other papers, 
copies whereof are therein set forth or exhibited, in all cases where the records 
and registry of such as were or ought to have been recorded and registered, 
or the originals of such as were not proper to be recorded or registered, have 
been destroyed as aforesaid, although such transcripts or exhibits have been 
informally certified ; and when offered in evidence have the like effect as though 
the transcript or record was the record of the court whose records are destroyed, 
and the deeds, wills and conveyances, depositions and other papers therein copied 
or therewith exhibited were original. 

Rev., s. 337; Code, s. 65. 


Fain v. Gaddis, 144-765. 
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377. Copies contained in court records may be recorded. The copies afore- 
said of all such deeds, wills, conveyances and other instruments proper to be 
recorded or registered, as are mentioned in the preceding section, may be 
recorded or registered on application to the clerk of the superior court and due 
proof that the original thereof was genuine. 

Rev., s. 338; Code, s. 66. 


378. Rules for petitions under this chapter. The following rules shall be 
observed in petitions and motions under this chapter: 

1. The facts stated in every petition or motion shall be verified by affidavit 
of the petitioner that they are true according to the best of his knowledge, 
information, and belief. 

2. The instrument or paper sought to be established by any petition shall be 
fully set forth in its substance, and its precise language shall be stated when the 
same is remembered. 

3. All persons interested in the prayers of the petition or decree shall be 
made parties. 

4. Petitions to establish a record of any court shall be filed at term in the 
superior court of the county where the record is sought to be established. Other 
petitions may be filed in the office of the clerk. 

5. The costs shall be paid as the court may decree. 

6. Appeals shall be allowed as in all other cases, and where the error alleged 
shall be a finding by the superior court at term, of a matter of fact, the same 
may be removed on appeal to the supreme court, and the proper judgments 
directed to be entered below. 

7. It shall be presumed that any order or record of the court of pleas and 
quarter sessions, which was made and has been lost or destroyed, was made by 
a legally constituted court, and the requisite number of justices, without naming . 
said justices. 

Rev., s. 339; Code, s. 69; 18938, c. 295. 

Parties to proceeding: Cowles v. Hardin, 79-577. Verification of petition: Cowles v. 


Hardin, 79-577. Cases having some bearing: Flemming vy. Roberts, 77-415; Dail v. Sugg, 
85-104. 


379. Records allowed under this chapter to have effect of original records. 
The records and registries allowed by the court in pursuance of this chapter 
shall have the same force and effect as original records and registries. 

Rey., s. 8340; Code, s. 68. 

See Waters v. Crabtree, 105-402; McNeely v. Laxton, 149-327. 


380. Destroyed court records proved prima facie by recitals in conveyances 
executed before their destruction. The recitals, reference to, or mention of 
any decree, order, judgment or other record of any court of record of any county 
in which the courthouse, or records of said courts, or both, have been destroyed 
by fire or otherwise, contained, recited or set forth in any deed of conveyance, 
paper-writing, or other bona fide written evidence of title, executed prior to the 
destruction of the courthouse and records of said county, by any executor or 
administrator with a will annexed, or by any clerk and master, superior court 
clerk, clerk of the court of pleas and quarter sessions, sheriff, or other officer, 
or commissioners appointed by either of said courts, and authorized by law to 
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execute said deed or other paper-writing, are deemed, taken and recognized 
as true in fact, and are prima facie evidence of the existence, validity and bind- 
ing force of said decree, order, judgment or other record so referred to or recited 
in said deed or paper-writing, and are to all intents and purposes binding and 
valid against all persons mentioned or described in said instrument of writing, 
deed, etc., as purporting to be parties thereto, and against all persons who were 
parties to said decree, judgment, order or other record so referred to or recited, 
and against all persons claiming by, through or under them or either of them. 

Rey., s. 841; Code, s. 69. 

Section is constitutional: Barefoot v. Musselwhite, 153-208. It must be shown that the 
record has been destroyed before recitals in the deed are evidence: Ibid. Judgment roll lost, 
contents proven by minute docket: Everett vy. Newton, 118-919. Recitals in deeds evidence 
of regularity of court proceedings: Hare v. Hollomon, 94-14; Everett v. Newton, 118-919; 
Pinnell vy. Burroughs, 168-315; s. ¢., 172-182; evidence of facts and authority set out: Irvin 
v. Clark, 98-437. Recitals of record in a deed executed by virtue of court proceedings prior 
to 1865 prima facie evidence of existence and validity of record: Isler vy. Isler, 88-576. 
Existence and validity of execution proven by recitals in sheriff’s deed: Dail v. Sugg, 85-104. 
Cases merely citing section: Lumber Co. v. Sanford, 112-655; In re Thomas, 111-416. 


381. Conveyances reciting court records prima facie evidence thereof. Such 
deed of conveyance, or other paper-writing, executed as aforesaid, and regis- 
tered according to law, may be read in any suit now pending or which may 
hereafter be instituted in any court of this state, as prima facie evidence of the 
existence and validity of the decree, judgment, order, or other record upon 
which the same purports to be founded, without any other or further restoration 
or reinstatement of said decree, order, judgment, or record than is contained in 
this chapter. 

Rey., s. 342; Code, s. 70. 

When record is lost, recitals in a deed that certain proceedings were had are prima facie 
evidence: Pinnell v. Burroughs, 172-182; see, also, Hare v. Hollomon, 94-20. 


382. Court records and conveyances to which chapter extends. This chapter 
shall extend to records of any court which has been or may be destroyed by fire 
or otherwise, and to any deed of conveyance, paper-writing, or other bona fide 
evidence of title executed before the destruction of said records. 

Rev., s. 348; Code, s. 71. 


383. Local: Moore County; certain records presumed burned. In all cases 
in Moore County of bonds, indentures, accounts, minutes, judgment rolls and all 
other records that cannot be found on record or on file in the said clerk’s office 
after diligent search therefor by the clerk of the court, and cannot be otherwise 
accounted for, the same having been on record or file therein on or before Sep- 
tember fifth, one thousand eight hundred and eighty-nine, shall be presumed 
to have been destroyed by fire. In all cases in which said bonds, indentures, 
accounts, minutes, judgment rolls and other records or any part thereof have 
been lost or destroyed and in which it may become necessary to use the same in 
evidence, it shall be presumed that the same were executed, filed, audited or 
adjudicated, as the case may be, in due and legal form and were in all respects 
lawful records and documents. 

Rey., s. 344; 1891, c. 55. 
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384. Local: Buncombe, Haywood, Madison and Yancey; destroyed court rec- 
ords therein. Whenever any of the records of any of the courts in this state 
have been burnt, lost or destroyed, and there is in existence any copy thereof, 
or of any part of the same, duly certified, whether under the seal of the court 
or otherwise, by any former clerk of said court, it shall be the duty of the 
present clerk of said court, or any clerk of said court hereafter in office, upon 
presentation to him of such copy and the payment of his lawful fees therefor, 
to record said copy upon the minutes or records of said court; and after the 
same shall have been so recorded the record then shall be used as and be taken 
and deemed and shall have all the force and effect of the original record so 
burnt, lost or destroyed; and such record thereof, or a copy of the same duly 
certified by the clerk of said court, shall be in all respects competent in the 
same way and manner as the original record in all the courts of this state. This 
section shall apply only to the counties of Buncombe, Madison, Yancey and 
Haywood. 

Rey., s. 845; 1905, c. 308. 
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CHAPTER 11 


CITIZENSHIP RESTORED 


385. Petition filed. 

386. When and where petition filed. 

387. Notice given. 

388. Hearing and evidence. 

389. Decree. 

390. Procedure in case of pardon or suspension of judgment. 


385. Petition filed. Any person convicted of an infamous crime, whereby 
the rights of citizenship are forfeited, desiring to be restored to the same, shall 
file his petition in the superior court, setting forth his conviction and the punish- 
ment inflicted, his place or places of residence, his occupation since his convic- 
tion, the meritorious causes which, in his opinion, entitle him to be restored to 
his forfeited rights, and that he has not before been restored to the lost rights of 
citizenship. 

Rey., 8. 2675; Code, ss. 2938, 2940; R. C., c. 58, ss. 1, 3; 1840, c. 36, 5. 4. 


The disqualification for citizenship is not part of the judgment of the court, but a mere 
consequence thereof: State v. Jones, 82-685. 


386. When and where petition filed. At any time after the expiration of 
four years from the date of conviction, the petition may be filed in the supe- 
rior court of the county in which the applicant is at the time of filing and 
has been for five years next preceding a bona fide resident, or in the superior 
court of the county, at term, where the indictment was found upon which the 
conviction took place; and in ease the petitioner may have been convicted of an 
infamous crime more than once, and indictments for the same may have been 
found in different counties, the petition shall be filed in the superior court of 
that county where the last indictment was found. 

Rey., s. 2676; Code, ss. 2940, 2941; 1897, c. 110; R. C., c. 58, ss. 3, 4; 1840, c. 36, s. 3. 

Upon conviction, imprisonment and pardon, application can be made only after four years 
from conviction: In re Petition of Jones, 160-15. 


387. Notice given. Upon filing the petition the clerk of the court shall adver- 
tise the substance thereof, at the courthouse door of his county, for the space 
of three months next before the term when the petitioner proposes that the 
same shall be heard. 

Rey., Ss. 2677; Code, s. 2938; R. C., c. 58, s. 1; 1840, c. 36. 


388. Hearing and evidence. The petition shall be heard by the judge at term, 
at which hearing the court shall examine all proper testimony which may 
be offered, either by the petitioner as to the facts set forth in his petition or by 
any one who may oppose the grant of his prayer. The petitioner shall also prove 
by five respectable witnesses, who have been acquainted with the petitioner’s 
character for three years next preceding the filing of his petition, that his charac- 
ter for truth and honesty during that time has been good; but no deposition 
shall be admissible for this purpose unless the petitioner has resided out of this 
state for three years next preceding the filing of the petition. 


Rev., s. 2678; Code, ss. 2938, 2939; 1897, c. 110; 1901, c. 583; R. C., c. 58, ss. 1, 2; 1840, 
c. 36. 
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389. Decree. At the hearing the court, on being satisfied of the truth of the 
facts set forth in the petition, and on its being proved that the character of 
the appheant for truth and honesty is good, shall decree his restoration to the lost 
rights of citizenship, and the petitioner shall accordingly be restored thereto. 

Rey., s: 2679 ; Code, s. 2988; R. C., c. 58, s. 1; 1840, c. 36. 


390. Procedure in case of pardon or suspension of judgment. Any person con- 
victed of any crime, whereby the rights of citizenship are forfeited, and the 
judgment of the court pronounced does not include imprisonment anywhere, 
and pardon has been granted by the governor, or the court suspended judgment 
on payment of the costs, and the costs have been paid, such person may be 
restored to such forfeited rights of citizenship upon application, by petition, 
to the judge presiding at any term of the superior court held for the county 
in which the conviction was had, one year after such conviction. The petition 
shall set out the nature of the crime committed, the time of conviction, the judg- 
ment of the court, and that pardon has been granted by the governor, and also 
that said crime was committed without felonious intent, and shall be verified 
by the oath of the applicant and accompanied by the affidavits of ten reputable 
citizens of the county, who shall state that they are well acquainted with the 
applicant and that in their opinion the crime was committed without felonious 
intent. No notice of the petition in such case shall be necessary, and no adver- 
tisement thereof be made, but the same shall be heard by the judge, upon its pre- 
sentation, during a term of court; and if he is satisfied as to the truth of the 
matters set out in the petition and affidavits, he shall decree the applicant’s 
restoration to the lost rights of citizenship, and the clerk shall spread the decree 
upon his minute docket: Provided, that in all cases where the court suspended 
judgment it shall not be necessary to allege or prove that pardon has been granted 
by the governor, and in such cases the petition may be made and the forfeited 
rights of citizenship restored at any time after conviction. 

Rey., s. 2680; 1899, ec. 44, 249; 1905, c. 547. 


For cases prior to this enactment, see State v. Houston, 103-383; State v. Pearson, 97-434. 
This section does not apply to a case of conviction and imprisonment: In re Petition of Jones, 
160-15. Upon pardon granted, the fine paid may be recovered if it is still under control of 
the court: Bynum v. Turner, 171-86. 
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CHAPTER 12 


CIVIL PROCEDURE 


SUBCHAPTER I. DEFINITIONS AND GENERAL PROVISIONS 


ArT, 1. DEFINITIONS. 


391. Remedies. 

392. Actions. 

393. Special proceedings. 
394. Kinds of actions. 

395. Criminal action. 

396. Civil action. 

397. When court means clerk. 


ArT, 2. GENERAL PROVISIONS. 


398. Remedies not merged. 

399. One form of action. 

400. Plaintiff and defendant. 

401. How party may appear. 

402. Feigned issues abolished and substituted. 
403. Jurisdiction of clerk. 


SUBCHAPTER II. LIMITATIONS 


ArT. 3. LIMITATIONS, GENERAL PROVISIONS. 


404. When action commenced. 

405. Run from accrual of cause of action; objection. 

406. Deemed pleaded by insane party. 

407. Disabilities. 

408. Disability of marriage. 

409. Cumulative disabilities. 

410, Disability must exist when right of action accrues. 

411. Defendant out of state; when action begun or judgment enforced. 
412. Death before limitation expires; action by or against executor. 
413. Time of stay by injunction or prohibition. 

414. Time during controversy on probate of will or granting letters. 
415. New action within one year after nonsuit, ete. 

416. New promise must be in writing. 

417. Admission by partner or comaker. 

418. Undisclosed partner. 

419. Cotenants. 

420. Applicable to actions by state. 

421. Action on open account. 

422. Not applicable to bank bills. 

423. Actions against bank directors or stockholders. 

424, Aliens in time of war. 


Art. 4. LIMITATIONS, REAL PROPERTY. 


425. Title against state. 

426. Possession presumed out of state. 

427. Such possession valid against claimants under state. 
428. Seven years possession under colorable title. 
429. Seizin within 20 years necessary. 

430. Twenty years adverse possession. 

431. Action after entry. 

432. Possession follows legal title. 

433. Tenant’s possession is landlord’s. 

434. No title by possession of right of way. 

435. No title by possession of public ways. 


Art. 5. LIMITATIONS, OTHER THAN REAL PROPERTY. 
436. Periods prescribed. 


CIVIL PROCEDURE Ch. 


. Ten years. 

. Seven years. 

. Six years. 

. Five years. 

. Three years. 

. Two years. 

. One year. 

. Six months. 

. All other actions, ten years. 


SUBCHAPTER III. PARTIES 
PARTIES, 


. Real party in interest; grantees and assignees. 

. Suits for penalties. 

. Action by purchaser under judicial sale. 

. Action by executor or trustee. 

. Infants, etc., sue by guardian or next friend. 

. Infants, ete., defend by guardian ad litem. 

. Appointment of guardian ad litem in actions begun by publication. 
. Guardian ad litem to file answer. 

. Married women. 

. Who may be plaintiffs. 

. Who may be defendants. 

. Joinder of parties; action by or against one for benefit of a class. 
. Persons severally liable. 

. Persons jointly liable. 

. New parties by order of court; intervenor. 

. Abatement of actions. 

. Procedure on death of party. 


SUBCHAPTER IV. VENUE 
VENUE. 


. Where subject of action situated. 

. Where cause of action arose. 

. Official bonds, executors and administrators. 

. Domestic corporations. 

. Foreign corporations. 

. Actions against railroads. 

. Venue in all other cases. 

. Change of venue. 

. Removal for fair trial. 

. Affidavits on hearing for removal, when removal ordered. 
. Additional jurors from other counties instead of removal. 
. Transcript on removal; subsequent proceedings. 


SUBCHAPTER V. COMMENCEMENT OF ACTIONS 


SUMMONS. 


. Civil actions commenced by. 

. Contents; return; seal. 

. Issues to several counties. 

. When directed to officer of adjoining county. 
. When officer must execute and return. 

. Alias and pluries. 

. Discontinuance. 

. Service by reading. 

. Service by copy. 

. Service by publication. ¢ 

. Manner of publication. 

. Filing complaint in cases of publication. 
. When service by publication complete. 

. Jurisdiction acquired from service. 

. Proof of service. 
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490 
491 
492 


ART, 9. 


493. 
494, 
495. 
496. 


ArT. 10. 
497. 
498. 
499, 


ArT, 11. 


500. 
501. 
502. 
503. 
504. 


ArT. 12. 


505. 
506. 
507. 


ArT. 13. 


508. 
509. 
510. 


ArT. 14. 


511. 
512. 
513. 
514. 
515. 
516. 
517. 
518. 


ArT. 15. 


519. 
520. 
521. 
522. 

23. 


ArT. 16. 
524. 
525. 
526. 


ArT. 17. 


527. 
528. 
529. 
530. 
531. 
532. 
533. 
534. 
535. 


CIVIL PROCEDURE Ch. 


. Voluntary appearance by defendant. 
. Personal service on nonresident. 
. Defense after judgment on substituted service. 


PROSECUTION BONDS. 


Plaintiff’s for costs. 

Suit as a pauper; counsel. 

Defendant’s, for costs and damages in action for land. 
Defense without bond. 


JOINT AND SEVERAL DEBTORS. 


Defendants jointly and severally liable. 
Summoned after judgment; defense. 
Pleading and proceedings same as in action. 


Lis PENDENS. 


Filing of notice of suit. 

Cross-index of lis pendens. 

Effect on subsequent purchasers. 
Notice void unless action prosecuted. 
Cancellation of notice. 


SUBCHAPTER VI. PLEADINGS 


CoMPLAINT. 

First pleading and its filing. 
Contents. 

What causes of action may be joined. 


DEFENDANT’S PLEADINGS. 


Demurrer and answer. 
When defendant appears and pleads; time for. 
Sham and irrelevant defenses. 


DEMUREER. 


Grounds for. 

Must specify grounds. 

Amendments; hearing. 

Appeals. 

Procedure after return of judgment. 
Division of action when misjoinder. 
Grounds not appearing in complaint. 
Objection waived. 


ANSWER. 


Contents. 

Debt for purchase money of land denied. 
Counterclaim. 

Several defenses. 

Contributory negligence pleaded and proved. 


REPLY. 


Demurrer or reply to answer. 
Contents ; demurrer to answer. 
Demurrer to reply. 


PLEADINGS, GENERAL PROVISIONS. 


Forms of pleadings. 

Subscription and verification of pleadings. 

Form of verification. 

Verification by agent or attorney. 

Verification by corporation or the state. 

Verification before what officer. 

When verification omitted ; use in criminal prosecutions 
Items of account; bill of particulars. 

Pleadings construed liberally. 
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ART. 20. 


CIVIL PROCEDURE Ch. 


. Time for pleading enlarged. 

. Irrelevant, redundant, indefinite pleadings. 

. Pleading judgments. 

. How conditions precedent pleaded. 

. How instrument for payment of money pleaded. 
. How private statutes pleaded. 

. Pleadings in libel and slander. 

. Allegations not denied, deemed true. 

. Pleading lost, copy used. 


ArT. 18. 


. Amendment as of course. 

. Pleading over after demurrer. 

. Amendment in discretion of court. 

. Amendment changing nature of action or relief; effect. 
. Unsubstantial defects disregarded. 

. Defendant sued in fictitious name; amendment. 

. Supplemental pleadings. 

. Variance, material and immaterial. 

. Total failure of proof. 


AMENDMENTS. 


SUBCHAPTER VII. TRIAL AND ITS INCIDENTS 
TRIAL. 


. Defined. 

. Joinder of issue and trial. 

. How issue tried. 

. Issues of fact. 

. Issues of fact before the clerk. 

. Continuance before term, affidavit. 

. Continuance during term. 

. Counter affidavits as to continuance. 

. Order of business. 

. Separate trials. 

. Judge to explain law, but give no opinion on facts. 
. Requests for instructions. 

. Instructions in writing; when to be taken to jury room. 
. Demurrer to evidence. 

. Waiver of jury trial. 

. Findings of fact and conclusions of law by judge. 
. Exceptions to decision of court. 

. Procedure upon judgment on issue of law. 


REFERENCE. 


. By consent. 

. Compulsory. 

. How referee chosen or appointed. 
. Referees may administer oaths. 

. Powers of referees at trial. 

. Testimony reduced to writing. 

. Report, review, and judgment. 

. Report, contents and effect. 


ART. 21. 
. Defined. 

. Of law. 

> OF fact. 

. Order of trial. 

. Form and preparation. 


ISSUES. 


VERDICT. 


. General and special. 

. Special controls general. 

. Character of, for different actions. 

. Jury to assess damages; counterclaim. 
. Entry of verdict and judgment. 

. Hxceptions. 

. Motion to set aside. 
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CIVIL PROCEDURE Ch. 


SUBCHAPTER VIII. JUDGMENT 
JUDGMENT. 


. Defined. 

. Default judgment before clerk. 

. When clerk transfers to term for default judgment. 
. By default final. 

. By default and inquiry. 

. By default for defendant. 

. Rendered in vacation. 

. On frivolous pleading. 

. Mistake, surprise, excusable neglect. 

. Stands until reversed. 

. For and against whom given; failure to prosecute. 

. Against married women. 

. Nonsuit not allowed after verdict. 

. Party dying after verdict. 

. When limited by demand in complaint. 

. When passes legal title. 

. Regarded as a deed and registered. 

. Certified registered copy evidence. 

. In action for recovery of personal property. 

. What judge approves judgment. 

2. Judgment roll. 

. Docketed and indexed; held as of first day of term. 
. Where and how docketed ; lien. 

. Of supreme court docketed in superior court; lien. 

. Of federal court docketed ; lien. 

. Paid to clerk; docket credited ; transcript to other counties. 
. Payment by one of several; transfer to trustee for payor. 
. Clerk to pay money to party entitled. 

. Credits upon payments. 

. For money due on judicial sale. 

. Applicable to justices’ courts. 


CONFESSION OF JUDGMENT. 


. When and for what. 
. Debtor to make verified statement. 
. Judgment; execution; installment debt. 


SUBMISSION OF CONTROVERSY WITHOUT ACTION. 


. Submission, affidavit, and judgment. 
. Judgment roll. 
. Judgment enforced ; appeal. 


SUBCHAPTER IX. APPEAL 
APPEAL, 


. Writs of error abolished. 

. Certiorari, recordari, and supersedeas. 

. Appeal to supreme court; security on appeal; stay. 

. Who may appeal. 

. Appeal from clerk to judge. 

. Clerk to transfer issues of fact to civil issue docket. 
. Duty of clerk on appeal. 

. Duty of judge on appeal. 

. Judge determines entire controversy ; may recommit. 
. Appeal from superior court judge. 

. Appeal from judge in special proceedings. 

. Interlocutory orders reviewed on appeal from judgment. 
. When appeal taken. 

. Entry and notice of appeal. 

. Case on appeal; statement, service and return. 

. Settlement of case on appeal. 

. Clerk to prepare transcript. 

. Undertaking on appeal filing; waiver. 

. Justification of sureties. 

. Notice of motion to dismiss; new bond or deposit. 
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ART, 


ART. 
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. Appeals in forma pauperis; clerk’s fees. 

. Undertaking to stay execution on money judgment. 

. How judgment for personal property stayed. 

. How judgment directing conveyance stayed. 

. How judgment for real property stayed. 

. Docket entry of stay. 

. Scope of stay; security limited for fiduciaries. 

. Undertaking in one or more instruments; served on appellee. 
. Judgment not vacated by stay. 

. Judgment on appeal and on undertaking; restitution. 

. Procedure after determination of appeal. 

. Appeal from justice heard de novo; judgment by default; appeal dismissed. 
. Appeal from justice docketed for trial de novo. 

. Plaintiff’s cost bond on appeal from justice. 


SUBCHAPTER X. EXECUTION 
EXECUTION. 


. Judgment enforced by execution. 

. Kinds of; signed by clerk; when sealed. 

. Against married woman. 

. Clerk to issue in six weeks; penalty. 

. Within three years as of course. 

. After three years by leave. 

. Issued from and returned to court of rendition. 

. To what counties issued. 

. Sale of land under execution. 

. When attested and returnable. 

. Against the person. 

. Defendant dying in execution; new execution against property. 
. Form of execution. 

. Variance between judgment and execution. 

. Property liable to sale under execution. 

. Sale of trust estates; purchaser’s title. 

. Sheriff’s deed on sale of equity of redemption. 

. Forthcoming bond for personal property. 

. Summary remedy on forthcoming bond. 

. Requirement of bond; possession and sale of property. 
. Entry of returns on judgment docket; penalty. 

. Cost of keeping livestock ; officer’s account. 

. Purchaser of defective title; remedy against defendant. 
. Cost on execution paid to clerk; penalty. 


EXECUTION AND JUDICIAL SALES. 


. How advertised ; cost of newspaper publication. 
. Advertisement of resale. 

. Notice served on defendant; when on governor. 
. Sale days. 

. Sale hours. 

2. Postponement. 

3. Certain sales validated. 

. Certain private acts repealed. 

. Advertisement as to personal property. 

. Penalty for selling contrary to law. 

. Officer’s return of no sale for want of bidders; penalty. 
. Officer to prepare deed for property sold. 


BETTERMENTS. 


. Petition by claimant; execution suspended; issues found. 

. Annual value of land and waste charged against defendant. 
. Value of improvements estimated. 

. Improvements to balance rents. 

. Verdict, judgment, and lien. 

. Life tenant recovers from remainderman. 

. Value of premises without improvements. 

. Plaintiff’s election that defendant take premises. 

. Payment made to court; land sold on default. 
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708. If plaintiff is married woman, minor, or insane. 
709. Defendant evicted, may recover from plaintiff. 
710. Not applicable to suit by mortgagee. 


ArT. 30. SUPPLEMENTAL PROCEEDINGS. 


711. Execution unsatisfied; debtor ordered to answer. 

712. Property withheld from execution; proceedings. 

713. Proceedings against joint debtors. 

714. Debtor leaving state or concealing himself, arrested ; bond. 
715. Hxamination of parties and witnesses. 

716. Incriminating answers, not privileged ; not used in criminal proceedings. 
717. Disposition of property forbidden. 

718. Debtors of judgment debtor may satisfy execution. 

719. Debtors of judgment debtor summoned. 

720. Where proceedings instituted and defendant examined. 

721. Debtor’s property ordered sold. 

722. Receiver appointed. 

723. Filing and record of appointment; property vests in receiver. 
724. Where order of appointment recorded. 

725. Receiver to sue debtors of judgment debtor. 

726. Reference. 

727. Disobedience of orders punished as for contempt. 


SUBCHAPTER XI. HOMESTEAD AND EXEMPTIONS 


Art. 31. Property Exempt From EXECUTION. 


728. Property exempted. 

729. Conveyed homestead not exempt. 

730. Sheriff to summon and swear appraisers. 

731. Duty of appraisers; proceedings on return. 

732. Reallotment for increase of value. 

733. Appeal as to reallotment. 

734, Levy on excess; return of officer. 

735. When appraisers select. 

736. Homestead in tract not contiguous. 

737. Personal property appraised on demand. 

738. Appraiser’s oath and fees. 

739. Returns registered. 

740. Exceptions to valuation and allotment; procedure. 
741. Increase demanded; jury; verdict; commissioners; report. 
742. Undertaking of objector. 

743. Set aside for fraud or irregularity. 

744. Return registered; original or copy evidence. 

745. Allotted on petition of owner. 

746. Advertisement of petition; time of hearing. 

747. Exceptions when allotted on petition. 

748. Allotted after death of homesteader. 

749. Liability of officer, as to allotment, return and levy. 
750. Liability of officer, appraised or assessed for conspiracy or fraud. 
751. Forms. 


SUBCHAPTER XII. SPECIAL PROCEEDINGS 


ART. 32. SPECIAL PROCEEDINGS. 


752. Chapter applicable to special proceedings. 

753. Contested special proceedings ; commencement; summons. 
754. Return of summons. 

755. When complaint filed ; nonsuit. 

756. Nonsuit for failure to file. 

757. Wiling time enlarged. 

758. Defenses pleaded ; transferred to civil issue docket; amendments. 
759. EXx parte, Gommenced by petition. 

760. Clerk acts summarily ; authority from nonresident. 

761. Judge approves when petitioner is infant. 

762. Orders signed by judge. 
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. Reports of commissioners and jurors. 

. No report set aside for trivial defect. 

. Commissioner of sale to account in sixty days. 

. Commissioners selling land for reinvestment, etc., to give bond. 


SUBCHAPTER XIII. PROVISIONAL REMEDIES 
ARREST AND Balt. 


. Arrest only as herein prescribed. 


768. In what cases arrest allowed. 


. Order and affidavit. 

. Undertaking before order. 

. Issuance and form of order. 

. Copies of affidavit and order to defendant. 
3. Execution of order. 

. Vacation of order for failure to serve. 

. Motion to vacate order; jury trial. 

. Counter affidavits by plaintiff. 

. How defendant discharged. 

. Defendant’s undertaking. 

. Defendant’s undertaking delivered to clerk; exception. 
. Notice of justification; new bail. 

. Qualification of bail. 

. Justification of bail. 

. Allowance of bail. 

. Deposit in lieu of bail. - 

. Deposit paid into court; liability on sheriff’s bond. 
. Bail substituted for deposit. 

. Deposit applied to plaintiff's judgment. 

. Defendant in jail, sheriff may take bail. 

. When sheriff liable as bail. 

. Action on sheriff’s bond. 

. Bail exonerated. 

. Surrender of defendant. 

. Bail may arrest defendant. 

4. Proceedings against bail by motion. 

. Liability of bail to sheriff. 

. When bail to pay costs. 

. Bail not discharged by amendment. 


ATTACH MENT. 


. In what actions attachment granted. 

. Affidavit must show what. 

. Affidavit to be filed. 

. By whom granted. 

2. Time of issuance; service of Summons. 

. Undertaking. 

. Validity of undertaking. 

. To whom warrant directed ; duty of officer. 

3. Notice; service and contents. 

. Execution, levy, and lien. 

. Return of warrant by sheriff. 

. When granted by justice of peace. 

. Publication in justice’s court. 

. Justice’s attachment against land. 

. Sale of attachment property pending litigation. 

3. Replevy by defendant; undertaking. 

. Defendant may apply for discharge and delivery of property. 
. Defendant’s undertaking. 

. All property liable to attachment. 

. Levy on intangible property. 

. Certificate of defendant’s interest to be furnished to sheriff. 
. Proceedings against garnishee. 

. Failure of garnishee to appear. : 
. Garnishee denying debt; issue tried. 

. Property with garnishee valued; garnishee exonerated. 

. Conditional judgment against garnishee. 
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824. Satisfaction of judgment. 

825. Plaintiff may sue on defendant’s bond. 

826. On defendant’s recovery, bonds and property delivered to him. 
327. Motion to vacate or increase security. 

828. Exceptions to and justification of sureties. 

829. Interpleader. 


ART. 85. CLAIM AND DELIVERY. 


30. Claim for delivery of personal property. 
831. Affidavit and requisites. 
832. Order of seizure and delivery to plaintiff. 
833. Plaintiff’s undertaking. 
834. Sheriff’s duties. 
835. Exceptions to undertaking; liability to sheriff. 
836. Defendant’s undertaking for replevy. 
837. Qualification and justification of defendant’s sureties. 
888. Property concealed in buildings. 
839. Care and delivery of seized property. 
840. Property claimed by third person; proceedings. 
841. Delivery of property to intervenor. 
842. Sheriff to return papers in ten days. 


ART. 36. INJUNCTION. 


8438. When temporary injunction issued. 

844. When solvent defendant restrained. 

845. Timber lands, trial of title to. 

846. When timber may be cut. 

847. Time of issuing. 

848. Not issued for longer than twenty days without notice. 
849. Issued after answer, only on notice. 

850. Order to show cause. 

851. What judges have jurisdiction. 

852. Before what judge returnable. 

853. Agreement as to judge to hear. 

854. Undertaking. 

855. Damages on dissolution. 

856. Issued without notice; application to vacate. 
857. When opposing affidavits admitted. 

858. To restrain collection of taxes. 


ART. 37. RECEIVERS. 
859. What judge appoints. 
860. In what cases appointed. 
861. Appointment on bond being given. 
862. Receiver’s bond. 


ArT. 38. DEPOSIT OR DELIVERY OF MONEY OR OTHER PROPERTY. 


863. Ordered paid into court. 
864. Ordered seized by sheriff. 
865. Defendant ordered to satisfy admitted sum. 


SUBCHAPTER XIV. ACTIONS IN PARTICULAR CASHS 


ArT, 89. MANDAMUS. 
866. Begun by summons and verified complaint. 
867. For money demand returnable at term. 
868. For other relief returnable in yacation; issues of fact. 


ArT. 40. Quo WARRANTO. 


869. Writs of sci. fa. and quo warranto abolished. 

870. Action by attorney general. 

871. Action by private person with leave. 

872. Solvent sureties required. 

873. Leave withdrawn and action dismissed for insufficient bond. 
874. Arrest and bail of defendant usurping office. 

875. Several claims tried in one action. 
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876. 
877. 
878. 
879. 
880. 
881. 
882. 
883. 
884. 
885. 
886. 
887. 


ArT. 41. 


888. 
889. 
890. 
891, 
892. 
893. 


ArT, 42. 


894. 


ArT, 43. 
895. 
896. 
897. 
898. 


ArT. 44. 


899. 
900. 
901. 
902. 
903. 
904. 
905. 
906. 
907. 


ArT. 45. 


908. 
909. 
910. 
911. 
912. 
913. 


ArT. 46. 


914. 
915. 
916. 
917. 
918. 
919. 
920. 
921. 


Art, 47. 
922. 
923. 
924. 


CIVIL PROCEDURE Ch. 


Trials expedited. 

Time for bringing action. 

Defendant’s undertaking before answer. 
Possession of office not disturbed pending trial. 
Judgment by default and inquiry on failure of defendant to give bond. 
Service of summons and complaint. 

Judgment in such actions. 

Mandamus to aid relator. 

Appeal; bonds of parties. 

Relator inducted into office; duty and damages. 
Refusal to surrender official papers misdemeanor. 
Action to recover property forfeited for state. 


W ASTE. 

Remedy and judgment. 

For and against whom action lies. 

Tenant in possession liable. 

Action by tenant against cotenant. 

Action by heirs. 

Judgment for treble damages and possession. 


NUISANCE. 
Remedy for nuisance. 


SUBCHAPTER XV. INCIDENTAL PROCEDURE IN CIVIL ACTIONS 


COMPROMISE. 


By agreement receipt of less sum is discharge. 
Tender of judgment. 

Conditional tender of judgment for damages. 
Disclaimer of title in trespass; tender of judgment. 


EXAMINATION OF PARTIES. 


Action for discovery abolished. 

Adverse party examined. 

Before trial in his own county. 

Compelling attendance of party for examination before trial. 
Party’s refusal to testify ; penalty. 

Rebuttal party’s testimony. 

Irresponsive answer may be met by party’s own testimony. 
Real party in interest examined. 

Examination of coplaintiff or codefendant. 


MOTIONS AND ORDERS. 


Definition of order. 

Motions; when and where made. 
Affidavit for or against, compelled. 
Motions determined in ten days. 
Notice of motion. 

Orders without notice, vacated. 


NOTICES. 


Form and service. 

Service upon attorney. 

Service upon a party. 

Service by publication. 

Service by telephone on witnesses and jurors. 
Subpoenas, service and signature. 

Application of this article. 

Officer’s return evidence of service. 


TIME. 


How computed. 
Computation in publication. 
Advertisement of public sales. 
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SUBCHAPTER I. DEFINITIONS AND GENERAL PROVISIONS 
Art. 1. DeEFinrITIoNsS 


391. Remedies. Remedies in the courts of justice are divided into— 
1. Actions. 

2. Special proceedings. 

OWES +O COUeCr Salon (Oe Oo Psa ie 

Cited in Lyon vy. Comrs., 120-242. 


392. Actions. An action is an ordinary proceeding in a court of justice, by 
which a party prosecutes another party for the enforcement or protection of 
a right, the redress or prevention of a wrong, or the punishment or prevention 
of a public offense. 

Rey., s. 347; Code, s. 126; C. C. P., s. 2; 1868-9, c. 277, s. 2. 

Cases differentiating special proceedings from civil actions: Tate v. Powe, 64-644; Pollard 
vy. Slaughter, 92-72; Parton v. Allison, 109-674. 

PROCEEDINGS THAT ARE NOT ACTIONS. Probating wills: Powell v. Watkins, 172- 
244; Young’s Will, 123-358; Syme v. Broughton, 85-367; Love v. Johnston, 34-355; Whitfield 
v. Hurst, 31-170; Sawyer v. Dozier, 27-97; St. John’s Lodge v. Callender, 26-335. Condem- 
nation proceedings: Click v. R. R., 98-391. 

Case merely citing section: State v. Burton, 113-659. 


393. Special proceedings. Every other remedy is a special proceeding. 

Rev., s. 348; Code, s. 127; C. C. P., s. 3. 

REMEDIES THAT ARE SPECIAL PROCEEDINGS. Generally stated in Tate v. Powe, 64- 
644. Proceedings for partition: Ibid.; also, Bragg v. Lyon, 93-151; Capps v. Capps, 85-408; 
also see chapter on Partition—for drainage, Durden v. Simmons, 84-555; also see section 5261— 
for widow’s year’s allowance, Tate v. Powe, 64-644—-for creditors against administrator, Jerkins 
v. Carter, 70-500; but see Haywood v. Haywood, 79-42; Patterson v. Miller, 72-516; see section 
110—for sale of decedent’s land for assets, Badger v. Jones, 66-305; see, also, section 74— 
for recovery of distributive shares and legacies, Bell v. King, 70-330; see, also, section 147— 
to force administrator to sell land for assets, Pelletier v. Saunders, 67-261—to lay off dower, 
Gatewood v. Tomlinson, 113-312; Felton v.. Elliott, 66-195; Tate v. Powe, 64-644; except 
where an equitable element is involved, Efland v. Efland, 96-488; or proceeding is by assignee 
of widow, Parton y. Allison, 109-674—for alimony without divorce, Reeves v. Reeves, 82-348; 
see, also, section 1667—for damages for erection of mill, Sumner v. Miller, 64-688—for settle- 
ment of decedents’ estates, Herring v. Outlaw, 70-334; Hunt v. Sneed, 64-176; also see sec- 
tions 110 and 152—to remove administrator or executor, Edwards v. Cobb, 95-4; Murrill v. 
Sandlin, 86-54; Simpson v. Jones, 82-323; McFayden v. Council, 81-195; Barnes vy. Brown, 
79-401; also see sections 30, 31, 32, 42, 44—to correct error in partition of land, Wahab v. 
Smith, 82-229; settlement of boundaries, section 361. 


394. Kinds of actions. Actions are of two kinds— 
1: Civil: 

2. Criminal. 

Rev., s. 8349; Code, s. 128; C. C. P., s. 4. 


395. Criminal action. A criminal action is— 
1. An action prosecuted by the state as a party, against a person charged 
with a public offense, for the punishment thereof. 
Words ‘‘criminal action’’ and ‘‘indictment’’ synonymous: State v. Simons, 68-378. Prose- 
cutions for public offenses are criminal actions: State v. Lupton, 63-483. 
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2. An action prosecuted by the state, at the instance of an individual, to 
prevent an apprehended crime against his person or property. 

Proceeding on peace warrant is a criminal action: State v. Lyon, 93-576; State v. Oates, 
88-668. See section 4531 et seq. 

Rey., s. 850; Code, s. 129; C. C. P., s. 5; Const., Art. IV, s. 1. 


396. Civil action. Every other is a civil action. 

Rev., s. 851; Code, s. 180; C. C. P., s. 6. 

Any proceeding that under the old mode was commenced by capias ad respondendum (in- 
cluding ejectment), or by a bill in equity for relief, is a civil action: Tate v. Powe, 64-644. 
In cases where question arose, the following proceedings have been held to be civil actions: 
Bastardy, State v. Liles, 134-735—-mandamus, Haymore y. Comrs., 85-268; Belmont v. Reilly, 
71-260; Brown v. Turner, 70-93—falsifying accounts of decedent’s estate, Murphy v. Harrison, 
65-246—enforcing a judgment nisi against sheriff, Jones v. Gupton, 65-48—ward’s suit on 
guardian bond for account: Rowland v. Thompson, 65-110—ejectment, Woodley vy. Gilliam, 
64-649. 


397. When court means clerk. In the following sections which confer juris- 
diction or power, or impose duties, where the words ‘‘superior court,’’ or ‘‘court,’’ 
in reference to a superior court are used, they mean the clerk of the superior 
court, unless otherwise specially stated, or unless reference is made to a regular 
term of the court, in which cases the judge of the court alone is meant. 

Rey., S.co2.; Codeys, 182 30) C, Bars: 

Notre. For the jurisdiction of clerk, see s. 403. 


Cases in which ‘‘superior court’’ is construed to mean ‘‘clerk’’: Bank v. Hotel Co., 147- 
594; Pelletier v. Saunders, 67-261; see, also, Tillett v. Aydlett, 90-551. Cases in which section 
is referred to but not construed: Mills v. Lumber Oo., 139-524; Adams v. Howard, 110-19; 
Click vy. R. R., 98-392; Brittain v. Mull, 91-502. 


Art. 2. GrnERAL PROVISIONS 


398. Remedies not merged. Where the violation of a right admits both of 
a civil and a criminal remedy, the right to prosecute the one is not merged in 
the other. 

Rey., S.sda; Code, is131;, ClCaP.cs.7. 

White v. Underwood, 125-25; White v. Fort, 10-251. 


399. One form of action. The distinction between actions at law and suits in 
equity and the forms of such actions and suits are abolished, and there is but 
one form of action for the enforcement or protection of private rights and the 
redress of private wrongs, which is denominated a civil action. 

Rev., s. 354; Code, s. 183; C. C. P., s. 12; Const., Art. IV, s. 1. 

“‘DISTINCTIONS BETWEEN ACTIONS AT LAW AND SUITS IN EQUITY’’ ABOL- 
ISHED. But not distinctions between principles of law and equity: Hardware Co. v. Lewis, 
173-290; Rudisill v. Whitener, 146-404; Makuen v. Hider, 170-510; Morrisey v. Swinson, 
104-555; Ely v. Early, 94-1; Allen v. Taylor, 96-37; Lumber Co. v. Wallace, 93-22; Katzen- 
stein v. R. R., 84-694; Matthews v. McPherson, 65-189—nor the jurisdiction of superior 
court over matters heretofore within equity jurisdiction, Barcello v. Hapgood, 118-712. The 
equity practice, with slight modification, is the outcome: Staton v. Webb, 137-39. 


‘‘ONE FORM OF ACTION.’’ Both legal and equitable remedies administered in one 
action: Floars v. Ins. Co., 144-232; Winders v. Hill, 142-694; Bean v. R. R., 107-731; Pendle- 
ton vy. Dalton, 92-185; Stein v. Cozart, 122-280; Edwards v. Love, 94-365; Vegelahn v. Smith, 
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95-254; Allen vy. Taylor, 96-37; Efland v. Efland, 96-488; Condry v. Cheshire, 88-375; Farmer 
v. Daniel, 82-152; Murray v. Blackledge, 71-492; McRae v. Battle, 69-98. Only one form: 
Williams v. R. R., 144-498; Fincannon yv. Sudderth, 144-594; Lumber Co. v. Wallace, 93-22; 
Ely v. Early, 94-1; Bean v. R. R., 107-731; Wilson v. Hughes, 94-182; Haymore v. Comrs., 
85-268; Belmont v. Reilly, 71-262; Bitting v. Thaxton, 72-541; Garrett v. Trotter, 65-431; 
Froelich v. Southern Express Co., 67-4—and that form similar to the equity bill, Staton v. 
Webb, 137-39. There is no particular form of action or statement, but sufficient facts must 
be alleged to justify the relief: Reid v. King, 158-85; Cheese Co. v. Pipkin, 155-394; McFar- 
land v. Cornwell, 151-428; Vinson v. Knight, 137-408; Bitting vy. Thaxton, 72-541. 


“FORMS OF ALL SUCH ACTIONS AND SUITS’’ ABOLISHED. But this does not 
dispense with such degree of certainty and regularity as is essential in every system adopted 
for the administration of justice: Norton v. MeDevit, 122-755; Lassiter v. Roper, 114-17; 
Moore v. Hobbs, 79-5385; Oates v. Gray, 66-442. Sustaining the words of the statute, Staton 
v. Webb, 137-39; Hargrove v. Harris, 116-418. 


EFFECT ON PROCEDURE AND PLEADING. See generally the latest cases: Black- 
more v. Winders, 144-215; Wilson v. Brown, 134-407. Essential principles and the rules of 
common-law pleading still remain except as modified by this section: Webb v. Hicks, 116- 
598; Lassiter v. Roper, 114-17; Hinsdale v. Sinclair, 83-338; Oates v. Gray, 66-442; Parsley 
v. Nicholson, 65-207; Vass v. Bldg. Assn., 91-62; Rowland v. Windley, 82-133; Crump v. Mims, 
64-767—but see the following cases that seem to overrule the preceding, Staton v. Webb, 
137-39; Wilson vy. Brown, 134-407; Pierce v. R. R., 124-83; Sams vy. Price, 119-572; Holden v. 
Warren, 118-326; Fulps v. Mock, 108-601; Stokes v. Taylor, 104-394; Moore v. Edmiston, 
70-517. Equities must be set up in the pleadings: Moore v. Cameron, 93-51; Lumber Co. v. 
Wallace, 93-22; Stamps v. Cooley, 91-316; Ledbetter v. Quick, 90-276; Rawlings v. Hunt, 
90-270; Adams v. Hayes, 120-383. New system of pleading looks to the merits: Halstead v. 
Mullen, 93-252. How far the old practice may still be recognized: Boyleston Ins. Co. v. Davis, 
74-78; London y. Bear, 84-266; Morrisey v. Swinson, 104-555; Simms v. Goettle, 82-271. 

Cases citing but not construing section: Kiff v. Weaver, 94-278; Sneeden y. Harris, 109-358. 


400. Plaintiff and defendant. In civil actions the party complaining is the 
plaintiff, and the adverse party the defendant. 

eG Va Sood eOOUC Esa Lote. Ole es. els, 

It is irregular to be plaintiff and defendant in the same action: Medlin v. Simpson, 144-397, 


401. How party may appear. A party may appear either in person or by 
attorney in actions or proceedings in which he is interested. 
Rev., s. 856; Code, s. 109; C. C. P., s. 423. 


General and special appearance distinguished: State v. White, 164-408. The test for 
determining the character of an appearance is the relief asked: Woodard v. Milling Co., 142- 
100; Scott v. Life Assn., 137-518; Grant v. Grant, 159-528; Wooten y. Cunningham, 171-123. 
What amounts to a general appearance, see Comrs. v. Scales, 171-523; Hassell v. Steamboat 
Co., 168-296; Allen-Fleming Co. v. R. R., 145-37; Woodard v. Milling Co., 142-100; Scott v. 
Life Assn., 137-515. General appearance cures all defects in service of process: Drainage 
District v. Comrs., 174-738; Roberts v. Allman, 106-391; Lemly v. Ellis, 143-200; Wheeler v. 
Cobb, 75-21; Penniman vy. Daniel, 95-341; Hatcher v. Faison, 142-364; see, also, sections 475, 
490. What amounts to special appearance, see Woodard y. Milling Co., 142-100; Scott v. Lite 
Assn., 137-515. Special appearance can only be made to dismiss an action or move to set 
aside judgment for lack of jurisdiction: Scott v. Life Assn., 137-515; Clark v. Mfg. Co., 
110-11]—and cannot be entered to take an appeal, Ibid.; also, Allen-Fleming Co. v. Rwy., 
145-37; Houston y. Lumber Co., 136-328. When special appearance made to move to dismiss, 
and motion overruled, defendant should except and go to the merits: Graham vy. O’Bryan, 
120-463; Farris v. R. R., 115-600; Guilford County v. Georgia Co., 109-310. A special appear- 
ance, with a motion to dismiss and a temporary continuance of the motion, does not amount 
to general appearance: Warlick v. Reynolds, 151-606. The entry should state the special 
purpose, but a failure to state it from inadvertence is not a waiver of client’s right: Suiter v. 
Brittle, 90-19. As to the doctrine of appearance by representation, see Card v. Finch, 142-140; 


Springs v. Scott, 132-548. 
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402. Feigned issues abolished and substituted. Feigned issues are abolished, 
and instead thereof, in the cases where the power formerly existed to order 
a feigned issue, or when a question of fact not put in issue by the pleadings 
is to be tried by a jury, an order for the trial may be made by the judge, stating 
distinctly and plainly the question of fact to be tried; and this order is the only 
authority necessary for a trial. 

Rev., s. 357; Code, s. 185; C. C. P., s. 15.: 

Feigned issues in ejectment abolished: Harkey v. Houston, 65-137—and in actions for seduc- 
tion, Hood vy. Sudderth, 111-215. Court should dismiss action upon a feigned issue ex mero 
motu: Blake v. Askew, 76-325. 


403. Jurisdiction of clerk. The clerk of the superior court has jurisdiction 
to hear and decide all questions of practice and procedure and all other matters 
over which jurisdiction is given to the superior court, unless the judge of the 
court or the court at a regular term is expressly referred to. 

Rey., s. 358; Code, s. 251; C. C. P., s. 108. 

See section 397. For history of change in practice, see Bynum v. Powe, 97-374. Clerk has 
no equitable jurisdiction, except when specially conferred by statute: Vance v. Vance, 118-864; 
Bragg v. Lyon, 93-151. Exercise of judicial powers by clerk is exercise of them by court, 
acting through clerk: Brittain v. Mull, 91-498. Cases merely citing section: Turner v. 
Holden, 109-186; Cushing v. Styron, 104-339; Click v. R. R., 98-392; Maxwell v. Blair, 95-317; 
Loftin v. Rouse, 94-508; Jones v. Desern, 94-35; Johnson v. Judd, 63-498; McAden v. Banister, 
63-481; McAdoo v. Benbow, 63-462. 


SUBCHAPTER II. LIMITATIONS 


Art. 3. Lrurratrions, GENERAL PROVISIONS 


404. When action commenced. An action is commenced as to each defendant 
when the summons is issued against him. 
Rey., s. 8359; Code, s. 161; C. C. P., s. 40. 


An action is pending from the issuing of the summons and not from the service: Pettigrew 
v. McCoin, 165-472. The court will take judicial notice of the summons to ascertain when 
action was commenced: Harrell vy. Lumber Co., 172-827. Requisites of a valid summons: 
Redmond yv. Mullenax, 113-505. Rebuttable presumption that summons was issued on the 
date it bears: Houston v. Thornton, 122-365; Currie v. Hawkins, 118-593. Fatal effect of a 
break in the chain of alias summonses: Rufty v. Claywell, 93-306; Etheridge v. Woodley, 
83-11; Koonce y. Pelletier, 115-233. A summons is issued within the meaning of this section 
when it is delivered to the sheriff: Smith v. Lumber Co., 142-26; Webster v. Sharpe, 116-466— 
when put out from clerk’s office under his direction to be sent to officer for service, Houston v. 
Thornton, 122-365. 

Summons is not issued within the meaning of this section when it remains in the office of 
the clerk filled up and signed but held for a prosecution bond: Webster v. Sharpe, 116-466— 
when signed and issued but not docketed on summons docket, nor returned served; nor fol- 
lowed by alias, Neal v. Nelson, 117-393. When the service is by attachment of property and 
publication no summons is required: Mills vy. Hansel, 168-651; Currie v. Mining Co., 157-217; 
Grocery Co. y. Bag Co., 142-174; overruling McClure v. Fellows, 131-509; Best v. Mortgage 
Co., 128-351. Cases merely citing section: Morris v. House, 125-560; Farthing vy. Carring- 
ton, 116-331. 


405. Run from accrual of cause of action; objection. Civil actions can only 
be commenced within the periods prescribed in this chapter, after the cause of 
action has accrued, except where in special cases a different limitation is pre- 
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scribed by statute. The objection that the action was not commenced within the 
time limited can only be taken by answer. 
Rey., s. 360; Code, s. 188; C. C. P., s. 17. 


CAUSE OF ACTION ACCRUES. When plaintiff is at liberty to sue, not being under dis- 
ability: Eller v. Church, 121-269. In cases of fraud or mistake, from its discovery or when 
it should have been discovered: Tuttle v. Tuttle, 146-484; Modlin v. Railroad and Lumber 
Co., 145-218; Peacock vy. Barnes, 142-215; Alpha Mills v. Engine Co., 116-797—in cases of 
failure of clerk to index judgment, Shackleford v. Staton, 117-73—of subjecting stockholders 
of bank to liability, Long v. Bank, 90-405—of negligence, Mast v. Sapp, 140-533—of sureties 
liable on administrator’s bond, Gill v. Cooper, 111-311—of surety on indemnity bond, Graeber 
v. Sides, 151-596—of sureties generally, Leak v. Covington, 99-559—of breach of covenant of 
seizin, Shankle v. Ingram, 133-254—of breach of covenant of warranty, Shankle v. Ingram, 
133-254; Wiggins v. Pender, 132-628; Griffin v. Thomas, 128-310; Mizzell v. Ruffin, 118-69— 
of damages for construction of railroad, Cardwell v. R. R., 171-365; Barcliff v. R. R., 168- 
268; Lassiter v. R. R., 126-509; Ridley v. R. B., 118-996; Hocutt v. R. R., 124-219—of sale 
by sheriff of exempt property, Hobbs v. Barefoot, 104-224—of failure of consideration, to 
recover purchase money, Barden y. Stickney, 132-416—of trespass on land, Spruill v. Mfg. 
Co., 130-42—of ejectment, Ladd v. Byrd, 113-466—of ouster of cestui que trust, Webb vy. 
Borden, 145-188—of action against nonresident, Green v. Ins. Co., 139-309. 


In favor of debtor on mutual account: Stokes v. Taylor, 104-394—of executor against 
creditor of testator, Hinton v. Pritchard, 126-8; Lynn v. Lowe, 88-478; Miller v. Shoaf, 110- 
319; Love v. Ingram, 104-600—of mortgagor or trustor, Scott v. Lumber Co., 144-44; Bern- 
hardt v. Hagamon, 144-526; Triplett v. Foster, 115-335; Woody v. Jones, 113-253; Moore v. 
Ray, 108-252—of guardian against ward, Dunn y. Beaman, 126-766; Kennedy v. Cromwell, 
108-2—of judgment debtor where judgment taken on rehearing before magistrate, Salmon v. 
McLean, 116-209—of tenant in common, Tharpe v. Holcombe, 126-365—of debtor to one under 
disability, Eller vy. Church, 121-269; Dunn v. Dunn, 137-533—of trustee of implied trust, Dunn 
vy. Dunn, 137-533—of trustee of express trust, Hilton v. Gordon, 177-342; Rouse v. Rouse, 
176-171; Coxe v. Carson, 169-132; Rouse v. Rouse, 167-208; Greenleaf v. Land Co., 146-505; 
Dixon y. Dixon, 145-46; Owens y. Williams, 130-165; Davis v. Boyden, 123-283; Wright v. 
Cain, 93-296; Patterson v. Lilly, 90-87; Bd. of Ed. v. Bd. of Ed., 107-366—of county as 
against holders of bond coupons, Threadgill v. Comrs., 116-616-—of vendee in bond for title, 
Worth y. Wrenn, 144-656—of sureties on bond of first administrator against administrator 
d. b. n., Burgwyn vy. Daniel, 115-115—of grantee of junior grant, Johnson v. Lumber Co., 
144-717; McAden v. Palmer, 140-258—of an employer of labor, Robertson vy. Pickerell, 77- 
302—of a partner, Loan Assn. y. Ferrell, 114-301; Murray v. Penny, 108-324; Rencher v. 
Anderson, 95-208—of one who is guilty of conversion, Meekins v. Simpson, 176-130; Smith v. 
Durham, 127-417; Ritch v. Oates, 122-634; University v. Bank, 96-280; Bryant v. Peebles, 
92-176; Harp v. Richardson, 81-5; Blount v. Parker, 78-128; Carroway v. Burbank, 12-306— 
of obligor in bond, Ervin v. Brooks, 111-358—of one claiming against remainderman during 
life estate, Pritchard v. Williams, 175-319; Shaw v. Ward, 175-192; Graves v. Causey, 170-175; 
Norcum y. Savage, 140-472; Joyner v. Futrell, 136-301; Griffin v. Thomas, 128-310; Wooten 
vy. R. R., 128-119; Hunnicutt v. Brooks, 116-788—of grantee of the legal title from trustee as 
against cestui que trust, Cherry v. Power Co., 142-404—of person who received money on 
executory contract where contract not executed, Tomlinson vy. Bennett, 145-279. 


In breach of contract for services rendered intestate: Helsabeck vy. Doub, 167-205; Free- 
man vy. Brown, 151-111; Miller v. Lash, 85-54. For breach of contract generally: Dry Kiln 
Co. v. Ellington, 172-481; Holden vy. Royall, 169-676. Between principal and agent: Gooch 
vy. Bank, 176-213. Dissolution of partnership: Moore v. Westbrook, 156-482. Causes of 
action before 1868: Brown y. Wilson, 174-668; Edwards v. Lemmond, 1386-330. Assignee of 
judgment against assignor for defects: Mfg. Co. v. Fertilizer Co., 150-417. 


WHEN STATUTE BEGINS TO RUN NOTHING STOPS IT. Frederick v. Williams, 
103-189; Chaney v. Powell, 103-160; Mebane v. Patrick, 46-27; Barden v. Stickney, 132-416; 
Copeland v. Collins, 122-619; Neal v. Nelson, 117-393; Grady v. Wilson, 115-344; Koonce v. 
Pelletier, 115-234; Hughes v. Boone, 114-54; Helm Oo. v. Griffin, 112-356; Asbury v. Fair, 
111-251. 


135 


406 CIVIL PROCEDURE—Arr. 3 Ch. 12 


NECESSITY OF PLEADING THE STATUTE. Statute of presumptions does not have 
to be pleaded: Ins. Co. v. Edwards, 124-116; Crawford v. McLellan, 87-169—but statute of 
limitations must be pleaded: Roberts v. Baldwin, 155-276; Boone v. Peebles, 126-824; Ins. 
Co. v. Edwards, 124-116; Bank v. Loughran, 122-668; Albertson v. Terry, 109-8; Guthrie v. 
Bacon, 107-337; Green v. R. R., 73-524—except in possessory actions where title is to be 
shown: Ditmore y. Rexford, 165-620; Whitaker v. Jenkins, 138-476; Ins. Co. v. Edwards, 
124-117; Freeman v. Sprague, 82-366; Asbury v. Fair, 111-251; Shelton v. Wilson, 131-501. 
Defendant not allowed to plead the statute where delay was caused by his telling plaintiff he 
would not plead it: Bareroft v. Roberts, 91-363; Daniel v. Comrs., 74-494; Joyner v. Massey, 
97-148; Hill v. Hilliard, 103-34; Cecil v. Henderson, 121-244; Brown v. R. R., 147-217. Ad- 
ministrator is not compelled to plead statute, but must exercise good faith: Person v. Mont- 
gomery, 120-111; MeNair v. Cooper, 174-566; Twiddy v. Mullen, 176-16. 


LIMITATION BARRING ACTION, HOW PLEADED. Can only be done by answer: 
Wilmington v. McDonald, 133-548; King v. Powell, 127-10; Ins. Oo. v. Edwards, 124-116; 
Bacon y. Berry, 85-124; Long y. Bank, 81-41—not by demurrer: Moody v. Wike, 170-541; 
Oldham v. Rieger, 145-254; King v. Powell, 127-10; Bacon v. Berry, 85-124; Daniel v. Comrs., 
74-494; but see Dockery v. Hamlet, 162-118—nor by motion to dismiss: Oldham v. Rieger, 
145-254; Lynn v. Lowe, 88-483; nor by motion to vacate judgment: Williams v. Mullis, 87- 
159—and must set up the facts, not a conclusion of law: Bank v. Warehouse Co., 172-602; 
Duckworth v. Duckworth, 144-621; Pipes v. Lumber Co., 132-612; Murray v. Barden, 132- 
136; Heyer v. Rivenbark, 128-270; Turner v. Shuffler, 108-642; Pope v. Andrews, 90-401. 
Other cases where held insufficiently pleaded: Murray v. Barden, 132-136; Humble v. Mebane, 
89-410. The burden is upon the plaintiff when defendant pleads the statute: Tillery v. Lum- 
ber Co., 172-296; Ditmore v. Rexford, 165-620; House v. Arnold, 122-220; Stubbs v. Motz, 
113-458; Moore vy. Garner, 101-374. When the statute is a question of law: Roberts v. Bald- 
win, 155-276; Oldham v. Rieger, 145-254. 


STATUTE DOES NOT RUN. Against one in possession: Jefferson v. Lumber Co., 165- 
46; Porter v. White, 128-42; Norton v. McDevitt, 122-755; Stith v. McKee, 87-389—against 
subscriptions of stock payable as called for, Cooper v. Security Co., 127-219—against munici- 
pality holding land in trust, when: Turner v. Comrs., 127-153—against a charge upon land 
for owelty of partition: In re Ausborn, 122-42; Walker, ex parte, 107-340; Dobbins y. Rex, 
106-444; Sutton v. Edwards, 40-425. See sections 434, 435. For change of statute, see under 
section 436. 


406. Deemed pleaded by insane party. On the trial of any action or special 
proceeding to which an insane person is a party, such insane person is deemed 
to have pleaded specially any defense, and shall on trial have the benefit of any 
defense, whether pleaded or not, that might have been made for him by his 
guardian or attorney under the provisions of this chapter. The court, at any 
time before the action or proceeding is finally disposed of, may order the bringing 
in, by proper notice, of one or more of the near relatives or friends of the insane 
person, and may make such other order as it deems necessary for his proper 
defense. 

Rev., s. 361; 1889, c. 89, s. 2. 


Insane person deemed to have pleaded the statute of limitations: Hospital v. Fountain, 
129-90; In re Hybart, 119-366. 


407. Disabilities. A person entitled to commence an action, except for a pen- 
alty or forfeiture, or against a sheriff or other officer for an escape, who is at 
the time the cause of action accrued either— 

1. Within the age of twenty-one years; or 

Self v. Shugart, 135-185; Lafferty v. Young} 125-296; Amis v. Stephens, 111-174; Gudger 
v. R. R., 106-481; Frederick v. Williams, 103-189; Chancey v. Powell, 103-159; Campbell v. 


Crater, 95-162. Infant having guardian nevertheless protected: Cross v. Craven, 120-331; see 
Norman y. Walker, 101-24. 
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2. Insane; or 


Outland v. Outland, 118-138; Asbury v. Fair, 111-251; Warlick v. Plonk, 103-81; Elling- 
ton y. Ellington, 103-55. Insanity once shown to exist, the presumption is that it continues, 
but this is rebuttable: Beard v. R. R., 143-137. 


3. Imprisoned on a criminal charge, or in execution under sentence for 
a criminal offense ; 
See Holly v. Assurance Co., 170-4. 


May bring his action within the times herein limited, after the disability is 
removed, except in an action for the recovery of real property, or to make an 
entry or defense founded on the title to real property, or to rents and services out 
of the same, when he must commence his action, or make his entry, within three 
years next after the removal of the disability, and at no time thereafter. 

Rev., s. 862; Code, ss. 148, 163; C. C. P., ss. 27, 142; 1899, c. 78. 

For disabilities in an action to recover land sold for taxes, see section 2761. Adverse pos- 
session relates only to the true title, and the exemptions in the statute as to those under disa- 
bility can apply only to one having by virtue of his title a right of entry or of action: Berry 
v. Lumber Co., 141-386. Full time allowed after disability removed except in case of land, 
then only three years: Cooley vy. Lee, 170-18. This section doés not apply to presumptions: 
In re Dupree’s Will, 163-256; Houck v. Adams, 98-519; Summerlin y. Cowles, 101-473. 


408. Disability of marriage. In any action in which the defense of adverse 
possession is relied upon, the time computed as constituting such adverse pos- 
session shall not include any possession had against a feme covert during cover- 
ture prior to February thirteenth, one thousand eight hundred and ninety-nine. 

Rey., 8. 863 3 1899, c: 78, ss. 2, 3. 

Adverse possession prior to February 13, 1899, as to married woman: Berry v. Lumber Co., 
141-386; Norcum v. Savage, 140-472; Gaskins v. Allen, 137-426; Earnhardt v. Clement, 137-91; 
Fowler v. McLaughlin, 131-209; Hill v. Lane, 149-267; Bond v. Beverly, 152-56; Holmes v. 
Carr, 172-213. The statute runs against claim of wife against husband: Graves v. Howard, 
159-594. Coverture as a disability not recognized: Carter v. Reaves, 167-131. 


409. Cumulative disabilities. When two or more disabilities coexist at the 
time the right of action accrues, or when one disability supervenes an existing 
one, the limitation does not attach until they all are removed. 

Rev., s. 864; Code, ss. 149, 170; C. C. P., ss. 28, 49. 

Cases directly supporting statute: Miller v. Bumgardner, 109-412; Cross v. Craven, 120-331; 
Epps v. Flowers, 101-160; Campbell v. Crater, 95-156; Davis v. Perry, 89-422; Lippard v. 
Troutman, 72-553; Davis v. Cooke, 10-608. Cases merely citing statute: Smith v. Tew, 127- 
301; Boone v. Peebles, 126-826. 


410. Disability must exist when right of action accrues. No person may avail 
himself of a disability, unless it existed when his right of action accrued. 
Rey., s. 365; Code, s. 169; C. C. P., s. 48. 


Where right accrued before disability began, it avails nothing: Self v. Shugart, 135-187; 
Kennedy vy. Cromwell, 108-1; Causey v. Snow, 122-326; Erwin v. Brooks, 111-358. Where 
right accrued during lifetime of ancestor, it does not stop, even though heir under disability: 
Chaney v. Powell, 103-159; Frederick y. Williams, 103-189. That disability existed when right 
of action accrued should be set out in pleading: Gudger v. R. R., 106-481. 


411. Defendant out of state; when action begun or judgment enforced. If, 
when the cause of action accrues or judgment is rendered or docketed against 
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a person, he is out of the state, action may be commenced, or judgment enforced, 
within the times herein limited, after the return of the person into this state, 
and if, after such cause of action accrues or judgment is rendered or docketed, 
such person departs from and resides out of this state, or remains continuously 
absent therefrom for one year or more, the time of his absence shall not be a 
part of the time limited for the commencement of the action, or the enforce- 
ment of the judgment. 

Rey., s. 366; Code, s. 162; C. C. P., s. 41; 1881, c. 258, ss. I, 2. 

Section analyzed and explained: Armfield v. Moore, 97-34. Applies to individuals and cor- 
porations: Green y. Ins. Co., 139-309; Williams v. B. and L. Assn., 131-267; Alpha Mills v. 
Engine Co., 116-797. Statute not suspended when foreign corporation has process agent in 
the state: Oliver v. Fidelity Co., 176-598; Anderson v. Fidelity Co., 174-417; Cuthbertson v. 
Bank, 170-531; Volivar v. Cedar Works, 152-656; Bennett v. Telegraph Co., 152-671. Cases 
contra: Volivar v. Cedar Works, 152-34; Green y. Ins. Co., 139-309; Williams v. B. and L. 
Assn., 131-267. A nonresident owning property in this state does not affect this section: 
Grist v. Williams, 111-538. Mortgagor and mortgagee nonresident: Love v. West, 169-13; 
Owens v. Hornthal, 156-19. Time of absence for more than a year excluded: Arthur v. Henry, 
157-393. ‘‘*After return of such person’’ does not mean a casual passing through state: 
Lee v. McKoy, 118-518; Armfield v. Moore, 97-34. Where one of two tenants in common is 
nonresident, but is in possession by tenant, the section does not apply: Weaver v. Love, 146- 
414. Section does not apply to plaintiff out of state: Ewbank v. Lyman, 170-505; Cox v. 
Brower, 114-422. Section does not affect presumptions: In re Dupree’s Will, 163-256. This 
section does not apply to causes of action accruing prior to August 24, 1868: Johnston v. 
Lumber Co., 144-719; Blue v. Gilchrist, 84-239. Section referred to in Navigation Co. v. 
Williams, 111-36. 


412. Death before limitation expires; action by or against executor. If a per- 
son entitled to bring an action dies before the expiration of the time limited for 
the commencement thereof, and the cause of action survives, an action may be 
commenced by his representatives after the expiration of that time, and within 
one year from his death. If a person against whom an action may be brought 
dies before the expiration of the time limited for the commencement thereof, 
and the cause of action survives, an action may be commenced against his per- 
sonal representative after the expiration of that time, and within one year after 
the issuing of letters testamentary or of administration, provided the letters are 
issued within ten years of the death of such person. If the claim upon which 
the cause of action is based is filed with the personal representative within the 
time above specified, and admitted by him, it is not necessary to bring an action 
upon such claim to prevent the bar, but no action shall be brought against the 
personal representative upon such claim after his final settlement. 

Rev., s. 867; Code, s. 164; C. C. P., s. 43; 1881, ec. 80. 

Nore. For survival of actions, see Administration, ss. 159-163. 

For presenting claims, see sections 45 and 98-101, inclusive. This is an enabling, not a 
disabling, statute, and extends the time when necessary: Geitner v. Jones, 176-542; Lowder 
v. Hathcock, 150-438; Person v. Montgomery, 120-111; Redmond v. Pippen, 113-93; Benson 
v. Bennett, 112-505. It applies only when the death occurs before the claim is barred: 
Parker v. Harden, 121-57; Vaughan y. Hines, 87-450. Extension of one year as affecting the 
rights of the creditor and the debtor: Lowder v. Hathcock, 150-438; Coppersmith v. Wilson, 
107-31. Cases where debtor died before statute barred creditor from suing: Harris v. Daven- 
port, 132-697; Phifer v. Ford, 130-208; Winslow v. Benton, 130-58; Hinton y. Pritchard, 
126-8; Stonestreet v. Frost, 123-640; Copeland v. Collins, 122-619; Benson v. Bennett, 112-505; 
Turner v. Shuffler, 108-642; Woodlief v. Bragg, 108-571; Robertson vy. Dunn, 87-191. Cases 
generally sustaining section: Winslow v. Benton, 130-58; Coppersmith vy. Wilson, 107-31. 
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The requirement that letter must be issued within ten years took effect August 1, 1905: 
Matthews v. Peterson, 150-132, and 150-134. What ‘‘filing’’ prevents the bar of the statute: 
Harris v. Davenport, 132-697; Hinton v. Pritchard, 126-8; Stonestreet v. Frost, 123-640; 
Justice v. Gallert, 131-393; Whitehurst v. Dey, 90-542; Woodlief v. Bragg, 108-571. 

Effect of section on judgment taken prior to death of intestate: Stonestreet v. Frost, 123- 
640; Mauney v. Holmes, 87-428; Daniel v. Laughlin, 87-433; Brittain v. Dickson, 104-547; 
Benson vy. Bennett, 112-505; Hughes v. Boone, 114-54. It does not extend the lien of a judg- 
ment: Matthews v. Peterson,-150-132. Effect when administrator dies or is removed: Burgwyn 
v. Daniel, 115-115; Smith v. Brown, 99-377; Brawley v. Brawley, 109-524; Dunlap v. Hendley, 
92-115; Fisher v. Ballard, 164-326. 

Cases merely citing section: Grady v. Wilson, 115-347; Gilchrist v. Middleton, 107-669; 
Smith v. Brown, 101-353; Syme v. Badger, 96-210; Vaughan v. Hines, 87-450; Hall v. Gibbs, 
87-4; Flemming vy. Flemming, 85-130. 


413. Time of stay by injunction or prohibition. When the commencement of 
an action is stayed by injunction or statutory prohibition, the time of the con- 
tinuance of the injunction or prohibition is not part of the time limited for the 
commencement of the action. 

Rey., s. 368; Code, s. 167; C. C. P., s. 46. 

Time of stay by appeal not counted, Adams vy. Guy, 106-275—by injunction not counted: 
Walton v. Pearson, 85-35. 


414. Time during controversy on probate of will or granting letters. In 
reckoning time when pleaded at a bar to actions, that period shall not be counted 
which elapses during any controversy on the probate of a will or granting letters 
of administration, unless there is an administrator appointed during the pend- 
ency of the action, and it is provided that an action may be brought against 
him. 

Reyv., s. 369; Code, s. 168; C. C. P., s. 47. 

This section applies only where there is no administrator or collector during the contest: 
Hughes v. Boone, 114-54. Merely referred to in Frederick v. Williams, 103-191. This is 
intended to protect creditors and not heirs or devisees: Stalges v. Simmons, 170-42. 


415. New action within one year after nonsuit, etc. If an action is com- 
menced within the time prescribed therefor, and the plaintiff is nonsuited, or 
a judgment therein reversed on appeal, or is arrested, the plaintiff or, if he dies 
and the cause of action survives, his heir or representative may commence a new 
action within one year after such nonsuit, reversal, or arrest of judgment, if the 
costs in the original action have been paid by the plaintiff before the commence- 
ment of the new suit, unless the original suit was brought in forma pauperis. 

Rey., s. 370; Code, ss. 142, 166; C. C. P., ss. 21, 45; 1915, ec. 211, s. 1. 

Section intended to extend the pericd of limitation, not to abridge it: Grimes v. Andrews, 
170-515; Lumber Co. v. Hayes, 157-333; Keener v. Goodson, 89-273. Cases where nonsuit 
taken or action dismissed and another action brought within a year: Hines v. Lumber Oo., 
174-294; Henderson v. Eller, 147-582; Timber Co. v. Butler, 134-50; Hood v. Tel. Co., 135-622; 
Evans y. Alridge, 133-378; Locklear v. Bullard, 133-260; Harris vy. Davenport, 132-697; 
Prevatt v. Harrelson, 132-250; Haleombe v. Comrs., 89-346; Wharton v. Comrs., 82-11; Straus 
v. Beardsley, 79-59; Freshwater v. Baker, 52-255; Long v. Orrell, 35-123; Skillington y. Alli- 
son, 9-347; Williams v. B. and L. Assn., 131-270; Meekins v. R. R., 131-1; Bank v. Loughran, 
122-671. After action or appeal is dismissed in supreme court: Smith v. Manufacturing Co., 
151-260; Lumber Co. v. Harrison, 148-333; Tussey v. Owens, 147-335. The section applies 
to a new action for wrongful death after a nonsuit, under section 160: Trull v. R. R., 151- 
545; but not under the federal statute: Belch v. R. R., 176-22. Where judgment reversed and 
new action within a year: Woodcock v. Bostic, 128-243. 
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The cause of action and the parties should be the same: Quelch v. Futch, 174-395; but 
where husband and wife sue and are nonsuited, the husband may sue again: Whetstine v. 
Wilson, 104-385; or where one partner sues alone when the action should have been in firm 
name: Martin y. Young, 85-156. 


The requirement as to the payment of costs does not apply if the action could not be barred: 
Summers vy. BR. R., 173-398; Bradshaw v. Bank, 172-632. Cases merely referring to section: 
Webb v. Hicks, 125-203; Collins v. Smith, 109-470; McIlhenny y. Savings and Trust Co., 
108-311; Mfg. Co. v. Brooks, 106-112; Currie v. Clark, 101-331; Royster v. Comrs., 98-152. 


416. New promise must be in writing. No acknowledgment or promise is 
evidence of a new or continuing contract, from which the statutes of limitations 
run, unless it is contained in some writing signed by the party to be charged 
thereby ; but this section does not alter the effect of any payment of principal or 


interest. 
Rey. sso sCodemss 172 3C2Oa Ps sip 1s 


This section does not apply to judgments: McCaskill v. McKennon, 121-190; Hughes v. 
Boone, 114-54; McDonald vy. Dickson, 87-404—nor to promises not to plead statute: Cecil v. 
Henderson, 121-246; Joyner v. Massey, 97-153; Oliver v. Fidelity Co., 176-598; Brown v. 
R. R., 147-217. A new promise, if not in writing, cannot defeat operation of statute of limi- 
tations: Raby v. Stuman, 127-463; Helm Co. v. Griffin, 112-356; Greenleaf v. R. R., 91-33; 
Pool v. Bledsoe, 85-2; Kull v. Farmer, 78-340; Faison v. Bowden, 74-45; Flemming v. 
Flemming, 85-127. 


WHAT AMOUNTS TO ‘‘ACKNOWLEDGMENT’’ OR ‘‘PROMISE.’’ Must be express, 
specific and unconditional: Phillips v. Giles, 175-409; Cooper v. Jones, 128-40; Helm Co. v. 
Griffin, 112-356; Taylor v. Miller, 113-340; Greenleaf v. R. R., 91-33; Riggs v. Roberts, 
85-152. Must be clear, positive, and distinctly refer to debt: Hussey v. Kirkman, 95-63. 
Must show a clear intention to renew the debt: Simonton y. Clark, 65-525. Must extend to 
entire debt and to pay in money: Wells v. Hill, 118-900; but see as to payment in specific 
articles, Young v. Alford, 113-130. Must be certain in its terms or able to be so made: Shoe 
Store Co. v. Wiseman, 174-716; Long v. Oxford, 104-408. Must be made to party or agent 
or attorney: Hussey v. Kirkman, 95-63—not to stranger: Parker v. Shuford, 76-219; Faison 
v. Bowden, 76-425. ‘‘I propose to settle’’: Taylor v. Miller, 113-340. ‘‘Renewed’’ marked 
on note and signed and dated by maker: Morris v. Osborne, 104-609. Offer of compromise 
at specific sum after suit brought: Pope v. Andrews, 90-401. Memorandum between mort- 
gagor and mortgagee: Royster v. Farrell, 115-306. Not necessary to be formal writing, but 
may be by letters, entries, etc.: Taylor v. Miller, 113-340; Morris v. Osborne, 104-609. 


WHAT DOES NOT AMOUNT TO ‘‘ACKNOWLEDGMENT’’ OR ‘‘PROMISE.’’ ‘‘Can’t 
pay what I owe you, but will pay soon or next winter’’: Faison v. Bowden, 72-406. ‘‘You 
have my due bill and I’m going to pay it as soon as I possibly can’’: Cooper v. Jones, 128-41. 
*“As soon as I can, I’m going to settle all my indebtedness’’: Ibid. 


PARTIAL PAYMENT. Must be made as recognition of debt and of obligation to pay 
balance: Battle v. Battle, 116-161—and if not so made it is ineffectual to defeat the bar of 
the statute, Supply Company vy. Dowd, 146-191. Where several debts against defendant, and 
he pays something without specifying on which debt: French v. Richardson, 167-41; Supply 
Co. v. Dowd, 146-191; Young v. Alford, 118-215; White v. Beaman, 96-122; Raymond v. 
Newman, 122-52; Moss v. Adams, 39-42. Where one rebutting account credited on another: 
Bank y. Harris, 96-118. 


Partial payment does not stop the statute from running, but renews debt: Copeland v. 
Collins, 122-619. When made before debt barred, renews the debt as to principals and sure- 
ties: Houser v. Fayssoux, 168-1; Garrett v. Reeves, 125-529; Moore v. Goodwin, 109-218; 
Copeland v. Collins, 122-619; Wood v. Barber, 90-76; Campbell v. Brown, 86-376; Green v. 
Greensboro College, 83-449; but not as to indorsers: Barber v. Absher Co., 175-602; Houser 
v. Fayssoux, 168-1; Garrett v. Reeves, 125-529; LeDue v. Butler, 112-458. When made by 
principal after debt barred, renews debt as to principal: Garrett v. Reeves, 125-529—but not 
as to partners after partnership dissolved who do not assent to it, Wood v. Barber, 90-79— 
nor as to indorsers, unless approving, Garrett v. Reeves, 125-529—nor as to sureties, Garrett 
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v. Reeves, 125-529—but otherwise when surety pays, Long y. Miller, 93-233. See section 417. 
Payment by a receiver does not suspend the statute: Bank v. Hamrick, 162-216; but payment 
of money realized from sale of collaterals in hands of third person will suspend statute: 
Bank v. King, 164-303. 


Cases merely referring to section: Christmas v. Haywood, 119-134; Grady v. Wilson, 115- 
348; Grant v. Burgwyn, 84-560. 


417. Admission by partner or comaker. No act, admission or acknowledg- 
ment by partner after the dissolution of the copartnership, or by any of the 
makers of a promissory note or bond after the statute of limitations has barred 
the same, is evidence to repel the statute, except against the partner or maker 
of the promissory note or bond doing the act or making the admission or 
acknowledgment. 

Rey., s. 872; Code, s. 171; C. C. P., s. 50. 

As to effect of payments by principal, joint obligors or sureties, see section 416. Judgment 
suffered by one of several obligors does not bind the others: Lane v. Richardson, 79-159; 
Rogers v. Clements, 98-180. Part payment by payee, who is indorser, will not repel the bar, 


as this section does not apply: LeDuc v. Butler, 112-458. Cases merely referring to section: 
Moore. v. Goodwin, 109-219; Wood vy. Barber, 90-79. 


418. Undisclosed partner. The statutes of limitations apply to a civil action 
brought against an undisclosed partner only from the time the partnership 
became known to the plaintiff. 

Rey., s. 873; 1893, ce. 151. 


419. Cotenants. If in actions by tenants in common or joint tenants of per- 
sonal property, to recover the same, or damages for its detention or injury, any 
of them are barred of their recovery by limitation of time, the rights of the 
others are affected thereby, but they may recover according to their right and 
interest, notwithstanding such bar. 

Rev., Ss. 874; Code, s. 173; C. C. P., s. 52. 

For effect of statute and change in the law, see Cameron v. Hicks, 141-36. 


420. Applicable to actions by state. The limitations prescribed by law apply 
to civil actions brought in the name of the state, or for its benefit, in the same 
manner as to actions by or for the benefit of private parties. 

Rey., s. 875; Code, s. 159; C. C. P., s. 38. 

Insane person pleading statute as against state: Hospital v. Fountain, 129-90. State can 
plead the statute to prevent recommendatory decision by the supreme court: Cowles v. The 
State, 115-173. The maxim, ‘‘Nullum tempus occurrit regi,’’ does not now apply: Furman v. 
Timberlake, 93-67; City of Wilmington v. Cronly, 122-387; and the statute runs against the 
state and those claiming under it, unless otherwise provided: Tillery v. Lumber Co., 172-296; 
Threadgill vy. Wadesboro, 170-641. No statute of. limitations runs against the state in an 


action to recover tax money, unless special provision in revenue act: Wilmington v. Cronly, 
122-388. 


421. Action on open account. In an action brought to recover a balance due 
upon a mutual, open and current account, where there have been reciprocal 
demands between the parties, the cause of action accrues from the time of the 
latest item proved in the account on either side. 

Rey., s. 376; Code, s. 160; C. C. P., s. 39, 

A mutual open and current account defined: Hollingsworth vy. Allen, 176-629; Stokes v. 
Taylor, 104-394. One may be by direct agreement or may be inferred from circumstances: 
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Stancill v. Burgwyn, 124-69. Such inferred agreement may be when one party, with the 
knowledge of the other, keeps an account of the debits and credits: Stokes v. Taylor, 104-394; 
Mauney v. Coit, 86-463; Hussey v. Burgwyn, 51-385; Green v. Caldeleugh, 18-321. Where 
there are mutual accounts statute runs from the last dealing between the parties: Robertson 
v. Pickerell, 77-303—from last item, Stokes v. Taylor, 104-394. 

422. Not applicable to bank bills. The limitations prescribed by law do not 
affect actions to enforce the payment of bills, notes or other evidences of debt, 
issued or put in circulation as money by banking corporations incorporated 
under the laws of this state. 

Reyv., 8s. 377; Code, s. 174; C. C. P., s. 53; 1874-5, c. 170. 


423. Actions against bank directors or stockholders. The limitations pre- 
scribed by law do not affect actions against directors or stockholders of any bank- 
ing association incorporated under the laws of this state, to recover a penalty 
or forfeiture imposed, or to enforce a liability created by law; but such actions 
must be brought within three years after the discovery by the aggrieved party 
of the facts upon which the penalty or forfeiture attached, or the liability was 


created. 
Reyv., s. 878; Code, s. 175; C. C. P., s. 54. 


See Houston v. Thornton, 122-375. 


424. Aliens in time of war. When a person is an alien subject, or a citizen 
of a country at war with the United States, the time of the continuance of the 
war is not a part of the period limited for the commencement of the action. 

Rev., s. 879; Code, s. 165; C. C. P., s. 44. 

Right of alien enemy to sue: Krachanake v. Mfg. Co., 175-435. 


Art. 4. Lrmirations, Rear Property 


425. Title against state. The state will not sue any person for, or in respect 
of, any real property, or the issue or profits thereof, by reason of the right or 
title of the state to the same— 

1. When the person in possession thereof, or those under whom he claims, 
has been in the adverse possession thereof for thirty years, this possession having 
been ascertained and identified under known and visible lines or boundaries; 
which shall give a title in fee to the possessor. 

Thirty years adverse possession takes title out of state even though possession not continu- 
ous nor chain of title complete: Tillery v. Lumber Co., 172-296; May v. Mfg. Co., 164-262; 
Locklear v. Savage, 159-236; Bullard v. Hollingsworth, 140-634; Wilson v. Wilson, 125-525; 
Walden v. Ray, 121-237; Dills v. Hampton, 92-565; Yount v. Miller, 91-331; Bryan v. Spivey, 
109-57; Mallett v. Simpson, 94-37; Cowles v. Hall, 90-330; Davis v. McArthur, 78-357; Reed 
y. Harnhart, 32-516; Candler v. Lunsford, 20-542; Fitzrandolph v. Norman, 4-564; Pearson vy. 
Simmons, 98-281; Davidson v. Arledge, 97-172; Osborne v. Anderson, 89-261; Melvin v. Wad- 
dell, 75-361. Privity between successive tenants: May v. Mfg. Co., 164-262; Price v. Jackson, 
91-11; Phipps v. Pierce, 94-514. Possession must be actual and not constructive: May v. 
Mfg. Co., 164-262; Locklear v. Savage, 159-236. 


2. When the person in possession thereof, or those under whom he claims, 
has been in possession under colorable title for twenty-one years, this possession 
having been ascertained and identified under known and visible lines or bound- 


aries. 

Reyorsmocus, Code, 82139 °C) CaP ws. 165 Ro Caco, 8; 2% 

See section 405. For cases on colorable title, possession, adverse possession and known and 
visible lines and boundaries, and lappage, see under section 428. 
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GENERAL OBSERVATIONS. General doctrine of subsection 2 substantiated and ex- 
plained: Barfield v. Hill, 163-262; Gardner v. Lumber Co., 144-110; Walker v. Moses, 113-527. 
Constructive possession sufficient: May v. Mfg. Co., 164-262; Hamilton v. Icard, 114-532. No 
constructive possession will ripen a defective will into a good one: Williams v. Wallace, 78-354. 


Plaintiff must recover on the strength of his own title as against the world, or against 
defendant by estoppel: Pope v. Pope, 176-283; Campbell v. Everhart, 139-503; Alexander vy. 
Gibbon, 118-796; Mobley v. Griffin, 104-115; Conwell v. Mann, 100-234; Pearson v. Simmons, 
98-281. Adverse possession under color need not be entirely continuous: Lewis v. Overby, 
126-347; Hamilton v. Icard, 114-532; Reed v. Earnhardt, 32-516; but see Malloy v. Bruden, 
86-251. When trustee in an active trust is barred, the cestui que trust also barred: Kirkman 
vy. Holland, 189-185. Not necessary to plead the statute, but defendant can make simple 
denial: Whitaker v. Jenkins, 138-476; Ins. Co. v. Edwards, 124-117; Freeman v. Sprague, 
82-366; Asbury v. Fair, 111-251; Shelton v. Wilson, 131-501; see section 405. When both 
parties claim title from a common source, not necessary to show title out of the state: Van 
Gilder v. Bullen, 159-291; Sample v. Lumber Co., 150-161; MeCoy v. Lumber Co., 149-1; 
Warren v. Williford, 148-474. What does and what does not amount to an ouster: Day v. 
Howard, 73-1; Ward v. Farmer, 92-93; Dobbins v. Dobbins, 141-210. Possession of ancestor 
and of tenant in dower added to that of heirs: Jacobs v. Williams, 173-276; Atwell v. Shook, 
133-391. 


426. Possession presumed out of state. In all actions involving the title to 
real property title is conclusively deemed to be out of the state unless it is 
a party to the action, but this section does not apply to the trials of protested 
entries laid for the purpose of obtaining grants, nor to actions instituted prior 
to May 1, 1917. 

1917, ¢. 195. 

Does not apply to proceedings before May 1, 1917: Riddle v. Riddle, 176-485. 


427. Such possession valid against claimants under state. All such possession 
as is described in the preceding section, under such title as is therein described, 
is hereby ratified and confirmed, and declared to be a good and legal bar against 
the entry or suit of any person, under the right or claim of the state. 

Rey., s. 881; Code, s. 140; C. C. P., s. 19. 

Threadgill v. Wadesboro, 170-641; Prevatt v. Harrelson, 132-350; Walker v. Moses, 113-527. 


428. Seven years possession under colorable title. When a person or those 
under whom he claims is and has been in possession of any real property, under 
known and visible lines and boundaries and under colorable title, for seven years, 
no entry shall be made or action sustained against such possessor by a person 
having any right or title to the same, except during the seven years next after 
his right or title has descended or accrued, who in default of suing within that 
time shall be excluded from any claim thereafter made; and such possession, 
so held, is a perpetual bar against all persons not under disability. 

Rev., s. 382; Code, s. 141; C. C. P., s. 20. 

For cases as to adverse possession of tenants in common, see under section 430. Cases 
directly supporting section: Gudger vy. Hensley, 82-481; Johnson v. Parker, 79-475; Williams 
vy. Wallace, 78-354; Moore v. Thompson, 69-120; Cox vy. Ward, 107-507; Hamilton v. Icard, 
114-532; Walker v. Moses, 113-527; Broadwell v. Morgan, 142-475; Brown y. Brown, 106-452; 


Simpson v. Simpson, 107-552; Mfg. Co. v. Brooks, 106-107; Ellington v. Ellington, 103-54; 
Allen yv. Salinger, 103-14; Campbell v. Crater, 95-162; Logan v. Fitzgerald, 92-645. 

Plaintiff must recover on strength of his own title: Pope v. Pope, 176-283. Must show both 
color of title and adverse possession: White v. Edenton, 171-21; Cedar Works v. Lumber Co., 
168-391; Henly v. Wilson, 77-218. Not necessary that entry should be under color, when 
color obtained later: Hawkins v. Cedar Works, 122-87. Adverse possession under color for 
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seven years before, and three years after, death of married woman, bars the heirs: Swift v. 
Dixon, 131-42. The tacking of possessions together to make up the seven years: Vanderbilt v. 
Chapman, 172-809; Barrett v. Brewer, 153-547; Bond v. Beverly, 152-57; Morrison y. Craven, 
120-327; Atwell v. Shook, 133-387; Alexander v. Gibbon, 118-796; Scarboro v.‘Scarboro, 
122-234. Seven years possession and cultivation of land under junior grant makes title as 
against senior grant: Asbury v. Fair, 111-251; but not since enactment of section 7545: 
Weaver v. Love, 146-415. The seven years adverse possession need not be the seven years 
next preceding action: Christenbury v. King, 85-229; Alexander v. Cedar Works, 177-137; 
Waldo v. Wilson, 174-626; nor need there be a tortious entry and expulsion: Ibid.—but it 
must be continuous and uninterrupted, Bland v. Beasley, 145-168; Cox v. Ward, 107-507; Wil- 
liams v. Wallace, 78-356. Not necessary to plead the statute; a general denial will do: Mfg. 
Oo. v. Brooks, 106-107, and cases cited under section 405—but where lost deed is relied on 
defendant must plead it: Wilson v. Wilson, 117-351: Hinton v. Pritchard, 102-94. Seven 
years adverse possession of the second story of a house under color of title will give title: 
Asheville Div. v. Aston, 92-578. Adverse possession relates only to the true title, and the 
exemptions in the statute as to those under disability can apply only to one having by virtue 
of his title a right of entry or of action: Berry v. Lumber Co., 141-386. Not presumed that 
father is agent of his child in holding possession: Barrett v. Brewer, 143-88. When trustee 
of active trust barred, cestui que trust also. barred: Kirkman v. Holland, 139-185. When 
one joint tenant barred, other joint tenants also barred: Cameron v. Hicks, 141-21. 


CASES WHERE THIS SECTION REFERRED TO, BUT ESSENTIAL POINTS ANNO- 
TATED ELSEWHERE: Norcum vy. Savage, 140-472; Lindsay v. Austin, 139-463; Campbell 
v. Everhart, 139-504; Johnston v. Case, 131-491; Brown vy. Morisey, 128-138; Britton v. 
Ruffin, 122-113; McLean v. Smith, 114-357; Zimmerman vy. Robinson, 114-39; Cheatham vy. 
Young, 113-161; Miller v. Bumgardner, 109-412; Gilchrist v. Middleton, 108-705; Lenoir vy. 
Mining Co., 106-473; Staton v. Mullis, 92-623; Lewis v. McDowell, 88-261; Clayton v. Rose, 
87-106; Isler v. Dewey, 84-345; Hill v. Averton, 81-393; Day v. Howard, 73-1. 


CASES WHERE THERE IS LAPPAGE: Currie v. Gilchrist, 147-648; Simmons v. Box 
Co., 153-257; Mintz v. Russ, 161-538; Lumber Co. v. Swain, 161-566; Hamilton y. Ieard, 
114-532; McLean v. Smith, 114-357; Zimmerman v. Robinson, 114-39; Logan y. Fitzgerald, 
92-645; Brady v. Maness, 91-135; Asbury v. Fair, 111-251; Scott v. Elkins, 83-424; McAlister 
v. Devane, 76-57; McCormick v. Monroe, 48-332; Baker v. McDonald, 47-244; Brown’s Heirs 
v. Potter’s Heirs, 44-461; Bryson v. Slagle, 44-449; Williams v. Miller, 29-186; Williams v. 
Buchanan, 23-535; Williams v. Wallace, 78-354; Kitchin v. Wilson, 80-191; King v. Wells, 
94-344, 

WHAT CONSTITUTES ‘‘POSSESSION’’ HEREUNDER. Exercising such dominion 
over land and making that use of it to which it is capable of being put in its then state in 
such repeated manner as to show it is done in the character of owner: Alexander v. Cedar 
Works, 177-137; Patrick v. Ins. Co., 176-660; Holmes y. Carr, 172-213; McCaskill v. Lumber 
Co., 169-24; Reynolds v. Palmer, 167-454; Coxe v. Carpenter, 157-557; Berry v. McPherson, 
153-4; Baum v. Shooting Club, 96-310; Hamilton v. Icard, 114-538; Patterson v. Mills, 121- 
258—but when not capable of use at all, see McLean v. Smith, 114-357. Fence built around 
land unoccupied, for purpose of pasture, is an inference drawn from Osborne yv. Johnston, 
65-22. Using land for pasture every winter: Wall v. Wall, 142-387. Actual, open, visible 
occupation of land: Malloy v. Bruden, 86-251. Unequivocal acts of ownership that would 
have exposed occupant to possessory action at common law: Bland v. Beasley, 145-168; Fuller 
v. E. City, 118-25; Hamilton v. Icard, 114-532; Shaffer v. Gaynor, 117-15; Everett v. Newton, 
118-919; Boomer v. Gibbs, 114-76; Osborne v. Johnston, 65-22. Using a spring and building 
a spring-house over it: Brittain v. Daniels, 94-981. Building shed, quarrying rock, erecting 
lime kiln, and cutting wood for fuel in making lime: Moore v. Thompson, 69-120. Construc- 
tive possession: Staton v. Mullis, 92-623; Hamilton v. Icard, 114-532; see cases under other 
paragraphs under this section. One tenant in common holds possession for all: Dobbins vy. 
Dobbins, 141-210; Johnston v. Case, 131-491; Tharpe v. Holcombe, 126-365; Carson v. 
Carson, 122-645; Page v. Branch, 97-97; Vickers v. Henry, 110-371; Gaylord v. Respass, 
92-553; Neely v. Neely, 79-478; Linker vy. Benson, 67-150. Every possession is taken to be 
under possessor’s own title: Bryan v. Spivey, 109-57; Nixon vy. Williams, 95-103; Hawkins 
vy. Cedar Works, 122-87. Cases as to possession under former similar statutes: Blackstock v. 
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Cole, 51-560; Morris v. Hayes, 47-93; Lenoir v. South, 32-237; Bynum v. Carter, 26-310; 
Berryman v. Kelly, 35-269; Bynum vy. Thompson, 25-578; Flanniken v. Lee, 23-293; Tredwell 
v. Reddick, 23-56. 


WHAT IS NOT SUFFICIENT ‘‘POSSESSION.’’ Grantor and plaintiff had raked and 
hauled straw off of land, and father of plaintiff had farmed on an acre or two: Prevatt v. 
Harrelson, 132-250. Planting part of land in tobacco every year, but no one part for over 
two years, only enclosing while crop growing: Hamiiton v. Icard, 114-532. Paying taxes on 
land and employing agents with respect to it: Ruffin v. Overby, 88-369; Shermer v. Dobbins, 
176-547. Occasional entries not sufficient: Williams v. Wallace, 78-354; Shaffer v. Gaynor, 
117-15; Hamilton v. Icard, 114-532; Asbury vy. Fair, 111-251; Ruffin v. Overby, 105-78; Land 
Co. v. Floyd, 167-686. 


CONSTRUCTIVE POSSESSION. Possession is presumed to follow the title and extend 
to the whole boundary in the absence of other actual possession: Alsworth v. Cedar Works, 
172-17; Ray v. Anders, 164-311; Stewart v. McCormick, 161-625; Pheeny v. Hughes, 158-463; 
Simmons v. Box Co., 153-257; Bond v. Beverly, 152-57; Haddock v. Leary, 148-378; Currie 
v. Gilchrist, 147-649; Basnight v. Smith, 112-229; see, also, Mfg. Co. v. Frey, 112-160; Melton 
v. Monday, 64-295; McCormick v. Monroe, 46-13; Wyman vy. Taylor, 124-430. 


WHEN POSSESSIGN IS ‘‘ADVERSE.’’ ‘‘Adverse possession’’ defined and discussed: 
Parker v. Banks, 79-480; Locklear v. Savage, 159-236. Possession by tenant under a parol 
gift: Wilson v. Wilson, 125-525; Dean v. Gupton, 136-141. Every possession of land by other 
than the claimant: Ruffin v. Overby, 88-369. No presumption that possession is adverse: 
Bland v. Beasley, 145-168; Monk v. Wilmington, 137-322; but see Ruffin v. Overby, 88-369; 
Alexander v. Gibbon, 118-797. An actual, open, visible occupation of land by another: Malloy 
v. Bruden, 86-251; Patterson v. Mills, 121-258. 


By whom adverse possession can be taken: Williams v. Wallace, 78-354. Unequivocal acts 
of ownership which would have subjected the occupant to a possessory action at common law: 
Christman y. Hilliard, 167-4; Fowle v. Whitley, 166-445; Fuller v. Elizabeth City, 118-25; 
Hamilton v. Ieard, 114-532; Shaffer v. Gaynor, 117-15; Lewis v. Covington, 130-543; Worth v. 
Simmons, 121-357; Everett v. Newton, 117-919; Osborne v. Johnston, 65-22. One tenant in 
common against another: Dobbins v. Dobbins, 141-210; Woodlief v. Woodlief, 1386-133; Shan- 
non v. Lamb, 126-38; Jolly v. Bryan, 86-458; Neely v. Neely, 79-478; Covington v. Stewart, 
77-148; Page v. Branch, 97-97; Vickers v. Henry, 110-371; Shannon y. Lamb, 126-38; MeGill 
v. Buie, 106-242; Linker v. Benson, 67-150; see, also, Hicks v. Bullock, 96-164. See section 
430. Person entering under a void deed, claiming to own land in fee: Kirkman vy. Holland, 
139-185. As between heir and widow: Brown vy. Morrisey, 124-292; Campbell v. Murphy, 
55-357. As against remainderman after death of life tenant: Bullin v. Hancock, 138-198; 
Wilson v. Brown, 134-400; Hauser v. Craft, 134-319; Staton v. Mullis, 92-623. As between 
mortgagor and mortgagee: Weathersbee v. Goodwin, 175-234; Stancill vy. Spain, 183-76; Wil- 
liams v. Kerr, 113-306; Edwards v. Tipton, 85-479; Parker v. Banks, 79-481. Building fence 
along marked line supposed to be dividing line, when in fact 25 yards over on his neighbor: 
Mode v. Long, 64-433. Mineral interest separate from ownership of land: Hoilman v. John- 
son, 164-268. 

Cases as to adverse possession under former similar statutes: Smith v. Reid, 51-494; Loftin 
v. Cobb, 46-406; Powell v. Felton, 33-469; Gilchrist v. MeLaughlin, 29-310; Montgomery v. 
Wynns, 20-667; Murray v. Shanklin, 20-431; Ring v. King, 20-307. 

WHEN POSSESSION NOT ‘‘ADVERSE.’’ Possession by tenant and those claiming 
under him: Wilson v. Wilson, 125-525; Dills v. Hampton, 92-566; Alexander v. Gibbon, 118- 
796; McNeill v. Fuller, 121-209; Bonds v. Smith, 106-553; but see Worth v. Simmons, 121-357. 
When defendant claiming under color cannot show continuous possession under his title: 
Johnston v. Case, 131-491. When claimant has good title to tract, part of which he holds 
adversely, his possession is not adverse as to another part of tract which is not actually 
occupied and to which he claims title by possession under color of title: Lewis v. Covington, 
130-541. One holding land under bond for title not adverse to vendor: Bradsher v. High- 
tower, 118-399; MeNeill v. Fuller, 121-209. Possession not adverse as to remainderman 
during life estate: Cooley v. Lee, 170-18; Graves v. Causey, 170-175; Brown v. Brown, 168-4; 
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Cox v. Jernigan, 154-584; Maynard v. Sears, 157-1; Everett v. Newton, 118-919; Melvin v. 
Waddell, 75-361. Purchasing outstanding title does not admit superior title: Lumber Co. v. 
Cedar Works, 168-344; s. ¢., 158-161; Alsworth v. Cedar Works, 172-17. 


WHAT IS ‘‘COLORABLE TITLE.’’ See section 372. A deed or instrument which pur- 
ports to pass title, but which fails to do so from want of title in the grantor or some defect 
in the mode of conveyance: Alsworth v. Cedar Works, 172-17. Judge Gaston’s definition: 
Dobson vy. Murphy, 18-586; approved in Ellington v. Ellington, 103-54; Utley v. R. R., 119-720, 
and Avent v. Arrington, 105-390; Keener v. Goodson, 89-273; but see Austin v. Staten, 126- 
783; Lindsay v. Beaman, 128-192; distinguished, however, in Janney v. Robbins, 141-400. 
Judge Hoke’s definition in Smith v. Proctor, 139-314. Judge Henderson’s definition in Tate 
v. Southard, 10-119. 


Ancient deed, unproven, accompanied by possession: Davis v. Higgins, 91-382. Deed 
improperly registered: Brown y. Brown, 106-451; Power Co. v. Power Co., 168-219. Unreg-. 
istered deed is not color of title as against a subsequent deed for valuable consideration and 
duly registered: Kluttz v. Kluttz, 172-622; King v. MeRackan, 168-621; nor when the parties 
hold from a common source of title; otherwise it is color: Buchanan v. Hedden, 169-222; 
Moore v. Johnson, 162-266; Gore v. McPherson, 161-638; Janney v. Robbins, 141-400, dis- 
tinguishing Austin v. Staten, 126-783; Lindsay v. Beaman, 128-192; see, also, Davis v. Higgins, 
91-382; Hunter v. Kelly, 92-285; Utley v. R. R., 119-720; Avent v. Arrington, 105-377; 
Hardin v. Barrett, 51-159; Campbell v. McArthur, 9-33. Record of partition proceedings: 
Lindsay v. Beaman, 128-192; Smith v. Tew, 127-299; Bynum v. Thompson, 25-578; Lumber 
Co. v. Cedar Works, 165-83; Alexander vy. Cedar Works, 177-137. Deeds made after verdict 
and judgment fixing parol trust on land: Taylor v. Smith, 121-76. A return upon an execu- 
tion showing sale of land, with description, purchaser’s name and payment of purchase price: 
Neal v. Nelson, 117-393; Jones v. Putney, 7-562. A judgment in an action for possession: 
Burns v. Stewart, 162-360. Where several entered land without color and occupied different 
portions in severalty, then deed was made conveying land in trust for all collectively, but they 
continued to hold as before: Bryan v. Spivey, 109-57. A deed is colorable title only for land 
described in it: Davidson v. Arledge, 88-326; Carson v. Carson, 122-645; McRea vy. Williams, 
52-430—must attach to some particular tract, Barker v. Railway, 125-596—and land must be 
described in it, Cook v. Pittman, 144-530; King v. Wells, 94-344; Smith vy. Fite, 92-319; 
Dickens v. Barnes, 79-490. 


Deed purporting to convey title is color whether grantor owner or not: Britton vy. Ruffin, 
122-113; Taylor v. Smith, 121-77; Hill v. Wilton, 6-14; Bond v. Beverly, 152-56. Deed by 
clerk after he goes out of office for land sold while in office: Williams v. Council, 49-206. 
Sheriff’s deed color, when: Worth v. Simmons, 121-357; Mfg. Co. v. Brooks, 106-107; Fergu- 
son v. Wright, 113-537. Tax deeds: Kivett v. Gardner, 169-78; Lumber Co. v. Pearce, 166- 
588; Greenleaf v. Bartlett, 146-495. Deed by attorney in fact, though power not produced: 
Smith v. Allen, 112-223. Trustee’s deed, though private examination of cestui que trust, a 
matried woman, not taken: Smith v. Allen, 112-223. Deed for land in two counties, proven 
and recorded in one: Lewis v. Roper, 109-19. Deed by non compos: Ellington y. Ellington, 
103-54. Deed signed by husband and wife, but no private examination taken: Perry v. 
Perry, 99-270; Pearse v. Owens, 3-234; King v. MecRackan, 168-621; Norwood v. Totten, 166- 
648; but see Cook v. Pittman, 144-530. Deed conveying life estate: Staton v. Mullis, 92-623. 
Color of title inoperative unless accompanied by possession: Barber v. Railway, 125-596. 
Mortgage deed: Edwards v. Tipton, 85-479; Stewart v. Lowdermilk, 147-584. A will as color 
of title: Henley v. Wilson, 81-405; McConnell v. McConnell, 64-342; Trustees v. Blount, 4-455; 
Hivars v. Satterfield, 5-413; Lumber Co. y. Cedar Works, 165-83. A deed obtained by fraud: 
Seals v. Seals, 165-409. A deed to the former grantor: Chatham vy. Lansford, 149-363. Grants 
from state: Weaver vy. Love, 146-415; Kron v. Hinson, 53-347; but see section 7545. Deed of 
land calling, bounded by a river, is color to the thread of unnavigable stream: Wall v. Wall, 
142-387. 


WHAT IS NOT ‘‘COLORABLE TITLE.’’ An assignment of a homestead is not color 
of title: Keener v. Goodson, 89-273. Paper-writing without seal, though registered: Johnston 
v. Case, 131-491. Deed though signed, not color unless delivered: Avent v. Arrington, 105-377. 
Deed is not color beyond line called for, even though distance call would carry it beyond: 
Smith v. Headrick, 93-210. Former title of one who mortgaged land which was sold and deeded 
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to purchaser, but mortgagor retained possession: Call v. Dancy, 144-494. Original deed to 
defendant, after his land sold by sheriff and deed made to another: Wilson v. Brown, 134-400. 


A deed by one tenant in common is not color of title: Lumber Co. v. Cedar Works, 168-344, 
165-83; Dobbins v. Dobbins, 141-210. Deed by tenants in common to husband of wife who 
was one of the tenants, yet did not sign deed: Carson v. Carson, 122-645. Deed by widow is 
not color of title: Graves v. Causey, 170-175. No color of title without some paper-writing 
attempting to convey title, which must not be so plainly and obviously defective as to mislead: 
Williams v. Scott, 122-545. Deed by devisees of remainder in land where will provided for it 
to be sold by executor and divided as personalty: Orrender v. Call, 101-399. Deed with in- 
sufficient description: Fincannon v. Sudderth, 144-587; Dickens v. Barnes, 79-490; see, also, 
Perry v. Seott, 109-380; Blow v. Vaughan, 105-198; Reed v. Reed, 93-462; Harrell v. Butler, 
92-20; Radford v. Edwards, 88-347; Wharton v. Eborn, 88-344; Farmer y. Batts, 83-387; 
Capps v. Holt, 58-153. 

““KNOWN AND VISIBLE LINES AND BOUNDARIE#S.’’ Existence of visible and defi- 
nite boundary marks necessary in constructive possession: Scott v. Elkins, 83-424. Deed con- 
taining no metes and bounds or other description is no evidence of known and visible lines and 
boundaries: Price v. Jackson, 91-11. 


429. Seizin within twenty years necessary. No action. for the recovery or 
possession of real property shall be maintained, unless it appears that the plain- 
tiff, or those under whom he claims, was seized or possessed of the premises in 
question within twenty years before the commencement of the action, unless he 
was under the disabilities prescribed by law. 

Rev., s. 388; Code, s. 148; C. C. P., s. 22. 

This and section 432 are to be construed together: Conkey v. Lumber Co., 126-499. Where 
plaintiff has title he is presumed to have been in possession within the twenty years: Ibid.; 
Bland y. Beasley, 145-168. Possession must be within the twenty years: Honeycutt v. Brooks, 
116-788; Moore v. Curtis, 169-74. Referred to in Dean v. Gupton, 136-142; Covington v. 
Stewart, 77-151; Mintz v. Russ, 161-538; Stewart v. McCormick, 161-625; Stewart v. Stephen- 
son, 172-81. 


430. Twenty years adverse possession. No action for the recovery or possession 
of real property, or the issues and profits thereof, shall be maintained when the 
person in possession thereof, or defendant in the action, or those under whom 
he claims, has possessed the property under known and visible lines and bound- 
aries adversely to all other persons for twenty years; and such possession so 
held gives a title in fee to the possessor, in such property, against all persons 
not under disability. 

Rey., s. 884; Code, s. 144; C. C. P., s. 23. 

For cases on ‘‘colorable title,’’ ‘‘possession,’’ ‘‘adverse possession,’’ and ‘‘known and 
visible lines and boundaries,’’ see section 428. For cases on pleading the statute, see sec- 
tion 405. 

Possession must be for the required time, but need not be unceasing: Alexander vy. Cedar 
Works, 177-137; Cross v. R. R., 172-119; Berry v. McPherson, 153-4. User or nonuser of ease- 
ment: Hunter v. West; 172-160; Snowden v. Bell, 159-497; LaRoque v. Kennedy, 156-361; 
May v. R. R., 151-388. A former owner who has lost title by judgment or deed may acquire 
new title by adverse possession: Moore v. Curtis, 169-74; Brown v. Brown, 168-4; Chatham 
v. Lansford, 149-363; Scarboro v. Scarboro, 122-234. Adverse possession by corporation: 
Cross y. R. R., 172-119; Raleigh v. Durfey, 163-154. Cases directly supporting this section: 
Wilson v. Wilson, 125-525; Walden v. Ray, 121-237; Batts v. Staton, 123-45; Shaffer v. 
Bledsoe, 118-279; Covington vy. Stewart, 77-148; Melvin v. Waddell, 75-361. 


APPLIED TO TENANTS IN COMMON: Gill v. Porter, 176-451; Lester v. Harward, 
173-83; McKeel v. Holloman, 163-132; Clary v. Hatton, 152-107; Boggan y. Somers, 152-390; 
Mott v. Land Co., 146-525; Church v. Bragaw, 144-126; Dobbins v. Dobbins, 141-210; Bullin 
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v. Hancock, 138-198; Tharpe v. Holcombe, 126-365; Rascoe v. Lumber Co., 124-42; Hampton 
v. Wheeler, 99-222; Breeden v. McLaurin, 98-307; Hicks v. Bullock, 96-164; Ward v. Farmer, 
92-93; Covington v. Stewart, 77-148; Carson v. Carson, 122-645; Ferguson v. Wright, 113-537; 
Page v. Branch, 97-97; Neely v. Neely, 79-478; Shannon v. Lamb, 126-38; Whitaker v. 
Jenkins, 138-476; Caldwell v. Neely, 81-114; McMillan v. Gambill, 106-359; Jeter v. Davis, 
109-458; Gilchrist v. Middleton, 107-663; Pope v. Mathis, 83-169. 


Where one tenant in common attempts to convey the whole estate: Alexander v. Cedar 
Works, 177-187; Lumber Co. v. Cedar Works, 168-344, 165-83. Where one tenant in common 
purchases: Alexander vy. Cedar Works, 177-137; Jackson v. Baird, 148-29; Amis v. Stephens, 
111-172; Gaylord v. Respass, 92-553. Possession under parol partition: Collier v. Paper Cor- 
poration, 172-74; Rhea v. Craig, 141-602. When sole seizin is pleaded, who has burden of 
proof: Lester v. Harward, 173-83; McKeel v. Holloman, 163-132; Honeycut v. Brooks, 116-793. 


431. Action after entry. No entry upon real estate shall be deemed sufficient 
or valid, as a claim, unless an action is commenced thereupon within one year 
after the making of the entry, and within the time prescribed in this chapter. 

Rev., s. 385; Code, s. 145; C. C. P., s. 24. 

Clayton v. Cagle, 97-303. 


432. Possession follows legal title. In every action for the recovery or posses- 
sion of real property, or damages for a trespass on such possession, the person 
establishing a legal title to the premises is presumed to have been possessed 
thereof within the time required by law; and the occupation of such premises ~ 
by any other person is deemed to have been under, and in subordination to, the 
legal title, unless it appears that the premises have been held and possessed 
adversely to the legal title for the time prescribed by law before the commence- 
ment of the action. 

Rey., 8s. 386; Code, s. 146; C. C. P., s. 25. 


Possession presumed to follow the title in the absence of actual possession: Asbury vy. Fair, 
111-251; Gadsby v. Dyer, 91-311; Kitchin v. Wilson, 80-191; Williams v. Wallace, 78-354; 
Dobbs v. Gullidge, 20-197; Denning v. Gainey, 95-528; London v. Bear, 84-266; Knight v. 
Holden, 104-107. Presumption as to possession being adverse: Bland v. Beasley, 145-168; 
Monk vy. Wilmington, 137-322; but see Ruffin v. Overby, 88-369; Alexander v. Gibbon, 118-796. 
Possession presumed to be under the true title until shown to be adverse: Vanderbilt v. Chap- 
man, 175-11; Land Oo. v. Floyd, 171-548; s. ¢., 167-686; McCaskill v. Walker, 147-195; Bland 
v. Beasley, 145-168; Straughan v. Tysor, 124-229; Gaylord v. Respass, 92-553. 


Cases merely referring to section: Berry v. Lumber Co., 141-396; Dobbins v. Dobbins, 141- 
219; Kirkman v. Holland, 139-189; Monk vy. Wilmington, 137-326, 327; Woodlief v. Wester, 
136-166; Roscoe v. Lumber Co., 124-47. 


433. Tenant’s possession is landlord’s. When the relation of landlord and 
tenant has existed, the possession of the tenant is deemed the possession of the 
landlord, until the expiration of twenty years from the termination of the ten- 
ancy; or where there has been no written lease, until the expiration of twenty 
years from the time of the last payment of rent, notwithstanding that the tenant 
may have acquired another title, or may have claimed to hold adversely to his 
landlord. But such presumptions shall not be made after the periods herein 


limited. 

Rev., 8s. 387; Code, s. 147; C. C. P., s. 26. 

Tenant’s possession is landlord’s: McNeill v. Fuller, 121-209. Tenant holding possession 
under parol gift holds adversely to landlord: Dean v. Gupton, 136-141; Wilson v. Wilson, 
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125-525. Tenant estopped to deny landlord’s title: Mobley v. Griffin, 104-115; Conwell v. 
Mann, 100-234; Melvin v. Waddell, 75-361; Springs v. Schenck, 99-551; Benton v. Benton, 
95-559; Pate v. Turner, 94-47; Abbott v. Cromartie, 72-292; Lawrence v. Eller, 169-211; 
Nance v. Rourk, 161-646. Estoppel does not operate when tenancy brought about by fraud: 
McLaurin vy. Williams, 175-291. Cases citing section: Bullock v. Bullock, 131-30; Day v. 
Howard, 73-7. 


434. No title by possession of right of way. No railroad, plank road, turnpike 
or canal company may be barred of, or presumed to have conveyed, any real 
estate, right of way, easement, leasehold, or other interest in the soil which has 
been condemned, or otherwise obtained for its use, as a right of way, depot, sta- 
tionhouse or place of landing, by any statute of limitation or by occupation of 
the same by any person whatever. 

Reyv., s. 388; Code, s. 150; C. C. P., s. 29; R. C., c. 65, s. 23. 


Discussed at length in Beattie v. R. R., 108-432, 433; see, also, Purifoy v. R. R., 108-100; 
R. R. v. McCaskill, 94-746. Does not apply to right of way not actually condemned, or pur- 
chased or taken possession of: R. R. v. Sturgeon, 120-225; also see Beattie v. R. R., 108-432, 
433. Cases citing section: Bass v. Navigation Co., 111-455; Durham vy. R. R., 104-264; R. R. 
v. Bunting, 168-579; Earnhardt v. R. R., 157-358; Muse v. R. R., 149-443; R. R. v. Olive, 
142-257. Does not apply to right to require railroad to change grade at street crossing: 
R. R. v. Goldsboro, 155-356. ; 


435. No title by possession of public ways. No person or corporation shall 
ever acquire any exclusive right to any part of a public road, street, lane, alley, 
square or public way of any kind by reason of any occupancy thereof or by 
encroaching upon or obstructing the same in any way, and in all actions, whether 
civil or criminal, against any person or corporation on account of an encroach- 
ment upon or obstruction or occupancy of any public way it shall not be com- 
petent for a court to hold that such action is barred by any statute of limitations. 

Rey., s. 889; 1891, ¢. 224. 


For cases decided prior to passage of statute: Moose y. Carson, 104-431; Turner v. Comrs., 
127-163; State v. Long, 94-896; Crump v. Mims, 64-767. No title to street can now be 
acquired by adverse possession: Threadgill v. Wadesboro, 170-641; Tillery v. Lumber Co., 
172-296; Lenoir vy. Crabtree, 158-357; State v. Godwin, 145-461. Applied to public square: 
Gates v. Hill, 158-584. 


Art. 5. Limirations, OruHer THan Reat Property 


436. Periods prescribed. The periods prescribed for the commencement of 
actions, other than for the recovery of real property, are as set forth in this 


article. 

Rev., s. 890; Code, s: 151; C. C. P's. 30. 

See section 405. The statute does not run when there is no one capable of suing: Grant v. 
Hughes, 94-231. No statute applicable to the testing of validity of election for bonds: Jones, 
vy. Comrs., 107-248. Nor to the probate of a will: In re Dupree’s Will, 163-256; Steadman v. 
Steadman, 143-345; McCormick v. Jernigan, 110-406. 

CHANGE OF STATUTE. Legislature may change time of limitation, but not without 
giving a reasonable time to sue, and not to interfere with vested rights: State v. Haynie, 
169-277; Graves v. Howard, 159-594; Matthews v. Peterson, 150-132; Dunn v. Beaman, 126- 
766; Culbreth v. Downing, 121-205; Nichols v. R. R., 120-495; Strickland v. Draughan, 91-103; 
Whitehurst v. Dey, 90-542; Hinton v. Hinton, 61-410. 
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437. Ten years. Within ten years an action— 

1. Upon a judgment or decree of any court of the United States, or of any 
state or territory thereof, from the date of its rendition. No such action may 
be brought more than once, or have the effect to continue the lien of the 
original judgment. 

APPLICATION OF STATUTE. Takes place of statute of presumptions: Brown v. Hard- 
ing, 171-686. Action upon a judgment barred in ten years: McIlhenny v. Savings and Trust 
Co., 108-311; Brittain v. Dickson, 104-547; Rogers v. Kinsey, 101-559; Lilly v. West, 97-276; 
Cook v. Moore, 95-1; Gaither v. Sain, 91-304; McDonald v. Dickson, 87-404. Foreign judg- 
ments: Arrington vy. Arrington, 127-190; Miller v. Leach, 95-231. Any proceeding to enforce 
a judgment, except simply issuing execution: Barnes v. Fort, 169-431; Smith, ex parte, 134- 
495; Berry v. Corpening, 90-395; but judgment can be satisfied by levy on property if execu- 
tion issued every three years: Williams v. Mullis, 87-159; Spicer v. Gambill, 93-378; Sawyers 
v. Sawyers, 93-321; but see sections 667, 668. Lien of judgment not extended: Barnes v. 
Fort, 169-431; Fox v. Kline, 85-173; Lyon v. Russ, 84-588. This section does not preclude 
using judgment as a counterclaim: McClennahan vy. Cotten, 83-332. Partial payment on 
judgment does not arrest the statute: McCaskill v. McKinnon, 121-192; Hughes v. Boone, 
114-54; McDonald v. Dickson, 87-404. 


Enforcement of decree of state court: Smith, ex parte, 134-495; of foreign court: Arring- 
ton v. Arrington, 127-190. Does not apply to interlocutory orders, as for payment of purchase 
money under decree of sale: Davis v. Pierce, 167-135; Williams v. McFayden, 145-156; Clem- 
ent v. Ireland, 138-136; Knight v. Houghtalling, 94-408. As to expiration of lien, see 
section 614. Cases merely referring to section: Shankle v. Ingram, 133-259; Owen v. Paxton, 
122-772; Miller v. Leach, 95-231. 


2. Upon a sealed instrument against the principal thereto. 


Bond y. Wilson, 129-387; Broadfoot v. Fayetteville, 124-478. Guaranty under seal: Coleman 
v. Fuller, 105-828. Interest on sealed instrument not barred until the principal is: Knight 
v. Braswell, 70-709. No statute of limitations as to sealed notes prior to 1868; but presump- 
tion of payment arose after ten years: Glover v. Flowers, 95-57; Crawford v. McLellan, 87- 
169. Specialties reduced to judgment are merged and the statute as to judgments applies: 
Brittain v. Dickson, 104-547. For effect of part payment, see section 416. As to sureties to 
sealed instruments, see section 441. 


3. For the foreclosure of a mortgage, or deed in trust for creditors with 
a power of sale, of real property, where the mortgagor or grantor has been in 
possession of the property, within ten years after the forfeiture of the mortgage, 
or after the power of sale became absolute, or within ten years after the last 
payment on the same. 


Right of foreclosure barred: Love v. West, 169-13; Ferrell vy. Hinton, 161-348; Sandlin v. 
Kearney, 154-596; Bunn vy. Braswell, 142-113, 139-135; Miller v. Coxe, 133-578; Stancill v. 
Spain, 133-76; Harper v. Edwards, 115-246; Williams v. Kerr, 113-306; Woody vy. Jones, 
113-255; Redmond v. Pippen, 113-93; Capehart v. Dettrick, 91-344; Fraser v. Bean, 96-327; 
Hill yv. Hilliard, 103-34; if debt is not barred: Geitner v. Jones, 176-542; debt barred and 
foreclosure not barred: Jenkins vy. Griffin, 175-184; Menzel v. Hinton, 132-660; Capehart 
vy. Dettrick, 91-344; Parker v. Grant, 91-338; Rouss v. Ditmore, 122-775; Taylor v. Hunt, 
° 118-172; Jenkins v. Wilkinson, 113-532; Hedrick v. Byerly, 119-420; Arrimgton v. Rowland, 
97-127; Fraser v. Bean, 96-327. Remainderman giving mortgage, time counted, how: Wood- 
lief v. Wester, 136-162. Where mortgage was foreclosed and mortgagor still held possession, 
question arose as to estoppel of mortgagor to assert claim under original title: Call v. Dancy, 
144-494, Foreclosure of mortgage barred by the statute, purchaser gets no title: Hutaff v. 
Adrian, 112-259. This section does not apply to foreclosure of equities by vendor: Overman 
v. Jackson, 104-4. In case where neither mortgagor nor mortgagee in possession: Simmons v. 
Ballard, 102-105. 
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4. For the redemption of a mortgage, where the mortgagee has been in pos- 
session, or for a residuary interest under a deed in trust for creditors, where 
the trustee or those holding under him has been in possession, within ten years 
after the right of action accrued. 


ACTION FOR REDEMPTION OF LAND UNDER MORTGAGE OR TRUST DEED 
BARRED. Bernhart v. Hagamon, 144-526; Gray v. Williams, 130-53; Frederick v. Williams, 
103-189; Edwards v. Tipton, 85-479; Smith v. Smith, 123-229; Sanderlin v. Cross, 172-234; 
Owens vy. Hornthal, 156-19. Applied to absolute deed intended as a mortgage: Sandlin v. 
Kearney, 154-596. No adverse holding between mortgagor and mortgagee until condition 
broken: Weathersbee vy. Goodwin, 175-234. In case where neither mortgagor nor mortgagee 
in possession: Simmons y. Ballard, 102-105; Cauley v. Sutton, 150-327. Second mortgagee 
cannot have first mortgage canceled because it is barred: Miller v. Coxe, 133-578. Section 
does not apply to possessory action: McFarland v. Cornwell, 151-428. 


IRven, 1, GALS (Chokes Gy GPS 0! (Oh 1s, GEE IED Gal. 


Nore. Sale under power of sale in mortgage barred in ten years, see Mortgages and 
Deeds of Trust, s. 2589. 


Allotment of homestead suspends the statute. See this chapter, s. 728. 


438. Seven years. Within seven years an action— 
1. On a judgment rendered by a justice of the peace, from its date. 


Pleading statute, see section 405. Where rehearing had before justice, the statute begins 
to run at the date of second judgment: Salmon y. McLean, 116-209. Death of debtor will 
not arrest running of statute: Mauney v. Holmes, 87-429; Daniel v. Laughlin, 87-433. This 
section applies to signers of stay of execution: Barringer v. Allison, 78-79; Humphreys v. 
Buie, 12-378. Applies to action in superior court: Oldham v. Rieger, 148-548. Docketing in 
superior court does not extend the limitation to ten years: Daniel v. Laughlin, 87-433; Broyles 
v. Young, 81-315; but see Adams v. Guy, 106-275; Matthews v. Peterson, 152-168; Oldham 
v. Rieger, 148-548. 


2. By a creditor of a deceased person against his personal or real representa- 
tive, within seven years next after the qualification of the executor or administra- 
tor and his making the advertisement required by law for creditors of the 
deceased to present their claims, where no personal service of such notice in 
writing is made upon the creditor. A creditor thus barred of a recovery against 
the representative of any principal debtor is also barred of a recovery against 
any surety to the debt. 

Barred as to administrator: McIlhenny y. Savings and Trust Co., 108-312; Woody v. 
Brooks, 102-834; Morris v. Syme, 88-453; Lee v. MeKoy, 118-518; Bobbitt v. Jones, 107-658; 
but see Clanton y. Price, 90-96. This subsection does not stop the operation of three-year 
statute as to sureties: Redmond y. Pippen, 113-90. Where administrator holds money in 
trust for creditors, statute does not run: Phifer v. Berry, 110-463. Claim filed with clerk 
taking account, statute does not run: Warden v. McKinnon, 94-378. This section applies 
only to rights already accrued when administrator qualified: Miller v. Shoaf, 110-319. Admin- 
istrator must show that he made the advertisement: Love v. Ingram, 104-600; Cox v. Cox, 
84-138—but this does not apply to administrator d. b. n., Smith v. Brown, 99-377. For 
caveat to will, see section 4158. 


Rev., s. 892; Code, s. 1535 C. C. P., s. 32. 


439. Six years. Within six years an action— 
1. Upon the official bond of a public officer. 


Barred in six years: Comrs. v. McRae, 89-95. Statute runs from breach of bond: Comrs. 
vy. McRae, 89-95; see, also, section 405. Clerk superior court: Shackleford v. Staton, 117-73. 
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County treasurer’s bond: Comrs. v. McRae, 89-95. Register of deeds’ bond: Daniel v. Griz- 
zard, 117-105. Sheriff’s bond: Hobbs v. Barefoot, 104-224; Hughes v. Newsom, 86-424; 
Hewlett v. Schenck, 82-234; Furman v. Timberlake, 93-66. 


2. Against an executor, administrator, collector, or guardian on his official 
bond, within six years after the auditing of his final account by the proper 
officer, and the filing of the audited account as required by law. 

Executor, administrator or collector’s bonds: Nunnery v. Averitt, 111-394; Gill v. Cooper, 
111-311; Culp v. Lee, 109-675; Woody v. Brooks, 102-334; Reeves v. Davis, 99-425; Andres 
v. Powell, 97-168; Vaughan v. Hines, 87-445. ‘‘Final account’’ of administrator: Vaughan 
vy. Hines, 87-445; Burgwyn y. Daniel, 115-115. Time between death of administrator and 
appointment of administrator d. b. n. not counted: Brawley v. Brawley, 109-524. Guardian’s 
bond: see sections 2162 and 405. Self v. Shugart, 135-185; Kennedy v. Cromwell, 108-1; 
Norman v. Walker, 101-24; Williams v. MeNair, 98-332; Davis v. Perry, 89-420; Humble v. 
Mebane, 89-414. 


3. For injury to any incorporeal hereditament. 


Rev., s. 393; Code, s. 154; C. C. P., s. 33. 
Notre. Six-year limitation against directors of corporations for impairment of capital, 
see Corporations, s. 1179. 


440. Five years. Within five years— 

1. No suit, action or proceeding shall be brought or maintained against a rail- 
road company owning or operating a railroad for damages or compensation for 
right of way or use and occupancy of any lands by the company for use of its 
railroad unless the action or proceeding is commenced within five years after the 
lands have been entered upon for the purpose of constructing the road, or within 
two years after it is in operation. 

This is a statute of limitation and must be pleaded in defense: Abernathy v. R. R., 159- 
340. Under special statute making limitation two years: Baker v. R. R., 137-214; Dargan 


v. R. B., 131-623; Railroad v. McCaskill, 94-746; Gudger v. R. R., 106-481; Purifoy v. R. R., 
108-100; Liverman v. R. R., 109-52. 


2. No suit, action or proceeding shall be brought or maintained against a rail- 
road company for damages caused by the construction of the road, or the repairs 
thereto, unless such suit, action or proceeding is commenced within five years 
after the cause of action accrues, and the jury shall assess the entire amount of 
damages which the party aggrieved is entitled to recover by reason of the trespass 
on his property. 

Rey., 8S. 394; 1898, c. 152; 1895, c. 224; 1897, ¢. 339. 

Action barred in five years: Campbell v. R. R., 159-586; Parks v. R. R., 143-289; Stack v. 
R. R., 1389-366; Carson v. R. R., 128-95; Wiley J. Lassiter v. BR. R., 126-509; Beach v. R. R., 
120-498. Under the old statute and under this section discussed: Ridley v. R. R., 124-34, also 
118-996; Harrell v. R. R., 122-822; Nichols v. R. R., 120-495. Permanent damages allowed: 
Bareliff v. R. R., 176-39, 175-114, 168-268; Caveness v. R. R., 172-305; Duval v. R. R., 


161-448; Pickett v. R. R., 153-148; Beasley v. R. R., 147-362; Staton v. R. R., 147-428. What 
damages recovered: McMahan vy. R. R., 170-456. 


Statute begins to run from the time the injury arises: Barcliff v. R. R., 175-114; Perry v. 
R. R., 171-38; MeMahan vy. R. R., 170-456; Clark v. R. R., 168-415; Savage v. R. R., 168-241; 
Owenby v. R. R., 165-641; Duval v. R. R., 161-448; Pickett v. R. R., 153-148; but not against 
an independent contractor: Willis v. White, 150-199. This section does not apply to canal 
companies: Cherry v. Canal Co., 140-422—nor to water companies, Geer v. Water Co., 127- 
349—nor to telegraph companies, Teeter v. Telegraph Co., 172-783. See section 441 for con- 
tinuing trespass. 
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441. Three years. Within three years an action— 
1. Upon a contract, obligation or liability arising out of a contract, express 
or implied, except those mentioned in the preceding sections. 


For running of statute, pleading statute, and part payment, see section 405. New promise, 
see section 416. 


- APPLICATION OF SECTION. Award not under seal, Sprinkle v. Sprinkle, 159-81; bill 
of lading, Watch Case Co. v. Express Co., 120-352; promissory note, Wells v. Hill, 118-900; 
Benson v. Bennett, 112-505; Copeland v. Collins, 122-619; contract for labor, Fulps v. Mock, 
108-601; services to intestate, Miller v. Lash, 38-51; McCurry v. Purgason, 170-463. Sureties 
on sealed instruments: Jackson v. Martin, 136-196; Coffey v. Reinhardt, 114-509; Redmond v. 
Pippen, 113-90; Moore v. Goodwin, 109-218; Lewis v. Long, 102-206; Leak v. Covington, 
99-559; Arrington v. Rowland, 97-127; Joyner v. Massey, 97-148; Torrence v. Alexander, 
85-143; Kerr v. Brandon, 84-128; Capell v. Long, 84-17; Welfare v. Thompson, 83-276; Good- 
man v. Litaker, 84-8; Hewlett v. Schenck, 82-234; Parham y. Green, 64-436; see, also, under 
subsection 6 of this section. Guarantor under seal not within this section: Coleman vy. Fuller, 
105-328. Contract signed in partnership name under seal: Supply Co. v. Windley, 176-18; 
Burwell v. Linthicum, 100-147. Action for contribution: Liverman y. Cahoon, 156-187. Action 
for subrogation: Ins. Co. v. R. R., 165-136. Actions for reopening settlement of administra- 
tor: Woody v. Brooks, 102-334; Slaughter v. Cannon, 94-189—of guardian, Timberlake v. 
Green, 84-658. Action for fines and penalties collected by a city which belong to school board: 
School Directors v. Asheville, 128-249. Action against an executor who, as devisee of land 
charged with payments, took possession of such land: Rice v. Rice, 115-43; Hines v. Hines, 
95-482. Action against trustee for commissions wrongly retained under contract, held that if 
contract is oral this section applies: Adams v. Battle, 125-152. The statute must be pleaded: 
Jordan v. Simmons, 169-140. This statute can be pleaded by one creditor of decedent’s estate 
against the claim of another: Lockhart v. Ballard, 113-293; Oates v. Lilly, 86-643. Three 
years after coming of age allowed infants to disaffirm contracts: Hogan v. Utter, 175-332; 
Chandler v. Jones, 172-574; Baggett v. Jackson, 160-31; Gaskins v. Allen, 137-430; Weeks v. 
Wilkins, 134-522; Lanier v. Lumber Co., 177-201. 


2. Upon a liability created by statute, other than a penalty or forfeiture, 
unless some other time is mentioned in the statute creating it. 


Action to wind up corporations: Von Glahn v. DeRossett, 81-467—against clerk individu- 
ally for failing to index judgment: Shackleford v. Staton, 117-73—against authorities for 
the recovery of illegal taxes-paid under protest, Hatwood v. Fayetteville, 121-207. 


3. For trespass upon real property. When the trespass is a continuing one, 
the action shall be commenced within three years from the original trespass, 
and not thereafter. 


See section 440, which makes the limitation five years as to railroads trespassing. Actions 
for permissive waste: Sherrill vy. Connor, 107-630—for damages for construction of canals, 
Cherry v. Canal Co., 120-422—for damages for construction of telegraph line, Hodges v. Tel. 
Co., 133-225; Teeter v. Telegraph Co., 172-783. Diversion of water: Perry v. R. R., 171-38; 
Bareliff v. R. R., 168-268; Savage v. R. R., 168-241; Rice v. R. R., 167-1; Geer v. Water Co., 
127-349; Earnhardt v. Comrs., 157-234. Trespass on land, continuing trespass: Tillery v. 
Lumber Co., 172-296; Caviness v. R. R., 172-305; Perry v. R. R., 171-38; Duval v. R. R., 
161-448; Campbell v. R. R., 159-586; Roberts v. Baldwin, 151-408; s. ¢., 155-276; Sample v. 


Lumber Co., 150-161. 


4. For taking, detaining, converting or injuring any goods or chattels, includ- 
ing action for their specific recovery. 


Adams v. Battle, 125-153; Parker v. Harden, 121-57; Shuffler v. Turner, 111-297; Bd. 
Edueation v. Bd. Education, 107-366; Osborne v. Wilkes, 108-651; University v. Bank, 96-280; 
Robertson v.-Dunn, 87-191; Currie v. McNeill, 83-176; Edgerton v. Logan, 81-172; Dunn y. 
Dunn, 137-533. For time when right of action accrues, see section 405. 
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5. For criminal conversation, or for any other injury to the person or rights 
of another, not arising on contract and not hereinafter enumerated. 

6. Against the sureties of any executor, administrator, collector or guardian 
on the official bond of their principal; within three years after the breach 
thereof complained of. 


Actions against sureties of executor or administrator barred: Settle v. Settle, 141-574; 
Burgwyn v. Daniel, 115-115; Kennedy v. Cromwell, 108-1; Gill v. Cooper, 111-311; Stonestreet 
v. Frost, 123-290; Brawley v. Brawley, 109-526; Wilson v. Pearson, 102-317; Reaves vy. Davis, 
99-425; Andres v. Powell, 97-168; see, also, Humble v. Mebane, 89-410. Actions against sure- 
ties of guardian barred: Self v. Shugart, 135-185; Norman v. Walker, 101-24; Hodges v. 
Council, 86-181; Anderson v. Fidelity Co., 174-417. 


7. Against bail; within three years after judgment against the principal; but 
bail may discharge himself by a surrender of the principal, at any time before 
final judgment against the bail. 


Navigation Co. v. Williams, 111-35. 


8. For fees due to a clerk, sheriff or other officer, by the judgment of a court; 
within three years from the rendition of the judgment, or the issuing of the last 
execution thereon. 


Applies only to officers: Cowles v. Hall, 113-359. 


9. For relief on the ground of fraud or mistake; the cause of action shall not 
be deemed to have accrued until the discovery by the aggrieved party of the facts 
constituting the fraud or mistake. 


The time is counted from the discovery of the fraud or mistake, or when it could have 
been discovered: Taylor v. Edmunds, 176-325; Arndt v. Ins. Co., 176-652; Lanier v. Lumber 
Co., 177-200; Mann v. Mann, 176-353; Sanderlin yv. Cross, 172-234; Jefferson v. Lumber Co., 
165-46; Ewbank v. Lyman, 170-505; Pelletier v. Cooperage Co., 158-403; Sinclair v. Teal, 
156-458; Mfg. Co. v. Fertilizer Co., 150-417; Tuttle v. Tuttle, 146-484; Modlin v. R. R., 
145-218; Peacock y. Barnes, 142-218; Bonner v. Statesbury, 139-3; Hooker v. Worthington, 
134-283; Barden v. Stickney, 132-416; Lanning v. Comrs., 106-511; Cotton Mills v. Cotton 
Mills, 116-650; Osborne v. Wilkes, 108-651; Houston v. Thornton, 122-375; Edgerton v. 
Logan, 81-172; Kahnweiler v. Anderson, 78-133; Briggs v. Smith, 83-306; Dunn v. Beaman, 
126-766; Alpha Mills v. Engine Co., 116-797; Stubbs v. Motz, 113-458; Rouss v. Ditmore, 
122-775; Ely v. Early, 94-1; Knight vy. Houghtaling, 85-17; Hughes vy. Whitaker, 84-640; 
Day v. Day, 84-408; Barham vy. Lomax, 73-76; see, also, section 405. Assignee in bankruptcy 
is barred when creditor would be barred: Garland v. Arrowood, 172-591. 

This subsection does not prevent statute running, in an action for fraudulent conversion, 
from the conversion and not from the discovery: Spruill v. Sanderson, 79-466; Blount y. 
Parker, 78-128; but see Meekins y. Simpson, 176-130, and section 405. This subsection does 
not apply to actions for breach of covenant of warranty in deed: Shankle v. Ingram, 133-259; 
Burwell v. Linthicum, 100-149. 


10. For the recovery of real property sold for the nonpayment of taxes, within 
three years after the execution of the sheriff’s deed. 


Action to redeem land from tax sale: Jordan v. Simmons, 175-537; s. ¢., 169-140; Kivett v. 
Gardner, 169-78; Lyman v. Hunter, 123-508. For procedure and evidence in actions to recover 
land sold for taxes, see sections 8034, 8037. This subsection does not apply in an action to 
remove tax deed as a cloud upon title: Beck v. Meroney, 135-532. 

Rey., s. 8395; Code, s. 155; C. C. P., s. 84; 1895, c. 165; 1889, cc. 269, 218; 1899, c. 15, s. 71; 
1901, ¢. 558, 8. 23: 19138) cy 147, s: 4: 

Notr. For actions against bank officers, see this chapter, s. 423. 

For bastardy proceedings, see Bastardy, s. 274. 


For involuntary dissolution of a corporation on petition of holders of one-fifth of the 
stock, see Corporations, s. 1186, 
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442. Two years. Within two years— 

1. All claims against counties, cities and towns of this state shall be pre- 
sented to the chairman of the board of county commissioners, or to the chief 
officers of the cities and towns, within two years after the maturity of such claims, 
or the holders shall be forever barred from a recovery thereon. 

This is not strictly a statute of limitations, but a condition, and objection may be taken by 
demurrer: Dockery v. Hamlet, 162-118; Board of Education vy. Greenville, 132-4; Wharton v. 
Comrs., 82-11. Cases supporting statute: Lanning vy. Comrs., 106-505; Royster v. Comrs., 
98-148; Moore v. Comrs., 87-215; Hawley v. Comrs., 82-22. For presenting claims, see sec- 
tions 1330, 1331. 


2. An action to recover the penalty for usury. 


Barred in two years: Williams v. B. and L. Assn., 131-267; Carter v. Ins. Co., 122-338; 
Smith v. B. and L. Assn., 119-257; Roberts v. Ins. Go., 118-429; Rogers v. Bank, 108-574; 
Pritchard v. Meekins, 98-244. Before the act of 1895 the time was two years from the pay- 
ment of usury; under act of 1895, it was after payment in full of the indebtedness. See 
cases cited above. For usury law, see section 2306. 


Rey., s. 396; Code, ss. 756, 3836 ; 1874-5, c. 248 ; 1876-7, c. 91, s. 3; 1895, c. 69. 


For actions by legatee or distributee against representative, see Administration, 


ss. 147, 156. 
For sale of land conveyed by heirs within two years from grant of letters, see Adminis- 


tration, s. 76. 
For action by holder of tax deed to foreclose the tax lien, see Taxation, s. 8037. 


443. One year. Within one year an action— 

1. Against a public officer, for a trespass under color of his office. 

2. Upon a statute, for a penalty or forfeiture, where the action is given to the 
state alone, or in whole or in part to the party grieved, or to a common informer, 
except where the statute imposing it prescribes a different limitation. 


Action against clerk for penalty for failure to pay over costs and fines: Hewlett v. Nutt, 
79-263. 


3. For libel, assault, battery, or false imprisonment. 
Agreement not to plead the statute: Brown vy. R. R., 147-217. 


4. Against a public officer, for the escape of a prisoner arrested or imprisoned 
on civil process. | 

5. An application for a widow’s year’s allowance. 

Cook v. Sexton, 79-305; Perkins v. Brinkley, 133-87. See section 4108. 

Rey., s. 897; Code, s. 156; C. C. P., s. 35; 1885, c. 96. 


For time within which personal representative may bring action for wrongful death, 
see s. 160. 

For limit of time for creditors to present claims to personal representative, and effect, 
see s. 101. 

For minimum limit in contract of insurance, within which to bring suit, see s, 6290. 
' For actions to redeem from tax sales, see s. 8088. 


444, Six months. Within six months— 
An action for slander. 


Rev., s, 898; Code, s.. 157; C. C. P., s. 36. 
Claim against decedent disputed by personal representative, barred in six months, see 
Administration, s. 100. : 


Action barred: Hester v. Mullen, 107-724; effect of amendment to complaint: Ibid. 
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445, All other actions, ten years. An action for relief not herein provided for 
must be commenced within ten years after the cause of action has accrued. 

Rev., s. 399; Code, s. 158; C. C. P., s. 37. 

For limitations of ninety days on actions in nature of quo warranto, see this chap- 
ter, s. 877. 

ACTIONS WITHIN THIS SECTION. To have party declared trustee: Johnson v. Lum- 
ber Co., 144-717; Norcum v. Savage, 140-472; McAden vy. Palmer, 140-258; Ritchie v. Fowler, 
132-788; Norton v. MeDevit, 122-759; Lynch v. Johnson, 171-611; Phillips v. Lumber Co., 
151-519; Frazier v. Cherokee Indians, 146-477. To recover Cherokee lands, relying on a 
grant: Frasier v. Gibson, 140-272. This section covers all causes, equitable and legal, not 
otherwise provided for: McAden vy. Palmer, 140-258. To recover funds held under an implied 
trust where no demand and refusal: Dunn v. Dunn, 137-533; Edwards v. Lemmond, 136-329. 
To foreclose mortgage, by remainderman: Woodlief v. Webster, 136-162. To convert an 
absolute deed into a mortgage: Sandlin v. Kearney, 154-596. To remove cloud upon title: 
Bailey v. Hopkins, 152-748. To enforce owelty of partition: Newsome v. Harrell, 168-295; 
Smith, ex parte, 134-495. To enforce decree of court as to right of way in partition pro- 
ceeding: Hunter v. West, 172-160. 

To recover damages for breach of covenant in deed: Shankle v. Ingram, 133-255. By 
ward, to cause guardian to settle: Dunn v. Beaman, 126-766. By an administrator to recover 
his intestate’s share of an estate: Hunt v. Wheeler, 116-422. By a mortgagor to avoid a sale 
where mortgagee purchased: Jones v. Pullen, 115-471—to call upon mortgagee for account 
of sale, Bruner v. Threadgill, 88-361. To recover a charge upon land: Rice v. Rice, 115-43. 
To surcharge and falsify an account of administrator: Nunnery v. Averitt, 111-394; Woody 
v. Brooks, 102-334. To obtain a divorce: O’Connor v. O’Connor, 109-139; see, also, Smith v. 
Smith, 72-139. Quere, as to action against guardian after settlement when no demand and 
refusal: Kennedy v. Cromwell, 108-1. To foreclose bond for title: Worth v. Wrenn, 144-656; 
Overman v. Jackson, 104-1; Barnes v. McCullers, 108-46. Statute of limitations before 1868 
not now applicable: Brown vy. Wilson, 174-668; Edwards v. Lemmond, 136-330. 


SUBCHAPTER III. PARTIES 


Art. 6. Parties 


446, Real party in interest; grantees and assignees. Every action must be 
prosecuted in the name of the real party in interest, except as otherwise pro- 
vided; but this section does not authorize the assignment of a thing in action 
not arising out of contract. An action may be maintained by a grantee of real 
estate in his own name, when he or any grantor or other person through whom 
he derives title might maintain such action, notwithstanding the conveyance 
of the grantor is void, by reason of the actual possession of a person claiming 
under a title adverse to that of the grantor, or other person, at the time of the 
delivery of the conveyance. In case of an assignment of a thing in action the 
action by the assignee is without prejudice to any setoff or other defense, existing 
at the time of, or before notice of, the assignment; but this does not apply to 
a negotiable promissory note or bill of exchange, transferred in good faith, upon 
good consideration, and before maturity. | 

Rev., s. 400; Code, s. 177; C. C. P., s: 55; 1874-5, e. 256. 

For proper relators in actions on official bonds, see sections 353, 354; on fiduciary bonds, 
see sections 33, 40, 2162. 


GENERALLY. Holder of equitable title is real party in interest: Thompson vy. Lumber 
Co., 168-226; Ball-Thrash v. McCormick, 162-471; Mull v. R. R., 175-593 (suit for injury 
to land); Vaught v. Williams, 177-77; see hereunder, Ejectment—For assignees, as, see infra, 
‘*Assignments.’’ Real party in interest does not include one who has theretofore parted with 
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his interest in property sued for: Vaughan v. Davenport, 157-156; s. ¢., 159-369—person 
made plaintiff without his consent is not bound by decree, though he knew of suit, Patillo 
y. Lytle, 158-92—alien enemy, if resident, may sue: Krachanake v. Mfg. Co., 175-435—grantee 
of land held adversely may sue by express provision of this section, Johnson vy. Prairie, 94- 
773; Osborne v. Anderson, 89-261; Justice v. Eddings, 75-581; Buie v. Carver, 75-559. If 
change of ownership during suit, new owner becomes party and files supplemental complaint: 
Burnett v. Lyman, 141-500; Field v. Wheeler, 120-264; Leavering v. Smith, 115-385; Richards 
v. Smith, 98-509; Murray v. Blackledge, 71-492; and see sections 460-462; and failure to 
make grantee party entitles to nonsuit: Burnett v. Lyman, 141-500. When plaintiff not real 
party in interest, action dismissed on motion as of nonsuit: Chapman v. MeLawhorn, 150-166. 


What claims are assignable: Petty v. Rousseau, 94-355, criticized in Woodcock v. Bostic, 
118-822. Assignability of contracts: R. R. v. R. R., 147-368. 


RIGHT TO SUE IN VARIOUS ACTIONS. Administration, suits by and against repre- 
sentatives, etc.: To collect assets of intestate’s estate, Shields v. Life Ins. Co., 119-380; 
Page v. Ins. Co., 131-116; Rogers v. Gooch, 87-442; Cowles v. Hayes, 71-230; Sharpe v. 
Connelly, 105-87; Morefield v. Harris, 126-628; see section 170—to subject land to payment 
of intestate’s debts, Lee v. McKoy, 118-519; Sinclair v. McBryde, 88-438; see, also, sections 
74-136—to recover property of intestate after administrator’s death and to distribute estate, 
Gilliam v. Watkins, 104-180; Ballinger v. Cureton, 104-474; Tulburt v. Hollar, 102-407; Mer- 
rill v. Merrill, 92-657; Hardy v. Miles, 91-131; University v. Hughes, 90-537; Alexander vy. 
Wolfe, 88-398; Grant v. Bell, 87-84; Ham v. Kornegay, 85-119; Goodman v. Goodman, 72-508— 
to recover distributive share from person other than representative, Brooks v. Holton, 136-306; 
Varner v. Johnston, 112-570; Norwood v. O’Neal, 112-127; Redfern v. Austin, 88-413—admin- 
istrator of deceased guardian not proper plaintiff on note payable to guardian, Alexander v. 
Wriston, 81-191—where executor may sue to set aside for fraud deed to testator’s land, 
Speed v. Perry, 167-122. 


Agency: Undisclosed principal may sue, Peanut Co. v. R. R., 155-148; Williams v. Honey- 
cutt, 176-102. 


Assignments: Assignee as real party in interest sues in own name, subject to equities, 
Taylor v. Carmon, 153-101; Bank vy. School Committee, 121-107 (assignment of amount due 
on working contract) ; Utley v. Foy, 70-303 (assignee of bond for title)—even though assign- 
ment partial, Willey v. Gatling, 70-410; Wynne v. Heck, 92-414—of debt secured by mort- 
gage, Wright v. Fort, 126-615; Johnson v. Bray, 174-176—of nonnegotiable instrument, Sutton 
v. Owen, 65-123; Havens v. Potts, 86-31; Bank v. Bynum, 84-24—of judgment, Moore v. 
Nowell, 94-265; Rice v. Hearn, 109-150—when assignment is in trust, beneficiary under assign- 
ment real party, Field v. Wheeler, 120-264. 


Bailor or bailee may sue for injury to property: R. R. v. Baird, 164-253. Banks, action for 
loss of deposit through misconduct of officers: Lacy v. Webb, 130-545; Coble v. Beall, 130-533; 
Tate v. Bates, 118-288. Beneficiary in contract, though not a party, may sue: Gorrell v. Water 
Co., 124-328; Gastonia v. Engineering Co., 131-363; Faust v. Faust, 144-383; Supply Co. v. 
Lumber Co., 160-428; Withers v. Poe, 167-372; Morton v. Water Co., 168-582; Powell v. 
Water Co., 171-290; Crumpler v. Hines, 174-283; Scheflow v. Pierce, 176-91; Lumber Co. v. 
Johnson, 177-44; see Morehead v. Wriston, 73-398; Peacock v. Williams, 98-324; Woodcock 
v. Bostic, 118-822. Consignor or consignee against carrier: Ellington v. R. R., 170-36; 
Grocery Co. v. R. R., 170-241; Myers v. R. R., 171-190; Aydlett v. R. R., 172-47; Buggy Co. v. 
R. R., 152-119; Gaskins v. R. R., 151-18; Mfg. Co. v. R. R., 149-261; Stone v. R. R., 144-220; 
Summers v. R. R., 138-295; Grocery Co. v. R. R., 136-396; Gwynn v. R. R., 85-429. Creditor 
may sue holder of fund dedicated to his payment: Voorhees v. Porter, 134-591; Hartness v. 
Wallace, 106-430. Crops, tenant may sue for, except against landlord: Bridgers y. Dill, 
97-222. Dead body, right of action for mutilation: Floyd v. R. R., 167-55. Elections, suits 
to test validity of township, for bonds, etc.: Jones v. Comrs., 107-251; Perry v. Whitaker, 
71-477; also see Rigsbee v. Durham, 99-341, 98-81; Wood v. Oxford, 97-227; Goforth vy. Con- 
struction Co., 96-536; McDowell v. Construction Co., 96-514; McNair v. Comrs., 93-370; Brad- 
shaw v. Comrs., 92-278; Caldwell v. Comrs., 90-453; McCormaec v. Comrs., 90-441; Smallwood 
v. Newbern, 90-36. 
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Ejectment, who may maintain: holder of equitable title, Murray v. Blackledge, 71-492; 
Black v. Justice, 86-504; Condry v. Cheshire, 88-375; Taylor v. EHatman, 92-601; Graves v. 
Trueblood, 96-495; Grabb v. Lookabill, 100-267; Geer v. Geer, 109-679; Wright v. Fort, 126- 
615; Mining Co. v. Lumber Co., 170-273; but see Henley v. Wilson, 77-216 (distinguishing 
holder of mere equitable right)—mortgagee, Kiser v. Combs, 114-640; Weathersbee v. Good- 
win, 175-234—administrator d. b. n., c. t. a., where executor was charged with management 
of property, Smathers v. Moody, 112-792. Remainderman cannot bring ejectment, Blount v. 
Johnson, 165-25. 


Execution sale, recovery of amount bid at: McKee vy. Lineberger, 69-217; see Lackey v. 
Pearson, 101-651. Grant from state, suit to set aside for fraud: Henry v. McCoy, 131-586; 
State v. Bland, 123-739. See section 7594. Guardian and ward: ward’s suit against surety 
on guardian’s bond, McNeill v. McBryde, 112-418; ward’s suit on bond payable to guardian, 
Usry v. Suit, 91-406; representative of deceased ward must sue guardian for decedent’s prop- 
erty, Brown v. Wilson, 174-636. Indemnity contract, McCausland v. Construction Co., 172- 
708. 

Insurance: Assignee of life policy without insurable interest in assignor’s life, Johnson 
v. Ins. Co., 157-106. Insurer’s payment of loss works equitable assignment and makes insurer 
real party in interest, Ins. Co. v. R. R., 132-75; Cunningham vy. R. R., 139-427; Powell v. 
Water Co., 171-290. Reinsurance held to inure to benefit of owner of property so as to make 
him real party in interest, Shoaf v. Ins. Co., 127-308. Beneficiaries in certificate of benevolent 
society may sue without resorting to tribunals of society, Kelley v. Trimont Lodge, 154-97; 
Harris v. Junior Order, 168-357. 


Mortgages: Parties to foreclosure suits generally, Etheridge v. Vernoy, 71-184; Jones v. 
Williams, 155-179; Grimes y. Andrews, 170-515. Mortgagee’s rights against vendee of land 
assuming mortgage debt, Baber v. Hanie, 163-588; Woodcock v. Bostic, 118-822. 


Negotiable instruments: As to negotiation and the rights of holder, see sections 3010, 
3032, 3033. Assignment and negotiation distinguished, Miller v. Tharel, 75-148. Trans- 
feree without negotiation mere assignee, but may sue, Andrews v. McDaniel, 68-385; Jackson 
v. Love, 82-405; Kiff v. Weaver, 94-274; Loan Assn. v. Merritt, 112-243; Jenkins v. Wilkin- 
son, 113-532; Breese v. Crumpton, 121-122. So indorsee of nonnegotiable instrument, Thomp- 
son v. Osborne, 152-408; or instrument indorsed past due, Lane v. Richardson, 104-642. 
Promissory note payable to agent, Martin v. Mask, 158-436. Indorsement for collection as 
indorser’s agent held to confer no right to sue in indorsee’s name, Abrams vy. Cureton, 74-523; 
Bank vy. Exum, 163-199; but contrast sections 3017, 3018. Indorsement past due by partner 
in insolvent firm for his own debt carries no right to sue, Hartness v. Wallace, 106-430. For 
former law as to sealed instruments, see Spence v. Tapscott, 93-246. 


Seduction, action for damages for: Tillotson v. Currin, 176-479; Strider v. Lewey, 176-448; 
Snider v. Newell, 132-616; Willeford v. Bailey, 132-404; Abbott v. Hancock, 123-99; Scarlett 
v. Norwood, 115-284; Hood v. Sudderth, 111-215. Slander, action for: Harper v. Pinkston, 
112-296; Carter v. King, 174-549. Telegrams, action for nondelivery of: Landie vy. Tel. Co., 
124-528; Sherrill v. Tel. Co., 117-352; Young v. Tel. Co., 107-370; Helms v. Tel. Co., 143-386; 
Holler v. Tel. Co., 149-336; Penn v. Tel. Co., 159-306. Tenants in common, recovery of prop- 
erty of: Morehead v. Hall, 126-213; Foster v. Hackett, 112-546; Gilchrist v. Middleton, 107- 
663; Waller v. Bowling, 108-289; Allen v. Salinger, 103-14; Shearin v. Riggsbee, 97-216; 
Thames v. Jones, 97-121; Lafoon v. Shearin, 95-391; Dawkins v. Dawkins, 93-283; Yancey 
v. Greenlee, 90-317; Fox v. Stafford, 90-296; Overcash v. Kitchie, 89-384. Trespass to real 
property: Wheeler v. Tel. Co., 172-9; Daniels v. R. R., 158-418 (rights of grantor and grantee 
when property conveyed) ; Dale v. R. R., 132-705 (lessee for injury to term); Norris vy. Canal 
Co., 132-182 (lessor and lessee’s right to sue). 


Trusts: Beneficiary of resulting trust may sue for conveyance, Lackey v. Martin, 120-391; 
suit to remove trustee of religious society, Nash v. Sutton, 117-231; s. ¢., 109-550. Warranty: 
breach of covenant in deed, Ravenel v. Ingram, 131-549. 


447. Suits for penalties. Where a penalty is imposed by any law, and it is 
not provided to what person the penalty is given, it may be recovered, for his 
own use, by any one who sues for it. When a penalty is allowed by statute, 
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and it is not prescribed in whose name suit therefor may be commenced, suit 
must be brought in the name of the state. 

Rey., ss. 401, 402; Code, ss. 1212, 1218; R. C., ec. 35, ss. 47, 48. 

Carter v. R. R., 126-439 ; Goodwin y. Fertilizer Works, 119-120; Burrell y. Hughes, 116-430; 


Sutton y. Phillips, 116-502; Maggett v. Roberts, 108-174; Hodge v. R. R., 108-24; Middleton 
v. R. R., 95-167; Norman v. Dunbar, 53-319. 


448. Action by purchaser under judicial sale. Any one given possession under 
a judicial sale confirmed, where the title is retained as a security for the price, 
is the legal owner of the property for all purposes of bringing suits for injuries 
thereto, after the day of sale, by trespass or wrongful possession, in the same 
manner as if the title had been conveyed to him on day of sale, unless restrained 
by some order of the court directing the sale; and the suit brought is under the 
control of the court ordering the sale. 

Rey., s. 403; Code, s. 942; 1858-9, c. 50. 

Purchaser has no right before confirmation: Vanderbilt v. Brown, 128-498—but confirma- 
tion being made, the bargain is complete and relates back to day of sale: Vass v. Arrington, 
89-10. Ail that a purchaser at a judicial sale is required to know is that the court had juris- 


diction of the subject-matter and of the person: Card v. Finch, 142-140; Rackley v. Roberts, 
147-201; Harris v. Bennett, 160-339. 


449. Action by executor or trustee. An executor or administrator, a trustee 
of an express trust, or a person expressly authorized by statute, may sue without 
joining with him the person for whose benefit the action is prosecuted. A trus- 
tee of an express trust, within the meaning of this section, includes a person with 
whom, or in whose name, a contract is made for the benefit of another. 

Reyv., s. 404; Code, s. 179; C. C. P., s. 57. 

Actions by executors and administrators, see sections 164, 170. Meaning of trustee of 
express trust: Martin vy. Mask, 158-436. Trustee of express trust may sue alone under this 
section, or may join beneficiaries, who are proper parties under section 446: Hartness v. Wal- 
lace, 106-430; Wynne v. Heck, 92-414; Mebane v. Mebane, 66-334. When necessary to make 
trustee and cestui que trust parties: Barbee v. Penny, 172-653; s. ¢., 174-571. In action by 
trustee of judgment to set aside fraudulent conveyance, beneficiaries should be parties: 
Hddleman vy. Lentz, 158-65. Cases applying section: Jenkins v. Wilkinson, 113-532; Jones v. 
MeKinnon, 87-294; Warren v. Howard, 99-190; Rankin y. Allison, 64-673; Alexander v. 
Wriston, 81-191; Davis v. Fox, 69-435; Biggs v. Williams, 66-427; Davidson v. Elms, 67-228; 
Salisbury v. R. R., 91-490. Receiver appointed by U. S. court not a trustee within this section: 
Battle v. Davis, 66-257. Section referred to in Winders vy. Hill, 141-704; Riley v. Pelletier, 
134-317; Abrams v. Cureton, 74-523. 


450. Infants, etc., sue by guardian or next friend. In actions and special 
proceedings when any of the parties plaintiff are infants, idiots, lunatics, or 
persons non compos mentis, whether residents or nonresidents of this state, they 
must appear by their general or testamentary guardian, if they have any within 
the state; but if the action or proceeding is against, or if there is no such guard- 
ian, then said persons may appear by their next friend. The duty of the 
state solicitors to prosecute in the cases specified in chapter entitled Guardian 
and Ward is not affected by this section. 


Rev., s. 405; Code, s. 180; 1893, c. 5; C. C. P., s. 58; 1870-1, ¢. 233; 1871-2, c. 95. 
For solicitor’s duties with respect to orphans’ estates, see Guardian and Ward, Article 9. 


General doctrine of section stated in Settle v. Settle, 141-553; Holloman v. Holloman, 125-29; 
Ward v. Lowndes, 96-367; Smith v. Smith, 106-498. Duty of court in appointing next friend: 
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Morris v. Gentry, 89-248; Tate vy. Mott, 96-19. Next friend must not be hostile: George v. 
High, 85-113—and ought always to be appointed by court, Tate v. Mott, 96-19—is officer of 
court, Ibid.—and is not taxable personally with costs unless he acts in bad faith, etc., Smith v. 
Smith, 108-365; Hockaday v. Lawrence, 156-319. Foreign guardian treated as next friend: 
Tate v. Mott, 96-19. Once recognized as next friend, appointment cannot be impeached in 
collateral proceedings: Sumner v. Sessoms, 94-371. Presumed that court protects interests of 
infants: Tyson v. Belcher, 102-112. When allegation of insanity of husband is admitted by 
demurrer, wife can be made next friend without inquirendo lunatico: Abbott v. Hancock, 
123-99. Next friend can be removed: Tate v. Mott, 96-19. Infant and not the guardian or 
next friend is the real party of record and the one estopped by it: Krachanake v. Mfg. Co., 
175-435; Hockaday v. Lawrence, 156-319; Settle v. Settle, 141-553; Grantham v. Kennedy, 
91-148; Smith v. Smith, 106-498; George v. High, 85-113; Mason v. McCormick, 75-263; Falls 
vy. Gamble, 66-465; Branch v. Goddin, 60-493. Defendant cannot object to next friend ap- 
pointed by the trial judge: Carroll v. Montgomery, 128-278. Objection that next friend not 
regularly appointed made by plea in abatement: Carroll v. Montgomery, 128-278. Effect 
where infant institutes action in his own name without guardian or next friend, see Hicks vy. 
Beam, 112-642. Infant widow may dissent from will by guardian or next friend: Hollomon 
vy. Hollomon, 125-29. In ex parte proceeding, when no suggestion of unfair advantage, admin- 
istrator may represent minor as guardian: Harris v. Brown, 123-419. Next friend has no 
power to agree to arbitration: Millsaps v. Estes, 137-535-—he can only consent to a judgment 
when all the facts are found by the court: Ferrell v. Broadway, 126-258. Fees of attorney for 
next friend within control of court: In re Stone, 176-336. Action by next friend in justice’s 
court: Houser v. Bonsal, 149-51. 


451. Infants, etc., defend by guardian ad litem. In all actions and special 
proceedings when any of the defendants are infants, idiots, lunatics, or persons 
non compos mentis, whether residents or nonresidents of this state, they must 
defend by their general or testamentary guardian, if they have one within this 
state; and if they have no general or testamentary guardian in the state, and any 
of them has been summoned, the court in which said action or special proceed- 
ing is pending, upon motion of any of the parties, may appoint some discreet 
person to act as guardian ad litem, to defend in behalf of such infants, idiots, 
lunatics, or persons non compos mentis. The guardian so appointed shall, if 
the cause is a civil action, file his answer to the complaint within the time 
required for other defendants, unless the time is extended by the court; and if 
the cause is a special proceeding, a copy of the complaint, with the summons, must 
be served on him. After twenty days notice of the summons and complaint in 
the special proceeding, and after answer filed as above prescribed in the civil 
action, the court may proceed to final judgment as effectually and in the same 
manner as if there had been personal service upon the said infant, idiot, lunatie, 
or person non compos mentis, defendants. 


Rev., Ss. 406; Code, s. 181; C. C. P., s. oe 1870-1), c. 233, 8:5 1871-2. 6.95.18; 2. 

See Rule 17 of superior court. 

Guardian ad litem must be served with summons: Gulley v. Macy, 81-356; Moore v. Gidney, 
75-34, Failure to serve infant defendants before guardian ad litem appointed is irregularity, 
curable by subsequent service and filing of answer by the guardian: Dudley v. Tyson, 167-67. 
Guardian ad litem not taxed with costs; exception noted: Smith v. Smith, 108-365. Guardian 
ad litem has no power to agree to arbitration: Millsaps v. Estes, 137-535. Service of process 
on infants must be made on general guardian, if any: Chambers y. Penland, 78-53; also see 
section 483. No recovery against minor unless represented by guardian ad litem: Thorp v. 
Minor, 109-152—and when he refuses to act and defend, judgment void: Isler v. Murphy, 
71-440; but see Tate v. Mott, 96-19, and cases therein cited. Not laches on part of plaintiff 
if he fail to move for appointment of guardian ad litem such as to work a discontinuance: 
Turner v. Douglas, 72-127. Where infant has no guardian or guardian ad litem, but defends 
by attorney, held that judgment valid until reversed or set aside by motion: White v. Morris, 
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107-92; Harrison v. Harrison, 106-282; Tate v. Mott, 96-25; Burgess v. Kirby, 94-580; Eng- 
land y. Garner, 90-197; Turner v. Douglas, 72-127; Marshall v. Fisher, 46-111; White v. 
Albertson, 14-341; see, also, Rackley v. Roberts, 147-201. Where infant not served with process 
nor guardian ad litem appointed, judgment irregular and may be set aside: Larkins v. Bullard, 
88-35. Where infants in partition proceeding are served with summons and guardian ad litem 
appointed, a judgment affirming sale cannot be collaterally attacked for fraud: Smith v. Gray, 
116-311. 


APPOINTMENT OF GUARDIAN AD LITEM. Only after application in writing: White 
v. Morris, 107-92; Ward v. Lowndes, 96-367; Morris v. Gentry, 89-248—and after infant de- 
fendant has been personally served with summons, Hughes v. Pritchard, 153-135; Roseman v. 
Roseman, 127-494; Coffin v. Cook, 106-376; Cates v. Pickett, 97-21; Hare v. Holloman, 94-14; 
Sumner v. Sessoms, 94-371; Stancill v. Gay, 92-462; Young v. Young, 91-359; Fry v. Currie, 
91-436; Matthews v. Joyce, 85-258; Nicholson vy. Cox, 83-44; Moore v. Gidney, 75-34; Turner 
vy. Douglas, 72-127; Hyman v. Jarnigan, 65-96; Allen yv. Shields, 72-504; Gulley v. Macy, 
81-356—but infant cannot accept service, Nicholson v. Cox, 83-44; Bass v. Bass, 78-374—yet if 
he does accept service it is cured after guardian appointed: Cates v. Pickett, 97-21; Perry v. 
Adams, 98-167. Improper for court to appoint a plaintiff as guardian ad litem: Ellis v. 
Massenburg, 126-129—even though a nominal plaintiff made party plaintiff without his consent, 
Ibid. Appointment of guardian ad litem nunc pro tunc disapproved: Ibid. Even a colorable 
interest adverse to infant held by guardian ad litem or attorney disqualifies for appointment: 
Ellis v. Massenburg, 126-134; Moore v. Gidney, 75-34. Where guardian ad litem with adverse 
interest is appointed and it appears that infants’ rights not protected, judgment set aside: 
Holt v. Ziglar, 159-272; s. ¢., 163-390. Administrator may represent minor in ex parte pro- 
ceeding, if no suggestion of unfairness: Harris v. Brown, 123-419. Guardian ad litem may 
be appointed in supreme court: Perry v. Perry, 175-141. 


452. Appointment of guardian ad litem in actions begun by publication. In 
all actions and special proceedings wherever any of the defendants are infants, 
idiots, lunatics, or persons non compos mentis, and it shall become necessary to 
serve the summons on said infants, idiots, lunatics, or persons non compos mentis 
by publication, it shall not be necessary to await the completion of the service of 
summons by publication before moving for the appointment of a guardian 
ad litem for said infants, idiots, lunatics, or persons non compos mentis, but a 
guardian ad litem may be appointed on motion at the time of the issuance of the 
order of publication ; and the service of a summons, with a copy of the complaint 
or petition, can be made on the guardian ad litem returnable on the same date as 
the infant defendants are required to appear in the notice of publication; and 
after ten days notice of said summons and complaint in special proceedings and 
after answer filed as prescribed in section 451 under this article, the court may 
proceed in the same cause to final judgment and decree therein, in the same 
manner as if there had been personal service upon the said infant, idiot, lunatic, 
or person non compos mentis, defendants, and any decree or judgment in the 
cause shall conclude the infant, idiot, lunatic, or person non compos mentis, 
defendants, as effectually as if he, or they, had been personally summoned. 

1919, c. 246. 


453. Guardian ad litem to file answer. When a guardian ad litem is appointed, 
he shall file an answer in the action or special proceeding, admitting or denying 
the allegations thereof. The costs and expenses of the answer, in all applications 
to sell or divide the real estate of said infants, shall be paid out of the proceeds 
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of the property, or in case of a division shall be charged upon the land if the 
sale or division is ordered by the court, and, if not ordered, in any other manner 
the court directs. 

Rev., s. 407; Code, s. 182; 1870-1, c. 233, s. 4. 


Guardian ad litem filing answer prepared at plaintiff’s instance, infant defendant not con- 
cluded: Gulley v. Macy, 81-356; Moore v. Gidney, 75-34; Holt v. Ziglar, 159-272. Where 
guardian ad litem refused and failed to file answer; effect: Isler v. Murphy, 71-440; 
Faison v. Hardy, 114-61—after lapse of many years after coming of age, defendants not 
allowed to assert their right, Williams v. Williams, 94-732; see Morris v. House, 125-550. 


454. Married women. When a married woman is a party, her husband must 
be joined with her, except that— 


In actions based on contract section is modified by section 2507 (‘‘Martin Act’’ of 1911), 
and in such actions husband need not now be joined, whether wife is defendant, Lipinsky v. 
Revell, 167-508 (not necessary nor proper party), or plaintiff, Patterson v. Franklin, 168-75. 
See, as to former law, Harvey v. Johnson, 133-352. Wife, whose husband alien and has never 
resided here, may be sued alone in contract: Levi v. Marsha, 122-565. ’ 

In action to recover property fraudulently conveyed to wife, husband must be joined: 
Pender v. Mallett, 123-57. Wife suable alone in tort when husband abandons her, Heath 
v. Morgan, 117-504, or in ejectment when husband alien, resides abroad, or has abandoned 
her, Finley v. Saunders, 98-462. Husband need not be joined, where wife consents to judg- 
ment which fixes no personal liability on her, Roseman v. Roseman, 127-494. Where husband 
refuses to become plaintiff, wife may make him defendant: Barnes y. Barnes, 104-617; McGlen- 
nery v. Miller, 90-215. When husband joined, though unnecessarily, he is prima facie wife’s 
agent to control action; aliter when wife insane: Craddock y. Brinkley, 177-125. See sections 
2520, 2521. 


1. When the action concerns her separate property, she may sue alone. 


Right of suing alone is a personal privilege: Lippard v. Troutman, 72-551. She may sue 
alone as to her separate property: Sipe v. Herman, 161-107; Willis v. White, 150-199; In re 
Beauchamp’s Will, 146-254; Hart v. Cannon, 133-10; Walker v. Long, 109-510; MeGlennery 
vy. Miller, 90-215; McCormac v. Wiggins, 84-278; Thompson y. Wiggins, 109-508; Whitfield v. 
Boyd, 158-451, and cases following. She may sue alone fer tort committed against her: 
Strother v. R. R., 123-197; but see Brown v. Brown, 124-20; also, 121-8; regulated now 
by section 2513. She may sue alone in action for breach of promise of marriage: Shuler v. 
Millsaps, 71-297. She may sue for the probate of her father’s will in solemn form without join- 
ing husband, if he is opposed: In re Beauchamp’s Will, 146-254. A married woman can accept 
service of summons: Nicholson v. Cox, 83-44; Godwin v. Monds, 106-450. Where her real 
estate is to be bound by an action, she must be served with process personally: Rowland vy. 
Perry, 64-578. In action for specific performance of a contract, she may sue alone: Earn- 
hardt v. Clement, 137-91. She cannot bind herself by agreement to arbitrate the question of 
title of her land: Smith v. Bruton, 137-79. For seduction of infant daughter she can sue with- 
out husband when he is insane, how: Abbott v. Hancock, 123-99—and can sue without husband 
when he is nonresident: Ibid. For slander of wife, husband cannot bring action in his name 
alone: Harper v. Pinkston, 112-293. 


2. When the action is between herself and her husband, she may sue or be 
sued alone. 


Wife can sue husband alone as plaintiff: Graves v. Howard, 159-594; MceCormaec y. Wig- 
gins, 84-278; Manning v. Manning, 79-293; McGlennery v. Miller, 90-215; Robinson y. Robin- 
son, 123-137; Perkins v. Brinkley, 133-158. 


In no case need she prosecute or defend by a guardian or next friend. 
Rey., s. 408; Code, s. 178; C. C. P., s. 56. 
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455. Who may be plaintiffs. All persons having an interest in the subject 
of the action and in obtaining the relief demanded may be joined as plaintiffs 
except as otherwise provided. 

Rey., s. 409; Code, s. 188; C. C. P., s. 60. 


For rules as to parties plaintiff generally and in specific circumstances and proceedings, see 
section 446 and references, the sections of this article, and Index, s. v. ‘‘Parties.’’ Nonresi- 
dents can sue in this state: Thompson v. Tel. Co., 107-449. Wholly immaterial that uninter- 
ested party is made plaintiff along with real owner in action for debt: Perkins v. Berry, 
103-131. 


456. Who may be defendants. Any person may be made a defendant who has, 
or claims, an interest in the controversy adverse to the plaintiff, or who is a neces- 
sary party to a complete determination or settlement of the questions involved. 
In an action to recover the possession of real estate, the landlord and tenant 
may be joined as defendants. Any person claiming title or right of possession 
to real estate may be made party plaintiff or defendant, as the case requires, 
to such action. 

Rey., s. 410; Code, s. 184; C. C. P., s. 61. 


Where defendant dies after verdict and before judgment, personal representative need not 
be made party in order to entitle plaintiff to judgment: Beard v. Hall, 79-506. In hearing of 
motion to revive dormant judgment, defendant cannot set up that he was not properly a party: 
Smathers v. Sprouse, 144-637. Action of court in refusing motion to make additional party 
defendant is not reviewable where such party is a proper but not a necessary party: Aiken vy. 
Mfg. Co., 141-339. Appeal from order making parties cannot be allowed to other parties who 
do not show that some substantial right of their own is thereby affected: Emry v. Parker, 
111-261. Joinder of unnecessary parties immaterial, save only that it may affect question of 
costs: Ormond v. Life Ins. Co., 145-140; Rowland v. Gardner, 69-53. Failure to join neces- 
sary parties is an error to which exception lies: Ormond y. Ins. Co., 145-140. 


INTEREST IN CONTROVERSY. Words construed: Jones v. Asheville, 116-817; Garrison 
v. Cox, 99-482; Asheville v. Aston, 92-588; McDonald v. Morris, 89-99; Colgrove v. Koonce, 
76-363; Wade v. Sanders, 70-277. All persons who may have such interest or may be neces- 
sary to complete determination of question should be made parties: Ryder v. Oates, 173-569; 
and see McKeel y. Holloman, 163-132. 


PROPER PARTIES DEFENDANT. In action to recover real property: Walton v. Parish, 
95-259; Bryant v. Kinlaw, 90-341; Harkey v. Houston, 65-137; Maddrey v. Long, 86-383; 
Swepson v. Johnson, 84-449; Keathley v. Branch, 84-202; Lytle v. Burgin, 82-301; Cecil v. 
Smith, 81-285; Rollins v. Rollins, 76-264; Batchelor v. Macon, 67-181; Isler v. Foy, 66-547— 
to quiet title, Swindell v. Smaw, 156-1 (devisees after life estate)—-to recover from bank 
money loaned on individual credit of stockholders, Bank vy. Cocke, 127-467—in suit against 
bank for paying check after notice, Spruill v. Bank, 163-43 (payee of check)—to subject mort- 
gaged property to lien of attachment, Bear v. Cohen, 65-511—to recover debt of partnership, 
Heaton yv. Wilson, 123-898—to recover price of land bought by intestate, Paschal v. Brandon, 
79-504—to recover damages to property where reversioner refuses to become party plaintiff, 
Jones y. Asheville, 116-817—to recover damages to land in suit by equitable owner, holder of 
legal title is proper defendant, Mull vy. R. R., 175-593—to set aside fraudulent assignment, 
Hancock v. Wooten, 107-9; Cheatham v. Rowland, 92-340—to recover from corporation dam- 
ages for fraud of officers, Mining Co. v. Smelting Co., 99-445—to restrain the enforcement of 
a judgment or the performance of an act as public agent, Stout v. McNeill, 98-1; Lumber Co. 
vy. Smith, 146-199—to foreclose a mortgage, Lee v. Giles, 161-541; Jones v. Williams, 155-179; 
Chadbourne v. Johnston, 119-282; Styers v. Alspaugh, 118-631; Vanstory v. Thornton, 114-376; 
Nimrock y. Seanlin, 87-118—to recover on replevin bond where two bonds were taken with 
different sureties, Smith v. Whitten, 117-390— to recover damages for separate acts of several 
persons having like interest adverse to plaintiff, Long v. Swindell, 77-176; Mode v. Penland, 
93-292; Tate v. Bates, 118-287; Solomon v. Bates, 118-311; Caldwell v. Bates, 118-323—to 
recover from the state, Reeves v. State, 93-257; Martin v. Worth, 91-45—to recover from city 
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for injury from defective street, Gregg v. Wilmington, 155-18 (person causing defect)—to 
collect from city fines and penalties going to school fund, Bearden y. Fullam, 129-477. 

In a proceeding by legatees and distributees against administrator for account and settle- 
ment, Carlton v. Byers, 93-302—by creditors to sell land of intestate to pay debts, Perkins v. 
Berry, 103-131—in nature of creditor’s bill to subject defendant’s property to payment of 
debts, LeDue v. Brandt, 110-289—by administrator to sell land for assets, Tilley vy. Bivins, 
112-348—for partition of intestate’s land, Garrison vy. Cox, 99-478; Gregory v. Gregory, 69- 
522—to lay off dower, Parton v. Allison, 111-429; Welfare v. Welfare, 108-272; Carney v. 
Whitehurst, 64-426; Moore ex parte, 64-90; Avery ex parte, 64-113—to recover on life insur- 
ance policy where company had paid the amount to certain beneficiaries, Ormond v. Ins. Co., 
145-140. In partition lienholders on any share are proper parties, Holley vy. White, 172-77. 

Joinder of corporation and receiver proper in an action for tort before appointment of re- 
ceiver: Hollowell v. R. R., 153-19. In an action for the appointment of receiver only those 
interested in business of corporation are proper parties: Dailey v. Fertilizer Works, 165-60. 
This section applies to proceedings under Torrens Act: Mfg. Co. v. Spruill, 169-618. 


457. Joinder of parties; action by or against one for benefit of a class. Of 
the parties to the action, those who are united in interest must be joined as 
plaintiffs or defendants; but if the consent of any one who should have been 
joined as plaintiff cannot be obtained, he may be made a defendant, the reason 
thereof being stated in the complaint. When the question is one of a common 
or general interest of many persons, or where the parties are so numerous 
that it is impracticable to bring them all before the court, one or more may sue 
or defend for the benefit of all. 

Rey., s. 411; Code, s. 185; C. C. P., s. 62. 


See annotations under section 446. Additional parties can be joined by amendment: Isler 
v. Koonce, 83-55; but see Morehead v. R. R., 98-362; see, also, sections 460 and 547. Supreme 
court adjudging that others are necessary parties to final determination of matters involved, 
case will be remanded that they be brought in: Kornegay v. Morris, 123-128; Finlayson v. 
Kirby, 121-106. Where party objects to making himself plaintiff, and he is a necessary party, 
he is made defendant: Plemmons v. Imp. Co., 108-614; McCormae v. Wiggins, 84-279. Court 
will not join creditors as plaintiffs in creditor’s bill so as to cause original plaintiffs to lose 
preference: Hancock v. Wooten, 107-9; LeDue vy. Brandt, 110-289. Where parties are numer- 
ous one can sue or defend for all: Merrimon y. Paving Co., 142-539; Foster v. Hackett, 112- 
554; Bronson v. Ins. Co., 85-411; but see Williams v. R. R., 144-502; Syme v. Bunting, 86-175; 
Logan y. Wallis, 76-416—but where one sues for all because it is impracticable to bring so 
many before the court, he must so allege, Foster v. Hackett, 112-554. Joining improper 
parties harmless error: Carter v. R. R., 126-444; Perkins v. Berry, 103-131; Rowland v. Gard- 
ner, 69-53; Wool v. Edenton, 113-33; McAlpine v. Daniel, 101-550. Appeal from order making 
additional parties not allowed other parties who do not show that some substantial right of 
their own is thereby affected: HEmry v. Parker, 111-261. 


WHO ARE NECESSARY PARTIES. In proceeding to enforce mechanic’s lien: Lumber 
Co. v. Hotel Co., 109-658—to recover property held in common, Allred v. Smith, 135-451; 
Thames v. Jones, 97-121; Gregory v. Gregory, 69-522—to wind up partnership and distribute 
assets, Smith v. Summerfield, 108-284—against partnerships, Heaton v. Wilson, 123-398—to 
recover price of land bought by intestate, Paschal v. Brandon, 79-504—for partition of intes- 
tate’s land, Garrison v. Cox, 99-478; Gregory v. Gregory, 69-522—to lay off dower, Parton v. 
Allison, 111-429; Welfare v. Welfare, 108-275; Carney v. Whitehurst, 64-426; Moore ex parte, 
64-90; Avery ex parte, 64-113; see section 4105—to recover damages for separate acts of 
several persons having like interest adverse to plaintiff, Long v. Swindell, 77-176; Solomon v. 
Bates, 118-311; Mode v. Penland, 93-292; Caldwell v. Bates, 118-323; Tate v. Bates, 118-287; 
Von Glahn v. Harris, 73-323; Von Glahn v. Savage, 73-333; Von Glahn v. DeRossett, 76-292— 
to follow land conveyed by deceased in fraud of creditors, Webb vy. Atkinson, 122-683—to 
determine disposition of proceeds of sale under trust deed, Meadows v. Marsh, 123-189—to 
recover money paid clerk for distributees, Brooks v. Holton, 136-306—to force delinquent stock- 
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holders to pay for stock so proceeds could be used to pay debts of corporation, Bronson v. Ins. 
Co., 85-411; Cooper v. Security Co., 122-463—to recover for various trespasses on several con- 
tiguous tracts, where ownership consolidated, Brown vy. Spivey, 106-95—to recover assets of 
intestate with which to pay debts when administrator d. b. n. refuses to prosecute, Wilson v. 
Pearson, 102-290; Clement v. Cozart, 107-695; Tuck v. Walker, 106-285—to recover from 
personal representative of deceased executor where next of kin or legatees seek a settlement, 
Hardy y. Miles, 91-131—to restore lost records, Cowles v. Hardin, 79-577—to recover on fire 
insurance policy made to further secure mortgagee, Proctor v. Ins. Co., 124-265—to foreclose 
mortgage: Gammon y. Johnson, 126-64; Stancil v. Spain, 133-76; Patterson v. Mills, 121-258; 
Chadbourne v. Johnston, 119-282; LeDue v. Brandt, 110-289; Fraser v. Bean, 96-327; Hughes 
v. Hodges, 94-56; Hinson v. Adrian, 86-61; Pullen y. Heron Mining Co., 71-567; Fidelity Assn. 
y. Lash, 135-405; Jones v. Williams, 155-179; Geitner v. Jones, 173-591—to remove trustees 
for unfaithfulness and incompetency and compel the conveyance by them of trust property, 
Nash v. Sutton, 109-550—to enforce provisions of trust estate in land after trustee dead, 
Graves v. Trueblood, 96-495—by legatees to secure a fund where there is a devise over, Pea- 
cock v. Harris, 85-146—to test the validity of a will, Hutson v. Sawyer, 104-1; Collins v. 
Collins, 125-98—by creditors to sell land of intestate to pay debts, Perkins v. Berry, 103-131; 
Wall v. Fairley, 77-105; Webb v. Atkinson, 122-683—in the nature of creditor’s bill to subject 
defendant’s property to payment of debts, LeDuc v. Brandt, 110-289—by administrator to 
sell intestate’s land to pay debts, Tilley v. Bivins, 112-348; see Webb v. Atkinson, 122-683, 
also annotations under section 74—to recover land, Burnett v. Lyman, 141-500; Hughes v. 
Gay, 132-50; McAlpine vy. Daniel, 101-550; Arrington v. Arrington, 114-120; Ten Broeck v. 
Orchard, 74-409; see section 446—to subject unpaid subscription to corporate stock to payment 
of corporate debts, Cooper v. Security Co., 122-463—to recover against trespasser upon land 
of cotenants: Lenoir v. Mining Co., 113-513; Moody v. Johnson, 112-804; Foster v. Hackett, 
112-546—to set aside fraudulent conveyances of several tracts of land made by debtor, LeDuc 
v. Brandt, 110-289; Bank vy. Harris, 84-206—to recover land sold by sheriff under execution 
and for the execution of a deed, McMillan v. Edwards, 75-81—to recover penalty for sheriff 
making false return, Peebles v. Newsome, 74-473—to recover public office, Foard vy. Hall, 111- 
369; Tuck v. Hunt, 73-24; People y. Hilliard, 72-169—to enjoin sale under mortgage: Gaster 
v. Hardie, 75-460—to compel a trustee to collect a bond, Oliver v. Wiley, 75-320. In action 
against officers of bankrupt corporation for conversion of funds held by them in trust for 
plaintiff, neither corporation nor trustee in bankruptcy is necessary party: Chemical Co. v. 
Floyd, 158-455. Action by purchaser from mortgagor to redeem: Elliott v. Brady, 172-828. 


458. Persons severally liable. Persons severally liable upon the same obliga- 
tion, including the parties to bills of exchange and promissory notes, may all or 
any of them be included in the same action at the option of the plaintiff. 

Rey., s. 412; Code, s. 186; C. C. P., s. 63. 

Where suit is brought against part of sureties on two official bonds; allowable: Syme v. 
Bunting, 86-175, Cause of action in which several are jointly liable cannot be joined with 
one in which only part of them are liable: Logan v. Wallis, 76-416. Plaintiff can sue any 
endorser without joining the maker or other endorser: Bank y. Carr, 130-479, also 121-113; 
Moore y. Carr, 123-426; Bank v. Lumber Co., 123-26. Where one endorses a note after judg- 
ment on it, cannot be joined with maker and previous endorser: Wooten y. Maultsby, 69-462. 
Note is merged into the judgment on the note, but where sureties not made parties their 
liability still exists: Bank v. Lumber Co., 123-24. 


459. Persons jointly liable. In all cases of joint contracts of partners in trade 
or others, suit may be brought and prosecuted against all or any number of the 
persons making such contracts. 

Rey., s. 413; Code, s. 187; R. C., c. 31, s. 84; 1871-2, c. 24, s. 1. 


See Merwin vy. Ballard, 65-168. Under the Code of Civil Procedure all contracts are several 
in legal effect, although joint in form: Rufty v. Claywell, 93-308. A creditor has the right 
to pursue his remedy against all or any of the partners: Hastein v. Johnson, 112-254; Daniel 
y. Bethell, 167-218. Proper method to enforce liability of those not made defendants is by 
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a new action against them: Davis vy. Sanderlin, 119-84. Action against members of joint-stock 
company same as action against partners as far as joinder of members concerned: Bain v. 
Loan Agsn., 112-248. See section 497. 


460. New parties by order of court; intervener. The court either between the 
terms, or at a regular term, according to the nature of the controversy, may 
determine any controversy before it, when it can be done without prejudice to 
the rights of others, but when a complete determination of the controversy 
cannot be made without the presence of other parties, the court must cause them 
to be brought in. When in an action for the recovery of real or personal prop- 
erty, a person not a party to the action, but having an interest in its subject 
matter, applies to the court to be made a party, it may order him to be brought in 
by the proper amendment. A defendant against whom an action is pending 
upon a contract or for specific real or personal property, upon proof by affidavit 
that a person not a party to the action makes a demand against him for the 
same debt or property without collusion with him, may at any time before 
answer apply to the court, upon notice to that person and the adverse party, 
for an order to substitute that person in his place, and to discharge him from 
hability to either, on his paying into court the amount of the debt, or delivering 
the possession of the property or its value to such person as the court directs. 
The court may make such an order. 

Rey., s. 414; Code, s. 189; C. C. P., s. 65. 


For necessary and proper parties, see this article, passim—demurrer for defect of parties, 
see section 511—intervention in attachment, see section 829—in claim and delivery, see section 
840—section construed with sections 446, 461, when: Burnett v. Lyman, 141-500. 


INTERVENERS IN ACTIONS. Right to intervene given to outsiders having interest in 
controversy: Jones yv. Asheville, 116-817; Asheville Div. v. Aston, 92-588; Colgrove v. Koonce, 
76-363; Wade v. Saunders, 70-270; Sims v. Goettle, 82-268. Not allowed after final judgment, 
Sanders v. May, 173-47. Intervener held not entitled to attorney’s fees, Knights of Honor v. 
Selby, 153-203. Party interpleading must stand indifferent between the litigants: Ibid.; Van 
Dyke v. Ins. Co., 174-78. Wife can intervene and defend in action of ejectment brought against 
husband: Taylor v. Apple, 90-343; Cecil v. Smith, 81-285; Young v. Greenlee, 82-346. Person 
can intervene and assert title to property in a proceeding supplementary to execution: Munds 
v. Cassidey, 98-558. The right to intervene given by this section applies to properly con- 
stituted cases in court only: Milliken v. Fox, 84-109; Bates v. Lilly, 65-232; Dewey v. White, 
65-225. Execution creditors can come in under this section and have disposition of fund 
determined: Fox v. Kline, 85-173; Dewey v. White, 65-225. Intervener as to personal prop- 
erty controversy loses his right by delay of three years after notice of action: Clemmons vy. 
Hampton, 70-534. A party may intervene when he has an interest in the controversy, but not 
when he has only an interest in the thing which is the subject of the controversy: Asheville 
Diy. v. Aston, 92-588; Colgrove v. Koonce, 76-363; Wade v. Saunders, 70-270. In partition 
proceedings, the personal representative of ancestor cannot be allowed to intervene and ask 
to sell land for assets: Garrison v. Cox, 99-478. Landlord let in to defend an action of eject- 
ment is not restricted to his tenant’s defenses: Isler v. Foy, 66-547; Maddrey vy. Long, 86-383. 
How landlord’s application must be framed, see Bryant v. Kinlaw, 90-337. Where creditor 
wants to be made a plaintiff in action by one creditor for all; requirements, etc.: Isler v. 
Murphy, 76-52. Motion to intervene will be denied when useless or calculated to obstruct 
justice: Bird v. Gilliam, 125-76. Joint owner with defendant of land the subject of litigation 
has a right, upon affidavit, to be let in as party defendant: Lytle v. Burgin, 82-301. Separate 
trial allowed intervener when the court deems best: Cotton Mills v. Weil, 129-452. Distributees 
cannot intervene in a motion by administrator to set aside a judgment for irregularity: 
McLeod v. Graham, 132-473. Intervener is entitled to only one issue, and that is, ‘‘Does the 
fund belong to him?’’: Maynard v. Ins. Co., 132-711. When plaintiff takes nonsuit, action 
continues as to intervener: Dawson vy. Thigpen, 137-462. One refused the right to intervene 
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or become a party can appeal: Rollins v. Rollins, 76-264; Keathly v. Branch, 84-202. Creditor 
allowed to intervene in proceeding for widow’s dower: Welfare vy. Welfare, 108-272. A 
creditor can intervene in action to vacate corporate charter: Atty. Gen. v. Simonton, 78-57. 
Where both plaintiff and third party claim to be landlord of tenant, such third party has the 
right to be let in as party defendant: Rollins v. Rollins, 76-264. No person claiming land 
adversely to both plaintiff and defendant should be allowed to be made a party: McDonald 
v. Morris, 89-99; Colgrove v. Koonce, 76-363; Asheville Diy. v. Aston, 92-588. The burden is 
always on the intervener to establish title: Cotton Mills v. Weil, 129-452; Redman v. Ray, 
123-502; Wallace v. Robeson, 100-206. Interpleader in summary ejectment in magistrate’s 
court: Cheek v. Sykes, 126-210. Tort judgment creditor cannot intervene in the foreclosure 
of mortgage executed by a corporation: Williams v. R. R., 126-918. Insurance company can 
intervene in action against railway for negligent burning: Dobson y. Rwy., 129-290. 


ADDITIONAL PARTIES BY ORDER OF COURT. No appeal from refusal to make 
additional party defendant: Aiken vy. Mfg. Co., 141-339; Jarrett v. Gibbs, 107-304; Hender- 
son v. Graham, 84-496; it is within the discretion of the court: Belding y. Archer, 131-287. 
Appeal from order making additional parties is premature: Etchison v. McGuire, 147-388; 
Bennett v. Shelton, 117-103; Emry y. Parker, 111-261; Lane v. Richardson, 101-181. Motion 
to make additional parties not allowed after adverse verdict: Styers v. Alspaugh, 118-631. 
Case remanded by supreme court to make interested persons parties: Meadows v. Marsh, 123- 
189. Supplemental pleading required from new parties only when previous record does not 
show their interest in the controversy: Hughes v. Hodges, 94-56. Person claiming interest in 
land sought to be partitioned or sold for assets should be made a party, and he comes in as 
if an intervener and must establish his claim: McKeel v. Holloman, 163-132. 

Where a third person demands from the defendant the property sued for, the defendant 
may ask that such person be substituted as a party defendant, and.that he be allowed to 
surrender the property to the court and be discharged from liability: Maynard v. Ins. Co., 
132-711; Johnson v. Ins. Co., 157-106. In an action against a city for damages due to obstruc- 
tion caused by a third person, it is error to refuse to allow him to be made a party: Guthrie 
v. Durham, 168-573. Where action against A and B before a justice was dismissed as to A 
and judgment given against B, it is error to have A made a party on appeal to the superior 
court: Morgan v. Benefit Society, 167-262. 


461. Abatement of actions. 1. No action abates by the death, marriage, or 
other disability of a party, or by the transfer of any interest therein, if the 
cause of action survives, or continues. In case of death, except in suits for 
penalties and for damages merely vindictive, or in case of marriage or other 
disability of a party, the court, on motion at any time within one year there- 
after, or afterwards on a supplemental complaint, may allow the action to be 
continued, by, or against, his representative or successor in interest. In case of 
any other transfer of interest, the action shall be continued in the name of the 
original party, or the court may allow the person to whom the transfer is made 
to be substituted in the action. 

See sections 159 and 162, as explained in Watts v. Vanderbilt, 167-567. After death of 
party or transfer of interest in an action for land, there is no abatement if cause survives. 
There can be no judgment without substitution or joinder of representative or grantee: 
Burnett v. Lyman, 141-500; Moore y. Moore, 151-555. 

Abatement of action for assault and battery when plaintiff dies: Bolick v. R. R., 138-370; 
Hannah v. R. R., 87-351—for damages for tort of wife when wife dies, Roberts v. Lisenbee, 
86-136—for personal injuries when plaintiff dies, Harper v. Comrs., 123-118; Hannah v. R. R., 
87-351-for recovery of custody of children when respondent dies, Brown v. Rainor, 108-204— 
for penalty on official bond when officer dies, Wallace v. McPherson, 139-297—for recovery of 
damages for mental anguish, Morton v. Tel. Co., 130-299. 

No abatement of action for recovery of land be conveyance of the same: Burnett v. Tiguan 
141-500; Talbert v. Becton, 111-543; Davis v. Higgins, 92-203—for recovery of damages for 
breach of promise of marriage when ‘defendant dies, Allen v. Baker, 86-92; Shuler v. Millsaps, 
71-297—for recovery of damages for wrongful death when defendant dies, Collier v. Arrington, 
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61-356; see, also, sections 160 and 161—for recovery on official bond, Davenport v. McKee, 
98-500—for recovery of damages on contract, Miller v. Leach, 95-229—for recovery of sick 
benefit on death of member entitled, Kelly v. Trimont Lodge, 154-97—-for damages for waste 
when life tenant dies, Shields v. Lawrence, 72-43—for damages for conversion, Sledge v. Reid, 
73-440—for trespass, on death of plaintiff, Rowe v. Lumber Co., 133-433—for foreclosure of 
mortgage, on death of mortgagee, Hughes v. Gay, 132-50—for recovery of land, on death of 
party, Hughes v. Gay, 132-50; Rogerson v. Leggett, 145-7; Moore v. Moore, 151-555. 


2. After a verdict is rendered in any action for a wrong, the action does not 
abate by the death of a party. 
Judgment against a dead man is irregular and voidable; in favor of a dead man is not 


void, nor on that account irregular: Wood v. Watson, 107-52; Everett v. Reynolds, 114-366; 
Lynn y. Lowe, 88-481; Beard vy. Hall, 79-506. 


3. At any time after the death, marriage, or other disability of the party 
plaintiff, the court in which an action is pending, upon notice to such persons 
as it directs and upon application of any person aggrieved, may order that the 
action be abated, unless it is continued by the proper parties, within a time to 
be fixed by the court, not less than six nor more than twelve months from the 
granting of the order. 


Where right survives, action does not abate by death of party, except by order of court: 
Burnett v. Lyman, 141-500; Moore vy. Moore, 151-555. The question of abatement under this 
subsection entirely in the discretion of court for the promotion of justice, see Coggins v. Flythe, 
114-275; Baggarly v. Calvert, 70-688. Order of court directing continuance of an action upon 
death of unnecessary party will not be reviewed: Jaffray v. Bear, 98-58. Effect of delay for 
eight years in making order of abatement: Rogerson v. Leggett, 145-7. 


4. No action against a receiver of a corporation abates by reason of his death, 
but, upon suggestion of the facts on the record, it continues against his successor, 
or against the corporation in case a new receiver is not appointed. 

Rev., s. 415; Code, s. 188; 1901, ¢. 2,'s. 85; \C. C. B., 8. 64; R20. ce. 1, 8. 43 c246s2 43. 


462. Procedure on death of party. When party to an action in the superior 
court dies pending the action, his death may be suggested before the clerk of 
the court where the action is pending, during vacation. It is then the duty of 
the clerk to issue a summons to the party who succeeds to the rights or liabilities 
of a deceased defendant, commanding him to appear before him on a day named 
in the summons, which must be at least twenty days after its service, and 
answer the complaint, and the issue joined by the filing of the answer stands 
for trial at the succeeding term of the superior court. It is the duty of the 
clerk to issue a notice to the party succeeding to the rights of a deceased party 
who will be necessary to the prosecution of the action to final judgment to appear 
and become party plaintiff; and if the party made plaintiff files an amended 
complaint, the defendant has twenty days after notice of same in which to file 
an answer thereto, and the issue thus made up stands for trial at the succeeding 
term. 

Rey., ss. 416, 417, 418; 1887, ¢. 389. 


For substitution of administrator d. b. n. or c. t. a., see section 155. Adverse party should 
suggest the death: Wood v. Watson, 107-52; and upon such suggestion it is the duty of the 
clerk to issue summons to representative or successor of deceased plaintiff or defendant: Roger- 
son v. Leggett, 145-7. Failure of party for one year after adverse party’s death to cause 
issuance and service of notice provided for in section 461 (1) will not work a discontinuance, 
since sections 480 and 481 are not applicable: Ibid. Where in an action begun against A, B 
was substituted as defendant in capacity of A’s administrator and assumed the defense, regu- 
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larity of his admission as a party sufficiently appears, though the death of A does not appear 
upon the record: Alexander v. Patton, 90-557. 

Death of defendant suggested, executor substituted: Grant v. Bell, 91-495. Clerk may order 
infants made defendants and appoint guardian ad litem: Lowe v. Harris, 121-287. In tres- 
pass, where one of two plaintiffs dies, his administrator should be joined, and not his devisee: 
Rowe v. Lumber Co., 133-433. Clerk may make administrator party where plaintiff dies after 
appeal taken but before it is docketed: Martin v. Martin, 162-41. 


SUBCHAPTER IV. VENUE 


Art. 7. VENUE 


463. Where subject of action situated. Actions for the following causes must 
be tried in the county in which the subject of the action, or some part thereof, is 
situated, subject to the power of the court to change the place of trial, in the 
cases provided by law: 


Venue in criminal actions, see section 4606. Venue is under control of the legislature: 
State v. Woodard, 123-710; Cooperage Co. v. Lumber Co., 151-455. 

Wrong venue: remedies for, see section 470, etc.; waived unless objection in apt time: 
McCullen y. R. R., 146-568. Cannot be taken advantage of by demurrer: Ibid. é 

Local and transitory actions distinguished: Perry v. R. R., 153-117; Brady v. Brady, 161- 
324; Cedar Works v. Lumber Co., 161-603 (for conversion of timber transitory, for damage to 
the land local). Section simply referred to, Whitford v. Ins. Co., 156-42. 


1. Recovery of real property, or of an estate or interest therein, or for the 
determination in any form of such right or interest, and for injuries to real 


property. 

See section 470, which applies to actions concerning real estate as well as personalty: Lafoon 
v. Shearin, 91-370. For recovery of an interest or estate in real property: Lucas v. Railway, 
121-506; Askew v. Bynum, 81-350; Springer v. Colwell, 116-524. Injunction to prevent secre- 
tary of state from issuing grant to land: McNamee vy. Alexander, 109-242. Action to declare 
grant void: Hardwood Co. v. Waldo, 161-196. Action for damages for breach of covenant of 
seizin and right to convey is not within this subsection, being a personal action: Hames v. 
Armstrong, 136-392; Phillips v. Holmes, 71-250. A docketed judgment creating a lien on land 
is not within this subsection, being no interest in land: Baruch v. Long, 117-509. Oysters 
severed from the bed are not real property, and action for wrongful conversion need not be 
tried where beds are located: Makely v. Booth Co., 129-11—nor is timber cut from land an 
interest in realty, Ibid. For laying off dower: Askew v. Bynum, 81-350. Action on note 
secured by land mortgage need not be brought where land lies: Max y. Harris, 125-345. Action 
for injury to real property: Cedar Works v. Lumber Co., 161-603; Perry v. R. R., 153-117; 
Cooperage Co. v. Lumber Co., 151-455; except where injury arises from conduct of municipal 
officers within the county: Cecil v. High Point, 165-431. Action for deed held in escrow: 
Bridgers v. Ormond, 148-375. Action to set aside deed for fraud: Wofford v. Hampton, 173- 
686. Action for damages for deficiency in acreage conveyed not local: Griffin v. Barrett, 176- 
473. Action for specific performance of contract to purchase land: Councill y. Bailey, 154-54; 
Fraley v. March, 68-160. 


2. Partition of real property. 
See section 3213, etc., for Partition. 


3. Foreclosure of a mortgage of real property. 


Subsection applied: Connor v. Dillard, 129-50; Fraley v. March, 68-160. Suit to have notes 
pledged as collateral sold is not suit for foreclosure, though the pledged note is secured by 
mortgage on land: Warren v. Herrington, 171-165. Action by vendor against vendee to enforce 
payment by sale of land: Councill v. Bailey, 154-54. 
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4. Recovery of personal property. 

Whether subsection applies to all personal property actions or merely where claim and de- 
livery resorted to, see Brown v. Cogdell, 136-32; Woodard v. Sauls, 134-274; Mfg. Co. v. 
Brower, 105-440; Connor v. Dillard, 129-50; Smithdeal v. Wilkerson, 100-52. Where recovery 
of personalty not the sole or chief relief demanded, subsection not applicable: Piano Co. v. 
Newell, 177-533; Clow v. McNeill, 167-212. An action to set aside a transfer of personal 
property and appoint a receiver is not an action for recovery of personal property: Baruch v. 
Long, 117-509. Where three causes of action set out, one of which is for the recovery of per- 
sonalty, case removed to county where such property situated: Edgerton v. Gaines, 142-223. 


Rey., s. 419; Code, s. 190; 1889, c. 219; C. C. P.. s. 66. 


464. Where cause of action arose. Actions for the following causes must be 
tried in the county where the cause, or some part thereof, arose, subject to the 
power of the court to change the place of trial, in the cases provided by law: 

Semble, this section inapplicable to magistrates’ courts: Fisher v. Bullard, 109-574; but see 
Dixon v. Haar, 158-341. This section embodies a general rule as to venue; section 468 is 
exception: Hannon v. Power Co., 173-520. Section referred to as not applying: Whitford v. 
Ins. Co., 156-42. 


1. Recovery of a penalty or forfeiture, imposed by statute; except that, when 
it is imposed for an offense committed on a sound, bay, river, or other body of 
water, situated in two or more counties, the action may be brought in any county 
bordering on such body of water, and opposite to the place where the offense was 
committed. 

Action for penalty: McCullen v. R. R., 146-568. Action for false return of sheriff: Watson 
v. Mitchell, 108-364. This subsection as to penalties not applicable to magistrates’ courts: 
Fisher v. Bullard, 109-574; but see Dixon v. Haar, 158-341. An action for penalty against 
a foreign corporation may be brought in the county in which cause arose or where plaintiff 
resides: Allen-Fleming Co. v. Rwy., 145-37; see section 467. 


2. Against a public officer or person especially appointed to execute his duties, 
for an act done by him by virtue of his office; or against a person who by his 
command or in his aid does anything touching the duties of such officer. 

Actions against county commissioners must be brought in county of which they are com- 
missioners: Comrs. v. Comrs., 70-657; Steele. v. Comrs., 70-137; Jones v. Comrs., 69-412; 
Alexander v. Comrs., 67-330; Johnston v. Comrs., 67-101; against register of deeds for 
issuing license, Dixon v. Haar, 158-341. Actions for false imprisonment: Shaver v. Huntley, 
107-623. Where same property taxed in two counties, owner may sue to restrain collection in 
either: Sherrod v. Dawson, 154-525. Action against obligors in indemnifying bond is not 
an action against one who by sheriff’s ‘‘command or in his aid’’ does anything touching his 
duties: Harvey v. Brevard, 98-93. Actions against cities and towns: Jones v. Statesville, 97-86; 
Light Co. v. Comrs., 151-558; Cecil v. High Point, 165-431. Referred to casually in Phillips 
v. Holmes, 71-252. 


Rey., s. 420; Code, s. 191; C. C. P., s. 67. 


465. Official bonds, executors and administrators. All actions upon official 
bonds or against executors and administrators in their official capacity must be 
instituted in the county where the bonds were given, if the principal or any 
surety on the bond is in the county; if not, then in the plaintiff’s county. 

Rey., s. 421; Code, s. 198; 1868-9, c. 258. 

Actions against personal representative on his bond: Alliance v. Murrell, 119-124; Wood 
v. Morgan, 118-749; Foy v. Morehead, 69-512; Bidwell v. King, 71-287; Stanley v. Mason, 


69-1. Action against administrator for settlement of estate: Thomas y. Ellington, 162-131. 
Action by executor for settlement of estate: Perry y. Perry, 172-62. Where administrator 
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gave bond and qualified in one county, but died in another and his administratrix qualified 
there; suit on bond of administrator, where brought, see Clark v. Peebles, 100-348. Guardian 
bond is within the provisions of this section: McNeill v. Currie, 117-341; Clarke v. Peebles, 
100-348; Cloman v. Staton, 78-235. Where personal representative sued as to execution of a 
trust committed to him in a will: Roberts v. Connor, 125-45. Where executor continuing the 
business of intestate as a private banker is sued as banker, it is not the executor sued, but 
the bank, and this section does not apply: Roberts v. Connor, 125-45. Action to construe a will: 
Devereux vy. Devereux, 81-12. Section not applicable to actions brought by executors and 
administrators: Whitford vy. Ins. Co., 156-42; Hannon vy. Power Co., 173-520—nor to actions 
for service rendered to administrator personally, Craven v. Munger, 170-424. 


466. Domestic corporations. For the purpose of suing and being sued the 
principal place of business of a domestic corporation is its residence. 

Rey., s. 422; 1903, c. 806. 

This section nullifies the decisions of Cline v. Mfg. Co., 116-837, and Alliance v. Murrell, 
119-125, and like cases holding that a domestic corporation can be sued by a nonresident any- 
where in the state. The ‘‘principal place of business’’ is the place the charter designates, the 
corporation having no power to change it: Garrett v. Bear, 144-23. Applicable to domestic 
corporations: Roberson vy. Lumber Co., 153-120; Rackley v. Lumber Co., 153-171; Wofford v. 
Hampton, 173-686; R. R. v. Spencer, 166-522. Section to be construed with section 469; 
Rackley v. Lumber Co., 153-171. 


467. Foreign corporations. An action against a corporation created by or 
under the law of any other state or government may be brought in the superior 
court of any county in which the cause of action arose, or in which the corpora- 
tion usually did business, or has property, or in which the plaintiffs, or either of 
them, reside, in the following cases: 

1. By a resident of this state, for any cause of action. 

2. By a nonresident of this state in any county where he or they are regularly 
engaged in carrying on business. 

3. By a plaintiff, not a resident of this state, when the cause of action arose 
or the subject of the action is situated in this state. 

Rey., s. 423; Code, s. 194; C. C. P., s. 361; 1876-7, c. 170; 1907, c. 460. 

Section applied: Cedar Works v. Lumber Co., 161-603; Ange v. Woodmen, 171-40; Hannon 


v. Power Co., 173-520. See Allen-Fleming Co. v. Rwy., 145-37; Goodwin v. Clayton, 137-224; 
Brown v. Western Union, 133-603; Howard v. Ins. Co., 125-53; Shields v. Ins. Co., 119-386. 


REMOVAL TO FEDERAL COURT. Though not concerned with this section, cases in the 
North Carolina Supreme Court dealing with the right of a foreign corporation sued here to 
remove case to federal court are collected here. 

Grounds for removal: Tucker v. Life Assn., 112-796; Tate v. Douglas, 113-190; Springer 
v. Sheets, 115-370; Dobson v. R. R., 129-289; Staton v. R. R., 144-135; Tobacco Co. v. 
Tobacco Co., 144-352; Herrick v. R. R., 158-307; Gurley v. Power Co., 173-447. One of two 
defendants nonresident, as ground for removal: Lawson v. R. R., 112-390; Faison v. Hardy, 
114-329; McCulloch y. R. R., 149-305. Divisibility of action against joint tort-feasors: Bowley 
v. R. R., 110-315; Staton v. R. R., 144-135; Hough v. R. R., 144-692; White v. R. R., 146- 
340. Fraudulent joinder of resident defendant: Fore v. Tanning Co., 175-583; Patterson v. 
Lumber Co., 175-90; Hollifield v. Tel. Co., 172-714; Lloyd v. R. R., 166-24; Rea v. Mirror Co., 
158-24; Davis v. Rexford, 146-418; Hough v. R. R., 144-692. Consolidation of foreign and 
domestic corporations: Cox v. R. R., 166-652; Staton v. R. R., 144-135. See Coal Co. v. R. R., 
144-732; Hurst v. R. R., 162-368. 

General rules governing removal: Cogdill v. Clayton, 170-526. Petition for removal: Pruett 
vy. Power Co., 165-416; Smith v. Quarries Co., 164-338; Rea v. Mirror Co., 158-24 (verification) ; 
Higson v. Ins. Co., 153-35; Corp. Com. v. R. R., 135-89; Lewis v. 8. S. Co., 131-652; Springs v. 
R. R., 180-186; Bradley v. R. R., 119-744; Baird v. R. R., 113-603; Lawson v. R. R., 112-390; 
Herndon v. Ins. Co., 108-648. Filing petition: Pruett v. Power Co., 165-416; s. ¢., 167-598; 
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Garrett v. Bear, 144-23; Riley v. Pelletier, 134-214; Mecke v. Mineral Co., 122-790; Howard 
v. R. R., 122-944; Williams v. Tel. Co., 116-558. Extension of time to answer, objected to by 
defendant, extends time to file petition: Hyder v. R. R., 167-584; but see Mecke v. Mineral 
Co., 122-790. But extension of time consented to is waiver of right to remove: Patterson v. 
Lumber ©o., 175-90; Dills v. Fiber Co., 175-49; see, also, Garrett v. Bear, 144-23; Bryson v. 
R. R., 141-594; Howard v. R. R., 122-952; Riley v. Pelletier, 134-316. 

A proceeding before the corporation commission for change in depot is not a ‘‘suit’’ to 
be subject to removal: Corporation Com. v. R. R., 151-447. The state court retains control 
until the petition shows right to remove: Ibid. But upon removal the federal court has entire 
control: Harrison v. Allen, 152-720. Jurisdictional amount for removal: Ibid.; Corp. Com. v. 
R. R., 151-447. Petition and bond for removal should be filed at term: Higson vy. Ins. Co., 
153-35. 


468. Actions against railroads. In all actions against railroads the action must 
be tried either in the county where the cause of action arose or where the plain- 
tiff resided at that time, or in some county adjoining that in which the cause of 
action arose, subject to the power of the court to change the place of trial as 
provided by statute. 

Reyv., s. 424. 

Enacted in 1905 as proviso to section 469: Propst v. R. R., 139-397. Scope of enactment: 
Propst v. R. R., 189-397; Watson v. R. R., 152-215; Rackley v. Lumber Co., 153-171; Forney 
v. R. R., 159-157; Allen-Fleming Co. v. R. R., 145-37. Applies where railroad alone is party, 
not where others are joined with railroad: Smith v. Patterson, 159-138. ‘‘Residence’’ of 
administrator suing for decedent’s death: Watson v. R. R., 152-215. 


469. Venue in all other cases. In all other cases the action must be tried in the 
county in which the plaintiffs or the defendants, or any of them, reside at its 
commencement; or if none of the defendants reside in the state, then in the 
county in which the plaintiffs, or any of them, reside; and if none of the parties 
reside in the state, then the action may be tried in any county which the plaintiff 
designates in his summons and complaint, subject to the power of the court to 
change the place of trial, in the cases provided by statute. 

Rey., s. 424; Code, s. 192; C. C. P., s. 68; 1868-9, cc. 59, 277; 1905, c. 367. 

Section is exception to general rule laid down in section 464: Hannon y. Power Co., 173-520— 
construed with section 466, Rackley y. Lumber Co., 153-171. ‘‘Parties’’ referred to here are 
parties of record: Rankin v. Allison, 64-673. Locus at commencement of action determines 
venue: Hannon v. Power Co., 173-520. Residence of parties to contract presumed to be place 
where contract made: Taylor v. Sharp, 108-377. Action for breach of covenant tried where 
plaintiff or defendant resides: Phillips v. Holmes, 71-250; Eames v. Armstrong, 136-392. 
‘“Where plaintiff resides’’ in action by administrator interpreted: Smith v. Patterson, 159- 
138—in action by receiver, Biggs v. Bowen, 170-34. Administrator’s suit on decedent’s policy 
of life insurance in county of administrator’s residence: Whitford y. Ins. Co., 156-42. Action 
against administrator for services rendered to him in management of estate controlled by this 


section: Craven vy. Munger, 170-424. Effect on venue of nol. pros. taken as to part of de- 
fendants: Harvey v. Rich, 98-95. 


470. Change of venue. If the county designated for that purpose in the sum- 
mons and complaint is not the proper one, the action may, however, be tried 
therein, unless the defendant, before the time of answering expires, demands in 
writing that the trial be conducted in the proper county, and the place of trial is 
thereupon changed by consent of parties, or by order of the court. 

For removal to federal court, see annotations under section 467. In criminal actions wrong 
venue ground for plea in abatement, section 4606. How demand made and when heard: 
Alliance v. Murrell, 119-124. Motion must be made before judge: Howard v. R. R., 122-944— 
before clerk in vacation invalid, Riley v. Pelletier, 184-316; see Garrett v. Bear, 144-26. 
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Failure to demand change of venue in apt time is waiver of right: McArthur vy. Griffith, 
147-545; Allen-Fleming Co. v. R. R., 145-37; Garrett v. Bear, 144-26; Cooper v. Cooper, 127- 
492; Herring v. Pugh, 126-852; Hines v. Vann, 118-7; McNeill v. Currie, 117-346; Baruch v. 
Long, 117-509; Cherry v. Lilly, 113-27; Bd. of Education v. Bd. of Education, 106-81; Morgan 
v. Bank, 93-355; Lafoon v. Shearin, 91-370; Devereux v. Devereux, 81-12; Cloman v. Staton, 
78-236; McMinn v. Hamilton, 77-300. Pleading to merits waives defective venue: Brown v. 
Harding, 170-253; s. ¢., 171-686; Morgan v. Bank, 93-352; MeMinn v. Hamilton, 77-300. 
Motion for change must be before time for answering expires: Garrett v. Bear, 144-26; 
Lafoon v. Shearin, 91-370; Lucas v. R. R., 121-506; s. ¢., 122-937; Shaver v. Huntley, 107- 
623; Trustees v. Fetzer, 162-245. 

Injunction granted without objection out of district waives objection to venue: Cooper v. 
Cooper, 127-492. An agreement to extend time of answering waives the right to remove: 
Garrett v. Bear, 144-26—though under second subsection motion to remove can be made at 
any time during progress of cause, Riley v. Pelletier, 134-316. Appeal may be taken from 
refusal of a motion to remove hereunder when in writing and in apt time: Brown v. Cogdell, 
136-33; Mfg. Co. v. Brower, 105-440; Jones v. Statesville, 97-86; Connor v. Dillard, 129-50; 
Roberts v. Connor, 125-45. Where defect in record on removal of cause, proper method of 
amendment outlined: State v. Swepson, 81-571. The statutory expression, ‘‘may’’ change 
the place of trial, means ‘‘must’’ change it: Mfg. Co. v. Brower, 105-440; Jones v. States- 
ville, 97-86. One defendant cannot object to the wrong venue as to the other defendant: 
Allen-Fleming Co. v. R. R., 145-37. Findings of fact by court on motion for removal are 
conclusive: Watson v. R. R., 152-215. Prayer by defendant in answer to stay proceeding 
until action in another county determined not demand for removal: McArthur v. Griffith, 147- 
545. Section applied in action by domestic corporation: R. R. v. Spencer, 166-522. Motion 
for change refused by magistrate allowed by superior court on appeal: Dixon vy. Haar, 158-341. 


The court may change the place of trial in the following cases: 
1. When the county designated for that purpose is not the proper one. 


If not proper county, semble, judge may remove ex mero motu: Cloman y. Staton, 78-236. 
Defendant may demand removal or he may move to dismiss: Stanley v. Mason, 69-1; Jones 
v. Comrs., 69-412. See Cloman v. Staton, 78-236; Dixon v. Haar, 158-341, that action should 
be removed and not dismissed. 


2. When the convenience of witnesses and the ends of justice would be pro- 
moted by the change. 


Removal hereunder lies in discretion of court: Eames v. Armstrong, 136-392; Belding vy. 
Archer, 131-287; Lassiter v. R. R., 126-507; Craven v. Munger, 170-424; Oettinger v. Live- 
stock Co., 170-152; Ludwick v. Mining Co., 171-60. Time for motion to remove under sub- 
section: Riley v. Pelletier, 134-316; Lassiter v. R. R., 126-507. No hearing or determination 
of an action or of motion in a cause outside of county where action pending, except by con- 
sent: McNeill v. Hodges, 99-248; Godwin v. Monds, 101-354; Skinner vy. Terry, 107-103— 
but this does not apply to applications for restraining orders, injunctions and receivers: 
Ledbetter v. Pinner, 120-457; McNeill v. Hodges, 99-249; see, also, sections 843, 851-853, 859, 
860—nor to orders in proceedings for examination of parties, Ledbetter v. Pinner, 120-457; 
Fertilizer Co. v. Taylor, 112-141; see, also, sections 900-902—nor to any ancillary remedy, 
Parker v. McPhail, 112-502—nor to special proceedings nor appeals from clerk, Ledbetter v. 
Pinner, 120-457. No appeal from refusal of judge to remove under this subsection: Lassiter 
v. R. R., 126-507. After removal hereunder, if no transcript docketed at first term of county 
to which removed, order may be stricken out: Cline v. Mfg. Co., 116-837. 


3. When the judge has, at any time, been interested as party or counsel. 


See Carter v. R. R., 68-346. 
Rey.; s. 425; Code, s. 195; ©. C. P., s. 69; R. C., ¢. 31, ss 115, 118; 1870-1, c.'20. 


471. Removal for fair trial. In all civil and criminal actions in the superior 
and criminal courts, when it is suggested on oath or affirmation, on behalf of the 
state or the traverser of the bill of indictment, or of the plaintiff or defendant, 
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that there are probable grounds to believe that a fair and impartial trial can- 
not be obtained in the county in which the action is pending, the judge may order 
a copy of the record of the action removed to some adjacent county for trial, if 
he is of the opinion that a fair trial cannot be had in said county, after hearing 
all the testimony offered on either side by affidavits. The county from which 
the cause is removed must pay to the county in which the cause has been tried 
the full amount paid by the trial county for jurors’ fees, and the full costs in 
the cause which are not taxable against or cannot be recovered from a party to 
the action, and for which the trial county is liable. 

Rev., s. 426; Code, s. 196; 1879, c. 45; 1899, cc. 104, 508; 1806, c. 693, s. 12; 1917, c. 44. 

AFFIDAVIT FOR REMOVAL. Purpose of affidavit: Emery v. Hardee, 94-787. Counsel 
can consent to let court hear facts as if stated in affidavit: Ibid. Contents of affidavit: 
Emery y. Hardee, 94-787; State v. Seaborn, 15-305; Smith v. Greenlee, 14-387. Motion for 
removal in criminal actions made after issue joined: State v. Flowers, 109-841; State v. 
Haywood, 94-847; State v. Swepson, 81-571; State v. Reid, 18-377—in civil actions before 
issue joined, see section 470. 


REMOVAL. Need not be made to county within the same judicial district: Lassiter v. 
R. R., 126-507. Order conclusive as to the facts upon which founded. The court can only 
scrutinize sufficiency of order: Emery v. Hardee, 94-788; Boyden v. Williams, 84-608; State 
v. Barfield, 30-344; State v. Seaborn, 15-305. Order stating ‘‘the trial of the prosecution shall 
be removed,’’ is sufficient: State v. Shepherd, 30-195. 

NO APPEAL FROM ORDER. Finding of facts by court conclusive and ruling thereupon 
not reviewable: Garrett v. Bear, 144-23; State v. Turner, 143-641; Benton v. R. R., 122-1007; 
State v. Smarr, 121-669; Albertson v. Terry, 109-8; State v. Johnson, 104-780; Phillips v. 
Lentz, 83-240; State v. Hall, 73-134; State v. Hill, 72-345; State v. Hildreth, 31-429; State v. 
Dunean, 28-98; State v. Plyler, 153-630—but where affidavit contains no facts the court will 
review it, Phillips v. Lentz, 83-240. 

Where court allows state to select the county, so it does not select county objected to by 
defendant, it cannot be complained of by defendant, he having failed to object at the time: 
State v. Harrison, 145-408. 


472. Affidavits on hearing for removal; when removal ordered. No action, 
civil or criminal, shall be removed, unless the affidavit sets forth particularly and 
in detail the ground of the application. It is competent for the other side to 
controvert the allegations of fact in the application, and to offer counter affidavits 
to that end. The judge shall order the removal of the action, if he is satisfied 
after thorough examination of the evidence as aforesaid that the ends of justice 
demand it. 

Rey., s. 427; Code, s. 197; 1879, c. 45; 1899, c. 104, s. 2. 

See annotations under section 471 as to affidavit, etc, 


473. Additional jurors from other counties instead of removal. Upon sugges- 
tion made as provided by the second section preceding, the presiding judge, 
instead of making order of removal may cause as many jurors as he deems neces- 
sary to be summoned from any adjoining county or any county in the same 
judicial district by the sheriff or other proper officer thereof, to attend, at such 
time as the judge designates, and serve as jurors in said action. The judge may 
direct the required number of names to be drawn from the jury box in said 
county in such manner as he may direct, and a list of the same to be delivered 
to the sheriff or other proper officer of the county, who shall at once summon the 
jurors so drawn to appear at the time and place specified in the order. In case 
a jury is not obtained from those so summoned the judge may, in like manner, 
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from time to time, order additional jurors summoned from any adjoining county 
or any county in the same judicial district, or from the county where the trial 
is being held, until a jury is obtained. These jurors are subject to challenge for 
cause as other jurors, but not because of nonresidence in the county of trial, or 
service within two years, or not being freeholders, and all jurors so summoned 
are entitled to compensation for mileage and time, to be paid by the county to 
which they are summoned, at the rate now provided by law for regular jurors 
in the county of their residence. 


191 3me% 4,.Ss;, 15.23 
For jurors’ fees, see Salaries and Fees, s. 3892. 


474. Transcript of removal; subsequent proceedings. When a cause is directed 
to be removed, the clerk shall transmit to the court to which it is removed a 
transcript of the record of the case, with the prosecution bond, bail bond, and 
the depositions, and all other written evidences filed therein; and all other pro- 
ceedings shall be had in the county to which the place of trial is changed, unless 
otherwise provided by the consent of the parties in writing duly filed, or by 
order of court. 

Rev., s. 428; Code, ss. 195, 198; R. C., ¢. 31, s. 118; 1806, c. 694, s. 12; 1810, c. 787; 
GC. C. P., s. 69. 

Transcript verified: State v. Lambert, 93-618; State v. Duncan, 28-236. Where two tran- 
scripts sent up, what done: State v. Collins, 14-117. After order, but before transcript sent, 
either court can issue subpenas, etc.: Comrs. v. Lemly, 85-341; Smith v. Greenlee, 14-387. 
Defects in transcript, and amendments thereto: State v. Swepson, 81-571; State v. Anderson, 
92-732; State v. Reid, 18-377. Docketing of transcript: Fisher v. Mining Co., 105-123; Cline 
v. Mfg. Co., 116-839. What sent with transcript: Clark v. Peebles, 100-352. 


SUBCHAPTER V. COMMENCEMENT OF ACTIONS 


Art. 8. SumMMoNsS 


475. Civil actions commenced by. Civil actions shall be commenced by issuing 
a summons; but no summons need issue in controversies submitted without 
action, and in confessions of judgment without action. 

Rey., s. 429: Code, s. 199; C. C. P., s. 70. 

For summons in special proceedings, see this chapter, s. 753. 

For confession of judgment, see this chapter, s. 623. 

For controversy without action, see this chapter, ss. 626-628. 

See section 404. An action is commenced from the issuing of the summons and not from 
its service: Pettigrew v. McCoin, 165-472. Civil actions should be commenced by issuing a 
summons, except that in cases where property is attached and publication is made a summons 
is not necessary: Mills v. Hansel, 168-651; Armstrong vy. Kinsell, 164-125; Grocery Co. v. 
Bag Co., 142-174 (overruling McClure y. Fellows, 131-509); Best v. Mortgage Co., 128-351; 
Fisher v. Bank, 132-776; Lyon v. Comrs., 120-242; Webster v. Sharpe, 116-466; Fleming y. 
Patterson, 99-404; Calvert v. Peebles, 82-338; Belmont v. Reilly, 71-260; Steele v. Comrs., 
70-140; Thompson v. Berry, 64-79; Patrick v. Joyner, 63-573; Ditmore v. Goins, 128-327. 
Special proceedings begun also by summons, the provision as to civil actions being applicable 
to special proceedings except as otherwise provided: Railway Co. v. Lumber Oo., 132-644; 
also see section 753. 

Office of the summons is to bring the parties into court: Barneycastle vy. Walker, 92-198. 
Injunction issued without summons is irregular: Armstrong v. Kinsell, 164-125; Fleming v. 
Patterson, 99-404; Grant v. Edwards, 90-31; Trexler v. Newsome, 88-13; Hirsh v. Whitehead, 
65-516; McArthur v. McEachin, 64-72; Patrick v. Joyner, 63-573. Summons is issued, when: 
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Smith v. Lumber Co., 142-26; Houston v. Thornton, 122-366; Currie v. Hawkins, 118-593; 
Neal v. Nelson, 117-401; Webster v. Sharpe, 116-466. Appearance waives all defect or irregu- 
larity as to summons: Caldwell v. Wilson, 121-425; Roberts v. Allman, 106-391; Etheridge v. 
Woodley, 83-11; Wheeler v. Cobb, 75-21; Middleton v. Duffy, 73-72; Duffy v. Averitt, 27-455; 
Hyatt v. Tomlin, 24-149; also see sections 401 and 490. 


476. Contents; return; seal. The summons must run in the name of the state, 
be signed by the clerk of the superior court having jurisdiction to try the action, 
and be directed to the sheriff or other proper officer of the county in which any 
defendant resides or may be found. It must be returnable before the clerk at a 
date named therein, not less than ten nor more than twenty days from its issu- 
ance, and must command the sheriff, or other proper officer, to summon the 
defendant to appear and answer the complaint of the plaintiff within twenty 
days after its return day; and must contain a notice stating in substance that if 
the defendant fails to answer the complaint within the time specified, the plain- 
tiff will apply to the court for the relief demanded in the complaint; and must 
be dated on the day of its issue. Every summons addressed to the sheriff or other 
officer of a county other than that from which it issued must be attested by the 
seal of the court; but when addressed to the sheriff or other officer of the county 
in which it issued, such seal is unnecessary. 

Rey., ss. 480, 481; Code, ss. 200, 208, 213; C. C. P., s. 74; 1876-7, cc. 85, 241; 1919, 
e. 804, s. 1. 

As to summons in special proceedings, see sections 112 and 753. As to action begun by 
issuing summons, see sections 404 and 475. 


FORM OF SUMMONS. Plaintiffs’ and defendants’ names: Fisher v. Ins. Co., 136-217; 
Heath v. Morgan, 117-504; Plemmons vy. Improvement Co., 108-614; Clawson v. Wolfe, 77-100; 
Patterson v. Walton, 119-500; Kerlee v. Corpening, 97-330; see Rosenbacher v. Martin, 170-236. 

Misnomer is not ground for dismissal, but for plea in abatement to correct name: Drainage 
Dist. v. Comrs., 174-738; Dunn vy. Aid Society, 151-133. Effect where required number of 
days not given by summons and where judgment is rendered: Stafford v. Gallops, 123-19. 
Summons returnable to the next ensuing term of court (under practice before the act of 1919, 
c. 304): Sondley v. Asheville, 110-84; also see Roberts v. Allman, 106-391; Jones v. Comrs., 
135-218; Martin v. Clark, 135-178; see, also, sections 480, 1444, 1456; but not to the superior 
court of another county: Moore v. R. R., 67-209; Howerton v. Tate, 66-431. 


AMENDING SUMMONS. Chancey v. R. R., 171-756; Fountain yv. Pitt, 171-113; Page v. 
McDonald, 159-38; Ewbank vy. Turner, 134-81; Piercy v. Watson, 118-978; Elliott v. Tyson, 
117-116; Redmond y. Mullenax, 113-505; McLean v. Breece, 113-390; Henderson vy. Graham, 
84-496; Jackson v. McLean, 90-64; Cheatham v. Crews, 81-343; Phillips v. Holland, 78-31; 
Thomas v. Womack, 64-657; also see section 547. 

WHEN SUMMONS IS ISSUED. See sections 404, 475. Presumed to issue on date it 
bears, but this presumption rebuttable: Houston v. Thornton, 122-365; Currie v. Hawkins, 
118-593; Webster v. Sharpe, 116-466. 

Case where summons made returnable to judge at chambers instead of to term; duty and 
power of the judge discussed: Ewbank y. Turner, 134-78. 

AFFIXING SEAL. Cases holding that process issued to another county without seal is 
invalid: Shackelford v. McRea, 10-226; Shepherd v. Lane, 13-148; Finley vy. Smith, 15-95; 
Freeman vy. Lewis, 27-91; Taylor v. Taylor, 83-116; McArter vy. Rhea, 122-614; but it may be 
amended: Clark v. Hellen, 23-421; Purcell v. McFarland, 23-34; Henderson v. Graham, 84-496; 
Vick v. Flournoy, 147-209; Calmes y. Lambert, 153-248. 


477. Issued to several counties. The plaintiff may issue a summons, directed 
to the sheriff of any county where a defendant is most likely to be found, noting 
on each summons that it is issued in the same action. When the summons is 
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returned, it shall be docketed as if only one had issued, and if any defendant 
is not served with such process, the same proceeding shall be had as in other cases 


of similar process not executed. 
Rey., s. 482; Code, s. 204; R. C., c. 31, s. 44; 1789, c. 314, ss. 1, 2; 1831, c. 14, s. 2. 


478. When directed to officer of adjoining county. If at any time there is not 
in the county a proper officer to whom summons or other process of a court of 
record is or ought to be directed, who can lawfully execute it; or if such officer 
refuses or neglects to execute the same, the clerk of the court from which it has 
issued or shall issue, upon the facts being verified before him by written affidavit, 
subscribed by the plaintiff or his agent, shall issue such summons or process to 
the sheriff of any adjoining county, who has power to and shall execute the same 
in like manner as if he were sheriff of the county. In all cases where the sheriff 
of any county is interested, if there is no coroner in the county, process may be 
issued to and shall be executed by the sheriff of any adjoining county. 

Rey., ss. 1530, 1581; Code, ss. 929, 980; R. C., c. 31, s. 55; 1779, c. 156; 1821, c. 1080; 1882, 
c. 11382; 1846, c. 61; 1869-70, c. 175. 

For service of process by coroner, see section 1021. Where there is nod coroner in county 
execution against sheriff will issue to sheriff of adjoining county: Anonymous, 2-422; Wit- 


kowsky v. Wasson, 69-88. Section merely referred to in Evaus v. Etheridge, 96-45; Collais 
v. McLeod, 30-224. 


479. When officer must execute and return. The officer to whom the summons 
is addressed must note on it the day of its delivery to him, serve it as provided by 
law, and return it within the time specified therein for its return. 

Rey., s. 483; Code, s. 200; 1876-7, c. 85; 1919, c. 304, s. 1. 

The presumption that summons was issued on the day it bears date is not rebutted by the 
fact that the sheriff’s endorsement of its receipt by him is of a later date: Houston vy. Thorn- 
ton, 122-365. Failure of sheriff to note day of receipt of summons is irregular, but does not 
make summons void: Strayhorn vy. Blalock, 92-292. For service of summons, see sections 482- 
487. Duty of sheriff to serve process and penalty for failure, see sections 3936, 3938. 


RETURN OF SHERIFF. Defined in Watson y. Mitchell, 108-364; Strayhorn y. Blalock, 
92-292; see, also, sections 1507, 1517, 2817, and 2819. Amendment of return: Swain v. Burden, 
124-16; Campbell v. Smith, 115-498; Phillips v. Holland, 78-31; Manning y. R. R., 122-824; 
Stealman v. Greenwood, 113-355; Mfg. Co. v. Buxton, 105-74; Finley v. Hayes, 81-368; 
Peebles v. Newsom, 74-473; Hassell v. Latham, 52-465; Patton v. Marr, 44-377; Tomlinson v. 
Long, 53-469; Albright v. Tapscott, 53-473. Making return nunc pro tunc: Williams v. 
Weaver, 101-1; Walters v. Moore, 90-41; Henderson v. Graham, 84-496; Clark v. Hellen, 
23-421. Presumption as to truth of return made: Strayhorn v. Blalock, 92-292; Miller v. 
Powers, 117-218; Isley v. Boon, 118-249; Chadbourn v. Johnston, 119-282; Marler-Dalton- 
Gilmer Co. v. Clothing Co., 150-519. 


480. Alias and pluries. When the defendant in a civil action or special pro- 
ceeding is not served with summons within the time in which it is returnable, the 
plaintiff may sue out an alias or pluries summons, returnable in the same manner 
as original process. 

Reveasa4ourn©ode. Su20o Ra... C5) usa Ooueltivn Calon SS ase (ale 

An alias summons issues only when the original summons has not been served: Powell v. 
Dail, 172-261; Rogerson v. Leggett, 145-7. Where summons, intended to be an alias but not 
so ordered, was issued returnable to a future term, at which an amended complaint was filed 
naming a party as defendant, held sufficient, though no connecting summonses: Battle v. 
Baird, 118-854. 
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481. Discontinuance. A failure to keep up the chain of summonses issued 
against a party, but not served, by means of an alias or pluries summons, is a 
discontinuance as to such party; and if a summons is served after a break in the 
chain, it is a new action as to such party, begun when the summons was issued. 

Rey., s. 488. 

Cases decided before statute passed, but of interest: Koonce v. Pelletier, 115-233; Penni- 
man vy. Daniel, 93-332, 91-431; Webster v. Laws, 86-180; Etheridge v. Woodley, 83-11. A dis- 


continuance does not occur except when summons has not been served: Rogerson v. Leggett, 
145-7. 


482. Service by reading. The summons shall be served in all cases, except as 
hereinafter provided, by the sheriff or other officer reading it to the party or 
parties named as defendant. 

Rey., s. 4839; Code, s. 214; 1876-7, c. 241. 


For statute forbidding service on Sunday, see section 3958. Voluntary appearance of de- 
fendant equivalent to service of summons. See section 490. Whether summons was duly 
served is a question of law: Williamson v. Cocke, 124-585—and the judge should write his 
findings of fact for review, Parker v. Ins. Co., 143-339; see, also, section 600. 


SERVICE OF SUMMONS. Service must be made by reading the summons to defendant, 
unless he waives the reading: Williamson vy. Cocke, 124-585; but reading over the telephone 
is not sufficient service: Lowman v. Ballard, 168-16. Service may be by deputy sheriff, though 
a minor: R. R. v. Fisher, 109-1. Service may be made upon a nonresident defendant tem- 
porarily and voluntarily within the state, but not when here in furtherance of the adminis- 
tration of justice: Brown v. Taylor, 174-423; Mottu vy. Davis, 151-237; Greenleaf v. Bank, 
133-292; Cooper v. Wyman, 122-784. Service on nonresident attorney attending to a case: 
Greenleaf v. Bank, 1383-292. Service made on defendant in jail: White v. Underwood, 125-25. 
Service cannot be made outside of the state: Hinton v. Ins. Co., 126-18; but see section 491. 


ACCEPTANCE OF SERVICE. By parties generally: Battle v. Baird, 118-854; Stancil 
v. Gay, 92-455; Johnson v. Futrell, 86-122; Nicholson vy. Cox, 83-44; Bass v. Bass, 78-374— 
though telling officer to mark it ‘‘served’’ will not do: Godwin y. Monds, 106-448. Infant 
cannot accept service: Nicholson v. Cox, 83-44; Bass v. Bass, 78-374—-yet if he does accept 
service it is cured after guardian ad litem appointed, Cates v. Pickett, 97-21; Perry v. Adams, 
98-167. An attorney cannot accept service of summons without special authority: Warlick vy. 
Reynolds, 151-606. 

IRREGULARITY OF SERVICE WAIVED. By appearance of party: Caldwell y. Wilson, 
121-425; Moody v. Moody, 118-926; Cherry v. Lilly, 113-26; Turner v. Douglas, 72-127; see, 
also, cases under sections 401, 475, and 490. By appearance of solvent attorneys, when: Chad- 
bourn v. Johnston, 118-282; Hackett v. McMillan, 112-513; England y. Garner, 90-197. As 
to return of sheriff, see section 479. 


483. Service by copy. The summons shall be served by delivering a copy 
thereof in the following cases: 

1. If the action is against a corporation, to the president or other head of the 
corporation, secretary, cashier, treasurer, director, managing or local agent 
thereof. Any person receiving or collecting money in this state for a corporation 
of this or any other state or government is a local agent for the purpose of this 
section. Such service can be made in respect to a foreign corporation only when 
it has property, or the cause of action arose, or the plaintiff resides, in this state, 
or when it can be made personally within the state upon the president, treasurer 
or secretary thereof. 

For service on foreign corporation by service on local process agent, see section 1137—on 


insurance commissioner, see section 6414. For service on corporation for forfeiture of charter, 
see section 1192. 
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Service on unlicensed insurance company must be made according to this section: Parker 
y. Ins. Co., 143-339. Service of summons must be made by leaving copy with one of the per- 
sons designated by this section: Aaron vy. Lumber Co., 112-189—and leaving copy with per- 
son’s wife is not service, Bank v. Wilson, 80-200. The manner of service prescribed is reason- 
able: Whitehurst v. Kerr, 153-76. 

Service is valid when made upon a general or local agent: Anderson v. Fidelity Co., 174-417; 
Pardue v. Absher, 174-676; Jones v. Ins. Co., 88-499; Katzenstein v. R. R., 78-286. Meaning 
of ‘‘local agent’’: Whitehurst v. Kerr, 153-76; Moore v. Bank, 92-590. The term ‘ ‘local 
agent’’ not limited to those receiving money for company: Copeland v. Tel. Co., 136-11. A 
manager of agencies in this state is a ‘‘managing agent’’ within this section: Clinard v. 
White, 129-250. One simply acting as a caretaker as a matter of friendship, without com- 
pensation, is not such an agent upon whom process can be served: Kelly v. Lefaiver, 144-4. 
A foreman acting under a superintendent who is present is not an agent for service of sum- 
mons: Simmons y. Box Co., 148-344. Traveling auditor, when company doing no business in 
this state, not proper party to be served in action against company: Higgs v. Sperry, 139- 
299. Service upon resident director is sufficient: Menefee vy. Cotton Mills, 161-164. 

Service may be made upon an officer of a foreign corporation while temporarily in the state, 
but not while attending the trial of an action against the corporation: McDonald v. McArthur, 
154-122; Greenleaf y. Bank, 133-292; Jester v. Steam Packet Co., 131-54; Cooper v. Wyman, 
122-784. But service cannot be made outside of the state: Hinton v. Ins. Co., 126-18. Service 
of summons upon local agent of the receiver of a corporation is service upon the receiver: 
Grady v. R. R., 116-952; Farris v. R. R., 115-600—and as fully upon the company as if served 
upon the president and superintendent: Grady v. R..R., 116-952. 


2. If against a minor under the age of fourteen years, to the minor personally, 
and also to his father, mother or guardian, or if there are none within the state, 
to any person having the care and control of the minor, or with whom he resides, 
or in whose service he is employed. 

Service must be upon infant personally, and, if under fourteen years of age, upon his mother, 
father or guardian or some one having control of him, also; and when guardian ad litem ap- 
pointed, upon such guardian ad litem: Roseman v. Roseman, 127-494; Ward v. Lowndes, 96- 
367; Coffin v. Cook, 106-376; Cates v. Pickett, 97-21; Sumner v. Sessoms, 94-371; Hare v. 
Holloman, 94-14; Fry y. Currie, 91-436; Young y. Young, 91-359; Stancill v. Gay, 92-462; 
Gulley v. Macy, 81-356; Moore y. Gidney, 75-34. Service by reading the summons is sufficient 
unless it appears that the minor is under fourteen: Yarborough v. Moore, 151-116; and if the 


minor is properly represented such service is only an irregularity: Hughes v. Pritchard, 153- 
135; Rawls v. Henries, 172-216. As to appointment and duties of guardian ad litem, see sec- 


tion 451. 


3. If against a person judicially declared of unsound mind, or incapable of 
conducting his own affairs in consequence of habitual drunkenness, and for whom 
a committee or guardian has been appointed, to such committee or guardian, and 
to the defendant personally. If the superintendent or acting superintendent of 
an insane asylum informs the sheriff or other officer who is charged with the duty 
of serving a summons or other judicial process, or notice, on an insane person 
confined in such asylum, that the summons, or process, or notice, cannot be served 
without danger of injury to the insane person, it is sufficient for the officer to 
return the same without actual service, but with an endorsement that it was not 
personally served because of such information; and when an insane person is 
confined in a common jail it is sufficient for an officer charged with service of a 
notice, summons, or other judicial process, to return the same with the endorse- 


179 


484 CIVIL PROCEDURE—Aarr, 8 Ch. 12 


ment that it was not served because of similar information as to the danger of 
service on such insane person given by the physician of the county in which the 
jail is situated. . 

Rey., s. 440; Code, s. 217; C. C. P., s. 82; 1874-5, c. 168; 1889, c. 89: 


484. Service by publication. Where the person on whom the service of the 
summons is to be made cannot, after due diligence, be found in the state, and 
that fact appears by affidavit to the satisfaction of the court, or a judge thereof 
and it in ike manner appears that a cause of action exists against the defendant 
in respect to whom service is to be made, or that he is a proper party to an action 
relating to real property in this state, such court or judge may grant an order 
that the service be made by publication of a notice in either of the following cases: 

Attaching property and making publication may take the place of summons: Mills v. Han- 
sel, 168-651; Armstrong v. Kinsell, 164-125; Grocery Co. v. Bag Co., 142-174. See generally, 
as to service of summons: Armstrong v. Kinsell, 164-125; Vick v. Flournoy, 147-209; Hinton 
v. Ins. Co., 126-18; Graham y. O’Bryan, 120-463; Barnhardt v. Brown, 118-700; Claflin v. 
Harrison, 108-157. ‘‘Due diligence’’ construed: Rose v. Davis, 140-269. Publication as to 
nonresident copartners not binding on resident partner: Pender v. Griffin, 72-270. Service 
by publication will not warrant a judgment in personam: Johnson y. Whilden, 166-104; s. ¢., 
171-153; Currie v. Mining Co., 157-209; Goodwin v. Claytor, 137-224; Hinton v. Ins. Co., ° 
126-18; May v. Getty, 140-310; Long v. Ins. Co., 114-465; Winfree v. Bagley, 102-517. Publi- 
cation is ineffectual unless property is brought within control of the court: Everitt v. Austin, 
169-622; Currie v. Mining Co., 157-209. 


AFFIDAVIT. Sufficiency of: Page v. McDonald, 159-38; Rose v. Davis, 140-269; Bacon 
v. Johnson, 110-114; Sheldon v. Kivett, 110-408; Faulk v. Smith, 84-501; Windley v. Broad- 
way, 71-333; Wheeler v. Cobb, 75-21; Spiers v. Halstead, 71-209. When affidavit made: Bank 
v. Blossom, 92-695. By whom made: Weaver v. Roberts, 84-493. Amendment of: Mullen y. 
Canal Co., 112-109; Weaver v. Roberts, 84-493; Branch v. Frank, 81-180. 


‘1. Where the defendant is a foreign corporation, and has property, or the cause 
of action arose, in the state. 


Property hereunder embraces choses in action: Boyd v. Ins. Co., 111-378; Winfree v. Bag- 
ley, 102-515. 


2. Where the defendant, a resident of this state, has departed therefrom or 
keeps himself concealed therein with intent to defraud his creditors or to avoid 
the service of a summons. 

See Bernhardt v. Brown, 118-701. 


3. Where he is not a resident, but has property in this state, and the court has 
jurisdiction of the subject of the action. 


Affidavit must state not only that he is ‘‘nonresident’’ but that he ‘‘has property within 
the same’’: Spiers vy. Halstead, 71-209. Word ‘‘property’’ includes choses in action: Boyd 
v. Ins. Co., 111-378; Winfree v. Bagley, 102-515; Armstrong vy. Kinsell, 164-125. 


4, Where the subject of the action is real or personal property in this state, 
and the defendant has, or claims, or the relief demanded consists wholly or partly 
in excluding him from any actual or contingent lien or interest therein. 

See Claflin y. Harrison, 108-158; Bernhardt v. Brown, 118-700. 


5. Where the action is for divorce. 
See King v. King, 84-32. 
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6. Where the stockholders of a corporation are deemed to be necessary parties 
to an action and their names or residences are unknown; or where the names 
or residences of parties interested in real estate the subject of an action are 
unknown, if the name of at least one of the parties to the action and interested in 
the subject matter thereof is known, and he is a resident of the state, the court 
having jurisdiction may, upon affidavit that after due diligence the names or 
residences of such parties cannot be ascertained, authorize service by publication. 

See Bernhardt v. Brown, 118-701. 


7. Where in actions for the foreclosure of mortgages on real estate, if any party 
having any interest in, or lien upon, such mortgaged premises, is unknown to the 
plaintiff, and his residence cannot, with reasonable diligence, be ascertained, and 
such fact is made to appear by affidavit. 

8. Where no officer or agent of a domestic corporation upon whom service can 
be made can, after due diligence, be found in the state, and such facts are made 
to appear by affidavit. This subsection also applies to all summonses, orders 
to show cause, orders and notices issued by any board of aldermen, board of town 
or county commissioners, or by individuals. , 

Rey., s. 442; Code, ss. 218, 221; 1885, c. 880; 1889, cc. 108, 263; 1895, c. 334. 


485. Manner of publication. The order must direct the publication in one or 
two newspapers to be designated as most likely to give notice to the person to be 
served, and for such length of time as is deemed reasonable, not less than once 
a week for four successive weeks, of a notice, giving the title and purpose of the 
action, and requiring the defendant to appear and answer, or demur to the com- 
plaint at a time and place therein mentioned ; and no publication of the summons, 
or mailing of the summons and complaint, is necessary. The cost of publishing 
in a newspaper shall not exceed one dollar and fifty cents an inch of solid type, 
and shall in no ease exceed six dollars for the notice. 

Rey., s. 448; Code, s. 219; 1908, c. 184; C. C. P., c. 84; 1876-7, c. 241, s. 3. 

What publication must contain: Guilford County v. The Georgia Co., 109-310; Spillman v. 
Williams, 91-483. Where order for publication but no publication is made, no discontinuance, 
but judge may order returnable to future term of court: Penniman v. Daniel, 93-332. Where 
there was publication as to the attachment, but not as to summons, nor was it served, held 
judgment void: Ditmore v. Goins, 128-325; but see Grocery Co. v. Bag Co., 142-174, which 
apparently destroys its reasoning. When service by publication defective, it can be remedied 
by uew publication, but it is not always necessary: Penniman y. Daniel, 90-154, also 93-332; 
Bank yv. Blossom, 92-695; Price v. Cox, 83-261; Church vy. Furniss, 64-659. Effect of irregular 
service by publication upon judgments obtained: Spillman vy. Williams, 91-4838, and cases 
there cited. 


486. Filing complaint, in cases of publication. In all cases wherein publica- 
tion is made, the complaint must be filed before the expiration of the time of 
publication ordered. 

Rey., s. 442; Code, s. 218. 


487. When service by publication complete. In the cases in which service by 
publication is allowed, the summons is deemed served at the expiration of the 
time prescribed by the order of publication, and the party is then in court. 

Reyv., s. 444; Code, s. 227; C. C. P., s. 88. 

Where service not complete it may be remedied: Penniman y. Daniel, 90-154, also 93-332; 
Bank y. Blossom, 92-695; Price v. Cox, 83-261; Church y. Furniss, 64-659. Publication from 
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August 3d to August 31st where court began on the latter day sufficient for ‘‘once a week 
for four weeks’’: Guilford Co. v. Georgia Co., 109-310. An adjudication that summons has 
been served is necessary before judgment rendered: Hyman y. Jarnigan, 65-96. 


488. Jurisdiction acquired from service. From the time of service of the sum- 
mons, in a civil action, or the allowance of a provisional remedy, the court is 
deemed to have acquired jurisdiction, and to have control of all subsequent 
proceedings. 

Rey., s. 445; Code, s. 229; C. C. P., s. 90. 

Different ways in which the court may acquire jurisdiction: Armstrong v. Kinsell, 164-125; 
Warlick v. Reynolds, 151-606; Vick v. Flournoy, 147-209; Bernhardt v. Brown, 118-700. The 
entry, ‘‘Case continued; time to file pleadings,’’ may indicate that defendant is in court, but 
issuing an alias summons rebuts this: Powell v. Dail, 172-261. From time of service of sum- 
mons defendant is fixed with notice as to all subsequent orders in the cause: Patrick v. Dunn, 
162-19; LeDuc vy. Slocumb, 124-347; Stith v. Young, 119-428; Ferrell v. Hales, 119-213; 
Harper v. Sugg, 111-324; Coon v. Smith, 107-430; Wilson v. Pearson, 102-290; Dawkins v. 
Dawkins, 93-283; Hemphill v. Moore, 104-379; Spencer v. Credle, 102-68; Williams v. Whiting, 
94-481; Dempsey v. Rhodes, 93-120; Stancill v. Gay, 92-455; University v. Lassiter, 83-38; 
Sparrow v. Davidson, 77-35. 


489. Proof of service. Proof of the service of the summons or notice must be— 
Proof of service made according to this section: Allen v. Strickland, 100-225. 


1. By the certificate of the sheriff or other proper officer. 


Presumption that the return states the truth: Strayhorn v. Blalock, 92-292; Miller v. Powers, 
117-218; Isley v. Boon, 113-249; Chadbourn v. Johnston, 119-282; Marler Co. v. Clothing Co., 
150-519. See sections 479, 921. 


2. In case of publication, the affidavit of the printer, or of his foreman or 
principal clerk, showing the same. 


An adjudication that publication is complete and summons served necessary before judg- 
ment: Hyman v. Jarnigan, 65-96. Where record showed affidavit and order, and also affi- 
davit of newspaper as to correct publication, no defect presumed: Lyle v. Siler, 103-261. 


3. The written admission of the defendant. 


ACCEPTANCE OF SERVICE. How executed: Middleton v. Duffy, 73-72; Nicholson y. 
Cox, 83-44; Godwin v. Monds, 106-448. As to authority to accept: Edwards v. Moore, 99-1; 
Stancill v. Gay, 92-455. Attorney cannot accept service of summons: Star vy. Hall, 87-381; 
Warlick v. Reynolds, 151-606. A married woman can accept: Nicholson v. Cox, 83-44. Infant 
cannot accept: Ibid.; also, Bass v. Bass, 78-374—-yet if he does accept it is cured after guard- 
ian appointed: Cates v. Pickett, 97-21; Perry v. Adams, 98-167. See section 482. 


Rev., s. 446; Code, s. 228; C. C. P., s. 89. 


490. Voluntary appearance by defendant. A voluntary appearance of a 
defendant is equivalent to personal service of the summons upon him. 
Rev., s. 447; Code, s. 229; C. C. P., s. 90. 


See section 401. A general appearance waives all defects both as to summons and service. 
Moore v. Packer, 174-665; Williamson v. Jerome, 169-215; Harris v. Bennett, 160-339; Lemly 
v. Hillis, 143-200; Hatcher v. Faison, 142-364; Johnson v. Reformers, 135-385; Caldwell v. 
Wilson, 121-425; Wheeler v. Cobb, 75-21; White v. Morris, 107-92; Roberts v. Allman, 106-391; 
Penniman v. Daniel, 95-341; Etheridge v. Woodley, 83-11; Bank vy. Wilson, 80-200; Middle v. 
Duffy, 73-72; Moore v. R. R., 67-209; Duffy v. Averitt, 27-455; Hyatt v. Tomlin, 24-149; 
Hervey v. Edmunds, 68-243; Heilig v. Stokes, 63-612; Jones v. Penland, 19-358. When there 
is no service of summons an unauthorized appearance by counsel will not put the party in 
court and bind him: Hatcher v. Faison, 142-364—but where service is made and solvent 


182 


491 CIVIL PROCEDURE—Arr. 8 Ch. 12 


counsel appears without authority it is otherwise: Ibid. By treating with opposite party as to 
time of pleading, etc., one makes a voluntary appearance: Cook v. Bank, 129-151. General 
and special appearance distinguished: Wooten v. Cunningham, 171-123; School v. Peirce, 
163-424, An application to be allowed to answer is a voluntary appearance: Currie v. Mining 
Co., 157-209; so is an application and giving undertaking to discharge property taken under 
attachment: Mitchell v. Lumber Co., 169-397. 


491. Personal service on nonresident. When the place of residence is known 
and the same is made to appear by affidavit, in lieu of publication in a newspaper 
it is sufficient to mail a copy of the summons, notice or other process, accom- 
panied by a statement as to the nature of the action or proceeding, to the sheriff 
or other process officer of the county and state where the defendant resides, who 
shall serve same according to its tenor. The process officer who serves the papers 
shall, in making his return, use a form of certificate substantially as follows: 


State oLes .Maarorg OO Ut 
Councy~ Olsen ee te ae Moen 
Speers. © Sires So Clerk ofethegeee so et = ree COUTL Ogee oe eee county, in the 
State: Ot 24 22 set so , which court is a court of record having a seal, which is hereto 
Ginmevelevsol, Co) COmabing TANENe He ee , to me well known as the sheriff of said county 
OL ae ner , who being by me duly sworn, says that as such sheriff he has full 
power to serve any and all legal processes issuing from the courts of said state, and that 
opm the 2g8 2S s- OEINA (OVE) =poe-ee See hat a Pee , 19__-_, he served the summons hereto attached 
by reading and delivering a copy of same to___--__---_____- , the defendant therein named. 
ee ee ee re ees , sheriff, 
er ee en ee ee eS County, 
SEACCROLe eee eee 
Sworn to and subscribed before me, this ------ Ca yaOlqenes eee aks eee oe 
Te Spee ee 5 ate pO CL Kee eee OOUrT 
[u.*s:] COUNTY EO Leen eee ere renee ee ee 


Rey., s. 448; 1891, c. 120. 


The plaintiff may proceed under this section or by making publication: Mullen v. Canal 
Co., 114-80. Such service will not support a personal judgment: Hinton v. Ins. Co., 126-18; 
May v. Getty, 140-310; Long vy. Ins. Co., 114-465; Winfree v. Bagley, 102-517. The court 
acquires jurisdiction only in proceedings in rem and quasi in rem: Vick y. Flournoy, 147-209; 
Long vy. Ins. Co., 114-465. A summons not under seal actually served under this section is 
irregular: Vick v. Flournoy, 147-209. This section does not apply to service of subpena in 
criminal case: State v. Means, 175-820. 


492. Defense after judgment on substituted ‘service. The defendant against 
whom publication is ordered, or who is served under the provisions of the pre- 
ceding section, or his representatives, on application and sufficient cause shown 
at any time before judgment, must be allowed to defend the action; and, except 
in an action for divorce, the defendant against whom publication is ordered, or 
his representatives, may in like manner, upon good cause shown, be allowed to 
defend after judgment, or at any time within one year after notice thereof, and 
within five years after its rendition, on such terms as are just; and if the defense 
is successful and the judgment or any part thereof has been collected or other- 
wise enforced, such restitution may be compelled as the court directs. Title to 
property sold under such judgment to a purchaser in good faith is not thereby 
affected. No fiduciary officer or trustee who has made distribution of a fund 
under such judgment in good faith is personally liable if the judgment is changed 
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by reason of such defense made after its rendition; nor in case the judgment was 
rendered for the partition of land, and any persons receiving any of the land in 
such partition sell it to a third person; the title of such third person is not 
affected if such defense is successful, but the redress of the person so defending 
after judgment shall be had by proper judgment against the parties to the origi- 
nal judgment and their heirs and personal representatives, and in no case affects 
persons who in good faith have dealt with such parties or their heirs or per- 
sonal representatives on the basis of such judgment being permanent. 

Reyv., s. 449; Code, s. 220; C. C. P., s. 85; 1917, c. 68. 

Summons after judgment, see this chapter, s. 498. 

If application is made in proper time and good cause is shown, the defendant must be 
allowed to defend: Moore v. Rankin, 172-599; Page v. McDonald, 159-38; but not allowed 
after twelve months: Currie v. Mining Co., 157-209. A party coming in under this section 
may make any objection which he might have made by answer: Rhodes vy. Rhodes, 125-191; 
Bank vy. Palmer, 153-501; but a bona fide purchaser of land will be protected: Lawrence v. 
Hardy, 151-123. If defendant guilty of inexcusable neglect, need not find whether defense is 
meritorious: Turner v. Machine Co., 133-381. When application made to defend, judge must 
find the facts: Bacon v. Johnson, 110-114; Utley vy. Peters, 72-525. This section does not 
apply to proceedings before a justice of the peace: Thompson v. Notion Co., 160-520. 


Art. 9. Prosecution Bonps 


493. Plaintiff’s, for costs. Before issuing the summons the clerk shall require 
the plaintiff to do one of the following: 


1. Give an undertaking with sufficient surety in the sum of two hundred 
dollars, with the condition that it will be void if the plaintiff pays the defendant 
all costs which the latter recovers of him in the action. 


2. Deposit two hundred dollars with him as security to the defendant for these 
costs, in which event the clerk must give to the plaintiff and defendant a certifi- 
cate to that effect. 


3. File with him a written authority from a judge or clerk of a superior court, 
authorizing the plaintiff to sue as a pauper. 
Rev. s. 450; Code, s: 209; R.°C.,'c. 31; 5.40; C.-C. Peis. 71. 


For bond in surety company, see section 339; for mortgage in lieu of bond, see section 350. 
The giving of prosecution bond is not a condition precedent to the bringing of a suit; the 
court may permit one to be filed after writ is returned: Russell vy. Saunders, 48-432; Shannon- 
house v. Withers, 121-380; Cooper v. Warlick, 109-673; Albertson v. Terry, 109-8; McMillan 
v. Baker, 92-115; Wall v. Fairly, 66*386; Stancill v. Branch, 61218. Execution of under- 
taking is an incidental but not essential condition of the order allowing one to become a 
party: Hughes v. Hodges, 94-56. Sufficiency of undertaking discussed: Comron y. Standland, 
103-207; Holly v. Perry, 94-30. Liability of surety on bond: Smith v. Arthur, 116-871; 
Hallman vy. Dellinger, 84-1; Swain v. MeCullock, 75-495. Liable for costs of defendant in 
supreme court: Kenney v. R. R., 166-566. The bond is not to secure the officers’ fees, but the 
costs paid by defendant: Waldo v. Wilson, 177-461. Amendment of bond allowed: Albertson 
v. Terry, 109-8; Russell v. Saunders, 48-432; Hughes v. Hodges, 94-56; Brittain v. Howell, 
19-107. The court may dismiss the case for plaintiff’s failure to give bond: Alston y. Holt, 
172-417. When objection may be made: Albertson y. Terry, 109-8; Hughes v. Hodges, 94-56. 
The dismissal of action for want of bond no estoppel to plaintiff suing on same cause in forma 
pauperis: Autry v. Floyd, 127-186. Refusal of trial judge to require prosecution bond is not 
appealable: Christian v. R. R., 136-321. 

Officers need not perform their duties as to actions brought unless costs advanced: Ballard 
v. Gay, 108-545; Long v. Walker, 105-90; West v. Reynolds, 94-333—but they must make 
demand for their fees: West v. Reynolds, 94-333. Where court orders summons to issue 
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which is to be personally served, clerk need not issue it until demanded by plaintiff; but 
when service is ordered to be made by publication, after plaintiff has paid expenses, it is his 
duty to obey the order and make publication: Penniman vy. Daniel, 93-332. 


494. Suit as a pauper; counsel. Any judge or clerk of the superior court may 
authorize a person to sue as a pauper in their respective courts when he proves, 
by one or more witnesses, that he has a good cause of action, and makes affidavit 
that he is unable to comply with the preceding section. The court fo which such 
summons is returnable may assign to the person suing as a pauper learned coun- 
sel, who shall prosecute his action. 


Rey., ss. 451, 452; Code, ss. 210, 211; C. C. P., s. 72; 1868-9, ¢. 96, S72. 

For costs in action in forma pauper is, see Costs, s. 1247. 

LEAVE TO SUE IN FORMA PAUPERIS. This applies to the superior court; an appeal 
being governed by section 649: Speller v. Speller, 119-356. A dismissal of action for want 
of prosecution bond will not estop plaintiff from bringing same action again as a pauper: 
Autry vy. Floyd, 127-186; nor will sustaining a motion to ‘‘depauperize’’ operate as an estop- 
pel: Rich v. Morisey, 149-37. Affidavit as to inability to give bond or deposit costs: Maggett 
v. Roberts, 108-174; Taylor v. Apple, 90-343. Effect of objection to affidavit after answer 
filed: Corn v. Stepp, 84-599. Order to sue as pauper may be revoked: Dale v. Presnell, 119- 
489; McKiel v. Cutler, 45-139. No appeal lies from refusal to revoke: Modlin y. Ins. Co., 
151-35; Christian v. R. R., 136-321. 

A judge, clerk, or justice of the peace may grant leave: Brendle v. Heron, 68-496; Sumner 
v. Candler, 74-266; Rowark v. Gaston, 67-291. No notice to adverse party necessary: Deal v. 
Palmer, 68-215, Assignment of interests by plaintiff pendente lite, court will dismiss action 
unless security for costs given: Davis v. Higgins, 91-382. The bringing of a pauper suit does 
not raise a presumption that the attorney took the case for a contingent fee and was there- 
fore a party in interest: Allison v. R. R., 129-336. 

WHO CAN SUE AS PAUPER. Any litigant: Christian v. R. R., 136-322. Infant: 
Brendle v. Heron, 68-496. Administrator, etc.: Christian v. R. R., 186-321; Allison v. R. R., 
129-344; Hamlin v. Neighbors, 75-66; Mason v. Osgood, 71-212. Guardian: Brendle y. Heron, 
68-496; Christian v. R. R., 136-322. Nonresident: Christian vy. R. R., 136-322; Porter v. 
Jones, 68-320. 

PROVING THAT HE HAS A GOOD CAUSE. May do so by his own oath: Sumner y. 
Candler, 74-265; Brendle v. Heron, 68-496—or by certificate of counsel or otherwise, Miazza 
v. Calloway, 74-31. 


495. Defendant’s, for costs and damages in actions for land. In all actions 
for the recovery or possession of real property, the defendant, before he is per- 
mitted to plead, must execute and file in the office of the clerk of the superior 
court of the county where the suit is pending an undertaking with sufficient 
surety, In an amount fixed by the court, not less than two hundred dollars, to be 
void on condition that the defendant pays to the plaintiff all costs and damages 
which the latter recovers in the action, including damages for the loss of rents 
and profits. 

Rev., s. 4538; Code, s. 237; 1869-70, c. 198. 

See section 595. Court can extend time for filing the undertaking: Dunn y. Marks, 141-232; 
White v. Lokey, 131-72; Henning vy. Warner, 109-406; Taylor v. Pope, 106-271—and from 
such order there is no appeal: Dunn v. Marks, 141-232. Where separate trial for each defend- 
ant, each gives bond: Bryan v. Spivey, 106-99. Where defense bond not given and no leave 
to sue as pauper, judgment should be given against defendant for possession without dam- 
ages: Junge v. MacKnight, 135-107, 137-285; Credle v. Ayers, 126-15; Norton v. McLaurin, 
125-185; Vick v. Baker, 122-98; Jones v. Best, 121-154; see Horton v. White, 84-291; School 
v. Peirce, 163-424; Patrick v. Dunn, 162-19. Answer not stricken out for want of bond with- 
out notice: Becton v. Dunn, 137-563; McMillan v. Baker, 92-111; Cooper v. Warlick, 109-672; 
Russell vy. Saunders, 48-432; Brittain v. Howell, 19-107. Court can order additional security 
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and, upon failure to give it, answer stricken out and judgment awarded: Vaughan v. Vincent, 
88-116. When plaintiff deemed to have waived bond: Dempsey v. Rhodes, 93-120; MeMillan 
v. Baker, 92-110. 


This section applies to partition when defendant pleads sole seizin: Gill v. Porter, 174-569; 
Huneyeutt v. Brooks, 116-788; Cooper v. Warlick, 109-672; Vaughan v. Vincent, 88-116. 
Grantee sued by grantor for possession, grantee having never paid purchase money, grantee 


must give bond to defend: Allen v. Taylor, 96-37. Defense bond not required in action to 
remove cloud from title: Timber Co. v. Butler, 134-50. 

Where undertaking is in form of bond, seal does not defeat its purpose, and it will be treated 
as an undertaking under seal: Holly v. Perry, 94-30. Where undertaking written on back of 
summons, but did not contain names of plaintiff, defendant or surety, held to be sufficient: 
Ibid. What bond secures: Hughes v. Pritchard, 129-42; White v. Fox, 125-547; Rollins v. 
Henry, 77-467. It covers’costs on appeal: Grimes v. Andrews, 171-367. It does not interfere 
with appointment of receiver: Arey v. Williams, 154-610. 

Summary judgment on bond can be entered up against the sureties upon judgment being 
rendered against defendant: Rollins v. Henry, 84-569—and where mortgage in lieu of bond 
is given, foreclosure will be decreed on motion after notice, Ryan v. Martin, 103-282, 104-176. 
Landlord and tenant both parties defendant, and when tenant for failure to give bond or leave 
to defend as a pauper has judgment entered against him, execution will not issue until land- 
lord’s defense passed upon: Rollins v. Rollins, 76-264; Harkey v. Houston, 65-137. 


496. Defense without bond. The undertaking prescribed in the preceding 
section is not necessary if an attorney practicing in the court where the action 
is pending certifies to the court in writing that he has examined the ease of the 
defendant and is of the opinion that the plaintiff is not entitled to recover; and 
if the defendant also files an affidavit stating that he is unable to give and is not 
worth the amount of the undertaking in any property whatsoever. 

Rey., s. 454; Code, s. 287; 1869-70, c. 193. 

Certificate of attorney as to meritorious defense: Wilson v. Fowler, 104-471; Taylor v. 
Apple, 90-345. Affidavit of defendant required: Wilson v. Fowler, 104-471; Taylor v. Apple, 
90-345. No notice to plaintiff of defendant’s application necessary: Deal v. Palmer, 68-215. 


. Where this section complied with, court must grant leave; has no discretion: Dempsey v. 
Rhodes, 93-120; Jones v. Fortune, 69-322. 


Art. 10. Jornt anp SEVERAL Drxsrors 


497. Defendants jointly or severally liable. Where the action is against two 
or more defendants, and the summons is served on one or more, but not on all 
of them, the plaintiff may proceed as follows: 

1. If the action is against defendants jointly indebted upon contract, he may 
proceed against the defendants served, unless the court otherwise directs, and 
if he recovers judgment it may be entered against all the defendants thus jointly 
indebted, so far only as that it may be enforced against the joint property of all 
and the separate property of the defendants served, and if they are subject to 
arrest, against the persons of the defendants served. 


Daniel v. Bethell, 167-218; Davis v. Sanderlin, 119-84; Hastein vy. Johnson, 112-258; Rufty 
v. Claywell, 93-308; Bain vy. Loan Assn., 112-248. 


2. If the action is against defendants severally liable, he may proceed against 
the defendants served, in the same manner as if they were the only defendants. 

3. If all the defendants have been served, judgment may be taken against any 
or either of them severally, when the plaintiff would be entitled to judgment 
against such defendant or defendants if the action had been against them or any 
of them alone. 
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4. If the name of one or more partners has, for any cause, been omitted in an 
action in which judgment has been rendered against the defendants named in 
the summons, and the omission was not pleaded in the action, the plaintiff, in case 
the judgment remains unsatisfied, may by action recover of such partner sepa- 
rately, upon proving his joint liability, notwithstanding he was not named in 
the original action; but the plaintiff may have satisfaction of only one judgment 
rendered for the same cause of action. 

See Davis v. Sanderlin, 119-84; Hastein v. Johnson, 112-258; Navassa Guano Co. y. Willard, 
73-522; Mervin v. Ballard, 65-168. 


Rey., s. 455 ;, Code, s. 222;.C. C. P., s. 87. 
For joinder of parties, see this chapter, ss. 456-459. 


498. Summoned after judgment; defense. When a judgment is recovered 
against one or more of several persons jointly indebted upon a contract in accord- 
ance with the preceding section, those who were not originally summoned to 
answer the complaint may be summoned to show cause why they should not be 
bound by the judgment, in the same manner as if they had been originally 
summoned. <A party so summoned may answer within the time specified denying 
the judgment, or setting up any defense thereto which has arisen subsequent 
to such judgment; and may make any defense which he might have made to the 
action if the summons had been served on him originally. 

Rey., ss. 456, 457; Code, ss. 223, 224; C. C. P., ss. 318, 322. 

See this chapter, s. 492. 


Where partner served with notice after three years from time cause of action accrued, held 
barred by the statute of limitations: Koonce v. Pelletier, 115-233; Rufty v. Claywell, 93-306— 
so also in case of secret partner just discovered, Navassa Guano Oo. v. Willard, 73-521. It 
is only when the cause of action is joint and not several that a motion in the cause is proper: 
Davis vy. Sanderlin, 119-84. 


499. Pleadings and proceedings same as in action. The party issuing the 
summons may demur or reply to the answer, and the party summoned may demur 
to the reply. The answer and reply must be verified in like cases and manner 
and be subject to the same rules that apply in an action, and the issues may be 
tried and judgment given in the same manner as in an action and enforced by 
execution if necessary. 

Rey., ss. 458, 459; Code, ss. 225, 226; C. C. P., ss. 323, 324. 


Art. 11. Lis Penpens 


500. Filing of notice of suit. In an action affecting the title to real property, 
the plaintiff, at or any time after the time of filing the complaint or when or any 
time after a warrant of attachment is issued, or a defendant when he sets up an 
affirmative cause of action in his answer and demands substantive relief, at or 
any time after the time of filing his answer, if it is intended to affect real estate, 
may file with the clerk of each county in which the property is situated a notice 
of the pendency of the action, containing the names of the parties, the object 
of the action, and the description of the property in that county affected thereby. 

Rey., s. 460; Code, s. 229; C. C. P., s. 90; 1917, c. 106. 

Need not be filed in county where action is brought: Jones v. Williams, 155-179; Harris v. 


Davenport, 132-701; Arrington y. Arrington, 114-151; Bird y. Gilliam, 125-79; Rollins v. 
Henry, 78-352; Spencer v. Credle, 102-68; Collingwood vy. Brown, 106-362; Morgan vy. Bostic, 
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132-751. Where case transferred, with all original papers, to another county, lis pendens in 
first county fails: Arrington v. Arrington, 114-151. One refused leave to be made party can 
protect his interest by filing lis pendens and instituting proceedings: Toms v. Warson, 63-417. 
Description of property necessary for lis pendens: Badger v. Daniel, 77-251; Todd v. Outlaw, 
79-235; Arrington v. Arrington, 114-151; Morgan v. Bostic, 132-750; Spencer v. Credle, 102-68. 
Effect on property transferred pending suit: Dancy v. Duncan, 96-111. Applies to actions 
concerning alimony, when: Daniel v. Hodges, 87-95. Where motion to issue execution pend- 
ing: Isler v. Brown, 66-556; Badger v. Daniel, 77-251. This section applied to action for 
specific performance of contract to sell timber: Timber Co. v. Wilson, 151-154; to foreclosure 
of mortgage on land: Jones v. Williams, 155-179; to creditors’ bill: Lee v. Giles, 161-541. 


501. Cross-index of lis pendens. Any party to an action desiring to claim the 
benefit of a notice of lis pendens, whether given formally under this article or in 
the pleadings filed in the case, shall cause such notice to be cross-indexed by the 
clerk of the superior court in a docket to be kept by him, to be called Record of 
Lis Pendens, which index shall contain the names of the parties to the action, 
where such notice (whether formal or in the pleadings) is filed, the object of the 
action, the date of indexing, and sufficient description of the land to be affected 
to enable any person to locate said lands. The clerk shall be entitled to a fee of 
twenty-five cents for indexing said notice, to be paid as are other costs in the 
pending. action. 

Rey., s. 464; 1903, c. 472; 1919, c. 31. 


502. Effect on subsequent purchasers. From the cross-indexing of the notice of 
lis pendens only is the pendency of the action constructive notice to a purchaser 
or incumbrancer of the property affected thereby ; and every person whose con- 
veyance or incumbrance is subsequently executed or subsequently registered is a 
subsequent purchaser or incumbrancer, and is bound py all proceedings taken 
after the cross-indexing of the notice to the same extent as if he were made a 
party to the action. For the purposes of this section an action is pending from 
the time of cross-indexing the notice. 

Rey.,.s. 462; Code, s. 229; C. C. P., s. 90; 1919, c. 31. 

(The following cases are based upon the statute before the amendment as to cross-indexing.) 
As to the county wherein suit is brought, if a complaint, with description of property and 
purpose of action stated, be filed upon issuing of summons, it is a filing of notice: Lamm vy. 
Lamm, 163-71; Culbreth v. Hall, 159-588; Simmons v. Fleming, 157-389; Morgan v. Bostic, 
132-751; Harris vy. Davenport, 132-701; Arrington v. Arrington, 114-151; Bird v. Gilliam, 
125-79; Collingwood v. Brown, 106-362; Spencer vy. Credle, 102-68; Dancy v. Duncan, 96-116; 
Rollins v. Henry, 78-352; Todd v. Outlaw, 79-240; Badger v. Daniel, 77-251. Not affected 
with constructive notice outside of county where suit brought: Spencer v. Credle, 102-68. 

The effect of such notice is confined to the property directly in litigation: Badger v. Daniel, 
77-251. A purchaser for value after filing of lis pendens but before filing of complaint is not 
charged with notice: Morgan v. Bostic, 132-743. Complaint to remove cloud from title 
operates as lis pendens: Puryear v. Sanford, 124-282. Purchaser of land under trust sale, 
after suit brought, with notice, acquires no title: Overton vy. Hinton, 123-6. One who registers 
his deed pendente lite is bound by the judgment: Williams y. Kerr, 113-306. 


503. Notice void unless action prosecuted. The notice of lis pendens is of no 
avail unless it is followed by the first publication of notice of the summons or 
by an order therefor, or by the personal service on the defendant within sixty 
days after the cross-indexing. 

Rey. .s: 461.:.Code, 's,,229 ; C...C.-P., is..90;. 1919, e381. 

Powell v. Dail, 172-261; Taylor v. Smith, 121-81. 
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504. Cancellation of notice. The court in which the said action was com-- 
menced may, at any time after it is settled, discontinued or abated, on applica- 
tion of any person aggrieved, on good cause shown, and on such notice as is 
directed or approved by the court, order the notice authorized by this article to 
be canceled of record, by the clerk of any county in whose office the same has 
been filed or recorded; and this cancellation must be made by an endorsement to 
that effect on the margin of the record, which shall refer to the order. 

Rev:,, Ss. 463; Code; s. 229; C..C. P., s. 90. 


SUBCHAPTER VI. PLEADINGS 


Art. 12. ComMPpnLaiIntT 


505. First pleading and its filing. The first pleading on the part of the plain- 
tiff is the complaint. It must be filed in the clerk’s office on or before the return 
day of the summons, otherwise the suit may, on motion, be dismissed at the cost 
of the plaintiff; but the clerk, for good cause shown, may extend the time to a 
day certain. 

Rey., ss. 465, 466; Code, ss. 206, 282, 288; C. C. P., s: 92; 1868-9, c. 76, s. 3; 1870-1, 
Cro Nisr 31919) c, 804.8. 2: 

NECESSITY FOR COMPLAINT. Nature of the action is shown by the complaint: 
Barneyeastle v. Walker, 92-198. As to variance between summons and complaint: Burrell v. 
Hughes, 116-430; Warrenton vy. Arrington, 101-112. When judgment will cure absence of 
complaint: Peebles v. Braswell, 107-68; Robeson vy. Hodges, 105-49; MeNeill v. Hodges, 105- 
52; Stancill v. Gay, 92-455; Peoples v. Norwood, 94-167; Little v. McCarter, 89-233; Vick 
v. Pope, 81-22; Leach v. R. R., 65-486. 

FILING COMPLAINT. What is a filing: White v. Carroll, 146-230. Time for filing ex- 
tended: Mitchell v. Hoggard, 105-173; Howard v. R. R., 122-946; Brendle v. Heron, 68-495; 
Gilchrist v. Kitchin, 86-20; exercise of power not reviewable: Gwinn v. Parker, 119-19; Brown 
v. Hale, 93-188. Pleading filed after adjournment of court: Foley v. Bank, 92-476. The 
failure to file complaint is ground to dismiss the action, if objection is taken in apt time, but 
its absence will be cured by acquiescence in the judgment: McLeod v. Graham, 132-474; 
McLean v. Breece, 113-390; Peebles v. Braswell, 107-68; McNeill v. Hodges, 105-52; Robeson 
v. Hodges, 105-49; Little v. McCarter, 89-233; Peoples v. Norwood, 94-167; Stancill v. Gay, 
92-455; Leach v. R. R., 65-485; Vick v. Pope, 81-22. The cases above were before the act 
of 1919, 


506. Contents. The complaint must contain— 

1. The title of the cause, specifying the name of the court in which the action 
is brought, the name of the county in which the trial is required to be had, and 
the names of the parties to the action, plaintiff and defendant. 


A general designation of parties as ‘‘the heirs of M. C.’’ will not do: Kerlee v. Corpening, 
97-330—nor will ‘‘H. M. & Co.,’’ without naming the partners, Heath v. Morgan, 117-504; 
but there may be an amendment, Rosenbacher v. Martin, 170-236. A paper which does not 
designate the name of the court, the county or the parties, is not a complaint: Building Co. 
v. Hardware Co., 173-55. 


2. A plain and concise statement of the facts constituting a cause of action, 
without unnecessary repetition; and each material allegation must be distinctly 
numbered. 


The principles of good pleading are retained, and the complaint must contain every material 
allegation: Hartsfield vy. Bryan, 177-166; and it must set out facts in ‘‘plain and concise 
statement’’: Blackmore v. Winders, 144-216; Lassiter v. Roper, 114-17; Stokes v. Taylor, 
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104-394; Knowles v. R. R., 102-65; Junge v. MacKnight, 135-110; Pierce v. R. R., 124-98; 
McElwee v. Blackwell, 94-261; Hussey v. R. R., 98-39; Womble v. Leach, 83-84; Kiff v. 
Weaver, 94-278; Jones v. Mial, 82-252; Gorman y. Bellamy, 82-496; Moore v. Hobbs, 77-66; 
Rountree v. Brinson, 98-107. Facts, not evidence, must be stated: Crump v. Mims, 64-767; 
nor conclusions of law: Webb v. Hicks, 116-598. Complaint for fraud should allege the facts 
constituting the fraud: Lanier v. Lumber Co., 177-201; Bank v. Walser, 162-53. No cause 
can be set out that did not exist when summons issued: Crawford v. Barnes, 118-912; Bynum 
v. Comrs., 101-412; Clendenin y. Turner, 96-416; Metcalf v. Guthrie, 94-447. Itemized 
account need not be set out: McPhail v. Johnson, 115-298. Pleading quantum meruit: Holden 
v. Warren, 118-326; Moffitt v. Glass, 117-142; Roberts v. Woodworking Co., 111-432; Fulps 
v. Mock, 108-601; Stokes v. Taylor, 104-394. Failure to aver a demand made upon defendant 
not fatal when defense shows it would have been futile: Moore v. Hurtt, 124-27; Worth v. 
Wharton, 122-376; Hinson v. Smith, 118-503; McQueen vy. Smith, 118-450; Heath v. Morgan, 
117-504; Woolen Co. v. McKinnon, 114-661; Buffkins v. Eason, 112-162; Rich v. Hobson, 
112-79; Taylor v. Hodges, 105-344; Shuford vy. Cook, 164-46. 

The rules of pleading are not so stringent as to require a special averment in a complaint 
of every immediate cause in an action for damages: Hammond v. Schiff, 100-161. The plain- 
tiff must allege his cause of action in the complaint, and he cannot recover on a cause of action 
set out in the pleadings of his adversary: Willis v. Branch, 94-142. Pleading a proviso in a 
statute: Wadsworth v. Stewart, 97-116. Allegations as to special damage: Conrad y. Shuford, 
174-719. Complaint is sufficient which apprises defendant of the grievance against him and the 
redress demanded: Gillikin v. Canal Co., 147-39. 


COMPLAINTS IN SPECIFIC CASES. In action for seduction: Snider v. Newell, 132-614; 
Hood vy. Sudderth, 111-216—for recovery of personal property: Singer Mfg. Co. v. Barrett, 
95-36—for injury to building by adjacent owner flooding wall with water: Davis v. Smith, 
141-108—for breach of promise to marry: Hood v. Sudderth, 111-215—for penalty against 
sheriff for false return: Harrell v. Warren, 100-259; Finley v. Hayes, 81-368; Peebles v. 
Newsome, 74-473—for fraud: Merrimon vy. Paving Co., 142-539; Bean v. R. R., 107-731; 
Worth v. Stewart, 122-263; Riley v. Hall, 119-406; Beaman y. Ward, 132-68—for cancellation 
of a deed secured by circumvention: Harshaw v. Dobson, 64-384—to require the application 
of certain special tax funds to purpose for which tax levied: McCless v. Meekins, 117-34— 
for damages for trespass on real property: Whitaker v. Forbes, 68-228—to enjoin munici- 
pality from making unauthorized use of the public funds: Merrimon v. Paving Co., 142-539— 
to recover on a guaranty: Hughes vy. Warehouse Co., 139-158—to recover on bonds of indem- 
nity: Wood v. Kincaid, 144-393; Seaboard Air Line y. Main, 132-445—for libel: Osborn v. 
Leach, 135-628; Williams v. Smith, 134-249—for recovery of life insurance premiums where 
agent induced payment through fraud and deceit: Gwaltney v. Assurance Co., 130-629—for 
recovery on constable’s bond for false imprisonment: Warren v. Boyd, 120-56—for breach 
of covenant of seizin: Eames v. Armstrong, 142-506—for breach of warranty of title to land: 
Zimmerman vy. Lynch, 130-61; Ravenal v. Ingram, 131-549; Mizzell v. Ruffin, 118-69; Wilson v. 
Vreeland, 176-504; Goodman v. Heilig, 157-6—for recovery of damages for right of way of 
railroad: Hill v. Mining Co., 113-259—for damages on contract for the sale of goods of specific 
quality: Cox v. Long, 69-7—for goods sold and delivered: Smith v. Summerfield, 108-284— 
for recovery by husband, who is tenant by curtesy initiate, of possession of his wife’s land: 
Wilson vy. Arentz, 70-670—to recover cotton claimed as rent: Haywood v.*Rogers, 73-320— 
for accounting and settlement of guardian: Adams v. Quinn, 74-359—to have executor’s 
administrator declared trustee for legatee of executor’s testator: McFarland vy. McKay, 
74-258—action to recover payment of claim against county: Leach v. Comrs., 84-830; Jones 
v. Comrs., 73-182; Love v. Comrs., 64-706—for possession of personal property by officer, the 
officer having levied thereon: Penland v. Leatherwood, 101-509—for slander: Wozelka v. 
Hettrick, 93-10; Burns v. Williams, 88-159—for ponding water on land: Parker v. R. R., 
119-677—to restrain waste: Farabow. v. Green, 108-339; Jones v. Britton, 102-166; Gordon v. 
Lowther, 75-193—for wrongly evicting tenant: Burwell v. Brodie, 134-540—to enforce the 
double liability of bank stockholders: Smathers v. Bank, 135-410—to enforce a right of way 
through neighbor’s land: Boyden v. Achenbach, 79-539—to impeach a deed from husband to 
trustee for wife because based upon contemplated separation: Barnes vy. Barnes, 104-613— 
for accounting by administrator within two years: Allen vy. Royster, 107-278—for trespass in 
cutting timber trees: Davis v. Wall, 142-450—against an administrator for negligence in dis- 
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charge of duty: Wood v. Morgan, 118-749—to recover on a promissory note: Deloatch v. 
Vinson, 108-147—to recover debt on contract: Burbage vy. Windley, 108-357; Lassiter v. Roper, 
114-17; Moore vy. Hobbs, 79-535—for penalty for register of deeds issuing marriage license 
unlawfully: Maggett v. Roberts, 112-71; also 108-174—-for conspiracy to defraud adminis- 
trator and others: Murray v. Southerland, 125-177—to recover land: Westfelt v. Adams, 
131-379; Stancill v. James, 126-190; Asbury v. Fair, 111-258; Brown vy. King, 107-313; Bryan 
v. Spivey, 106-99; Speight v. Jenkins, 99-143; Richards v. Smith, 98-509; Thames v. Jones, 
97-121; Tyson v. Shepherd, 90-314; Johnston v. Pate, 83-110; Falls v. Gamble, 66-455; Garrett 
vy. Trotter, 65-430—to review and revise a judgment: Farrar v. Staton, 101-78—to set aside 
judgment for fraud: Moore v. Gulley, 144-81; Kinsland v. Adams, 172-765. 

Action to cancel assignment of a public franchise and enjoin use of same: Atkinson v. Ry. 
Co., 113-581—for conversion: Parker vy. Harden, 121-57; Womble v. Leach, 83-84—for usury: 
Churchill v. Turnage, 122-426; Morgan vy. Bank, 93-352—for recovery of an office: Kilburn 
v. Patterson, 98-593; Hancock v. Hubbs, 98-590; Hahn v. Stinson, 98-591—to recover taxes 
collected by tax collector or sheriff: Comrs. v. Candler, 123-682; Bd. of Ed. v. Walls, 117-382; 
Coffield v. McNeill, 74-535; Comrs. of Pender v. McPherson, 79-524—against a bank officer 
personally for deceiving depositor as to solvency of bank: Solomon v. Bates, 118-311; Town- 
send yv. Williams, 117-330; Tate, Treas., v. Bates, 118-289—to recover payment for subscribed 
stock from delinquent stockholder: Worth v. Wharton, 122-376—to set aside a deed for fraud 
or undue influence: Riley v. Hall, 119-406; Bank v. Harris, 84-206; Eddleman v. Lentz, 158- 
65—against distributees on their refunding bonds given administrator: Lowery y. Perry, 85- 
131—to enforce laborer’s lien: Moore v. R. R., 112-236; Wray v. Harris, 77-77; Cook v. Cobb, 
101-68—against sheriff for refusing to set aside personal property exemption: Scott v. Kenan, 
94-296—for recovery on life insurance policy: Britt v. Ins. Co., 105-175; Cheek v. Lodge, 
129-179—for recovery on fire insurance policy: Hayes v. Ins. Co., 132-702; Wright v. Ins. Co., 
138-488. 

Action for negligence (but for specific actions see further under this paragraph of annota- 
tions): Thomason v. R. R., 142-318; Black v. R. R. Co., 115-667; Harris v. Quarry Co., 131- 
553; Hagins vy. R. R., 106-537—for negligence by express company in failing to deliver 
whiskey intended for sickness: Thompson v. Exp. Co., 144-389—for wrongful death: Lassiter 
v. R. R., 1386-89; Conley v. R. R., 109-692, see section 160—for injury to house, furniture, etc., 
and for nuisance caused by vibrations of engine, and from sparks, cinders, etc.: Thomason v. 
R. R., 142-318—for providing machinery not reasonably safe to servant: Bradley v. Coal Co., 
169-255; Klunk v. Granite Co., 170-70; Moore v. R. R., 141-111—for providing for servant 
unsafe place to work: Bradley v. R. R., 144-555—for moving train while employee unloading 
car: Smith v. R. R., 129-374—for burning property by sparks from railroad engines: Black 
vy. R. R., 115-667—for injury by negligence of engineer: Hagins yv. R. R., 106-537; Ramsay 
v. R. R., 91-418; Stanly v. R. R., 89-331—for physical injury or disease resulting from fright 
and shocks caused by negligence: Watkins v. Mfg. Co., 131-536—to set aside tax deed as 
cloud upon title: Beck v. Meroney, 135-532—for recovery of penalty for refusal to receive 
freight: Currie y. R. R., 135-535—to enjoin treasurer from paying interest on county bonds: 
Comrs. v. Williams, 135-660—for breach of married woman’s contract: Bank v. Howell, 118- 
274; Witz v. Gray, 116-48; Ulman v. Mace, 115-24; Jones v. Craigmiles, 114-613; Long vy. 
Rankin, 108-333; Farthing v. Shields, 106-289; Flaum yv. Wallace, 103-296; Dougherty v. 
Sprinkle, 88-300—against railroad company for failing to protect passenger: Manning vy. 
R. B., 122-824; Chancey v. R. R., 174-351. 

Action to recover from life insurance company money paid for policy when no policy re- 
ceived: Barnes v. Piedmont Ins. Co., 74-22—for divorce: Ladd v. Ladd, 121-118; O’Connor 
v. O’Connor, 109-139; Jackson v. Jackson, 105-433; White v. White, 84-340—by administra- 
tor, to recover back legacy wrongfully paid: Bumpass v. Chambers, 77-357—for negligence 
in delivery of telegram: Sherrill v. Tel. Co., 109-527; Mayo v. Tel. Co., 112-343; Johnson v. 
Tel. Co., 175-588—to restrain sale of land under mortgage: Hemmings v. Doss, 125-400— 
malicious prosecution and abuse of process: Jerome v. Shaw, 172-862; Estates v. Bank, 171- 
579; R. R. v. Hardware Co., 143-54; s. ¢., 138-175; Lockhart v. Bear, 117-299; Davis v. Terry, 
114-27; Ely v. Davis, 111-24; Sneeden v. Harris, 109-349; Barfield v. Turner, 101-357; 
Johnson y. Finch, 93-205—negligence in use of automobile, Williams vy. Blue, 173-452— 
negligence of physician, Bailey v. Long, 172-661—encroachment by overhanging wall, Shrago 
v. Gulley, 174-135—action for destroying part of a will, Dulin v. Bailey, 172-608—to convert 


on 


507 CIVIL PROCEDURE—Arr. 12 Ch. 12 


an absolute deed into a mortgage, Williamson vy. Rabon, 177-302; Newton y. Clark, 174-393, 
overruling Fuller v. Jenkins, 130-554—action by purchaser to ascertain amount due on a mort- 
gage, Elliott v. Brady, 172-828—for wrongful expulsion from a society, Dunn y. Aid Society, 
151-133—negligence of two railroads at crossing, Martin v. R. R., 148-259—against railroad 
for malpractice of surgeon, Barden v. R. R., 152-318—for negligence in grading street, 
Jones v. Henderson, 147-120—by one indorser against subsequent indorser, Lynch y. Loftin, 
153-270—to enjoin town from purchasing waterworks, Jones v. North Wilkesboro, 150-646— 
action against defendant for failure to comply with contract of a third person which he had 
assumed, Younce vy. Lumber Co., 148-35. 


3. A demand for the relief to which the plaintiff supposes himself entitled. 
If the recovery of money is demanded, the amount must be stated. 


A formal prayer for relief is not now necessary; party can obtain any relief to which the 
facts alleged entitle him, or that is not inconsistent with his pleadings: McCullock v. R. R., 
146-316; Warren v. Dail, 170-406; Mfg. Co. v. Mfg. Co., 161-4830; Herring v. Lumber Co., 
159-382; s. ¢., 163-481; Councill v. Bailey, 154-54; Carson v. Bunting, 154-530; Bradburn 
v. Roberts, 148-214; Davis v. Wall, 142-450; Staton v. Webb, 137-35; Voorhees v. Porter, 
134-591; Hendon v. R. R., 127-110; Gattis v. Kilgo, 125-135; Gillam v. Ins. Co., 121-369; 
Simmons v. Allison, 118-763; Sams v. Price, 119-574; Parker v. R. R., 119-677; Scarlett v. 
Norwood, 115-284; Fowler v. Osborne, 111-409; Gudger v. Penland, 108-593; MeHachin vy. 
Stewart, 106-336; McNeill v. Hodges, 105-52; Harris v. Sneeden, 104-369; Barnes vy. Barnes, 
104-613; Davis v. Ely, 100-283; Moore v. Cameron, 93-51; Lumber Co. v. Wallace, 93-22; 
Patrick v. R. R., 93-422; Jones v. Mial, 79-168; Dunn vy. Barnes, 73-273; Knight v. Hough- 
talling, 85-17. Facts alleged, not the prayer for relief, govern the relief granted: Shrago v. 
Gulley, 174-135; Baber v. Hanie, 163-588; Reid v. King, 158-85; Adams v. Hayes, 120-383; 
Reade v. Street, 122-301; Johnson y. Loftin, 111-319; Moore v. Nowell, 94-265. The sum 
demanded in good faith governs the jurisdiction: Martin v. Goode, 111-288; Thompson y. 
Exp. Co., 144-389; Bowers v. R. R., 107-721; Moore v. Nowell, 94-265; Brantley v. Finch, 
97-91; Wiseman v. Witherow, 90-140. 


4. In actions for the recovery of a debt contracted for the purchase of land, a 
statement that the consideration of the debt was the purchase money of certain 
land, describing the land in an intelligible manner, such as the location, bounda- 
ries, and acreage. 

Not necessary to allege in complaint on note for purchase money of land that the title to 
the land is good or that plaintiff has tendered a deed: Toms vy. Fite, 93-274. This section 
does not apply to cases where deed has not been executed to the vendee: Lewis v. McDowell, 
88-261. A note under seal, reciting that it was given for the balance of the purchase price of 
certain land, executed and registered, does not attach to the legal title a trust for its payment 
or constitute a lien thereon: Carpenter vy. Duke, 144-291. See sections 520 and 675 (5). 

Rey., ss. 467-8 ; Code, ss. 233-4; C. C. P., s. 98; 1879, c. 217. 


507. What causes of action may be joined. The plaintiff may unite in the 
same complaint several causes of action, of legal or equitable nature, or both, 
where they all arise out of— 


The same principle which forbids the improper joinder of causes in civil actions applies to 
special proceedings: Garrison v. Cox, 99-478. Where different causes of action exist between 
plaintiffs and defendants, all of same character, to prevent multifarious actions, court will 
permit joinder for convenience: Hancock v. Wooten, 107-9; Heggie v. Hill, 95-303; also see 
Williams v. R. R., 144-502, and cases cited. An action in tort against several defendants is 
joint or several according to the complaint, and the plaintiff’s election determines the char- 
acter of the tort, whether joint or several: Hough v. R. R., 144-692; Lyon v. R. R., 165-143. 
Where plaintiff seeks relief against a number of defendants all in some way interested in sub- 
ject of action, see Oyster v. Mining Co., 140-135; Blackburn v. Ins. Co., 116-824; Pretzfelder 
v. Ins. Co., 116-491; Springer v. Sheets, 115-370; LeDue v. Brandt, 110-289; Young v. Young, 
81-92; Fisher v. Trust Co., 138-224; Winders v. Sutherland, 174-235; Ayers vy. Bailey, 162- 
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209. Objection to misjoinder must be taken by demurrer or answer, and if taken by neither, 
cannot be taken by motion upon trial: Kiger vy. Harmon, 113-408; Finley v. Hayes, 81-368; 
MeMillan v. Edwards, 75-83; Burns v. Ashworth, 72-496—and never in the supreme court: 
Wright v. Kinney, 123-618. 


1. The same transaction, or transaction connected with the same subject of 
action. 

‘“Same transaction’’ discussed: Hawk v. Pine Lumber Co., 145-48; Fisher v. Trust Co., 
138-224; Cook v. Smith, 119-850; Benton v. Collins, 118-196; Cheatham v. Bobbitt, 118-346; 
Young v. Young, 81-92.. ‘‘Transactions connected with the same subject of action’’: Sloan 
v. R. R., 126-490; Benton y. Collins, 118-196; Cook y. Smith, 119-350; Hamlin v. Tucker, 
72-502; Solomon v. Bates, 118-316; McGowan v. Ins. Co., 141-368; Ingram v. Corbit, 177-318; 
Lee vy. Thornton, 171-209; Quarry Co. v. Construction Co., 151-345. Causes of action strictly 
legal and strictly equitable can be united in one action: Lumber Co. v. Wallace, 93-22; 
Gregory v. Hobbs, 93-1. 


PROPER JOINDER. Cause of action for contract with cause for tort: Reynolds v. R. R., 
136-345; Daniels v. Fowler, 120-14; Hodges v. R. R., 105-170; Cook v. Smith, 119-350; Benton 
v. Collins, 118-196; Railroad Co. v. Hardware Co., 135-75; Hawk v. Lumber Co., 145-48; 
Robertson v. Halton, 156-215; Long v. Fields, 104-221; Ashe vy. Gray, 88-190—for debt and to 
subject property to payment: Outland v. Outland, 113-74—for debt with cause for setting 
aside fraudulent conveyances: Bank v. Harris, 84-206; Benton y. Collins, 118-196; Chemical 
Co. v. Floyd, 158-455—for reéxecution of lost deed with cause for possession of land: McMil- 
lan v. Edwards, 75-81—against bank directors for loss of deposit by neglect with cause for 
fraud and deceit: Solomon y. Bates, 118-311; Tate, Treas., v. Bates, 118-287—against partner 
on partnership liability with personal liability, in certain cases: Logan y. Wallis, 76-416— 
for harboring and maintaining wife with causes for conversion of personalty and for in- 
ducing wife to make deed to land: Hamlin v. Tucker, 72-502—for recovery of premiums paid 
on different insurance policies under false representations: McGowan v. Ins. Co., 141-367. 


MISJOINDER. Cause of action on clerk’s bond with cause on administrator’s bond: Street 
guarantor of judgment on the note: Wooten v. Maultsby, 69-462—to remove trustees, to set 
up lost deed and have trust in property declared: Nash v. Sutton, 109-550—to foreclose mort- 
gage on one tract with cause to recover possession of another: Edgerton y. Powell, 72-64— 
to partition one tract held in common and another not held in common by the same tenants: 
Simpson v. Wallace, 83-477. 


2. Contract, express or implied. 

PROPER JOINDER. Cause of action on official bond for one term of office with cause 
on bond for succeeding term: Syme v. Bunting, 86-175—on one judgment with causes on 
another against same party: Moore v. Nowell, 94-265—for recovery of one penalty with cause 
for recovery of another against same party: Burrell vy. Hughes, 116-430; Maggett v. Roberts, 
108-174—for specific performance of contract with damages for breach of same: Winders vy. 
Hill, 141-694—-debt on note and open account: Sutton v. McMillan, 72-102. 

MISJOINDER. Cause of action on clerk’s bond with cause on administrator’s bond: Street 
v. Tuck, 84-605. 


3. Injuries with or without force to person or property. 


PROPER JOINDER. Cause of action for illegal levy and sale by sheriff with cause against 
party who directed sheriff to levy and gave indemnifying bond: Cook v. Smith, 119-350; 
negligence of employer and employee: Howell v. Fuller, 151-315. 


MISJOINDER. A cause of action for wrongful attachment and a cause against surety to 
attachment bond: Railroad v. Hardware Co., 135-73; Martin v. Rexford, 170-540—action by 
father and son for injury to son: Thigpen v. Cotton Mills, 151-97. 


4, Injuries to character. 
Gattis v. Kilgo, 125-135. 
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5. Claims to recover real property, with or without damages for the with- 
holding thereof, and the rents and profits of the same. 


PROPER JOINDER. Cause of action by vendor against vendee personally, with cause 
against him in rem, and also with cause to recover possession of property: Bank v. Pearson, 
119-494; Allen v. Taylor, 96-37—-for recovery of possession of land with cause to set up a 
mistake in a deed: Ely v. Harly, 94-1—for possession of real property as against several 
different trespassers: Bryan v. Spivey, 106-95—for possession with cause for reéxecution of 
unregistered lost deed: Jennings v. Reeves, 101-447—to recover two contiguous tracts of land, 
where they form part of larger body: Weeks v. McPhail, 128-134; Bryan v. Spivey, 106-95— 
an action to set aside a deed and for possession of the land: Lee v. Thornton, 176-208. 


MISJOINDER. Cause of action for foreclosure of mortgage on realty with cause for pos- 
session of a different tract: Edgerton v. Powell, 72-64. Cases where subsection merely cited: 
Sherrill v. Connor, 107-637; Jones v. Coffey, 109-519. 


6. Claims to recover personal property, with or without damages for the 
withholding thereof; or, 

7. Claims against a trustee, by virtue of a contract, or by operation of law. 

But the causes of action so united must all belong to one of these classes, and, 
except in actions for the foreclosure of mortgages, must affect all the parties to 
the action, and not require different places of trial, and must be separately stated. 

Cause must belong to one class and must affect all the parties, except as to foreclosure of 
mortgages: Railroad Co. v. Hardware Co., 135-75; Morton v. Tel. Co., 130-303; Gattis v. 
Kilgo, 125-133; Cromartie v. Parker, 121-204; Hodges v. R. R., 105-170; Doughty v. R. R., 
78-22; Street v. Tuck, 84-605; Logan v. Wallis, 76-416; Land Co. v. Beatty, 69-329; Heggie 
v. Hill, 95-303—causes of action requiring different places of trial: Cedar Works v. Lumber 
Co., 161-603. 


In actions to foreclose mortgages, the court may adjudge and direct the pay- 
ment by the mortgagor of any residue of the mortgage debt that remains unsatis- 
fied after a sale of the mortgaged premises, in cases in which the mortgagor is 
personally liable for the debt secured; and if the mortgage debt is secured by 
the covenant or obligation of any person other than the mortgagor, the plaintiff 
may make that person a party to the action, and the court may adjudge payment 
of the residue of the debt remaining unsatisfied after a sale of the mortgaged 
premises, against the other person, and may enforce such judgment as in other 
cases. 

Rey., s. 469; Code, s. 267; C. C. P., s. 126. 


Art. 18. Drrenpant’s PLEADINGS 


508. Demurrer and answer. The only pleading on the part of the defendant 
is either a demurrer or an answer. He may demur to one or more of several 
causes of action stated in the complaint, and answer to the residue. 

Rev., ss. 470, 471; Code, ss. 238, 246; C. C. P., ss. 94, 103. 

DEFENDANT MUST DEMUR OR ANSWER: McClenahan y. Cotten, 83-332. Demurrer 
precedes the answer: Finch y. Baskerville, 85-205. Answering waives the demurrer: Wilson 
v. Pearson, 102-290; Hyman y. Devereux, 63-624; Moseley v. Johnson, 144-258; Ransom vy. 
McClees, 64-17. Where defendants jointly liable, one cannot answer and the other demur: 
Von Glahn v. DeRossett, 76-292. Motion for nonsuit cannot be made a substitute for a de- 
murrer: Andrews v. Pritchett, 66-387. One defendant cannot file a cross-complaint against 
a codefendant: Dillon v. Raleigh, 124-184; nor can a defendant demur to a codefendant’s 
answer: Gregg v. Wilmington, 155-18. 
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DEMURRER AND ANSWER TO SEPARATE CAUSES. Defendant cannot answer and 
demur to the same cause of action: Speight v. Jenkins, 99-143; Finch v. Baskerville, 85-205; 
Ransom v. McClees, 64-17; Von Glahn v. DeRossett, 76-292. He may demur to one cause and 
answer to another: Cowand vy. Meyers, 99-198; Sumner vy. Young, 65-579. Where defendants 
are jointly liable a part cannot demur while the remainder answers: Von Glahn y. DeRossett, 
76-292—but otherwise when not jointly liable: Conant vy. Barnard, 103-320. 


509. When defendant appears and pleads; time for. The defendant must 
appear and demur or answer within twenty days after the return day of the 
summons, or if the time is extended for filing the complaint, then the defendant 
shall have twenty days after the date fixed by such extension; but the clerk, for 
good cause shown, may extend the time for filing the answer or demurrer ; other- 
wise the plaintiff may have judgment by default. 

Rey., s. 473; Code, 207; 1870-1, c. 42, s. 4; 1919, c. 304, s. 3. 

For order enlarging time to plead, see this chapter, s. 536. 

Cases decided before the act of 1919. Extension of time to file pleadings a matter of dis- 
cretion: Gilchrist v. Kitchin, 86-20; Gwinn v. Parker, 119-19; Reese v. Jones, 84-597; Boddie 
v. Woodard, 83-2. A pleading placed in the files after the judge has left court is not filed in 
contemplation of law: Foley v. Blank, 92-476; but an answer forwarded by mail and received 
by clerk before adjournment is sufficient: Gallins v. Ins. Co., 174-553. Cases merely citing 
section: Mecke y. Mineral Co., 122-796; Barnes v. Crawford, 115-80; Fertilizer Co. v. Black, 
114-593. Judgment by default at return term when defendant fails to answer or demur: 
Brown v. Rhinehart, 112-772; also see section 595. 


510. Sham and irrelevant defenses. Sham and irrelevant answers and de- 
fenses may be stricken out on motion, upon such terms as the court may in its 
discretion impose. 


Reyv., s. 472; Code, s. 247; C. C. P., s. 104. 

For judgment on frivolous pleading, see this chapter, s. 599. 

SHAM AND IRRELEVANT DEMURRER. Definition: Morgan v. Harris, 141-358; Porter 
v. Grimsley, 98-550; Johnston v. Pate, 83-110; Bank v. Duffy, 156-83. Illustrations of sham 
and irrelevant demurrers: Hurst v. Addington, 84-143; Dunn vy. Barnes, 73-273. When de- 
murrer is held frivolous, judgment for plaintiff can be entered: Cowan v. Baird, 77-201; 
also see section 599. Refusal to hold demurrer frivolous is not appealable: Morgan v. Harris, 
141-358; Abbott v. Hancock, 123-89. 


SHAM AND IRRELEVANT ANSWERS. Sham and irrelevant answer defined: Vass v. 
Brewer, 122-226; Weil v. Uzzell, 92-517; Atkinson v. McIntyre, 90-147; Howell v. Ferguson, 
87-113; Hurst v. Addington, 84-143; Johnston v. Pate, 83-110. Cases where answers were 
contended to be sham or irrelevant, but held good: Buie y. Brown, 104-335; Bank v. Atkinson, 
113-478; Campbell v. Patton, 113-481; Bank v. Charlotte, 75-45; Swepson v. Harvey, 66-436. 
Illustration of sham and irrelevant answers: Deloatch v. Vinson, 108-147; Rumbough vy. Imp. 
Co., 106-461; Atkinson v. McIntyre, 90-147; Brogden v. Henry, 83-274; Dail v. Harper, 83-4; 
Comrs. v. Piercy, 72-181; Schehan v. Malone, 71-440; Holmes v. Godwin, 69-470; Flack v. 
Dawson, 69-42. Answers should not be stricken out as frivolous unless palpably so: Womble 
v. Fraps, 77-98; Hull v. Carter, 83-249; Erwin v. Lowery, 64-321; Boone v. Hardie, 83-470; 
Whitaker v. Jenkins, 138-476—and judge’s refusal to strike out answer as frivolous is not 
“appealable: Walters v. Starnes, 118-842. 


Art. 14. DEemurrer 


511. Grounds for. The defendant may demur to the complaint when it 
appears upon the face thereof, either that: 


Demurrer explained: Wood v. Kincaid, 144-393. Can be taken only for the causes herein 
stated: Dunn v. Barnes, 73-273. Defect must appear upon the face of the complaint: Bes- 
seliew v. Brown, 177-65; Dalrymple v. Cole, 156-353; Davison v. Gregory, 132-389; Von Glahn 
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vy. DeRossett, 76-292; Bank y. Britton, 66-365. A ‘‘speaking demurrer’’ is not allowed. 
See cases above cited. For defects not appearing in complaint, see section 517. A demurrer 
admits every material fact sufficiently alleged in the complaint: Hartsfield v. Bryan, 177- 
166; Board of Health v. Comrs., 173-250; Hendrix v. R. R., 162-9; Brewer v. Wynne, 154-467; 
Smith vy. Hartsell, 150-71; Wood v. Kincaid, 144-393; Merrimon y. Paving Co., 142-539; 
Loughran y. Giles, 110-426—but not conclusions of law, nor facts contrary to law: Board of 
Health v. Comrs., 173-250; Pritchard v. Comrs., 126-908. For waiver of demurrer, see sec- 
tion 508. 

Defects merely formal are not demurrable: Fulps v. Mock, 108-605; Stokes v. Taylor, 
104-394; Moore v. Edmiston, 70-510; Heath v. Morgan, 117-504; Rosenbacher v. Martin, 
170-236—that the complaint is argumentative or redundant: Pender vy. Mallett, 123-57; 
Daniels v. Fowler, 120-14; Smith v. Summerfield, 108-284; McGill v. Buie, 106-242; Thames 
v. Jones, 97-121. See section 537. The statute of limitations cannot be taken advantage of 
by demurrer, see section 405; nor the statute of frauds, see section 988; nor contributory 
negligence, see section 523; nor a wrong venue, McCullen v. R. R., 146-568, If one allegation 
is defective it will extend to the whole cause of action: Speight v. Jenkins, 99-143. There is 
no law or practice that will permit a tender of judgment of one dollar as an aid to a defective 
demurrer: Hall y. Tel. Co., 189-869. As to frivolous demurrers, see section 510. 


1. The court has no jurisdiction of the person of the defendant, or of the sub- 
ject of the action; or, 


A demurrer to the jurisdiction admits the facts for the purposes of the demurrer: Merri- 
mon v. Paving Co., 142-539. Lack of jurisdiction must appear upon face of complaint: Bank 
vy. Britton, 66-365. But that the court does not properly exist as a court cannot be taken 
advantage of in this way: State v. Hall, 142-710. Ina case transferred from the clerk to the 
term, upon issues joined, the complaint amended to include matters not within clerk’s juris- 
diction is demurrable: Capps v. Capps, 85-408; but see section 637. 

Cases where question of jurisdiction of the person raised by demurrer: Hughes vy. Comrs., 
107-598; Cain y. Nicholson, 77-411; Oliver v. Wiley, 75-320; McFarland v. McKay, 74-258; 
Winslow v. Comrs., 64-218. For questions as to jurisdiction of superior court, see section 
1436; justices of the peace, sections 1473, 1474; clerk of superior court, section 938. Failure 
to demur formally does not waive defect of jurisdiction, see section 518. 


2. The plaintiff has not legal capacity to sue; or, 


A demurrer for incapacity of plaintiff admits the facts of the complaint for the purposes 
of the demurrer: Merrimon y. Paving Co., 142-539. Contingent remainderman allowed to 
restrain waste: Cowand v. Meyers, 99-198; Gordon v. Lowther, 75-198. Party injured by 
false return of the sheriff can bring action for penalty, although the former action was 
brought in name of the state to the use of the party: Peebles v. Newsom, 74-473. In an action 
by infant, a plea in bar waives the right to demur: Hicks v. Beam, 112-642. 


3. There is another action pending between the same parties for the same 
cause; or, 


Where the pendency of an action between same parties over same cause appears in com- 
plaint it must be taken advantage of by demurrer: Alexander vy. Norwood, 118-381; Harris 
v. Johnson, 65-478; Redfearn v. Austin, 88-413; Cook vy. Cook, 159-47. Must be between 
same parties for same cause: McNeill v. Currie, 117-341; Claywell v. Sudderth, 77-287; - 
Turner v. Rosenthal, 116-437; Probst v. Mathis, 115-526; Curtis v. Piedmont, 109-401; To- 
bacco Co. v. McElwee, 94-425; Pendleton v. Davis, 92-185; Sloan v. McDowell, 75-29; Woody 
v. Jordan, 69-189; Harris v. Johnson, 65-478—and must be pending in this state, Ridley v. 
R. R., 118-996; Sloan v. McDowell, 75-29; Carpenter v. Hanes, 162-46. Parties cannot by 
consent give court jurisdiction of second action brought: Alexander v. Norwood, 118-381. 
An action is pending from the time the summons is issued: Pettigrew v. McCoin, 165-472. 
Where summons issued by a justice was never served and on its return day another justice 
issued summons on same cause, first terminated when summons in second was issued: Webster 
vy. Laws, 86-179, 89-224. 
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4. There is a defect of parties plaintiff or defendant; or, 


For ‘‘defect of parties’’ objection must be interposed by demurrer, if the complaint shows 
the defect, and if it does not, then by answer: Styers v. Alspaugh, 118-631; Kornegay vy. 
Steamboat Co., 107-115; Leak v. Covington, 99-559; Mining Co. v. Smelting Co., 99-445; 
Lunn y. Shermer, 93-164; Usry v. Suit, 91-406. This applies to necessary parties: Winders 
v. Hill, 141-694; Barrett v. Brown, 86-556; Hunter v. Yarborough, 92-68; Gill v. Young, 
82-273—and as to who is ‘‘necessary party,’’ see annotations under section 457. It is no 
‘“defect of parties’’ to have unnecessary parties: Abbott v. Hancock, 123-99; Sullivan v. 
Field, 118-358; McMillan v. Baxley, 112-578; Moore v. Nowell, 94-265; Hoover v. Berryhill, 
84-137; Burns vy. Ashworth, 72-496; Hargrove v. Hunt, 73-24; Righton v. Pruden, 73-64; 
Wool v. Edenton, 113-33; Winders v. Sutherland, 174-235; Withrow v. R. R., 159-222; Worth 
v. Trust Co., 152-242. The defect is waived if no objection interposed properly: Howe v. 
Harper, 127-356; Kornegay v. Steamboat Co., 107-117; Mining Co. v. Smelting Co., 99-445; 
Lunn y. Shermer, 93-164; Rosenbacher v. Martin, 170-236; Bridgers v. Staton, 150-216. When 
after demurrer filed parties came in and made themselves parties, demurrer untenable: Hill 
v. Mining Co., 113-259. A demurrer for misjoinder of parties admits the facts for the pur- 
poses of the demurrer: Merrimon v. Paving Co., 142-539. 

In an action for an injury to a passenger, the joinder of two railroad corporations operating 
over the same track through a lessee is not improper: Carleton v. R. R., 143-43. Failure to 
join the husband in an action by the wife to declare a trust is not a defect: Ricks v. Wilson, 
151-46. A petition filed by an attorney in his own name as attorney for certain persons named 
is not defective for want of parties: Hartsfield v. Bryan, 177-166. Joinder of father and son 
in an action for personal injury to the son is improper: Thigpen v. Cotton Mills, 151-97. 
Failure to join personal representative of deceased mortgagor in a suit for foreclosure is a 
defect: Geitner v. Jones, 173-591. 


5. Several causes of action have been improperly united; or, 


For causes of action that can be joined, see section 507. Objection waived if misjoinder not 
demurred to when defect appears in complaint: Teague v. Collins, 134-62; Hocutt v. R. R., 
124-216; McMillan v. Baxley, 112-578; Hall v. Turner, 111-180; Finley v. Hayes, 81-368; 
Boney v. R. R., 175-354. 

Complaint setting up separate causes of action against several parties among whom there 
is no community of interest is demurrable: Cromartie v. Parker, 121-198. Joinder of action 
for damages for land taken without condemnation and an action for trespass is improper: 
Abernathy v. R. R., 150-97. Action by father and son for injury to son is a misjoinder: 
Thigpen vy. Cotton Mills, 151-97. Two causes of action for injury to plaintiff’s interest in a 
corporation by unlawful combination not a misjoinder: Worth v. Trust Co., 152-242. Action 
for tort against two defendants and a separate cause against each for the same tort, the last 
two causes are surplusage: Tyler v. Lumber Co., 165-163. Action to set aside two deeds ob- 
tained from the same person by undue influence of defendants is not a misjoinder: Lee v. 
Thornton, 171-209. 


6. The complaint does not state facts sufficient to constitute a cause of action. 


For complaints stating a cause of action, see section 506 (2). A demurrer admits the facts 
alleged in the complaint, and if any part presents a cause of action the demurrer is over- 
ruled: Hartsfield v. Bryan, 177-166; Hendrix y. R. R., 162-9; Brewer v. Wynne, 154-467; 
Olive v. R. R., 152-279; Wileox v. R. R., 152-316; Wood v. Kineaid, 144-393; Moore v. Hobbs, 
79-535. The complaint must be wholly insufficient: Foy v. Stephens, 168-438; Hoke v. Glenn, 
167-594; Womack v. Carter, 160-286; Bank v. Duffy, 156-83; Blackmore vy. Winders, 144-215. 

Defective statement of good cause of action and statement of a defective cause of action 
distinguished: Eddleman v. Lentz, 158-65; Ladd v. Ladd, 121-121; Knowles vy. R. R., 102-59; 
Halstead v. Mullen, 93-252. A defective cause of action is fatal on demurrer: Cavenaugh v. 
Jarman, 164-373; Eddleman v. Lentz, 158-65; a failure to demur does not waive the defect, 
and if demurrer is overruled objection may still be taken by motion under section 518: Baker 
v. Garris, 108-218. 

A defective statement of good cause of action is not fatal and may be cured by amendment: 
Foy y. Stephens, 168-438; Dockery v. Hamlet, 162-118; Shingle Mills v. Sanderson, 161-452; 
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Eddleman vy. Lentz, 158-65; Blalock v. Clark, 133-308; Ladd v. Ladd, 121-121; Mizzell v. 
Ruffin, 118-69; Bowling v. Burton, 101-176. It is waived if no objection is raised: Harrison 
v. Garrett, 132-172; Bennett v. Telegraph Co., 128-103; Knowles v. R. R., 102-59; Johnson 
v. Finch, 93-205; Halstead v. Mullen, 93-252; Wilson v. Sykes, 84-215; and it may be aided 
by subsequent pleading: King v. R. R., 176-301; Shute v. Austin, 120-440; Whitley v. R. R., 
119-724; Mizzell v. Ruffin, 118-69; Wiggins v. Kirkpatrick, 114-298; Bonds v. Smith, 106-554; 
Harris v. Sneeden, 104-369; Knowles v. R. R., 102-59; Wilson v. Lineberger, 94-641; Willis v. 
Branch, 94-142; Warner v. R. R., 94-250; Johnson v. Finch, 93-205; Garrett v. Trotter, 65-430. 

Complaint against a county for damages because county authorities burned a house infected 
with contagion, is demurrable: Pritchard v. Comrs., 126-908. Complaint against register of 
deeds for damages for unlawfully issuing marriage license, demurrable for failure to state 
cause of action: Wilkinson y. Dellinger, 126-462. If two defendants join in a demurrer and 
the cause of action is good against either, the demurrer will be overruled: Winders v. Suther- 
land, 174-235; but see Blackmore v. Winders, 144-215. An action against indemnitors of a 
codefendant, when demurrable: Clark v. Bonsal, 157-270. Cause of action for trespass on 
land: Hood v. Telegraph Co., 162-70. Cause of action by father for seduction of child: 
Howell v. Howell, 162-283. Failure to allege corporate existence of defendant corporation 
is not demurrable: Bank y. Duffy, 156-83; Elevator Co. vy. Hotel Co., 172-319. Failure to 
allege presentation of claim against a town within two years is demurrable: Dockery v. Ham- 
let, 162-118; see, also, Burnett v. R. R., 163-186. In an action for damages to land by highway 
commission, objection must be taken by answer and not by demurrer: Kendall v. Highway 
Com., 165-600. In an action for a cause arising in another state objection as to the law of that 
state must be taken by answer and not by demurrer: Miller v. R. R., 154-441. 


Rev., 8s. 474; Code, s. 239; C. C. P., s. 95. 


512. Must specify grounds. The demurrer must distinctly specify the grounds 
of objection to the complaint, or it may be disregarded. It may be taken to the 
whole complaint, or to any of the alleged causes of action stated therein. 

Rey., s. 475; Code, s. 240; C. C. P., s. 96. 


A general demurrer will not do; it must specify the ground of objection: Ball v. Paquin, 
140-83; Milliken v. Denny, 135-24; Elam v. Barnes, 110-73; Hunter v. Yarboro, 92-68; Goss v. 
Waller, 90-149; Bank vy. Bogle, 85-203; George v. Hicks, 85-99; Jones v. Comrs., 85-278; 
Love v. Comrs., 64-706; Ullery v. Guthrie, 148-417. What defects not waived, see section 518. 
As to answering some causes set forth in complaint and demurring to others, see section 508. 


513. Amendment; hearing. If a demurrer is filed the plaintiff may be allowed 
to amend. If he fail to amend within three days after notice, and there be no 
agreement between the parties as to the time and place of hearing the same 
before some judge of the superior court, then it shall be the duty of the clerk of 
the superior court forthwith to send up the complaint and demurrer to the judge 
holding the courts of the district or to the resident judge of the district, who shall 
fix time and place of hearing and notify parties or their counsel when and where 
he shall hear and pass upon the demurrer. 

1919, c. 304, s. 4. 


514. Appeals. Upon the return of the decision upon the demurrer, if either 
party desires to appeal, notice shall be given and the appeal perfected as is now 
provided in case of appeals in term time. 

1919, ec. 804, s. 5. 


515. Procedure after return of judgment. Within ten days after the return 
of the judgment upon the demurrer, if there is no appeal, or within ten days 
after the receipt of the certificate from the supreme court if there is an appeal, 
if the demurrer is sustained the plaintiff may move, upon three days notice, for 
leave to amend the complaint. If this is not granted, judgment shall be entered 
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dismissing the action. If the demurrer is overruled the answer shall be filed 
within ten days after the receipt of the decision overruling the demurrer, if there 
is no appeal, or within ten days after receipt of the certificate of the supreme 
court if there is an appeal. Otherwise the plaintiff shall be entitled to judgment 
by default final or by default and inquiry according to the course and practice 
of the court. 

1919, c. 804, ss. 6, 7. 

For power to allow amendments and allow answer after demurrer, see sections 545 to 548. 


516. Decision of actions when misjoinder. If the demurrer is sustained for the 
reason that several causes of action have been improperly united, the judge shall, 
upon such terms as are just, order the action to be divided into as many actions 
as are necessary for the proper determination of the causes of action therein 
mentioned. 

Rey., 8s. 476; Code, s. 272; C. C. P., s. 181. 


See generally: Railroad Co. v. Hardware Co., 135-73; Weeks v. McPhail, 128-134; Pretz- 
felder v. Ins. Co., 116-496; Hodges v. R. R., 105-170; Finch v. Baskerville, 85-207; Street v. 
Tuck, 84-605; Ayers v. Bailey, 162-209. Upon demurrer sustained for misjoinder, it becomes 
the judge’s duty to divide the action upon just terms: Gattis v. Kilgo, 125-133; Ricks v. 
Wilson, 151-46; Dunn vy. Aid Society, 151-133; Huggins v. Waters, 167-197; 8. ¢., 154-444; 
Martin vy. Rexford, 170-540. Action cannot be divided under this section when there is also 
misjoinder of parties: Morton vy. Tel. Co., 130-299; Cromartie v. Parker, 121-199; Mitchell 
y. Mitchell, 96-14; Thigpen v. Cotton Mills, 151-97; Campbell v. Power Co., 166-488. Section 
casually referred to: Fisher v. Trust Co., 138-242; Cook vy. Smith, 119-355; Solomon vy. Bates, 
118-316; Cedar Works v. Lumber Co., 161-603. 


517. Grounds not appearing in complaint. When any of the matters enumer- 
ated as grounds of demurrer do not appear on the face of the complaint, the 
objection may be taken by answer. 

Rey., s. 477; Code, s. 241; C. C. P., s. 98. 


Objection taken by answer: Kochs v. Jackson, 156-326; Moore v. Hobbs, 77-65. Objection 
as to jurisdiction: Bank vy. Britton, 66-365—as to defect of parties: Fisher v. Ins. Co., 136- 
219; R. R. v. Lumber Co.,-114-690; Styers v. Alspaugh, 118-631; Johnson v. Gooch, 114-62; 
Kornegay v. Steamboat Co., 107-115; State v. Grant, 104-908; Leak v. Covington, 99-559; 
Mining Co. v. Smelting Co., 99-445; Lunn v. Shermer, 93-164; Usry v. Suit, 91-406; Stanly 
v. R. R., 89-331; Ramsay v. R. R., 91-418—as to misjoinder of actions: Laney y. Hutton, 149- 
264; Kiger v. Harmon, 113-408; Burns v. Ashworth, 72-496; Durham v. Bostwick, 72-357— 
as to defective statements of good causes of action: Knowles v. R. R., 102-59—another action 
pending in divorce: Cook v. Cook, 159-47; s. ¢., 164-272. 


518. Objection waived. If objection is not taken either by demurrer or an- 
swer, the defendant waives the same, except the objections to the jurisdiction 
of the court and that the complaint does not state facts sufficient to constitute a 
cause of action. 

Rey., s. 478; Code, s. 242; C. C. P., s. 99. 


Objection appearing upon face of complaint is waived if no demurrer interposed; also 
objection not so appearing is waived if not taken advantage of by answer: Godwin v. Jerni- 
gan, 174-76; Petree v. Savage, 171-437; Rosenbacher v. Martin, 170-236; Brown y. Harding, 
170-253; s. ¢., 171-686; Coulter v. Wilson, 171-537; Kochs v. Jackson, 156-326; Brewer v. 
Abernathy, 159-283; Knights of Honor v. Selby, 153-203; Teague v. Collins, 134-62; Hitch 
v. Comrs., 182-573; Cook v. Bank, 129-149; Ladd v. Ladd, 121-118; Knowles v. R. R., 102-59; 
Pescud v. Hawkins, 71-299; Hocutt v. R. R., 124-214; Mining Co. v. Smelting Co., 99-462; 
Burns y. Ashworth, 72-496; Durham yv. Bostwick, 72-353; Hawkins v. Hughes, 87-115; Lunn 
v. Shermer, 93-164; Howe v. Harper, 127-356; Kornegay v. Steamboat Co., 107-117; Styers 
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y. Alspaugh, 118-631; Leak y. Covington, 99-559; Usry v. Suit, 91-406; McMillan v. Baxley, 
112-588; Hall v. Turner, 111-180; Finley v. Hayes, 81-368; Kiger v. Harmon, 113-406—but 
objection to the jurisdiction of the court and that complaint does not state facts constituting 
a cause of action are not waived and can be taken advantage of at any time even in the 
supreme court, in writing or ore tenus: State v. Houston, 155-432; Garrison v. Williams, 
150-674; Realty Co. v. Corpening, 147-613; Blackmore v. Winders, 144-212; Fidelity Co. v. 
Jordan, 134-236; Parker v. Express Co., 132-128; Nichols v. Nichols, 128-108; Hendon vy. 
R. R., 127-110; Fertilizer Co. v. Marshburn, 122-411; Manning v. R. R., 122-824; Ladd v. 
Ladd, 121-118; Halstead vy. Mullen, 93-252; Knowles v. R. R., 102-59; Elam vy. Barnes, 110-73; 
Sutton vy. Walters, 118-495; Baker v. Garris, 108-218; Pescud v. Hawkins, 71-299; Rogers v. 
Jenkins, 98-129; Johnson y. Finch, 93-205; Tucker v. Baker, 86-1; Bryant v. Fisher, 85-71; 
Love v. Comrs., 64-706; Jones v. Comrs., 85-280; Jackson v. Jackson, 105-433; Whitehurst v. 
Pettipher, 105-40; Mfg. Co. v. Simmons, 97-89; Fagg v. Loan Asgsn., 113-364; Leatherwood 
v. Fulbright, 109-683; Hunter v. Yarboro, 92-70—and court may ex mero motu dismiss when 
lack of jurisdiction or when complaint fails to state a cause of action: Blackmore v. Winders, 
144-212; Cressler v. Asheville, 138-482; Short v. Gill, 126-803; Cary v. Allegood, 121-54; 
Nash vy. Ferrabow, 115-303; Hagins v. R. R., 106-537; Bank v. Bobbitt, 108-525; Norris v. 
McLam, 104-159; State v. Miller, 100-545; Rogers v. Jenkins, 98-129; Noville v. Dew, 94-43; 
Peacock v. Stott, 104-154; Smaw v. Cohen, 95-85; Tucker v. Baker, 86-1; Jones v. Comrs., 
85-278; State v. Benthall, 82-664. 


Art. 15. ANSWER 


519. Contents. The answer of the defendant must contain— 

1. A general or specific denial of each material allegation of the complaint 
controverted by the defendant, or of any knowledge or information thereof 
sufficient to form a belief. 

Directly supporting this subsection: Cobb v. Clegg, 137-153. For frivolous answers, see 


section 510. An answer adopting each and every section of another answer filed in the case 
is sufficient if the adopted answer is sufficient: Hooker v. Worthington, 134-283. 


SUFFICIENT DENIALS. ‘‘He denies the truth of the averments contained in the first, 
second, third, fourth, fifth, and sixth paragraphs of complaint and insists that plaintiff be held 
to strict proof thereof’’: Brown v. Cooper, 89-237. Denial ‘‘on information and belief’’ that 
plaintiff ever had possession of certain lands is sufficient: Kitchin v. Wilson, 80-192; but see 
Harrill v. R. R., 135-606. Defendant in action to recover land may deny possession of part 
and disclaim title, and admit possession of part, denying that it is wrongful, and claim title: 
Graybeal v. Powers, 83-561. ‘‘They have not sufficient information to admit or deny the 
same’’: Person vy. Leary, 127-116. Defendant ‘‘is advised, informed and believes that the 
first article of the complaint is not true, and therefore denies the same’’: Gardner vy. Lumber 
Co., 144-110. Answer need not state why defendant has not sufficient knowledge or informa- 
tion to form a belief: Morgan v. Roper, 119-367. A denial ‘‘according to his best recollec- 
tion and belief’’ is sufficient: Conder v. Stallings, 161-17. 


INSUFFICIENT DENIALS. ‘‘No allegation of the complaint is true’’: Flack v. Dawson, 
69-42; Heyer v. Beatty, 76-28. ‘‘They deny the said complaint and each and every allega- 
tion contained therein’’: Schehan vy. Malone, 71-441. A general denial of plaintiff’s owner- 
ship of land is not sufficient where a judgment working an estoppel upon defendant is 
pleaded: Johnson v. Pate, 90-334. ‘‘The allegations of sixth paragraph of complaint are 
untrue in manner and form as therein stated’’: Rumbough vy. Imp. Co., 106-461. Where 
complaint alleges matters as within the personal knowledge of defendant it is not sufficient 
denial ‘‘that defendant has no knowledge or information sufficient to form a belief’’: 
Streator v. Streator, 145-337; Gas Machine Co. v. Neuse Mfg. Co., 91-74—nor sufficient to 
answer ‘‘he is informed and believes that the allegations of the third article are not true, 
and denies the same’’: Avery v. Stewart, 134-299. In action to recover land, defendant deny- 
ing title of plaintiff, but not denying unlawful possession by him (defendant), plaintiff gets 
judgment: Tyson v. Shepherd, 90-314. ‘‘He has no knowledge of the facts alleged in para- 
graph two’’: Woodcock v. Bostick, 128-246. ‘‘He has no information as to the truth of the 
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allegation of paragraph seven’’: Ibid. The denial that defendant has knowledge, which does 
not also deny that he has information sufficient to form a belief, is insufficient: Fagg v. Loan 
Assn., 113-364; Durden v. Simmons, 84-557; Bank vy. Charlotte, 75-45. ‘‘It denies on informa- 
tion and belief the statement of facts in the fifth paragraph of the complaint’’: Harrill v. 
R. R. Co., 135-606; but see Kitchin y. Wilson, 80-192. 


2. A statement of any new matter constituting a defense or counterclaim, in 
ordinary and concise language, without repetition. 
As to counterclaim, see section 521. 


NEW MATTER IN ANSWER. What may be shown under a general denial in an action 
for land: Fleming v. Sexton, 172-250. New matter must be set up or else no advantage of it 
can be taken: Johnson v. Bell, 74-356; Raynor v. R. R., 129-195. Should be set up with the 
same precision as that required in complaint: Lassiter v. Roper, 114-17; Anderson v. Logan, 
105-269; Montague v. Brown, 104-165; Buie v. Brown, 104-335; Rountree v. Brinson, 98-107; 
Talbert v. Becton, 111-543; Cotton Mills v. Cotton Mills, 116-647; Deloatch v. Vinson, 108- 
147—and must not state evidential facts: Farrior v. Houston, 95-578—and may contain both 
legal and equitable defenses: Bean vy. R. R., 107-731. An equitable defense must be pleaded: 
Holden vy. Houck, 176-235; Buchanan vy. Harrington, 141-39; McLaurin y. Cronly, 90-51. The 
plea of payment: Banking Co. v. Walker, 121-115; Threadgill vy. Comrs., 116-627; Pemberton 
vy. Simmons, 100-316. Pleading the statute of limitations, see section 405—pleading usury: 
Rountree v. Brinson, 98-107; Oldham y. Bank, 85-241; Moore v. Woodward, 83-531—pleading 
fraud: Cotton Mills v. Cotton Mills, 116-647—pleading equitable defenses in action for the 
recovery of real property: Wilson v. Wilson, 117-351; Talbert v. Becton, 111-543; Anderson 
y. Logan, 105-266; Hinton yv. Pritchard, 102-94; Dempsey v. Rhodes, 93-120; Bodenhamer v. 
Welch, 89-78; Johnson v. McArthur, 64-675—counterclaim: Smith v. French, 141-7, and cases 
cited; Brown v. Carter, 111-183; Davis v. Terry, 114-28; Milling Co. v. Finlay, 110-411; 
Anderson v. Logan, 105-266; Smith v. McGregor, 96-101; Byerly v. Humphreys, 95-151; Hurst 
vy. Everett, 91-399; Garrett v. Love, 89-205—pleading want of consideration in deed sued on: 
Ivey v. Granberry, 66-223—accord and satisfaction: Hayes v. R. R., 143-125—-sheriff’s defense 
against penalty for failing to execute process that fees were not paid: Johnson vy. Kennedy, 
70-435—former judgment: Blackwell v. Dibbrell, 103-270; Harrison v. Hoff, 102-126—matter 
in avoidance: Eames v. Armstrong, 142-507; Smith vy. Newberry, 140-385; Threadgill v. 
Comrs., 116-628; Reed v. Reed, 93-462; Knott v. Burwell, 96-272; see, also, section 523— 
another action pending for same cause: Curtis v. Piedmont, 109-401; Hawkins v. Hughes, 
104-161; Brock v. Scott, 159-513—contributory negligence: DeBerry v. R. R., 100-310; also 
see section 523. New matter treated as a plea ‘‘since last continuance’’: Puffer v. Lucas, 
101-281. Effect of plea ‘‘since last continuance’’: Williams v. Hutton, 164-216. 


Rey., s. 479; Code, s. 248; C. C. P., s. 100. 


520. Debt for purchase money of land denied. If the defendant denies in his 
answer that the obligation sued on was for the purchase money of the land 
described in the complaint, it is the duty of the court to submit the issue so 
joined to the jury. 

Rey., s. 480; Code, s. 285; 1879, c. 217. 

Davis v. Evans, 142-464; Durham y. Wilson, 104-595; Toms v. Fite, 93-275. See sections 
506 and 675 (5). 


521. Counterclaim. The counterclaim mentioned in this article must be one 
existing in favor of a defendant and against a plaintiff between whom a several 
judgment might be had in the action, and arising out of one of the following 
causes of action: 


COUNTERCLAIM DEFINED. Subject to the limitations expressed in this statute, a 
counterclaim includes well-nigh every kind of cross-demand existing in favor of defendant 
against the plaintiff in the same right, whether said demand be of a legal or an equitable 
nature. It is said to be broader in meaning than set-off, recoupment, or cross-action, and 
includes them all, and secures to defendant the full relief which a separate action at law or a 
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bill in chancery or a cross-bill would have secured to him on the same state of facts: Yellow- 
day v. Perkinson, 167-144; Cheese Co. v. Pipkin, 155-397; Smith v. French, 141-1; Electric 
Co. v. Williams, 123-51; Wilson v. Hughes, 94-182; Lee v. Eure, 93-5; Hurst vy. Everett, 
91-399; Bitting v. Thaxton, 72-541. Other definitions of ‘‘counterclaim’’: Askew v. Koonce, 
118-526; Guano Co. v. Tilley, 110-29; Raisin v. Thomas, 88-148. It is a creature of the Code 
of Civil Procedure and must conform to its provisions: Bank y. Wilson, 124-562; Electrie Co. 
v. Williams, 123-51. 


Counterclaim in its relation to set-off and recoupment: Electric Co. v. Williams, 123-51; 
Mfg. Co. v. Gray, 126-108; Davis v. Mfg. Co., 114-321; Adams vy. Bank, 113-332; Neal v. 
Lea, 64-678. 


PLEADING COUNTERCLAIM. The counterclaim should set out the facts constituting 
the claim with clearness and conciseness: Bank v. Northeutt, 169-219; Bank y. Hill, 169-235, 
Plaintiff cannot plead a counterclaim to defendant’s counterclaim: Boyett v. Vaughan, 85-363, 
overruling Boyett v. Vaughan, 79-528; but see Scott v. Bryan, 96-289. 


Pleading a counterclaim is optional with defendant; he can bring an independent action on 
it: Mauney v. Hamilton, 132-306; Shankle v. Whitley, 131-168; Asher v. Reizenstein, 105-216; 
Tobacco Co. v. McElwee, 94-425; Gregory v. Hobbs, 93-1; MeClenahan vy. Cotten, 83-332; 
Francis v. Edwards, 77-271; Woody v. Jordan, 69-189. Must be set up by answer: Reynolds 
y. Smathers, 87-24; Johnson v. Bell, 74-356. In actions on separate notes for purchase price 
of machinery, counterclaim for damages for defects, etc., can be set up but once: Mfg. Co. 
v. Moore, 144-527. A covenant not to sue available as counterclaim: Harshaw v. Woodfin, 
64-568. Where counterclaim pleaded under first subsection, plaintiff cannot take a nonsuit 
and thereby debar defendant from prosecuting his counterclaim or from having tried any 
other right set out in answer: Well Co. v. Ice Co., 125-80; Rumbough vy. Young, 119-567; 
Bank v. Comrs., 116-380; Wilkins v. Suttles, 114-551; Pass v. Pass, 109-484; Mfg. Co. v. 
Buxton, 105-74; Gatewood v. Leak, 99-363; Bynum v. Powe, 97-374; McNeill v. Lawton, 
97-16; Whedbee v. Leggett, 92-469; Purnell v. Vaughan, 80-46—but where counterclaim 
pleaded under second subsection plaintiff can take a nonsuit: Olmstead v. Smith, 133-584; 
Pass v. Pass, 109-484; MeNeill v. Lawton, 97-16; Whedbee v. Leggett, 92-469; McLean v. 
McDonald, 173-429. See section 604. Where counterclaim pleaded is the subject of another 
action pending: Davis v. Terry, 114-27. 


Justice of the peace cannot entertain counterclaim beyond his jurisdiction: Electric Co. v. 
Williams, 123-51; Hurst v. Everett, 91-399; Raisin v. Thomas, 88-148; Boyett v. Vaughan, 
85-363; Meneely v. Craven, 86-364; Derr v. Stubbs, 83-559; McClenahan v. Cotten, 83-332; 
but see Heyser v. Gunter, 118-964. The justice may consider such claim by way of set-off 
in reduction or satisfaction of plaintiff’s claim: Cheese Co. vy. Pipkin, 155-394; Fertilizer 
Works v. Aiken, 175-398. Superior court may allow counterclaim to be entered in cases ap- 
pealed from justice, but not beyond justice’s jurisdiction: Moore y. Garner, 109-157; Hurst 
v. Everett, 91-399; Raisin v. Thomas, 88-148; Meneely v. Craven, 86-364; Thomas v. Simpson, 
80-4; Johnson v. Rowland, 80-1. Failure to plead counterclaim in former suit no estoppel: 
Shankle vy. Whitley, 131-168. As to pleading benefit derived by plaintiff from defendant’s 
improvements, etc.: McGee v. Fox, 107-766. When counterclaim ruled out on demurrer, 
defendant’s appeal is premature: Knott v. Burwell, 96-272. Defendant cannot set up as 
counterclaim any and every cause of action he may have against plaintiff: Byerly v. Hum- 
phrey, 95-151. Too late to object that counterclaim improperly pleaded after submission to 
arbitration: Robbins v. Killebrew, 95-19. Where no cause of action stated in counterclaim: 
Ayers v. Makely, 131-63. The fact that plaintiff is not worth his personal property exemp- 
tion does not preclude defendant from setting up counterclaim: Lynn v. Cotton Mills, 130-621. 
Where plaintiff alleged a contract of sale and a breach, and the answer denied the sale and 
alleged a consignment, a judgment by default on the counterclaim was improper: Tillinghast 
v. Cotton Mills, 143-268. 


1. A cause of action arising out of the contract or transaction set forth in the 
complaint as the foundation of the plaintiff’s claim, or connected with the subject 
of the action. 

And it must exist at the commencement of the action: Griffin v. Thomas, 128-310; Kramer 
v. Hlectrie Light Co., 95-277; but see Smith v. French, 141-1, and Williams vy. Sutton, 164-216. 
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Counterclaim under this subsection defined: Gibson v. Barbour, 100-192. It may arise out 
of either contract or tort: Phipps v. Wilson, 125-106; Branch v. Chappell, 119-81; Puffer v. 
Lucas, 112-377; McKinnon vy. Morrison, 104-354; Kramer y. Electrie Light Co., 95-277; Lee 
v. Eure, 93-5; Trotter v. Connor, 90-455; Bitting v. Thaxton, 72-541. Instances of counter- 
claim attempted to be interposed arising out of tort: Street v. Andrews, 115-417; Gaskins v. 
Davis, 115-86; Smith vy. Young, 109-224. As to claims sounding in damages as counterclaims: 
Wilson v. Charlotte, 108-121; Bush vy. Hall, 95-82; Raisin v. Thomas, 88-148. 


SPECIFIC COUNTERCLAIMS. Improvements on land (betterments) in action to recover 
land: Scott v. Battle, 85-184; Reed v. Exum, 84-430; Daniel v. Crumpler, 75-184. In action 
for goods sold and delivered, defendant cannot set up latent defects: Max v. Harris, 125-345. 
In action by vendor for possession of land sold under bond for title, vendee may set up and 
demand money paid: Wellborn v. Simonton, 88-266; Pearsall v. Mayers, 64-549; Daniel v. 
Crumpler, 75-184—but where vendee repudiates contract he cannot recover as a counterclaim 
money paid thereon, Davison v. Land Co., 121-146. Usury may be pleaded as counterclaim: 
Bank v. Ireland, 122-571—but not if paid, Meares v. Butler, 123-206. In action for trespass 
for cutting timber defendant cannot set up damage for ponding water: Street v. Andrews, 
115-417; Bazemore v. Bridgers, 105-191. Owner of land charged with owelty may set up as 
counterclaim that he has been evicted by superior title: Huntley v. Cline, 93-458. Defective 
title is a defense in an action for purchase money of land, and not a counterclaim; and it 
seems defective acreage is also: Bank v. Loughran, 122-668; Hutchinson vy. Smith, 68-351. 
In action for cutting timber defendant may claim title and ask for accounting of timber cut: 
Lumber Co. v. Wallace, 93-22. Where defendant received a different machine from the one 
ordered, and converted it to his own use, he is liable for its value, and his counterclaim for the 
difference in price of the two machines must fail: Machine Co. v. Chalkley, 143-181. Fraud 
as counterclaim: Hobbs v. Bland, 124-284; Wilson v. Hughes, 94-182; Garrett v. Love, 89- 
205; Hall v. Comrs., 74-130; Walsh v. Hall, 66-233; Cotton Mills v. Cotton Mills, 116-647. 
False warranty as defense to action for purchase of horse: Hobbs v. Bland, 124-284; Wilson 
v. Hughes, 94-182. Implied warranty as a counterclaim or defense in an action for the price 
of a machine: Register Co. v. Bradshaw, 174-414. Breach of warranty in sale of goods: 
Cable Co. v. Macon, 153-150; but the breach must be specially pleaded: Woodridge v. Brown, 
149-299, 

Where bank is being liquidated, a stockholder sued on a note due bank secured by pledge of 
stock cannot set up as counterclaim his supposed share in the assets: Bank y. Riggins, 124- 
5384. Where bank in hands of receiver, assigned claims against bank cannot be used as set-off, 
when: Davis v. Mfg. Co., 114-321. In action against bank to recover individual deposit the 
indebtedness of the partnership is a counterclaim: Adams y. Bank, 113-332. In claim and 
delivery by administrator to recover a horse belonging to estate, bailee cannot set up account 
for feeding: Mauney v. Ingram, 78-96. Counterclaim by finder for expense of keeping a 
lost dog: Meekins vy. Simpson, 176-130. In action to recover wife’s property no debt owing 
by husband can be counterclaim: Houck v. Somers, 118-607; Halliday v. McMillan, 83-270. 
In action for damages to land a proceeding for the condemnation of an easement cannot be 
set up as counterclaim: Leigh vy. Garysburg Mfg. Co., 132-167. In action for possession of 
mortgaged chattels damages for wrongful seizure of same is no counterclaim: Satterthwaite 
v. Ellis, 129-67. In action for purchase price, defendant may set up deficiency in articles 
contracted for: Guano Co. y. Tillery, 110-29; Hurst v. Everett, 91-399; Howie v. Rea, 70-559; 
Cox v. Long, 69-7. In action for rent, lessees may plead lessors have no title: McKesson vy. 
Mendenhall, 64-286. In action for purchase money of life estate, plaintiff and defendant 
being tenants in common of reversion, defendant cannot set up waste for plaintiff cutting 
timber before the sale: Devries v. Warren, 82-356. An equitable counterclaim to a purely 
legal cause of action is good: Dempsey v. Rhodes, 93-120. 

A right of action to remove a cloud upon title as proper counterclaim in an action for land: 
McLean v. McDonald, 173-429. In an action for price of sewing machines, a counterclaim 
for loss through negligence of the plaintiff’s agent: Slaughter v. Machine Co., 148-471. In 
an action on contract for cotton a counterclaim for malicious prosecution in another state 
was not allowed: Carpenter v. Hanes, 167-551. No counterclaim allowed against a claim for 
taxes due: Graded School v. McDowell, 157-316; Comrs. vy. Hall, 177-490. Defendant in a 
divorce proceeding may ask for divorce, as a counterclaim or cross-action: Cook yv. Cook, 159- 
46; s. c., 164-272. 
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2. In an action arising on contract, any other cause of action arising also on 
contract, and existing at the commencement of the action. 


This section directly supported: Bank v. Wilson, 124-562. The counterclaim is available if 
arising upon contract express or implied: Davidson v. Land Co., 126-704. Counterclaim must 
exist when action brought: Phipps v. Wilson, 125-106; Puffer v. Lucas, 112-377; Reynolds 
y. Smathers, 87-24; Hogan v. Kirkland, 64-253. Question as to counterclaim being set up as 
against the state: Battle v. Thompson, 65-406—as against a county, Gatling v. Comrs., 92- 
536—as against a city, Cobb v. Elizabeth City, 75-1. See cases under subsection 1. 


INSTANCES OF PROPER COUNTERCLAIMS SET UP. In actions by personal repre- 
sentative: Carr v. Askew, 94-194; Barbee v. Green, 86-158; Whedbee v. Reddick, 79-521; 
MeLean v. Leach, 68-98; Ransom v. MeLees, 64-17—in action by endorsee of negotiable note 
after maturity: Causey v. Snow, 122-326; Martin v. Richardson, 68-255; Harris v. Burwell, 
65-584—in action by insolvent plaintiff against one who is his surety in another matter: 
Baker v. Brem, 103-80; Scott v. Timberlake, 83-282; Walker v. Dicks, 80-263—in action by 
and against receiver of insolvent railroad company: Railroad v. Railroad, 118-1078—in action 
by partnership against creditor of one or more partners: Sloan v. McDowell, 71-856—in 
action to recover wages of minor children against cotton mill to whose store father owed an 
account: Lynn v. Cotton Mills, 130-621. Action on joint note of husband and wife, counter- 
claim set up by husband: Shell v. Aiken, 155-212. Action by wife to recover deposit, how 
bank may set off a debt of the husband: Moore y. Bank, 173-180. 

INSTANCES OF IMPROPER COUNTERCLAIMS SET UP. In action against personal 
representative of deceased: Mull v. Walker, 100-46; McClenahan y. Cotten, 83-332—in action 
by personal representative: Pate v. Oliver, 104-458; Rountree v. Britt, 94-104—in action 
by endorsee before maturity against maker of a negotiable note: Bank v. McNair, 116-550; 
Farthing v. Dark, 111-243; Bank v. Burgwyn, 108-62; Tredwell v. Blount, 86-33—in action by 
trustee in deed for benefit of creditors against creditor for debt due by him to assignor: 
Davis v. Mfg. Co., 114-321; Brown vy. Brittain, 84-552. 

Rey., s. 481; Code, s. 244; C. C. P., s, 101. 


522. Several defenses. The defendant may set forth by answer as many de- 
fenses and counterclaims as he has, whether they are of a legal or equitable 
nature, or both. They must be separately stated and numbered, and refer to the 
cause of action which they are intended to answer in such manner that they may 
be intelligibly distinguished. 

Rey., s. 482; Code, s. 245; C. C. P., s. 102. . 

Statute of limitations pleaded by answer only, see this chapter. s. 405. 

Where several defenses, they may all be pleaded, but each is a separate defense: Keathley 
v. Branch, 88-379; Sumner v. Shipman, 65-6238. And the defenses may be legal or equitable: 
Bean v. R. R., 107-731; Melvin v. Stephens, 82-283; Clark v. Clark, 65-655. Answer failing 


to state the several defenses separately will be rejected if excepted to in apt time: Keathley 
v. Branch, 88-379. 

Contradictory defenses are admissible under this section if properly set out: Upton v. 
R. R., 128-173; MeLamb v. MePhail, 126-218; Threadgill vy. Comrs., 116-628; Reed v. Reed, 
93-462; Ten Broeck v. Orchard, 79-518; Higson v. Ins. Co., 152-206. Defendant may plead 
matter in abatement, as another action pending, with a defense to the merits: Cook v. Cook, 
159-46; s. ¢., 164-272. Cases merely referring to the section: Gossler v. Wood, 120-73; Me- 
Laurin v. Conly, 90-53. 


523. Contributory negligence pleaded and proved. In all actions to recover 
damages by reason of the negligence of the defendant, where contributory negli- 


gence is relied upon as a defense, it must be set up in the answer and proved on 
the trial. 


Rey., s. 483 ; 1887, ¢. 33. 


Reasons for enacting section: Horton v. R. R., 157-146; Owens v. R. B., 88-502. This is 
an affirmative defense and must be pleaded and proved; and if there is any evidence it is a 
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question for the jury and not for the judge: Kearney v. R. R., 177-251; Boney v. R. R., 
155-95; Fann v. R. R., 155-1386; Wright v. R. R., 155-323; Cook v. Furnace Co., 161-39; Farris 
v. R. R., 151-483; Ives v. Gring, 150-137; Inman v. R. R., 149-123; Stewart v. R. R., 137-687; 
Powell v. R. R., 125-370; Bolden v. R. R., 123-614. This applies to actions by employee against 
employer: Hudson v. R. R., 104-491. It also applies to an action under the Federal Employ- 
ers’ Liability Act in the state court: Fleming y. R. R., 160-197. For contributory negligence 
under the Fellow-servant Act, see section 3465. 

Pleading contributory negligence: Davis v. R. R., 136-115. ‘‘That plaintiff was injured 
by his own negligence’’ is not a sufficient plea: Cogdell yv. R. R., 132-852, overruling Cogdell 
v. R. R., 130-313; the facts constituting such negligence should be set out: Watson v. Farmer, 
141-452. When contributory negligence appears in the complaint sufficiently to bar a recovery, 
advantage may be taken by demurrer: Parks v. Tanning Co., 175-29; Burgin v. R. R., 115- 
673; otherwise the question cannot be raised by demurrer: Smith v. R. R., 129-374. 

Proving contributory negligence: Brewster v. Elizabeth City, 137-392. The burden is upon 
defendant: Goforth v. R. R., 144-572; House v. R. R., 131-103; Frazier v. R. R., 130-355; 
Cogdell v. R. R., 130-313; Thomas v. R. R., 129-892; Halton v. R. R., 127-255; Cogdell v. 
R. R., 124-302; Bolden y. R. R., 123-614; Cox v. R. R., 123-604; Bank v. School Comrs., 121- 
109; Hardison v. R. R., 120-492; Mfg. Co. v. R. R., 122-881; Wood v. Bartholomew, 122-177; 
Smith v. Electric Co., 173-489; Medlin v. Telegraph Co., 169-495; Cook v. Furnace Co., 161-39; 
Mullinax v. Telegraph Co., 156-541. A matter of proof, not of conjecture: Morrison v. R. R., 
123-414. If contributory negligence appears in plaintiff’s evidence, defendant may make 
motion of nonsuit: Thompson y. Construction Co., 160-390; Zachary v. R. R., 156-496; Wright 
vy. R. B., 155-325; Strickland v. R. R., 150-4. 

The presumption is against contributory negligence: Norton v. R. R., 122-910. Under the 
age prohibited by statute, the presumption is that the child injured while working in a fac- 
tory or manufacturing establishment is incapable of contributory negligence, subject to be 
overcome by evidence in rebuttal under proper instructions from the court: Leathers v. Tob. 
Co., 144-330. At what age a’child may be guilty of contributory negligence is a question for 
the court and not for the jury: Foard v. Power Co., 170-48; Baker vy. R. R., 150-562. Rules 
of care required in crossing railroad track: Brown vy. R. R., 171-266; Shepard v. R. R., 166- 
539; Cooper v. R. R., 140-209. 


Art. 16. Repry 


524. Demurrer or reply to answer. The plaintiff shall demur or reply to the 
answer within twenty days after the filing of the answer; and the demurrer shall 
be heard as provided in case of demurrer to the complaint. 

Rey., c. 484; Code, s. 208; 1870-71, c. 42, s. 5; 1919, c. 304. 


Reply should not be stricken out because not formally filed, nor marked ‘‘filed,’’ if it has | 
been in the papers several terms without objection by defendant: White v. Carroll, 146-230 
(under former statute). 


525. Content; demurrer to answer. When the answer contains new matter 
constituting a counterclaim, the plaintiff may reply to the new matter, denying 
generally or specifically each allegation controverted by him or any knowledge 
or information thereof sufficient to form a belief; and he may allege in ordinary 
and concise language, without repetition, any new matter not inconsistent with 
the complaint, constituting a defense to the new matter in the answer. The 
plaintiff may in all cases demur to an answer containing new matter, where, upon 
its face, it does not constitute a counterclaim or defense; and he may demur to one 
or more of such defenses or counterclaims, and reply to the residue. Such 
demurrer shall be heard and determined as provided for demurrers to the com- 
plaint. In other cases, when an answer contains new matter constituting a 
defense by way of avoidance, the court may in its discretion, on the defendant’s 
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motion, require a reply to such new matter, and suche reply shall be subject to 
the same rules as a reply to a counterclaim. 

Rey., s. 485; Code, s. 248; C. C. P., s. 105; 1919, c. 304. 

DEMURRER TO ANSWER. The question arises, will the facts admitted by the demurrer 
determine the rights of parties: Blackwell v. Willard, 65-555. Failure to demur waives de- 
fects in answer: Printing Co. v. MeAden, 131-178. Instances of demurrers to answers: Lee 
v. Beaman, 73-410. Demurrer sustained, judgment will be entered for plaintiff, unless defect 
can be cured by amendment: Foy vy. Haughton, 83-467. Demurrer to one of two separate 
defenses: Chambers v. R. R., 172-555; Shelby v. R. R., 147-537. A reply which is in effect 
a demurrer: Mottu v. Davis, 151-237. A motion to strike out part of an answer may be 
treated as a demurrer ore tenus: Bank yv. Hill, 169-235. A motion by plaintiff for judgment 
upon the pleadings is in effect a demurrer: Alston v. Hill, 165-255; Helms v. Holton, 152-587. 


REPLY TO NEW MATTER IN ANSWER. Reply can only be made to new matter: 
Olmstead v. Raleigh, 130-243. Judge can permit it even after verdict: Strause v. Ins. Co., 
128-66; see sections 536 and 552. Every allegation of new matter deemed to be denied except 
where counterclaim set up: Galloway v. Goolsby, 176-635; Ferrell v. Hinton, 161-348; Old- 
ham y. Rieger, 145-254; Fishblate v. Fidelity Co., 140-594; Wilson v. Brown, 134-408; Askew 
v. Koonce, 118-526; Vance v. Vance, 118-864; Buffkin v. Eason, 110-266; Walker v. Scott, 
106-61; Stanton v. Hughes, 97-321; Fitzgerald v. Shelton, 95-519; Barnhardt v. Smith, 86- 
483; Jones v. Cohen, 82-80; Price v. Eccles, 73-162. Sufficient reply to counterclaim: Gregg 
v. Mallett, 111-74. Court may order reply when defense is by way of avoidance: Fishblate 
v. Fidelity Co., 140-594; James v. R. R., 121-530; Fitzgerald v. Shelton, 95-519; Stanton v. 
Hughes, 97-321; Price v. Eecles, 73-162. Replication necessary when seeking to avoid the 
plea of the statute of limitations: Stubbs v. Motz, 113-458—but otherwise no reply is neces- 
sary when statute of limitations pleaded, Oldham v. Rieger, 145-254. 

SETTING UP NEW MATTER IN REPLY. Can be done, so it is not inconsistent with 
complaint: Lindsay v.’ Mitchell, 174-458; Boyett v. Vaughan, 85-363; also see same case in 
79-528. A counterclaim cannot be pleaded to a counterclaim unless in such a way as to be 
treated as part of complaint: Boyett v. Vaughan, 85-363; Scott v. Bryan, 96-289. Equitable 
matter may be set up against equitable defense in answer, when: Houston v. Sledge, 101- 
640; Hardin v. Ray, 94-456; Bean v. R. R., 107-731. 


526. Demurrer to reply. If a reply of the plaintiff to a defense set up by the 
answer of the defendant is insufficient, the defendant may demur thereto, and 
must state the grounds thereof. 

Rev., s. 486; Code, s. 250; C. C. P., s. 107. 

See Walker v. Scott, 106-61; Houston v. Sledge, 98-414; Culver v. Eggers, 63-631. 


Art. 17. Pxuapines, GenERAL Provisions 


527. Forms of pleading. The forms of pleading in civil actions in courts of 
record, and the rules by which the sufficiency of the pleadings is to be determined, 
are those prescribed by this chapter. 

Rev., s. 487; Code, s. 231; C. C. P., s. 91. 


All forms of action previous to the adoption of the C. C. P. are abolished and now we have 
only one form, and the pleadings and the rules by which their sufficiency is to be determined 
as prescribed in this chapter: Jones v. Mial, 82-257; Turner v. MeKee, 137-259; Sneeden v. 
Harris, 109-349; also see section 399. 


528. Subscription and verification of pleading. Every pleading in a court of 
record must be subscribed by the party or his attorney, and when any pleading 
is verified, every subsequent pleading, except a demurrer, must be verified also. 

Reyv., s. 488; Code, s. 257; C. C. P., s. 116. 
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That a pleading is not signed is an irregularity and not a fatal defect: Harris v. Bennett, 
160-339. 

The verification must be to a complaint, and not a statement of account; it must be in 
proper form; and the rule applies only to a court of record: Building Co. vy. Hardware Co., 
173-55. The object in verifying pleadings: Miller y. Curl, 162-1; Griffin v. Light Co., 111-434. 
Where pleading is verified every subsequent pleading, except a demurrer, must be verified: 
Alford v. MeCormac, 90-151; Lindsay vy. Beaman, 128-191. The effect of filing complaint 
unverified is to dispense with the necessity of subsequent pleadings being verified: Reynolds 
y. Smathers, 87-24. When pleading amended after verification it stands as unverified, and no 
subsequent pleading need be verified: Rankin y. Allison, 64-673. 

When verified complaint filed and no answer is filed plaintiff is entitled to judgment: 
Kruger v. Bank, 123-16; Curran v. Kerchner, 117-264; Griffin v. Light Co., 111-434—also 
entitled when answer not verified is filed, Alford v. McCormac, 90-151; Alspaugh v. Winstead, 
79-526—but where a properly verified complaint would entitie a plaintiff to final judgment for 
want of answer, if complaint is not properly verified, judgment should be by default and 
inquiry, Cole v. Boyd, 125-496. Effect of landlord verifying pleading in action of ejectment 
and tenant failing to verify: Harkey v. Houston, 65-137. 


529. Form of verification. The verification must be in substance that the same 
is true to the knowledge of the person making it, except as to those matters stated 
on information and belief, and as to those matters he believes it to be true; and 
must be by affidavit of the party, or if there are several parties united in interest 
and pleading together, by one at least of such parties acquainted with the facts, 
if the party is in the county where the attorney resides and is capable of making 
the affidavit. 

Rey., s. 489; Code, s. 258; C. C. P., s. 117; 1868-9, ¢. 159, s. 7. 

For special form of verification in action for divorce, see section 1661. The verification is 
sufficient if taken before an officer authorized to administer oaths, and it need not be sub- 
scribed: Currie v. Mining Co., 157-209; Alford v. MeCormac, 90-151. A verified complaint, 
amended by unverified amendment, renders amended complaint unverified: Brown v. Rhine- 
hart, 112-772. Court may grant amendment to verification: Cantwell v. Herring, 127-81; 
Best v. Dunn, 126-560; Payne v. Boyd, 125-499. 

SUFFICIENT VERIFICATIONS. ‘‘The facts set forth in the foregoing complaint of 
his own knowledge are true, except as to those matters stated upon information and belief, 
and as to those matters, he believes it to be true’’: Alspaugh v. Winstead, 79-526; but see 
Phifer vy. Ins. Co., 128-414. ‘‘Foregoing answer of defendant is true of his own knowledge, 
except those matters stated on information and belief, and he believes those to be true’’: 
MeLamb v. McPhail, 126-218. 

INSUFFICIENT VERIFICATIONS. ‘‘The facts herein stated are true to the best of his 
knowledge, information and belief’’: Cowles v. Hardin, 79-577; Benedict v. Hall, 76-114. 
‘‘The facts stated in this complaint of his own knowledge are true, and those stated on in- 
formation and belief he believes to be true’’: Miller v. Curl, 162-1; Carroll v. MeMillan, 133- 
140; Phifer v. Ins. Co., 123-410; Payne v. Boyd, 125-499; Cole v. Boyd, 125-496. ‘‘Sworn 
and subscribed to’’: Martin vy. Martin, 130-28. 


530. Verification by agent or attorney. The affidavit may also be made by the 
agent or attorney, if the action or defense is founded upon a written instrument 
for the payment of money only and the instrument is in the possession of the 
agent or attorney, or if all the material allegations of the pleadings are within the 
personal knowledge of the agent. or attorney. When the pleading is verified by 
any other person than the party, he shall set forth in the affidavit his knowledge 
or the grounds of his belief on the subject, and the reasons why it is not made 
by the party. 

Rev., s. 490; Code, s. 258; C. C. P., s. 117; 1868-9, c. 159, s. 7. 

Verification by agent: Griffin v. Light Co., 111-434; Hammerslaugh y. Farrior, 95-135; 
Johnson vy. Maxwell, 87-18. Should state his knowledge, grounds for belief, and reason for 


207 


531 CIVIL PROCEDURE—Aarrt. 17 Ch, 12 


making it: Miller v. Curl, 162-1; Griffin v. Light Co., 111-434; Hammerslaugh v. Farrior, 
95-1385; Banks v. Mfg. Co., 108-282. 

531. Verification by corporation or the state. When a corporation is a party 
the verification may be made by any officer, or managing or local agent thereof 
upon whom summons might be served; and when the state or any officer thereof 
in its behalf is a party, the verification may be made by any person acquainted 
with the facts. 

Rev., s. 491; Code, s: 258; 1901, ¢: 6105 C.-C. P., s. 117; 1868-9) %c. 159; s: 7. 


The verification by an officer is the verification of the corporation: Bank y. Hutchinson, 87- 
22. The officer of corporation need not state the ground of his knowledge, etc.: Ibid. Since 
the amendment of 1901, c. 610, decisions holding that agents cannot verify are of no effect; 
a managing or local agent can now verify: Godwin v. Tel. Co., 136-258—also a managing 
director, Best v. Mortgage Co., 131-71. 


532. Verification before what officer. Any officer competent to take the ac- 
knowledgment of deeds, and any judge or clerk of the superior court, notary 
public, in or out of the state, or justice of the peace, is competent to take affidavits 
for the verification of pleadings, in any court or county in the state, and for 
general purposes. 

Rev., s. 492; Code, s. 258; 1891, ce. 140; C. C. P., s. 117; 1868-9, c. 159, s. 7. 


May be made before clerk of court of record in another state: Hinton vy. Ins. Co., 116-22; 
Barcello v. Hapgood, 118-712. Courts take judicial notice of the seals of courts of another 
state to determine validity of verification: Hinton y. Ins. Co., 116-22. Notary not affixing 
seal, verification invalid: Tucker v. Life Assn., 112-796. 


533. When verification omitted; use in criminal prosecutions. The verifica- 
tion may be omitted when an admission of the truth of the allegation might sub- 
ject the party to prosecution for felony. No pleading can be used in a criminal 
prosecution against the party as proof of a fact admitted or alleged in it. 

Rev., s. 493; Code, s. 258; C. C. P., s. 117; 1868-9, ¢c. 159, s. 7. 

Section referred to in State v. Smith, 164-475. 


534. Items of account; bill of particulars. It is not necessary for a party to set 
forth in a pleading the items of an account alleged in it; but he must deliver to 
the adverse party, within ten days after a demand therefor in writing, a copy of 
the account, which, if the pleading is verified, must be verified by his own oath, 
or that of his agent or attorney if within the personal knowledge of the agent or 
attorney, to the effect that he believes it to be true, or be precluded from giving 
evidence thereof. The court or judge may order a further account when the one 
delivered is defective, and may, in all cases, order a bill of particulars of the claim 
of either party to be furnished. 

Rey., 8. 494; Code, s. 259; C. C. P., s. 118. 

It is not requisite that the items should be set out in the pleadings; a bill of particulars 
can be ordered by the court if demanded: McPhail v. Johnson, 115-302. 


BILLS OF PARTICULARS. When court will order: Lumber Co. v. R. R., 141-179; 
Turner v. McKee, 137-254; Allen v. Rwy., 120-548; Lucas v. R. R., 121-509; State v. Pickett, 
118-1231; Townsend v. Williams, 117-330; State v. Shade, 115-757; State v. Dunn, 109-839; 
State v. Gates, 107-835; State v. Bryant, 111-693; Bryan yv. Spivey, 106-95; Conley v. R. R., 
109-692; Bristol v. R. R., 175-509. Purpose and effect of bill: Cropsey v. Markham, 171-43; 
Wiggins v. Guthrie, 101-661. Where solicitor files a bill, state is confined in its proof to items 
set out: State v. Van Pelt, 136-633. Person insisting upon rejecting testimony, because bill 
of particulars not furnished, must have question settled before trial: State v. Brady, 107-822; 
Wiggins v. Guthrie, 101-661. Bills of particulars in contested election cases: Boyer v. Teague, 
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106-576. A bill does not supply defects in indictment: State v. Van Pelt, 136-633. For bills 
of particulars in criminal actions, see section 4613. 


535. Pleadings construed liberally. In the construction of a pleading for the 
purpose of determining its effect its allegations shall be liberally construed with 
a view to substantial justice between the parties. 

Rey., s. 495; Code, s. 260; C. C. P., s. 119. 

A pleading is liberally construed, with every reasonable intendment in favor of the pleader, 
and if it contains facts sufficient to constitute a cause of action or defense it will be sus- 
tained: Hartsfield v. Bryan, 177-166; Parker v. Parker, 176-198; Muse v. Motor Co., 175-466; 
Simmons vy. Lumber Co., 174-220; Talley v. Granite Co., 174-445; Renn v. R. R., 170-128; 
Green v. Biggs, 167-417; Hoke vy. Glenn, 167-594; Lyon v. R. R., 165-143; Bank vy. Duffy, 
156-83; Wyatt v. R. R., 156-307; Brewer v. Wynne, 154-467; Machine Co. v. Feezer, 152-516; 
Jones v. Henderson, 147-120; White v. Carroll, 146-230; Blackmore v. Winders, 144-214; 
Turner v. McKee, 137-259; Davis v. R. R., 186-121; R. R. Co. v. Main, 132-452; Adams v. 
Hayes, 120-388; Stubbs v. Motz, 113-459; Stokes v. Taylor, 104-394; Buie v. Brown, 104-335. 
While pleadings are to be construed liberally they are to be so construed as to give the de- 
fendant an opportunity to know the grounds upon which he is charged with liability: Thoma- 
son v. R. R., 142-318; and material allegations must not be omitted: Eddleman v. Lentz, 
158-65; Bank v. Duffy, 156-83; Blackmore v. Winders, 144-212. Affidavit for restraining order 
treated as a complaint: Mason v. Stephens, 168-369. 

The common-law rule that every pleading should be construed against the pleader is modi- 
fied by this section: Wright v. Ins. Co., 135-488; Wood vy. Kineaid, 144-393; Brewer v. 
Wynne, 154-467. See section 399. Cases merely referring to section: Knott v. R. R., 142- 
241; Oyster v. Mining Co., 140-138; Staton v. Webb, 137-38; Ravenal v. Ingram, 131-551; 
Watkins v. Mfg. Co., 131-540; Sloan y. R. R., 126-489; Smith v. Building and Loan, 119-254. 


536. Time for pleading enlarged. The judge may likewise, in his discretion, 
and upon such terms as may be just, allow an answer or reply to be made, or 
other act to be done, after the time limited, or by an order to enlarge the time. 

Rey., s. 512; Code, s. 274; C. C. P., s. 183. 


As to amendments of pleadings, process, etc., see sections 545-551. Time allowed to plead, 
upon request, is an appearance: Cook v. Bank, 129-149. The extension of time hereunder 
cannot be beyond the next term without consent: Sheek v. Sain, 127-271. An agreement be- 
tween counsel for time to file answer is an acceptance of jurisdiction and a waiver of any 
right to remove: Garrett v. Bear, 144-23. The trial court may permit an answer to be filed 
after the supreme court has decided that judgment by default should have been entered for the 
plaintiff: Cook v. Bank, 131-96, overruling Cook v. Bank, 131-83; see, also, Griffin v. Light Co., 
111-434; Bank y. Ireland, 122-576. Extension of time to file pleadings should not be encour- 
aged: Dempsey v. Rhodes, 93-120; Griffin v. Light Co., 111-438. Extensions of time and 
amendments hereunder entirely within court’s discretion and not reviewable: Wilmington vy. 
MeDonald, 133-548; White v. Lokey, 131-72; Best v. Mortgage Co., 131-70; Woodcock v. 
Merrimon, 122-731; Gwinn v. Parker, 119-19; Armour Packing Co. v. Williams, 122-408; 
Bailey v. Comrs., 120-388; Mallard v. Patterson, 108-255; McMillan v. Baxley, 112-578; Gore 
v. Davis, 124-234; Kruger v. Bank, 123-17; Gilchrist v. Kitchin, 86-20; Reese v. Jones, 84-597; 
Austin y. Clarke, 70-458. Dismissing action for failure to file complaint in time not reviewable: 
Armour Packing Co. vy. Williams, 122-408. Order at request of one party allowing to both 
parties time to file pleadings, with no exception by adverse party, is binding on both: Mecke vy. 
Mineral Co., 122-790. As to extension of time to file answer: Morgan v. Harris, 141-360; 
Wilmington v. MeDonald, 133-548; Mauney v. Hamilton, 132-295; White v. Lokey, 131-72; 
Cook v. Bank, 131-96; Gore v. Davis, 124-234; Bailey v. Comrs., 120-388; Woodcock v. Merri- 
mon, 122-731; Gwinn v. Parker, 119-19; Mallard v. Patterson, 108-255; Reese v. Jones, 84-597; 
Best v. Mortgage Co., 131-70; Griffin v. Light Co., 111-434; Banks v. Mfg. Co., 108-282— 
reply, Strause v. Ins. Co., 128-64; McMillan yv. Baxley, 112-578; Bank y. Ireland, 122-576— 
defense bond, Dunn vy. Marks, 141-232; Becton v. Dunn, 137-563; Timber Co. v. Butler, 130-50. 
Upon failing to file answer within the extended time, the court may still allow filing: Church 
v. Church, 158-564. Section applies to proceedings under the Torrens Act: Mfg. Co. v. 
Spruill, 169-618. Filing of answer after supreme court reverses ruling of lower court in sus- 
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taining demurrer and dismissing action: Sloan v. R. R., 126-487. Cases merely referring to 
section: Stockton vy. Mining Co., 144-599; Laney v. Mackey, 144-632. 


537. Irrelevant, redundant, indefinite pleadings. If irrelevant or redundant 
matter is inserted in a pleading, it may be stricken out on motion of any person 
aggrieved thereby, but this motion must be made before answer or demurrer, or 
before an extension of time to plead is granted. When the allegations of a plead- 
ing are so indefinite or uncertain that the precise nature of the charge or defense 
is not apparent, the court may require the pleading to be made definite and cer- 
tain by amendment. 


‘Rey., s. 496; Code, s. 261; C. C. P., s. 120. 
For sham and irrelevant defenses, see this chapter, s. 510. 


If a pleading is too indefinite or uncertain, it should be corrected on motion: Bank v. 
Duffy, 156-83; and not by demurrer: Womack v. Carter, 160-286; Jones v. Henderson, 147-120. 
Judge acts upon motion: Blackmore vy. Winders, 144-216; Wood v. Kineaid, 144-396; Oyster 
v. Mining Co., 140-188; Wright v. Ins. Co., 138-4938; Rwy. Co. v. Main, 132-445; Skittletharpe 
v. Skittletharpe, 130-75; Allen y. R. R., 120-548; Buie v. Brown, 104-335; Fulps v. Mock, 108- 
605; Smith vy. Summerfield, 108-284; Stokes v. Taylor, 104-394; Speight v. Jones, 99-145; 
Johnston v. Pate, 83-110—or ex mero motu: Allen vy. R. R., 120-548; Buie v. Brown, 104-335; 
MeKinnon v. McIntosh, 98-89; Turner v. Cuthrell, 94-239. Motion must be made before answer 
or demurrer: Lee v. Thornton, 171-209; Pender v. Mallett, 123-57; Lucas v. R. R., 121-506; 
Daniels v. Fowler, 120-14; Fulps v. Mock, 108-605; Smith v. Summerfield, 108-284; Stokes v. 
Taylor, 104-394; Irvin v. Clark, 98-487; Morgan v. Bank, 93-352; Best v. Clyde, 86-4; but see 
as to appeals from justice’s court, Smith v. Newberry, 140-387. Motion addressed entirely 
to discretion of trial judge: Allen v. R. R., 120-550; Conley v. R. R., 109-692; and the party 
should make reasonable attempt to comply: Bristol v. R. R., 175-509; but the court cannot 
direct the party to accept and plead a particular fact: Hensley v. Furniture Co., 164-148. 
Pleadings containing offensive matter should be removed from the files: Mitchell v. Brown, 
88-156. If there is any formal defect which renders the pleading unintelligible, or the precise 
nature of the charge or defense be not apparent by reason thereof, it can be corrected on 
motion: Blackmore v. Winders, 144-216. 


538. Pleading judgments. In pleading a judgment or other determination of 
a court or of an officer of special jurisdiction, it is not necessary to state the 
facts conferring jurisdiction, but the judgment or determination may be stated 
to have been duly given or made. If this allegation is controverted, the party 
pleading must establish, on the trial, the facts conferring jurisdiction. 

Rey., s. 497 ; Code,,.s. 262; C. C. P., s. 121. 

The defense of a former judgment must be pleaded, even if judgment was rendered by the 
same court: Smith v. Lumber Co., 140-375; Blackwell v. Dibbrell, 103-270; Daniel v. Bellamy, 
91-78. 


539. How conditions precedent pleaded. In pleading the performance of con- 
ditions precedent in a contract, 1t is not necessary to state the facts showing 
performance, but it may be stated generally that the party duly performed all 
the conditions on his part. If this allegation is controverted, the party pleading 
must establish, on the trial, the facts showing performance. 

Rey., s. 498; Code, s. 263; C. C. P., s. 122. 

Allegation that plaintiff ‘‘duly performed’’ sufficient: Britt v. Ins. Co., 105-175. 


540. How instrument for payment of money pleaded. In an action or defense 
founded upon an instrument for the payment of money only, it is sufficient for 
the party pleading to give a copy of the instrument, and to state that there is,due 
to him thereon, from the adverse party, a specified sum which he claims. 

Rey., s. 499; Code, s. 263; C. C. P., s. 122. 
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541. How private statutes pleaded. In pleading a private statute or right 
derived therefrom it is sufficient to refer to the statute by its title or the day of 
its ratification, and the court shall thereupon take judicial notice of it. 

Rey., s. 500; Code, s. 264; C. C. P., s. 128. 

This is a rule of pleading to prevent the litigant from being taken by surprise: Reid v. 
R. R., 162-355. Necessity of pleading the statute: Corporation Com. v. R. R., 127-283; Durham 
v. R. R., 108-399; Hughes vy. Comrs., 107-598. How to plead it: Trustee v. Satchwell, 77-111. 
That a private statute is published in the public statutes or a public statute in the private 
statutes does not change its nature: Durham v. R. R., 108-399; Hancock v. R. R., 124-222, 


542. Pleadings in libel and slander. In an action for lbel or slander it is 
not necessary to state in the complaint any extrinsic facts for the purpose of 
showing the application to the plaintiff of the defamatory matter out of which 
the cause of action arose, but it is sufficient to state generally that the same was 
published or spoken concerning the plaintiff; and if such allegation is contro- 
verted, the plaintiff is bound to establish on trial that it was so published or 
spoken. 

The defendant may in his answer allege both the truth of the matter charged 
as defamatory, and any mitigating circumstances to reduce the amount of dam- 
ages; and whether he prove the justification or not, he may give in evidence the 
_mitigating circumstances. 

Rey., ss. 501-2; Code, ss. 265-6; C. C. P., ss. 124-5. 

COMPLAINT. See section 2429 et seq. Refined and subtle distinctions of the common-law 
pleading done away with: Carson vy. Mills, 69-124. Only necessary now to state that the words 
were published or spoken concerning the plaintiff: Ibid.; also Wozelka v. Hettrick, 93-10; 
Burns v. Williams, 88-159. Compiaint need not negative the idea that the words were privi- 
leged: Gudger v. Penland, 108-593. Action for slander or libel where the words were spoken 
of a class, as a jury: Carter v. King, 174-549. Upon a demurrer sustained to a complaint 
against two defendants for uttering different slanderous words, plaintiff amended alleging 
conspiracy: Rice vy. McAdams, 149-29. 

ANSWER. See section 2429 et seq. Plea of justification: Logan v. Hodges, 146-38; 
Moore v. Edmiston, 70-510. Mitigating circumstances pleaded and given in evidence: Logan 
v. Hodges, 146-38; Ivie v. King, 167-174; Upchurch v. Robertson, 127-128; Gudger v. Penland, 
108-593; State v. Hinson, 103-375; Knott v. Burwell, 96-272; MeDougald v. Coward, 95-368; 
Sowers v. Sowers, 87-303; McCurry v. McCurry, 82-296. When defendant pleads the general 
issue in a suit for slander, evidence in justification or mitigation is incompetent: Upchurch vy. 
Robertson, 127-127; Burris v. Bush, 170-394. A plea of justification not supported by evi- 
dence may be considered in aggravation of damages: Ivie v. King, 167-174; s. ¢., 169-261. 
Self-defense in libel applies only to a denial or explanation: Ivie v. King, 167-174. 


543. Allegations not denied, deemed true. Every material allegation of the 
complaint not controverted by the answer, and every material allegation of new 
matter in the answer, constituting a counterclaim, not controverted by the reply 
is, for the purposes of the action, taken as true. But the allegation of new matter 
in the answer, not relating to a counterclaim, or of new matter in reply, is to be 
deemed controverted by the adverse party as upon a direct denial or avoidance, 
as the case requires. 

Rey.,.82,.503.5, Code, s..268° C..C..P., s. 127. 


Not necessary to put pleadings in evidence to show that allegations not denied: West v. 
Grocery Co., 138-168. Allegations in complaint, not denied, deemed true: Fleming y. R. R., 
160-197; Hauser vy. Harding, 126-295; Cook v. Guirkin, 119-13; McMillan v. Gambill, 115-352; 
Stephenson v. Felton, 106-114; Grant v. Gooch, 105-281; Tucker v. Wilkins, 105-272; Harris v. 
Sneeden, 104-369; Bonham v. Craig, 80-224; Oates v. Gray, 66-442; Jenkins y. Ore Co., 65-563— 
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except in divorce, when failure to deny has no effect, Toole v. Toole, 112-152; Steel v. Steel, 
104-631—and except when legal proposition stated in complaint, Tiddy v. Graves, 126-624; 
Gatlin v. Tarboro, 78-119; Kelly v. McCallum, 83-563. 

Allegations in answer constituting counterclaim, not denied, deemed true: Rountree vy. Britt, 
94-104; Green v. R. R., 77-95; McKesson v. Mendenhall, 64-287—but new matter in answer not 
constituting a counterclaim is deemed denied: White v. Carroll, 146-230; Fishblate v. Fidelity 
Co., 140-594; Smith v. Bruton, 137-79; Jeffreys v. R. R., 127-881; MeLamb v. McPhail, 126- 
221; Bank v. Loughran, 122-674; James v. R. R., 121-530; Wagon Co. v. Byrd, 119-461; 
Morgan v. Roper, 119-368; Askew v. Koonce, 118-526; Vance v. Vance, 118-864; McQueen v. 
Bank, 111-515; Buffkins v. Eason, 110-264; Grant v. Gooch, 105-278; Stanton v. Hughes, 
97-318; Fitzgerald vy. Shelton, 95-519; Dempsey v. Rhodes, 93-120; Skinner v. Wood, 76-110; 
Price v. Eccles, 73-162. Admission by failure to deny is as available as if found by a jury: 
Grant v. Gooch, 105-281; Kelly v. McCallum, 83-563; Bonham y. Craig, 80-224; Jenkins v. 
Ore Co., 65-563. When allegations of complaint are admitted by answer and counterclaim 
partly admitted and partly denied, and no evidence introduced, judgment will be rendered 
according to admissions: Adams v. Beasley, 174-118. How pleadings may be used in evidence: 
Jones v. R. R., 176-260; Wade v. Contracting Co., 149-177. Section merely referred to in Junge 
v. MacKnight, 135-110; Page v. Ins. Co., 131-116; Gattis v. Kilgo, 128-423; Gregg v. Mal- 
lett, 111-78. 


544. Pleading lost, copy used. If an original pleading or paper is lost or 
withheld by any person, the court may authorize a copy to be filed and used 
instead of the original. 

Rey., s. 504; Code, s. 600; C. C. P., s. 357. 


Copy should always be supplied before case argued before supreme court: Blackmore v. 
Winders, 144-219. An order permitting pleadings to be substituted for those lost is not review- 
able: Bray v. Creekmore, 109-49. 


Art. 18. AMENDMENTS 


545. Amendment as of course. Any pleading may be once amended of course, 
without costs, and without prejudice to the proceedings already had, at any time 
before the period for answering it expires; or it can be so amended at any time, 
unless it is made to appear to the court that it was done for the purpose of delay, 
and the plaintiff or defendant will thereby lose the benefit of a term for which 
the cause is, or may be, docketed for trial; and if it appears to the court or judge 
that the amendment was made for that purpose, it may be stricken out, and such 
terms imposed as seem just to the court or judge. 

Rey,., Ss. 500,;.Code, s..272: C.-C, Bs. 131. 


Any pleading may be once amended as of course without cost: Barnes v. Crawford, 115-80. 
As to amendments to pleadings, process and other proceedings, see section 547. 


546. Pleading over after demurrer. After the decision on a demurrer, the 
judge shall, if it appear that the demurrer was interposed in good faith, allow 
the party to plead over upon such terms as may be just. 

Revwas..00G Codeys. 212, 4G. C, Pash 131 ai Sil 2G elias 

See sections 510, 513, 514, 515, 5990. This section gives a right to answer over at the same 
term of court, if demurrer interposed in good faith: Kearnes v. Gray, 173-555; Ayers vy. 
Bailey, 162-209; Olive v. R. R., 152-279; Wilcox v. R. R., 152-316; Morgan v. Harris, 141-358; 
Perry v. Comrs., 130-558; Sloan v. R. R., 126-487; Turner v. McKee, 137-255; Gore v. Davis, 
124-234; Gorrell v. Water Supply Co., 124-337; Barnes v. Crawford, 115-76; Hornthal vy. Bur- 
well, 109-18; Bronson v. Ins. Co., 85-415; Moore v. Hobbs, 77-66—but if demurrer is frivolous, 
defendant may answer over only in the discretion of the court: Parker v. R. R., 150-433; 
Morgan vy. Harris, 141-358; Cowan y. Baird, 77-201—and refusal to hold demurrer frivolous 
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is not appealable, Morgan v. Harris, 141-358; Abbott v. Hancock, 123-89; Walters v. Starnes, 
118-842. Where demurrer sustained, plaintiff allowed to amend in discretion of court only: 
Fidelity Co. v. Jordan, 134-236; Woodcock yv. Bostic, 128-243; Barnes v. Crawford, 115-76; 
Netherton vy. Candler, 78-88; but see Williams vy. Smith, 134-249. 


547. Amendments in discretion of court. The judge or court may, before and 
after judgment, in furtherance of justice, and on such terms as may be proper, 
amend any pleading, process or proceeding, by adding or striking out the name 
of any party; by correcting a mistake in the name of a party, or a mistake in 
any other respect; by inserting other allegations material to the case; or when 
the amendment does not change substantially the claim or defense, by conforming 
the pleading or proceeding to the fact proved. When a proceeding taken by a 
party fails to conform to law in any respect, the trial judge may permit an 
amendment of the proceeding so as to make it conformable thereto. 

Rey., ss. 507, 512; Code, ss. 278, 274; C. C. P., ss. 132, 1383. 

See sections 545, 546, 548-553. 


GENERAL POWER OF AMENDMENT. The courts pursue a liberal policy in amend- 
ments in order to have a trial upon the merits and to prevent injustice: Brewer v. Ring and 
Valk, 177-476; Deligny v. Furniture Co., 170-189; Blalock y. Clark, 133-309; Simpson v. 
Lumber Co., 133-99; Railway Co. v. King, 125-455; North v. Dunn, 122-766; Bank v. Cotton 
Mills, 115-524; Cox v. Grisham, 113-279; Kron y. Smith, 96-389; Halstead v. Mullen, 93-252; 
Comrs. v. Blair, 76-136; Wilson vy. Moore, 72-558; Garrett v. Trotter, 65-430—and such amend- 
ments may be.made ex mero motu, Allen y. R. R., 120-548. 

Amendment is discretionary and not reviewable: Brewer v. Ring and Valk, 177-476; Cauley 
v. Dunn, 167-32; Adickes v. Chatham, 167-681; Hardin v. Greene, 164-99; Hockfield v. R. R., 
150-419; Coleman y. Coleman, 148-299; Streator v. Streator, 145-337; Aiken v. Mfg. Co., 141- 
339; Balk v. Harris, 130-383; Goodwin y. Fertilizer Co., 121-91; Brendle vy. Reese, 115-552; 
Donnelly v. Wilcox, 113-410; Maxwell v. McIver, 113-288; Allen v. McLendon, 113-321; Sin- 
elair v. R. R., 111-507; Moore v. Garner, 109-157; Bray v. Creedmore, 109-49; Jarrett v. Gibbs, 
107-303; Bank v. McElwee, 104-305; Blackwell v. Dibbrell, 103-270; Warden v. McKinnon, 
99-251; Knott v. Taylor, 96-553; Brooks v. Brooks, 90-142; Grant v. Burgwyn, 88-95; Wiggins 
v. McCoy, 87-499; Carpenter v. Huffsteller, 87-273; Reynolds v. Smathers, 87-24; Poston v. 
Rose, 87-279; Henry v. Cannon, 86-24; Gill v. Young, 88-61; Gilchrist v. Kitchen, 86-20; 
Boddie v. Woodard, 83-2; Reese v. Jones, 84-597; Dobson vy. Chambers, 78-334; Hinton v. 
Deans, 75-18. The discretion of the court is inherent as well as statutory: Gilchrist v. Kitchen, 
86-20; Knott v. Taylor, 96-553. 

But where court refuses amendment for want of power, it is reviewable: Balk y. Harris, 
130-381; Martin v. Bank, 131-123; State v. Fuller, 114-885. An appeal from an order refusing 
amendment to pleadings is premature: Streator v. Streator, 145-337; Ayers v. Makely, 131-60— 
as is also appeal from order making an additional party, Bennett v. Shelton, 117-103. Where 
amendment not allowed it will be presumed that it was within the exercise of the court’s dis- 
cretion: Balk v. Harris, 130-381—but may be rebutted by statement of the trial judge to the 
contrary, Ayers v. Makely, 131-60. Too late to object after amendment made: Wilson vy. Pear- 
son, 102-290. 


IN WHAT COURT. Supreme court, see section 1414. In superior court, see cases supra. 
Before the clerk: Simmons v. Jones, 118-472; Cushing v. Styron, 104-338; Maxwell v. Blair, 
95-317. In justice’s court: McPhail v. Johnson, 115-298; Cox v. Grisham, 113-279. On appeal 
from justice: Hosiery Mills v. R. R., 174-449; R. R. v. Dill, 171-176; Laney v. Mackey, 144- 
630; McBride v. Welborn, 119-508; Starke v. Cotten, 115-81; McPhail vy. Johnson, 115-298; 
Sheldon v. Kivett, 110-408; Moore v. Garner, 109-157; Leathers v. Morris, 101-184; Allen v. 
Jackson, 86-321; Bank vy. McArthur, 82-107; Beville vy. Cox, 109-265; Thomas v. Simpson, 80-4; 
Johnson v. Rowland, 80-1; Lane vy. Morton, 78-7; Hinton v. Deans, 75-18; State v. Cauble, 
70-62; Bullard vy. Johnson, 65-436—and in cases appealed from clerk, Faison v. Williams, 
121-152; Elliott v. Tyson, 117-114; McLean y. Breece, 113-390; Lictie v. Chappell, 111-347; 
Robeson v. Hodges, 105-49; Finch v. Baskerville, 85-205; Capps v. Capps, 85-408; Sudderth v. 
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McCombs, 67-353. See section 637. After new trial granted in supreme court, court below 
may allow amendment: Lefler v. Lane, 170-181; Martin v. Martin, 130-27; Comrs. v. Kenan, 
127-181; but see Cook v. Bank, 130-183. 


TERMS OF AMENDMENT. Are entirely in court’s discretion: Robinson v. Willoughby, 
67-84—and must be strictly complied with, Hinton v. Ins. Co., 116-25; Crump v. Thomas, 
89-241. May refuse to allow an amendment to plead statute of limitations: R. R. v. Dill, 171- 
176; but general leave to amend allows such plea: Hardin v. Greene, 164-99. Where the 
amendment does not comply with the order another judge may strike it out, but not because 
the former judge had no power to make the order: Dockery v. Fairbanks, 172-529. 


LIMITATION OF POWER. An amendment cannot change the nature of the action or 
defense without consent: King vy. R. R., 176-301; Patterson v. Lumber Co., 175-90; Hardware 
Co. v. Banking Co., 169-744; Cooper v. R. R., 165-578; s. ¢., 170-490; Bennett v. R. R., 159-345 ; 
Bonner v. Stotesbury, 139-3; Finch vy. Strickland, 132-103; Simpson v. Lumber Co., 133-99; 
Shell v. West, 130-171; Smith v. Smith, 123-229; Goodwin v. Fertilizer Works, 123-162; Gillam 
v. Life Ins. Co., 121-369; Craven v. Russell, 118-564; Martin v. Bank, 131-121; Mizzell v. 
Ruffin, 118-69; Friedenwald Co. v. Tobacco Works, 117-544; Hester v. Mullen, 107-724; 
Richards v. Smith, 98-509; Knott v. Taylor, 96-553; Kron v. Smith, 96-389; Clendenin v. 
Turner, 96-416; Robbins v. Harris, 96-557; Ely v. Early, 94-1; McNair v. Comrs., 93-364; 
Grant v. Burgwyn, 88-95; Carpenter v. Huffsteller, 87-273; Gilchrist vy. Kitchen, 86-20; March 
v. Verble, 79-19; but see Reynolds v. R. R. Co., 136-348; Simpson y. Lumber Co., 133-95; 
Pender v. Mallett, 123-61; King v. Dudley, 113-167—or where defendant not allowed also to 
amend to meet added allegations of complaint, Dobson v. R. R., 129-289; Brooks v. Brooks, 
90-142—or where defendant is deprived of a defense, Gillam v. Ins. Co., 121-369; Goodwin vy. 
Fertilizer Works, 123-162; Parker v. Harden, 122-111; Pender v. Mallett, 123-57; Gill v. Young, 
88-58; Henderson v. Graham, 84-496; Cogdell v. Exum, 69-464; Christmas vy. Mitchell, 38-535— 
or where it will defeat a statutory provision, Patterson v. Wadsworth, 94-538; Cogdell v. 
Exum, 69-464—or to confer jurisdiction, Gillam v. Ins. Co., 121-369—or to set up cause of 
action accruing subsequently, Powell v. Allen, 103-46; Jackson v. McLean, 96-474; Clendenin 
v. Turner, 96-416—or to disturb a vested right, Brown vy. Mitchell, 102-374—or to add a party 
that necessarily changes the cause of action, She!l v. West, 130-171. If amendment changing 
the nature of the action is allowed, the statute of limitations runs up to the time of the amend- 
ment: Ely vy. Early, 94-1; Sams v. Price, 121-392; but increasing the amount of damage does 
not change the cause of action and relates back to commencement of action: McLaughlin v. 
R. R., 174-182; Pickett v. R. R., 153-149. Amending a defective statement of a cause of 
action does not change the cause: Renn v. R. R., 170-128; Lefler v. Lane, 170-181; Deligny v. 
Furniture Co., 170-189; Steeley v. Lumber Co., 165-27. Supreme court will not allow an amend- 
ment to destroy an exception duly taken: West v. R. R., 140-620. 


AMENDMENT OF PLEADINGS. To make necessary parties: Belding y. Archer, 131-287; 
Proctor v. Ins. Co., 124-265; Walker v. Miller, 139-448; Comrs. v. Candler, 123-682; Reynolds 
v. Smathers, 87-24—to make additional parties: Kerr vy. Hicks, 154-265; Hosiery Mills v. R. R., 
174-449; Aiken v. Mfg. Co., 141-339; Bernard v. Shemwell, 139-447; Mills v. Callahan, 126-756; 
Tillery v. Candler, 118-888; Bullard v. Johnson, 65-436; Bruce vy. Nicholson, 109-202; Plem- 
mons v. Imp. Co., 108-614; Tucker v. Markland, 101-422; Clendenin y. Turner, 96-416; Merrill 
v. Merrill, 92-657; Isler v. Koonce, 83-55; Glenn v. Bank, 80-97; Bank y. Creditors, 80-9— 
to strike out name of party, Campbell v. Power Co., 166-488; McLaughlin y. R. R., 174-182; 
Bullard v. Johnson, 65-486; Forte v. Boone, 114-176; Maggett v. Roberts, 108-174; Brown vy. 
Mitchell, 102-347; Gatewood v. Leake, 99-363; Jarrett v. Gibbs, 107-303—to show jurisdiction: 
Elliott v. Tyson, 117-114; Planing Mills v. MeNinch, 99-517; Singer Mfg. Co. v. Barrett, 
95-36; but see Gillam v. Life Ins. Co., 121-369; Boyd v. R. R., 182-184—to make proper re- 
lator, Comrs. v. Candler, 123-682; Forte v. Boone, 114-176—to substitute parties, R. R. v. Tel. 
Co., 113-220; Hodge v. R. R., 108-24; Wilson v. Pearson, 102-290; Bray v. Creekmore, 109-49— 
to make the action against county instead of county commissioners, Fountain y. Pitt, 171-113— 
to use names of individual plaintiffs instead of firm name, Rosenbacher vy. Martin, 170-236— 
to make wife party with husband, Hooker v. R. R., 156-155. 

To perfect complaint that does not wholly state a cause of action: Stone v. R. R., 144-220; 
Williams v. Smith, 134-252; Blalock v. Clark, 133-306; Lassiter v. R. R., 136-92; Parker v. 
Harden, 122-111; Woodbury v. Evans, 122-179; Simpson v. Lumber Co., 133-95; Mizzell v. 
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Ruffin, 118-69; Jackson v. Jackson, 105-433; Moore vy. Nowell, 94-265; Halstead vy. Mullen, 
93-255; Pearce v. Mason, 78-37; Garrett v. Trotter, 65-435; Johnson v. Finch, 93-205; Renn 
y. R. R., 170-128—to make pleading plain, definite and certain, McKinnon y. McIntosh, 98-89— 
to add to defense in action of ejectment, Taylor v. Gooch, 110-387—to set up mistake in a 
deed in action concerning land, Ely v. Early, 94-1—to make answer responsive to amended 
complaint, Sams y. Price, 121-392; Brooks v. Brooks, 90-142; Gill v. Young, 88-58—to enable 
plaintiff to recover for tort instead of on contract by changing mode of stating same facts, 
Reynolds y. R. R., 136-345—to conform pleading to proof, when does not change cause of action, 
King v. R. R., 176-301; Woodbury v. Evans, 122-780; Bedsole v. R. R., 151-152; Andrews v. 
Grimes, 148-437; Dickens v. Perkins, 134-223; Nims Mfg. Co. v. Blythe, 127-325; Hendon vy. 
R. R., 127-114; Abernathy v. Seagle, 98-553; Kiger v. Harmon, 113-407; Spivey v. Grant, 96- 
214; Barnes v. Barnes, 104-613; Gibbs v. Fuller, 66-116—to cure affidavit in divorce, Moore v. 
Moore, 130-333; Holloman v. Holloman, 127-15—to set up statute of limitations, Smith v. 
Smith, 123-229—to conform to agreed facts, Dalby v. Hancock, 125-327—to include right of 
attachment as against intervener, Finch v. ‘Gregg, 126-179—to perfect lost pleadings on appeal 
from justice’s court: Faison v. Johnson, 78-78—to allow counterclaim on appeal, not set up 
before justice: Thomas y. Simpson, 80-4; Johnson v. Rowland, 80-1—to enable recovery of 
expenses instead of commissions by trustee under deed of trust, Fry v. Graham, 122-773— 
to conform to decision of supreme court, McCulloch v. R. R., 146-316; Banking Co. v. More- 
head, 126-279; Vick v. Vick, 126-127; Faison v. Williams, 121-153; Holley v. Holley, 96-229— 
to change amount demanded, Boyd v. R. R., 1382-184—to correct date of release pleaded, R. R. 
v. Main, 132-445—to show better profile in action to condemn land, R. R. v. Newton, 133-132— 
to set up estoppel in proceeding to drain land, Porter v. Armstrong, 134-455—to conform com- 
plaint to verdict, Gillis v. Arringdale, 135-295—to permit recovery on quantum meruit, Roberts 
v. Woodworking Co., 111-432—to permit widow to claim crops on dower land instead of as 
agent for minor child, King v. Dudley, 113-167—to perfect cause of action for deceit and false 
warranty, Joyner v. Early, 139-49. Amendment to. verification: Cantwell v. Herring, 127-81; 
Best v. Dunn, 126-560. An amended pleading does not exclude a party from the benedt of 
allegations in the original pleading: Threadgill v. Comrs., 116-616. 


AMENDMENT OF PROCESS. Power of amendment is broad, both by statute and on 
account of the inherent powers of the court, and is entirely discretionary: Swain v. Burden, 
124-16; Jackson vy. McLean, 90-64; Henderson v. Graham, 84-496; see section 1500. Amend- 
ment of summons: Calmes v. Lambert, 153-248; State v. Wells, 142-590; Ewbank v. Turner, 
134-80; Burwell v. Hughes, 116-430; McBride v. Welborn, 119-508; Piercy v. Watson, 118-976; 
Forte v. Boone, 114-176; McPhail v. Johnson, 115-298; Cox v. Grisham, 113-279; Redmond vy. 
Mullenax, 113-505; Jackson vy. McLean, 90-64; Capps v. Capps, 85-408; Henderson v. Graham, 
84-496; Chatham v. Crews, 81-343; Thomas v. Womack, 64-657—of return of summons, Grady 
v. R. R., 116-952; Campbell v. Smith, 115-498; Luttrell vy. Martin, 112-593—of affidavit for 
publication of summons, Mullen y. Canal Co., 112-109—of return of execution, Dysart v. 
Brandreth, 118-968; Williams v. Weaver, 101-1; Walters v. Moore, 90-41—of warrant issued 
by justice, State v. Cauble, 76-62; Bullard v. Johnson, 65-436—of pleadings in justice’s court, 
Moore vy. Garner, 109-157. Process in attachment: Page v. McDonald, 159-38. 


AMENDMENT OF PROCEEDINGS OTHER THAN PLEADINGS AND PROCESS. Of 
affidavit in attachment: Cook v. Mining Co., 114-617; Sheldon v. Kivett, 110-408; Cushing v. 
Styron, 104-338; Pope v. Frank, 81-180; Bank vy. Blossom, 92-695; Penniman y. Daniel, 93-332; 
Brown v. Hawkins, 65-645; Clark v. Clark, 64-150—and such affidavit can be amended even 
though original affidavit totally insufficient, Brown v. Hawkins, 65-645. Of nature of attorney’s 
appearance for client: Suiter v. Brittle, 90-19. Of affidavit in proceedings supplementary to 
execution: Weiller v. Lawrence, 81-69. Of judgment: Banking Co. vy. Duke, 121-110; Rosen- 
thal vy. Roberson, 114-594; Beam vy. Bridgers, 111-269; Brooks v. Stephens, 100-297; Cook v. 
Moore, 100-294; Wall v. Covington, 83-144; Farmer v. Willard, 75-401. Amendment of judg- 
ment must be made in court that rendered it: Adams vy. Reeves, 76-412; Morton v. Rippy, 84- 
611—but magistrate’s judgment docketed in superior court may be amended, when, Patterson 
v. Walton, 119-500. Of the record: Mann y. Mann, 176-353; Cook v. Telegraph Co., 150-428; 
Kerr v. Hicks, 131-90; Pipkin vy. McArtan, 122-194; State v. Jenkins, 121-637; Woodworking 
Co. v. Southwick, 119-611; State v. Gillikin, 114-832; State v. Pool, 106-698; Walton v. McKes- 
son, 101-428; Wynne v. Small, 102-132; Brooks v. Stephens, 100-297; State v. Warren, 95-674; 
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MeDowell v. MeDowell, 92-227; Walton v. Pearson, 85-34; State v. Swepson, 83-584; Perry v. 
Adams, 83-266; Bank v. McArthur, 82-107; State v. Davis, 80-384; Murrill v. Humphrey, 76- 
414; State v. King, 27-203; State v. Roberts, 19-540; State v. Calhoon, 18-374. Of magis- 
trate’s record when case appealed to superior court: Bank v. McArthur, 82-107. Courts will 
not allow amendment of its records, particularly after long lapse of time, without strong and 
convincing proof: Walton v. McKesson, 101-428. The court cannot amend the filing of a lien 
to make it comply with the statute: Jefferson v. Bryant, 161-404. Special venire ordered and 
no writ issued, writ may be issued nunc pro tunc: State v. Lewis, 177-555. 

TIME OF AMENDING. Record may be amended at chambers: Falkner v. Hunt, 68-475. 
Pleadings may be amended during trial, when: Woodbury v. Evans, 122-780; Sams v. Price, 
119-574; Craven v. Russell, 118-564; King vy. Dudley, 113-167; Allen v. McLendon, 113-322; 
Lilly v. Baker, 88-151; Garrett v. Trotter, 65-430—after judgment, when, Waters v. Waters, 
125-593; Knott v. Taylor, 96-553—after verdict, Boyd v. R. R., 132-184; Blalock v. Clark, 
133-308; Roberts v. Woodworking Co., 111-433; Brown v. Mitchell, 102-347; Robeson v. 
Hodges, 105-49; Morgan v. Smith, 95-396; Pearce v. Mason, 78-37; Dobson v. Chambers, 78- 
334; Righton y. Pruden, 73-61; Penny v. Smith, 65-35—after referee’s report, Mfg. Co. v. 
Blythe, 127-325. The court may allow amendment at the term or afterward: Mann y. Mann, 
176-353. Before or after judgment: Hardware Co. v. Banking Co., 169-744. Presumption 
that an amendment is regularly made: Monger v. Kelly, 115-294; Patterson v. Wadsworth, 
94-538. 


548. Amendment changing nature of action or relief; effect. When the com- 
plaint is so amended as to change the nature of the action and the character of 
the relief demanded, the judgment rendered does not operate as an estoppel upon 
any person acquiring an interest in the property in controversy prior to the 
allowance of the amendment. 

Rey., s. 508; 1901, ce. 486. 

See section 547. 


549. Unsubstantial defects disregarded. The court or judge shall, in every 
stage of the action, disregard any error or defect in the pleadings or proceedings 
which do not affect the substantial rights of the adverse party ; and no judgment 
may be reversed or affected by reason of such error or defect. 

Rev. &: 509’ Code, SU2fOe Rs Cave. 35 S9315,16 CC. Pet sual 30: 

As to immaterial variance between pleading and proof, see section 552. Cases directly sup- 
porting section: Wright v. Ins. Co., 138-488; Halstead v. Mullen, 93-255. Exceptions to 
pleadings that are reasonably certain and understood will be disregarded: Moore v. Hdmiston, 
70-510; Watkins v. Mfg. Co., 131-539; Gorman v. Bellamy, 82-499. Such defects in pleadings 
as would be remediable by amendment that does not change substantially the claim or defense 
will not sustain a dismissal of the action: Halstead v. Mullen, 93-255. Certain defects in 
procedure and process held not material: Barneyeastle v. Walker, 92-198; Wilson v. Moore, 
72-558; Best v. Mortgage.Co., 128-851; Patterson v. Walton, 119-500; White v. Morris, 107-98 ; 
Page v. McDonald, 159-88; Fountain v. Pitt, 171-113. 


550. Defendant sued in fictitious name; amendment. When the plaintiff is 
ignorant of the name of a defendant the latter may be designated in a pleading 
or proceeding by any name; and when his true name is discovered, the pleading 
or proceeding may be amended accordingly. 

Rey., s. 510; Code, s. 275; C. C. P., s. 184. £ 

A defect in name cured by judgment by default or by appeal by defendant without having 


moved to dismiss: Clawson v. Wolfe, 77-100; Patterson v. Walton, 119-500; Ryan y. Martin, 
91-464, Variation in middle initial of name is immaterial: Evans vy. Brendle, 173-149. 


551. Supplemental pleadings. The plaintiff or defendant respectively may be 
allowed on motion to make a supplemental complaint, answer or reply, alleging 
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facts material to the case occurring after, or of which the party was ignorant 
when his former pleading was filed. Hither party may set up by a supplemental 
pleading, the judgment or decree of any court of competent jurisdiction, rendered 
since the commencement of an action, determining all or any part of the matter 
in controversy in said action, and if the judgment is set up by the plaintiff, it 
shall be without prejudice to any provisional remedy theretofore issued or other 
proceedings had in the action on his behalf. 

Rey Soll Codes2 271.0 C.£Gs Bats 4136) 

See for amendment of pleadings, process, etc., sections 545-547, 552, 553. Plea puis darrein 
continuance is a supplemental pleading: Balk v. Harris, 130-381—and, if a bar to the action, 
can be allowed in court’s discretion; but as to whether it is a bar the court’s ruling is review- 
able: Ibid.; also Warden vy. McKinnon, 99-251. Such a plea does not waive other defenses: 
Williams v. Hutton, 164-216. Allowed when case comes back from appellate court: Holley v. 
Holley, 96-229; Faison v. Williams, 121-153; Vick vy. Vick, 126-127; Banking Co. v. Morehead, 
126-279—when new parties made and their connection with controversy not appearing, Hughes 
v. Hodges, 94-56; Coggins v. Flythe, 114-277; Moore v. R. R., 74-528; Baggarly v. Calvert, 
70-688—when one of two plaintiffs enters a retraxit, Sinclair v. R. R., 111-507—where defects 
in plaintiff’s title or matters validating defendant’s title have accrued since action begun, 
Taylor v. Gooch, 110-387—-when defendant has been discharged in bankruptcy, Balk v. Harris, 
130-381. 

Not allowed when party dies and relationship of new parties to him are ascertained from 
record: Hughes v. Hodges, 94-56—nor for purpose of injecting cause of action accrued since 
suit instituted: Metcalf v. Guthrie, 94-447—nor for purpose of setting up counterclaim after 
nonsuit has been entered: Well Co. v. Ice Co., 125-80. 


552. Variance, material and immaterial. 1. No variance between the allega- 
tion in a pleading and the proof shall be deemed material, unless it has actually 
misled the adverse party to his prejudice in maintaining his action upon the 
merits. Whenever it is alleged that a party has been so misled, that fact and in 
what respect he has been misled must be proved to the satisfaction of the court; 
and thereupon the judge may order the pleading to be amended upon such terms 
as shall be just. 

2. Where the variance is not material as herein provided, the judge may direct 
the fact to be found according to the evidence, or may order an immediate amend- 
ment without costs. 

Rey., ss. 515, 516; Code, ss. 269, 270; C. C. P., ss. 128, 129. 

For power of amendment and to make the pleading conform to the proof, see section 547. 
Proof without allegation is as unavailing as allegation without proof: Sultan v. R. R., 176- 
136; McCoy v. R. R., 142-383; Smith v. B. and L. Assn., 116-102; Abernathy v. Seagle, 98- 
553. The court cannot hear proof without allegation: Faulk v. Thornton, 108-314; Greer v. 
Herren, 99-492; Brittain v. Daniels, 94-781; McLaurin v. Cronly, 90-50. Material and imma- 
terial variance and failure of proof: Deligny v. Furniture Co., 170-189. Variance is imma- 
terial unless the adverse party has been misled: Brown v. Telegraph Co., 169-509; Bank v. 
Burgwyn, 116-122; Morgan vy. Bank, 93-352; Patrick v. R. R., 93-422; Lawrence v. Hester, 
93-79; Usry v. Suit, 91-406; Lilly v. Baker, 88-151. 

If variance is immaterial, it is disregarded; if material, the adverse party must take ad- 
vantage of it under this section: Muse v. Motor Co., 175-466; Simmons y. Lumber Co., 174- 
220; Coore v. R. R., 152-702; Andrews v. Grimes, 148-437; Hendon v. R. R., 127-110. Cases 
where variance was held immaterial: Edwards v. R. R., 162-278; Dellinger v. Electric R. R., 
160-532; Hamilton v. Nance, 159-56; Asbury v. R. R., 125-573; Bank v. Burgwyn, 116-122; 
Knowles v. R. R., 102-66; Morgan v. Bank, 93-352; Mode v. Penland, 93-292. Where party 
is misled, amendment allowed: Willis v. Branch, 94-143; Webb v. Taylor, 80-305; Houghton 
v. Newberry, 69-459; Shelton v. Davis, 59-324; Pegram vy. Stoltz, 67-144; and the case may be 
continued: Martin vy. Bank, 131-121. If no particular line of title is alleged, plaintiff may 
make out title from any source: Stewart v. Stephenson, 172-81; Taylor v. Meadows, 169-124. 
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553. Total failure of proof. Where the allegation of the cause of action or 
defense to which the proof is directed is unproved, not in some particular or 
particulars only, but in its entire scope and meaning, it is not deemed a case of 
variance, but a failure of proof. 

Revw se pl. Code, sy 390s (CGP resa 223. 

See Smith v. Loan Assn., 116-102; Hunt v. Vanderbilt, 115-559; Smith v. McGregor, 96-101; 


Grant v. Burgwyn, 88-95; Carpenter v. Huffsteller, 87-273; Pendleton v. Dalton, 96-507; 
Deligny v. Furniture Co., 170-189; Talley v. Granite Quarries Co., 174-445. 


SUBCHAPTER VII. TRIAL AND ITS INCIDENTS 


ART LOcmie: Uae Ad. 


554. Defined. A trial is the judicial examination of the issues between the 
parties, whether they be issues of law or of fact. 
Rev., s. 526; Code, s. 897; C. C. P., s. 223. 


All the issues that are material must be tried unless waived: Gordon v. Collett, 102-532; 
Davidson v. Gifford, 100-18; Porter v. R. R., 97-66. 


555. Joinder of issue and trial. Pleadings shall be made up and issues joined 
before the clerk. After pleadings have been so made up and issues joined, the 
clerk shall forthwith transmit the original papers in the cause to the court at 
term for trial upon the issues, when the case shall be proceeded with according 
to the course and practice of the court, and on appeal with the same procedure 
as is now in force. 

1919, c. 304, s. 8. 


556. How issue tried. An issue of law must be tried by the judge or court, 
unless it is referred. An issue of fact must be tried by a jury, unless a trial by 
jury is waived or a reference ordered. Every other issue is triable by the court, 
or judge, who, however, may order the whole issue, or any specific question of 
fact involved therein, to be tried by a jury, or may refer it. 

Rey., s. 527; Code, ss. 398, 399; C. C. P., ss. 224, 225. 


For compulsory reference, see section 573. So much of the pleadings ought to be read to 
the jury as may be necessary to explain and to present the issues: Smith v. Nimocks, 94-243. 
The consent to waive a jury trial may be made by counsel without special authority: Steven- 
son v. Felton, 99-58. Where parties agree to a particular mode of trial they are bound by it: 
Runnion v. Ramsay, 93-410. Error for judge to decide the issues unless both sides consent: 
Wilson v. Bynum, 92-717. 


TRIAL BY JURY. A matter of right, when: Power Co. v. Power Oo., 171-248; Driller Co. 
v. Worth, 117-515; Gwaltney v. Timber Co., 111-547; McQueen y. Bank, 111-509; McCanless 
v. Flinchum, 98-358; Jones v. Call, 93-170; Yelverton v. Coley, 101-248; Hull v. Carter, 83-249; 
Womble v. Fraps, 77-198; Lippard v. Roseman, 72-427; Stith v. Lookabill, 71-25; Isler v. 
Murphy, 71-436; Armfield v. Brown, 70-27; Andrews vy. Pritchett, 66-387; Erwin v. Lowery, 
64-322—but party can waive it, Armfield v. Brown, 70-27; see, also, State v. Mitchell, 119-786, 
and cases cited. A reference made by consent waives the right: Battle v. Mayo, 102-413; 
see, also, section 579. This right to trial of issues of fact by a jury applies to equitable as 
well as legal actions: Ely y. Early, 94-1; Worthy v. Shields, 90-192. Party not entitled to 
trial by jury in civil matters except in cases where, under the common law, the demand that 
the facts should be so found could not be refused: Railroad v. Parker, 105-246; R. R. v. Ely, 
101-8; State v. Lyle, 100-497; R. R. v. Davis, 19-451. A person charged with contempt is not 
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entitled: Baker v. Cordon, 86-116; In re Deaton, 105-59; consider Moye v. Cogdell, 66-403. 
It is error to leave to the jury a material fact upon which there is no evidence: Fortescue v. 
Makeley, 92-56. 


Section casually referred to: Lumber Co. v. Lumber Co., 137-439; Stancill v. Spain, 133-79; 
Wilson vy. Markley, 133-616; Carr vy. Askew, 94-212; Young v. Lumber Co., 147-26. 


557. Issues of fact. Every issue of fact joined on the pleadings, and inquiry 
of damages ordered to be tried by a jury, must be tried at the term of the court 
next ensuing the joinder of issue or order for inquiry, if the issue was joined or 
order made more than thirty days before such term, but if not, they must be tried 
at the second term after the joinder or order. 


Rey., s. 528; Code, s. 400; C. C. P., s. 226. 
See terms of courts in Lee County, chapter Courts, s. 1443. 


Where at trial term an amended answer to an amended complaint raises additional issues, 
defendant entitled to continuance: Dobson v. R. R., 129-289. Section referred to: State v. 
Spivey, 1382-990; State v. Smarr, 121-670; Denmark v. R. R., 107-188. 


558. Issues of fact before the clerk. All issues of fact joined before the clerk 
shall be transferred to the superior court for trial at the next succeeding term, 
and in case of such transfer neither party is required to give an undertaking 


for costs. 
Rey., s. 529. 


See section 758. Issues of fact to be transferred for jury trial; issues of law and questions 
of fact for the court: Mills v. McDaniel, 161-113; R. R. v. Gahogan, 161-190; R. R. v. R. R., 
148-59; so in proceeding for divorce and alimony: Crews v. Crews, 175-168. 


559. Continuance before term; affidavit. A party to an action may apply to 
the court in which it is pending, or to the judge thereof, by affidavit, thirty days 
before the trial term, and after three days notice in writing to the adverse party, 
to have the trial continued to a term subsequent to that in which it is regularly 
triable. The court or judge may continue the trial as asked for, on such terms as 
may be just, if satisfied— 

1. That the applicant has used due diligence to have his case ready for trial. 

2. That by reason of circumstances beyond his control, which he must set 
forth, he cannot have a fair trial at the regular trial term. If the application 
is made by reason of the expected absence of a witness, it must state the name and 
residence of the witness, the facts expected to be proved by him, the grounds for 
the expectation of his nonattendance, and that the applicant expects to procure 
his evidence at or before some named subsequent term. The applicant must 
in all cases pay the costs of the application. 


Continuances are not favored by the law: Wagon Co. v. Bostic, 118-759. Where, pending 
action for divorce, defendant becomes insane, the cause will be continued as long as there is 
a hope of the defendant’s regaining reason: Stratford v. Stratford, 92-297—but when all 
hope gone, semble that plaintiff allowed to proceed, Ibid. 

Rey., s. 580; Code, s. 401; C. C. P., s. 227. 


560. Continuance during term. The judge at any time during the term at 
which an action is triable may continue the trial on the application of either 
party, and on such terms as shall be just, if satisfied— 

1. That the applicant has used due diligence to be ready for trial. 

2. That he cannot have a fair trial at that term, by reason of circumstances 
stated, and if the ground of application is the nonattendance of a witness, the 
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affidavit must contain the particulars required by subdivision two of the pre- 
ceding section. Unless the applicant also sets forth in his affidavit that the facts 
upon which his application is grounded occurred or came to his knowledge too 
late to allow him to apply as prescribed in the preceding section, and that his 
application is made as soon as it reasonably could be after the knowledge of those 
facts, the continuance shall not be granted, except on the payment of the costs 
in the action for the term. 

Reve, svool = Code, sy 4024 C2C. be Sel eh Onn. ols Sm te 

CONTINUANCE. A continuance is within the discretion of the judge and is not review- 
able unless discretion is abused: Morton v. Water Co., 168-582; Watson v. R. R., 164-176; 
Cromartie v. R. R., 156-97; State v. Daniels, 164-464; State v. English, 164-497; Lanier v. 
Ins. Co., 142-14; State v. Sultan, 142-569; State v. Dewey, 139-560; Slingluff v. Hall, 124- 
397; Wagon Co. v. Bostic, 118-758; Banks v. Mfg. Co., 108-282; Dupree v. Ins. Co., 92-417; 
McCurry v. McCurry, 82-296; Gay v. Brookshire, 82-411; State v. Vann, 84-722; State v. Scott, 
80-365; State v. Lindsey, 78-499; Moore v. Dickson, 74-423; Austin v. Clarke, 70-458; State v. 
Dunean, 28-98; Armstrong v. Wright, 8-93—or unless it affects a substantial right, Stratford 
v. Stratford, 92-297—though an appeal is useless, it working a continuance of itself, Jaffray 
v. Bear, 98-58; Isler v. Dewey, 79-1. If defendant fails to comply with terms upon which a 


continuance was granted his answer may be stricken out and judgment rendered against him: 
Lumber Co. v. Cottingham, 173-323. 


GROUNDS OF CONTINUANCE. Insanity of party since action brought: Stratford v. 
Stratford, 92-297. Amendment of pleadings causing surprise: Martin v. Bank, 131-121. 
Amendment of pleading producing other issues: Dobson v. R. R., 129-289. New evidence dis- 
covered: Herndon y. R. R., 121-498. 


NOT GROUND OF CONTINUANCE. The fact that attorney in case is son of trial judge: 
Allison y. R. R., 129-336. Where witnesses absent, but it appeared that they had not been sub- 
penaed while party had ample opportunity to subpena them: McQueen y. Bank, 111-509. 
Where absent witness would only be competent after verdict in mitigation of sentence: State 
v. Sheppard, 1-51. 

An admission of fact made to prevent a continuance for absence of witness cannot be used 
in a subsequent trial, the witness being present: Cutler v. Cutler, 130-1. It is error to order 
defendant’s affidavit for continuance in a criminal case read to jury, he objecting: State v. 
Twiggs, 60-142. Whether an admission that an absent witness would testify as stated is suffi- 
cient: State v. Fain, 177-120. 


561. Counter affidavits as to continuance. It is competent in all civil cases 
only for the opposing side to controvert the allegations of fact in applications 
for continuance, and to offer counter affidavits to that end. The judge shall not 
allow the continuance unless satisfied, after thorough examination of the evi- 
dence aforesaid, that the ends of justice demand it. 

Rey., 8. 5382; 1885, c. 304. 


562. Order of business. The criminal calendar must be first disposed of, 
unless, by consent of counsel, or for reasons satisfactory to the judge, particular 
criminal actions may be deferred. The issues on the civil calendar must be 
disposed of in the following order, unless, for the convenience of parties or the 
dispatch of business, the court otherwise directs: 

1. Issues of fact to be tried by a jury. 

2. Issues of fact to be tried by the court. 

3. Issues of law. 

Rey., s. 533 ; Code, s. 403; C. C. P., s. 229. 
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563. Separate trials. A separate trial between a plaintiff and any of several 
defendants may be allowed by the court when, in its opinion, justice will thereby 
be promoted. 

Rev., s. 5384; Code, s. 407; C. C. P., s. 230. 


Severance is not a matter of right, but is discretionary with judge, and his decision is not 
reviewable, except when discretion abused; it is like dividing the action into several suits with 
the usual provisions for costs, etc.: State v. Kirkland, 175-770; State v. Carraway, 142-575; 
Bryan vy. Spivey, 106-95; State v. Moore, 120-570; State v. Finley, 118-1161; State v. Jackson, 
112-851; State v. Oxendine, 107-783; State v. Gooch, 94-1006; State v. Smith, 24-402; State 
v. Dixon, 78-558; State v. Duncan, 28-98; State v. Lindsey, 78-499; State v. Scott, 80-365. 
Where there is misjoinder of parties the court in its discretion can divide the action: Pretz- 
felder v. Ins. Co., 116-496; see, also, section 516. 


564. Judge to explain law, but give no opinion on facts. No judge, in giving 
a charge to the petit jury, either in a civil or a criminal action, shall give an 
opinion whether a fact is fully or sufficiently proven, that being the true office 
and province of the jury; but he shall state in a plain and correct manner the 
evidence given in the case and declare and explain the law arising thereon. 
Rev., 8. 585; Code; s. 413;'C. C. P., s\ 2375 R. C., ¢.'31, s: 13803 1796, ¢. 452. 


EXPRESSION OF OPINION. Judge must not at any time during trial express an opinion 
on the weight of the evidence, nor make any remark from which an inference can be drawn 
as to his opinion of the facts: State v. Horner, 174-788; Swain v. Clemmons, 172-277; State 
v. Williams, 172-894; State v. Beal, 170-764; Speed v. Perry, 167-122; May v. Mfg. Co., 164- 
262; State v. R. R., 145-269; Smith v. Moore, 145-570; Universal Metal Co. v. Railroad, 
145-293; Withers v. Lane, 144-184; Dobbins v. Dobbins, 141-213; Kearns v. R. R., 139-483; 
Harnhart v. Clement, 137-95; Harper v. Anderson, 130-358; State v. MeDowell, 129-523; Neal 
v. R. R., 126-653; Davis v. Blevins, 125-433; Bank v. Gilmer, 116-684; Young y. Construction 
Co., 109-618; Albertson v. Terry, 109-10; State v. Hardee, 83-619; Fickey v. Merrimon, 79-585; 
March y. Verble, 79-19; State v. Browning, 78-555; State v. Dancy, 78-437; State v. Locke, 
77-481; State v. Dixon, 75-275; State v. Dick, 60-440; State v. Allen, 48-257; Nash v. Morton, 
48-3; Powell v. R. R., 68-395; State v. Cardwell, 44-245; State v. Presley, 35-494; State v. 
Angel, 29-27; State v. Johnson, 23-358; Reel v. Reel, 9-63; Orbison vy. Morrison, 7-551; Tate 
v. Greenlee, 7-556. The ‘‘facts’’ referred to are those in dispute: State v. Angel, 29-27; 
State v. Rogers, 168-112. 

The judge may violate the rule as to expressing opinion by his manner and emphasis: 
Withers v. Lane, 144-184, and cases cited; Reiger v. Davis, 67-185; State v. Dancy, 78-437; 
State v. Brown, 67-435—but such manner and emphasis must be so set out that the supreme 
court can judge of it, Davis v. Blevins, 125-433; Reiger v. Davis, 67-185; State v. Jones, 67- 
285. Remarks by the court of doubtful propriety are not ground of exception where it appears 
they did no harm to party excepting: State v. Brabham, 108-793; State v. Rowe, 155-436. 
Remarks by judge before trial: State v. Jacobs, 106-695; State v. Howard, 129-584—by 
bystander, State v. Jackson, 112-851. It must appear to the supreme court with ordinary cer- 
tainty that the remarks or actions of the judge were likely to have had an unfair influence 
or to have conveyed to the jury his opinion on the weight of the testimony: State v. Jones, 
67-285; State v. Lipsey, 14-485. It is only when the law gives to testimony an artificial weight 
that the judge is at liberty to express an opinion as to its weight: Bonner v. Hodges, 111-66. 

Instances of expression of opinion, and of conduct likely to influence the jury: State v. 
Seaboard Air Line, 145-570; Universal Metal Co. v. Railroad, 145-293; Perry v. Perry, 144- 
328; State v. Simmons, 143-613; State v. Davis, 136-568; Faulkner v. King, 130-494; State 
v. McDowell, 129-523; Marcom v. Adams, 122-223; Kinney v. R. R., 122-961; Threadgill v. 
Comrs., 116-616; Sherrill v. Tel. Co., 116-655; Fleming v. R. R., 115-699; Bonner v. Hodges, 
111-66; State v. Jenkins, 85-544; State v. Dancy, 78-437; State v. Sykes, 79-618; Powell v. 
R. R., 68-395; State v. Parker, 66-624; State v. Simmons, 51-21; Melvin v. Hasley, 46-386; 
State v. Thomas, 29-381. For the judge to say that he would not allow a verdict for defend- 
ant to stand: Park v. Exum, 156-228. Ordering a witness into custody for perjury during the 
progress of the trial: State v. Swink, 151-726. To say that one witness corroborates another: 
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Lassiter v. R. R., 171-283; Swan v. Carawan, 168-472. Giving undue emphasis to the testi- 
mony of one witness: Wallace v. R. R., 174-171; Starling v. Cotton Mills, 171-222; State v. 
Horne, 171-787; Bowman vy. Trust Co., 170-301; State v. Weathers, 98-685; Weisenfeld v. 
’ McLean, 96-248; State v. Baker, 69-147. In excluding part of the answer of a witness, to 
say ‘‘this witness is too smart’’: Chance v. Ice Co., 166-495. Saying to defendant as a wit- 
ness to answer the question and ‘‘not be dodging’’: State v. Rogers, 173-755. To say that 
a certain witness is not interested in the verdict: State v. Ownby, 146-677. To say ‘‘if this 
contention be true, it is an attempt to stigmatize defendants as being guilty of a base and 
dirty fraud’’: Ray v. Patterson, 165-512. An expression of opinion is not corrected by telling 
the jury that they are to be the judges of the evidence: State v. Cook, 162-586. To use ex- 
pression, ‘‘the proverbial slowness of a messenger boy,’’ in an action against telegraph com- 
pany: Meadows v. Tel. Co., 131-73. 

Instances where court held did not amount to an expression of opinion or an invasion of 
jury’s prerogative: Lewis v. R. R., 132-382; State v. Edwards, 126-1053; Means y. R. R., 
126-424; State v. Chastain, 104-904; Davis v. Blevins, 125-433; State v. Robertson, 121-551; 
State v. Dewey, 139-566; Garrett v. Pegram, 120-288; State v. Journigan, 120-568; Little v. 
R. R., 119-771; Williams v. Lumber Co., 118-928; Bank v. Gilmer, 116-684; Osborne vy. Wilkes, 
108-651; Berry v. Hall, 105-164; DeBerry v. Nicholson, 102-465; State v. Brown, 100-519; 
State v. Freeman, 100-429; DeBerry v. R. R., 100-310; State v. Debnam, 98-712; Ferrall v. 
Broadway, 95-551; State v. Gardner, 94-953; Greenlee v. Greenlee, 93-278; State v. McNeill, 
93-553; Buxly v. Buxton, 92-479; Comrs. v. Lash, 89-159; Stilley v. McCox, 88-18; State v. 
Robertson, 86-628; Flynt v. Bodenhamer, 80-205; State v. Laxton, 78-564; State v. Neville, 
51-423; State v. Butner, 76-118; State v. Jones, 67-288; State v. Davis, 15-612—but held so 
here because corrected later by the court, State v. May, 15-328. To say that each party might 
select a man to try a horse, in an action for breach of warranty: Long v. Byrd, 169-658. 
Saying ‘‘I am not sure I understand fully the plaintiff’s claim’’: McDonald v. McArthur, 
154-11. 

THE CHARGE. The manner in which the judge is to state the law and assist the jury in 
applying the law to the facts must be left to a great extent to the good sense and sound judg- 
ment of the judge: State v. Beard, 124-811; overruling State v. Boyle, 104-800, on the same 
point; see, also, Holly v. Holly, 94-96. The judge must charge on all the different aspects 
presented by the evidence; should give the law applicable to every state of facts which may 
be reasonably assumed: Hauser v. Furniture Co., 174-463; Worthington y. Jolly, 174-266; 
Orvis v. Holt, 173-231; Matthews v. Myatt, 172-230; State v. Merrick, 171-788; Blake v. 
Smith, 163-274; Simmons v. Davenport, 140-407; State v. Rippy, 104-756; State v. Brewer, 
98-607; State v. Gilmer, 97-429; Spence v. Clapp, 95-545; State v. Dunlop, 65-288; State vy. 
Matthews, 78-523; State v. Gaskins, 93-547—must divest the issues, so far as practicable, of 
all irrelevant matter and submit only those aspects presented by the evidence, State vy. Wilson, 
104-868; State v. Haney, 19-390; State v. Moses, 13-452; State v. Lipsey, 14-485—must not 
charge upon an aspect of the case not presented by the evidence: Smith v. R. R., 174-111; 
Hoyle v. Hickory, 164-79; Raby v. Cozad, 164-288; Craig v. Stewart, 163-531; Patterson v. 
Nichols, 157-406; Worley v. Logging Co., 157-490; State v. McKinney, 111-683; Stewart y. 
Carpet Co., 138-60; Griffin v. R. R., 137-247; Stewart v. R. R., 136-385; Bryan v. R. R., 134- 
538; Joines v. Johnson, 133-487; Trust Co. v. Benbow, 131-413; Carson vy. R. R., 128-95; 
Felmet v. Exp. Co., 123-499; Greer v. Herren, 99-492; Carpenter v. Tucker, 98-316; Burwell 
v. R. R., 94-451; State v. Gooch, 94-987; State v. Hunter, 94-829; State v. Speaks, 94-865; 
State vy. Smith, 100-550; but see Penniman y. Alexander, 115-555—should not encumber the 
case by an instruction upon hypothetical state of facts: State v. Craine, 120-601; State v. 
Hicks, 125-636; Burton v. Rosemary Mfg. Co., 132-17; Morrison v. Ry., 123-414; Leak v. 
Covington, 99-559; State v. Lambert, 93-618; State v. Anderson, 92-732; State v. Harrison, 
50-115; State v. Collins, 30-407. 

The judge must plainly and correctly state the evidence and declare and explain the law 
arising thereon: Withers v. Lane, 144-184; State v. Green, 134-661; State v. Fulford, 124- 
798; State v. Brady, 107-822; State v. Pritchett, 106-667; State v. Lawson, 98-759; State v. 
Jones, 97-473; State v. Chavis, 80-353; State v. Cain, 47-201; State v. Peace, 46-251; State 
v. Rash, 34-382; State v. Martin, 24-101; State v. Dunlop, 65-288; State v. Moses, 13-452— 
should array on both sides the evidence bearing upon the material issues and apply the prin- 
ciples of law thereto; must not charge on the contentions of one side: Jarrett v. Trunk Co., 
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144-299, and cases cited; Boon v. Murphy, 108-187; State v. Brady, 107-822; State v. Pritchett, 
106-667; Bank v. Sumner, 119-591; State v. Jones, 97-469; Phifer v. Alexander, 97-335; 
State v. Jones, 87-547; Wilson v. Taylor, 98-275; State v. Rogers, 93-523—must not weigh 
the evidence and declare the result to the jury as a matter of law: Miller vy. R. R., 143-115; 
State v. Green, 134-658; Harper v. Anderson, 130-538; Vanderbilt v. Brown, 128-498; Benton 
v. Toler, 109-238; McCanless vy. Flinchum, 98-358—need not recapitulate all the evidence to the 
jury, State v. Ussery, 118-1177; Bank v. Sumner, 119-591; Boon v. Murphy, 108-187; State 
v. Jones, 97-469; State v. Jones, 87-547; Wiseman vy. Penland, 79-197; State v. Sykes, 79-618; 
State v. Caviness, 78-484; State v. O’Neal, 29-251; State v. Morris, 10-388; State v. Haney, 
19-390; State v. Lipsey, 14-485; State v. Moses, 13-457—-stating the substance of the evidence 
is sufficient, Ball v. McCormack, 172-677; Simmons v. Davenport, 140-407; State v. Gould, 
90-658—need not take down the evidence himself, but may have it done, Buckner vy. R. R., 
164-201. If defendant wants any special portion of evidence recapitulated he must request 
it in apt time: State v. Ussery, 118-1177. Where counsel and judge disagree as to the testi- 
mony the judge may submit his notes to the jury and tell them they are to say what the testi- 
mony is and they could refresh their memories by his notes: State v. Keath, 83-626; Glover 
y. Flowers, 101-134; Spence y. Baxter, 95-170. The judge should charge ‘‘if the jury believe 
from the evidence’’ or ‘‘find from the evidence,’’ and not ‘‘if the jury believe the evidence’’: 
Holt v. Wellons, 163-124; State v. Starnes, 151-724; State v. R. R., 149-508; Sossamon vy. 
Cruse, 133-470; Merrill v. Dudley, 139-57; State v. Barrett, 123-753; State v. Green, 134-658 ; 
State v. Horton, 100-443—may recapitulate fairly the contentions of counsel as to the bearing 
of the evidence upon the issues, Clark v. R. R., 109-430—may state the contention of both 

' sides with respect to the evidence, State v. Little, 174-800; McLaurin v. Williams, 175-291; 
Walker v. Walker, 151-164. 

The judge may instruct jury, where no conflict of evidence, that if they believe the witnesses 
they should find accordingly: McQuay v. R. R., 109-585; State v. Dixon, 104-704; Nelson v. 
Ins. Co., 120-302; State v. Neal, 120-613; State v. Journigan, 120-568; State v. Woolard, 119- 
779; Love v. Gregg, 117-467; Harmon v. Hunt, 116-678; Purifoy v. R. R., 108-100; State v. 
McLain, 104-894; Chemical Co. v. Johnson, 101-223; State v. Jones, 98-651; State v. Crane, 
95-619; Hannon v. Grizzard, 89-115; State v. Burke, 82-551; Gaither v. Ferebee, 60-303; 
Sneed v. Creath, 8-309—may charge that there is no evidence to support contention of defend- 
ant, when such is the case, State v. Allen, 48-257; State v. Sowls, 61-151—-should, where there 
is no evidence which in any aspect will warrant the jury in drawing an inference or conclusion 
as to an issue, so state to the jury, Harper v. Anderson, 130-538; Royster v. Stallings, 124-55; 
State v. Byrd, 121-684; Barber v. Roseboro, 97-192; Willis v. Branch, 94-142; State v. McKin- 
sey, 80-458; Witkowsky v. Wasson, 71-451; State v. Dunlop, 65-288; State v. Allen, 48-257; 
Wells v. Clements, 48-168; Reed v. Shenck, 13-415—-may charge that if they believe the evi- 
dence of defendant he is guilty, State v. Riley, 113-648; State v. Woolard, 119-779—while he 
may tell the jury there is no evidence of a certain fact, he cannot tell them to disregard what 
the attorney says in argument on the evidence, State v. Lee, 166-250—nor may he tell the 
jury there is no evidence as to a particular fact in conflict with the party’s contention as to 
the effect of the evidence, Royal v. Dodd, 177-206. 

’ The judge may say to the jury that the testimony of a man of good character is entitled 
to more weight than that of a man who has proven a bad character: State v. Gay, 94-814— 
should charge as to interest party entitled to, Brem v. Covington, 104-589; Jolly v. Bryan, 
86-458; Barlow v. Norfleet, 72-535—may, when he hands the written charge to the jury, at 
their request send written memoranda of certain dates necessary for them to have to arrive 
at conclusions, State v. Cagle, 114-835—can state that evidence of defendant, if believed, 
should be given same weight as any other witness, State v. Gilmer, 97-429—must, if requested 
in apt time, caution jury as to the credibility of suspicious testimony of accomplices, near 
relatives, etc., Bonner v. Hodges, 111-66; Berry v. Hall, 105-164; Ferrall v. Broadway, 95- 
551; State v. Nash, 30-35—must, in a criminal action, give such instructions as will enable 
jury to understand nature of the crime and properly determine each material fact upon which 
may depend the guilt or innocence of accused, State v. Godwin, 145-461; State v. Fulford, 
124-801; State v. Kale, 124-818—may recall jury for further instructions, Lafoon v. Shearin, 
95-391; Seott v. Green, 89-278—may recapitulate confessions illegally obtained in order to 
caution jury not to consider them, State v. Gregory, 50-315—may state to jury that there is 
no contradiction between witnesses, if so, State v. Horan, 61-571—-can say that evidence as 
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to guilt of white man need not be any stronger than to convict a negro, State v. Norwood, 
74-247—not error to tell the jury to try white and black alike, McLaurin vy. Williams, 175- 
291—may lay down any proposition that is universally admitted, State v. Gay, 94-814—may 
comment upon deportment of witness, when, State v. Nat, 51-1l4—may tell jury it is their 
province to judge of the credibility of a witness, State v. Spencer, 64-316—may tell jury they 
are not concluded by the testimony of an expert, one having testified, State v. Owen, 72-605— 
may inform the jury of the punishment prescribed if prisoner found guilty, State v. Garner, 
129-536—should not charge that ‘‘if the jury believe a certain state of facts the plaintiff is 
not entitled to recover,’’ Farrell v. R. R., 102-390—should not charge on matters not pertinent 
to the issues, Gaines v. McAllister, 122-340—must not say which of two conflicting statements 
of witness is correct, Ward v. Mfg. Co., 123-248—must not tell jury to ‘‘adopt most plausible 
theory’’ in a criminal case, State v. Dewey, 139-556—must not say that evidence of character 
is of little weight when facts are positively sworn to, State v. Lipsey, 14-485—must not state 
a hypothesis in a criminal action without evidence to support it, State v. Lizemore, 52-206— 
must not, in his charge on homicide, make a hypothesis omitting the leading fact which goes 
to acquit the accused, State v. Floyd, 51-392—must not charge jury to take the testimony of 
a certain witness as true, State v. Parker, 66-624—-must not charge that swearing falsely on 
trial is an additional evidence of guilt, State v. Byers, 80-426—must not charge that where 
one juror doubts guilt of prisoner other jurors should yield to him, State v. Bowman, 80-432— 
must not instruct that defendant be convicted of murder in first degree when no evidence 
introduced for him, State v. Gadbury, 117-811—must not charge that there is a presumption 
that men testify truly and not falsely, State v. Jones, 77-520. The judge cannot comment 
upon the fact that a party failed to call a certain witness: Bank v. McArthur, 168-48. 

The judge may instruct the jury to consider the interest of the witnesses in determining the 
weight of their testimony: State v. Burton, 172-939; Ferebee v. R. R., 167-290; State v. 
Fogleman, 164-458; In re Smith’s Will, 163-464; Herndon v. R. R., 162-317; State v. Dixon, 
149-460—that they may consider the fact that the state failed to introduce a witness shown 
to have knowledge of the facts, State v. Harris, 166-243—that they may believe a witness of 
bad character and disbelieve one of good character as it may satisfy them, State v. Little, 
174-800—that the admission of a party, fully established, is strong evidence, Hubbard v. Good- 
win, 175-174. The fact that a witness makes contradictory statements does not justify with- 
drawing his testimony from the jury: Christman v. Hilliard, 167-4; Bank v. Brockett, 174-41. 
It is error to charge that character may be considered in determining whether a party is 
guilty of fraud: Lumber Co. v. Atkinson, 162-298. Should instruct the jury not to consider 
the fact that the defendant did not introduce his wife as a witness: State v. Cox, 150-846. 
May instruct jury not to be controlled by the opinion of witnesses, but to use their common 
knowledge in the light of experience: Hamilton v. R. R., 150-193. Charge as to weight to be 
given to positive and negative evidence: Rosser v. Bynum, 168-340. That plaintiff is entitled 
to recover full amount of damages: Jones v. R. R., 176-260. Charge as to dying declarations: 
State v. Kennedy, 169-326. Error to admit irrelevant evidence to prejudice the jury: Shep- 
herd vy. Lumber Co., 166-1380. 

An erroneous charge as to the burden of proof is not neutralized by another instruction 
stating the rule correctly: Lea v. Utilities Co., 176-511; s. ¢., 175-461. Plea of payment, ° 
burden upon defendant: Swan v. Carawan, 168-472. Burden of proof as to execution of a 
deed duly registered: Belk v. Belk, 175-69; as to self-defense in killing an animal: Scott v. 
Cates, 175-336. Charge as to recent possession of stolen goods: State v. Harrington, 176-716; 
State v. Ford, 175-797; State v. Anderson, 162-571; State v. Neville, 157-591. Charge as to 
degree of proof in circumstantial evidence: State v. Trull, 169-363. In indictment for run- 
ning train on Sunday: State v. R. R., 149-470. Clear, strong and convincing proof required 
to convert absolute deed into a mortgage: Ray v. Patterson, 170-226; to establish parol trust: 
Boone y. Lee, 175-383; Johnson v. Johnson, 172-530; Grimes v. Andrews, 170-515; Lamb y. 
Perry, 169-436; Glenn v. Glenn, 169-729. Preponderance of evidence required to set aside 
deed for fraud: Poe v. Smith, 172-67; in an action for land: Land Co. v. Floyd, 171-543; 
in an action for damages for burning barn: Champion v. Daniel, 170-331; in divorce cases, 
Ellett v. Ellett, 157-161. 

Charging quantum of proof in actions which were formerly suits in equity: Perry vy. Ins. 
Co., 137-402; Lehew v. Hewett, 138-6; 130-22; Gaskins v. Allen, 137-426; Earnhart v. Clement, 
137-91; Chaffin v. Mfg. Co., 1385-95; Jones v. Warren, 134-390; Wilson v. Brown, 134-400; 
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Warehouse Co. v. Ozment, 132-839; Ray v. Long, 132-891; Sallenger v. Perry, 130-134; Porter 
v. White, 128-45; Watkins v. Williams, 123-174; Benedict v. Jones, 129-470; Hemmings v. 
Doss, 125-400; Nimocks v. McIntyre, 120-325; Kelly v. McNeill, 118-354; Cobb v. Edwards, 
117-244; Summers v. Moore, 113-394; Faison v. Hardy, 114-58; McMillan vy. Baxley, 112-578; 
Hamilton v. Buchanan, 112-463; Haynes v. Rogers, 111-228; Bergeron v. Ins. Co., 111-45; 
Bonner v. Hodges, 111-66; Cornelius v. Brawley, 109-542; Berry v. Hall, 105-154; Harding v. 
Long, 1038-1; Brown v. Mitchell, 102-347; Kornegay v. Everett, 99-30; Loftin v. Loftin, 96-94; 
Ely v. Early, 94-1—in other actions, Hodges v. R. R., 122-992; Blackburn v. Ins. Co., 116-821; 
Bergeron v. Ins. Co., 111-45; Perry v. Ins. Co., 137-402; State v. Jaynes, 78-504; State v. 
Carson, 115-743; State v. Starnes, 94-973; State v. Gee, 92-756; State v. Josey, 64-56. Charg- 
ing as to ‘‘reasonable doubt’’ in criminal actions: State v. Whitson, 111-695; State v. Brab- 
ham, 108-793; State v. Debnam, 98-712; State v. Matthews, 66-106; State v. Sears, 61-146; 
State v. Parker, 61-473; State v. Fulkerson, 61-233; State v. Oscar, 52-305; State v. Hodge, 
61-231; State v. Frank, 50-384; State v. Johnson, 48-266; State v. Cochran, 13-63; State v. 
Charles, 161-287. 

Whether there is evidence is for the court, but it is for the jury to determine the weight 
of it when there is any: State v. Powell, 94-965; State v. Simmons, 143-618; Benton v. Toler, 
109-238; State v. Goings, 101-706; State v. McBryde, 97-393; Wittkowsky v. Wasson, 71-451; 
State v. Moses, 13-452. Where there is any evidence to support a contention it should be sub- 
mitted to the jury: Cross v. R. R., 172-119; Machine Co. v. Bullock, 161-1; s. ¢., 163-547; 
Brown v. Power Co., 140-333; Dorsett v. Mfg. Co., 131-254; Bolden v. R. R., 123-614; Wood v. 
Bartholomew, 122-177; Powell v. R. R., 125-370; Cowles v. McNeill, 125-385; Gates v. Max, 
125-139; Cox v. R. R., 123-604; State v. Kiger, 115-746; Haynes v. Rogers, 111-228; Machine 
Co. v. Lumber Co., 109-576. But very slight evidence, a mere scintilla, should not go to the 
jury: Cabe v. R. R., 155-402; State v. Hawkins, 155-466; State v. Walker, 149-530; Lewis v. 
Steamship Co., 1382-904; Liquor Co. v. Johnson, 161-74; Rice v. R. R., 174-268; Cable v. 
R. R., 122-892; Spruill v. Ins. Co., 120-141, and eases therein cited; Royster v. Stallings, 124- 
55; Oakley v. Tate, 118-361; State v. Green, 117-695; Covington v. Newberger, 99-523, and 
cases therein cited; Smith v. McGregor, 96-101; State v. Powell, 94-965. 

The judge cannot direct a verdict in favor of one who has the burden of proof: Britt v. 
R. R., 148-37; House v. R. R., 131-103; Boutten v. R. R., 128-337; Mfg. Co. v. R. R., 128-280; 
Crews v. Cantwell, 125-516; Gates v. Max, 125-143; Cox v. R. R., 123-604; Collins v. Swanson, 
121-67; Eller v. Church, 121-269; Bank v. School Com., 121-107; White v. R. R., 121-484; 
but may direct a finding against such party: Everett v. Williams, 152-117. When the facts 
are admitted or established and only one inference may be drawn, the judge may direct a 
finding: Barfield v. Hill, 163-262. May not direct a verdict when the evidence is conflicting: 
In re Will of Margaret Deyton, 177-494; Phillips v. Giles, 175-409; Forsyth v. Oil Co., 167-179; 
Brown v. R. R., 161-573; Westfeldt v. Adams, 159-409; Snowden vy. Bell, 159-497; Davidson 
v. R. R., 156-578; Davis v. Traction Co., 141-134; Corporation Com. v. R. R., 137-1; Gordon 
vy. R. R., 132-565; House v. R. R., 131-103; Harper v. Anderson, 130-538; Parks v. R. B., 
124-136; Rickert v. R. R., 123-255; Thompson v. Winston, 118-662; Burrus v. Ins. Co., 121-62; 
Hverett v. Receivers, 121-519; Hardison v. R. R., 120-492; Harris v. Carrington, 115-187; 
Curtis v. Lumber Co., 113-417; Haynes v. Rogers, 111-228; Asbury v. Fair, 111-251; Buffkin 
v. Hason, 110-264; Farthing v. Dark, 109-291; Machine Co. v. Lumber Co., 109-576; State v. 
Weathers, 98-685; Long v. Hall, 97-286; Laffoon v. Shearin, 95-391; Morgan v. Lewis, 95-296; 
State v. Rollins, 113-723; Weisenfield v. McLean, 96-248; State v. Rogers, 93-523; Brazil v. 
R. R., 98-313; see, also, Harris v. Murphy, 119-34—-should not direct a verdict at all in criminal 
cases, even though evidence not conflicting, State v. Godwin, 145-461, and eases cited; State v. 
Hill, 141-769; State v. Riley, 113-648; State v. Winchester, 113-641; but see State v. Dixon, 
104-704; State v. Boyd, 175-791—must not state a fact as to which the evidence is conflicting, 
Davis v. Summerfield, 133-325; Fleming v. R. R., 115-676; Emery v. R. R., 102-209; Bum- 
gardner v. R. R., 132-438—should not direct a verdict, after plaintiff rests, and refuse to 
allow defendant to introduce competent evidence, Porter v. White, 127-73. 

The judge should not give inconsistent and conflicting instructions: Vanderbilt v. Chapman, 
175-11; Champion v. Daniel, 170-331; Grocery Co. v. Taylor, 162-307; Hoaglin v. Telegraph 
Co., 161-390; Patterson v. Nichols, 157-406; McWhirter v. MeWhirter, 155-145; Mott v. Tel. 
Co., 142-532; Pegram v. R. R., 139-303; Drum v. Miller, 135-218; Edwards v. R. R., 132-101; 
State v. Clark, 134-712; Edwards v. R. R., 129-78; Bragaw v. Supreme Lodge, 124-154; 
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Wright v. R. R., 123-282; Tillett v. R. R., 115-662; Alexander vy. Gibbon, 118-796—must not 
simply call attention to the issues without further instruction, Phifer v. Alexander, 97-335— 
must not give to the jury an abstract proposition of law without any evidence to support it, 
Williams v. Harris, 137-460; Leach vy. Linde, 108-547—must not charge on a selected fact, but 
charge the law on the whole case, Dobson vy. Wisenhunt, 101-645; Michael v. Foil, 100-178— 
must not omit essential ingredient in undertaking to state the law applicable to a material 
fact, Rumbough v. Sackett, 141-495; Pierce v. Alspaugh, 83-258; State v. Austin, 79-624; 
Bynum y. Bynum, 33-632; State v. O’Neal, 29-251; State v. Johnson, 23-354—need not repeat 
instructions already given, even when specially asked to do so by prayer, Sprinkle v. Wellborn, 
140-163—must not single out issues and charge specially as to them and give only general 
instructions as to others, Knight v. R. R., 110-58; State v. Ellick, 60-450—should not merely 
deal in generalities, such as reading headnotes of cases, without making any application of 
them to the facts, State v. Groves, 121-563; State v. Jones, 87-547—-must not use broad state- 
ment calculated to mislead, Fleming vy. R. R., 131-476—mneed not charge on a particular point 
when no special instructions asked: Patterson v. Mills, 121-259, and cases therein cited; also 
see section 565; Gay v. Mitchell, 146-509; Willis vy. Tel. Co., 150-318. 

The charge should be considered as a whole: State y. Orr, 175-773; Leggett v. R. R., 173- 
698; State v. Killian, 173-792; Deligny v. Furniture Co., 170-189; McNeill v. R. R., 167-390; 
In re Drainage District, 162-127; State v. Vann, 162-534; Speight v. R. R., 161-80; Aman y. 
Lumber Co., 160-370; Kornegay v. R. R., 154-389; State v. Lilliston, 141-857; Liles v. Lumber 
Co., 142-39; Gilliland v. Bd. of Education, 141-482; State v. Tilley, 25-424; State v. Boon, 
82-637; State v. Holman, 104-867. It not appearing affirmatively that there was error in 
the judge’s charge, it is assumed to be correct: State v. Brabham, 108-793; State v. Dicker- 
son, 98-708; Southerland v. R. R., 106-100; State v. Powell, 106-635; Paper Co. v. Chronicle, 
115-147; Upcehureh v. Robertson, 127-127; Tise v. Thomasville, 151-281; Haines y. Smith, 
149-279. Where a charge covers the entire case and submits it fairly and correctly to the 
jury under all circumstances, parties have no just ground of complaint: Marable vy. R. R., 
142-557; Gilliland v. Bd. of Ed., 141-482; State v. Parker, 61-473; State v. Shaw, 49-440; 
State v. Exum, 138-599. Although the trial judge lays down the law correctly, unless it is 
applicable to the facts of the case and warranted by the evidence, a new trial will be granted: 
King y. Wells, 94-344. 

An erroneous instruction may be corrected: Buggy Co. v. Dukes, 140-393; Trust Co. v. 
Forbes, 120-355;. Wilson v. Mfg. Co., 120-94; Toole v. Toole, 112-152; State v. Keen, 95-646; 
Lewis v. R. R., 95-179; State v. McNair, 93-628; Gilbert v. James, 86-244; State v. Robbins, 
48-250; State v. May, 15-328; but in some cases a correction will not remove the error: State 
v. Morgan, 136-628; Bragaw v. Supreme Lodge, 124-154; Williams v. Haid, 118-481; Alex- 
ander vy. Gibbon, 118-796; Tillett v. R. R., 115-662; State v. Fuller, 114-885; Taylor v. Taylor, 
112-27; Wilson v. R. R., 142-333; see, also, State v. Sanders, 84-728. An omission to state the 
evidence or to charge in a particular way should be called to the attention of the court before 
verdict: Davis v. Keen, 142-496; Muse v. Motor Co., 175-466. 

Charge as to measure of damages for personal injury: Watson v. R. R., 133-189; Johnson 
v. R. R., 163-431. Charge as to punitive damages: Hodges v. Hall, 172-29; proper charge in 
issue devisavit vel non: In re Thorp, 150-487; charge as to probable cause in malicious prose- 
cution: Wilkinson v. Wilkinson, 159-265; charge as to self-defense in homicide: State v. 
Crisp, 170-785; State v. Kennedy, 169-326; State v. Pollard, 168-116; State v. Gaddy, 166-341; 
State v. Robertson, 166-356; State v. Johnson, 166-392; State v. Ray, 166-420; State v. Lucas, 
164-471; State v. Greer, 162-640; State v. Blackwell, 162-672; State v. Fowler, 151-731; as 
to insanity in homicide: State v. Terry, 173-761; State v. English, 164-498; State v. Shelton, 
164-513. 

Relative rights and powers of court and jury in actions involving questions of negligence 
and contributory negligence: Russell v. R. R., 118-1098; Parks v. R. R., 124-136; White v. 
R. R., 121-484; McCracken v. Smathers, 119-617; Chesson v. Lumber Co., 118-59; Knight v. 
R. R., 110-58; Bolden v. R. R., 123-614; Ellerbe v. R. R., 118-1024; Thompson v. Winston, 
118-662; McQuay v. R. R., 109-585; Wright v. R. R., 127-225; Grant v. Bottling Works, 176- 
256; Hargis v. Power Co., 175-31; Cohoon vy. Davis, 175-145; Lea v. Utilities Co., 175-459; 
Davis v. R. R., 175-648; Ware v. R. R., 175-501; Dunn vy. Lumber Co., 172-129; Lassiter v. 
R. R., 171-283; Buchanan v. Lumber Co., 168-40; Bagwell v. R. R., 167-611; Clark v. Wright, 
167-646; Carter v. R. R., 165-244, 
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ERROR IN CHARGE HARMLESS OR CURED. Instances of harmless error in making 
charge: Dills v. Hampton, 92-565; Jones v. Call, 93-170; Barbee v. Scoggins, 121-125; 
Mitchell v. Hoggard, 108-353; Kiser v. Combs, 114-640; State v. Parker, 106-711; State v. 
Gardner, 94-953. Where judge charges incorrectly on issue of law, but jury finds it properly, 
the error is cured: State v. Grady, 83-643; Hinshaw v. R. R., 118-1047; Moore v. Parker, 
91-275; Terry v. R. R., 91-236; Jones v. Bunker, 83-324; Glenn v. R. R., 63-510; Johnson v. 
Ray, 72-273; Carter v. R. R., 165-244. In admitting incompetent evidence which is not preju- 
dicial: State v. Bradley, 161-290. Use of the word ‘‘plaintiff’’ for ‘‘defendant’’ when not 
prejudicial: Pittman v. Weeks, 132-81. When the jury finds in favor of the party objecting: 
Smith v. Alphin, 150-425. 


JUDGE ADMONISHING JURY TO AGREE. The following cases are instances of the 
judge’s admonishing the jury as to their duty to agree: Bank v. Gilmer, 116-684; Osborne 
vy. Wilkes, 108-651; Warlick v. Plonk, 103-81; Hannon v. Grizzard, 89-115; Nash v. Morton, 
48-3; Nixon v. Oil Mill, 174-730. Judge going to jury room and asking if they can agree: 
Willeford v. Bailey, 132-402. Suggesting to the jury to postpone consideration of verdict 
until morning: State v. Houston, 155-432. 

Section merely referred to: Duckworth v. Orr, 126-674; State v. Johnston, 119-898; MceMil- 
lan v. Baxley, 112-587; Dupree y. Ins. Co., 92-433. Charging as to confession of prisoner: 
State v. Patrick, 48-443; State v. Davis, 63-578. 


565. Requests for instructions. Counsel praying of the judge instructions 
to the jury, must put their requests in writing entitled of the cause, and sign 
them; otherwise the judge may disregard them. They must be filed with the 
clerk as a part of the record. 

Rey., S. 5388; Code, s. 415; C. C. P., s. 239. 


NECESSITY FOR INSTRUCTIONS. If more specific instructions are desired, they should 
be asked for specially: Alexander v. Cedar Works, 177-137; Webb v. Rosemond, 172-848; 
Pate v. Bank, 162-508; Trollinger v. Fleer, 157-81; Ives vy. R. R., 142-131; Simmons vy. Daven- 
port, 140-407; Turrentine vy. Wellington, 136-313; State v. Kinsauls, 126-1097; Patterson v. 
Mills, 121-258; Nelson v. Ins. Co., 120-306; Boon v. Murphy, 108-187; Willey v. R. R., 96-408 ; 
Morgan y. Lewis, 95-296; Morgan v. Smith, 77-37; Isley v. Bridge Co., 141-220. 

Where no instructions prayed for in writing it is not error to fail to charge on a certain 
aspect of a case: Nelson v. Tob. Co., 144-418; Jarrett v. Trunk Co., 144-299; Gaither vy. Car- 
penter, 143-240; State v. Worley, 141-764; Yow v. Hamilton, 136-357; Justice v. Gallert, 
131-393; Russell v. R. R., 118-1098; State v. Ridge, 125-655; Howard v. Turner, 125-107; 
State v. Groves, 119-822; State v. Ussery, 118-1177; Boon v. Murphy, 108-187; Nelson v. 
Ins. Co., 120-302; Kendrick v. Dellinger, 117-491; State v. Varner, 115-744; Hooks v. Houston, 
109-623; State v. Fleming, 107-909; Bethea v. R. R., 106-279; McFarland v. Southern Imp. 
Co., 107-368; State v. Pritchett, 106-667; Thompson v. Tel. Co., 107-449; Taylor v. Plummer, 
105-56; State v. Bailey, 100-528; State v. Debnam, 98-712; King v. Blackwell, 96-322; Bran- 
ton v. O’Briant, 93-99; Davis v. Council, 92-725; Fry v. Currie, 91-436; State v. Nicholson, 
85-548; Terry v. R. R., 91-236; State v. Hardee, 83-619; State v. Caviness, 78-484. 


FORM OF REQUEST. Special instructions must be asked for in writing: State v. Wilkes, 
170-735; Saunders vy. Gilbert, 156-463; Craddock v. Barnes, 142-89; Merrell v. Whitmire, 
110-367; Lowe v. Elliott, 107-720; Pleasants v. R. R., 95-198; and oral prayers may be disre- 
garded: State v. Horton, 100-443; Justice v. Gallert, 131-393. Prayer should be addressed 
to the issue so as to avoid confusion: Lynch y. Veneer Co., 169-169; Overeash v. Hlectrie Co., 
144-572. It should not present a simple abstraction without material facts and conclusions 
therefrom: Edwards v. Tel. Co., 147-126. It should be supported by the evidence: Lumber 
Co. v. R. R., 152-70. Should not request that the issues be answered in a certain way when 
the evidence is conflicting: Savings Bank v. Chase, 151-108. If the request is correct only 
in part, it is not the duty of the judge to dissect it: State v. Greer, 162-640; Harris v. R. R., 
132-160; Vanderbilt v. Brown, 128-498; State v. Neal, 120-613. The request must be signed: 
Pritchett v. R. R., 157-88. 


TIME OF REQUEST. Prayers should be presented before argument, but not necessarily 
at or before the close of the evidence; it is within the sound discretion of the judge, allowing 
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a reasonable time to prepare and consider them: State v. Claudius, 164-521; Barringer v. 
Deal, 164-246; Holder vy. Lumber Co., 161-177; Pritchett v. R. R., 157-88; Biggs v. Gurganus, 
152-173; Universal Metal Co. v. Durham Ry., 145-293; Craddock v. Barnes, 142-89; Shober v. 
Wheeler, 113-370; apparently overruling the following: State v. Hairston, 121-579; State v. 
Ussery, 118-1177; Luttrell v. Martin, 112-593; Ward v. R. R., 112-168; Merrell v. Whitmire, 
110-367; Blackburn v. Fair, 109-465; Posey v. Patton, 109-455; Grubbs v. Ins. Co., 108-472; 
Marsh v. Richardson, 106-539; Taylor v. Plummer, 105-56; State v. Rowe, 98-629; Owens v. 
Phelps, 95-286; Davis v. Council, 92-725; State v. Barbee, 92-820; Powell v. R. R., 68-395. 


INSTRUCTIONS SUBSTANTIALLY GIVEN. Instructions need not be in the very words 
asked, if the charge substantially covers the same ground, giving the same application of the 
law to the evidence: Carter v. R. R., 165-244; Daniel v. Dixon, 161-377; State v. Tate, 161-280; 
State v. Price, 158-641; Hooker v. R. R., 156-155; Lumber Co. v. R. R., 152-70; State v. Bow- 
man, 152-817; State v. Spivey, 151-676; Graves v. Jackson, 150-383; State v. Dobbins, 149- 
465; Horton v. R. R., 145-132; Moseley v. Johnson, 144-257; State v. Burnett, 142-577; Horne 
v. Power Co., 141-50; Brown v. Power Co., 140-333; Yarborough vy. Hughes, 139-199; Griffin 
v. R. R., 138-55; State v. Davis, 134-633; Harris v. R. R., 132-160; State v. Wilcox, 132-1120; 
Wilkie v. R. R., 127-203; Norton v. R. R., 122-911; Cox v. R. R., 126-103; State v. Booker, 
123-713; Edwards v. Phifer, 121-388; Mitchell v. Corpening, 124-472; State v. Mills, 116-992; 
Downs vy. High Point, 115-182; Alexander v. R. R., 112-720; Leavering v. Smith, 115-385; 
Cornelius v. Brawley, 109-542; Whitford vy. Newbern, 111-272; McMillan v. Baxley, 112-578; 
Black v. Black, 110-398; State v. Brabham, 108-793; Thompson v. Tel. Co., 107-449; Everett 
y. Williamson, 107-204; Bethea v. R. R., 106-279; Carlton v. R. R., 104-365; Michael v. Foil, 
100-178; Conwell v. Mann, 100-234; Newby v. Harrell, 99-149; State v. Brewer, 98-607; State 
v. Jones, 97-469; Clements v. Rogers, 95-248; McDonald v. Carson, 94-497; State v. Anderson, 
92-732; State v. McNeill, 92-812; Patterson v. McIver, 90-493; Overcash v. Kitchie, 89-384; 
Rencher v. Wynne, 86-269; State v. Hinson, 83-640; State v. Boon, 82-637; Brink vy. Black, 
77-59; State v. Scott, 64-586. 

REFUSAL OF PROPER INSTRUCTIONS. Refusal to give proper instructions duly re- 
quested is error: Marcom y. R. R., 165-259; Lanning y. Telegraph Co., 155-344; Bryan v. 
Lumber Co., 154-485; s. ¢., 161-455; Moseley v. Johnson, 144-257; Baker v. R. R., 144-36; 
Davis v. Evans, 139-440; Thompson v. Tel. Co., 106-549; State v. Gaskins, 93-547; Brink yv. 
Black, 77-59. An improper modification is a refusal: Flanner v. Cotton Mills, 154-394. Re- 
fusal deemed excepted to, though exception is waived unless set out in case on appeal: State 
v. Blankenship, 117-808; Davis vy. Duval, 112-833; Marshall v. Stine, 112-697; Taylor v. Plum- 
mer, 105-56; McKinnon y. Morrison, 104-354; Wilson v. Fisher, 148-535. A general and 
abstract charge of the law applicable to the case is not sufficient. The error is not cured by 
giving such requested charge upon an unanswered issue concerning which the instruction was 
not asked: Baker v. R. R., 144-36; Irvin v. R. R., 164-6. Verdict may sometimes cure error 
in not giving instructions asked: Andrews v. Tel. Co., 119-403. Where erroneous instruction 
excepted to, party excepting may avail himself of the error, though he asked no special instruc- 
tion: Chaffin v. Mfg. Co., 135-95. 


566. Instructions in writing; when to be taken to jury room. The judge, at 
the request of any party to an action on trial, made at or before the close of 
the evidence, before instructing the jury on the law, must put his instructions 
in writing, and read them to the jury. He shall then sign and file them with the 
clerk as a part of the record of the action. 

When a judge puts his instructions in writing either of his own will or at the 
request of a party to the action, he must, at the request of either party to the 
action, allow the jury to take his instructions with them on their retirement, 
and the jury must return the instructions with their verdict to the court. 

Rey., ss. 5386, 5387; Code, s. 414; GC. C. P., s: 238; 1885, ce. 187. 

WRITTEN INSTRUCTIONS. The word ‘‘instructions’’ construed with reference to this 


section: State v. Dewey, 139-556. The judge must put the charge as to the law in writing, if 
either party requests it in apt time: State v. Black, 162-637; Sawyer v. Lumber Oo., 142-162; 
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State v. Crowell, 116-1052; State v. Adams, 115-783; Ward v. R. R., 112-168; State vy. Young, 
111-715; Jenkins y. R. R., 110-488; Drake v. Connelly, 107-463; Lowe v. Elliott, 107-718; 
Dupree vy. Ins. Co., 92-417; Phillips v. R. R., 130-582; Currie v. Clark, 90-855—but he cannot 
be forced to put the recapitulation of evidence in writing: Sawyer v. Lumber Oo., 142-162; 
Jenkins y. R. R., 110-442; Dupree v. Ins. Co., 92-417. The judge may state orally the con- 
tentions of the parties or supplement slight omissions: State v. Khoury, 149-454. He may 
read notes of evidence to the jury: State v. Dixon, 149-460. An exception to judge’s failure 
to put charge in writing is taken in time if set out in case on appeal: Sawyer v. Lumber Co., 
142-162, and cases cited; but see Phillips v. R. R., 130-582. Requests that charge be put in 
writing awkwardly made and not considered a proper request: Phillips v. R. R., 130-582. 
He must read the charge to the jury, when requested to be put in writing, as written, and sign 
and file same as a part of the record: State v. Dewey, 139-564; Justice v. Gallert, 131-394; 
see, also, Cressler v. Asheville, 138-485. Section merely referred to: Cameron vy. Power Co., 
137-101; Justice v. Gallert, 131-393. 


USED BY JURY. At request of either party judge may permit the jury to take instruc- 
tions to jury room: Little v. R. R., 119-771; State v. Cagle, 114-835—also at the request of a 
juror: Gaither v. Carpenter, 143-240—and it is not error, after they have retired, to send, 
upon their request, a written memorandum of certain dates necessary to be remembered in 
reaching a proper conclusion: State v. Cagle, 114-835—or to send deposition read on trial, 
where all request it: Lafoon v. Shearin, 95-391—but judge cannot send papers read in evi- 
dence to the jury when objection made: Nicholson v. Lumber Co., 156-59; Williamson y. 
Thomas, 78-47; Burton v. Wilkes, 66-604; Watson v. Davis, 52-178. Where charge taken to 
jury room, but instructions prayed for and given were not taken, not error where counsel 
present and no objection raised before verdict: Gaither v. Carpenter, 143-240. Reason for 
the law compelling judge to put charge in writing, to provide for jurors taking it with them: 
State v. Dewey, 139-561; Jenkins v. R. R., 110-442; State v. Crowell, 116-1058. 


567. Demurrer to evidence. When on trial of an issue of fact in a civil action 
or special proceeding, the plaintiff has introduced his evidence and rested his 
case, the defendant may move to dismiss the action, or for judgment as in case 
of nonsuit. If the motion is allowed the plaintiff may except and appeal to the 
supreme court. If the motion is refused the defendant may except, and if the 
defendant introduces no evidence the jury shall pass upon the issues in the 
action, and the defendant has the benefit of his exception on appeal to the 
supreme court. After the motion is refused he may waive his exception and 
introduce his evidence just as if he had not made the motion, and he may again 
move to dismiss after all the evidence on both sides is in, If the motion is then 
refused, upon consideration of all the evidence, he may except, and after the 
jury has rendered its verdict, he has the benefit of the latter exception on appeal 
to the supreme court. 

Rev., s. 589 ; 1897, c. 109; 1899,-c. 131; 1901, c. 594. 

CHANGE OF PRACTICE. This section changes the practice in demurrer to the evidence: 
Riley v. Stone, 169-421; Prevatt v. Harrelson, 132-252; Means v. R. R., 126-424. Under the 
act of 1897, prior to act of 1899: Parlier v. R. R., 129-262; Purnell vy. R. R., 122-832; Worth 
v. Ferguson, 122-381; Wood v. Bartholomew, 122-177. It does not apply to a defense, Lester 


v. Harward, 173-83; but may apply to a counterclaim, Tarault v. Seip, 158-363. Held not to 
apply to criminal action, State vy. Hagan, 131-803; but may now under section 4643. 


TIME OF MAKING MOTION. It must be made first at the close of plaintifi’s evidence, 
and before defendant introduces any evidence: Smith v. Pritchard, 173-720; McKellar v. 
McKay, 156-283; Boddie v. Bond, 154-359. It is not allowed after verdict, Vaughan v. Daven- 
port, 159-369; nor after verdict set aside, Riley v. Stone, 169-421; nor after judgment by 
default and inquiry, Mason y. Stephens, 168-370. 

If the first motion is overruled, the defendant may except and go to the jury; or except, 
introduce evidence and renew motion after all the evidence: Parlier v. R. R., 129-262; Means 
v. R. R., 126-424; Worth v. Ferguson, 122-381; Miller v. R. R., 128-26; Riley v. Stone, 169- 
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421. Exception is waived if motion is not renewed: Rackley v. Roberts, 147-201; Bordeaux v. 
R. R., 150-528; Earnhardt v. Clement, 137-91; Blalock v. Clark, 137-140; Fritz v. R. R., 130- 
279; McCall v. R. R., 129-298. 


EFFECT OF MOTION. The motion admits the truth of plaintiff’s evidence in light most 
favorable for him: Rush vy. McPherson, 176-562; Wood vy. Public-Serv. Corp., 174-697; John- 
son v. R. R., 163-431; Madry v. Moore, 161-295; Poe v. Tel. Co., 160-315; Bell v. Power Co., 
156-316; Mullinax v. R. R., 156-541; West v. Tanning Co., 154-44; Mercer v. R. R., 154-399; 
Horne v. R. R., 153-239; Deppe v. R. R., 152-79; Morton v. Lumber Co., 152-54; Settle v. 
R. R., 150-643; Cotton v. R. R., 149-227; Biles v. R. R., 143-78, 139-528; Gerock v. Tel. Co., 
142-22; Bd. of Education v. Makely, 139-31; Craft v. R. R., 136-49; Hancock v. Comrs., 132- 
213; Snider v. Newell, 132-614; House v. R. R., 131-103; Hopkins v. R. R., 131-463; Coley v. 
R. R., 129-413, and cases cited; Moore v. R. R., 128-455; Brinkley v. R. R., 126-88; Cowles v. 
MeNeill, 125-385; Printing Co. v. Raleigh, 126-516; McMillan v. R. R., 126-725; Gates v. 
Max, 125-139; Cox v. R. R., 123-604; Cable v. R. R., 122-892; Johnson v. R. R., 122-955; 
Purnell v. R. R., 122-832; Spruill v. Ins. Co., 120-141; Collins v. Swanson, 121-67; Howell v. 
R. B., 124-24; Roscoe v. Lumber Oo., 124-42; Dunn v. R. R., 124-252; Whitley v. R. R., 122- 
987; Bazemore v. Mountain, 121-59; Everett v. Receivers, 121-519; but not the evidence of 
defendant against the plaintiff: Lamb v. Perry, 169-436; Brewer v. Wynne, 163-319; Smith 
v. Agricultural Society, 163-346. 

The motion should not be allowed when there is any evidence, more than a scintilla, upon 
which to base a verdict: Rogerson v. Hontz, 174-27; King v. R. R., 174-39; Moore v. R. R., 
173-311; Lindsey v. R. R., 173-390; Meares v. Lumber Co., 172-289; Collins v. Casualty Co., 
172-543; Barnes v. R. R., 168-512; MecRainey vy. R. R., 168-570; Pate v. Blades, 163-267; 
Talley v. R. R., 163-567; Armfield v. R. R., 162-24; Smith v. R. R., 162-30; Ward v. R. R., 
161-179; Greer v. Lumber Co., 161-144; Draper v. R. R., 161-308; Anderson v. R. R., 161-462; 
Cotton Mills v. Assurance Corporation, 161-562; Stewart v. McCormick, 161-625; Henderson 
v. R. B., 159-581; Mizzell v. Mfg. Co., 158-265; Sutton v. Lyons, 156-3; Hamilton y. Lumber 
Co., 156-520; Houston v. Traction Co., 155-4; Boney v. R. R., 155-95; Cabe v. R. R., 155-402; 
Maguire v. R. R., 154-384; Kyles v. R. R., 147-394; Currie v. Gilchrist, 147-648; Brown v. 
R. R., 144-6384; Mfg. Co. v. Machine Works, 144-689; Bivings vy. Gosnell, 133-574; Bingham 
vy. R. R., 180-625; Cogdell v. R. R., 129-398; Cobb v. Perry, 127-81; Gates v. Max, 125-139; 
Brinkley v. R. R., 126-88; Cable v. R. R., 122-892; Wood vy. Bartholomew, 122-177. 

When contributory negligence appears from the plaintiff’s evidence a nonsuit is properly 
granted: Foard v. Power Co., 170-48; Dunnevant v. R. R., 167-232; Fulghum y. R. R., 158- 
555; Wright v. R. R., 155-325; Neal v. R. R., 126-634; but not when such evidence is from 
the defendant: Horne v. R. R., 170-645; Whitesides v. R. R., 128-229; nor in cases of com- 
parative negligence under section 3467: Horton v. R. R., 157-146. Nonsuit ordered in action 
for malicious prosecution: Brinkley v. Knight, 163-194; upon the statute of limitations, 
Earnhardt v. Comrs., 157-234; where plaintiff not party in interest, Chapman v. McLawhorn, 
150-166. 

The ruling of the court must defeat plaintiff’s action; if any remedy is left, he should 
except, proceed with the case, and appeal: Chandler v. Mills, 172-366. As to whether the 
judge, in his discretion, can allow plaintiff, after motion to dismiss, to introduce further testi- 
mony: Featherston v. Wilson, 123-623. Where judge intimates an opinion on the law which 
lies at the foundation of the action, adverse to plaintiff, or excludes evidence offered by plain- 
tiff which is material, he may submit to nonsuit and appeal: Merrick v. Bedford, 141-505; 
Hayes v. R. R., 140-131; Hickory v. R. R., 138-311; Mobley v. Watts, 98-284; Tiddy v. Harris, 
101-589; Hedrick v. Pratt, 94-101; Gregory v. Forbes, 94-221—and the plaintiff’s evidence is 
entitled to the most favorable interpretation: McCaskill v. Walker, 145-252; Millhiser v. 
Leatherwood, 140-231; Heilig v. R. R., 152-469—but in the following cases nonsuit and appeal 
held premature: Merrick v. Bedford, 141-504; Midgett v. Mfg. Co., 140-361. Where involun- 
tary nonsuit reversed on appeal, parties start even again with trial de novo: Hickory v. R. R., 
138-311. A refusal of nonsuit reversed on appeal is equivalent to a direction to dismiss: 
Hollingsworth v. Skelding, 142-246; Tussey v. Owen, 147-335; Baker vy. R. R., 150-562. 

Not the intention of this section to make the weight and effect of evidence questions of law: 
Willis v. R. R., 122-905. Cases based upon this section but not construing section: Winders 
v. Hill, 144-614; Doggett v. Hardin, 132-690; Bessent v. Ry. Co., 132-934; Shoaf v. Ins. Oo., 
127-312. i 
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568. Waiver of jury trial. Trial by jury may be waived by the several 
parties to an issue of fact, in actions on contract, and with the assent of the 
court in other actions, in the manner following: 


See, also, annotations under section 573, as to waiver of trial by jury in references; see, also, 
generally: Armfield v. Brown, 70-27. Counsel may waive jury trial without special authority: 
Stevenson v. Felton, 99-58; see, also, White v. Morris, 107-92. A reference by consent waives 
right of trial by jury: Driller Co. v. Worth, 117-515; Grant v. Reese, 82-72; also see cases 
under sections 572 and 579. As to whether jury trial may be waived in criminal actions ap- 
pealed from justice where he has final jurisdiction, see State v. Wells, 142-590. The trial 
judge may disregard the agreement that a jury trial be waived: Lumber Co. v. Lumber Co., 
137-431. Waiver of jury trial on questions of fact in special proceedings by failure to demand 
in time: Navigation Co. v. Worrell, 133-93; Ledbetter v. Pinner, 120-455; Railroad v. Parker, 
105-246. The provision of the federal constitution that ‘‘no person shall be deprived of his 
property without due process of law’’ does not imply that all trials in state courts shall be by 
jury: Caldwell vy. Wilson, 121-425. Jury trial may be waived as stated below, but there must 
be issues of fact: Hockaday v. Lawrence, 156-319; see, also, Buchanan v. Clark, 164-56, and 
Crews v. Crews, 175-168. 


1. By failing to appear at the trial. 
Caldwell v. Wilson, 121-466. 


2. By written consent, in person or by attorney, filed with the clerk. 


Waiver must be written and filed with the papers in the case, or oral and entered on the 
minute docket: Hahn v. Brinson, 133-7; Caldwell v. Wilson, 121-466. 


3. By oral consent, entered in the minutes. 


Must be entered on the minute docket: Hahn y. Brinson, 133-7. Where case heard by judge 
by consent and decision of law reversed on appeal, on coming back to superior court parties 
must have trial by jury unless waived: Isler v. Koonce, 83-55; Benbow v. Robbins, 72-422. 


Rey., s. 540; Code, s. 416; C. C. P., s. 240. 
For submission of controversy without action, see this chapter, ss. 626-628. 


569. Findings of fact and conclusions of law by judge. Upon trial of an 
issue of fact by the court, its decision shall be given in writing, and shall contain 
a statement of the facts found, and the conclusions of law separately. Upon 
trial of an issue of law, the decision shall be made in the same manner, stating 
the conclusions of law. Such decision must be filed with the clerk during the 
court at which the trial takes place, and judgment upon it shall be entered 
accordingly. 

Rey., 8. 541; Code, s. 417; C: C. Ps). 241: 

Judge can pass upon issues of fact only when jury trial waived: Wilson v. Bynum, 92-717; 
MecCanless v. Flinchum, 98-358; Chasteen v. Martin, 81-51; Leggett v. Leggett, 66-420. Where 
trial by jury waived, the court should find the facts and state its conclusions separately and 
in writing, and then enter judgment in accordance therewith: Parks v. Davis, 98-481; Foushee 
y. Pattershall, 67-453; Mining Co. v. Smelting Co., 99-464. What is a sufficient statement of 
findings: Eley v. R. R., 165-78. This section not applicable to a motion in a provisional 
remedy: Millhiser v. Balsley, 106-433; Whitehead v. Hale, 118-601. Where court fails to 
find some material fact, supreme court may remand it that such fact may be found: Knott v. 
Taylor, 96-553. For findings of fact in cases of reference, see section 579. Where judge’s 
findings of fact not excepted to by defendant, and plaintiff appeals from the judgment for 
defendant on such facts and supreme court reverses the judgment, defendant not entitled to 
trial de novo: Matthews v. Fry, 143-384. 

The findings of fact by the judge, when authorized by law or by consent of parties, are as 
conclusive as when found by a jury, if there is any evidence to support them: Buchanan v. 
Clark, 164-56; Yarborough v. Moore, 151-116; Matthews v. Fry, 143-384; Shoaf v. Frost, 
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127-306; Brafford v. Reed, 125-311; Roberts v. Ins. Co., 118-429; Nimocks vy. Shingle Co., 
110-230; Travers vy. Deaton, 107-500; Milihiser yv. Balsley, 106-433; Branton v. O’Briant, 
93-99; see, also, sections 570, 600—but the judgment thereon is reviewable: Ladd y. Teague, 
126-544; Norton v. McLaurin, 125-185; Baker vy. Belvin, 122-190. 

Where judge in finding the facts adopts the findings of fact in a certain deposition, the 
supreme court will consider the evidence incorporated in the deposition: Lee v. Baird, 134- 
410—also -when evidence made a part of the findings, etc., Bank vy. Swink, 129-255. Where 
findings of fact are contradictory and irreconcilably conflicting, judgment cannot be pro- 
nounced, and a new trial will be awarded: Davis v. Lumber Co., 130-174. Exceptions to find- 
ings of fact by the trial judge, filed after the adjournment of the court for the term, will not 
be entertained: Electric Light Co. v. Hlectrie Light Co., 116-112. When judge finds the facts 
it is presumed, unless objection appears, that it was by consent of the parties: White v. Mor- 
ris, 107-92. Where jury waived, and judge tries the facts, errors committed by him in the 
reception or rejection of evidence are reviewable: Puffer v. Baker, 104-148. Agreement that 
trial judge find facts waives defects in pleadings: Karly v. Barly, 134-258. 

Findings of fact by the judge are not subject to exceptions: Matthews v. Fry, 143-384; 
Parker v. McPhail, 112-502; Travers v. Deaton, 107-500; Taylor v. Pope, 106-267; Avent 
y. Arrington, 105-377; McAden v. Banister, 63-479; Greensboro v. Scott, 84-184; Burke vy. 
Turner, 85-500. For exceptions to referee’s report, see under section 579. 


570. Exceptions to decision of court. 1. For the purposes of an appeal, 
either party may except to a decision on a matter of law arising upon a trial 
by the court within ten days after the judgment, in the same manner and with 
the same effect as upon a trial by jury. Where the decision does not authorize 
a final judgment, but directs further proceedings before a referee or otherwise, 
either party may except thereto, and make a case or exception as above pro- 
vided in case of an appeal. 

2. Hither party desiring a review, upon the evidence appearing on the trial 
of the questions of law, may at any time within ten days after the judgment, 
or within such time as is prescribed by the rules of the court, make a ease or 
exceptions in like manner as upon a trial by jury, except that the judge in 
settling the case must briefly specify the facts found by him, and his conclu- 
sions of law. 

Rey., Ss. 542; Code, s. 418; C. C. P., s. 242. 

For exceptions generally to judge’s ruling, see section 589. 


571. Proceedings upon judgment on issue of law. On a judgment for the 
plaintiff upon an issue of law, he may proceed in the manner prescribed by the 
first two subdivisions of section 595 herein upon failure of the defendant 
to answer, where the summons was personally served. If judgment is for the 
defendant, upon an issue of law, and if taking of an account or the proof of 
any fact is necessary to enable the court to complete the judgment, a reference 
or assessment by jury may be ordered, as provided in section 596 herein. 

Rev., 8. 543; Code, s. 419; C. C. P., s. 248. 


Art. 20. REFERENCE 


572. By consent. Any or all of the issues in an action, whether of fact or 
law, may be referred, upon the written consent of the parties, except in actions 
to annul a marriage, or for divorce and separation. 

Rey., s. 518; Code, s. 420; C. C. P., s. 244. 

It is proper that the agreement to refer should specify the issues of law and fact: Morisey 
v. Swinson, 104-555; see, also, Barrett v. Henry, 85-325. Consent once given to a reference can- 
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not be recalled: McDaniel v. Scurlock, 115-295; Morisey v. Swinson, 104-555; White v. Utley, 
86-415; Fleming vy. Roberts, 77-415—and a waiver of a jury trial cannot be withdrawn; such 
waiver can be made by counsel without special authority, Stevenson y. Felton, 99-58. Order 
entered of record is sufficient ‘‘written consent’’: White v. Utley, 86-415. Where no written 
consent, yet both parties appear and examine witnesses and report is made and confirmed and 
judgment rendered, from which there is appeal, too late to object to order of reference: John- 
ston v. Haynes, 68-509. It applies to all civil cases with the exceptions mentioned: Lee v. 
Thornton, 176-208. An order requiring a receiver to pass upon certain claims of creditors is 
in effect a reference: Riley v. Sears, 151-187. 

A reference not excepted to is a reference by consent: Roughton v. Sawyer, 144-766; Kerr 
v. Hicks, 129-141; Blalock v. Mfg. Co., 110-107; Smith v. Hicks, 108-248; Rogers v. Bank, 
108-574; Nissen v. Mining Co., 104-309; Grant v. Hughes, 96-177; Harris v. Shaffer, 92-30; 
Belvin y. Paper Co., 123-138; White v. Utley, 86-417; Atkinson v. Whitehead, 77-418; Armfield 
v. Brown, 70-27—and a reference by consent is a waiver of a jury trial, Simpson v. Scronce, 
152-594; Roughton v. Sawyer, 144-766; Driller Co. v. Worth, 117-515; Collins v. Young, 118- 
265; Nissen v. Mining Co., 104-309; Grant v. Hughes, 96-177; Fertilizer Co. v. Reams, 105- 
291; Battle v. Mayo, 102-413; Grant v. Reese, 82-72; Overby v. Fayetteville, 81-56; Britt v. 
Benton, 79-177; Atkinson v. Whitehead, 77-418; Perry v. Tupper, 77-413; Lippard v. Rose- 
man, 72-427; Armfield v. Brown, 70-27; Green v. Castlebury, 70-20; Kluttz v. McKenzie, 
65-102; Stevenson v. Felton, 99-58; Carr v. Askew, 94-412. 

The court cannot discontinue a reference by consent; it may be discontinued by the death 
of the referee or his removal for good cause: Perry v. Tupper, 77-413; Smith v. Hicks, 108- 
248; Patrick v. R. R., 101-602; Lance y. Russell, 157-448. Difference between reference here- 
under and an arbitration: Lusk v. Clayton, 70-185; Peele v. R. R., 159-60. The court retains 
jurisdiction, with power to review and reverse the conclusions of law of the referee, and a dis- 
cretion to modify or set aside the report, and its ruling in the latter respect is not reviewable 
unless it appears that such discretion has been abused: Brackett v. Gilliam, 125-380; Cum- 
mings v. Swepson, 124-579—also has power to make all necessary orders pending the trial, 
MeNeill v. Lawton, 97-16; Credle v. Ayers, 126-11. A consent order may be changed to a 
compulsory order only by consent: Kerr v. Hicks, 129-141—and it will date as a compulsory 
order from the first, Ibid. Case citing section: Lumber Co. v. Lumber Co., 137-439. 


573. Compulsory. Where the parties do not consent, the court may, upon 
the application of either, or of its own motion, direct a reference in the follow- 
ing cases: 

Reference should not be ordered while there are pleas in bar not yet determined: Oldham 
v. Rieger, 145-254; Duckworth v. Duckworth, 144-620; Kerr v. Hicks, 129-141; Austin v. 
Stewart, 126-525; Bank v. Fid. Co., 126-320; Comrs. v. White, 123-534; Smith v. Goldsboro, 
121-851; Roysters v. Wright, 118-152; Jones v. Beaman, 117-259; McMillan v. Baxley, 112- 
578; Bridgers v. Bridgers, 101-71; Grant v. Hughes, 96-177; Humble v. Mebane, 89-410; 
Price v. Eccles, 73-162; Neal v. Blackwell, 85-299; Sloan v. MeMahon, 85-296; Cox v. Cox, 
84-138; Clements v. Rogers, 95-248; Quarles v. Jenkins, 98-258; Comrs. v. Raleigh, 88-120; 
R. R. v. Morrison, 82-141; Douglas v. Caldwell, 64-372; Garland v. Arrowood, 172-591; Bank 
vy. Warehouse Co., 172-602; Lee v. Thornton, 176-208; unless the plea does not apply to the 
whole cause of action: Alley v. Rogers, 170-538. Party objecting may appeal at once or after 
final judgment: Pritchett v. Greensboro Supply Co., 153-344. 

Cases upon the question as to whether cause is a proper one to be referred: Pinchback v. 
Mining Oo., 137-171; Bond v. Wilson, 137-145; Jones v. Sugg, 136-143. The refusal to refer 
is appealable: Jones v. Sugg, 136-143; Lee v. Baird, 134-410. Reference ought not to be 
made before issues are raised: Syme v. Bunting, 86-175; Lumber Co. v. McPherson, 133-287; 
Kerr vy. Hicks, 131-90. The judge retains control of case under reference and may find facts 
himself from the evidence reported without a rereference: Credle v. Ayers, 126-11; Brackett 
v. Gilliam, 125-380. Not error to refuse a compulsory reference when the motion to refer is 
not made until after the close of the evidence: Hughes v. Boone, 102-137; or after the jury 
has been impaneled: Peyton v. Shoe Co., 167-280. 
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1. Where the trial of an issue of fact requires the examination of a long 
account on either side; in which case the referee may be directed to hear and 
decide the whole issue, or to report upon any specific question of fact involved 
therein. 

Ragland v. Lassiter, 174-579. 


2. Where the taking of an account is necessary for the information of the 
court, before judgment, or for carrying a judgment or order into effect. 

Smith v. Smith, 150-81; Albright v. Albright, 91-220; Chalk vy. Bank, 87-200; Comrs. v. 
Magnin, 85-114; Leak v. Covington, 87-501; Grant v. Hughes, 94-755; Little v. Duncan, 
89-416 ; Heilig v. Foard, 64-710. No reference ordered after final decree to ascertain facts 
taking place after judgment: White v. Butcher, 97-7; Pearson v. Carr, 97-194; McCall v. 
Webb, 126-762, and cases cited. Where an order of reference is made after the right to an 
account is established by the verdict of a jury, appeal can only be taken from final judgment 
after report: Jones v. Wooten, 137-421; Shankle v. Whitley, 131-168. 


3. Where the case involves a complicated question of boundary, or one which 
requires a personal view of the premises. 
Kelly vy. Lumber Co., 157-175. 


4. Where a question of fact other than upon the pleadings arises upon 
motion or otherwise, in any stage of the action. 

5. Where the issues of fact and questions of fact arise in an action of which 
the courts of equity of the state had exclusive jurisdiction prior to the adoption 
of the constitution of one thousand eight hundred and sixty-eight, and in which 
the matter or amount in dispute is not less than the sum or value of five hundred 
dollars. 

The compulsory reference under this section does not deprive either party of 
his constitutional right to a trial by jury of the issues of fact arising on the 
pleadings, but such trial shall be only upon the written evidence taken before 
the referee. 

Either party is entitled to a jury trial, where the reference is compulsory, if demanded in 
apt time, and he should, by exceptions, distinctly designate the controverted facts that he 
demands shall be determined: Baker v. Edwards, 176-229; Goldwin v. Jernigan, 174-76; 
Robinson v. Johnson, 174-232; Loan Co. v. Yokley, 174-573; Bradshaw v. Lumber Co., 172- 
219; Marler v. Golden, 172-823; Alley v. Rogers, 170-538; Keerl v. Hayes, 166-553; Wynn v. 
Bullock, 154-383; Ogden v. Land Co., 146-443; Bruce v. Mining Co., 147-642; Kerr v. Hicks, 
131-90; Wilson v. Featherstone, 120-446; Taylor v. Smith, 118-127; Driller Co. v. Worth, 
117-515; Yelverton v. Coley, 101-248; McDaniel v. Scurlock, 115-295; Blalock v. Mfg. Co., 
110-99; Smith v. Hicks, 108-248; Grant v. Hughes, 96-177; Carr v. Askew, 94-194; Harris v. 
Shaffer, 92-30; Gold Co. v. Ore Co., 79-48; Atkinson v. Whitehead, 77-419; Keener v. Finger, 
70-35; Green v. Castleberry, 70-20; Armfield vy. Brown, 70-27. A party demanding jury trial 
may withdraw such demand: Greenlee v. Greenlee, 150-638. The court may set aside a com- 
pulsory reference and grant a jury trial: Rogers vy. Lumber Co., 154-108. A jury trial, upon 
exceptions taken, is had upon the evidence taken by the referee: Moore v. Westbrook, 156- 
482; see Kerr y. Hicks, 131-90; but the referee’s findings of fact are not admissible: Brad- 
shaw v. Lumber Co., 172-219. 


Rey., s. 519; Code, s. 421; 1897, c. 287, ss. 1, 2; C. C. P., s. 245; 1917, c. 280; 1919, c. 7. 


574. How referee chosen or appointed. In all cases of reference the parties 
as to whom issues are joined in the action (except when the defendant is an 
infant or an absentee) may agree in writing upon a person or persons, not 
exceeding three, and a reference shall be ordered to him or them, and to no 
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other person or persons. And if such parties do not agree, the court shall 
appoint one or more referees, not more than three, who are free from exception. 
No person may be appointed referee to whom all parties in the action object. 
No judge or justice of any court may sit as referee in an action pending in 
the court of which he is judge or justice, and not already referred, unless the 
parties otherwise stipulate. 

Rey., s. 520; Code, s. 423; C. C. P., s. 247. 

See annotations under section 572. 


575. Referees may administer oaths. Every referee has power to administer 
oaths in any proceeding before him, and has generally the power vested in 
a referee by law. 

Rey., s. 521; Code, s. 599; C. C. P., s. 356. 

See section 576. 


576. Powers of referee of trial. The trial by referees shall be conducted 
in the same manner as a trial by the court. Referees have the same power to 
grant adjournments and to allow amendments to pleadings and to the sum- 
mons as the court upon such trial, upon the same terms and with lke effect. 
They shall have the same power to preserve order and punish all violations 
thereof upon such trial, and to compel the attendance of witnesses before them 
by attachment and to punish them as for contempt for nonattendance or refusal 
to be sworn or to testify, as is possessed by the court. 

Rey., s. 522; Code, s. 422; C. C. P., s. 246. 

For report, exceptions, trial by jury of issues, etc., see under section 579. 

POWERS OF REFEREE. Has no inherent powers, but those granted by law and author- 
ized by the court: Cummings vy. Swepson, 124-584; Jones v. Beaman, 117-259. Has power 
to enforce obedience to his rulings just as the court would have at trial: LalFontaine v. 
Underwriters, 83-132—to make new parties, Koonce v. Pelletier, 115-235; Perkins v. Berry, 
103-131—to allow amendments to pleadings, Blanton v. Bostic, 126-418; Jones v. Beaman, 
117-259; Gillam v. Ins. Co., 121-373—to direct a nonsuit, Stith v. Jones, 119-428; McNeill v. 
Lawton, 97-16—to tax costs of reference, Wharton y. Gattis, 91-53. Has no power to dismiss 
action for want of jurisdiction in the superior court: Austin vy. Stewart, 126-525. Credibility 
of a witness is for the referee to determine, Harris v. Smith, 144-439. When three referees 
have been selected, two cannot act without due notice to third to attend: Drainage District v. 
Parks, 170-435. To punish for contempt, see section 983. 

THE TRIAL BY REFEREE. Rules for trial: Green v. Castlebury, 70-20; Battle v. Mayo, 
102-413. Method of noting exceptions to referee’s ruling in apt time: Armfield v. Colvert, 
103-147. What referee should find in action against guardian for renting ward’s land pri- 
vately: Duffy v. Williams, 133-195. In a reference in an action involving the validity of a 
deed, referee must find as to bona fides of conveyance: Blalock v. Mfg. Co., 110-99. Referee 
is justified in not considering evidence when it is not competent for jury to consider: Stephen- 
son v. Felton, 106-114. A referee is not bound to the findings of fact of the trial court when 
such findings were, by agreement of parties, only for the purpose of construing the will: Lee 
v. Baird, 134-410. 


577. Testimony reduced to writing. The testimony of all witnesses on both 
sides must be reduced to writing by the referee, or under his direction, and 
signed by the witnesses, and the evidence so taken and signed shall be filed in 
the cause, and constitute a part of the record. 

Rey., Ss. 523; 1897, c. 237, s. 3. 

All the testimony must be reported as taken and copies of all documents considered by 
referee must be filed with the papers: Tharington v. Tharington, 99-118; Perkins v. Berry, 
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103-131; Comrs. v. Magnin, 85-114; Cain v. Nicholson, 77-411-——and if all the evidence is not 
sent up, the court can order the remainder to be sent up, Perkins v. Berry, 103-131; Williams 
vy. Whiting, 92-683—but the fact that evidence is not sent up is no ground for exception, 
Perkins v. Berry, 103-131; Mfg. Co. v. Williamson, 100-83. 


578. Report; review and judgment. The referee shall make and deliver 
a report, within the time ordered by the court, to the clerk of the court in which 
the action is pending. Hither party, during the term or upon ten days notice 
to the adverse party out of term, may move the judge to review the report, and 
set aside, modify or confirm it in whole or in part, and no judgment may be 
entered on any reference except by order of the judge. 

Rey., s. 524; Code, s. 428; C. C. P., s. 247. 


For annotations on contents of report, exceptions, confirmation, trial by jury, appeal, see 
section 579. The judge, in his discretion, may set aside a reference after the report is filed 
and proceed to try the case: Cummings v. Swepson, 124-579; Bushee yv. Surles, 79-51—and his 
ruling in this respect is not reviewable: Cummings v. Swepson, 124-579; Bushee v. Surles, 
79-51. He may review the report and modify it, or set it aside and make the findings himself 
from the evidence presented: Dumas v. Morrison, 175-431. When and to whom report made 
and where motions with reference thereto heard: McNeill v. Hodges, 99-248. Judge cannot 
exercise his authority ‘‘out of term’’ except in county where action pending: McNeill v. 
Hodges, 99-248; Ledbetter v. Pinner, 120-457; Skinner vy. Terry, 107-108; Godwin v. Monds, 
101-354. 


579. Report, contents and effect. The referee must state the facts found 
and the conclusions of law separately. His decision must be given, and may be 
excepted to and reviewed in like manner and with like effect in all respects as 
in cases of appeal; and he may in like manner settle a case or exceptions. The 
report of the referee upon the whole issue stands as the decision of the court, 
and judgment may be entered thereon upon application to the judge. When 
the reference is to report the facts, the report has the effect of a special verdict. 

Rey., s. 525; Code, s. 422; C. C. P., s. 246. 


THE REPORT. It should not be argumentative: Weisel vy. Cobb, 118-11. The report 
should state distinctly and separately the conclusions as to law and fact: Barcroft v. Roberts, 
91-363; Cooper v. Middleton, 94-86; Earp v. Richardson, 75-84; Klutts v. McKenzie, 65-102— 
must state all facts constituting the defense and not leave to inference what is the fact to be 
found, Cooper v. Middleton, 94-93—must state all the items of account in detail between the 
parties, Sharpe v. Hliason, 116-665; Gore v. Lewis, 109-539; Cain v. Nicholson, 77-411; Me- 
Campbell v. McClung, 75-393—must state the account according to method pointed out by 
order, Burke y. Turner, 89-246—must be accompanied by the testimony, Perkins v. Berry, 
103-131; Barbee v. Green, 92-471; Comrs. v. Magnin, 85-114; Cain y. Nicholson, 77-411; see, 
also, section 577—-and if not so accompanied, court may order sent up, Perkins y. Berry, 103- 
131. Cases where question of designation of parties to whom accounts due arises: Perkins v. 
Berry, 103-131. Proper method of stating account in foreclosure of mortgage: Knight v. 
Houghtalling, 91-246. Findings of fact as a special verdict: Morisey v. Swinson, 104-555; see 
Lawrence v. Hyman, 79-209. 


EXCEPTIONS TO REPORT. Report is reviewed, not by appeal, but by exceptions taken 
to the report: Green v. Castlebury, 70-20. The exceptions must point out specifically the 
errors complained of: Ogden v. Land Co., 146-443; Battle v. Mayo, 102-413; Wilson v. Feather- 
stone, 120-446; Perkins y. Berry, 103-131; Mfg. Co. v. Brooks, 106-113; Tilley v. Bivens, 
110-343; Wiley v. Logan, 95-358; Cooper v. Middleton, 94-86; Worthy v. Brower, 93-344; 
Morrison v. Baker, 81-76; Suit v. Suit, 78-272; Currie v. McNeill, 83-176; Green v. Castleberry, 
77-164; Brumble v. Brown, 71-513; Whitford v. Foy, 71-527—for the court will not examine 
into every item of every line of record to ascertain its meaning, Whitford v. Foy, 71-527; 
Battle v. Mayo, 102-413; Young vy. Kennedy, 95-265; Mfg. Co. v. Brooks, 106-113. A motion 


236 


579 CIVIL PROCEDURE—Arr. 20 Ch. 12 


to exclude certain items in a final report will be treated as an exception thereto: Rogers v. 
Bank, 108-574. An exception for finding upon insufficient evidence should be filed with the 
referee and reviewed by the judge: Moore v. Westbrook, 156-482. An exception as to a 
finding of fact will not be heard where claim not presented, nor evidence introduced before 
the referee in apt time: Overby v. Fayetteville, 81-56; Nash v. Taylor, 3-174. Exception 
must be filed at the term to which the report is made, though court can extend time: Kerr v. 
Hicks, 131-90; R. R. v. King, 125-454; Johnson v. Loftin, 111-323; McNeill v. Hodges, 105- 
52; Long v. Logan, 86-535; Comrs. v. Magnin, 85-117; University v. Lassiter, 83-38; State v. 
Peebles, 67-97—but judge can refuse to consider them when not filed in time, Shields v. 
MeNeill, 118-590. Exceptions to ruling of referee as to competency of evidence: Vestal v. 
Sloan, 83-555; Shehan v. Malone, 71-440. 


HEARING UPON EXCEPTIONS. The court must review and pass upon all exceptions 
to the report, and modify or confirm them according to his judgment; his conclusions upon 
exceptions of law are reviewable, but not upon exceptions of fact: Miller v. Groome, 109-148. 
His refusal to pass upon report under consent reference is reviewable: Stevenson v. Felton, 
99-58. He must review the findings of the referee, not simply decide whether there is any 
evidence to sustain them: Thompson y. Smith, 156-345; s. c., 160-256; Overman y. Lanier, 
156-537. 

Referee’s findings of fact are presumed to be right, but presumption rebuttable, when: 
Green v. Jones, 78-265. Referee’s findings of fact are conclusive when not excepted to, and 
if they are adopted by the court, by being affirmed, such findings are conclusive unless found 
without evidence or upon improper evidence: Mfg. Co. v. Lumber Oo., 177-404; McGeorge v. 
Nicola, 173-707; Marler v. Golden, 172-823; McCullers v. Cheatham, 163-61; Mirror Co. v. 
Casualty Co., 153-373; Williams v. Hyman, 153-166; Baggett v. Wilson, 152-182; Bailey v. 
Hopkins, 152-748; Foy v. Gray, 148-436; Henderson v. McLain, 146-329; Frey v. Lumber 
Co., 144-759; Thornton v. McNeely, 144-622; Harris v. Smith, 144-439; Ramsey v. Browder, 
136-251; Lambertson v. Vann, 134-109; Malloy v. Cotton Mills, 132-432; Lewis v. Covington, 
130-541; Holt v. Johnson, 129-188; Dunn v. Beaman, 126-764; Bank v. Loughran, 126-814; 
Lenoir v. Linville Imp. Co., 126-922; Lewis v. Overby, 126-347; Cochran y. Imp. Co., 127-386; 
Holt v. Couch, 125-456; Boyle v. Stallings, 140-527; Wadesboro v. Atkinson, 107-317; Jordan 
v. Bryan, 103-59; Kitchin v. Grandy, 101-86; Strauss v. Frederick, 98-60; Battle v. Mayo, 
102-435, and cases cited; Vaughan v. Lewellyn, 94-472; Cooper v. Middleton, 94-86; DePriest 
v. Patterson, 92-399; Usry v. Suit, 91-406; see, also, Dunavant v. R. R., 122-999; Collins v. 
Young, 118-265. If the judge below makes no findings of facts, it will be presumed he 
adopted the referee’s findings: McEwen vy. Loucheim, 115-348; Battle v. Mayo, 102-413; 
Barbee v. Green, 92-471. Where exception is made that referee failed to pass upon certain 
evidence, it is competent for the judge to pass thereon and find the facts: Credle v. Ayers, 126- 
11; Wallace v. Douglas, 103-19. 

Where exception because referee failed to find as to a particular fact, and report recom- 
mitted, he will not be allowed to except to second report on ground that it is a mixed question 
of law and fact: Tyson v. Tyson, 92-288. An exception to referee’s conclusion that plaintiff 
cannot recover opens up both findings of law and fact for review by the judge: Brackett v. 
Gilliam, 125-382. When facts stated as ground for exception conflict with the findings of the 
referee, the exception should be overruled: Smith v. Smith, 101-461. It is error for judge to 
pass upon exceptions to unfinished report: White v. Utley, 86-415. Except by consent, excep- 
tions cannot be heard or orders made outside of county where action pending: McNeill v. 
Hodges, 99-248. 

The court can, in its discretion, set aside a reference to state an account, after report made 
and exceptions filed, and proceed to try the case: Bushee v. Surles, 79-51; Cummings v. Swep- 
son, 124-579. A party paying the amount found to be due by report before confirmation does 
so subject to the power of the court to modify the report: West v. Laughinghouse, 174-214. 

RECOMMITTED TO REFEREE, WHEN. The fact that a referee has not found the facts 
upon which the report is based must be taken advantage of by a motion to recommit: Blalock 
vy. Mfg. Co., 110-99; Scroggs v. Stevenson, 100-354; Tilley v. Bivens, 110-343. Where referee 
fails to find the facts upon which the plea of the statute of limitations can be determined: 
French v. Richardson, 167-41; Lanning v. Comrs., 106-505; see, also, Foushee v. Beckwith, 119- 
178—where fails to state fully the findings of fact so the conclusions of law thereon may be 
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reviewed: Tilley v. Bivens, 110-343; Norment v. Brown, 79-363—where no facts are found by 
either referee or judge, Foushee v. Beckwith, 119-178; Lanning v. Comrs., 106-505—where re- 
port is imperfect or unsatisfactory, Grant v. Bell, 90-558; but see Grant v. Edwards, 92-442. 
No appeal from an order to recommit: Chemical Co. v. Lackey, 140-32. Where report recom- 
mitted to referee to have report reformed so as to conform to jury’s verdict upon the issues 
based upon exceptions, not reviewable: Kerr v. Hicks, 122-409. When superior court recom- 
mits without objection, complaining party cannot except to report reformed in the manner 
directed: Cowles v. Curry, 96-331. A report will not be rereferred where the same, though 
informal, furnishes the information required: Gulley v. Macy, 89-343. For right to jury trial, 
see section 573. 


JUDGMENT UPON REPORT. The findings of the referee, when reviewed and corrected, 
becomes the judgment of the court: Armfield v. Brown, 70-29—and such reviewing and cor- 
recting is res judicata and cannot be passed upon by another judge: Alexander y. Alexander, 
120-472; Seroggs v. Stevenson, 100-354. If no exception filed, the referee’s finding as to a 
particular fact should be confirmed: Chard vy. Warren, 122-75. In cases purely equitable in 
their nature, if an account has been taken and report made, the plaintiff will not be allowed 
to suffer judgment of nonsuit: Boyle v. Stallings, 140-524. 


APPEALS TO SUPREME COURT. Where report recommitted to be conformed to a ruling 
by the superior court upon an exception, the appeal must be from the judgment on final report 
and not from decision on exception: Wallace v. Douglas, 105-42; McLean v. Breece, 113-390; 
Leak v. Covington, 95-193; Torrence v. Davidson, 90-2; Grant v. Reese, 90-3; Lutz y. Cline, 
89-186; Jones v. Call, 89-188. The supreme court will only consider exceptions to the rulings 
of the court below in confirming or disaffirming the report: Perry v. Hardison, 99-21; see, also, 
Scroggs v. Stevenson, 100-354, and Tyson v. Tyson, 100-360; Williamson y. Bitting, 159-321. 
Where the findings of fact are approved by the court below, and there is some evidence to 
support them, the supreme court can only correct the errors of law: Rhyne v. Love, 98-486; 
Thornton v. McNeely, 144-622; Wiley v. Logan, 95-358; Wadesboro vy. Atkinson, 107-317; 
Morisey vy. Swinson, 104-555; Nissen v. Mining Co., 104-309; Howerton v. Sexton, 104-75; 
Kitchin y. Grandy, 101-86; Abernathy v. Withers, 99-520; Reaves vy. Davis, 99-425; Jeffords 
vy. Waterworks Co., 157-10; Thompson v. Smith, 156-345; s. ¢., 160-256; Brown v. R. R., 
154-300. 

Where reference was by consent, the findings of fact will not be reviewed when approved 
by the superior court, except upon the ground, if taken in apt time, that there is no testimony 
to support them or that testimony is incompetent: Cotton Mills v. Cotton Mills, 115-475; 
McEwen vy. Loucheim, 115-348; Turner v. Shuffler, 108-642; Whitehead v. Whitehurst, 108-458; 
Joyner v. Stancill, 108-153; Roper v. Burton, 107-526; Battle v. Mayo, 102-413; Smith y. 
Smith, 101-461; Grant v. Reese, 94-720; Vaughan y. Lewellyn, 94-472; Hanner v. McAdoo, 
86-370; Hunter yv. Kelly, 92-285. The supreme court will not entertain an objection made 
for the first time that the findings of fact were not supported by evidence: Joyner y. Stanceill, 
108-153; Hawkins v. Cedar Works, 122-87. After supreme court has rendered final judgment, 
the superior court cannot order a further reference: Pearson vy. Carr, 97-194. Supreme court 
may order account restated: Gore v. Lewis, 109-539. 

Exceptions should be specific and not general: Sturtevant v. Cotton Mills, 171-119; Comrs. 
v. Erwin, 140-193; see, also, Wiley v. Logan, 95-358. How appeals taken on the ground that 
there is no evidence to support the findings of fact made or adopted by the judge below: 
Battle v. Mayo, 102-413. A ruling by referee, confirmed by judge, will not be disturbed when 
no exception appears in record: Bank v. Bank, 138-467. When exceptions to referee’s report 
are overruled and judgment is affirmed, such exceptions cannot be reviewed: Burwell v. 
Burgwyn, 105-507. Sending case up to the supreme court, how exceptions, etc., set out: Bank 
v. Mfg. Co., 96-298. The supreme court does not try to ascertain what facts the evidence 
warranted: Battle v. Mayo, 102-413; Patterson v. Wadsworth, 89-407. Refusal of superior 
court to set aside referee’s report for newly discovered evidence not reviewable: Henderson 
v. McLain, 146-329. Where case is remanded by supreme court with orders that referee 
modify his report to conform to rulings of the court, the referee need not give notice to the 
parties: Gay v. Grant, 116-93. Where jury trial is reserved and the report is heard on excep- 
tions, an appeal from judgment rendered is premature: Pritchett v. R. R., 157-88. 
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Arr, 21. Issuzs 


580. Defined. Issues arise upon the pleadings, when a material fact or con- 
clusion of law is maintained by one party and controverted by the other. They 
are of two kinds: 


Tucker y. Satterthwaite, 120-121; Christmas v. Haywood, 119-130; Miller v. Miller, 89-209; 
McElwee v. Blackwell, 82-345; Fortescue vy. Crawford, 105-29; Patton v. R. R., 96-455; Wright 
v. Cain, 93-296; Armfield v. Brown, 70-27; Klutts v. McKenzie, 65-102; Heilig v. Stokes, 
63-612. 


LL. Of law. 


See section 581. 


2. Of fact. 


““TIssues of fact’’ are technical words; they mean such matters of fact as are put in issue 
by pleadings and a decision of which would be final and conclude the parties upon the mat- 
ters in controversy: Heilig v. Stokes, 63-614; see, also, cases under section 582. Section merely 
referred to: Stancill v. Spain, 133-79; McQueen y. Bank, 111-515; Gregory v. Pinnix, 158-147. 

Rey., s. 544; Code, s. 391; C. C. P., s. 219. 


581. Of law. An issue of law arises upon a demurrer to the complaint, 
answer or reply, or to some part thereof. 

Rev., s. 545; Code, s. 392; C. C. P., s. 220. 

Andrews v. Pritchett, 66-387; see, also, section 511. 


582. Of fact. An issue of fact arises— 
1. Upon a material allegation in the complaint controverted by the answer; or, 


An issue of fact is where a matter is alleged on one side and denied on the other, the de- 
cision of which would be final and conclude the parties as to the matter in controversy: Roper 
v. Leary, 171-35; Kirk v. R. R., 97-82; Wright v. Cotten, 140-1; Crawford v. Masters, 140-205; 
Tucker yv. Satterthwaite, 120-118; Patton v. R. R., 96-455; McAdoo v. R. R., 105-140; Armfield 
v. Brown, 70-27; Heilig vy. Stokes, 63-612; Klutts v. McKenzie, 65-102. An issue as to 
whether one is indebted to another is an issue of fact and not of law: Jordan y. Farthing, 
117-181. ‘‘Whether plaintiff is entitled to recover’’ is a question of law arising upon the 
answers to the issues, and is not an issue of fact: Braswell v. Johnston, 108-150; Nathan v. 
R. R., 118-1066; Denmark v. R. R., 107-185. Where answer raises a material issue, though 
matter not alleged in complaint, the issue may be submitted: Shaw v. McNeill, 95-535; Main 
v. Field, 144-307. Where a material defense is pleaded, an issue should be submitted on it: 
Owens v. Phelps, 95-286. The answer simply denying knowledge of facts alleged in complaint 
does not put these facts in issue: Woodcock v. Bostic, 128-243—mnor does a demand of strict 
proof of such facts, Ibid. 

Issues of fact and questions of fact distinguished: Vanderbilt v. Roberts, 162-273; R. R. v. 
Gahagan, 161-191; York vy. McCall, 160-276; Creed v. Marshall, 160-394; Goode v. Rogers, 
126-62; Keener v. Finger, 70-85; Beavans v. Goodrich, 98-217; Foushee v. Pattershall, 67-453. 

Only such issues as arise on the pleadings and are material to the final adjudication of the 
controversy should be submitted: McKenzie v. McKenzie, 153-242; Shoe Co. v. Hughes, 122- 
296; Clark v. Guano Co., 144-64; Patterson v. Mills, 121-258; Coley v. Statesville, 121-301; 
Tucker vy. Satterthwaite, 120-118; Cornelius v. Brawley, 109-542; Fortescue v. Crawford, 
105-29; Howard v. Early, 126-170; Sprinkle v. Ins. Co., 126-678; Bean v. R. R., 107-731; 
Emery v. BR. R., 102-209; Davidson vy. Gifford, 100-18; Carpenter v. Tucker, 98-316; Patton v. 
R. B., 96-455; Cuthbertson v. Ins. Co., 96-480; Quarles v. Jenkins, 98-258; Kirk v. R. R., 97-82; 
Carr vy. Askew, 94-212; Wright v. Cain, 93-296; Miller v. Miller, 89-209; Grant v. Bell, 87-34; 
Cedar Falls Co. v. Wallace, 83-225; Armfield v. Brown, 70-27; Heilig v. Stokes, 63-612. 

Issues should not be submitted which are not raised by the pleadings: Henderson vy. R. R., 
171-397; Carroll v. James, 156-68; Streator v. Streator, 145-337; Dickens v. Perkins, 134-220, 
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and cases therein cited; Sprinkle v. Indemnity Co., 126-678; Christmas v. Haywood, 119-130; 
Clark y. Guano Co., 144-64; Sprague v. Bond, 113-551; McAbsher v. R. R., 108-344; Carpenter 
v. Tucker, 98-316; Lewis v. R. R., 95-179; Willis v. Branch, 94-142—which have no evidence 
to support them, Ellerbe v. R. R., 118-1024; Vanstory v. Thornton, 112-196; Best v. Frederick, 
84-176—-which are on points not material to the adjudication of the case, Henry v. Rich, 64- 
379; Simmons y. Allison, 118-761; Horne v. Bank, 108-109; Mace v. Life Assn., 101-122; 
Cummings vy. Barber, 99-332; McMillan v. Baker, 97-197; Cuthbertson v. Ins. Co., 96-480; 
MeDonald v. Carson, 94-497; Willis v. Branch, 94-142—-where issues arise upon matters evi- 
dential, Wright v. Cotten, 140-1; Jackson v. Tel. Co., 139-347; Coxe v. Singleton, 139-361; 
Patterson v. Mills, 121-266; Cornelius v. Brawiey, 109-548; Howard v. Early, 126-170; Patton 
v. R. R., 96-455; Fortescue v. Crawford, 105-29; Wright v. Cain, 93-296. 

Issues are sufficient when they are so framed as to allow the parties to present every phase 
of the controversy arising upon the pleadings: Power Co. v. Power Co., 171-248; Carr vy. 
Alexander, 169-665; Goins v. Indian Training School, 169-736; Gross v. MeBrayer, 159-372; 
Roberts v. Baldwin, 155-276; Bell v. MeJones, 151-85; Tuttle v. Tuttle, 146-484; Johnston v. 
Lumber Co., 144-717; Clark v. Guano Co., 144-64; Main y. Field, 144-307; Kimberly v. How- 
land, 143-398; Jackson v. Tel. Co., 139-347; Grocery Co. v. R. R., 136-396; Albert v. Ins. Co., 
122-92; Luttrell v. Martin, 112-593; Pretzfelder v. Ins. Co., 123-164; Ricks v. Stancill, 119-99; 
Bradsher v. Hightower, 118-399; Downs v. High Point, 115-182; Kimsey v. Munday, 112-816; 
Hamilton v. Buchanan, 112-463; Meredith v. Cranberry Co., 99-576; Willis v. R. R., 122-905; 
Black vy. Black, 110-398. See section 584, 

Where issues not arising on pleadings are submitted without objection, the findings must 
stand: Ferrell v. Hinton, 161-348; Porter v. R. R., 97-66; Carey v. Carey, 108-267; Chemical 
Co. v. Johnson, 101-223; Gatling v. Boone, 101-61; Clements v. Rogers, 95-248; Wilson v. 
Hughes, 94-182—also where an issue arising on pleadings is not submitted and party does not 
object, Wagon Co. v. Byrd, 119-461. 


CASES THROWING SOME LIGHT ON PROPER ISSUES OF FACT: In action for 
goods sold and delivered, Coal Co. v. Ice Co., 1384-574; Fickey v. Merrimon, 79-585—for specific 
recovery of a chattel, Wilson v. Hughes, 94-182—-for recovery on policy of fire insurance, 
Pretzfelder v. Ins. Co., 123-164; Cuthbertson v. Ins. Co., 96-480—for recovery on policy of life 
insurance, Kendrick v. Ins. Co., 124-315; Maynard v. Ins. Co., 132-711—for damages for con- 
version of personal property, Rhea v. Deaver, 85-337—-for recovery of land, generally, Vander- 
bilt v. Brown, 128-498; Love vy. Gregg, 117-467; Vaughan y. Parker, 112-96; Kimsey vy. 
Munday, 112-816; Redmond yv. Mullenax, 113-505; Gordon vy. Collett, 102-532; Davidson v. 
Gifford, 100-18; Casey v. Cooper, 99-395; Morrison v. Watson, 95-479; Cheek v. Watson, 90- 
302; Overcash v. Kitchie, 89-384—for recovery of land partly owned by wife which was sold 
under execution against husband, Ray v. Long, 132-891—for sale of decedent’s land for assets, 
Stainback v. Harris, 115-100—for land fraudulently sold by administrator, Morrow v. Cole, 
132-678—for reéxecution of paper alleged to be lost, Hendon v. R. R., 125-124—for debt on 
promissory note, Parrish v. Graham, 129-230; Reade v. Street, 122-301; Wiggins v. Kirk- 
patrick, 114-298; Carrington v. Allen, 87-354—for debt on note of deceased where adminis- 
trator sets up mental incapacity, etc., on part of maker, Ducker v. Whitson, 112-44—for pro- 
cessioning boundary lines, Williams v. Hughes, 124-3—to set aside deed as fraudulent, Red- 
mond y. Chandley, 119-575—for breach of contract, Crews v. Cantwell, 125-516; Spencer v. 
Fortescue, 112-268. 

In an action for injury or death by negligence of other than railroad company, Womble y. 
Gro. Co., 185-474; MceDougald v. Lumberton, 129-200; Rittenhouse v. Street Ry. Co., 120-544; 
Andrews vy. Tel. Co., 119-403; Sherrill v. Tel. Co., 117-352; Brunhild v. Potter, 107-415—for 
injury or death by negligence of railroad company, Griffin v. R. R., 134-101; Mott vy. R. R., 
131-234; Curtis v. R. R., 130-437; McCall v. R. R., 129-298; Edwards v. R. R., 129-78; Pierce 
vy. R. R., 124-83; Bradley v. R. R., 126-735; Cox v. R. R., 123-604; Norton v. R. R., 122-910; 
Willis v. R. R., 122-905; Kinney v. R. R., 122-961; Nathan v. R. R., 118-1066; Baker v. R. R., 
118-1015; Ellerbe v. R. R., 118-1024; Pickett v. R. R., 117-616; Denmark v. R. R., 107-185; 
McAdoo v. R. R., 105-140; Deberry v. R. R., 100-310; Bottoms v. R. R., 109-72; Smith v. 
R. R., 99-241; Kirk v. R. R., 97-82; Scott v. R. R., 96-428—issue as to contributory negligence 
should generally be submitted separately: Hall v. R. R., 172-347; s. ¢., 167-284. 

Ina proceeding for probate of will, Cornelius vy. Brawley, 109-542—for recovery for services 
rendered decedent under a special contract, Tussey v. Owen, 139-457; Hatcher v. Dabbs, 133- 
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239—for damages for malicious prosecution and false arrest, Kelly v. Traction Co., 133-418— 
for malicious prosecution and slander, McGowan v. McGowan, 122-148—for negligent injury 
to land by canal, Pinnix y. Canal Co., 132-124—for recovery against surety where he relies 
on release by extension of time to principal: Sutton v. Walters, 118-495—for partition of land 
where issue of sole seizin, Henning v. Warner, 109-406; Gregory v. Pinnix, 158-147—for dam- 
ages for diverting water, Geer v. Water Co., 127-350—for false warranty of machinery ac- 
cepted, Mfg. Co. v. Gray, 129-438—to correct mistake in deed, Warehouse Co. v. Ozment, 132- 
839—for specific performance of contract, Boles v. Caudle, 133-532—where interpleader in 
attachment, Mfg. Co. v. Tierney, 133-630—for cancellation of deed and damages, Gillis v. 
Arringdale, 135-295—for damages for mental anguish, Hunter y. Tel. Co., 135-458; Sherrill 
v. Tel. Co., 117-532—for trespass on land, Lumber Co. v. Lumber Co., 137-432—for negligence 
of two railroads, Martin v. R. R., 148-259. 


2. Upon new matter in the answer, controverted by the reply; or, 
3. Upon new matter in the reply, unless an issue of law is joined thereon. 


Nimocks v. McIntyre, 120-325. 
Rev., Ss. 546; Code, s.:3933 C. C. P., s. 221. 


583. Order of trial. Issues both of law and of fact may arise upon different 
parts of the pleadings in the same action. In these cases the issues of law must 
be first tried, unless the court otherwise directs. 

Rev., s. 547; Code, s. 394; C. C. P., s. 222. 


Pleas in bar must be tried before a reference ordered: Sloan v. McMahon, 85-296; Smith v. 
Goldsboro, 121-350; Woody v. Brooks, 102-334; see, also, cases under section 573. 


584. Form and preparation. Issues shall be framed in concise and direct 
terms, and prolixity and confusion must be avoided by not having too many 
issues. The issues arising upon the pleadings, material to be tried, must be 
made up by the attorneys appearing in the action, or by the judge presiding, 
and reduced to writing, before or during the trial. 

Rey., ss. 548-9; Code, ss. 395-6. 


FORM OF ISSUES. The number and form of issues within the discretion of the judge; 
they should present the material facts arising upon the pleadings, and afford an opportunity 
to the parties to present every phase of the controversy: Potato Co. v. Jeanette, 174-236; 
Vinson y. Pugh, 173-189; Milliken vy. Sessoms, 173-723; McNeeley v. Shoe Co., 170-278; Lum- 
ber Co. v. Mfg. Co., 162-395; Alford v. Moore, 161-382; Garrison v. Machine Co., 159-285; 
Kivett v. Telegraph Co., 156-296; Fields v. Bynum, 156-413; Gallimore vy. Grubb, 156-575; 
Houston v. Traction Co., 155-4; In re Herring’s Will, 152-258; Dortch v. R. R., 148-575; 
Tuttle v. Tuttle, 146-484; Ormond vy. Ins. Co., 145-140; Elks v. Hemby, 160-20; Paper Co. 
v. Chronicle, 115-147; Moseley v. Johnson, 144-263; Ruffin v. R. R., 142-120; Wilson v. Cotton 
Mills, 140-52; Coxe v. Singleton, 139-361; Deaver v. Deaver, 137-246; Ratliff v. Ratliff, 131- 
425; Rittenhouse v. Street Ry., 120-544; Bradley v. R. R., 126-735; Williams v. Gill, 122-967; 
Redmond vy. Chandley, 119-575; Sherrill v. Tel. Co., 117-352; Pickett v. R. R., 117-616; Sim- 
mons v. Allison, 118-778; Jordan v. Farthing, 117-181; Cotton Mills v. Abernathy, 115-402; 
Fleming v. R. R., 115-676; Redmond v. Mullenax, 113-505; Vaughan v. Parker, 112-96; Allen 
v. Allen, 114-121; Humphrey vy. Church, 109-132; Bonds v. Smith, 106-553; Grubbs v. Ins. 
Co., 108-478; Waller v. Bowling, 108-294; Everett v. Williamson, 107-204; Boyer v. Teague, 
106-576; Lineberger v. Tidwell, 104-506; Emery v. R. R., 102-209; Brown y. Mitchell, 102-347 ; 
Mace vy. Life Ins. Co., 101-122; Cuthbertson y. Ins. Co., 96-480. See other cases cited below 
in this section, and also cases under section 582. 

Failure to submit an issue on contributory negligence is not error where the party has had 
the benefit of his contention on other issues: Carter v. Leaksville, 174-561. A separate issue 
as to contributory negligence is not necessary under the Federal Employers’ Liability Act: 
Lloyd v. R. R., 166-24. For improper form of issue as to the last clear chance: Cullifer v. 
R. R., 168-309. Each cause of action or defense should have a separate issue: Carter v. 
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MeGill, 168-507; s. ¢., 171-775. In an action for breach of warranty there should be two 
issues, as to the warranty and the damages: Grocery Co. v. Vernoy, 167-427. Form of issues 
in slander: Hamilton v. Nance, 159-56. A defective issue may be cured by the manner of 
the judge’s presenting it to the jury: Richardson vy. Edwards, 156-590. 


SUBMISSION OF ISSUES. This section contemplates that the issues shall be drawn 
before the introduction of testimony: Beasley v. Surles, 140-605; and only such as are mate- 
rial to be tried, Cecil v. Henderson, 121-246. The court should submit every material issue 
raised by the pleadings unless waived by the parties: Gordon v. Collett, 104-881; MeDonald 
v. Carson, 94-497. This section is mandatory, and binding equally upon the court and counsel, 
and it is the duty of the judge to submit all necessary issues arising upon the pleadings: 
Tucker v. Satterthwaite, 120-118; Falkner v. Pilcher, 137-449; Burton v. Mfg. Co., 132-17; 
Shoe Co. v. Hughes, 122-296; Strauss v. Wilmington, 129-99; Denmark v. R. R., 107-185; 
Davidson v. Gifford, 100-18; Porter v. R. R., 97-66; Bowen v. Whitaker, 92-367; Arnold v. 
Estis, 92-162; Rudasill v. Falls, 92-222. The discretion of the judge in settling the issues is 
not reviewable, if the parties have reasonable opportunity to present the whole controversy: 
Bank y. Ins. Co., 150-770; Ives v. Lumber Co., 147-306; Cunningham vy. R. R., 139-427; unless 
the discretion operates to a party’s injury: Williams v. Gill, 122-967; Pickett v. R. R., 117- 
616. See, also, cases cited above in this section and under section 582. 

The issues must be made up by the attorneys: Tucker v. Satterthwaite, 120-121; Wilson v. 
Featherstone, 120-448; Bowen v. Whitaker, 92-367; or by the judge: see the same cases, and 
also Springer v. Shavender, 116-12; Emery v. R. R., 102-209; Fisher v. Mining Co., 94-397; 
MeDonald v. Carson, 94-497. The judge may submit others when the parties have agreed 
upon the issues: Lumber Co. v. Lumber Co., 135-744; or he may change them during the trial: 
Blackwell v. R. R., 111-151; Buffkins v. Eason, 112-162. Submitting an unnecessary issue, 
which does not prejudice the rights of the party objecting, is harmless error: Walker vy. 
Walker, 151-164. 

Counsel’s duty to tender the issues: Mfg. Co. v. Cloer, 140-128; Pollock v. Warwick, 104- 
638; Mining Co. v. Smelting Co., 99-445; Simmons vy. Mann, 92-12; Oakley v. Van Noppen, 
95-60—and if he does not, he cannot be heard to say after the trial that issues which might 
properly have been submitted were not: McCall v. Galloway, 162-353; Davidson y. R. R., 
156-579; Rich v. Morisey, 149-37; Wagon Co. v. Byrd, 119-460; Walker v. Scott, 106-56, and 
cases cited; Pollock v. Warwick, 104-638; Alexander v. Robinson, 85-275; Silver Valley Co. 
v. Baltimore Co., 99-445; Oakley v. Van Noppen, 95-60; Simmons v. Mann, 92-12; McDonald 
v. Carson, 95-877; Kidder v. MecIlhenny, 81-123; Curtis v. Cash, 84-41—and if a material 
issue is not tendered and the issues submitted are not objected to, party cannot complain, 
Maxwell v. McIver, 113-288—but it is not incumbent upon party to tender issue when court 
has already declared it would not be submitted, Falkner v. Pilcher, 137-451. When the issues 
tendered refer to facts admitted or embraced in other issues, it is not error to refuse them: 
Newkirk v. Stevens, 152-498. Issues tendered upon evidential matter, or upon which no evi- 
dence is offered, should be refused: Morrisette v. Cotton Mills, 151-31; Ives v. Lumber Co., 
147-306; Clothing Co. v. Stadiem, 149-6. 

Issues that are submitted by the judge without objection on the part of counsel cannot be’ 
made the ground of exception: Carey v. Carey, 108-267; Cotton Mills v. Abernathy, 115-402; 
Lewis v. Foard, 112-402; Lowe v. Elliott, 107-718; Chemical Co. v. Johnson, 101-223; Gatling 
v. Boone, 101-61; Phifer v. Alexander, 97-335; Porter v. R. R., 97-66; Clements v. Rogers, 
95-248; Moore v. Hill, 85-218; Wilson v. Hughes, 94-182; Robinson v. Sampson, 121-99; 
Sharpe v. Sowers, 152-379; McKenzie v. McKenzie, 153-242; MeNeeley v. Shoe Co., 170-278. 

Where issues are so framed that the answers thereto are confused a new trial will be 
ordered: Bottoms v. R. R., 109-72; Allen v. Sallinger, 105-333. Elimination of superfluous 
words: Allen v. R. R., 119-710; Davis v. Keen, 142-496. It is sufficient if the issue be sub- 
mitted in the language of the pleading: McKinnon vy. Morrison, 104-354. Two propositions 
to which different responses might be made must not be embodied in one issue: Carey v. 
Carey, 108-271; Mfg. Co. v. Assurance Co., 106-28; Emery v. R. R., 102-209. 

For matters to keep in mind in framing issues, see Coxe v. Singleton, 139-361; Baker v. 
R. R., 118-1015; McAdoo v. R. R., 105-140; Emery v. R. R., 102-209; Denmark v. R. R., 107- 
185; Braswell v. Johnston, 108-150; Miller v. Miller, 89-209; see, also, Kimberly v. Howland, 
143-398; Clark v. Guano Co., 144-64; Wright v. Cotten, 140-1. 
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Issues must not be so framed as to exclude any pertinent evidence affecting the merits, but 
to embrace the whole of the material allegations controverted: Davidson y. Gifford, 100-18. 


Art. 22. VeErpictT 


585. General and special. A general verdict is that by which the jury pro- 
nounce generally upon all or any of the issues, either in favor of the plaintiff 
or defendant. A special verdict is that by which the jury finds the facts only, 
leaving the judgment to the court. 

Rey., s. 550; Code, s. 408; C. C. P., s. 282. 


GENERAL VERDICT. A general verdict is a finding in favor of one of the parties: 
Morrison v. Watson, 95-479—where the jury responds affirmatively or negatively to the issues, 
Porter v. R. R., 97-66. 

SPECIAL VERDICT. A special verdict finds the facts, but not in favor of either party, 
leaving the court to apply the law to them: Porter v. R. R., 97-66; Morrison v. Watson, 95- 
479—and it must find in an intelligible manner all the facts necessary to enable the court to 
give judgment, State v. Hanner, 143-652; State v. Corporation, 111-661; State v. Yount, 
110-597; State v. Oakley, 103-408; State v. Crump, 104-763; State v. Finlayson, 113-628; 
Hilliard v. Outlaw, 92-266; State v. Bray, 89-480; State v. Blue, 84-807; State v. Lowry, 
74-121; State v. Curtis, 71-56; State v. Custer, 65-339—and not merely state the evidence which 
may tend to prove them, State v. Hanner, 143-633; State v. Fenner, 166-247; nor leave an 
inference of fact to the judge: State v. Allen, 166-265. The judge may refuse to receive a 
special verdict, but he cannot add a fact to it: State v. Colonial Club, 154-177. 


RETURN OF VERDICT. A party is entitled to be present when the verdict is rendered, 
but he may waive that right except in a capital case, and it is not necessary that counsel 
should be present: Barger vy. Alley, 167-362; State v. Austin, 108-780; State v. Jones, 91-654. 
A special verdict being rendered in criminal action, judge should not have formal verdict 
entered: State v. Spray, 113-686; State v. Ewing, 108-759; State v. Hanner, 143-632; over- 
tuling State v. Monger, 107-771; State v. Nies, 107-820; State v. Moore, 107-770; State v. 
Smith, 95-680; State v. Morris, 104-837. A verdict ‘‘guilty of taking the money’’ is not 
larceny: State v. Overby, 127-514. 

POLLING JURY. Jury need not be polled: State v. Best, 111-638; State v. Toole, 106-736; 
State v. Jones, 91-654—but either party in an action can have it polled, Smith v. Paul, 133- 
66; State v. Best, 111-638; State v. Young, 77-498; State v. Sheets, 89-543—and if polled and 
a juror is reluctant but assents to verdict, it is still a valid verdict, Lowe v. Dorsett, 125-301; 
State v. Sheets, 89-543—not a valid verdict, however, if one dissents, even though having con- 
curred previously, Owens v. R. R., 123-183. When foreman states the verdict as ‘‘guilty of 
murder in the first degree,’’ and upon a poll the others reply ‘‘guilty,’’ the verdict is suffi- 
cient: State v. Walker, 170-716. 

VERDICT CONSTRUED. Rollins v. Ebbs, 138-140; Johnson v. Townsend, 122-442; R. R. 
v. Purifoy, 95-302. The verdict, whether in response to one or many issues, must establish 
facts sufficient to enable the court to proceed to judgment: Emery v. R. R., 102-209. The 
verdict may be construed by reference to the pleadings, the evidence and the charge of the 
court: Weldon v. R. R., 177-179; Bank v. Wysong & Miles Co., 177-284; Jones v. R. R., 176- 
260; Reynolds v. Express Co., 172-487; Bank v. Wilson, 168-557; Donnell v. Greensboro, 
164-330; State v. Murphy, 157-614; Richardson v. Edwards, 156-590; Grove v. Baker, 174- 
745. The verdict is to be construed according to its reasonable intent: State v. Spear, 164- 
452; State v. Whisenant, 149-515; State v. Godwin, 138-586. 


586. Special controls general. Where a special finding of facts is inconsist- 
ent with the general verdict, the former controls, and the court shall give 
judgment accordingly. 

Rey., s. 552; Code, s. 410; C. C. P., s. 234, 

Morrison v. Watson, 95-481; Porter v. R. R., 97-69. 
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587. Character of, for different actions. In an action for the recovery of spe- 
cific personal property, if the property has not been delivered to the plaintiff, or 
the defendant by his answer claims a return thereof, the jury shall assess the value 
of the property, if their verdict is in favor of the plaintiff; or if they find in 
favor of the defendant, and that he is entitled to a return thereof, they may at 
the same time assess the damages, if any are claimed in the complaint or answer, 
which the prevailing party has sustained by reason of the detention or taking 
and withholding the property. In every action for the recovery of money only, 
or specific real property, the jury, in their discretion, may render a general or 
special verdict. In all other cases, the court may direct the jury to find a special 
verdict in writing, upon all or any of the issues; and in all cases may instruct 
them, if they render a general verdict, to find upon particular questions of fact, 
to be stated in writing, and may direct a written finding thereon. The special 
verdict or finding shall be filed with the clerk, and entered upon the minutes. 

Rey., s. 551; Code, s. 409; C. C. P., s. 233. 


Cases bearing upon verdicts rendered hereunder in actions for the recovery of specific per- 
sonal property: Hall v. Tillman, 110-220; Bank v. Furniture Co., 120-475; Holmes v. Godwin, 
69-467—for the recovery of money only or of specific real property, Comrs. vy. Lash, 89-159; 
Porter v. R. R., 97-66; Foster v. Hackett, 112-546; Moody v. Johnson, 112-804; Henning v. 
Warner, 109-406; Gilchrist v. Middleton, 107-663; Bean v. R. R., 107-731; Allen v. Sallinger, 
103-14; Porter vy. R. R., 97-66. In all actions except for recovery of money only or ‘ ‘specific 
real property’’ the court has the power to direct a special verdict: Comrs. v. Lash, 89-159; 
Bean y. R. R., 107-742. 


588. Jury to assess damages; counterclaim. When a verdict is found for the 
plaintiff in an action for the recovery of money, or for the defendant when 
a counterclaim for the recovery of money is established beyond the amount of 
the plaintiff’s claim as established, the jury must also assess the amount of the 
recovery ; they may also, under the direction of the court, assess the amount of 
the recovery when the court gives judgment for the plaintiff on the answer. 
If a counterclaim, established at the trial, exceeds the plaintiff’s demand so 
established, judgment for the defendant must be given for the excess; or if it 
appears that the defendant is entitled to any other affirmative relief, judgment 
must be given accordingly. 

Rev., s. 553; Code, s. 411; C. C. P., s. 235. 


Verdicts as to interest on debts: Reade v. Street, 122-301; Bank vy. Furniture Co., 120-475; 
Greenleaf v. R. R., 91-33—on damages recovered, Lance v. Butler, 135-419—on taxes, Wil- 
mington v. McDonald, 133-548. The trial judge has no power to reduce the amount awarded 
in a verdict without the consent of the person in whose favor verdict rendered: Isley v. 
Bridge Co., 143-51. It is for the judge to state the law as to punitive damages in a particular 
case, and for the jury to determine whether such damages shall be given and to fix the 
amount: Blow v. Joyner, 156-140. 


589. Entry of verdict and judgment. Upon receiving a verdict, the clerk 
shall make an entry in his minutes, specifying the time and place of the trial, 
the names of the jurors and witnesses, the verdict, and either the judgment 
rendered thereon or an order that the cause be reserved for argument or further 
consideration. If a different direction is not given by the court, the clerk must 
enter judgment in conformity with the verdict. 

Rey., s. 554; Code, s. 412; C. C. P., s. 236. 
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The verdict should be returned before the judge, but by consent of parties or order of court 
the clerk may receive it: Zageir v. Express Co., 171-692; Barger v. Alley, 167-862; Mitchell v. 
Mitchell, 122-332; Ferrell v. Hales, 119-199; State v. Austin, 108-780; Petty v. Rousseau, 
94-355; but the latter course is not approved: Tillett v. R. R., 166-515. And the clerk has no 
right to instruct the jury with reference to their verdict: Cullifer v. R. R., 168-309. The court 
may ask the jury about the verdict if returned improperly: Zageir v. Express Co., 171-692; 
Tillett v. R. R., 166-515. If the verdict is informal, irregular or inconsistent, the judge may 
ask the jury to correct it: State v. Godwin, 138-582; State v. Whitson, 111-695; State v. 
Whitaker, 89-472; State v. Arrington, 7-571; Britton v. Ruffin, 123-70; State v. Shelly, 98-673. 
If it is taken by the clerk and is imperfect the judge may have the jury correct it: Mitchell 
v. Mitchell, 122-322; Petty v. Rousseau, 94-355; Wright v. Hemphill, 81-33; Robeson vy. Lewis, 
73-107; Willoughby v. Threadgill, 72-438; see, also, Cole v. Laws, 104-651. 

Entering the judgment, generally: Taylor v. Ervin, 119-277; Hardy v. Carr, 104-33; Dicker- 
son y. Wilcoxon, 97-309; Kenner v. Mfg. Co., 91-421—by the clerk upon the verdict, Ferrell 
v. Hales, 119-199; Jacobs v. Burgwyn, 63-193; Davis v. Shaver, 61-18; Brown v. Harding, 
170-258; s. c., 171-686. The judgment must be in accordance with the verdict: Winn v. Finch, 
171-272. When the jury finds defendant guilty of negligence and the plaintiff of contributory 
negligence, when judgment should be for defendant: Holton v. Moore, 165-549. Entering 
judgment nunc pro tunc: Pfeifer v. Drug Co., 171-214; Creed v. Marshall, 160-394. If judg- 
ment or order inadvertently entered, the court may, on application of one interested, or ex 
mero motu, have same corrected: Cook vy. Moore, 100-294; Strickland v. Strickland, 95-471. 
Verdict can be rendered on Sunday: Tuttle v. Tuttle, 146-484. Judgment may be entered on 
Sunday, when: Taylor vy. Ervin, 119-274—but not on Monday after verdict rendered Saturday 
night of the last week of term, Ferrell v. Hales, 119-199. Refusal of judgment upon verdict 
is appealable: Oil Co. v. Gro. Co., 136-354. 


590. Exceptions. 1. If an exception is taken upon the trial, it must be reduced 
to writing at the time with so much of the evidence or subject matter as may 
be material to the exception taken; the same must be entered in the judge’s 
minutes and filed with the clerk as a part of the case upon appeal. 


Objections must be made and exceptions entered in apt time: State v. Foster, 172-960; 
Kornegay v. R. R., 154-389; and they should point out specifically the error complained of, 
Greensboro v. MeAdoo, 110-430, and cases cited below. The exceptions must be reduced to 
writing, and the judge may do this himself or have it done: Buckner y. R. R., 164-201. As- 
signments of error not based upon exceptions will be disregarded: Rawls v. R. R., 172-211; 
Todd v. Mackie, 160-352; Allred v. Kirkman, 160-392; Worley v. Logging Oo., 157-490. 

Exceptions must be made to all errors and all misconduct at the trial, at the time such take 
place, except errors in the judge’s charge itself: Jones v. High Point, 153-371; Moseley v. 
Johnson, 144-257; Alley v. Howell, 141-113; State v. Murray, 139-540; Hart v. Cannon, 133-10; 
Wilson v. Lumber Co., 131-163; Dobson v. Ry., 132-900; Phillips v. R. R., 130-582; Cotton 
Mills v. Abernathy, 115-402; Posey v. Patton, 109-455; Lowe v. Elliott, 107-718; Carr vy. 
Alexander, 112-783; Taylor v. Plummer, 105-56; State v. Braddy, 104-737; State v. Brown, 
100-519; Wiggins v. Guthrie, 101-661; Gibbs v. Lyon, 95-146; Jones v. Jones, 94-111; Shields 
vy. Whitaker, 82-516; State v. Ballard, 79-627—but where evidence is made incompetent by 
statute, this is not required; exception may be taken after verdict, Broom v. Broom, 130-562; 
Presnell v. Garrison, 121-367; Johnson v. Allen, 100-131; State v. Gee, 92-756; State v. Ballard, 
79-627; Hooper v. Hooper, 165-605. Exceptions to the reception of evidence must point out 
the evidence specifically and must show the nature of the error complained of: Pope v. Pope, 
176-283; Lynch v. Veneer Co., 169-169; State v. English, 164-498; Stout v. Turnpike Co., 
157-366; Rollins v. Wicker, 154-559; Tilley v. Bivens, 110-343; Everett v. Williamson, 107-204; 
Allred v. Burns, 106-247; Wilhelm v. Burleyson, 106-381; Sumner vy. Candler, 92-634—to the 
rejection of evidence must show what was the proposed evidence and also that prejudice was 
caused by its rejection, Knight v. Killebrew, 86-400; State v. Rhyne, 109-794; State v. MeNair, 
93-628; Sumner v. Candler, 92-636; State v. Purdie, 67-326; Street v. Bryan, 65-619; Bland 
v. O’Hagan, 64-471; Whitesides v. Twitty, 30-431; Gibson v. Terry, 176-533; In re Smith’s 
Will, 163-464; Armfield v. R. R., 162-24; Allred v. Kirkman, 160-392. Evidence competent 
for some purposes, but not for all, is not ground for exception unless asked to be restricted: 
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Nance v. Telegraph Co., 177-313; State v. MeGlammery, 173-748. An exception to evidence 
must show that objection was taken when evidence was offered, that it was overruled and 
that exception was entered: Jordan v. Furnace Co., 126-143. 

Attorney’s language in argument objected to, judge should write down words at once with 
exception: Moseley v. Johnson, 144-257; State v. Davenport, 156-597; Massey v. Alston, 173- 
215. Objection waived if not objected to at the time: Byrd v. Hudson, 113-203; State v. 
Wilson, 158-599. Where party refused, upon request of court, to state his objection to evi- 
dence excepted to, his exception will avail nothing on appeal: State v. Wilkerson, 103-337. 
The judge’s notes, on exceptions being made, should be filed with the papers in the case: 
Wood vy. R. R., 118-1056. Exception that there is no evidence upon which to go to the jury 
must be taken before verdict: Printing Co. v. Herbert, 137-317; Hart v. Cannon, 133-10; 
State v. Huggins, 126-1055; State v. Harris, 120-577, and many cases therein cited. Where 
nonsuit should have been entered, exceptions to instructions and requests for instructions will 
not be considered on appeal: Smith v. R. R., 145-98. That the evidence does not support the 
charge in the indictment should be taken advantage of before verdict and not by motion in 
arrest: State v. Jenkins, 164-527. 


2. If there is error, either in the refusal of the judge to grant a prayer for 
instructions, or in granting a prayer, or in his instructions generally, the Hun 
is deemed excepted to without the filing of any formal objections. 


Error of law in the charge is deemed to be objected to, but a statement of fact by the judge, 
as of an admission, must be objected to at the time: Hardy v. Mitchell, 161-351. It is better 
practice to state exceptions to the charge in a motion for a new trial, but they may be stated 
for the first time in the case on appeal: Bank v. Sumner, 119-591; Lowe v. Elliott, 107-718; 
State v. Harris, 120-577; Wilson v. Lumber Co., 131-164; Bernhardt v. Brown, 118-700; 
Marriner v. Lumber Co., 113-52; Blackburn y. Ins. Co., 116-821; Tillett v. R. R., 116-937; 
Smith v. Smith, 108-365; State v. Varner, 115-744; Lee v. Williams, 112-510; Hinson vy. 
Powell, 109-534; Taylor v. Plummer, 105-56; Boon v. Murphy, 108-187; Walker v. Scott, 
106-56; Pollock y. Warwick, 104-638; McKinnon vy. Morrison, 104-354—but they cannot be 
stated for the first time in the supreme court, being waived by failure to state them on case 
on appeal: Barrett v. McCrummen, 128-81; State v. Harris, 120-577; Blackburn vy. Ins. Co., 
116-821; Lee v. Williams, 111-200; Lowe v. Elliott, 107-718; McKinnon y. Morrison, 104-354; 
Pollock v. Warwick, 104-638; Scott v. R. R., 96-428; Pleasants v. R. R., 95-195; Ware v. 
Nesbit, 94-664; Lytle v. Lytle, 94-552; State v. Craige, 89-475; White v. Clark, 82-6; State 
v. Hardee, 83-619; Whisenhunt v. Jones, 80-348; State v. Secrest, 80-450; Sampson v. R. R., 
70-404; State v. Jones, 69-16; Davis v. Duval, 112-833; Wilson v. Wilson, 125-527; Whitehurst 
v. Pettipher, 105-41. An exception for failure to give instruction requested should point out 
error and if it involves any question as to evidence it should be set out: Coltrane vy. Lamb, 
109-209—but instruction must be requested to be subject of exception for failure to charge, 
Emry v. R. R., 109-602. 

Exceptions must be specific and not a ‘‘broadside’’ or general exception to the charge as 
given: State v. Johnson, 161-264; Jackson v. Williams, 152-203; Woodbridge v. Brown, 149- 
299; Streator v. Streator, 145-337; Davis v. Keen, 142-496; State v. Dewey, 139-556; Sigman 
v. R. R., 185-181; Kelly y. Johnson, 135-650; Joines v. Johnson, 133-487; Wilson v. Lumber 
Co., 131-163; Carson v. R. R., 128-95; Pierce v. R. R., 124-83; Wood v. Bartholomew, 122-177; 
State v. Webster, 121-586; State v. Moore, 120-570; Burnett v. R. R., 120-517; Hampton v. 
R. R., 120-534; State v. Melton, 120-591; Gossler v. Wood, 120-69; Andrews v. Tel. Co., 
119-403; Barcello v. Hapgood, 118-712; State v. Downs, 118-1242; Kendrick v. Dellinger, 
117-491; State v. Page, 116-1016; State v. Varner, 115-744; Gwaltney v. Timber Co., 115-579; 
Paper Co. v. Chronicle, 115-147; Shober v. Wheeler, 113-370; Ward v. R. R., 112-168; Hemp- 
hill v. Morrison, 112-757; Hopkins v. Bowers, 111-175; State v. McKinney, 111-683; Davis v. 
Duval, 112-833; Greensboro v. McAdoo, 110-430; Bottoms v. R. R., 109-72; Hooks v. Houston, 
109-623; Hinson v. Powell, 109-534; State v. Brabham, 108-793; Everett v. Williamson, 107- 
204; State v. McDuffie, 107-885; Thompson v. Tel. Co., 107-449; State v. Parker, 106-711; 
Taylor v. Navigation Co., 105-484; Helms v. Green, 105-251; Carlton v. R. R., 104-365; 
McKinnon v. Morrison, 104-362; Pollock vy. Warwick, 104-638; Hammond y. Schiff, 100-161; 
Dugger v. McKesson, 100-1; Leak v. Covington, 99-559; Newby v. Harrell, 99-149; Caudle v. 
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Fallen, 98-411; Sellers v. Sellers, 98-13; Boggan v. Horne, 97-268; Barber v. Roseboro, 97-192; 
State v. Nipper, 95-653; Clements v. Rogers, 95-248; Pleasants v. R. R., 95-195; Williams v. 
Johnston, 94-633; Lytle v. Lytle, 94-522; McDonald vy. Carson, 94-497; State v. Eliason, 
91-564; Bost v. Bost, 87-477—and must be stated separately, in articles numbered, and no 
exception should contain more than one proposition, Gwaltney v. Assurance Society, 132-925— 
but general exception sufficient if only one proposition of law is in charge, Mitchell v. Baker, 
129-63. An appellant is not bound to except to an instruction when there is no evidence to 
watrant it: Barrett v. Brewer, 143-88. See section 642. 
Rey., s. 554; Code, s. 412; C. C. P., s. 236. 


591. Motion to set aside. The judge who tries the cause may, in his discre- 
tion, entertain a motion, to be made on his minutes, to set aside a verdict and 
grant a new trial upon exceptions, or for insufficient evidence, or for excessive 
damages; but such motion can only be heard at the same term at which the trial 
is had. When the motion is heard and decided upon the minutes of the judge, 
and an appeal is taken from the decision, a case or exceptions must be settled 
in the usual form, upon which the argument of the appeal must be had. 

Rey., s. 554; Code, s. 412; C. C. P., s. 236. 


For case on appeal, see section 642. Motion for new trial must be made and heard at the 
same term the case is first tried, and there can be no continuance of the motion: Turner v. 
Davis, 132-187; England v. Duckworth, 75-309; Flowers v. Alford, 111-248; Clemmons v. Field, 
99-400; Beck v. Bellamy, 93-129; Moore v. Hinnant, 90-163; Quincy v. Perkins, 76-295—but, 
by consent of both parties, the trial judge may hear the motion at a subsequent time, Myers v. 
Stafford, 114-231. 


Application for a new trial, except for error of law in the conduct of the trial, is addressed 
solely to the discretion of the judge, which he must exercise by a sound and enlightened judg- 
ment, and his decision is not appealable unless this discretion has been grossly abused and re- 
sulted in oppression: Hoke v. Whisnant, 174-658; Fowler v. Murdock, 172-349; Settee v. Elec- 
trie Ry., 170-365; State v.. Hancock, 151-699; Jarrett v. Trunk Co., 142-466; Slocumb v. Con- 
struction Co., 142-349; Bird v. Bradburn, 131-490; Benton v. R. R., 122-1007; Edwards v. 
Phifer, 120-405; State v. Perry, 121-533; Hinkle v. R. R., 109-472; Allison v. Whittier, 101-490; 
State v. Braddy, 104-737; State v. Harper, 101-761; State v. Rogers, 94-860; Jones v. Parker, 
97-33; Owens v. Phelps, 95-286; Spence v. Clapp, 95-545; Carson v. Dellinger, 90-226; State v. 
Gould, 90-658; State v. Brittain, 89-481—and where he sets it aside in his discretion it is not 
necessary to find and report the facts, Bird v. Bradburn, 131-490, and cases cited. Every pre- 
sumption is in favor of the verdict, and it should not lightly be set aside: Cable v. R. R., 122- 
902. Judge must state whether or not he set the verdict aside ‘‘in his discretion’’: Jarrett v. 
Trunk Co., 142-466; Abernethy vy. Yount, 138-337. The verdict having been set aside, not as a 
matter of discretion, but upon a ruling as to its legal effect, an appeal lies: Tuthill v. R. R., 
174-77; Grove v. Baker, 174-745; Teeter v. Military School, 165-564; Oil Co. v. Grocery Co., 
136-854; Johnson v. Reformers, 135-385; Wood v. R. R., 131-48; Thomas v. Meyers, 87-31; 
Gay v. Nash, 84-333—-and in such case the judge should find and report the facts, Bird v. Brad- 
burn, 131-490; Moore v. Edmiston, 70-471; Johnson vy. Bell, 74-355. 


Judge cannot reverse the answer of a jury, though he may set the verdict aside: Sprinkle vy. 
Wellborn, 140-163—-and cannot amend or modify, Hemphill v. Hemphill, 99-436; Leggett v. 
Leggett, 88-108; Shields v. Lawrence, 72-43. Cannot set aside a verdict of not guilty: State 
vy. Craig, 176-740. Where one material issue is found for the defendant and the others for the 
plaintiff, judgment should not be for plaintiff without setting aside the other finding: Green 
v. Miller, 161-25. The court may grant a partial new trial by setting aside the finding on some 
issues and retaining others: Lumber Co. v. Branch, 158-251; Gregg v. Wilmington, 155-18; 
Tuttle v. Tuttle, 146-484; Burnett v. Mills Co., 152-35; Jarrett v. Trunk Co., 144-299; Benton 
v. Collins, 125-83; Satterthwaite v. Goodyear, 137-304; Strother v. R. R., 123-197; Mitchell v. 
Mitchell, 122-332; Mfg. Co. v. R. R., 117-579; Mining Co. v. Smelting Co., 122-542; Ritten- 
house v. R. R., 120-544; Nathan vy. R. R., 118-1066; Pickett v. R. R., 117-616; Blackburn v. 
Ins. Co., 116-821; Tillett v. R. R., 115-662; Jones v. Swepson, 94-700; Boing v. R. R., 91-199; 
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Jones v. Mial, 89-89; Lindley v. R. R., 88-547; Crawford v. Mfg. Co., 88-554; Roberts v. R. R., 
88-560; Burton v. R. R., 84-192; Meroney v. McIntyre, 82-103; Holmes v. Godwin, 71-306; 
Barnes v. Brown, 69-439; Key v. Allen, 7-523. The court may set aside a finding upon an 
immaterial issue and render judgment upon the others: Chadwick v. Kirkman, 159-259. 

A motion for new trial on the ground that the verdict is against the weight of the evidence 
is addressed entirely to the discretion of the court below and not reviewable unless it is shown 
that the judge was influenced by an erroneous view of the law: Cates v. Tel. Co., 151-497; 
Bank vy. Ins. Co., 150-770; Clothing Co. v. Bagley, 147-37; Davenport v. Terrell, 103-53; MeCord 
v. R. R., 134-53; State v. Rose, 129-575; Whitted v. Fuquay, 127-68; Jordan v. Farthing, 117- 
181; Ferrell v. Thompson, 107-420; Fertilizer Co. v. Reams, 105-283; McKinnon vy. Morrison, 
+104-354; Spruill v. Ins. Co., 120-141; State v. Maultsby, 130-664; State v. Ellsworth, 131-773; 
Whitehurst v. Pettipher, 105-40; Redmond v. Stepp, 100-212; Goodson v. Mullin, 92-211; 
Thomas v. Myers, 87-31; Brink v. Black, 74-329; Watts v. Bell, 71-405; Vest v. Cooper, 68-131. 

Motion for new trial for newly discovered evidence: State v. Lilliston, 141-857; Wilkie v. 
R. R., 127-203; Faison vy. Williams, 121-152; Clark v. Riddle, 118-692; Nathan vy. R. R., 118- 
1066; Sledge v. Elliott, 116-716; State v. DeGraff, 113-688; Ferrell v. Thompson, 107-420; 
Brown v. Mitchell, 102-347; Redmond vy. Stepp, 100-212; Carson v. Dellinger, 90-226; State v. 
Starnes, 97-423; Dupree v. Ins. Co., 93-237; Munden v. Casey, 93-97; Henry v. Smith, 78-27; 
Shehan v. Malone, 72-59; Holmes v. Godwin, 69-467; Bledsoe vy. Nixon, 69-81. The motion 
must be made in superior court at the trial term, or in supreme court on appeal, or in lower 
court at next term after decision handed down: Allen vy. Gooding, 174-271; Smith v. Moore, 
150-158; Lancaster v. Bland, 168-377; Stilley v. Planing Mills, 161-517. What must be shown 
on application: Alexander v. Cedar Works, 177-536; Steeley v. Lumber Co., 165-27; Johnson 
v. R. R., 163-431; Warwick v. Taylor, 163-68. The court may retain the finding on one issue 
and submit a new issue upon newly discovered evidence: Sanford v. Junior Order, 176-443. 

The court may set aside the verdict for excessive or inadequate damages, and this action 
is not reviewable: Decker v. R. R., 167-26; Billings v. Observer, 150-540; Boney v. R. R., 
145-248; Isley v. Bridge Co., 143-53; Benton v. Collins, 125-83; Phillips v. Tel. Co., 130-513; 
Burns v. R. R., 125-304; see, also, Norton v. R. R., 122-910. The remedy for contradictory and 
inconsistent findings is to set aside the verdict: Hardy v. Mitchell, 156-76; Temple v. Ins. 
Co., 124-66; Allen vy. Sallinger, 105-339; Smith v. Fite, 98-517; Porter v. R. R., 97-66; Mor- 
rison v. Watson, 95-479; Turrentine v. R. R., 92-638—if it is too late to have it reformed 
by the jury, Brown y. Lumber Co., 117-296; Allen v. Sallinger, 105-339. Setting aside the 
verdict for defect or misconduct of juror: Miller v. Bank, 176-152; State v. Little, 174-793; 
Lewis v. Fountain, 168-277; State v. MeKenzie, 166-290; State v. Drakeford, 162-667; Mur- 
dock v. R. R., 159-131; State v. Watkins, 159-480; Urquhart vy. R. R., 156-582. 

The judge has unquestioned power to set aside verdict, when there is no evidence to support 
it: Brown v. Power Co., 140-333. An agreement empowering judge to sign judgment out of 
term gave him no power after adjournment of term to consider motion to set aside verdict: 
Knowles v. Savage, 140-372. The reason of the judge for setting aside a verdict, if insuffi- 
cient, is immaterial where there appears a valid reason in the record for sustaining his 
rulings: Metal Co. v. Railroad, 145-293. Appellant should except to refusal of new trial, if 
refusal is not discretionary, in order to have his decision reviewed: Grant vy. Grant, 109-710. 
Irregularities occurring on trial below for which judge might set aside verdict, not sufficient 
ground to support a motion in supreme court for a new trial: Daniels v. Fowler, 123-35. 
Where defendant introduces no evidence and excepts to nothing, he cannot move for new 
trial on the ground that the testimony did not justify the verdict: State v. Leach, 119-828. 
Only the errors pointed out in the motion for new trial will be considered by the supreme 
court, all others being waived: Leak y. Covington, 99-559; but see Lowe vy. Elliott, 107-718. 

When judgment non obstante veredicto may be granted: Fleming v. Sexton, 172-250; 
Fowler v. Murdock, 172-349; Todd v. Mackie, 160-352; Baxter v. Irvin, 158-277; Nall v. 
McMath, 177-183; Sutton v. Walters, 118-495; Harrison v. Ray, 108-215; Walker yv. Scott, 
106-57; Ward v. Phillips, 89-215; Rowlands v. Windley, 82-131; Moye v. Petway, 76-327. 
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SUBCHAPTER VIII. JUDGMENT 
Art. 23. JUDGMENT 


592. Defined. A judgment is either interlocutory or the final determination 
of the rights of the parties in the action. 
Rev., s. 555; Code, s. 884; C. C. P., s. 216. 


FINAL JUDGMENTS. A judgment is final which decides the case upon its merits, with- 
out reservation for other and future directions, so that it is not necessary to bring the matter 
again before the court: Sanders v. May, 173-47; Johnson v. Roberson, 171-194; Bunker v. 
Bunker, 140-18; Flemming y. Roberts, 84-532. 

A judgment is decisive of the points raised by the pleadings, or which might be properly 
predicated upon them, and does not include matters which might have been brought in but 
which were not joined or embraced in the pleadings: Mann v. Mann, 176-353; Northcott v. 
Northeott, 175-148; Stelges y. Simmons, 170-42; Hobgood v. Hobgood, 169-485; MeMillan v. 
Teachey, 167-88; Ferebee v. Sawyer, 167-199; Leroy v. Steamboat Co., 165-109; Clothing Co. 
v. Hay, 163-495; Coltrane v. Laughlin, 157-282; Shakespeare v. Land Co., 144-516; Tyler v. 
Capeheart, 125-64; Wagon Co. v. Byrd, 119-460. When parol evidence may be used to show 
what was adjudicated: Cropsey v. Markham, 171-43. A judgment for bailee which does not 
include bailor’s rights is not an estoppel: McLaughlin v. R. R., 174-182. 

A judgment as a final determination of the rights involved in the controversy is an estoppel 
against the parties and their privies: Holloway v. Durham, 176-550; Bank vy. Dew, 175-79; 
Pinnell v. Burroughs, 168-315; s. ¢., 172-182; Buchanan v. Hedden, 169-222; Mutual Assn. 
v. Edwards, 168-378; Owen v. Needham, 160-381; Southerland v. R. R., 148-442; Shakespeare 
v. Land Co., 144-516; Bunker vy. Bunker, 140-18; Scott v. Life Assn., 137-515; Parker v. 
Taylor, 133-103; Trust Co. v. Benbow, 131-413; Willoughby v. Stevens, 132-254; Aiken v. 
Lyon, 127-176; Weeks v. McPhail, 128-130; Hinton v. Pritchard, 126-8; Stancill v. James, 
126-190; Tyler v. Capeheart, 125-64; Land Co. v. Guthrie, 123-185; Bear v. Comrs., 122-434; 
State v. Joyce, 121-610; Hussey v. Hill, 120-312; Person v. Montgomery, 120-111; Chamblee 
v. Broughton, 120-170; Morrison y. Craven, 120-327; Wagon Co. v. Byrd, 119-460; Steam 
Works v. Dunn, 119-79; Fleming vy. Strohecker, 117-366; Jordan v. Farthing, 117-181; Jones 
v. Beaman, 117-259; Turner v. Rosenthal, 116-437; Baugert v. Blades, 117-221; Miller v. 
Asheville, 112-759; Garrison v. Finley, 112-652; Edwards v. Jones, 113-453; Ladd v. Byrd, 
113-466; Wilson vy. Craige, 113-463; Donnelly v. Wilcox, 113-408; Bryan v. Alexander, 111- 
142; Fowler v. Osborne, 111-404; Henning v. Warner, 109-406; Dickens v. Long, 109-172; 
Moore y. Garner, 109-157; Collins v. Smith, 109-468; Davie v. Davis, 108-501; Stewart v. 
Register, 108-588; Peck v. Culberson, 104-425; Allen v. Salinger, 103-14; Spivey v. Harrell, 
101-48; Rogers v. Kinsey, 101-559; Warden v. McKinnon, 99-251; Jones v. Coffey, 97-347; 
Ward v. Lowndes, 96-367; Benton v. Benton, 95-559; Williams v. Clouse, 91-322; Grantham 
v. Kennedy, 91-148; Williams v. Batchelor, 90-364; Vick v. Pope, 81-22; Greene v. Branton, 
16-504; Frazier v. Felton, 8-231; Johnson vy. Pate, 90-334. This applies also between parties 
on the same side, if their rights were adjudicated: Riddle v. Riddle, 176-485; McKimmon vy. 
Caulk, 170-54; s. ¢., 167-411; Baugert v. Blades, 117-221; McNeil v. Hodges, 105-55; Hulbert 
v. Douglas, 94-128; Hughes v. Boone, 81-204; Clark v. Williams, 70-679; Parrish v. Graham, 
129-230; Banking Co. v. Morehead, 126-282; Proctor v. Ins. Co., 124-268. 

A consent judgment is binding upon the parties and may not be set aside by the court 
without consent: Holloway v. Durham, 176-550; Simmons y. MecCullen, 163-409; Bank v. 
McEwen, 160-414; Lynch y. Loftin, 153-270; and it may include matters not strictly within 
the pleadings: Holloway v. Durham, 176-550. A judgment against one joint tort feasor is 
not an estoppel as to another: Gadsden v. Crafts, 175-358; s. ¢., 173-418. Effect of judgment 
as to caveat: In re Will of Lloyd, 161-557. Effect of judgment in proceeding to establish 
boundary: Whitaker v. Garren, 167-658. Judgment as an estoppel in a claim for personalty: 
Ludwick v. Penny, 158-104. Judgment as an estoppel in partition: Propst v. Caldwell, 172- 
594; McKimmon y. Caulk, 170-54; Gillam v. Edmondson, 154-127. An alternative or condi- 
tional judgment is invalid: Puette v. Mull, 175-535; Lloyd v. Lumber Co., 167-97. 

How far a judgment of a court in another state is conclusive: Levin v. Gladstein, 142-482; 
Roberts v. Pratt, 158-50; s. ¢., 152-731. 
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JUDGMENTS NOT FINAL. An order of sale in partition is not a final decree: In re 
Dickerson, 111-108. An action is not ended by the rendition of a judgment; it remains open 
for all motions and proceedings for its enforcement: Turner v. Holden, 109-182. An order 
or decree or unexecuted judgment made during a term of court is in fieri and subject to be 
vacated or modified during the term: Culbreth v. Smith, 124-289; Gwinn v. Parker, 119-19; 
State v. Manly, 95-661; Wilson v. Hughes, 94-182; State v. Brittain, 93-587. An interlocu- 
tory order or decree is under the control of the court, and, upon good cause shown, can be 
amended, modified, changed, or rescinded, as the court may think proper: Maxwell vy. Blair, 
95-317; Alexander v. Alexander, 120-472; Jackson v. McLean, 96-474; Welch vy. Kingsland, 
89-179; Miller vy. Justice, 86-26; Shinn y. Smith, 79-310; Worth v. Gray, 59-4; Ashe v. Moore, 
6-383; see, also, Johnson v. Roberson, 171-194. As to whether interlocutory orders in ancillary 
proceedings can be amended out of term, see Coates v. Wilkes, 94-174. 

Construction of a decree or judgment: Lamb y. Major, 146-531. Judgments are not con- 
tracts so as to be subject to the restriction of the federal constitution as to impairment of 
contracts: Mottu vy. Davis, 151-237. 


593. Default judgment before clerk. In all civil actions upon notes, bills, 
bonds, stated accounts, balances struck, and other evidences of indebtedness 
within the jurisdiction of the superior court, the summons may be returnable 
before the clerk of the superior court issuing the same on the first Monday of the 
month next succeeding the issue of the summons, if issued more than ten days 
prior thereto, and, if not, then on the first Monday of the next succeeding month; 
and if a verified complaint is filed at the time the summons is issued and a copy 
served on the defendant at the time of the service of the summons, and the 
defendant fails or neglects to file a verified answer raising issues of fact upon 
the matters and things alleged in the complaint on or before the second Monday 
of the month in which the summons is made returnable, then it shall be the duty 
of the clerk, on the said second Monday, upon satisfactory proof of the cause of 
action, to enter judgment in favor of the plaintiff and against the defendant 
upon the demand set out in the complaint, which judgment the clerk shall docket 
in the same manner as is now provided by law for docketing judgments taken at 
term. Judgments so taken and docketed shall be and become judgments of the 
superior court in the same manner and to the same extent and be of same force 
and effect as now given to judgments of the superior court taken in term before 
the judge. If before the expiration of the time given herein for filing the 
answer the defendant shall file a duly verified answer joining issue of fact upon 
the matters and things alleged in the complaint, the clerk shall transfer the 
cause to the civil issue docket for trial at term time: Provided, either party may 
at any time within ten days after the rendition of judgment by the clerk appeal 
from such judgment to the superior court, to be heard at term. 

1919, c. 156. 


594. When clerk transfers to term for default judgment. In cases where the 
clerk has no jurisdiction and the plaintiff shall be entitled to have judgment by 
default and inquiry or judgment by default final, the clerk shall transfer the same 
to the court at term time to be determined by the court under existing procedure. 

1919, c. 304, s. 9. 


595. By default final. Judgment by default final may be had on failure of 
defendant to answer— 


Judgment by default should be drawn to.conform strictly to the complaint: Currie vy. Min- 
ing Co., 157-209; Junge v. MacKnight, 137-286. A failure to take judgment by default as 
soon as allowable does not work a discontinuance: University v. Lassiter, 83-38. The term 
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of court at which complaint filed within the first three days thereof is practically the return 
term at which judgment is allowable: Brown v. Rhinehart, 112-772; Roberts v. Allman, 106- 
391. Where plaintiff was entitled to judgment by default final, but judgment by default and 
inquiry entered, and upon inquiry being executed, judgment was rendered, judgment valid: 
Scott v. Life Assn., 137-515. No notice is required of a motion for judgment by default for 
want of an answer: Reynolds v. Machine Co., 153-342. A general order extending time to file 
pleadings does not affect a judgment hy default taken before the order: Ibid. When an 
answer is filed denying the allegations of complaint, a judgment by default is improper: 
Harrison y. Dill, 169-542; Investment Co. v. Kelly, 123-388. When a new party is brought in 
and no complaint is filed as to him: Vass v. Bldg. Assn., 91-55; or when answer is filed 
within the time limited but after judge has left the court: Foley v. Blank, 92-476. 

Judgment by default final held proper in the following cases: Streator v. Streator, 145-337; 
Banking Co. v. Duke, 121-110; Cowles v. Cowles, 121-272; Williams vy. Lumber Co., 118-936; 
Griffin vy. Light Co., 111-434; Hartman v. Farrior, 95-177; Alford v. MeCormae, 90-151; 
Rogers v. Moore, 86-86; Wynne v. Prairie, 86-73; Walton v. Walton, 80-26; Adrian yv. Jack- 
son, 75-536; School v. Peirce, 163-424. 


1. Where the complaint sets forth one or more causes of action, each consist- 
ing of the breach of an express or implied contract to pay, absolutely or upon 
a contingency, a sum or sums of money fixed by the terms of the contract, or 
capable of being ascertained therefrom by computation. Upon proof of per- 
sonal service of summons, or of service of summons by publication, on one or 
more of the defendants, and upon the complaint being verified, judgment shall 
be entered as provided in the last section for the amount mentioned in the com- 
plaint, against the defendant or defendants, or against one or more of several 
defendants. 


If plaintiff’s claim for damages is precise and fixed by agreement, or can be rendered cer- 
tain by computation, failure to answer admits the claim: Scott v. Life Assn., 137-522; Cowles 
v. Cowles, 121-272; Parker v. Smith, 64-291; Hyatt vy. Clark, 169-178; Miller v. Smith, 169- 
210; Scott v. Life Assn., 137-515. Judgment by default final is irregular when in action on 
contract the amount due cannot be ascertained by computation: Battle v. Baird, 118-854; 
Skinner y. Terry, 107-103—-when action sounds in damages for an unliquidated money demand, 
Moore v. Mitchell, 61-304; Hartsfield v. Jones, 49-309—when action is on bail bond, Roulhac 
v. Miller, 90-174—when action is on implied contract for goods sold and delivered: Jeffries v. 
Aaron, 120-167; Witt v. Long, 93-388—when action to recover money collected on collateral 
notes and embezzled, Stewart v. Bryan, 121-46—-when complaint fails to set forth a contract 
to pay a certain sum, or a sum that can be ascertained therefrom, Faucette v. Ludden, 117- 
173; Hartman y. Farrior, 95-177. Breach of an official bond is not a ‘‘breach of an express 
or implied contract to pay’’ hereunder: Battle v. Baird, 118-854. The ‘‘return term’’ spoken 
of in the section before amended was the one at which the complaint must be filed before the 
third day thereof: Brown v. Rhinehart, 112-772; but see Roberts v. Allman, 106-391. 

The complaint must be verified: Miller vy. Curl, 162-1; Cole v. Boyd, 125-496; Phifer v. 
Ins. Co., 123-410; Hammerslaugh v. Farrior, 95-135; Witt v. Long, 93-388. Judge may allow 
error in verification to be corrected: Best v. Dunn, 126-560. When complaint unverified judg- 
ment should be by default and inquiry: Cole v. Boyd, 125-496; Best v. Dunn, 125-561. There 
must be personal service of summons for a personal judgment: Currie v. Mining Co., 157-209; 
Flowers v. King, 145-234. The trial court can permit answer to be filed after supreme court 
has decided that judgment by default should have been entered for plaintiff: Cook v. Bank, 
131-96; Griffin v. Light Co., 111-434. 

2. Where the defendant, by his answer in such action, does not deny the 
plaintiff’s claim, but sets up a counterclaim, amounting to less than the plain- 
tiff’s claim, judgment may be had by the plaintiff for the excess of his claim 
over the counterclaim, in like manner in any such action, upon the plaintift’s 
filing with the court a statement admitting the counterclaim, which statement 
must be annexed to and be a part of the judgment roll. Or the court may in 
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its discretion, order the pleadings to be so amended and the action severed as to 
entitle the plaintiff to judgment upon all of the claims admitted over and above 
the setoff or counterclaim pleaded by the defendant; and, upon application of the 
plaintiffs, shall enter judgment for the plaintiff for so much of the claim as is 
admitted. The action shall thereupon be continued as to subsequent proceedings, 
as if it had been brought for the remainder of the claim, and the counterclaim 
or setoff as pleaded by the defendant shall apply thereto. Said remainder of the 
claim shall in any event be sufficient to cover the full amount of the principal and 
interest set up by the defendant in the counterclaim or setoff, and an amount in 
excess thereof, if in the discretion of the court the same is necessary, the court 
being empowered to designate and determine what part of the plaintiff’s claim 
shall be held for the subsequent proceedings herein referred to. 


In case where counterclaim set up exceeds plaintiff’s claim, defendant not entitled to judg- 
ment by default when formal denial entered by leave of court: Bernhardt v. Dutton, 146-206; 
Tillinghast v. Cotton Mills, 143-268; but see Wilmington y. Bryan, 141-682. 


3. In actions where the service of the summons was by publication, the plaintiff 
may, in like manner, apply for judgment, and the court must thereupon require 
proof to be made of the demand mentioned in the complaint, and if the defendant 
is not a resident of the state, must require the plaintiff or his agent to be 
examined on oath respecting any payments that have been made to the plaintiff, 
or to any one for his use on account of such demand, and may render judgment 
for the amount which he is entitled to recover. Before rendering judgment 
the court may in its discretion require the plaintiff to cause to be filed satis- 
factory security to abide the order of the court touching the restitution of any 
estate or effects which may be directed by such judgment to be transferred or 
delivered, or the restitution of any money that may be collected under and by 
virtue of said judgment, in case the defendant or his representatives apply and 
are admitted to defend the action, and succeed in such defense. 


4. In actions for the recovery of real property, or for the possession thereof, 
upon the failure of the defendant to file the undertaking required by law, or 
upon failure of his sureties to justify according to law, unless the defendant is 
excused from giving such undertaking before answering. 


There may be judgment by default final for real property in action of ejectment, and de- 
fault and inquiry as to mesne profits: Jones v. Best, 121-154. Where action brought against 
landlord and tenant and tenant fails to answer, the complaint being verified, judgment against 
tenant will be entered: Harkey v. Houston, 65-137. In action to determine conflicting claims 
to real property, failure of defendant to answer entitles plaintiff to judgment without inquiry 
or proof of facts: Junge v. MacKnight, 137-285; Eason v. Dortch, 136-293. 


AS TO THE UNDERTAKING. See section 495. The undertaking specified may be given 
at the trial in the discretion of the court: Carraway v. Stancill, 137-472. Judgment by de- 
fault for failure of defendant to give bond should not be awarded until notice to defendant 
be given to file bond: Becton v. Dunn, 137-563; Cooper v. Warlick, 109-672; MeMillan vy. 
Baker, 92-110; Russell v. Saunders, 48-432; Brittain v. Howell, 19-107. Failure to give under- 
taking when required herein entitles plaintiff to judgment by default: Credle vy. Ayers, 126- 
15; Norton v. McLaurin, 125-185; Vick v. Baker, 122-98; Jones v. Best, 121-154. And the 
complaint need not be verified: Patrick vy. Dunn, 162-19. 

ye 8. 556; Code, ss. 885, 390; C. C. P., s. 217; 1870-1, c. 42; 1869-70, c. 193, s. 4; 1919, 
ec. 26. 

Tor interest on judgment, see Interest, s. 2310. 

In Gaston County judgment by default final may be taken at any of the criminal terms 
of the superior court. 1915, ec. 114. 
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596. By default and inquiry. In all other actions, except those mentioned in 
the preceding section, when the defendant fails to answer and upon a like proof, 
judgment by default and inquiry may be had as provided in the last section 
but one, and inquiry shall be executed at the next succeeding term. If the taking 
of an intricate or long account is necessary to execute properly the inquiry, the 
court, at the return term, may order the account to be taken by the clerk of the 
court or some other fit person, and the referee shall make his report at the next 
succeeding term; in all other cases the inquiry shall be executed by a jury, unless 
by consent the court is to try the facts as well as the law. 

Rey., s. 557; Code, s. 386. 


In Gaston County judgment by default and inquiry may be taken at any of the criminal 
terms of the superior court. 1915, ¢c. 114. 


Differences between judgment by default final and judgment by default and inquiry pointed 
out: Junge v. MacKnight, 137-288; Eason v. Dortch, 136-294. A judgment by default and 
inquiry admits only a cause of action and carries only nominal damages and costs, and the 
burden of proving damages beyond a penny is still upon the plaintiff: Armstrong v. Asbury, 
170-160; Plumbing Co. v. Hotel Co., 168-577; Graves v. Cameron, 161-549; Blow v. Joyner, 
156-140; Stockton v. Mining Co., 144-595; Osborn v. Leach, 133-427; Darden v. Blount, 
126-250; Cowles v. Cowles, 121-277; Banks v. Mfg. Co., 108-282; Lee v. Knapp, 90-171; 
Anthony v. Estes, 101-541; Rogers v. Moore, 86-86; Parker v. Smith, 64-291; Parker v. 
House, 66-374. 

Judgment by default and inquiry for want of an answer and not by default final may be 
entered when in action on contract the amount due cannot be ascertained by computation: 
Battle v. Baird, 118-854; Faucette vy. Ludden, 117-173; Hartman yv. Farrior, 95-177; Skinner 
v. Terry, 107-103—-when action is on official bond, Battle v. Baird, 118-854—-when action is 
for commissions as consignee, when defendant interposes counterclaim for unliquidated dam- 
ages, Faucette v. Ludden, 117-170—when action sounds in damages for an unliquidated 
money demand, Moore v. Mitchell, 61-304; Hartsfield v. Jones, 49-309—when action on im- 
plied contract for goods sold and delivered, or for services, Jeffries v. Aaron, 120-167; Witt 
vy. Long, 93-388; Hartman v. Farrior, 95-177; Rogers v. Moore, 86-86; Wynne v. Prairie, 
86-73—in an action for damages for negligence generally, Manning y. R. R., 122-824—in an 
action for conversion and embezzlement, McLeod yv. Nimocks, 122-437; Stewart v. Bryan, 
121-46. 

The ‘‘return term’’ spoken of, in the section before amended, is the one at which the com- 
plaint must be filed before the third day thereof: Brown v. Rhinehart, 112-772—but if com- 
plaint filed after return term it stands on the file during the first three days of the next suc- 
ceeding term, and judgment by default for want of answer at that term may be rendered, 
Roberts v. Allman, 106-391. 


597. By default for defendant. If the answer contains a statement of new 
matter constituting a counterclaim, and the plaintiff fails to reply or demur 
thereto, the defendant may move for such judgment as he is entitled to upon 
such statement; and if the case requires it, an order for an inquiry of damages 
by a Jury may be made. 

Rey., s. 558; Code, s. 249; C. C. P., s. 106. 


This section regarded as not an express provision in favor of a defendant whose counter- 
claim exceeds plaintiff’s claim, and intimation made that there should be separate judgments: 
Wilmington v. Bryan, 141-682. Cases illustrating doctrine of section: Bank v. Ireland, 122- 
576; Rumbough v. Improvement Co., 109-703; Dempsey v. Rhodes, 93-120; Barnhardt v. 
Smith, 86-473. A defendant is entitled to judgment upon a counterclaim if no reply or de- 
murrer has been interposed: Rountree v. Britt, 94-104. See section 543. When an adminis- 
trator recovers judgment upon his claim and the defendant upon a counterclaim, the former 
is to be paid in full, and the latter according to its order among the debts of the estate: 
Rountree v. Britt, 94-104. 
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598. Rendered in vacation. In all cases where the superior court in vacation 
has jurisdiction, and all of the parties unite in the proceedings, they may apply 
for relief to the superior court in vacation, or in term time, at their election. 

Rey., s. 559; Code, s. 230; 1871-2, c. 3. 


Judgments may be taken in vacation by consent: Westhall v. Hoyle, 141-337; Benbow v. 
Moore, 114-263; Bank vy. Gilmer, 118-668; Coates v. Wilkes, 94-174; McDowell v. MeDowell, 
92-227; Shackleford vy. Miller, 91-181; Hardin vy. Ray, 89-364; Harrell v. Peebles, 79-26; 
Hervey v. Edmunds, 68-243. Amendment of judgment by judge after last session of court, 
without the consent and in the absence of the opposing counsel, is invalid: Hinton v. Ins. 
Co., 116-22. A judgment rendered in term but signed in vacation is a judgment of the term: 
Land Co. v. Chester, 170-399. 


599. On frivolous pleading. If a demurrer, answer or reply is frivolous, the 
party prejudiced thereby may apply to the court or judge for judgment thereon, 
which may be given accordingly. 

Rey., s. 560; Code, s. 388; C. C. P., s. 218. 


For sham and irrelevant defense, see this chapter, s. 510. 
For irrelevant, redundant, and indefinite pleadings, see this chapter, s. 537. 


When frivolous answer filed judgment can be rendered for plaintiff on a note, complaint 
being verified: Bank v. Pearson, 119-494—-so also when a frivolous demurrer interposed plain- 
tiff entitled to judgment, Joyner vy. Roberts, 112-113; Cowan v. Baird, 77-201. This section 
simply puts the demurrer out of the way and leaves the party prejudiced by it to obtain his 
judgment as if it had not been filed: Skinner v. Terry, 107-108. Judgment will not be ren- 
dered in supreme court upon a frivolous demurrer when motion was not made in lower court: 
Parker v. R. R., 150-433. 


600. Mistake, surprise, excusable neglect. The judge shall, upon such terms 
as may be just, at any time within one year after notice thereof, relieve a party 
from a judgment, order, verdict or other proceeding taken against him through 
his mistake, inadvertence, surprise or excusable neglect, and may supply an 
omission in any proceeding. 

Rev., 8. 513; Code, s. 274; 1893, c. 81; C. C. P., s. 138. 


APPLICATION OF SECTION. This applies to mistake of fact and not of law: Phifer 
v. Ins. Co., 123-405; Skinner v. Terry, 107-103. ‘‘Surprise’’ does not mean astonishment 
at the action of the court: Ibid. This applies to judgments rendered at a former term: Gold 
v. Maxwell, 172-149; McCulloch v. Doak, 68-267; Clemmons v. Field, 99-400; Beck v. Bellamy, 
93-129; State v. Bennett, 93-503; see Johnson v. Marcom, 121-83—for the reason that an order 
or decree made during a term of court is in fieri and can be vacated or modified during such 
term: Gwinn v. Parker, 119-19; Harper v. Sugg, 111-324. A judgment rendered conformable 
to a verdict prior to the passage of the act (chap. 81, 1893) cannot be set aside hereunder: 
Morrison v. McDonald, 113-327; Brown vy. Rhinehart, 112-772. As to setting aside a consent 
judgment, see Gardiner v. May, 172-192; Harrison v. Dill, 169-542; Hairston v. Garwood, 123- 
345; Kerchner v. McHachern, 93-447; Vaughan v. Gooch, 92-524. An application to set aside 
an irregular judgment does not come under this section: Becton v. Dunn, 137-559; Cowles v. 
Hayes, 69-406; Vick v. Pope, 81-22; Monroe v. Whitted, 79-508; Mabry v. Erwin, 78-45; 
Estes v. Rash, 170-341; Massie v. Hainey, 165-174; McLeod v. Gooch, 162-122; Hardware Oo. 
vy. Buhmann, 159-511; Calmes v. Lambert, 153-248; the remedy in this case is by motion and 
not by independent action: Craddock v. Brinkley, 177-125; Cox v. Boyden, 167-320. The 
judgment will not be set aside when the parties are present and have opportunity to be heard: 
Mann vy. Mann, 176-353. 


JURISDICTION. The order should be made by the judge and not by the clerk: Maxwell 
v. Blair, 95-317; Griel v. Vernon, 65-76. Relief may also be had in the supreme court: Bern- 
hardt v. Brown, 118-710; Summerlin v. Cowles, 107-459; State v. Willis, 106-804; Cook v. 
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Moore, 100-294; Wiley v. Logan, 94-564; Scott v. Queen, 95-340; Williamson v. Boykin, 
104-100; Farrar v. Staton, 101-78; Wade v. Newbern, 73-318. 


PROCEDURE IN OBTAINING ORDER. For procedure generally, see Norton v. MeLau- 
rin, 125-185. Judgment set aside hereunder only on motion and not by an independent action: 
Ins. Co. vy. Scott, 186-157. Notice of motion to set aside must be given adverse party: John- 
son vy. Marcom, 121-83; Harper v. Sugg, 111-324; Coor v. Smith, 107-430; Allison v. Whittier, 
101-490—and may be served upon attorney of record, Branch vy. Walker, 92-87. As to rules 
of evidence in hearing motions to set aside judgments: Stancill v. Gay, 92-455. Motion to 
set aside for causes mentioned must be made within one year from rendition where summons 
personally served: Lee v. McCracken, 170-575; Currie v. Mining Co., 157-209; Adams v. 
Joyner, 147-77; Ins. Co. v. Scott, 136-157; Clement v. Ireland, 129-220; Banking Co. v. Duke, 
121-111; Roberts v. Allman, 106-391; Ruffin v. Harrison, 91-398; Young v. Greenlee, 85-593; 
McLean v. McLean, 84-366; Moore vy. Hinnant, 90-163; Askew v. Capehart, 79-17; MeDaniel 
v. Watkins, 76-399—but if not personally served, within one year from actual notice of judg- 
ment, McLean v. McLean, 84-366; DePriest v. Patterson, 85-378. The burden of showing 
mistake, surprise or excusable neglect is on the applicant for relief: Jeffries v. Aaron, 120- 
167; Mauney v. Gidney, 88-200; Grant v. Edwards, 88-246; Kerchner v. Baker, 82-169; 
Sluder v. Rollins, 76-271; Weaver v. Jones, 82-440; Clayton v. Johnston, 82-423. 

There is no rule that affidavits should be filed before the motion hereunder is heard: Jones 
vy. Swepson, 94-700. Where supreme court reverses decision of lower court upon the motion 
to set aside judgment and sends it back for a rehearing it is to be heard de novo, and any 
competent evidence, whether introduced on former hearing or not, can be offered: Ibid. 
Where motion was made in term time and by inadvertence or mistake a party fails to take 
notice, the court may allow party opportunity to be heard: Hemphill v. Moore, 104-380. The 
motion should be made in the county where the judgment was rendered: Cahoon y. Brinkley, 
1765-5. 

The application should show not only mistake or excusable neglect, but also a meritorious 
defense: Land Co. v. Wooten, 177-248; Crumpler v. Hines, 174-283; Cahoon v. Brinkley, 176-5; 
Lumber Co. v. Cottingham, 173-323; Hyatt v. Clark, 169-178; Minton vy. Hughes, 158-587; 
Stockton v. Mining Co., 144-595; Osborn v. Leach, 133-427; Turner v. Machine Co., 133-381; 
Pepper v. Clegg, 132-313; Norton v. McLaurin, 125-185. 


FINDINGS AND ORDERS OF JUDGE. The facts should be found by the judge, and his 
findings are not reviewable: Lumber Co. v. Blue, 170-1; Harrison vy. Dill, 169-542; Smith vy. 
Holmes, 148-210; Allen v. McPherson, 168-435; Stockton v. Mining Co., 144-595; Osborn v. 
Leach, 133-427; Pepper v. Clegg, 132-313; Morris v. Ins. Co., 131-212; Koch v. Porter, 129- 
132; Norton v. McLaurin, 125-185; Marsh v. Griffin, 123-660; Marion v. Tilley, 119-473; 
Sikes v. Weatherly, 110-131; Albertson v. Terry, 108-75; Taylor v. Pope, 106-267; Weil v. 
Woodard, 104-94; Winborne v. Johnson, 95-46; Branch v. Walker, 92-87; Jones v. Swepson, 
79-510; Johnson vy. Duckworth, 72-244; Powell v. Weith, 66-423; Clegg v. Soapstone Oo., 
66-391; Oldham y. Sneed, 80-15; Smith vy. Hahn, 80-240; Bryant v. Fisher, 85-69—and if 
either mistake, inadvertence, surprise or excusable neglect exists, then the court’s discretion 
in relieving a party is not reviewable unless such discretion is abused, Pepper v. Clegg, 132- 
313; Morris v. Ins. Co., 131-212; Norton v. McLaurin, 125-185; Wyche v. Ross, 119-174; 
Marsh v. Griffin, 123-660; Manning v. R. R., 122-824; Cowles v. Cowles, 121-272; Stith v. 
Jones, 119-428; Wyche v. Ross, 119-174; Sikes v. Weatherly, 110-131; Albertson vy. Terry, 
108-75; Weil v. Woodard, 104-94; Foley v. Blank, 92-476; Winborne v. Johnson, 95-47; Brown 
v. Hale, 93-188; Williams v. R. R., 110-471; Beck v. Bellamy, 93-129; Nicholson v. Cox, 
83-48; Bank v. Foote, 77-131; Simonton v. Lanier, 71-498—but as to whether the facts found 
show that either mistake, inadvertence, surprise or excusable neglect exists is a question of 
law and is reviewable: Bank v. Brock, 174-547; Gaylord v. Berry, 169-733; Stockton v. 
Mining Co., 144-595; Williams v. R. R., 110-471; Norton v. McLaurin, 125-185; Pepper v. 
Clegg, 132-313; Weil v. Woodard, 104-94; Winborne v. Johnson, 95-46; Foley v. Blank, 
92-476—also where judge refuses to set aside judgment on the ground that he has no power, 
it is reviewable, Gilchrist v. Kitchin, 86-21; Hudgins v. White, 65-393; State v. Locust, 63- 
574; Winslow v. Anderson, 20-1. It is presumed that the judge found the facts to support 
his action: Gardiner v. May, 172-192; but upon his failure to find the facts the party should 
request it in apt time and except: McLeod v. Gooch, 162-122. 
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EXCUSABLE NEGLECT. On the part of the party: Guano Co. v. Hearne, 172-398; 
Walters v. Walters, 171-312; Sircey v. Rees’ Sons, 155-296; Stith v. Jones, 119-428; Sikes v. 
Weatherly, 110-131; Weil v. Woodard, 104-94; Holden vy. Purefoy, 108-163; Warren vy. 
Harvey, 92-137; Branch vy. Walker, 92-87; Pickens v. Fox, 90-369; Geer v. Reams, 88-197; 
Francks v. Sutton, 86-78; Wynne v. Prairie, 86-73; Mebane v. Mebane, 80-34; Blue vy. Blue, 
79-69; Long v. Cole, 74-267; Griel v. Vernon, 65-76. On the part of the attorney: Grandy v. 
Products Co., 175-511; Gallins v. Ins. Co., 174-553; Seawell v. Lumber Co., 172-320; Schiele 
v. Ins. Co., 171-426; Howell v. White, 169-640; Gaylord v. Berry, 169-733; Mann v. Hall, 
163-50; Taylor v. Pope, 106-267; Gwathney v. Savage, 101-103; Wiley v. Logan, 94-564; 
Winborn v. Byrd, 92-7; Boing v. R. R., 88-62; English v. English, 87-497; Ellington v. 
Wicker, 87-14; Wynne v. Prairie, 86-73; Molyneux v. Huey, 81-106; Moore v. Gidney, 75-34; 
Griel v. Vernon, 65-76; Francks vy. Sutton, 86-78; Geer v. Reams, 88-197. 

INEXCUSABLE NEGLECT. On the part of the party: Ollis v. Proffitt, 174-675; Lumber 
Co. v. Blue, 170-1; Pierce v. Eller, 167-672; School v. Peirce, 163-424; McLeod v. Gooch, 
162-122; Stockton v. Mining Co., 144-595; Williamson v. Cocke, 124-585; Vick v. Baker, 122- 
98; Manning v. R. R., 122-824; Cowles v. Cowles, 121-272; Stith v. Jones, 119-428; Sluder 
v. Graham, 118-835; Simpson v. Brown, 117-482; Finlayson v. Accident Co., 109-196; Roberts 
v. Allman, 106-391; Smith v. Smith, 101-461; Brown v. Hale, 93-188; Abrams v. Ins. Co., 
93-60; Kivett v. Wynne, 89-39; Churchill vy. Ins. Co., 88-205; Norwood v. King, 86-80; 
DePriest v. Patterson, 85-376; Henry v. Clayton, 85-371; McLean v. McLean, 84-366; Hutchin- 
son v. Rumfelt, 83-441; University v. Lassiter, 83-38; Kerchner v. Baker, 82-169; Hodgin v. 
Matthews, 81-289; Cobb v. O’Hagan, 81-293; Hyman v. Capehart, 79-511; Bradford v. Coit, 
77-72; Sluder v. Rollins, 76-271; Skinner y. Bryce, 75-287; White v. Snow, 71-232; Clegg v. 
Soapstone Co., 67-302; Burke v. Stokely, 65-569; Waddell v. Wood, 64-624. In employing an 
attorney who does not attend the court: Cahoon v. Brinkley, 176-5; Ham v. Person, 173-72; 
Bank vy. Palmer, 153-501. When attorney is sick or dies: Holland v. Benevolent Assn., 176- 
86; Queen v. Lumber Co., 170-501; Hunter v. R. R., 163-281; White v. Rees, 150-678. 

Negligence on the part of attorney: Stallings v. Spruill, 176-121; Hardware Co. v. Buh- 
mann, 159-511; Vivian v. Mitchell, 144-472; Hairston v. Garwood, 123-345; Neal v. Land Co., © 
112-841; Edwards v. Henderson, 109-83; Norton v. McLaurin, 125-185; Manning vy. R. R., 
122-824; Vick v. Baker, 122-98; Cowles v. Cowles, 121-272; Chadbourn v. Johnston, 119-282; 
Boyer v. Garner, 116-125; Finlayson vy. Accident Co., 109-196; Griffin v. Nelson, 106-235; 
Roberts v. Allman, 106-391; Whitson v. R. R., 95-385; Churchill v. Ins. Co., 92-485; Boing v. 
R. BR., 88-62; University v. Lassiter, 83-38; Sluder v. Rollins, 76-271; Hyman v. Capehart, 
79-511; Burke v. Stokely, 65-569. On the part of party’s agent: Morris v. Ins. Co., 131-212; 
Heath v. Lane, 176-119. 

Cases merely referring to section: Turner v. Davis, 132-188; Hardy v. Hardy, 128-179; 
Black v. Black, 111-302; Bost v. Lassiter, 105-497; Strickland v. Strickland, 95-471. 


601. Stands until reversed. Every judgment given in a court of record having 
jurisdiction of the subject is, and continues to be, in force until reversed 
according to law. 

Rev., s. 561; Code, s. 985; R. C., c. 31, s. 103; 4 Hen. IV, ec. 23. 


Hopkins v. Crisp, 166-97; Spivey v. Harrell, 101-48; McIver v. Stephens, 101-255; England 
v. Garner, 90-197. An action is not ended by the rendition of a judgment; it remains open 
for all motions and proceedings for its enforcement, including proceedings supplementary to 
execution: Turner v. Holden, 109-182. Void, erroneous and irregular judgments distin- 
guished: Moore v. Packer, 174-665. An irregular judgment stands until corrected by direct 
proceeding: Pinnell v. Burroughs, 168-315; s. ¢., 172-182. Too late to move to set aside a 
judgment after payment, except for fraud: Pardue v. Absher, 174-676. To set aside a judg- 
ment for fraud, the remedy is by independent action: Moody v. Wike, 170-541, and cases 
cited. A foreign judgment may be attacked for fraud or want of jurisdiction: Williamson 
v. Jerome, 169-215. See section 592. 


602. For and against whom given; failure to prosecute. 1. Judgment may 
be given for or against one or more of several plaintiffs, and for or against one 
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or more of several defendants; and it may determine the ultimate rights of the 
parties on each side, as between themselves. 


Judgment as a final determination of the rights of the parties, see section 592. Judgment 
should be drawn so as to determine all rights: Fisher v. Water Co., 128-379—-whether they 
be legal or equitable, Hutchinson v. Smith, 68-354—but cannot exceed sum named in sum- 
mons and attachment, Cotton Mills v. Weil, 129-452—-and should be entered on material issues 
without regard to immaterial issues, Corporation Commission v. R. R., 137-1. Judgment be- 
tween defendants: Coulter v. Wilson, 171-537; Gregg v. Wilmington, 155-18. It is not neces- 
sary, but the better practice, for the judge to sign the judgment: Brown v. Harding, 170- 
253; Belcher v. Cobb, 169-689; Sledge v. Elliott, 116-712; Bond v. Wool, 113-20; Range Co. 
vy. Carver, 118-328; Spencer v. Credle, 102-68; Keener v. Goodson, 89-273; Rollins v. Henry, 
78-342; Matthews v. Joyce, 85-258—but statute merely directory, Young v. Jackson, 92-144; 
Keener vy. Goodson, 89-273. 


2. It may grant to the defendant any affirmative relief to which he may be 
entitled. 


As to granting judgment for any relief to which pleadings and issues show party entitled, 
see Cases under sections 506, 597, 606. 


3. In an action against several defendants, the court may, in its discretion, 
render judgment against one or more of them, leaving the action to proceed 
against the others, whenever a several judgment is proper. 


As to joint and several debtors, see sections 458, 459, 497-499. Where ejectment brought 
against landlord and tenant and tenant fails to answer, the complaint being verified, judgment 
can be taken as to tenant: Harkey v. Houston, 65-137. 


JUDGMENTS RENDERED IN VARIOUS PROCEEDINGS THAT MAY BE OF IN- 
TEREST. In action by one tenant in common to recover his interest in land: Vick v. Baker, 
122-99. In action on parol contract to sell land, where contract avoided and betterments 
allowed, Vann v. Newsome, 110-122. In action of ejectment, Credle v. Ayers, 126-11; Moore 
v. Angel, 116-843; Arrington vy. Arrington, 114-116; Pearson v. Carr, 97-194; Cowles v. Fergu- 
son, 90-8308; Wicker v. Jones, 159-103. In action to recover for labor upon a house, McMillan 
v. Williams, 109-252; Oakley v. Van Noppen, 95-60. In action to recover of sureties upon 
official bonds, Davenport v. McKee, 98-500. In action by partnership against individual who 
has counterclaim against one member of the firm, Sloan v. McDowell, 71-356; Davis v. Mfg. 
Co., 114-821. In action to foreclose for collection of purchase money, Burnap v. Sideberry, 
108-307. In action for specific performance where statute of frauds pleaded, Pendleton v. 
Dalton, 92-185. In action to set aside fraudulent deed of assignment, Rouse v. Bowers, 108- 
182. In action against executor as manager of the business of deceased under his will, Froe- 
lich vy. Trading Co., 120-39; Banking Co. v. Morehead, 116-410. In action against married 
woman for her husband’s debt, McLeod v. Williams, 122-451. In action on note, Reade v. 
Street, 122-301. In action for taxes, Wilmington v. McDonald, 133-548—for distribution of 
trust fund, Isler v. Brock, 134-428—for damages for locating right of way of railroad, Beal 
vy. R. R., 136-298—for recovery of specific personal property, see section 610—for trespass on 
land, Lumber Co. v. Lumber Co., 137-432—where issue of devisavit vel non, Collins v. Collins, 
125-98. Judgment in foreclosure proceeding where the debt is payable in instailments: 
Walker v. Burrell, 172-386; effect of a judgment in foreclosure upon other encumbrances: 
Jones v. Williams, 155-179. Judgment in an action for specific performance: Gallimore v. 
Grubb, 156-575; Bateman v. Hopkins, 157-470. In an action based upon party-wall agree- 
ment: Reid vy. King, 158-85. Judgment based upon admissions in the pleadings: Adams v. 
Beasley, 174-118. Striking out answer and giving judgment for failure to comply with con- 
ditions: Lumber Co. v. Cottingham, 168-544; gs. ¢., 173-323. 


4. The court may also dismiss the complaint, with costs in favor of one or 
more defendants, in case of unreasonable neglect on the part of the plaintiff to 
serve the summons on other defendants, or to proceed in the cause against the 
defendant or defendants served. 
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The fact that no complaint has been filed will not make judgment void: Little v. McCarter, 
89-233; McLean vy. Breece, 113-390; Robeson y. Hodges, 105-49; McNeill v. Hodges, 105-52; 
Stancill v. Gay, 92-455; Mebane v. Pope, 81-22; Leach v. R. R., 65-486. 

Rey., s. 563; Code, s. 424; C. C. P., s. 248. 


603. Against married women. In an action brought by or against a mar- 
ried woman, judgment may be given against her for costs or damages or both, 
in the same manner as against other persons, to be levied and collected solely 
out of her separate estate. 

Rey., 563. 


Judgments against married women: Harvey y. Johnson, 133-855; McLeod v. Williams, 
122-451 (see dissenting opinion of Clark, J.); Moore v. Wolfe, 122-711; Green v. Ballard, 
116-144; Dougherty v. Sprinkle, 88-300; Pippen v. Wesson, 74-437—are as binding as against 
any one sui juris, Craddock v. Brinkley, 177-125; Harvey v. Johnson, 133-356; Neville v. 
Pope, 95-351; Grantham v. Kennedy, 91-148; Vick v. Pope, 81-22—except when judgment by 
consent, McLeod v. Williams, 122-451 (Clark and Montgomery, JJ., dissenting); see, also, 
Vanderbilt v. Brown, 128-498. 


604. Nonsuit not allowed after verdict. In actions where a verdict passes 
against the plaintiff, judgment shall be entered against him. 
Rey., Ss. 1520; Code, s. 986; R..C., c: 31; s:: 110; 2) Hen. IV, c.:7: 


Nonsuit, retraxit, and judgment of dismissal explained: Grimes v. Andrews, 170-515. The 
plaintiff may take a nonsuit at any time before verdict, and what is meant by ‘‘before ver- 
dict’’: Oil Co. v. Shore, 171-51; Cahoon v. Brinkley, 168-257; Strause v. Sawyer, 133-64; 
Everett v. Williams, 152-117; Sharpe v. Sowers, 152-379. Plaintiff will not be allowed to take 
. nonsuit after verdict: Strause v. Sawyer, 133-64—or after judgment, Mauney v. Long, 91-170; 
Mfg. Co. v. Buxton, 105-74—and the court’s refusal to grant a nonsuit after verdict and judg- 
ment is not reviewable, Brown v. King, 107-313. Plaintiff may elect to be nonsuited in every 
case where no judgment, other than for costs, can be recovered against him: McKesson y. 
Mendenhall, 64-502. And this he may do even before a referee: McNeill v. Lawton, 97-16. 

Plaintiff cannot take a nonsuit when defendant sets up a counterclaim entitling him to 
affirmative relief: McLean v. McDonald, 173-429; Wilkins y. Suttles, 114-550; Pass v. Pass, 
109-484; Brown v. King, 107-315; McNeill v. Lawton, 97-16; Bynum vy. Powe, 97-374; Whed- 
bee v. Leggett, 92-469; Purnell v. Vaughan, 80-46; Francis v. Edwards, 77-271; Tate v. 
Phillips, 77-126; MeKesson vy. Mendenhall, 64-502—but when no such counterclaim pleaded, 
plaintiff has right to take nonsuit at any time before verdict, Strause v. Sawyer, 133-64; Mfg. 
Co. v. Buxton, 105-74; Gatewood v. Leak, 99-363; McNeill v. Lawton, 97-16; Peoples Bank 
v. Stewart, 93-402; Tate v. Phillips, 77-126; Graham y. Tate, 77-120—unless in action of 
equitable nature the adverse party has acquired some right which he is entitled to have deter- 
mined, Gatewood v. Leak, 99-363; Bynum v. Powe, 97-374; Haddock vy. Stocks, 167-70; Yel- 
lowday v. Perkinson, 167-144; R. R. v. R. R., 148-59. If the counterclaim is not a proper one 
the plaintiff may take a nonsuit: Carpenter v. Hanes, 167-551; Pass v. Pass, 109-484; or in 
a proper case plaintiff may take a nonsuit and allow defendant to proceed with his counter- 
claim: Gatewood v. Leak, 99-363; McNeill v. Lawton, 97-16; Whedbee v. Leggett, 92-469. 
See section 521. 

An interlocutory order will not deprive plaintiff of his right to nonsuit: Mfg. Co. v. Bux- 
ton, 105-74. But plaintiff cannot dispossess defendant by legal process and then take a non- 
suit: Lane v. Morton, 81-38. 

On issue of devisavit vel non no nonsuit can be taken: Collins y. Collins, 125-104; Young’s 
Will, 123-358; Hutson v. Sawyer, 104-1; Syme v. Broughton, 85-369; Whitfield v. Hurst, 
31-170;. St. John’s Lodge v. Callender, 26-335. 

For involuntary nonsuit under demurrer to the evidence, see section 567. 


605. Party dying after verdict. In no action shall the death of either party 
between the verdict and the judgment be alleged for error, if the judgment is 
entered within two terms after the verdict. 

Rey., s. 564; Code, s. 988; R. C., c. 31, s. 112; 17 Charles II, c. 8. 
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As to judgments in favor of or against dead persons: Wood vy. Watson, 107-52; Knott v. 
Taylor, 99-511; Lynn v. Lowe, 88-478. 


606. When limited by demand in complaint. The relief granted to the plain- 
tiff, if there is no answer, cannot exceed that demanded in his complaint; but 
in any other case the court may grant him any relief consistent with the case 
made by the complaint and embraced within the issue. 

Rey., s. 565; Code, s. 425; C. C. P., s. 249. 

For demand for relief in complaint, see section 506. A plaintiff, if there be an answer, is 
entitled to such relief as the facts stated in the complaint and the proof will admit, although 
he misconceives the manner in which it may be afforded: Bryan v. Canady, 169-579; Silk Co. 
v. Spinning Co., 154-422; Councill v. Bailey, 154-54; Wright v. Ins. Co., 138-488; Reade v. 
Street, 122-301; Gillam vy. Ins. Co., 121-369; Adams y. Hayes, 120-383; Simmons y. Allison, 
118-763; Searlett v. Norwood, 115-284; Johnson vy. Loftin, 111-319; Barnes v. Barnes, 104-613; 
Moore vy. Nowell, 94-265; Harris v. Sneeden, 104-369; McNeill v. Hodges, 105-52; Patrick v. 
R. R., 98-422; Moore v. Cameron, 93-51; Lumber Co. v. Wallace, 93-22; Kiff v. Weaver, 94-278; 
Knight v. Houghtalling, 85-17; Jones v. Mial, 82-252—but if there is no answer judgment can- 
not be entered for more than complaint demands, Jones v. Mial, 82-257—though he cannot 
recover upon a state of facts other than those set out in complaint, Cox v. Ward, 107-507; 
Browning v. Berry, 107-231; Willis v. Branch, 94-142; Johnson v. Finch, 92-205; Shelton v. 
Davis, 69-324. Where defendant tendered more than the amount found to be due, plaintiff 
cannot recover the amount so tendered: DeBruhl v. Hood, 156-52. Relief that may be granted 
in action for price of services rendered: Fulps v. Mock, 108-601; Stokes v. Taylor, 104-394; 
Lewis v. R. R., 95-179—in action on a special contract, Jones v. Mial, 82-252; Sams v. Price, 
119-572—in action for claim and delivery of personalty, Webb v. Taylor, 80-305; Haughton v. 
Newberry, 69-456—in action by guardian for recovery of money loaned to partnership of 
which he was member, Gudger v. Baird, 66-438. 


607. When passes legal title. In any action wherein the court declares a party 
entitled to the possession of real or personal property, the legal title of which 
is in another party to the suit, and the court orders a conveyance of such legal 
title to him so declared to be entitled, or where, for any cause, the court orders 
that one of the parties holding property in trust shall convey the legal title 
to be held in trust to another person although not a party, the court, after 
declaring the right and ordering the conveyance, has power also, to be used 
in its discretion, to declare in the order then made, or in any made in the 
progress of the cause, that the effect thereof is to transfer to the party to whom 
the conveyance is directed to be made the legal title of the said property, to be 
held in the same plight, condition and estate as though the conveyance ordered 
were in fact executed; and shall bind and entitle the parties ordered to execute 
or to take benefit of the conveyance, in and to all such provisions, conditions 
and covenants as are adjudged to attend the conveyance, in the same manner and 
to the same extent as the conveyance would if the same were executed according 
to the order. A party taking benefit under the judgment has the same redress 
at law on account of the matter adjudged as he might on the conveyance, if the 
same had been executed. 

Reyv., s. 566; Code, s. 426; R. C., c. 32, s. 24; 1850, c. 107; 1874-5, ec. 17. 

The decree does not operate as a conveyance unless it so declares in the decree: Evans yv. 
Brendle, 173-149; Davis v. Rogers, 84-412; Morris v. White, 96-91; Rollins v. Henry, 78-352; 
Thaxton v. Williamson, 72-125; see, also, Smith v. King, 107-273—but it is not necessary that 
a decree for specific performance should declare that it should operate as a conveyance in 


order to constitute a complete adjudication on the rights of the holder of the naked legal 
title, Skinner v. Terry, 134-305. See dissenting opinion of Clark, C. J., in Allred vy. Smith, 
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135-455; also see North v. Bunn, 122-769. Whether this section can apply to one not a party 
to the action: Evans v. Brendle, 173-149. 


608. Regarded as a deed and registered. Every judgment, in which the 
transfer of title is so declared, shall be regarded as a deed of conveyance, 
executed in due form and by capable persons, notwithstanding the want of 
capacity in any person ordered to convey, and shall be registered in the proper 
county, under the rules and regulations prescribed for conveyances of similar 
property executed by the party. The party desiring registration of such judg- 
ment must produce to the register a copy thereof, certified by the clerk of the 
court in which it is enrolled, under the seal of the court, and the register shall 
record both the judgment and certificate. All laws which are passed for extend- 
ing the time for registration of deeds include such judgments, provided the 
conveyance, if actually executed, would be so included. 

Rey., ss. 567-8; Code, ss. 427, 429; R. C., c. 32, ss. 25, 27; 1850, c. 107, ss. 2, 4; 1874-5, 
ce. 17, ss. 2, 4. 


As to the effect of the judgment as a conveyance, and the requirement for registration, see 
Evans v. Brendle, 173-149; Bell v. McJones, 151-85; Skinner v. Terry, 134-305; Smith v. 
King, 107-277; Morris v. White, 96-91. 


609. Certified registered copy evidence. In all legal proceedings, touching 
the right of parties derived under such judgment, a certified copy from the 
recister’s books is evidence of its existence and of the matters therein contained, 
as fully as if proved by a perfect transcript of the whole case. 

Rey., s. 569; Code, s. 428; R. C., ce. 32, s. 26; 1850, c. 107, s. 3; 1874-5, c. 17, s. 3. 


610. In action for recovery of personal property. In an action to recover 
the possession of personal property, Judgment for the plaintiff may be for the 
possession, or for the recovery of possession, or for the value thereof in case 
a delivery cannot be had, and damages for the detention. If the property 
has been delivered to the plaintiff, and the defendant claims a return thereof, 
judgment for the defendant may be for a return of the property, or for the 
value thereof in case a return cannot be had, and damages for taking and with- 
holding the same. 

Rev., s. 570; Code, s. 431; C. C. P., s. 251. 


See sections 833, 836, 840. Judgment rendered for plaintiff: Cooper v. Evans, 174-412; 
Hendricks v. Ireland, 162-523; Oil Co. v. Grocery Co., 136-354; Griffith v. Richmond, 126-379; 
Grubbs v. Stephenson, 117-66; Spencer v. Bell, 109-43; Taylor v. Hodges, 105-344; Asher v. 
Reizenstein, 105-215; Hall v. Tillman, 103-280; Smithdeal v. Wilkerson, 100-55; Horton v. 
Horne, 99-219; Jarman v. Ward, 67-32—for defendant, Ludwick v. Penny, 158-104; Penny 
v. Ludwick, 152-375; Mfg. Co. v. Rhodes, 152-636; Rawlings v. Neal, 126-271; Asher v. 
Reizenstein, 105-215; Horton v. Horne, 99-219; Council v. Averett, 90-168. Judgment where 
there is no property in specie, as, for instance, where it has been sold by order of court: Hall 
v. Tillman, 110-220, 115-500—where plaintiff and defendant each entitled to part sued for, 
Horton v. Horne, 99-219. Assessment of damages in another action: Bowen y. King, 146-385. 


611. What judge approves judgments. In all cases where a judgment, decree 
or order of the superior court is required to be approved by a judge, it shall 
be approved by the judge having jurisdiction of receivers and injunctions. 


Rev., s. 571; Code, s. 432; 1876-7, c. 223, s. 3; 1879, ec. 68; 1881, ¢c. 51. 
For judge approving when infants are petitioners, see this chapter, s. 761. 
See sections 851, 852. 
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612. Judgment roll. Unless the party or his attorney furnishes a judgment 
roll, the clerk, immediately after entering the judgment, shall attach together 
and file the following papers which constitute the judgment roll: 

1. In case the complaint is not answered by any defendant, the summons and 
complaint, or copies thereof, proof of service, and that no answer has been 
received, the report, if any, and a copy of the judgment. 

2. In all other cases, the summons, pleadings, or copies thereof, and a copy 
of the judgment, with any verdict or report, the offer of the defendant, excep- 
tions, case, and all orders and papers in any way involving the merits and 
necessarily affecting the judgment. 

Rey., s. 572; Code, s. 484; C. C. P., s. 253. 


Section cited in Dewey v. Sugg, 109-335. Attaching the papers together is directory: 
Brown vy. Harding, 171-686; s. ¢., 170-253. 


613. Docketed and indexed; held as of first day of term. Every judgment 
of the superior court, affecting the right to real property, or requiring in whole 
or in part the payment of money, shall be entered by the clerk of said superior 
court on the judgment docket of the court. The entry must contain the names 
of the parties, and the relief granted, date of judgment and date of docketing; 
and the clerk shall keep a cross-index of the whole, with the dates and numbers 
thereof. In all cases affecting the title to real property the clerk shall enter upon 
the judgment docket the number and page of the minute docket where the judg- 
ment is recorded, and if the judgment does not contain particular description 
of the lands, but refers to a description contained in the pleadings, the clerk 
shall enter upon the minute docket, immediately following the judgment, the 
description so referred to. 

All judgments rendered in any county by the superior court, during a term 
of the court, and docketed during the same term, or within ten days thereafter, 
are held and deemed to have been rendered and docketed on the first day of said 
term. 

Rev., s. 578; Code, s. 483; C. C. P., s. 252; Supr. Ct. Rule VIII; 1909, c. 709. 

For lien of docketed judgment, see section 614. To facilitate the search for encumbrances, 
the record must contain an index and a cross-index of the names of the parties to the judg- 
ment: Dewey v. Sugg, 109-328; Darden v. Blount, 126-247; Redmond y. Staton, 116-140; 
Holman y. Miller, 103-118—each of several judgment debtors must be specifically mentioned, 
but the name of only one of several plaintiffs need be mentioned, Hahn v. Moseley, 119-73. 
Clerk liable on his bond for failure to docket and index promptly: Shackleford v. Staton, 
117-73; Redmond v. Staton, 116-140; Young v. Connelly, 112-646; Holman vy. Miller, 103-118; 
see, also, sections 927 and 928. Using initials of defendant instead of Christian name valid: 
Valentine v. Britton, 127-57. One cross-index insufficient for two judgments, though appearing 
on same page and including same parties: Valentine v. Britton, 127-57. Judgments docketed 
during term in which rendered, or within ten days, deemed rendered and docketed first day of 
term: Ferrell v. Hales, 119-212; Moore v. Jordan, 117-90; Fleming v. Graham, 110-375; Hol- 
man y. Miller, 103-120. This does not apply to judgments rendered out of term or nunc pro 
tunc: Hardware Co. v. Holt, 173-308. The doctrine of relation back to the first day of the 
term does not affect the rights of bona fide purchasers attaching in the meantime: Hardware 
Co. v. Holt, 173-308; Fowle v. McLean, 168-537; McKinney v. Street, 165-515. Duty of judg- 
ment creditor to see that judgment is properly docketed, and if clerk fails to properly docket 
it is no encumbrance or lien affecting third parties: Holman v. Miller, 103-118. 


614. Where and how docketed; lien. Upon filing a judgment roll upon 
a judgment affecting the title of real property, or directing in whole or in part 
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the payment of money, it shall be docketed on the judgment docket of the 
superior court of the county where the judgment roll was filed, and may be 
docketed on the judgment docket of the superior court of any other county upon 
the filing with the clerk thereof a transcript of the original docket, and is a lien 
on the real property in the county where the same is docketed of every person 
against whom any such judgment is rendered, and which he has at the time of 
the docketing thereof in the county in which such real property is situated, or 
which he acquires at any time thereafter, for ten years from the date of the 
rendition of the judgment. But the time during which the party recovering 
or owning such judgment shall be, or shall have been, restrained from pro- 
ceeding thereon by an order of injunction, or other order, or by the operation 
of any appeal, or by a statutory prohibition, does not constitute any part of the 
ten years aforesaid, as against the defendant in such judgment, or the party 
obtaining such orders or making such appeal, or any other person who is not 
a purchaser, creditor or mortgagee in good faith. 
Reyv., s. 574; Code, s. 485; C. C. P., s. 254. 


Statute of limitation does not run against judgment when homestead allotted, see this 
chapter, s. 728. 


DOCKETING JUDGMENT CREATES LIEN. As to lien of justice’s judgment docketed 
in superior court, see sections 1517-1519. The docketing of a judgment is not essential to its 
efficacy nor a precedent requisite to enforcement by final process: Lytle v. Lytle, 94-686; 
Bernhardt v. Brown, 122-587. The judgment is no lien unless it is docketed: Alsop v. Mose- 
ley, 104-60; Holman vy. Miller, 103-118; Sawyers v. Sawyers, 93-321; Williams v. Weaver, 
94-134; nor unless it is cross-indexed: Wilkes v. Miller, 156-428. Failure to include on docket 
all of the recovery is not cured by reference to minute docket: Wilson v. Lumber Co., 131-166. 
Docketed after suit, but before appointment of receiver; effect: Bank v. Bank, 127-432. Tax 
list has the force of a docketed judgment: Shelby v. Tiddy, 118-792. Docketed judgment as 
a lien on remainders: Stern v. Lee, 115-426. The judgment must be docketed in another 
county to become a lien there: Bernhardt v. Brown, 122-587; Lowdermilk v. Corpening, 92-333. 
Sufficient transcript for docketing in another county: Wilson v. Patton, 87-318. The lien is 
created by the docketing of the judgment, not the issuing of the execution: Williams v. 
Weaver, 94-134; Gambrill v. Wilcox, 111-44; Dewey v. Sugg, 109-328; Holman y. Miller, 
108-118; Sawyers v. Sawyers, 93-321. Where execution issued before lien expired, but sale 
takes place after expiration, see Pipkin v. Adams, 114-201; Spicer v. Gambill, 93-378; Lytle 
v. Lytle, 94-683. 

PRIORITY OF LIEN. The time from which the lien dates is the moment of the docketing: 
Harris v. Ricks, 63-653; Hoppock v. Shober, 69-153—unless docketed during the term at 
which taken, or within ten days after, and then it refers back to the first day of the term, 
Ferrell v. Hales, 119-199; Moore v. Jordan, 117-90; Fleming v. Graham, 110-375; Holman y. 
Miller, 103-120. See section 613. Junior and senior docketed judgments, question of priority 
of lien discussed: Bernhardt v. Brown, 118-700; Dysart v. Brandreth, 118-968; Gulley v. 
Thurston, 112-192; Gambrill v. Wilcox, 111-42; Worsley v. Bryan, 86-343; Cannon v. Parker, 
81-320; Isler v. Colgrove, 75-334; Halyburton vy. Greenlee, 72-316; Hoppock y. Shober, 69-153. 
A purchaser under a junior docketed judgment acquires the estate subject to the lien of prior 
docketed judgments, he buying merely an equity of redemption, Dysart v. Brandreth, 118-968; 
Gambrill v. Wilcox, 111-42; Sharpe v. Williams, 76-87; Cannon vy. Parker, 81-322; Isler v. 
Colgrove, 75-834; Halyburton v. Greenlee, 72-316. Order of liability where land subject to 
judgment lien is conveyed to different persons: Brown vy. Harding, 170-253; s. ¢., 171-686. 
Priorities between judgments and mortgages: Bostic v. Young, 116-766; Gulley v. Thurston, 
112-192; Cowen v. Withrow, 112-736; Vanstory v. Thornton, 112-196; Fleming v. Graham, 
110-374; Johnston v. Lemond, 109-643. The lien of a judgment against a corporation for labor 
done or for tort has priority over a mortgage made before judgment rendered: R. R. v. Bur- 
nett, 123-210, See section 1140. But as to judgment on contract, see Clement vy. King, 152- 
456. Creditors of a corporation must discharge judgment lien on its property attaching prior 
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to title of corporation before they can subject it to payment of corporate debts: Pelletier v. 
Lumber Co., 123-596. Effect of taking a judgment on a judgment upon the priority of lien: 
Springs v. Pharr, 131-193. 

NATURE OF LIEN. It is a lien upon the lands of the judgment debtor in the county 
where docketed: Bryan v. Dunn, 120-36; Shelby v. Tiddy, 118-794; Gardner v. Batts, 114- 
503; Long v. Walker, 105-90; Johnston v. Lemond, 109-648; Adams v. Guy, 106-278; Shep- 
pard vy. Bland, 87-163; King vy. Portis, 81-382—but not on any particular parcel, Bryan v. 
Dunn, 120-36; and it is a lien on the debtor’s whole interest, equitable as well as legal, but 
the equitable lien acquired cannot be enforced by execution: Mayo v. Staton, 137-680; Tuck 
vy. Walker, 106-285; Trimble y. Hunter, 104-129; Hardin v. Ray, 94-456; Mannix v. Ihrie, 
76-299; McKeithan vy. Walker, 66-95; Sprinkle v. Martin, 66-55. The lien attaches to a timber 
interest: Fowle v. McLean, 168-537; Williams v. Parsons, 167-529. The lien attaches to 
after-acquired land in the same county at the moment that the title vests in the judgment 
debtor, and all judgments share pro rata in the proceeds of a sale: Moore vy. Jordan, 117-86. 
It is not a lien on land purchased and paid for by a debtor when title is taken in the name of 
a third party: Dixon vy. Dixon, 81-323; Wall v. Fairley, 77-105. A judgment for purchase 
money has no higher lien than any other, except the homestead cannot be claimed against a 
debt for its purchase: Draper vy. Allen, 114-50; Peck v. Culberson, 104-425; Moore v. Ingram, 
91-376. 

The lien does not vest any estate in the judgment creditor, but only secures to creditor the 
right to have it applied to the satisfaction of his judgment: Brown vy. Harding, 170-253; 
s. ¢., 171-686; Bruce vy. Nicholson, 109-202; Baruch v. Long, 117-509; Bryan vy. Dunn, 120-36; 
Dail vy. Freeman, 92-351; Murchison v. Williams, 71-135—nor is the land primarily liable for 
the debt, Murchison v. Williams, 71-135. When land of homesteader worth only $1,000, but 
homesteader sells the timber trees, purchaser restrained from cutting: Jones v. Britton, 
102-166. A docketed judgment appealed from ceases to be a lien on land when supersedeas 
filed: Green v. Griffin, 95-54. Docketed judgment has the effect of a statutory mortgage: 
James v. Markham, 128-380; Gammon vy. Johnson, 126-66; Gambrill vy. Wilcox, 111-42; Perry 
v. Morris, 65-223. As to judgment lien on land of intestate; duty of administrator: Holden 
y. Strickland, 116-185; Pate v. Oliver, 104-458; Lee v. Hure, 93-9; Sawyers v. Sawyers, 93-321. 


EXPIRATION OF LIEN. The lien expires at the end of ten years, unless it is extended 
as provided in this section: Hicks vy. Wooten, 175-597; Kirkwood v. Peden, 173-460; Barnes 
v. Fort, 169-431; Blow v. Harding, 161-375; McCaskill v. McKinnon, 121-192; Eller v. 
Church, 121-270; Pipkin v. Adams, 114-201; Brittain v. Dickson, 104-547; Lilly v. West, 
97-276; Cook v. Moore, 95-1; Lytle v. Lytle, 94-683; Fox v. Kline, 85-173; McDonald v. Dick- 
son, 85-248; Pasour v. Rhyne, 82-149. When one buys property subject to a judgment lien 
his title is free upon the expiration of ten years from the docketing: McCaskill v. Graham, 
121-190. The lien of the judgment is not extended by part payment: Hughes v. Boone, 
114-54. 

After ten years, there is no lien until an actual levy has been made, and this lien dates 
from the levy: Wilson v. Lumber Co., 131-167; Pipkin y. Adams, 114-201; Spicer v. Gambill, 
93-378; Sawyers v. Sawyers, 93-321; Barnes v. Fort, 169-431. As to the effect of the death 
of the judgment debtor, see Tarboro v. Pender, 153-427; Matthews v. Peterson, 150-134; 
Barnes v. Fort, 169-431. 


615. Of supreme court docketed in superior court; lien. It is the duty of 
the clerk of the supreme court, on application of the party obtaining judgment 
in that court, directing in whole or in part the payment of money, or affecting 
the title to real estate, or on the like application of the attorney of record of 
said party, to certify under his hand and the seal of said court a transcript of 
the judgment, setting forth the title of the court, the names of the parties thereto, 
the relief granted, that the judgment was so rendered by said court, the amount 
and date of the judgment, what part thereof bears interest and from what time; 
and said clerk shall send such certificate and transcript to the clerk of the superior 
court of such counties as he is directed; and the clerk of the superior court 
receiving the certificate and transcript shall docket them in like manner as 
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judgment rolls of the superior court are docketed. And when so docketed, the 
lien of said judgment is the same in all respects, subject to the same restrictions 
and qualifications, and the time shall be reckoned as is provided and prescribed 
in the preceding sections for judgments of the superior court, so far as the 
same are applicable. The party desiring the certificate and transcript provided 
for in this section may obtain them at any time after such judgment has been 
rendered, unless the supreme court otherwise directs. 

Rev., s. 575; Code, s. 486; 1881, c. 75, ss, 1, 4. 

Judgment of supreme court is no lien unless docketed: Alsop v. Moseley, 104-60; Bernhardt 
v. Brown, 122-593. 


616. Of federal court docketed; lien. Judgments and decrees rendered in 
the circuit and district courts of the United States within this state may be 
docketed on the judgment dockets of the superior courts in the several counties 
of this state for the purpose of creating liens of such judgments and decrees 
upon property within the county where the same are so docketed in like manner 
as judgments of superior courts for the purpose of creating liens upon property, 
but in no other manner, extent or order than as contemplated, provided and 
intended by the act of Congress entitled ‘‘An act to regulate the liens of judg- 
ments and decrees of the courts of the United States,’’ approved August first, 
one thousand eight hundred and eighty-eight. And it is the duty of the clerk 
of the superior court, when a judgment roll of said circuit and district courts 
is filed with him, to docket it as judgments of the said superior courts are 
required to be docketed. 

Reyv., s. 576; 1889, ec. 439. 

See Alsop v. Moseley, 104-60; Riley v. Carter, 165-334. 


617. Paid to clerk; docket credited; transcript to other counties. The party 
against whom a judgment for the payment of money is rendered, by any court 
of record, may pay the whole, or any part thereof, to the clerk of the court in 
which the same was rendered, at any time thereafter, although no execution 
has issued on such judgment; and this payment of money is good and 
available to the party making it, and the clerk shall enter the payment on the 
judgment docket of the court, and immediately forward a certificate thereof to 
the clerk of the superior court of each county to whom a transcript of said 
judgement has been sent, and the clerk of such superior court shall enter the same 
on the judgment docket of such court and file the original with the judgment 
roll in the action. Entries of payment or satisfaction on the judgment dockets 
in the office of the clerk of the superior court, by any person other than the clerk, 
shall be made in the presence of the clerk or his deputy, who shall witness the 
same, and when entries of full payment or satisfaction have been made, the clerk 
or his deputy shall enter upon the judgment index kept by him, opposite and on 
a line with the names of the parties to the judgment, the words ‘‘Paid’’ or 
‘*Satisfied.’’ 

Rey., 's. 577; Code, s. 488; R. C., ¢. 31, s: 127; 1823, c. 1212; 1911, c 76. 


Sugg v. Bernard, 122-156; Purvis v. Jackson, 69-474. Debtor may make payment on judg- 
ment to clerk except while execution in sheriff’s hands: Bynum vy. Barefoot, 75-576. 


618. Payment by one of several; transfer to trustee for payor. In all cases in 
the courts of this state wherein judgment has been, or may hereafter be, rendered 
against two or more persons or corporations, who are jointly and severally liable 
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for its payment either as joint obligors or joint tort-feasors, and the same has 
not been paid by all the judgment debtors by each paying his proportionate part 
thereof, if one of the judgment debtors shall pay the judgment creditor, either 
before or after execution has been issued, the amount due on said judgment, and 
shall, at the time of paying the same, demand that said judgment be transferred 
to a trustee for his benefit, it shall be the duty of the judgment creditor or his 
attorney to transfer without recourse such judgment to a trustee for the benefit 
of the judgment debtor paying the same; and a transfer of such judgment as 
herein contemplated shall have the effect of preserving the lien of the judgment 
and of keeping the same in full force as against any judgment debtor who does 
not pay his proportionate part thereof to the extent of his liability thereunder 
in law and in equity. 

If the judgment debtors do not agree as to their proportionate liability, and it 
be alleged in such action by petition that any judgment debtor is insolvent or 
is a nonresident of the state and cannot be forced under the execution of the 
court to contribute to the payment of the judgment, the court shall, in the action 
in which the judgment was rendered, after notice to the defendants or such of 
them as may be within the jurisdiction of the court, submit proper issues to a 
jury to find the facts arising on such petition and any answer that may be filed 
thereto, and shall, upon such verdict and any admissions in the petition and 
answer, enter judgment declaring the proportionate part each judgment debtor 
shall pay. 

Any judgment creditor who refuses to transfer a judgment in his favor to a 
trustee for the benefit of a judgment debtor who shall tender payment and 
demand in writing a transfer thereof to a trustee to preserve his rights in the 
same action, as contemplated by this section, shall not thereafter be entitled to 
an execution against the judgment debtor so tendering payment. 

1919, c. 194, ss. 1, 2. 

The surety or joint debtor who pays the debt should have it assigned to a third person as 
trustee for him to keep it in force: Rice v. Hearn, 109-150; Liles v. Rogers, 113-197; Peebles 
v. Gay, 115-38; Tripp v. Harris, 154-296; Fowle v. McLean, 168-537. The cases of Jones v. 
McKinnon, 87-294; Towe v. Felton, 52-216, and others, which restrict this right of the surety 
to a judgment against the principal, are overruled: Fowle v. McLean, 168-537. The right 
of contribution among the sureties is in proportion to the number of solvent sureties: Powell 
v. Mathis, 26-83; Fowle v. McLean, 168-537. See, also, sections 3963, 3965. 


619. Clerk to pay money to party entitled. The clerk, to whom money is 
paid as aforesaid, shall pay it to the party entitled to receive it, under the same 
rules and penalties as if the money had been paid into his office by virtue of an 
execution. 

Rey., s. 578; Code, s. 439; R. C, c. 31, s. 128; 1828, ¢. 1212, s. 2. 

See Purvis v. Jackson, 69-474. 


620. Credits upon judgments. Where a payment has been made on a judg- 
ment docketed in the office of the clerk of the superior court, and no entry made 
on the judgment docket, or where any docketed judgment appealed from has 
been reversed or modified on appeal and no entry made on such docket, any 
person interested therein may move in the cause before the clerk, upon affidavit 
after notice to all persons interested, to have such credit, reversal or modi- 
fication entered; and upon the hearing before the clerk he may hear affidavits, 
oral testimony, depositions and any other competent evidence, and shall render 
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his judgment, from which any party may appeal in the same manner as in 
appeals in special proceedings. On the trial of any issue of fact on the appeal 
either party may demand a jury trial, which shall be had upon the evidence 
before the clerk, which he shall reduce to writing. On a final judgment ordering 
any such credit, reversal or modification, transcript thereof shall be sent by 
the clerk of the superior court to each county in which the original judgment has 
been docketed, and the clerk of such county shall enter the same on the judgment 
docket of his county opposite such judgment and file the transcript. No final 
process shall issue on any such judgment after affidavit filed in the cause until 
the motion for credit, reversal or modification has been finally disposed of. 

Rey., s. 579; 1908, c. 558. 

For form of judgment for purchase money of land, see this chapter, s. 675 (5). 

For estoppel of judgment after amendment of pleadings, see this chapter, s. 548. 

This section does not apply in case of a parol agreement to sell land, in which a certain 
judgment was to be marked satisfied as a part of the price: Brown v. Hobbs, 154-544. 


621. For money due on judicial sale. The supreme and other courts ordering 
a judicial sale, or having possession of bonds taken on such sale, may, on motion, 
after ten days notice thereof in writing, enter judgment as soon as the money 
becomes due against the debtors or any of them, unless for good cause shown 
the court directs some other mode of collection. 

Rev., s. 1524; Code, s. 941; R. C., ec. 31, s. 129. 

This section is constitutional, and substitutes notice and execution for proceeding by attach- 
ment in equity: Cotten, ex parte, 62-79. Motion in the cause is the proper remedy to enforce 
payment of the purchase money in judicial sale; but an independent action may be sustained 
unless objection is made in apt time: Lackey vy. Pearson, 101-651. An independent action is 
proper for the commissioner to enforce an individual right against the purchaser: Ibid. And 
this would seem to be the proper remedy for the parties entitled to compel the commissioner 
to account for money collected: Smith v. Moore, 79-82. 

Different courses to be pursued where purchaser at judicial sale fails to comply with his bid: 
Hudson vy. Coble, 97-260. The court may order payment of the money after ten days notice: 
Cotten, ex parte, 62-79; Mauney v. Pemberton, 75-219; or may order a resale of the land: 
Davis v. Pierce, 167-135. The payment of the purchase money in an administrator’s sale of 
land for assets may be enforced under this section by the court ordering the sale: Mauney v. 
Pemberton, 75-219; Chambers v. Penland, 78-53. 


622. Applicable to justices’ courts. This article applies, wherever appro- 
priate, to proceedings in courts of justices of the peace. 

Rey., s. 562; Code, s. 389. 

Durham vy. Wilson, 104-598. 


Art. 24. ConrFESSION OF JUDGMENT 


623. When and for what. A judgment by confession may be entered without 
action either in or out of term, either for money due or to become due, or to 
secure any person against contingent liability on behalf of the defendant, or both, 
in the manner prescribed by this article. 

Rey., s. 580; Code, s. 570; C. C, B., s. 325. 

The confession of judgment by a corporation: Howard v. Warehouse Co., 123-91; Hill v. 
Lumber Co., 113-173; Nimocks v. Shingle Co., 110-20; Sharp v. R. R., 106-308. Judgment 
confessed by executor binds him individually: Hall v. Craige, 65-51, 68-305. Guardian of 
lunatic may confess for ward: McAden vy. Hooker, 74-24. The court must have jurisdiction of 
the subject-matter: Slocumb v. Shingle Co., 110-24. 
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624. Debtor to make verified statement. A statement in writing must be 
made, signed, and verified by the defendant, to the following effect: 

The requirements of this section must be strictly complied with: Smith vy. Smith, 117-348; 
Sharp v. R. R., 106-308; Hill v. Lumber Co., 113-180; Davidson v. Alexander, 84-621. State- 
ment verified by guardian of lunatic not irregular in absence of fraud: McAden v. Hooker, 
74-24, 


1. It must state the amount for which judgment may be entered, and author- 
ize the entry of judgment therefor. 


See generally: Smith v. Smith, 117-348; Martin v. Briscoe, 143-353. The filing is sufficient 
as an authority for its entry and conforms to the statute: Bank v. Cotton Mills, 115-507. 


2. If it is for money due, or to become due, it must state concisely the facts 
out of which it arose, and must show that the sum confessed is justly due, or to 
become due. 

Where affidavit stated that he was justly indebted in a certain amount, but did not embrace 
the account, which was filed, it was insufficient: Davenport v. Leary, 95-203. Certain confes- 
sions as to facts out of which indebtedness arose held sufficient under circumstances related: 
Martin y. Briscoe, 143-353; Bank v. Cotton Mills, 115-507; Uzzle v. Vinson, 111-138; Sharp 
v. R. R., 106-308—held insufficient, Davenport v. Leary, 95-203; Davidson v. Alexander, 84-621; 
Smith y. Smith, 117-348. 


3. If it is for the purpose of securing the plaintiff against a contingent lia- 
bility, it must state concisely the facts constituting the lability, and must show 
that the sum confessed does not exceed the same. 

A judgment confessed to provide security against contingent liability must be a lien for the 
full amount named until the actual loss is determined: Darden v. Blount, 126-250. The filing 
of confession equivalent to an express authority for its entry and fully conforms to the statute: 
Bank v. Cotton Mills, 115-507. Cases where judgment confessed under agreement between 
plaintiff and defendant as to certain matters not appearing in judgment: Wood v. Bagley, 
84-83; Molyneux y. Huey, 81-107. 


Rey., s. 581; Code, s. 571; C. C. P., s., 326. 


625. Judgment; execution; installment debt. The statement may be filed 
with the clerk of the superior court of the county in which the defendant resides, 
or if he does not reside in the state, of some county in which he has property. 
The clerk shall indorse upon it and enter on his judgment docket a judgment 
of the court for the amount confessed, with three dollars costs, together with 
disbursements. The statement and affidavit, with the judgment indorsed, 
thenceforth become the judgment roll. Executions may be issued and enforced 
thereon in the same manner as upon judgments in other cases in such courts. 
When the debt for which the judgment is recovered is not all due, or is payable 
in installments, and the installments are not all due, the execution may issue 
upon such judgment for the collection of such installments as have become due, 
and shall be in the usual form; but must have indorsed thereon, by the attorney 
or person issuing it, a direction to the sheriff to collect the amount due on such 
judgment, with interest and costs, which amount shall be stated, with interest 
thereon, and costs of said judgment. Notwithstanding the issue and collection 
of such execution, the judgment remains as security for the installments there- 
after to become due; and whenever any further installment becomes due, execu- 
tion may, in like manner, be issued for its collection and enforcement. 

Rey. Ss002; Codes: 07257 O.1@s Parsi327. , 
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Setting aside the judgment for cause appearing in record: Nimocks v. Shingle Co., 110-20. 
Amending irregularities, etc.: Bank v. Cotton Mills, 115-507. Confession of judgment is not 
vitiated because the evidence of indebtedness not filed, when confession sufficiently describes: 
Bank y. Cotton Mills, 115-507—or because confession stipulates that execution will not issue 
within a specified time, Ibid.—or because confession is for a greater rate of interest than 
contract stipulates, when no fraud, Ibid.—or that the judgment was entered by the clerk at 
night, Sharp v. R. R., 106-308. Judgment is void when court has no jurisdiction: Smith y. 
Smith, 117-348; Slocumb y. Shingle Co., 110-24. 


Art. 25. Susmisston or Controversy Wituour AcTIOoN 


626. Submission, affidavit, and judgment. Parties to a question in difference 
which might be the subject of a civil action may, without action, agree upon 
a case containing the facts upon which the controversy depends, and present 
a submission of the same to any court which would have jurisdiction if an 
action had been brought. But it must appear by affidavit that the controversy 
is real, and the proceedings in good faith to determine the rights of the parties. 
The judge shall hear and determine the case, and render judgment thereon 
as if an action were pending. 

Rey., s. 808; Code, s. 567; C. C. P., s. 315. 


This section does not contemplate a jury trial: Moore v. Hinnant, 90-163. This section 
does not apply to proceedings before justices of the peace: Wilmington y. Atkinson, 88-54— 
nor where parties differ and seek to propound interrogatories as to their rights: Kistler v. 
R. R., 164-365; McKethan v. Ray, 71-165; see Board of Ed. v. Kenan, 112-566; Bates v. 
Lilly, 65-232—nor to contests over title to office, Davis v. Moss, 81-303—nor to criminal actions, 
State v. Alphin, 81-566. 

The affidavit must appear in the record: Grandy v. Gulley, 120-177—must show that con- 
troversy is real and proceeding in good faith, Grandy v. Gulley, 120-176; Arnold v. Porter, 
119-123; Ruffin v. Ruffin, 112-102; Jones v. Comrs., 88-56; Wilmington v. Atkinson, 88-55; 
Grant v. Newsom, 81-36; Hervey v. Edmunds, 68-243. It must appear that the court would 
have had jurisdiction if proceeding was by summons: Drug Co. v. Lenoir, 160-571; Grandy v. 
Gulley, 120-176; Jones v. Comrs., 88-56. No affidavit accompanying the case agreed, action 
dismissed: Arnold v. Porter, 119-123. Where no affidavit, defendant being present and not 
objecting, plaintiff may on motion be allowed to file affidavit: Grandy v. Gulley, 120-176, 
citing Bank v. Loan & Trust Co., 119-553. Even after issues are joined, parties may submit 
an agreed case: Hervey v. Edmunds, 68-247. 

As to how the facts agreed should be stated, see Farthing v. Carrington, 116-315; Railroad 
v. Reidsville, 101-404; Overman vy. Sims, 96-451; Jones v. Comrs., 88-56; Moore v. Hinnant, 
87-505. No prayer for judgment is necessary: Williams v. Comrs., 132-300. 

Applied to construction of a will: Elkins v. Seigler, 154-374; Williams v. Biggs, 176-48; 
to determine title to land: Wooten v. Hobbs, 170-211; Williams v. Blizzard, 176-146; con- 
struction of road law: Patterson v. Comrs., 170-503; under drainage law: Drainage Comrs. 
v. Farm Assn., 165-697; to test validity of municipal bonds: Hotel Co. vy. Red Springs, 157- 
137; Warsaw v. Malone, 159-573; Wagstaff v. Highway Com., 174-377. 

Section merely referred to in McClure v. Fellows, 131-510; Pender v. Pender, 129-58; 
Smathers v. Comrs., 125-480; Bank v. Gilmer, 118-670; Jones v. Hoggard, 107-350. 


627. Judgment roll. Judgment shall be entered on the judgment docket, 
as in other cases, but without costs for any proceeding prior to trial. The case, 
the submission, and a copy of the judgment, constitute the judgment roll. 

Rev., s. 804; Code, s. 568; C. C. P., s. 316. 

Judgment can be rendered hereunder in vacation, by consent: Harrell v. Peebles, 79-26; 
Hervey v. Edmunds, 68-243. 
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628. Judgment enforced; appeal. The judgment may be enforced in the 
same manner as if it had been rendered in an action, and is subject to appeal 
in Lke manner. 

Rev., s. 805; Code, s. 569; C. C. P., s. 317. 


No particular assignment of error necessary on appeal: Davenport v. Leary, 95-203. See 
Moore y. Hinnant, 87-505. 


SUBCHAPTER IX. APPEAL 
Art. 26. APPEAL 


629. Writs of error abolished. Writs of error in civil actions are abolished, 
and the only mode of reviewing a judgment, or order, in a civil action, is that 
prescribed by this chapter. 

Rey., s. 583; Code, s. 544; C. C. P., s. 296. 

Appeals by this section are substituted for writs of error: Lynn v. Lowe, 88-478; White v. 
Morris, 107-100. Appeals from inferior courts shall be to the superior court and thence only 


to the supreme court: Rhyne y. Lipscombe, 122-650. Statutory requisites as to appeals cannot 
be dispensed with except with assent of counsel: Sondley v. Asheville, 112-694. 


630. Certiorari, recordari, and supersedeas. Writs of certiorari, recordari, 
and supersedeas are authorized as heretofore in use. The writs of certiorari and 
recordari, when used as substitutes for an appeal, may issue when ordered upon 
the applicant filing a written undertaking for the costs only; but the super- 
sedeas, to suspend execution, shall not issue until an undertaking is filed or 
a deposit made to secure the judgment sought to be vacated, as in cases of appeal 
where execution is stayed. 

Rey., s. 584; Code, s. 545; 1874-5, ec. 109. 


For supersedeas bond, see section 650. For bond for costs, see section 646. 


CERTIORARI. The writ of certiorari is an extraordinary remedial writ to be granted or 
not in the sound discretion of the court where the petitioner has lost his only remedy without 
fault or neglect on his own part: Ice Mfg. Co. v. R. R., 125-17. Appellant is entitled to writ 
of certiorari where he has lost appeal by no neglect of his own or his agent, but by neglect or 
error of the court or its officers: Winborn y. Byrd, 92-7; Johnson vy. Andrews, 132-380; Nor- 
wood vy. Pratt, 124-745; McMillan vy. McMillan, 122-410; Russell v. Hill, 122-772; Nichols v. 
Dunning, 99-82; Comrs. vy. Steamship Co., 98-165; Sparks v. Sparks, 92-859; Hodges v. Las- 
siter, 94-294; Pittman v. Kimberly, 92-562; Seay v. Yarborough, 94-291; Roulhae v. Miller, 
89-190; Stell v. Barham, 86-727; Skinner v. Maxwell, 67-257; McConnell v. Caldwell, 51-469; 
Reade v. Hamlin, 62-128—or by contrivance of appellee or his agent, Winborn v. Byrd, 92-7; 
Briggs v. Jervis, 98-454; Wiley v. Lineberry, 88-68; Bledsoe v. Snow, 48-99; Lunceford v. 
McPherson, 48-174—or by their acts or declarations reasonably calculated to mislead, Winborn 
v. Byrd, 92-7; Willis v. R. R., 119-718; Graves v. Hines, 106-323; Williamson v. Boykin, 99- 
238; Comrs. v. Steamship Co., 98-163; Parker v. R. R., 84-118; Mott v. Ramsay, 91-249— 
or by neglect of the appellee, Comrs. v. Steamship Co., 98-165; Briggs v. Jervis, 98-454; Col- 
lings v. Faribault, 92-310; Mott v. Ramsay, 91-249; Syme v. Broughton, 84-114—or where 
from some insurmountable obstacle appellant is prevented from perfecting his appeal, Ice Co. 
vy. R. R., 125-17; Mott v. Ramsay, 90-372; Howerton v. Henderson, 86-718; Sharpe v. McElwee, 
53-115; Dyer v. Rich, 4-4183—or where there is an oral agreement, not denied, to waive time, 
and it is broken by appellee, Brown vy. Taylor, 173-700; Walton v. Pearson, 82-464—or where 
the judge below by letter makes known his desire or willingness to correct an error or omis- 
sion which it appears was made through mistake or inadvertence, Barber v. Justice, 138-20; 
Cameron v. Power Co., 137-104; Sherrill v. Tel. Co., 116-654; Riggan v. Sledge, 116-87; Bank 
vy. Bridges, 114-107; Allen v. McLendon, 113-319; Broadwell v. Ray, 111-457; Boyer v. Teague, 
106-571; Lowe v. Elliott, 107-718; Porter v. R. R., 97-63; State v. Sloan, 97-499; Mayo v. 
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Leggett, 96-237; State v. Gay, 94-821; State v. Gooch, 94-982; Cheek v. Watson, 90-302; 
Ware v. Nesbit, 92-202; Currie v. Clark, 90-17. As to negligence of counsel imputed to client, 
see Vivian v. Mitchell, 144-476; Cozart v. Assurance Co., 142-522; Ice Mfg. Co. v. R. R., 125- 
17; Boyer v. Garner, 116-125; Boing v. R. R., 88-64; Bradford v. Coit, 77-72. The writ can 
be used as a writ of error or false judgment: Hartsfield v. Jones, 49-309; Young v. Rollins, 
90-131; Barton, ex parte, 70-134; Biggs, ex parte, 64-202; Walton v. Gatlin, 60-310; see, also, 
Williams v. Williams, 71-427; State v. Jefferson, 66-309. The remedy to review a refusal of 
the judge to discharge a prisoner upon a mistrial is by certiorari: State v. Locke, 86-647. 
Certiorari not allowed in forma pauperis unless an order allowing appeal in forma pauperis 
was made by judge below: Lindsay v. Moore, 83-444; Brittain v. Mull, 93-490; State v. 
Warren, 100-489; Britt v. Patterson, 31-197—but where through no laches of his own he is 
prevented from applying in time, his application may yet be heard, Sanders v. Norris, 82-4; 
Simmons y. Dowd, 77-155; Skinner y. Maxwell, 67-257. Where a criminal case is decided on 
a record afterwards found to be false, it will be restored to the docket and a certiorari issued 
to correct the record: State vy. Marsh, 134-184. 

Practice as to applying for certiorari when case on appeal not settled in time % bring case 
up: Fisher v. Fisher, 164-105; Chauncey v. Chauncey, 153-12; State v. Telfair, 139-555; Nor- 
wood v. Pratt, 124-745; Parker v. Ry. Co., 121-501; Bieri v. Hughes, 120-277; nana Co. 
v. Hicks, 120-29; Brown vy. House, 119-622; Shober v. Wheeler, 119-471; Haynes v. Coward, 
116-841; Causey v. Snow, 116-497; Heath v. Lancaster, 116-70; State v. Freeman, 114-872; 
Paine y. Cureton, 114-606; Graham v. Edwards, 114-228; Pipkin y. Green, 112-355; Porter 
v. R. R., 106-478; Stephens v. Koonce, 106-255; Pittman vy. Kimberly, 92-562; Owens v. 
Phelps, 91-253—-and when by loss of papers or other good cause the transcript of no part of 
the record could be docketed in time, Peebles v. Braswell, 107-68; Nichols v. Dunning, 91-4— 
and when case on appeal not sent up because trial judge died pending making up the case, 
Taylor v. Simmons, 116-70; Parker yv. Coggins, 116-71. 

Certiorari is the remedy by which matters adjudged, decreed, or ordered by inferior tribunals 
may be brought up for revision where no appeal provided: State v. Tripp, 168-150; In re 
Hinson, 156-250; State v. Webb, 155-426; Hillsboro v. Smith, 110-417; Smith v. Cheek, 50- 
213; Thompson v. Floyd, 47-313; Brooks v. Morgan, 27-481; Collins v. Haughton, 26-420; 
Matthews v. Matthews, 26-155; Dougan v. Arnold, 15-99; Allen v. Williams, 2-17. Intimated 
that where there is a more appropriate remedy than certiorari it should be resorted to: Watson 
v. Shields, 67-235; Ex parte Daughtry, 28-155; Petty v. Jones, 23-408; Swain v. Fentress, 
15-601; Street v. Clark, 1-109; but see McLeran vy. Melvin, 56-198. Certiorari to perfect record 
will lie as often as necessary until record is perfect: Clark v. Machine Works, 150-88; State 
v. Reid, 18-382; Russell v. Hill, 122-773; Burrell v. Hughes, 120-277; State v. Beal, 119-809; 
State v. Preston, 104-733; State v. Randall, 87-571; State v. Munroe, 30-258; State v. 
Craton, 28-164; Smith v. Kelly, 7-507. Effect of issuing writ of certiorari upon execution: 
State v. Walters, 97-489. Certiorari may be granted on facts apparent on the records or papers 
before the court that are uncontroverted: Cherry v. Slade, 9-400. One superior court can 
issue writ of certiorari to another to send over more perfect transcript: State v. Reid, 18-377; 
State v. Collins, 14-117. Writ issues only to the court that rendered judgment: Williams v. 
Williams, 71-427. Certiorari may issue from superior court to recorder’s court: Taylor vy. 
Johnson, 171-84; but an appeal taken and properly docketed will be sustained unless objection 
is raised promptly: Drug Co. v. R. R., 173-87. 


CASES IN WHICH HELD THAT CERTIORARI WILL NOT LIE. Laches, or ignorance 
of requirements on part of applicant, or of some one on whom he depended: Todd y. Mackie, 
160-352; Smith v. Miller, 155-247; Walsh v. Burleson, 154-174; Murphy v. Electric Co., 174- 
782; Cressler v. Asheville, 138-487; Barber v. Justice, 1388-20; Cozart v. Assur. Co., 142-522; 
Wood v. Watson, 107-57; Stroud v. Tel. Co., 133-253; Haynes v. Coward, 116-840; Rothchild 
v. MeNichol, 121-284; Finlayson v. Ace. Co., 109-196; Peebles v. Braswell, 107-68; Williamson 
v. Boykin, 99-238; Churchill v. Ins. Co., 92-485; Winborn vy. Byrd, 92-7; Boing v. R. R., 
88-62; Baker v. Halstead, 44-41; Cotten v. Clark, 23-353; Davis v. Marshall, 9-59; but see 
Ice Mfg. Co. v. R. R., 125-17. Where application failed to assign error in judgment sought 
to be brought up for review, nor disclosed meritorious ground: Short v. Sparrow, 96-348; In 
re Brittain, 93-587; March v. Thomas, 63-249; Lewis v. Foard, 112-402. Where cost not paid 
for appeal upon demand: Sanders v. Thompson, 114-282; Critz v. Sparger, 121-283; Brown 
v. House, 119-622; Broadwell v. Ray, 112-191; Fisher v. Mining Co., 105-125; Bailey v. 
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Brown, 105-127; Smith v. Lynn, 84-837; Andrews v. Whisnant, 83-446—or where undertaking 
for cost insufficient: Bowen v. Fox, 99-127; Churchill v. Brooklyn Ins. Co., 92-485; Turner v. 
Quinn, 92-501; State v. Roper, 94-859; Chastain v. Chastain, 87-283; but see sections 646, 647. 
Where ignorance of requirements in perfecting an appeal bond: Griffin v. Nelson, 106-235; 
Turner v. Powell, 93-341; Smith v. Abrams, 90-21; Elliott v. Holliday, 14-377. Appellant 
depending upon liberal practice among members of the bar in preparing and serving case: 
Wilson vy. Hutchinson, 74-432; Smith v. Smith, 119-313; Willis v. R. R., 119-719; Cozart v. 
Assur. Co., 142-522. Where originally there was no right of appeal: Guilford v. Georgia Co., 
109-310; Badger v. Daniel, 82-468; Smith v. Miller, 155-247. Where agreements to waive the 
Code rule is oral, and terms of agreement not admitted nor can be ascertained from appellee’s 
affidavits: Scroggs v. Alexander, 88-64; Smith v. Smith, 119-311; Roberts v. Partridge, 118- 
355; Ledue v. Moore, 113-275; Graham yv. Edwards, 114-228; Sondley v. Asheville, 112-694; 
Hemphill v. Morrison, 112-756; Graves v. Hines, 106-323; Holmes v. Holmes, 84-833; Rouse 
v. Quinn, 75-354. Where matter of which affiant wished to take advantage occurred subse- 
quent to trial: Betts v. Franklin, 20-602. Where appeal was not taken: Howell v. Jones, 
109-102. Where it appears that matter which would be certified up in obedience to the writ is 
already substantially before the court: Wood v. R. R., 118-1056—or where if certified up 
would not be relevant to the exception presented: Bank v. Bridgers, 114-107; Porter v. 
R. R., 97-63; Riggan v. Sledge, 116-87. 


THE APPLICATION FOR CERTIORARI. Cases of interest and use in drawing it up: 
Critz v. Sparger, 121-283; Brown v. House, 119-622; Sanders v. Thompson, 114-282; State v. 
Warren, 100-489; Short v. Sparrow, 96-348; In re Brittain, 93-588; Howerton v. Henderson, 
86-718; Weaver v. Mining Co., 89-198; McDaniel v. Pollock, 87-503; Williams v. Williams, 
74-2; Ex parte Barton, 70-134; Bledsoe v. Snow, 48-99; Luneceford v. McPherson, 48-174; 
March y. Thomas, 63-249; Brigman v. Jervis, 30-451; McMillan vy. Smith, 4-173. Ten days 
notice of application required to be given adverse party: Keerans v. Keerans, 109-101. Appli- 
cation for certiorari must be made to the next term of the appellate court: Burrell v. Hughes, 
120-277; Causey v. Snow, 116-497; Graham vy. Edwards, 114-228; Norman v. Snow, 94-431; 
Suiter v. Brittle, 92-53, 90-19; Cross v. Cross, 90-15; Andrews v. Whisnant, 83-446; Staples v. 
Mooring, 26-215; Brown v. Williams, 84-116; Erwin v. Erwin, 14-528—and motion for its 
issuance must be at the call of the district: Mitchell v. Baker, 129-63—and before argument 
begun, State v. Marsh, 134-195; State v. Harris, 114-830—but sometimes may be made after 
argument but before case considered in conference: Boyer v. Teague, 106-571. Practice set 
out in application for certiorari in Weaver v. Mining Co., 89-198. The record should be 
docketed: Murphy y. Electric Co., 174-782; and if asked for by both sides, both should docket 
the record: Caudle v. Morris, 158-594. Upon making the application and giving bond a 
supersedeas may issue to stay execution of the judgment: Page v. Page, 166-90. For certi- 
orari and supersedeas for review of state decision by United States supreme court, see R. R. 
v. Horton, 176-115. 


RECORDARI. This writ is a substitute for an appeal from a judgment of a justice of the 
peace in order to have a new trial on the merits, and as a writ of false judgment to obtain a 
reversal of an erroneous decision: Marler Co. v. Clothing Co., 150-519; King v. R. R., 112-318; 
Clark v. Mfg. Co., 110-111; Swain v. Smith, 65-211; Caldwell v. Beatty, 69-365. Recordari 
and not certiorari the proper remedy as a substitute for an appeal from a justice: Ledbetter 
v. Osborne, 66-379. Difference between recordari and certiorari: see 2-469. Superior court 
judge should find the facts when application made for writ: Collins v. Gilbert, 65-135; and 
one fact should be that the applicant has a meritorious claim: Hunter v. R. R., 161-503. The 
practice as to writs of recordari discussed: Weaver v. Mining Co., 89-198; King v. R. R., 
112-318. A void judgment can be examined into by recordari: McKee v. Angel, 90-60. As 
to whether recordari can be had when notice of appeal not given in time: Marsh v. Cohen, 
68-283; State v. Johnson, 109-852; Tedder v. Deaton, 167-479. Even a delay of three months, 
if sufficiently accounted for, will not bar a recordari: Koonce v. Pelletier, 82-236. After the 
return of the writ it is too late to object that it was not addressed to him: Carmer y. Evers, 
80-55. 

Recordari will lie when defendant is deprived of his appeal by irregularity in justice’s pro- 
ceedings or error of justice: Critcher v. McCadden, 64-262; Marsh vy. Cohen, 68-283; State v. 
Warren, 100-489—when justice reasonably misled defendant as to time of trial: Navassa 
Guano Co. v. Bridgers, 93-439—when judgment by default taken after insufficient or no service 
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of process: Clark vy. Mfg. Co., 110-111; Merrell v. McHone, 126-528—when irregular and void- 
able judgments taken: King v. R. R., 112-318; Gallop v. Allen, 113-24. 

Where recordari ordered but not docketed, appellee can docket and have case dismissed at 
any succeeding term: Johnson v. Reformers, 135-385. Where defendant asks for recordari 
he waives a lack of service of summons: Johnson v. Reformers, 135-385. Nonresident, learn- 
ing of justice’s judgment rendered against him, appealed, but justice refused to grant it, 
whereupon recordari issued, Merrell v. McHone, 126-528. 

APPLICATION FOR RECORDARI. Must be made at first term of superior court which 
shall begin more than ten days after trial below: Davenport v. Grissom, 113-38; Pittman v. 
Kimberly, 92-562; Suiter v. Brittle, 92-53; Howerton v. Henderson, 86-720; Boing v. R. R., 
88-62; Wilson v. Seagle, 84-110. Undertaking must accompany application: Steadman v. 
Jones, 65-388—but writ may be granted in forma pauperis: State v. Warren, 100-489. 

Application must state that applicant took an appeal: Howell y. Jones, 109-102—that he 
paid or offered to pay the justice’s fees, though no one can take advantage of this except the 
justice, Steadman yv. Jones, 65-388; Carmer v. Evers, 80-55—and applicant must show that 
he has been diligent, Boing v. R. R., 88-62; Davenport v. Grissom, 113-40; Ballard v. Gay, 
108-544. Application must be accompanied by supersedeas bond: Steadman v. Jones, 65-388. 
Amendment to application is discretionary with judge: Pritchard v. Sanderson, 92-41. Appli- 
cation need not contain an averment of merits when appeal was lost by misconduct or neglect 
of justice: State v. Warren, 100-489. The decision of the judge upon a petition for recordari 
can only be reviewed by appeal or by application to vacate it for mistake, surprise or ex- 
cusable neglect: Barnes v. Haston, 98-116. 


631. Appeal to supreme court; security on appeal; stay. Cases shall be 
taken to the supreme court by appeal, as provided by law. All provisions in 
this article as to the security to be given upon appeals and as to the stay of 
proceedings apply to appeals taken to the supreme court. 

Rey., ss. 595, 1540; Code, ss. 561, 946; C. C. P., s. 312. 


632. Who may appeal. Any party aggrieved may appeal in the cases pre- 
seribed in this chapter. 

Rev., s. 585; Code, s. 547; C. C. P., s. 298. 

For cases in which appeal lies, see under section 638. Parties to actions can appeal: Hous- 
ton v. Lumber Co., 136-328—but a party appearing by counsel specially cannot appeal, 
Houston v. Lumber Co., 136-328; Clark v. Mfg. Co., 110-111—though one not a party and 
taxed with the costs can appear specially and appeal, Loven vy. Parson, 127-301. It seems 
that one who offers an advanced bid at a judicial sale cannot appeal from its refusal: Sutton 
vy. Craddock, 174-274; Thompson v. Rospigliosi, 162-146. A commissioner to sell land at a 
judicial sale is not a party so as to appeal from an order correcting the deed: Summerlin v. 
Morrisey, 168-409. Surety on prosecution bond can appeal when he is made a party to a 
motion to retax costs: Smith v. Arthur, 116-871—but as to surety on stay bond to secure 
justice’s judgment, quere, Simmons v. Andrews, 106-201. The state may appeal, when, see 


State v. R. R., 126-1073; State v. Robinson, 116-1046, and section 4649. One not interested * 


in the verdict and judgment cannot appeal: Faison v. Hardy, 118-142. Interveners can appeal, 
when: Jones y. Asheville, 116-817; Rollins v. Rollins, 76-264; Clemmons vy. Hampton, 70-534. 
An applicant to be made a party can appeal from the court’s refusal: Jones v. Asheville, 
116-820. Where cases tried together for convenience, but not consolidated so as to become 
one action, and the verdict is substantially different as to each party, separate appeals should 
be taken: Williams v. R. R., 144-498. 


633. Appeal from clerk to judge. Appeals lie to the judge of the superior 
court having jurisdiction, either in term time or vacation, from judgments of 
the clerk of the superior court in all matters of law or legal inference. In case 
of such transfer or appeal neither party need give an undertaking for costs; 
and the clerk shall transmit, on the transfer or appeal, to the superior court, or 
to the judge thereof, the pleadings, or other papers, on which the issues of fact or 
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of law arise. An appeal must be taken within ten days after the entry of the 
order or judgment of the clerk. But an appeal can only be taken by a party 
aggrieved, who appeared and moved for, or opposed, the order or judgment 
appealed from, or who, being entitled to be heard thereon, had no opportunity 
of being heard, which fact may be shown by affidavit or other proof. 

Rey., ss. 586, 610-11; Code, ss. 116, 252-8; C. C. P., ss. 109, 492. 

It is only from clerk’s decision on question of law or legal inference that appeal may be 
taken: Little v. Duncan, 149-84; Powell v. Morisey, 98-426; see, also, Bank v. Burns, 107-467. 
Questions of fact decided by clerk are reviewable by the judge hereunder: Taylor v. Carrow, 
156-6; Beckwith, ex parte, 124-111; Ledbetter v. Pinner, 120-455; McMillan vy. McMillan, 
123-577; Edwards v. Cobb, 95-10; see cases under section 636. The appeal may be without 
undertaking: Adams v. Guy, 106-278. And it should be carried up promptly as provided 
in this section: Hicks v. Wooten, 175-597. 

An appeal will lie to the judge in allotment of dower: Welfare v. Welfare, 108-272—in 
proceedings to remove administrators, etc., Edwards v. Cobb, 95-10—in the setting aside of a 
sale and ordering resale, Lovinier v. Pearce, 70-167—upon clerk’s refusal to issue execution 
against the person of a judgment debtor, Huntley v. Hasty, 132-279—in the denial to ward 
of a demand that guardian be made to file an annual statement of the manner and nature of his 
investments, Moore vy. Askew, 85-199—in attachment, where clerk refuses to allow amendment 
of affidavit and discharges attachment, Cushing v. Styron, 104-339; Palmer v. Bosher, 71-291— 
in special proceedings, when, Brittain v. Mull, 91-501—in a proceeding to restore probate of 
a deed, Mills v. McDaniel, 161-113. 

No appeal in proceedings to condemn land for railroad until clerk passes upon exceptions 
to report; and then appeal is to court in term time: Railroad v. Newton, 133-136—and not to 
judge at chambers, Railroad v. Stewart, 132-248. See section 1723. 


634. Clerk to transfer issues of fact to civil issue docket. If issues of law 
and of fact, or of fact only, are raised before the clerk, he shall transfer the case 
to the civil issue docket for trial of the issues at the next ensuing term of the 
superior court. 

Reyv., s. 588; Code, s. 256; C. C. P., s. 115. 


See section 758. In a proceeding to remove an administrator, issues of fact are not raised 
to require a transmission by the clerk: In re Battle, 158-388. 


635. Duty of clerk on appeal. On such appeal the clerk, within three days 
thereafter, shall prepare and sign a statement of the case, of his decision and 
of the appeal, and exhibit sich statement to the parties or their attorneys on 
request. If the statement is satisfactory, the parties or their attorneys must 
sign it. If either party objects to the statement as partial or erroneous, he may 
put his objections in writing, and the clerk shall attach the writing to his state- 
ment, and within two days thereafter he shall send such statement, together 
with the objections, and copies of all necessary papers, by mail or otherwise, to 
_ the judge residing in the district, or in his absence to the judge holding the courts 
of the district, for his decision. 

Rey., s. 612; Code, s. 254; C. C. P., s. 110. 


On appeal from clerk to the judge this section must be complied with: Hicks v. Wooten, 
175-597; Little v. Duncan, 149-84. Practice in making the statement and sending up the 
papers on appeal explained in Cushing v. Styron, 104-339. In cases in which the clerk acts 
in his capacity as clerk, as in auditing accounts, etc., it is not necessary to make the state- 
ment on appeal: Spencer, ex parte, 95-271. Clerk has no power to allow or disallow appeal; 
if he refuses to send up statement, the judge may order him to do so: Bank v. Burns, 107-467. 

When demurrer filed in proceeding to sell real estate of decedent, issue of law raised should 
be certified to the judge at chambers: Jones vy. Hemphill, 77-42. If issues of both law and 
fact raised, he should transfer both to the civil issue docket for trial: Spencer v. Credle, 102- 
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68; Jones v. Hemphill, 77-42. Such issues of law appealed must be sent to the judge of the 
district or judge who has exchanged with him and is riding the district for the term: Henry 
vy. Hilliard, 120-479; Benbow v. Moore, 114-263; Myers v. Hamilton, 65-567. Such appeals 
can be heard outside of the county where proceeding pending: Ledbetter v. Pinner, 120-455; 
McCaskill v. McKinnon, 121-192. For the statement of the case which clerk must send up, 
see Brooks y. Austin, 94-222. 


636. Duty of judge on appeal. It is the duty of the judge on receiving 
a statement of appeal from the clerk, or the copy of the record of an issue of 
law, to decide the questions presented within ten days. But if he has been 
informed in writing, by the attorney of either party, that he desires to be heard 
on the questions, the judge shall fix a time and place for the hearing, and give 
the attorneys of both parties reasonable notice. He must transmit his decision 
in writing, endorsed on or attached to the record, to the clerk of the court, who 
shall immediately acknowledge its receipt, and within three days after notify 
the attorneys of the parties of the decision and, on request and the payment 
of his legal fees, give them a copy thereof, and the parties receiving such notice 
may proceed thereafter according to law. 

Reyv., s. 618; Code, s. 255; C. C. P., s. 1138. 

See section 637. The judge should review the findings of law and of fact made by the clerk: 
Mills v. McDaniel, 161-113; Spencer, ex parte, 95-271; Beckwith, ex parte, 124-111; Turner v. 
Holden, 109-186; MecAden v. Banister, 63-479; and if the evidence sent up is not satisfactory 
he may require other evidence: Spencer, ex parte, 95-271. He may also allow amendments: 
Sudderth v. McCombs, 67-353. He may hear the appeal at term time or in vacation: Row- 
land v. Thompson, 64-714. He should transmit his decision to the clerk, who will then proceed 
without any formal order: Jones v. Desern, 94-32; Patterson v. Wadsworth, 94-538; Tillett 
vy. Aydlett, 93-15; Brittain v. Mull, 91-498; Jones vy. Hemphill, 77-42. Judge’s interlocutory 
orders made on appeal to him in condemnation proceedings not appealable: Railroad v. New- 
ton, 133-137. Where in record in supreme court there is nothing to indicate that an attorney 
demanded a hearing before the judge as allowed by law, it will be presumed that the pro- 
ceeding was regularly conducted: Ledbetter v. Pinner, 120-455. Judge cannot demand of 
clerk who has gone out of office that he file, in writing, the evidence offered and admissions 
made in a proceeding pending before him while he was clerk: Spencer, ex parte, 95-271. Sec- 
tion merely cited: Allred v. Smith, 135-554. Duty of appellant in seeing to prompt trans- 
mission of case: Hicks vy. Wooten, 175-597. 


637. Judge determines entire controversy; may recommit. Whenever a civil 
action or special proceeding begun before the clerk of a superior court is for 
any ground whatever sent to the superior court before the judge, the judge has 
jurisdiction; and it is his duty, upon the request of either party, to proceed to 
hear and determine all matters in controversy in such action, unless it appears 
to him that justice would be more cheaply and speedily administered by sending 
the action back to be proceeded in before the clerk, in which case he may do so. 

Rev., s. 614; 1887, ce. 276. 

This section was enacted to cure the inconveniences caused by Brittain v. Mull, 91-498: 
Roseman v. Roseman, 127-497. It applies only to cases commenced before the clerk: Baker 
v. Carter, 127-92. Procedure before and since enactment of this section distinguished: Fore- 
man y. Hough, 98-386. 

Under this section, the judge to whom a cause is sent by appeal or otherwise from the clerk 
has the full jurisdiction to hear and fully determine the cause, or to make orders therein and 
send it back to the clerk to be proceeded with by him: In re Stone, 176-336; Ryder vy. Oates, 
173-569; Wooten v. Cunningham, 171-123; Thompson v. Rospigliosi, 162-146; Mills v. Me- 
Daniel, 161-113; s. ¢., 155-249; York v. McCall, 160-277; Gregory v. Pinnix, 158-147; Wil- 
liams v. Dunn, 158-399; Coltrane v. Laughlin, 157-282; Little v. Duncan, 149-84; Oldham v. 
Rieger, 145-254; In re Wittkowsky’s Land, 143-248; Martin v. Briscoe, 143-353; Settle v. 
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Settle, 141-569; Faison v. Williams, 121-152; Smith v. Gudger, 133-627; Robinson v. Mce- 
Dowell, 133-186; In re Anderson, 132-243; Railroad v. Stroud, 132-416; Harrington v. Hatton, 
129-146; Ury vy. Brown, 129-270; Howland vy. Marshall, 127-430; Roseman v. Roseman, 127- 
494; Ledbetter v. Pinner, 120-455; Elliott v. Tyson, 117-114; Godwin v. Early, 114-11; 
Lictie v. Chappell, 111-347; Ashby v. Page, 108-6; Cushing v. Styron, 104-338; MeMillan v. 
Reeves, 102-550; but see In re Hybart’s estate, 129-131—and this is so even though proceed- 
ing originally before clerk is a nullity, In re Anderson, 132-243. When proceeding gets before 
judge it is as much before him as if originally returned before him: Railroad v. Stroud, 132- 
416—the judge may make amendments, and may even make them to give effectual jurisdic- 
tion: Batts v. Pridgen, 147-133; Ewbank y. Turner, 134-81; Springs v. Seott, 132-551; 
Pierey vy. Watson, 118-976; Elliott v. Tyson, 117-116, and cases cited; McLean v. Breece, 
113-390; but see Robeson y. Hodges, 105-49. In a later appeal the judge may modify an 
order made in a former appeal: Taylor v. Carrow, 156-6; but he cannot set aside a consent 
judgment without consent: Rogers y. Sluder, 148-43. 


638. Appeal from superior court judge. An appeal may be taken from every 
judicial order or determination of a judge of a superior court, upon or involy- 
ing a matter of law or legal inference, whether made in or out of term, which 
affects a substantial right claimed in any action or proceeding; or which in effect 
determines the action, and prevents a judgment from which an appeal might 
be taken; or discontinues the action, or grants or refuses a new trial. 

Rey., Ss. 587; Code, s. 548; C. C. P., s. 299; 1818, c. 962, s. 4. 


For appeal in creditors’ proceeding against personal representative, see chapter Adminis- 
tration, s. 125. 


APPEAL LIES WHEN. The appeal can only be taken from the judgment, and it must 
first be entered: Chambers v. R. R., 172-555; Gilbert v. Shingle Co., 167-286; Taylor v. 
Bostic, 93-415; Thornton vy. Lambeth, 103-86; Rosenthal v. Roberson, 114-594; Milling Co. 
v. Finlay, 110-411; Baum y. Shooting Club, 94-217; State v. Hazell, 95-623; State v. Lock- 
year, 95-641; State v. Smith, 95-680; Logan y. Harris, 90-7; but see Carter v. Elmore, 119- 
296. An appeal lies from a nonsuit submitted to upon judge intimating an opinion or making 
a ruling that would materially affect the result: Collins vy. Swanson, 121-67; Asbury v. Fair, 
111-251; Bain vy. Bain, 106-239; Tiddy v. Harris, 101-589; Davis v. Ely, 100-283; Mobley v. 
Watts, 98-284; Springs v. Schenck, 99-551; Gibbs v. Lyon, 95-146; Gregory v. Forbes, 94-220; 
Hedrick y. Pratt, 94-101; Warner v. R. R., 94-250; Harper v. Dail, 92-394; Abernathy v. 
Stowe, 92-218; but see Midgett v. Mfg. Co., 140-361. An appeal lies from an order setting 
aside the allotment of a homestead: Beavans v. Goodrich, 98-217—-from the granting or re- 
fusal of an injunction, Warlick v. Reynolds, 151-606; Bank vy. Jenkins, 64-719; but see 
French v. Wilmington, 75-387; Wallace v. Wilkesboro, 151-614—-from judgment in bastardy 
proceeding, State v. Edwards, 110-511; State v. Crouse, 86-617; State v. Wilkie, 85-513— 
from denial of a motion on the ground of want of power, Horner v. Water Co., 156-494; 
Martin vy. Bank, 131-121; Lassiter v. R. R., 136-89; Welch v. Kingsland, 89-180; State v. 
Fuller, 114-885; In re Smith, 105-167; Jarrett v. Gibbs, 107-303; Henderson yv. Graham, 
84-496—from an order in a drainage proceeding directing matters which are properly for the 
determination of the commissioners to be referred to a jury, Porter v. Armstrong, 134-447— 
from an order granting alimony pendente lite, Barker v. Barker, 136-316; Garsed v. Garsed, 
170-672—from an order overruling or sustaining a demurrer, Pender v. Mallett, 122-163; 
Frisby v. Marshall, 119-570; Ramsay v. R. R., 91-419; Comrs. v. Magnin, 78-181; but see 
Burrell v. Hughes, 116-430; Joyner v. Roberts, 112-111; Sprague v. Bond, 111-425—from a 
judgment alleged to be erroneous, Becton v. Dunn, 142-172; Henderson v. Moore, 125-383— 
from an order requiring a person to ailow an inspection of paper-writings, Sheek v. Sain, 
127-266—from the refusal of the court to correct or amend its judgment, Beam v. Bridgers, 
111-269; Brooks y. Stephens, 100-297—from findings of fact by referee adopted by the judge, 
see section 579. 

Appeal from judgment in contempt proceedings, when: Ex parte McCown, 139-95; Childs v. 
Wiseman, 119-497; Fertilizer Co. vy. Taylor, 112-141; Murray v. Berry, 113-46; Bristol v. 
Pearson, 109-718; In re Deaton, 105-59; Young y. Rollins, 90-125; Cromartie v. Comrs., 
85-211; Bond v. Bond, 69-97; In re Walker, 82-95; In re Davis, 81-72; Robbins, ex parte, 
63-309; but see Shooting Club v. Thomas, 120-334; Scott v. Fishblate, 117-265; In re Robin- 
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son, 117-533; Thompson v. Onley, 96-9; State v. Mott, 49-449; see sections 978 to 980—from 
order setting aside judgment for mistake, inadvertence or excusable neglect, when the facts 
do not constitute such in law, Norton v. McLaurin, 125-185; Weil v. Woodard, 104-94; Beck 
v. Bellamy, 93-129; see, also, cases under section 600—from the refusal of judgment by de- 
fault, Timber Co. v. Butler, 134-50; Hall v. Hall, 131-185; Kruger v. Bank, 123-16; Griffin v. 
Light Co., 111-434—from refusal of judgment by default and inquiry, Investment Co. v. 
Kelly, 123-388; Kruger v. Bank, 123-16—from refusal to dismiss or the dismissal of an attach- 
ment or order of arrest, Finch y. Slater, 152-155; Judd v. Mining Co., 120-397; Fertilizer 
Co. v. Grubbs, 114-470; Sheldon v. Kivett, 110-408; White v. Underwood, 125-28; Roulhac 
v. Brown, 87-4—-from an order retaxing costs and construing former judgment, Mills Co. v. 
Lytle, 118-837—from a judgment as to costs when the question is as to whether item properly 
chargeable, State v. Horne, 119-853; Blount v. Simmons, 120-19; Guilford v. Comrs., 120-23— 
from ‘an order taxing one who is not a party with costs, Loven v. Parson, 127-301—from an 
order taxing prosecutor with costs, without finding preliminary facts, State v. Roberts, 106- 
662; State v. Jones, 117-768; State v. Morgan, 120-563—from the refusal of a judgment upon 
a verdict, Oil Co. v. Grocery Co., 136-354—from an order of a board of county commissioners 
that a courthouse be built, Vaughn v. Comrs., 117-429. 

Appeal lies from an order granting or refusing a new trial as a matter of law, and the 
judge should state the reasons for the order: Powers v. City of Wilmington, 177-361; Oil Co. 
v. Grocery Co., 136-354; Johnson v. Reformers, 135-385; Braid v. Lukins, 95-123; Win- 
burne v. Bryan, 73-47; Johnson v. Bell, 74-355; Bryan v. Heck, 67-322; Clegg v. Soapstone 
Co., 67-302—from findings of fact by the judge, in equity cases, Baker v. Belvin, 122-190; 
Roberts v. Lewald, 107-305; Evans v. R. R., 96-45; Coates v. Wilkes, 92-376; Jones v. Boyd, 
80-258—from a refusal of a motion in the cause to amerce sheriff, Swain v. Phelps, 125-44— 
from removal of a cause or refusal to remove a cause when wrong venue suggested on motion, 
Brown v. Cogdell, 186-32; Roberts v. Connor, 125-45; Connor vy. Dillard, 129-50; Piano Co. 
v. Newell, 177-533; Perry v. R. R., 153-117—from judgment as to location or discontinuance 
of public road, cartway or ferry, Cook v. Vickers, 141-101; Robinson v. Lamb, 126-492; War- 
lick v. Lowman, 103-122, 101-548; McDowell v. Insane Asylum, 101-656; King vy. Blackwell, 
96-322; Ashcraft v. Lee, 81-135—from order striking out a consent reference, after report in, 
Stevenson v. Felton, 99-58; Smith y. Hicks, 108-248; Deaver v. Jones, 114-649—from an 
order of reference when plea in bar has not been tried, Duckworth v. Duckworth, 144-620; 
Kerr v. Hicks, 129-141; Bank v. Fidelity Co., 126-320; Clements v. Rogers, 95-248; but see 
Leak v. Covington, 87-501; Sloan v. MeMahon, 85-296—from the overruling or sustaining of 
a plea in bar by the trial judge as a matter of law where reference contemplated, Jones v. 
Wooten, 1387-421; Hahn y. Heath, 127-27; Royster v. Wright, 118-152—from an order setting 
aside a report of commissioners in partition, Skinner v. Carter, 108-106—from the refusal to 
allow certain important testimony, Comrs. v. Lemly, 85-341—from an order confirming report 
of commissioners to lay out a right of way, R. R. v. R. R., 83-449—from an interlocutory 
order affecting a substantial right which will work injury if not corrected before appeal from 
final judgment, Lane vy. Richardson, 101-181; Martin y. Flippin, 101-452; Leak v. Covington, 
95-193; Spencer, ex parte, 95-271; Merrill v. Merrill, 92-657—from an order allowing com- 
missions, Bank v. Bank, 126-531—from a judgment rendered upon the pleadings when issues 
of fact are raised, Newsome v. Bank, 165-91. 


APPEAL DOES NOT LIE. From a judgment which adjudges nothing: Carter vy. Elmore, 
119-296—which affects neither the actual nor legal merits of the controversy, Lutz vy. Cline, 
89-186; Childs v. Martin, 68-307—-which is only pro forma, Overman v. Lanier, 156-537; Hines 
v. Hines, 84-122—from a consent judgment, Hartsoe v. R. R., 161-215—from a confession of 
judgment, State v. Griffis, 117-709; Rush v. Steamboat Co., 67-47—-from the decision of a 
hypothetical proposition of law depending on a fact not yet decided, McGehee v. Tucker, 
122-186—nor from a refusal to allow nonsuit after verdict and judgment, Brown v. King, 
107-313; Kingsbury v. Hughes, 61-328—from a refusal to hold demurrer frivolous or strike 
out answer as frivolous, Morgan v. Harris, 141-358; Walters v. Starnes, 118-842; Abbott v. 
Hancock, 123-89—from a refusal of judgment upon the pleadings, Barbee v. Penny, 174-571; 
Blount v. Blount, 158-312; Duffy v. Meadows, 131-31—from a voluntary nonsuit, Blount v. 
Blount, 158-312; McKinney v. Patterson, 174-483—from a judgment in habeas corpus pro- 
ceedings, State v. Herndon, 107-934; State v. Miller, 97-451; Walton v. Gatlin, 60-310— 
from a judgment in contempt proceedings, when, Ex parte McCown, 139-95; In re Parker, 
177-463; see sections 978 to 980—from a judgment for costs of a case only, Comrs. vy. Gill, 


276 


638 CIVIL PROCEDURE—Arr. 26 Ch. 12 


126-86; Taylor v. Vann, 127-243; State v. Railroad, 74-287; State v. Horne, 119-853; Futrell 
v. Deans, 116-38; Elliott v. Tyson, 116-184; Russell v. Campbell, 112-404; Pritchard v. 
Baxter, 108-129; State v. Byrd, 93-624; Hasty v. Funderburk, 89-93; State v. R. R., 74-287; 
Martin y. Sloan, 69-128; Osborne v. Henry, 66-354; but see Blount v. Simmons, 120-19; Mills 
Co. v. Lytle, 118-837; Hobson vy. Buchanan, 96-444; May vy. Darden, 83-237; except as to 
whether they are properly adjudged, Waldo v. Wilson, 177-461; Van Dyke v. Ins. Co., 174-78. 

No appeal lies from order allowing or refusing amendments to pleadings, Parker v. Harden, 
122-111; Goodwin v. Fertilizer Works, 121-91; Allen v. R. R., 120-548; Elliott v. Tyson, 117- 
114; Sheldon v. Kivett, 110-408; Brendle v. Reese, 115-552; Conley v. R. R., 109-692; Moore 
v. Garner, 109-157; McMillan v. Baker, 92-110; Warden v. McKinnon, 99-251; Roulhac v. 
Brown, 87-1; Wiggins v. McCoy, 87-499; Henry vy. Cannon, 86-24; Smith v. Summerfield, 
108-284; Best v. Clyde, 86-4; Turlington v. Williams, 84-125; Boddie v. Woodard, 83-2; 
Reese v. Jones, 84-597; Dobson v. Chambers, 78-334; Lippard v. Roseman, 72-427—from an 
order substituting parties, R. R. v. Tel. Co., 113-213; Maggett v. Roberts, 108-174; Reynolds 
v. Smathers, 87-24—from an order making or refusing to make unnecessary but proper 
parties, Gammon vy. Johnson, 126-64; Aiken vy. Mfg. Co., 141-339—from order making addi- 
tional parties, where no substantial right denied, Gammon v. Johnson, 126-64; Bennett v. 
Shelton, 117-103; Emry v. Parker, 111-261; Jarrett v. Gibbs, 107-303; Lane vy. Richardson, 
101-181; Lee v. Eure, 92-283; Merrill v. Merrill, 92-657—-from order correcting records so as 
to speak the truth, State v. Warren, 95-674—-from refusal to amend a record, State v. Griffis, 
117-713; State v. Swepson, 83-584; Perry v. Adams, 83-266—from order allowing lost plead- 
ings to be substituted: Bray v. Creekmore, 109-49—from an order permitting correction of 
sheriff’s return, Mfg. Co. v. Buxton, 105-74. 

No appeal lies from an order extending time in which to file defense bond, Dunn v. Marks, 
141-232—from a refusal of judge to require a prosecution bond, Christian v. R. R., 136-321— 
from refusal of judge to accept bond tendered as security for prosecution, Futrell v. Spivey, 
63-526—from decision as to sufficiency of indemnity bond executed in compliance with his 
order, Sternberger v. Hawley, 85-141—from decision as to sufficiency of undertakings, Bynum 
v. Comrs., 101-412; Futrell v. Spivey, 63-526—from an order increasing plaintiff’s under- 
taking in arrest and bail, Power Co. v. Lessem Co., 174-358—from granting or refusing a con- 
tinuance, State v. Burney, 162-613; State v. Sultan, 142-569; Lanier v. Ins. Co., 142-14; State 
v. Dewey, 139-556; Wagon Co. v. Bostic, 118-758; Bank v. Mfg. Co., 108-282; Dupree v. Ins. 
Co., 92-417; Jaffray v. Bear, 98-58; State v. Vann, 84-722; Isler v. Dewey, 79-1; Johnson v. 
Maxwell, 87-18; State v. Scott, 80-365; State v. Lindsey, 78-499; but see McQueen v. Bank, 
111-509; Armstrong v. Wright, 8-93; Stratford v. Stratford, 92-297; MeCurry v. McCurry, 
82-296; Austin v. Clarke, 70-458; Bank vy. Tiddy, 67-169—from refusal to require a bond 
from a party suing in forma pauperis, Modlin v. Ins. Co., 151-35. 

No appeal lies from an order submitting issues, Goode v. Rogers, 126-62—from a pre- 
liminary order settling issues, School Com. v. Kesler, 66-323—from failure to frame an issue 
not tendered, Curtis v. Cash, 84-41; Kidder v. McIlhenny, 81-123—from refusal to pass upon 
competency of evidence before trial, Wallington v. Montgomery, 74-372—for allowing or 
refusing a leading question to be asked by a party of his own witness, Christmas vy. Haywood, 
119-130; Johnson v. Allen, 100-131; Bank v. Pinkers, 83-377; Bank v. Wysong & Miles Co., 
177-284—-from refusal to allow a witness to be recalled, McDonald v. McLendon, 173-172; 
State v. Fogleman, 164-458; In re Abee, 146-273—for a departure from the ordinary practice 
in the introduction of evidence, Woodall v. Highway Com., 176-377—from a ruling as to the 
mental capacity of a witness, State v. Tate, 169-373—for excluding a question which is 
afterward answered by the same witness, State v. Martin, 173-808—from a ruling as to open- 
ing and conclusion of the argument, Kernodle vy. Kernodle, 174-441—for failure to have wit- 
nesses sworn, if not objected to in apt time, State v. Peterson, 149-533—for standing a juror 
aside, Ibid.—for admitting evidence competent for any purpose when not asked to have it 
restricted to a particular purpose, Perry v. Mfg. Co., 176-68; Rule 27, 164-438, 

No appeal lies from setting aside or refusal to set aside a verdict for inadequate or exces- 
sive damages: Phillips v. Tel. Co., 130-513; Norton v. R. R., 122-910; Benton v. R. R., 122- 
1007; Benton y. Collins, 125-83; Burns v. R. R., 125-304—-from refusal of judge to grant a 
new trial for newly discovered evidence, Faison v. Williams, 121-152; Black v. Black, 111-301; 
Flowers v. Alford, 111-248; State v. DeGraff, 113-688; State v. Starnes, 97-423; Munden v. 
Casey, 93-97; Carson v. Dellinger, 90-226; Vest v. Cooper, 68-131—from the granting or re- 
fusing of new trial, when it is in court’s discretion, Dowdy v. Dowdy, 154-556; Slocumb v. 
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Construction Co., 142-349; McCord y. R. R., 134-53; Bird v. Bradburn, 131-488; Edwards 
v. Phifer, 120-405; Spruill v. Ins. Co., 120-149; Jordan v. Farthing, 117-181; Whitehurst v. 
Pettipher, 105-40; McKinnon y. Morrison, 104-354; State v. Kiger, 115-746; Alpha Mills v. 
Engine Co., 116-797; Davenport v. Terrell, 103-53; Redmond v. Stepp, 100-212; Stanton v. 
Hughes, 97-318; Goodson yv. Mullin, 92-211; Thomas vy. Myers, 87-31; Dalton v. Webster, 
82-279; Gay v. Nash, 84-333; Watts v. Bell, 71-405; Vest v. Cooper, 68-131; Jenkins v. Ore 
Co., 65-563; Boykin v. Perry, 49-325; McRae v. Lilly, 23-118; Brown v. Morris, 20-565; 
Long v. Gantley, 20-457; Armstrong v. Wright, 8-93; Alley v. Hampton, 13-11—from findings 
of fact by the referee adopted by the judge, see section 579—from findings of fact by the 
judge, if there is any evidence to sustain them, Henry v. Hilliard, 170-578; State v. Bailey, 
162-583; Lumber Co. v. Buhmann, 160-385; Lodge v. Gibbs, 159-66; Mills v. McDaniel, 155- 
249; Thornton v. McNeely, 144-622; Davison v. Land Co., 126-704; Baker v. Belvin, 122-190; 
State v. Morgan, 120-563; Crabtree v. Scheelky, 119-56; State v. Taylor, 118-1262; Blue v. 
Rk. R., 117-644; Smith v. Whitten, 117-389; Hinsdale v. Underwood, 116-593; Cureton v. 
Garrison, 115-550; Long v. Ins. Co., 114-465; Parker v. McPhail, 112-502; McAden vy. Nutt, 
113-439; State v. Fuller, 114-885; Johnson v. Loftin, 111-319; State v. Best, 111-643; State 
v. Crane, 110-537; Gillis v. R. R., 108-441; Davie v. Davis, 108-501; State v. Brady, 107-822; 
Travers v. Deaton, 107-500; Bonds v. Smith, 106-553; Springs v. Schenck, 106-153; Nissen 
v. Mining Co., 104-309; Avent v. Arrington, 105-377; Millhiser v. Balsley, 106-433; Ham- 
mond v. Schiff, 100-161; State v. Potts, 100-457; Leak v. Covington, 99-559; Foote v. Gooch, 
96-271; Smith v. Kron, 96-392; State v. Cole, 94-958; Branton v. O’Briant, 93-99; Jones v. 
Call, 93-170; Trull v. Rice, 92-572; Barbee v. Green, 92-471; State v. Burgwyn, 87-572; State 
vy. Efler, 85-585; State v. Sanders, 84-728; Hilton v. McDowell, 87-364; McPeters v. Ray, 
85-462; Carroll v. Haywood, 64-481; Barrett v. Henry, 85-321; Cardwell v. Cardwell, 64-621; 
Burke y. Turner, 85-500; but see Baker vy. Belvin, 122-190; Delozier v. Bird, 125-493; Pearce 
vy. Elwell, 116-595; Roberts v. Lewald, 107-305; Gillis v. R. R., 108-441; Holden vy. Purefoy, 
108-163; Gatewood v. Burns, 99-357; Scoggins v. Turner, 98-135; Evans v. R. R., 96-45; 
Coates vy. Wilkes, 92-376—but the findings of fact in an application for injunction may be 
reviewed if the evidence is sent up, Seip v. Wright, 173-14. 


No appeal lies from the removal or refusal to remove a cause for local prejudice or con- 
venience of witnesses: State v. Turner, 143-641; Garrett v. Bear, 144-23; Lassiter v. R. R., 
126-507; Albertson v. Terry, 109-8; State v. Johnson, 104-780; State v. Hall, 73-134; State 
v. Hill, 72-345; State v. Hildreth, 31-429; State v. Duncan, 28-98—from a refusal to dismiss 
an action: Piano Co. v. Newell, 177-533; Bradshaw v. Bank, 172-632; Taylor v. Johnson, 
171-84; Comrs. v. Seales, 171-523; Griffin v. Cupp, 167-96; Spruill v. Bank, 163-43; Johnson 
v. Reformers, 135-385; Meekins v. R. R., 131-1; Jester v. Steam Packet Co., 131-54; Clinard 
v. White, 129-250; Jones v. R. R., 127-188; Cooper v. Wyman, 122-784; Kellogg v. Mfg. Co., 
112-191; Whitaker v. Dunn, 122-103; Burrell vy. Hughes, 116-430; Joyner v. Roberts, 112-111; 
Sprague v. Bond, 111-425; Fertilizer Co. v. Marshburn, 122-411; Farris v. R. R., 115-600; 
Lowe v. Ace. Assn., 115-18; Luttrell v. Martin, 111-528; 112-593; Mullen v. Canal Co., 112- 
109; Sheldon vy. Kivett, 110-408; Lambe v. Love, 109-305; Guilford v. Georgia, 109-310; 
Plemmons v. Imp. Co., 108-614; Allen v. Royster, 107-278; Spaugh v. Boner, 85-208; Wilson 
v. Lineberger, 82-412; Railroad v. Richardson, 82-343; Gay v. Brookshire, 82-409; Long v. 
Bank, 81-41; Capel v. Peebles, 80-90; McBryde v. Patterson, 78-412; Crawley v. Woodfin, 
78-4; Foster v. Penry, 77-160; Perry v. Whitaker, 77-102; Mitchell v. Kilburn, 74-483; 
Mastin v. Marlow, 65-696; Garrett v. Trotter, 65-435; Smith v. Mitchell, 63-620. 


No appeal lies from setting aside a judgment where facts show inadvertence, excusable 
neglect, etc.: Norton v. McLaurin, 125-185; see, also, cases under section 600—from the refusal 
of or granting leave to file exceptions at a term of court subsequent to the one to which the 
report is submitted, Johnson v. Loftin, 111-319; McNeill v. Hodges, 105-52; Levenson vy. 
Elson, 88-182; Long v. Gooch, 86-709; Wittkowsky v. Logan, 86-540; Long v. Logan, 86-535— 
from order allowing additional exceptions filed to referee’s report, R. R. v. King, 125-454— 
from an order making an allowance to referee, Worthy v. Brower, 93-492—from the refusal 
or intimation of a refusal to allow counterclaim to be pleaded, Milling Oo. y. Finlay, 110- 
411—from an order striking out an irregular judgment at the term rendered, Halyburton y. 
Carson, 80-16; Dick v. Dickson, 63-488—from an order of judge to show cause why receiver 
should not be appointed, Gray v. Gaither, 71-55—from an order setting aside a compulsory 
reference, Bushee v. Surles, 79-51; see, also, section 573—from refusal of judge to reopen a 
case for additional evidence, Pain yv. Pain, 80-322—from refusal to hear affidavits upon a 
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motion to confirm a report of commissioners, Worthington v. Coward, 114-289; Hanes v. 
R. R., 109-490; Skinner y. Carter, 108-106—from refusal to open bidding on an advance of 
ten per cent before sale confirmed, Thompson v. Rospigliosi, 162-146; Taylor v. Carrow, 156-6; 
Copping v. Mfg. Co., 153-329; Uzzle v. Weil, 151-131; Crabtree v. Scheelky, 119-56; Trull v. 
Rice, 92-572—from an order appointing commissioners in condemnation proceedings, Hendrick 
vy. R. R., 98-481; R. R. v. Warren, 96-620; Tel. Co. v. R. R., 83-420—from an order refusing 
to dismiss supplementary proceedings, Turner v. Holden, 109-182—from an order striking out 
counterclaim, Bazemore vy. Bridgers, 105-191; Knott v. Burwell, 96-272—from an order for 
the docketing of a case brought up from a justice’s court by recordari, State v. Warren, 100- 
489—from a judgment overruling exceptions to the report of processioners, Martin v. Flippin, 
101-452—from an overruling of defendant’s demurrer to indictment, State v. McDowell, 
84-798. 

No appeal lies from interlocutory orders, when appellant is not seriously prejudiced by 
delay and deprived of no substantial right: Navigation Co. v. Worrell, 133-93; Brown vy. 
Nimocks, 126-808; Benton vy. Collins, 121-66; Harding v. Hart, 118-839; Bruce v. Crabtree, 
116-528; Sinclair v. R. R., 111-507; Hilliard v. Oram, 106-467; Warren v. Stancill, 117-112; 
Clement v. Foster, 99-255; Blackwell v. McCaine, 105-460; Hailey v. Gray, 93-195; Welch v. 
Kinsland, 93-281; Loftin v. Rouse, 94-508; Sneeden vy. Harris, 107-311; Williams v. Walker, 
107-334; Railroad v. Warren, 92-620; Leak v. Covington, 87-501; Comrs. v. Cook, 86-18; 
Hines y. Hines, 84-122; Telegraph Co. v. R. R., 83-420; Sutton v. Schonwald, 80-20—court 
will not entertain fragmentary appeals, Headman vy. Comrs., 177-261; Joyner v. Reflector 
Co., 176-274; Chambers v. R. R., 172-555; Walker vy. Reeves, 165-35; Chadwick v. R. R., 
161-209; Smith v. Miller, 155-242; Shields v. Freeman, 158-123; Moore v. Lumber Co., 150- 
261; Shelby v. R. R., 147-537; Hinton v. Life Ins. Co., 116-22; McGehee v. Tucker, 122-186; 
Rodman y. Calloway, 117-13; Hicks v. Gooch, 93-112; Arrington v. Arrington, 91-301; Comrs. 
v. Satchwell, 88-1; Hines v. Hines, 84-122; White v. Utley, 94-511; an appeal involving an 
injunction to prevent levying a tax is not fragmentary, Gill v. Comrs., 160-177. 

No appeal lies from order recommitting referee’s report for correction: Kerr v. Hicks, 122- 
409; Alexander y. Alexander, 120-472; Wallace v. Douglas, 105-42; Leak v. Covington, 95- 
193; Grant v. Reese, 90-3; Torrence v. Davidson, 90-2; Jones v. Call, 89-188; Lutz v. Cline, 
89-186; Comrs. vy. Magnin, 85-114—-from order for examination in supplementary proceedings, 
Bruce vy. Crabtree, 116-528—from order to clerk directing him to send up to next term a 
transcript of proceedings supplemental to execution, Bank v. Burns, 107-465; Turner y. 
Holden, 109-182—from order of state court to its clerk to certify record to federal court, 
after the latter court has ordered its removal, Mayo v. Dockery, 127-l1—from an order in- 
structing receivers to sue individual stockholders of a corporation for amount of stock unpaid, 
appeal by corporation, Black vy. Copper Co., 115-382—from an order setting aside verdict as 
to one issue and ordering new trial upon that alone, Jarrett v. Trunk Co., 144-299—from a 
refusal to grant motion for bill of particulars in embezzlement case, State v. Dewey, 139-556. 

No appeal lies from order for mistrial except in capital case: State v. Andrews, 166-349. 
Whether an order consolidating cases is reviewable, see Wilder v. Greene, 172-94; Summer v. 
Staton, 151-198; Hartman v. Spiers, 87-28; Morrison v. Baker, 81-76; Glenn vy. Bank, 70-192. 
Error which does not appear to have prejudiced the party will be disregarded: Brewer v. 
Ring and Valk, 177-476; State v. Heavener, 168-156; State v. Smith, 164-475; State v. Vann, 
162-534; Kornegay v. R. R., 154-389; Bernhardt v. Dutton, 146-206; State v. Harrison, 145- 
408. Excluding a question when it does not appear what the answer would have been is not 
reviewable: Bank v. Wysong & Miles Co., 177-284; Smith v. Comrs., 176-466; Rawls v. R. R., 
172-211; Jenkins v. Long, 170-269. Matters decided upon a former appeal are not reviewable 
by a second appeal: Carson y. Ins. Co., 165-135; Riley v. Sears, 156-267; Carson v. Bunting, 
156-29; Roberts v. Baldwin, 155-276; Green v. Green, 143-406; Harris v. Quarry Co., 137-204; 
Setzer v. Setzer, 129-296; Howe v. Hall, 128-167; Pretzfelder v. Ins. Co., 123-164. A de- 
cision of one judge of superior court is not reviewable by another judge: Dockery v. Fair- 
banks, 172-529. See cases cited under section 1412, 





639. Appeal from judge in special proceedings. Any party, within ten days 
after notice of such judgment, may appeal to the supreme court of the state, 
upon any matter of law or legal inference therein, under the regulations pro- 
vided for appeals in other cases. 

Rey., s. 588; Code, s. 256; C. C. P., s. 115. 

See sections 634 and 636. 279 
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640. Interlocutory orders reviewed on appeal from judgment. Upon an 
appeal from a judgment, the court may review any intermediate order involving 
the merits and necessarily affecting the judgment. 

Rev., 8. 589; Code, s..562; C. C. P:, s. 318. 

As to appeals from interlocutory orders, see section 638. Appeals from interlocutory or 
subsidiary orders, judgments and decrees made in a cause carry up for review only the ruling 
of the court upon that special point; the order or judgment appealed from is not vacated, but 


further proceedings under it are suspended until its validity is determined: Green vy. Griffin, 
95-50; Combes v. Adams, 150-64; Bonner v. Rodman, 163-1. 


641. When appeal taken. The appeal must be taken from a judgment ren- 
dered out of term within ten days after notice thereof, and from a judgment 
rendered in term within ten days after its rendition, unless the record shows an 
appeal taken at the trial, which is sufficient, but execution shall not be sus- 
pended until the giving by the appellant of the undertakings hereinafter required. 

Rey., s. 590; Code, s. 549; 1889, c. 161; C. C. P., s. 300. 

For undertaking to stay execution pending appeal, see section 650. For ‘appeals taken from 
justices’ courts, see sections 1528-1534. Appeals from judgments rendered in term must be 
taken within ten days of rendition: Howe y. Hall, 128-169; Mecke v. Mineral Co., 122-796; 
Marion y. Tilley, 119-474; Tucker v. Life Assn., 112-796; Simmons y. Allison, 119-556; 
Brantley v. Jordan, 90-26; Applewhite v. Fort, 85-596; Bryan v. Hubbs, 69-423—and no inti- 
mation of intention to appeal need be made at the time of the trial where notice given as re- 
quired, Russell v. Hearne, 113-361. The ten days dates from the last day of the term, which 
means when the judge leaves the bench; not from the constructive expiration of the term: 
Delafield v. Construction Co., 115-21; Davison v. Land Co., 120-259; Zell Guano Co. v. Hicks, 
120-29. When judgment is rendered out of term the time is counted from the filing with the 
clerk: Fisher v. Fisher, 164-105. When judgment appealed from states that appeal was 
taken, it must necessarily mean that it was taken in time: Delozier v. Bird, 123-689; Atkinson 
vy. R. R., 113-689. Order to transfer custody of a child is suspended on appeal and giving the 
bonds required: Page v. Page, 166-90. 


642. Entry and notice of appeal. Within the time prescribed in the preced- 
ing section, the appellant shall cause his appeal to be entered by the clerk on 
the judgment docket, and notice thereof to be given to the adverse party unless 
the record shows an appeal taken or prayed at the trial, which is sufficient. 

Reyv., s. 591; Code, s. 550; C. C. P., s. 301. 

See cases cited under section 641. No intimation of intention to appeal is necessary at the 
time of trial if the statute is complied with: Russell v. Hearne, 113-361. No notice is re- 
quired when appeal is taken in open court: Investment Co. v. Kelly, 123-388. The record 
must show that an appeal was duly taken: Howell v. Jones, 109-102; Mfg. Co. v. Simmons, 


97-89; Moore v. Vanderburg, 90-10; Walton v. McKesson, 101-428. See, also, cases cited under 
section 643, as to perfecting appeals. 


643. Case on appeal; statement, service, and return. The appellant shall 
cause to be prepared a concise statement of the case, embodying the instructions 
of the judge as signed by him, if there be an exception thereto, and the request 
of the counsel of the parties for instructions if there be any exception on 
account of the granting or withholding thereof, and stating separately, in 
articles numbered, the errors alleged. A copy of this statement shall be served 
on the respondent within fifteen days from the entry of the appeal taken; within 
ten days after such service the respondent shall return the copy with his 
approval or specific amendments indorsed or attached; if the case be approved 
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by the respondent, it shall be filed with the clerk as a part of the record; if not 
returned with objections within the time prescribed, it shall be deemed approved. 
Rev., s. 591; Code, s. 550; C. C.P., s. 301; 1905, c.. 448. 


As to time and manner of taking exceptions, see section 590. 


GENERALLY. The statute respecting the preparation of appeals must be strictly com- 
plied with: State v. Neville, 175-731; Jenkins v. Carson, 173-725; Lindsey v. Knights of 
Honor, 172-818; Cozart v. Assur. Co., 142-522; Davis v. Wall, 142-450; Cook v. Vickers, 141- 
101; Sigman v. R. R., 135-181; Brinkley v. Smith, 130-226; Baker v. Hobgood, 126-152; 
Pretzfelder v. Ins. Co., 123-164; Lucas v. R. R., 121-508; Alexander v. Alexander, 120-472; 
Griffin v. Nelson, 106-235; Smith v. Abrams, 90-21; Hemphill v. Blackwelder, 90-14; Gregory 
v. Hobbs, 92-39. The parties may waive matter of time in the perfecting of appeals, but 
such waiver must appear of record or by the affidavits of appellee or by agreement in writing: 
Wade v. Newbern, 72-498; Pipkin v. McArtan, 122-194; Sondley v. Asheville, 112-694; Hemp- 
hill vy. Morrison, 112-756; Graves v. Hines, 106-323; Mfg. Co. v. Simmons, 97-89; Short v. 
Sparrow, 96-348; McCanless v. Reynolds, 91-244; Officers v. Bland, 91-1; Scroggs v. Alex- 
ander, 88-64; Holmes vy. Holmes, 84-833; Hutchinson v. Rumfelt, 83-441; Pennington v. 
Pennington, 75-355; Walton v. Pearson, 82-464; Sever v. McLaughlin, 82-332; Taylor vy. 
Brower, 78-8; Rouse v. Quinn, 75-354; Adams v. Reeves, 74-106; Gupton v. Sledge, 161-214; 
Mirror Co. v. Casualty Co., 157-29; Comrs. v. Chapman, 151-327. Method of perfecting appeal 
touched upon in the following cases: Lee v. Baird, 146-361; Vivian v. Mitchell, 144-472; 
Laney v. Mackey, 144-630; Craddock vy. Barnes, 140-427; Love v. Love, 139-363; Brown vy. 
Plott, 129-272; Blair v. Coakley, 136-405; Atkinson vy. R. R., 113-586; Baden v. Pugh, 129-60; 
Packing Co. v. Williams, 122-406; Brafford v. Reed, 124-345; State v. Frizell, 111-724; State 
y. Telfair, 139-555; Avery v. Pritchard, 93-266; Coates v. Wilkes, 94-178; Wilson v. Seagle, 
84-110. In cases where both parties appeal: Mills v. Guaranty Co., 136-255; State v. Bost, 
125-707; State v. Mallett, 125-718; Jones v. Hoggard, 107-349; Perry v. Adams, 96-347; 
Morrison y. Cornelius, 63-346—the appeal of one will not bring up that of another: Bank y. 
Bobbitt, 108-525. 

STATEMENT OF CASE ON APPEAL. The case on appeal is no part of the record 
proper, but a part of transcript: State v. Matthews, 142-621. A case on appeal embraces 
the exceptions taken and such of the evidence, charge, prayers and other matters occurring 
at the trial as are necessary to present the matters excepted to for review: Cressler v. Ashe- 
ville, 138-482. Suggestions as to making up case on appeal: Jones v. R. R., 153-419; Me- 
Dowell v. Kent, 153-555; Thompson vy. Williams, 175-696; Gaither v. Carpenter, 143-240; 
Davis v. Wall, 142-450; Marable v. R. R., 142-564; Hicks v. Kenan, 139-337; Cressler v. 
Asheville, 138-482; Cameron y. Power Co., 137-101; Sigman v. R. R., 135-181; Hart v. Cannon, 
133-10; Gwaltney v. Assur. Society, 132-925; Vanderbilt v. Pickelsimer, 128-556; State v. 
Kinsauls, 126-1095; Bradley v. R. R., 126-736; State v. Ridge, 125-657; Lucas v. R. R., 121- 
508; James v. R. R., 121-530; Bennett v. Tel. Co., 128-103; Mining Co. v. Smelting Co., 
119-415; Watkins v. R. R., 116-961; State v. Cox, 110-503; McKinnon y. Morrison, 104-354; 
Anthony v. Estes, 99-598; State v. Sloan, 97-499; McGowan v. R. R., 95-417; State v. Alston, 
94-930; Gregory v. Forbes, 94-220; Strickland v. Draughan, 88-315; Surratt v. Crawford, 
87-372; Turner vy. Foard, 83-683; McNeill v. Chadbourn, 79-149; Sampson v. R. R., 70-404. 
The case on appeal must be made up by appellant, and not a direction to the clerk to fill cer- 
tain blanks by copying the record: Sloan v. Assurance Society, 169-257. The case must con- 
tain assignments of error based upon exceptions duly taken: Borden v. Power Co., 174-72; 
Harrison y. Dill, 169-542; Bank v. MeArthur, 168-48; Jones v. R. R., 153-419; McDowell v. 
Kent, 153-555; Worley v. Logging Co., 157-490; Allred v. Kirkman, 160-392; Gaither v. 
Carpenter, 143-240; State v. Matthews, 142-621; Cressler v. Asheville, 138-482; Arnold v. 
Hardy, 131-113; Coley v. Statesville, 121-317; Falkner v. Thompson, 112-455; Hverett v. 
Williamson, 107-204; Ferrell v. Thompson, 107-420; Boyer v. Teague, 106-571; Taylor 
Plummer, 105-56; Lindsey v. Sanderlin, 104-331; Rodman y. Harvey, 102-1; Calvert vy. Miller, 
94-600; Phipps v. Pierce, 94-514—and such assignments of error must be specific and dis- 
tinct: Haddock v. Stocks, 167-70; Steeley v. Lumber Co., 165-27; Wheeler v. Cole, 164-378; 
Thompson vy. R. R., 147-412; Lee v. Baird, 146-361; Brumble v. Brown, 71-513; In re Murray’s 
Will, 141-588; Carson v. R. R., 128-95; Pierce v. R. R., 124-99; Falkner v. Thompson, 112- 
455; Greensboro v. McAdoo, 110-430; Watts v. Warren, 108-517; Clements v. Rogers, 95-248; 
Wiley v. Logan, 95-358; Arrington v. Goodrich, 95-462; Baum vy. Shooting Club, 94-217; 
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Summer v. Candler, 92-684; State v. Keath, 83-626; Straus vy. Beardsley, 79-59; Williamson 
v. Canal Co., 78-161; Bridgers v. Bridgers, 69-451; Bland v. O’Hagan, 64-471; Stout v. 
Woody, 63-37; Whitesides v. Twitty, 30-431; Sutliff v. Lunsford, 30-318—and must be briefly 
and clearly stated and numbered: Smith vy. Mfg. Co., 151-260; Sigman v. R. R., 135-181; 
Jones vy. R. R., 153-419; Hobbs v. Cashwell, 158-597; Rules 19, 21, 27—yet sometimes, as in 
this case, they must be presented with such fullness of statement as will enable court to de- 
termine the real merits: Boyer v. Teague, 106-571—and if there is no ‘‘case settled,’’ or if 
case does not assign error specifically enough to be definite and understood by the court, the 
judgment below will be affirmed or, under some circumstances, case will be remanded, unless 
error apparent upon the record: Meadows v. Wharton, 147-178; Wheeler v. Cole, 164-378; 
State v. Lewis, 145-585; Gaither v. Carpenter, 143-241; Cressler v. Asheville, 138-482; Trim- 
mer v. Gorman, 129-161; Felmet v. Exp. Co., 123-499; Hicks v. Westbrook, 121-131; Barrus 
v. R. R., 121-504; Cunningham y. Cunningham, 121-413; Smith v. Smith, 119-311; Roberts v. 
Partridge, 118-355; Collins v. Young, 118-265; MeCrimmen y. Parish, 116-614; Delafield v. 
Const. Co., 115-21; Fertilizer Co. v. Black, 114-591; Rosenthal v. Roberson, 114-594; Maggett 
v. Roberts, 114-227; Forte v. Boone, 114-176; State v. Carter, 113-639; Cummings vy. Hoffman, 
113-267; Marshall v. Stine, 112-697; State v. Whitmire, 112-895; Hamilton v. Icard, 112-589; 
State v. Green, 111-646; State v. Foster, 110-510; Lovie v. Ins. Co., 109-302; Howell v. Jones, 
109-102; Peebles v. Braswell, 107-68; State v. Brown, 106-645; Taylor v. Plummer, 105-56; 
State v. Henry, 104-914; State v. Bell, 103-438; Currie v. Clark, 101-329; Thornton v. Brady, 
100-38; Patton v. Gash, 99-280; Brendle v. Herren, 98-539; Wilson v. Shepherd, 98-154; 
Carroll v. Barden, 97-191; Dupree v. Tuten, 97-94; Justice v. R. R., 96-412; Pleasants v. 
R. B., 95-195; Denning v. Gainey, 95-528; Rencher y. Anderson, 95-208; Baum y. Shooting 
Club, 94-217; State v. Gardner, 94-953; Williams v. Johnston, 94-633; State v. Powell, 94-920; 
State v. Freeman, 93-558; Green v. Dawson, 92-61; McDaniel v. Pollock, 87-503; Mott v. 
Ramsay, 90-29; Royster v. Burwell, 90-25; Neal v. Mace, 89-171; State v. Sheppard, 87-574; 
Swepson vy. Summey, 74-551; King v. Page, 86-725. But no assignment of error is necessary 
where the record presents the exceptions: Comrs. v. Scales, 171-523; Bessemer Co. v. Hdw. 
Co., 171-728; Cressler v. Asheville, 138-482; Railroad v. Stewart, 132-248; Clark v. Peebles, 
120-31; Wilson v. Lumber Co., 131-163; Brooks v. Austin, 94-222; State v. Byrd, 93-624; 
State v. Crook, 91-536—nor where case tried in court below upon a case agreed: Greensboro 
v. MeAdoo, 112-359; Chamblee v. Baker, 95-98; Davenport v. Leary, 95-203—mnor where case 
tried on demurrer: Chamblee v. Baker, 95-98—nor when exception only taken to judgment 
and an appeal is itself an exception thereto: Wallace v. Salisbury, 147-58; Mershon yv. Mor- 
ris, 148-48; Ullery v. Guthrie, 148-417; Wilson v. Lumber Co., 131-163; Railroad v. Stewart, 
132-248; Robeson v. Hodges, 105-49; Murray v. Southerland, 125-175; Delozier v. Bird, 123- 
689; Reade v. Street, 122-301. On appeal from a judgment of nonsuit no assignment of 
error is necessary: Queen v. R. R., 161-217. It is not sufficient to file stenographer’s notes of 
evidence, but a concise statement in narrative form should be prepared: Brewer vy. Mfg. Co., 
161-211; Skipper v. Lumber Co., 158-322; Bucken yv. R. R., 157-443; Cressler vy. Asheville, 
138-482; Durham v. R. R., 108-399. 

Exceptions to the charge may for the first time be set out by appellant in his case on appeal: 
Bank vy. Sumner, 119-591; Lowe vy. Elliott, 107-718; also see under section 590 (2). Where 
counsel agreed that all papers should form the case on appeal, case remanded for assignment 
of error: Holly v. Holly, 94-639. On appeal from order setting aside a verdict for error of 
law, appellant should assign as error the refusal of judgment and setting aside verdict and 
that there was no error against appellee: Powers y. City of Wilmington, 177-361. Excep- 
tions taken on trial and not in the assignments of error, or being in the record are not set 
out in the brief or on argument, are considered abandoned: Gray v. Cartwright, 174-49; Britt 
v. R. R., 148-37; R. BR. v. R. R., 148-59. Rule 34. 

Where the record proper differs from case on appeal, the former controls: Ladd v. Teague, 
126-544; State v. Truesdale, 125-696; Sutton v. Phillips, 117-230; Threadgill v. Comrs., 116- 
616; MeDaniel v. Scurlock, 115-295; State v. Ramsour, 113-642; State v. Carlton, 107-956; 
Bowen v. Fox, 99-127; McCanless y. Flinchum, 98-358; McNeill v. Lawton, 97-16; Adrian v. 
Shaw, 84-832; State v. Keeter, 80-472; Farmer v. Williard, 75-401; but see Walton vy. Me- 
Kesson, 101-428. Case on appeal cannot be varied or amended by affidavit to supreme court: 
Covington v. Newberger, 99-523. 


SERVICE OF CASE ON APPEAL. A dispute as to whether service was made in time 
should be settled by court below: Barrus v. R. R., 121-505; Westbrook vy. Hicks, 121-132; 
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Cummings v. Hoffman, 113-267; McDaniel v. Scurlock, 115-297; Walker v. Scott, 102-487. 
An agreement for extension of time should be in writing: Mirror Co. v. Casualty Co., 157-29. 
Rule 39. Where nothing to show service on appellee in time and case sent up signed only by 
appellant, it will not be considered: Mfg. Co. v. Simmons, 97-89; McNeill v. R. R., 117-642; 
State v. Perry, 122-1019; Hicks v. Westbrook, 121-131; Guano Co. v. Hicks, 120-30; Smith 
vy. Smith, 119-311; Rosenthal v. Roberson, 114-594; Cummings v. Hoffman, 113-268; Hamilton 
v. Ieard, 112-592; Peebles v. Braswell, 107-68. When not served in time, judge strikes appel- 
lant’s case from the files: Hicks v. Westbrook, 121-131. Service must be made by an officer, 
unless service accepted: Smith v. Smith, 119-314; Herbin v. Wagoner, 118-656; Allen v. 
Strickland, 100-225; State v. Johnson, 109-852. Certificate of service by sheriff will be ac- 
cepted against affidavit of party: Burlingham v. Canady, 156-177. Service by town constable 
not sufficient: Forte v. Boone, 114-176—nor by counsel: Roberts v. Partridge, 118-355—and 
should be made by copy: Watkins v. R. R., 116-961; State v. Price, 110-599—but if original 
served instead of copy, appellee cannot complain: McDaniel v. Scurlock, 115-295. Time of 
service should be computed; how: Murphy v. Electric Co., 174-782; Land Co. y. Chester, 
170-399; Fisher v. Fisher, 164-105; Bd. of Education v. Orr, 161-218; Hardee v. Timberlake, 
159-552; Lumber Co. v. Rowe, 151-130; Houston v. Lumber Co., 136-328; Mecke v. Mineral 
Co., 122-796; Davison v. Land Co., 120-259; Guano Co. v. Hicks, 120-29; Simmons v. Allison, 
119-556; Rosenthal v. Roberson, 114-594; Delafield v. Construction Co., 115-21; Walker v. 
Scott, 104-481; Chamblee v. Baker, 95-98; Turrentine v. R. R., 92-642; Worthy v. Brady, 
91-265—unless appellant takes the ten days allowed from adjournment in which to appeal, 
when he has ten days more in which to serve case on appeal: Mecke vy. Mineral Co., 122-796. 
Settlement of case by judge does not cure failure to serve in time: Barber v. Justice, 138-22; 
Barrus v. R. R., 121-504; McNeill v. R. R., 117-642; Forte v. Boone, 114-176. Legal mode of 
service not waived by appellee’s agreeing that appellant is ‘‘to serve case’’ by certain time: 
Smith vy. Smith, 119-311. Defective service cured by appellee’s acceptance and his filing ex- 
ceptions without objecting to service: Woodworking Co. v. Southwick, 119-611. Statutory 
time cannot be extended without consent of parties: Cozart v. Assur. Co., 142-522; Barber v. 
Justice, 138-20; Pipkin v. McArtan, 122-194; Hemphill v. Morrison, 112-756; Sondley v. 
Asheville, 112-694—but consent presumed if order is of record: Woodworking Co. v. South- 
wick, 119-611; Henry vy. Hilliard, 120-479. The court cannot extend the time fixed by con- 
sent: Gupton v. Sledge, 161-214; Cox v. Lumber Co., 177-227. Where several parties on 
same side, how case served: Shober v. Wheeler, 119-471. In a criminal case service must be 
made upon the solicitor: State v. Stevens, 152-840. Where appellant mailed case and fees 
to sheriff in ample time, but sheriff did not receive them: Arrington y. Arrington, 114-113. 
Statute regulating manner of service of notices is applicable to service of case on appeal and 
exception thereto: State v. Price, 110-599. As to whether, upon counsel tendering case to 
opposing counsel, who treated it as a service and began preparing countercase, it is sufficient 
service, see Ice Mfg. Co. v. R. R., 125-21; see, also, Roberts v. Fartridge, 118-355. 


APPELLEE’S RETURN TO APPELLANT’S CASE. Appellee may file specific excep- 
tions or may put them in the form of a countercase: State v. King, 119-910; McDaniel v. 
Scurlock, 115-295; Harris v. Carrington, 115-187; Horne y. Smith, 105-322. 

TIME WITHIN WHICH APPELLEE MUST MAKE RETURN. Where exceptions not 
served in time because sheriff did not get his mail containing them: Arrington vy. Arrington, 
114-115. Where appellant wired that he would accept service of exceptions upon his return, 
and does so, he is estopped to insist that it was filed too late: Watkins v. R. R., 116-961. 
Where agreement that appellant may have thirty days to file his case and appellee thirty days 
thereafter, appellee has thirty days from service of appellant’s case: Mitchell v. Haggard, 
105-173. Appellant cannot complain that his case was not returned in time when appellee’s 
exceptions thereto were filed in time: McDaniel v. Scurlock, 115-295. Countercase served by 
whom: Herbin vy. Wagoner, 118-656; and see cases supra under ‘‘service of case on appeal.’’ 

If appellee does not return with exceptions or countercase, appellant’s case becomes case 
on appeal: Barber vy. Justice, 138-20; State v. Freeman, 127-544; State v. Price, 110-599; 
State v. Carlton, 107-956; Booth vy. Ratcliffe, 107-6; Russell v. Davis, 99-115; Isler v. Had- 
dock, 72-119. 


644. Settlement of case on appeal. If the case on appeal is returned by the 
respondent with objections as prescribed, the appellant shall immediately request 
the judge to fix a time and place for settling the case before him. If the appel- 
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lant delays longer than fifteen days after the respondent serves his countercase, 
or exceptions, to request the judge to settle the case on appeal, and delays for 
such period to mail the case and countercase or exceptions to the judge, 
then the exceptions filed by the respondent shall be allowed, or the countercase 
served by him shall constitute the case on appeal; but the time may be extended 
by agreement. 

The judge shall forthwith notify the attorneys of the parties to appear before 
him for that purpose at a certain time and place, within the judicial district, 
which time shall not be more than twenty days from the receipt of the request. 
At the time and place stated, the judge shall settle and sign the case, and deliver 
a copy to the attorney of each party, or, if the attorneys are not present, file 
a copy in the office of the clerk of the court. If the judge has left the district 
before the notice of disagreement, he may settle the case without returning to 
the district. 

In settling the case, the written instructions signed by the judge, and the 
written request for instructions signed by the counsel, and the written excep- 
tions, are deemed conclusive as to what these instructions, requests, and excep- 
tions were. If a copy of the case settled was delivered to the appellant, he 
shall within five days thereafter file it with the clerk, and if he fails to do so, 
the respondent may file his copy. 

The judge shall settle the case on appeal within sixty days after the termina- 
tion of a special term or after the courts of the districts have ended, and if the 
judge in the meantime has gone out of office, he shall settle the case as if he were 
still in office. Any judge failing to comply with this section is liable to a penalty 
of five hundred dollars, for the use of any person who sues for it. 

Rey., s. 591; Code, s. 550; C. C. P., s. 301; 1889, c. 161; 1907, c. 312. 

APPLICATION TO JUDGE TO SETTLE CASE. The appellant must apply to judge to 
settle the case, and send the papers for that purpose: McNeill v. R. R., 173-729; Holloman 
v. Holloman, 172-835; Turner v. Gas Co., 171-750; Transportation Co. v. Lumber Co., 168-60; 
Burlingham v. Canady, 156-177; Chauncey y. Chauncey, 153-12; Comrs. v. Chapman, 151-327; 
Stroud vy. Tel. Co., 1383-253; Stevens v. Smathers, 123-497; Simmons v. Andrews, 106-201; 
Kirkman v. Dixon, 66-406—and if he sends papers to judge without requesting a day for 
settlement, etc., the judge need not give notice required: State v. Williams, 109-846; Walker 
v. Scott, 106-56. Judge sets time and place and gives notice: Slocumb vy. Const. Co., 142-353. 

SETTLEMENT OF THE CASE. In settling a case on appeal the judge does not merely 
adjust the differences between the two cases, but may disregard both cases, and should do so 
if he finds that the facts of the trial were different: Slocumb v. Const. Co., 142-353; State v. 
Gooch, 94-985. Where judge sustains appellee’s exceptions and orders case redrafted and 
presented for his signature, but appellant sends up the papers; effect: Gaither v. Carpenter, 
143-240; Mitchell v. Tedder, 107-358; Hinton vy. Greenleaf, 115-5. Where appellant sends 
up his case and appellee’s exceptions, without judge settling case, appellant is deemed to have 
accepted exceptions: Stevens v. Smathers, 123-497; Roberts v. Partridge, 118-357; Lyman vy. 
Ramseur, 113-503; Jones v. Call, 93-170; Owens v. Phelps, 92-231, Appellant sending to judge 
appellee’s exceptions drawn in irregular manner thereby waives their irregularity: Byrd v. 
Bazemore, 122-115. Where judge fails to settle case, and makes return that his notes are lost 
and his recollection not clear, new trial will be granted only when appellant guilty of no 
laches: State v. Huggins, 126-1055; McGowan vy. Harris, 120-139; Ritter v. Grimm, 114-373; 
Clemmons v. Archbell, 107-653; Owens y. Paxton, 106-480; Comrs. v. Steamship Co., 98-163; 
Burton v. Greene, 94-215; Sanders v. Norris, 82-243; Isler v. Haddock, 72-119; State v. 
Powers, 10-376. Judge may settle the case even after subjecting himself to penalty for delay: 
State v. Williams, 109-846. Where judge added to the case on appeal that he didn’t remember 
distinctly what occurred, remanded that he may settle case again: Simmons vy. Andrews, 104- 
127. Counsel can agree on case without judge: Slocumb v. Construction Co., 142-349; State 
v. Chaffin, 125-660; State v. Gooch, 94-982. 
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The statement of the case on appeal imports absolute verity, and certiorari will not issue to 
force judge to make up new case and insert matters alleged to have been omitted: State v. 
Gay, 94-821; Cameron v. Power Co., 137-101; State v. Journigan, 120-568; Paper Co. v. 
Chronicle, 115-147; State v. Hart, 116-977; Allen v. McLendon, 113-319; State v. Debnam, 
98-712; State v. Gooch, 94-982; State v. Miller, 94-902. The practice of interpolating ‘‘Here 
clerk will copy judge’s notes’’: Wood v. R. R., 118-1056. The case as ‘‘settled’’ by the 
judge, counsel not agreeing, is the only case that should come up or which can be considered: 
Thompson vy. Williams, 175-696; Gaither v. Carpenter, 143-240; State v. Dewey, 139-563. 
Admonition to counsel as to their duty when judge settles case on appeal: Cameron vy. Power 
Co., 137-102. Where case returned to judge for a settlement, counsel should be present: Ibid. 
Remedy of appellant when judge does not send up case setting forth the exceptions properly 
is by certiorari, provided judge makes known his willingness to correct them: Allen vy. Mc- 
Lendon, 113-319; Broadwell v. Ray, 111-457; McDaniel v. King, 89-29; see cases under sec- 
tion 630. Where no case on appeal appears to have been served by appellant, the case sent up 
as settled by the judge is presumed to have been by consent: State v. Crook, 91-536. Where 
in judge’s statement of case it says counsel agreed that judge should make out statement, it 
will be taken as true, even though appellee makes affidavit otherwise: McCoy vy. Lassiter, 
94-131. 

Instances of where, for various inadvertent acts or where parties misled, case was remanded 
for judge to settle again: Arrington yv. Arrington, 114-113; Mitchell v. Haggard, 105-173; 
Walker v. Scott, 104-481; Simmons vy. Andrews, 104-127; Russell v. Koonce, 102-485; Ware 
v. Nesbit, 92-202; see, also, cases under section 630, ‘‘Certiorari.’’ Having ‘‘settled’’ case at 
time and place appointed, the judge is functus officio, unless by agreement of parties or by 
certiorari he resettles it: Slocumb v. Const. Co., 142-349—the court having no power to order 
him to change it: Ibid. 

WHERE JUDGE DIES OR IS OUT OF DISTRICT. Where judge dies before settling 
case and appellant guiltless of laches, new trial awarded: State v. Parks, 107-821; Brendle v. 
Reese, 115-552; Heath v. Lancaster, 116-70; Parker v. Coggins, 116-71; Taylor v. Simmons, 
116-70—but if appellant guilty of inexcusable laches, judgment affirmed: Heath v. Lancaster, 
116-69; Simmons vy. Andrews, 106-201. Where judge dies before case settled the appellant 
can withdraw his case and have appeal heard on countercase: Ridley v. R. R., 116-923—or 
appellee can withdraw his case and have it heard upon appellant’s case: Drake v. Connelly, 
107-463. It was formerly (before enactment of present provision in above section) held that 
new trial would be granted where judge’s term expired before settling the case: State v. 
Robinson, 143-625. The judge should settle the case in the district where tried, except as 
provided in this section: Cameron v. Power Co., 187-99; Whitesides v. Williams, 66-143. 


645. Clerk to prepare transcript. The clerk on receiving a copy of the case 
settled, as required in the preceding sections, shall make a copy of the judgment 
roll and of the case, and within twenty days transmit the same, duly certified, 
to the clerk of the supreme court. The clerk, except in cases where parties are 
allowed to appeal without giving an undertaking on appeal, shall not be required 
to make the copy of the record in the case for the supreme court until the 
appellant has given the undertaking on appeal or made the deposit required. 

Rev., s. 592; Code, s. 551; 1889, c. 185; C. C. P., s. 302. 

PREPARING AND SENDING UP TRANSCRIPT. It is the duty of appellant to see that 
the transcript is prepared, docketed and printed in proper time: Truelove y. Norris, 152-755; 
Vivian v. Mitchell, 144-477; Sigman v. R. R., 1385-183; State v. Freeman, 114-872; State v. 
Frizell, 111-724—and he has the right to have so much of record sent up as he thinks proper: 
Smith y. Fite, 98-517; Sudderth v. McCombs, 67-353. The rules of the supreme court as to 
preparing, docketing and printing transcript must be complied with, or the appeal may be 
dismissed: Jenkins v. Carson, 173-725; Kearnes v. Gray, 173-717; Land Co. v. McKay, 168- 
83; Hawkins v. Tel. Co., 166-213; Davis v. Wall, 142-450; Sigman v. R. R., 185-182; Brinkley 
v. Smith, 130-226; Baker v. Hobgood, 126-152; Pretzfelder v. Ins. Co., 123-168; Lucas vy. 
R. R., 121-508; Alexander v. Alexander, 120-472. See Rules 5, 16, 17, 18, 19, 20, 21, 28, 29, 30. 
Clerk’s duties under this section are ministerial and he has no authority to pass upon the 
question whether the appeal has been perfected: Russell v. Davis, 99-115. He is to be guided 
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by order of the judge as to the papers to be sent up: Clark v. Machine Works, 150-88. Where 
trial judge orders clerk to put certain thing in the record and same is omitted by direction of 
appellant, appeal dismissed: Finch v. Strickland, 130-44. Tendering fees to clerk and his 
promise to send up record is insufficient excuse for delay: Truelove v. Norris, 152-755—nor 
is the fact that clerk was too busy to prepare transcript: Hewitt v. Beck, 152-757. 


WHAT TRANSCRIPT SHOULD CONTAIN. The transcript must show that a court was 
held at proper time and place and by proper judge: Jones v. Hoggard, 107-349; Sneeden v. 
Harris, 107-311; State v. Farrar, 103-411; High v. R. R., 112-885; State v. Daniel, 121-574; 
State v. Preston, 104-733; State v. Johnston, 93-559; Bethea v. Byrd, 93-141; State v. Butts, 
91-525; State v. McDowell, 93-541; Broadfoot v. McKeithan, 92-561—that case was properly 
constituted, jurisdiction of parties being properly obtained: Sigman y. R. R., 135-181; Wyatt 
v. R. R., 109-306; Markham vy. Hicks, 90-1; Jones v. Hoggard, 107-350; Daniel v. Rogers, 
95-134; Rowland v. Mitchell, 90-649—that issues were proposed and submitted: Tiddy v. 
Harris, 101-589—that appeal was duly taken: Mfg. Co. v. Simmons, 97-89—that (in criminal 
appeal) a grand jury was drawn, sworn and charged and presented the indictment: State v. 
Cameron, 122-1074; State v. Daniel, 121-574; State v. Weaver, 104-758; State v. Farrar, 103- 
411; State v. Johnston, 93-559; State v. McDowell, 93-541; but see State v. Jimmerson, 118- 
1173. The transcript in civil cases should contain the summons, pleadings, judgment and 
case on appeal: Cressler v. Asheville, 138-482; Rice v. Guthrie, 114-589; Allen v. Hammond, 
122-754; see Supreme Court Rules 19, 20, 27, 140-660, 661, 662—the order in an arbitration, 
the award, exceptions thereto, the action of the court thereupon, and the appeal: Wyatt v. 
R. R., 109-306; see, also, Murray v. Barden, 132-136—exhibits that are made part of plead- 
ings: Hicks v. Royal, 122-405—plats referred to, in same number as are required in case of 
briefs, etc.: Stephens v. McDonald, 132-135; Whichard v. R. R., 117-614—-facts which induced 
judge to grant or refuse a new trial: Braid v. Lukins, 95-123—undertaking for the prosecu- 
tion of the appeal: Office v. Huffsteller, 67-449; Whitehead v. Smith, 53-351—and the tran- 
script should not require reference to the record of another case: Branch v. R. R., 88-573. 
There should be an index of the entire record on the front page: Davis v. Wall, 142-450; Sig- 
man vy. R. R., 135-181; Pretzfelder v. Ins. Co., 123-167; Alexander v. Alexander, 120-472— 
marginal references: Sigman vy. R. R., 135-181; Brinkley v. Smith, 130-224; Alexander v. 
Alexander, 120-472—a grouping of exceptions relied upon, briefly and clearly stated and num- 
bered at the end of the case on appeal: Davis v. Wall, 142-450; Hicks v. Kenan, 139-337; 
Sigman vy. R. R., 135-181; Brinkley v. Smith, 130-224. Rule 19. 

Notice of appeal, though in the record, is no part of it: Ferrell v. Thompson, 107-420. 
Where clerk copied prayers for instructions in the wrong place and then in the right place 
referred to them, read as if at right place: Drake v. Connelly, 107-463. Indorsement on back 
of indictment no part of record: State v. Sheppard, 97-401. Where both parties appeal, two 
complete transcripts must be sent up; and counsel cannot waive this requirement: Pope v. 
Lumber Co., 162-208; Mills v. Guaranty Co., 136-255; Bank vy. Bobbitt, 108-525; Jones v. 
Hoggard, 107-349; Perry v. Adams, 96-347; Morrison yv. Cornelius, 63-346. When record is 
already in supreme court, so much of proceedings since former appeal should be sent up as 
is necessary to present appellant’s contention: Smith v. Mills, 155-247. 

Appellant’s statement of the case must not be sent up to contradict ‘‘case settled’’: State 
v. Dewey, 139-556; see Gaither v. Carpenter, 143-240—and if case sent up that should not be, 
party objecting should apply to court below to have it stricken out: Walker y. Scott, 102-487. 

Stenographic notes of trial are no part of the record on appeal: Skipper v. Lumber Co., 
158-322; Cressler v. Asheville, 138-482—nor is the evidence: Ibid.; also State v. Godwin, 27- 
403. Irrelevant matter should not be included: Sigman v. R. R., 135-182; Hancock y. R. R., 
124-228; Mining Co. v. Smelting Co., 119-415; Durham v. R. R., 108-399; Hilton v. McDowell, 
87-364. Conflict between record and case on appeal, record prevails: McNeill vy. Lawton, 
97-16; see under section 643. For certiorari to perfect the record, see under section 630. 
Where record defective, certiorari may be granted to perfect it: State v. Reid, 18-382; State 
v. Jackson, 112-849—or it may in some cases be remanded: State v. Farrar, 103-411. Eaton’s 
Forms recommended to clerks as a guide: State v. Butts, 91-526; approved in State v. Daniel, 
121-574. The transcript should not be a set of loose, disconnected papers: State v. Jones, 
82-691; Goff v. Pope, 82-696; State v. Guilford, 49-83—and imperfect: State v. May, 118- 
1204; State v. Farrar, 103-411; Spence v. Tapscott, 92-576; Weil v. Everett, 83-685. 

If no case on appeal is settled, the transcript should still be docketed, and if appellant is 
not guilty of laches, he is entitled to a certiorari: Russell v. Davis, 99-115; Haynes vy. Coward, 
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116-841; Hawkins v. Tel. Co., 166-213; Transportation Co. v. Lumber Co., 168-60; State v. 
Trull, 169-363; Cox v. Lumber Co., 177-227. See section 630. 


UNDERTAKING FOR COSTS OR A DEPOSIT IN CIVIL CASES: Caldwell v. Wilson, 
121-424; Brown y. House, 119-622; Sanders v. Thompson, 114-282; Broadwell v. Ray, 112- 
191; Bailey v. Brown, 105-127; Morris v. Morris, 92-142; Andrews v. Whisnant, 83-446; 
but see State vy. Cameron, 122-1074; Jacobs y. Burgwyn, 63-197. 


PRINTING THE RECORD AND PRINTING AND FILING OF BRIEFS: State v. 
Charles, 161-287; Vivian v. Mitchell, 144-475; Brinkley v. Smith, 130-224; Mills v. Guaranty 
Co., 186-255; Stroud v. Tel. Co., 133-253; Baker v. Hobgood, 126-152; Hicks v. Royal, 122- 
405; Packing Co. v. Williams, 122-406; Poston v. Jones, 122-541; Rawlings yv. Neal, 122-173; 
Fleming vy. McPhail, 121-183; Alexander v. Alexander, 120-472; Lucas v. R. R., 121-506; 
Barbee’ v. Scoggins, 121-135; Smith v. Montague, 121-92; Barnes v. Crawford, 119-127; 
Thurber v. Loan Assn., 118-129; Wiley v. Mining Co., 117-489; Stainback v. Harris, 119-107; 
Dunn y. Underwood, 116-525; Parker v. Coggins, 116-71; Edwards v. Henderson, 109-83; 
Durham y. R. R., 108-399; Hunt v. R. R., 107-447; Walker v. Scott, 102-489; see Supreme 
Court Rules, 28-32, 174-835; 140-663. As to costs of record, where unnecessary matter sent 
up: Land Co. v. Jennett, 128-3; Gray v. Little, 127-304; Baker v. Hobgood, 126-152; Han- 
cock v. R. R., 124-222. 

TRANSMITTED TO SUPREME COURT AND DOCKETED. Clerk’s duty to transmit 
the transcript in twenty days: Fain v. R. R., 130-30; Caldwell v. Wilson, 121-423; State v. 
Deyton, 119-880; State v. Nash, 109-822; Walker v. Scott, 104-482; Bryan vy. Moring, 99- 
16—and if he fail, semble he is liable to indictment: State v. Deyton, 119-880; Hewitt v. 
Beck, 152-757—-still in this case where mail delayed transcript, appellant held without laches: 
Walker v. Scott, 104-482. Appeal deemed docketed when transcript received by clerk; it 
then becomes a record of the court, not subject to control of parties or counsel: Brafford vy. 
Reed, 124-345; see, also, Caldwell v. Wilson, 121-423. Time in which appeals must be docketed: 
Laney v. Mackey, 144-630; Clegg v. R. R., 1382-292; Norwood v. Pratt, 124-745; Rothchild v. 
MeNichol, 121-284; Parker v. R. R., 121-501; Burrell v. Hughes, 120-277; Haynes v. Coward, 
116-840; Graham v. Edwards, 114-228; State v. Freeman, 114-872; Avery v. Pritchard, 106- 
347; Bailey v. Brown, 105-127; Collins v. Faribault, 92-310; Pittman vy. Kimberly, 92-562; 
Cox y. Lumber Co., 177-227; Hawkins v. Tel. Co., 166-213; Truelove v. Norris, 152-755; 
Mirror Co. v. Casualty Co., 157-29. Rules 5 and 17 (174-828, 831). 


646. Undertaking on appeal; filing; waiver. To render an appeal effectual 
for any purpose in a civil cause or special proceeding, a written undertaking 
must be executed on the part of the appellant, with good and sufficient surety, 
in such sum as may be ordered by the court, not exceeding two hundred and 
fifty dollars, to the effect that the appellant will pay all costs awarded against 
him on the appeal, and this undertaking must be filed with the clerk by whom 
the judgment or order was entered; or such sum as is ordered by the court 
must be deposited with the clerk by whom the judgment or order was entered, 
to abide the event of the appeal. The undertaking or deposit may be waived 
by a written consent on the part of the respondent. No appeal shall be dis- 
missed in the supreme court on the ground that the undertaking on appeal was 
not filed, or deposit made, earlier, if the undertaking is filed or the deposit 
made before the record of the case is transmitted by the clerk of the superior 
court to the supreme court. When no undertaking on appeal has been filed, or 
deposit made before the record of the case is transmitted to the supreme court, 
the supreme court shall, upon good cause shown, on such terms as may be just, 
allow the appellant to file an undertaking or make the deposit. 

Rey., ss. 598, 595; Code, ss. 552, 561; C. C. P., ss. 303, 312; 1889, c. 1385, s. 2; 1871-2, ¢. 31. 

THE UNDERTAKING. Sufficiency of contents discussed: Allison v. Whittier, 101-490; 


Lackey v. Pearson, 101-651; Chamblee v. Baker, 95-98; Dorsey v. R. R., 91-201; Walker vy. 
Williams, 88-7. The undertaking is to secure the payment of appellee’s cost, and the surety 
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is not liable for appellant’s cost if judgment reversed: Morris v. Morris, 92-142; Office v. 
Huffsteller, 67-449; Dunn v. Clerk’s Office, 176-50. When insufficient, supreme court can 
allow another to be substituted: Robeson v. Lewis, 64-734. Giving the undertaking is not the 
duty of the attorney so as to excuse appellant’s failure: Boyer v. Garner, 116-125; Griffin v. 
Nelson, 106-238; Winborn v. Byrd, 92-7; Churchill v. Ins. Co., 92-485—or in giving defective 
bond: Turner v. Powell, 93-341. The same causes that would entitle one to certiorari for 
failing to perfect appeal will apply to a failure to file undertaking: Graves v. Hines, 106-327; 
State v. Parish, 151-659. Where case remanded to court below, that court can order appeal 
bond filed to perfect appeal: Spence v. Tapscott, 93-250. 

TIME OF FILING. It must be filed within ten days after adjournment of court: Walker 
v. Scott, 104-481; Chamblee v. Baker, 95-98; Boyden vy. Williams, 92-546; Worthy v. Brady, 
91-265—but no appeal dismissed if filed before transcript sent up: In re Snow’s Will, 128- 
102; Howerton v. Sexton, 104-75—and undertaking may be filed in the supreme court, but 
only where a reasonable excuse for not filing in time prescribed is shown: Vivian v. Mitchell, 
144-474; Jones v. Asheville, 114-620; “Harrison v. Hoff, 102-25; Jones v. Wilson, 103-13; 
Churchill v. Ins. Co., 92-485; Winborn vy. Byrd, 92-7. The undertaking presumed to have 
been filed when justification made: Harmon v. Herndon, 99-477; Boyden v. Williams, 92-546. 

DEPOSIT IN LIEU OF UNDERTAKING. It is the only thing a clerk can accept: Eshon 
v. Comrs., 95-75; see, also, Graves v. Hines, 106-323. 

WAIVER OF UNDERTAKING. This section mandatory and can only be dispensed with 
by written waiver on the part of appellee: State v. Wagner, 91-521; Harshaw v. McDowell, 
89-181. Failure to justify appeal bond waived by appellee when, after bond filed, he signs 
appellant’s case on appeal: Howerton v. Henderson, 86-720. 

SECTION MERELY CITED. Harrison v. Hoff, 102-26; Allison v. Whittier, 101-492; 
Warren v. Harvey, 92-140. 


647. Justification of sureties. The undertaking on appeal must be accom- 
panied by the affidavit of one of the sureties that he is worth double the amount 
specified therein. The respondent may except to the sufficiency of the sureties 
within ten days after the notice of appeal; and unless they or other sureties 
justify within ten days thereafter, the appeal shall be regarded as if no under- 
taking had been given. The justification must be upon a notice of not less than 
five days. 

Rev., s. 594; Code, s. 560; C. C. P., s. 310; 1887, c. 121. 


This section must be strictly observed: Hemphill vy. Blackwelder, 90-14; Lytle v. Lytle, 
90-647; Smith y. Abrams, 90-21; Harshaw v. McDowell, 89-181; Chastain v. Chastain, 87-283. 
Clerk simply endorsing undertaking ‘‘the within bond is good’’ is not a compliance with this 
section: Bryson v. Lucas, 85-397. 

One of the sureties must justify; yet a failure to justify can be waived: Becton v. Dunn, 
137-563; Harshaw v. McDowell, 89-181—and he must do so personally: Morphew v. Tatem, 
89-183—for, if he does not, appeal will be dismissed: State v. Wagner, 91-521; Bailey v. 
Rutjes, 91-420; Harshaw v. McDowell, 89-181—but not until after twenty days notice: Jones 
v. Slaughter, 96-541; MeGee v. Fox, 107-766; Rollins v. Love, 97-210. Bond in application 
for certiorari must likewise be justified: Chastain v. Chastain, 87-283. Sufficient when surety 
makes his mark and then justifies: State v. Byrd, 93-624. The requirement that ‘‘he is worth 
double the amount specified’’ does not mean above his homestead and exemptions and lia- 
bilities: Witt v. Long, 93-388. Appeal dismissed when surety only justifies in the amount 
and not double the amount: State v. Roper, 94-859; Turner v. Quinn, 92-501; McCanless v. 
Reynolds, 91-244; Anthony v. Carter, 91-229; State v. Wagner, 91-521. Summary judgment 
may be entered upon undertaking in supreme court: Office v. Huffsteller, 67-449. Waiver of 
justification by appellee: Moring v. Little, 95-87; Mfg. Co. v. Barrett, 94-219; Gruber v. 
R. R., 92-1; Greenlee v. McCelvey, 92-530; McCanless v. Reynolds, 91-244; Lytle v.. Lytle, 
90-647; McMillan v. Nye, 90-11; Jones v. Potter, 89-220; Harshaw v. McDowell, 89-181; 
Hancock v. Bramlett, 85-393. 


648. Notice of motion to dismiss; new bond or deposit. Before the appellee 
is permitted to move to dismiss an appeal, either for any irregularity in the 
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undertaking on appeal or for failure of sureties to justify, he must give written 
notice to the appellant of such motion at least twenty days before the district 
from which the cause is sent up is called, and this notice must state the grounds 
upen which the motion is based. At least five days before the district from 
which the cause is sent up is called, the appellant may file with the clerk of the 
supreme court a new bond justified according to law and containing a penalty 
the same in amount as the penalty in the original bond, or he may deposit with 
the said clerk a sum of money equal to the penalty in the original bond. When 
a new bond has been thus filed or deposit made the cause stands as if the bond 
had been duly given or deposit duly made in the court below. 
Rey., s. 596; 1887, c. 121. 


_ This section only applies where appeal bonds are filed, but are irregular or not justified: 
Jones vy. Asheville, 114-620; see, also, Harmon y. Herndon, 99-477; Bowen v. Fox, 98-396. 
Twenty days notice of motion hereunder required: Lackey v. Pearson, 101-653; Jones v. 
Slaughter, 96-541; McGee v. Fox, 107-766; Rollins v. Love, 97-210. 


649. Appeals in forma pauperis; clerk’s fees. When any party to a civil 
action tried and determined in the superior court at the time of trial desires an 
appeal from the judgment rendered in the action to the supreme court, and is 
unable, by reason of his poverty, to make the deposit or to give the security 
required by law for said appeal, it shall be the duty of the judge or clerk of said 
superior court to make an order allowing said party to appeal from the judg- 
ment to the supreme court as in other cases of appeal, without giving security 
therefor. The party desiring to appeal from said judgment shall within five 
days make affidavit that he is unable by reason of his poverty to give the security 
required by law, and that he is advised by counsel learned in the law that there 
is error in matter of law in the decision of the superior court in said action. 
The affidavit must be accompanied by a written statement from a practicing 
attorney of said superior court that he has examined the affiant’s case, and is 
of opinion that the decision of the superior court, in said action, is contrary to 
law. The appeal when passed upon and granted by the clerk shall be within ten 
days from the expiration by law of said term of court. The clerk of the superior 
court cannot demand his fees for the transcript of the record for the supreme 
court of a party appealing in forma pauperis, in case such appellant furnishes 
to the clerk two true and correctly typewritten copies of such records on appeal. 
Nothing contained in this section deprives the clerk of the superior court of his 
right to demand his fees for his certificate and seal as now allowed by law in 
such cases. 

Rev., s. 597; Code, s. 553; 1889, c. 161; 1873-4, c. 60; 1907, c. 878. 


The order to appeal in forma pauperis does not stay proceedings upon the judgment ap- 
pealed from: Leach v. Jones, 86-404. Affidavit to secure order to appeal in forma pauperis 
in a criminal action must state that it is made in good faith: State v. Bramble, 121-603; 
State v. Harris, 114-830; State v. Jackson, 112-849; State v. Rhodes, 112-856; State v. 
Wylde, 110-500; State v. Payne, 93-612; State v. Morgan, 77-510; State v. Tow, 103-350. 
Application may be made after term of court: Russell v. Hearne, 113-363. The appellant’s 
affidavit must state that he is advised by counsel learned in the law that there is error in 
matter of law: Honeycutt v. Watkins, 151-652. This right to appeal in forma pauperis is 
given administrators, parties to the record, prosecuting or defending: Christian v. R. R., 
136-322; Hamlin vy. Neighbors, 75-66; Mason v. Osgood, 71-212. Supreme court clerk can 
claim his fees: Speller v. Speller, 119-356; Bailey v. Brown, 105-127; Martin vy. Chasteen, 
75-96. The order may be made by the clerk only in civil cases: State v. Parish, 151-659. 
For criminal cases, see section 4652. 
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650. Undertaking to stay execution on money judgment. If the appeal is 
from a judgment directing the payment of money, it does not stay the 
execution of the judgment unless a written undertaking is executed on the part 
of the appellant, by one or more sureties, to the effect that if the judgment 
appealed from, or any part thereof, is affirmed, or the appeal is dismissed, the 
appellant will pay the amount directed to be paid by the judgment, or the part 
of such amount as to which the judgment shall be affirmed, if affirmed only in 
part, and all damages which shall be awarded against the appellant upon the 
appeal. Whenever it is satisfactorily made to appear to the court that since the 
execution of the undertaking the sureties have become insolvent, the court may, 
by rule or order, require the appellant to execute, file and serve a new under- 
taking, as above. In case of neglect to execute such undertaking within twenty 
days after the service of a copy of the rule or order requiring it, the appeal 
may, on motion to the court, be dismissed with costs. Whenever it is necessary 
for a party to an action or proceeding to give a bond or an undertaking with 
surety or sureties, he may, in lieu thereof, deposit with the officer into court 
money to the amount of the bond or undertaking to be given. The court in 
which the action or proceeding is pending may direct what disposition shall be 
made of such money pending the action or proceeding. In a case where, by 
this section, the money is to be deposited with an officer, a judge of the court, 
upon the application of either party, may, at any time before the deposit is 
made, order the money deposited in court instead of with the officer; and 
a deposit made pursuant to such order is of the same effect as if made with 
the officer. The perfecting of an appeal by giving the undertaking mentioned 
in this section stays proceedings in the court below upon the judgment appealed 
from; except when the sale of perishable property is directed, the court below 
may order the property to be sold and the proceeds thereof to be deposited or 
invested, to abide the judgment of the appellate court. 

Rev., s. 598; Code, s. 554; C. C. P., ss. 304, 311. 


As to whether bond sent up is a bond for costs or supersedeas bond, supreme court will 
send down issue to be passed upon: Burnett v. Nicholson, 86-728. No special form for 
supersedeas bond: Oakley v. Van Noppen, 100-287. An instance of a bond held sufficient: 
McMinn y. Patton, 92-371. Where bond for costs and for supersedeas both in one instrument, 
with insolvent surety, appeal dismissed: Alderman v. Rivenbark, 96-134—but where two 
separate bonds sent up, insolvency of supersedeas bond does not subject appeal to dismissal, 
cost bond being good: Ibid. A supersedeas bond, being the act of a party, is not allowable 
to continue a dissolved injunction: James v. Markham, 125-145. Citing section: Adams vy. 
Guy, 106-278. Supersedeas bond in appeal from order as to custody of child: Page v. Page, 
166-90. Execution on judgment will be stayed only by giving undertaking: Howie v. Spittle, 
156-180. 


651. How judgment for personal property stayed. If the judgment appealed 
from directs the assignment or delivery of documents or personal property, the 
execution of the judgment is not stayed by appeal, unless the things required to 
be assigned or delivered are brought into court, or placed in the custody of such 
officer or receiver as the court appoints, or unless an undertaking be entered © 
into on the part of the appellant, by at least two sureties, and in such amount 
as the court or a judge thereof directs, to the effect that the appellant will obey 
the order of the appellate court upon the appeal. 

Rev., s. 599; Code, s. 555; C. C. P., s. 305. 


Section merely cited in Adams vy. Guy, 106-278; Hannon vy. Comrs., 89-124; Hancock y. 


Bramlett, 85-394. 290 


652 CIVIL PROCEDURE—Anrr. 26 Ch. 12 


652. How judgment directing conveyance stayed. If the judgment appealed 
from directs the execution of a conveyance or other instrument, the execution 
of the judgment is not stayed by the appeal until the instrument has been 
executed and deposited with the clerk with whom the judgment is entered, to 
abide the judgment of the appellate court. 

Rey., s. 600; Code, s. 556; C. C. P., s. 306. 


Merely cited in Hannon y. Comrs., 89-124; Hancock v. Bramlett, 85-394; Bryan v. Hubbs, 
69-4381; Tate v. Powe, 64-647. 


653. How judgment for real property stayed. If the judgment appealed 
from directs the sale or delivery of possession of real property, the execution is 
not stayed, unless a bond is executed on the part of the appellant, with one 
or more sureties, to the effect that, during his possession of such property, he will 
not commit, or suffer to be committed, any waste thereon, and that if the judg- 
ment is affirmed he will pay the value of the use and occupation of the prop- 
erty, from the time of the appeal until the delivery of possession thereof pur- 
suant to the judgment, not exceeding a sum to be fixed by a judge of the court by 
which judgment was rendered and which must be specified in the undertaking. 
When the judgment is for the sale of mortgaged premises, and the payment 
of a deficiency arising upon the sale, the undertaking must also provide for the 
payment of this deficiency. 

Rev., s. 601; Code, s. 557; C. C. P., s. 307. 


Merely cited in Hancock y. Bramlett, 85-394; Bryan v. Hubbs, 69-431; Cox v. Hamilton, 
69-31; Tate v. Powe, 64-647. 


654. Docket entry of stay. When an appeal from a judgment is pending, 
and the undertaking requisite to stay execution on the judgment has been given, 
and the appeal perfected, the court in which the judgment was recovered may, 
on special motion, after notice to the person owning the judgment, on such terms 
as it sees fit, direct an entry to be made by the clerk on the docket of such 
judgment, that the same is secured on appeal, and no execution can issue upon 
such judgment during the pendency of the appeal. 

Rev., s. 621; Code, s. 485; 1887, c. 192; C. C..P., s. 254. 


This section contemplates a bond upon which summary judgment may be rendered in the 
supreme court upon affirmation of judgment below: Alderman v. Rivenbark, 96-134. 


655. Scope of stay; security limited for fiduciaries. When an appeal is 
perfected as provided by this article it stays all further proceedings in the court 
below upon the judgment appealed from, or upon the matter embraced therein ; 
but the court below may proceed upon any other matter included in the action 
and not affected by the judgment appealed from. The court below may, in its 
discretion, dispense with or limit the security required, when the appellant is 
an executor, administrator, trustee, or other person acting in a fiduciary capacity. 
It may also limit such security to an amount not more than fifty thousand dol- 
lars, where it would otherwise exceed that sum. 

Rey., s. 602; Code, s. 558; C. C. P., s. 308: 


Court below has no further jurisdiction of matters involved when appeal is perfected: 
Green v. Griffin, 95-50; Pasour vy. Lineberger, 90-159; McRae v. Comrs., 74-415; Isler v. 
Brown, 69-125—but may make orders to provide for safe-keeping of funds pending appeal, 
Hinson v. Adrian, 91-372—and may proceed on any other matter included in the action, and 
‘may hear motions and grant orders, Herring v. Pugh, 126-852; Guilford v. Georgia, 109-310; 
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Penniman v. Daniel, 91-431; Carleton v. Byers, 71-335. Clerk’s duty to notify sheriff when 
supersedeas bond perfected: Bryan v. Hubbs, 69-423. Cases merely referring to section: 
Herring y. Pugh, 125-439; Hancock vy. Bramlett, 85-394. When a motion for removal to 
federal court is denied and defendant appeals, the lower court can take no further action: 
Pruett v. Power Co., 167-598; s. ¢., 165-416. 


656. Undertaking in one or more instruments; served on appellee. The under- 
takings may be in one instrument or several, at the option of the appellant; and 
a copy, including the names and residences of the sureties, must be served on 
the adverse party, with the notice of appeal, unless the required deposit is made 
and notice thereof given. 

tev., Ss. 603; Code, s. 559; C. C. P., s. 309. 


Where undertaking for costs and supersedeas are both in one instrument, if surety in- 
solvent, appeal is dismissed: Alderman v. Rivenbark, 96-134. Copy of undertaking, with 
names and residences of sureties, should be served on appellee: Roberson v. Lewis, 64-736. 


657. Judgment not vacated by stay. The stay of proceedings provided for in 
this article shall not be construed to vacate the judgment appealed from, but in 
all cases such judgment remains in full force and effect, and its lien remains 
unimpaired, notwithstanding the giving of the undertaking or making the deposit 
required in this chapter, until such judgment is reversed or modified by the 
supreme court. 

Rev., s. 604; 1887, ec. 192. 


See Bernhardt v. Brown, 118-710; Black v. Black, 111-300; Stephens v. Koonce, 106-222; 
In re Griffin, 98-227; Allen v. Gooding, 174-271. This section applies to ordinary judgments 
in civil cases: State v. Davis, 159-455. 


658. Judgment on appeal and on undertakings; restitution. Upon an appeal 
from a judgment or order, the appellate court may reverse, affirm or modify 
the judgment or order appealed from, in the respect mentioned in the notice of 
appeal, and as to any or all of the parties, and may, if necessary or proper, order 
a new trial. When the judgment is reversed or modified, the appellate court 
may make complete restitution of all property and rights lost by the erroneous 
judgment. Undertakings for the prosecution of appeals and on writs of cer- 
tiorari shall make a part of the record sent up to the supreme court on which 
judgment may be entered against the appellant or person prosecuting the writ 
of certiorari and his sureties, in all cases where judgment is rendered against 
the appellant or person prosecuting the writ. 


Rey., s. 605; Code, s. 563; C. C. P., s. 314; R. C., c. 4, s. 10; 1785, c. 238, s. 2; 1810, c. 798 5 
alSBal, CpG IRR 


For jurisdiction of supreme court in connection with appeals, see Courts, Art. 2. 


See, also, sections 589, 630, 644, 645; and for order of restitution in summary ejectment, see 
section 2374. 

The supreme court may grant a new trial upon some of the issues and leave the others 
unchanged: Benton v. Collins, 125-83, and cases cited; Hawk v. Lumber Oo., 149-16; Jones 
v. Ins. Co., 153-388; Lumber Co. v. Branch, 158-251. 

Where judgment affirmed, appellant entitled to judgment, upon motion, on stay bond: 
Oakley v. Van Noppen, 100-287. Prosecution bonds and undertakings on appeal are part of 
the record: Office v. Huffsteller, 67-449—and cannot be questioned by plea and proof at the 
instance of sureties, Whitehead v. Smith, 53-35l1—and summary judgment can be taken upon 
them as before the adoption of the code of civil procedure, Office v. Huffsteller, 67-449. When 
a judgment is reversed or party put out of possession by a process of law declared void, the 
appellant should be restored to all that he has lost: Railroad v. Railroad, 108-304; Powell v. 
Allen, 103-46; Lytle v. Lytle, 94-522; Noville v. Dew, 94-43; Boyett v. Vaughan, 86-725; 
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Rollins y. Henry, 77-467; Perry v. Tupper, 71-385, 70-538—but he cannot be given possession 
when he has not been turned out of possession, Robinson v. McDowell, 125-344—and the order 
for restitution should be part of the judgment: Meroney v. Wright, 84-336; Perry v. Tupper, 
70-588; see, also, Caudle v. Moran, 119-432. One cannot claim, after judgment for plaintiff, 
that he is landlord of plaintiff so as to be allowed a writ of restitution; he must bring eject- 
ment: Edwards y. Phillips, 91-355. The writ of restitution will never be employed to put 
one in possession where he has not been ousted by the court, nor to take possession from one 
who has acquired it pending litigation and not by virtue of any process or judgment therein: 
Railroad v. Railroad, 108-304; see Robinson v. McDowell, 125-344. Section cited in Kenney 
vy. R. R., 166-566. See, also, section 1227. 


659. Procedure after determination of appeal. In civil cases, at the first term 
of the superior court after a certificate of the determination of an appeal is 
received, if the judgment is affirmed the court below shall direct the execution 
thereof to proceed, and if the judgment is modified, shall direct its modification 
and performance. If a new trial is ordered the cause stands in its regular order 
on the docket for trial at such first term after the receipt of the certificate from 
the supreme court. 

Rey:, s. 15267; 1887, c. 192, s. 2. 


See section 1412. When new trial awarded by supreme court on appeal, case goes back to 
superior court for new trial on whole merits: Lumber Co. v. Branch, 158-251; McMillan v. 
Baker, 92-110. When the lower court may grant a new trial for newly discovered evidence: 
Lancaster v. Bland, 168-377; Smith v. Moore, 150-158. 


660. Appeal from justice heard de novo; judgment by default; appeal dis- 
missed. When an appeal is taken from the judgment of a justice of the peace 
to a superior court, it shall be therein reheard, on the original papers, and no 
copy thereof need be furnished for the use of the appellate court. An issue shall 
be made up and tried by a jury at the first term to which the case is returned, 
unless continued, and judgment shall be given against the party cast and his 
sureties. When the defendant defaults, the plaintiff in actions instituted on 
a single bond, a covenant for the payment of money, bill of exchange, promis- 
sory note, or a signed account, shall have judgment, and in other cases may have 
his inquiry of damages executed forthwith by a jury. If the appellant fails to 
have his appeal docketed as required by law, the appellee may, at the term of 
court next succeeding the term to which the appeal is taken, have the case placed 
upon the docket, and upon motion the judgment of the justice shall be affirmed 
and judgment rendered against the appellant, and for the costs of appeal and 
against his sureties upon the undertaking, if there are any, according to the 
conditions thereof. Nothing herein prevents the granting the writ of recordari 
in cases now allowed by law. 

Rey., ss. 607, 609; Code, ss. 565, 881; C. C. P., s. 540; 1889, c. 448; R. GC, ¢. 31, s. 105; 
1777, c. 115, s. 68; 1794, c. 414. 


See, as to taking and perfecting appeal, sections 1528-1533; as to docketing, section 661; 
as to recordari as a substitute, section 630. 


DOCKETING APPEAL. If appeal not docketed at the ensuing term, the appellee may 
have it docketed at the next term thereafter and justice’s judgment may, upon his motion, be 
affirmed: Sneeden v. Darby, 173-274; Pants Co. v. Smith, 125-588; Davenport v. Grissom, 
113-38; State v. Johnson, 109-852; see Ballard v. Gay, 108-545—but this is a personal privi- 
lege of appellee, and appellant can draw no argument from his failure to use it, Davenport 
v. Grissom, 113-38. Appeal docketed, but not in proper time, may be dismissed: Barnes v. 
Saleeby, 177-256; Abell v. Power Co., 159-348; Peltz v. Bailey, 157-166; MacKenzie v. De- 
velopment Co., 151-276; McClintock vy. Ins. Co., 149-35, and cases cited supra. But the motion 
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to dismiss comes too late after the trial has begun: Love v. Huffines, 151-378. The court can 
only dismiss an appeal when there is some irregularity in the method of taking or docketing 
it: Barnes v. Rwy., 133-131. 

TRIAL IN SUPERIOR COURT. De novo: White v. Peanut Co., 165-132; Barnes v. R. R., 
133-130; Ballard v. Gay, 108-544; Navassa Guano Co. v. Bridgers, 93-441; Wells v. Sluder, 
68-156. Where return to notice of appeal does not contain the pleas, the court may allow any 
pleas to which parties may be entitled: Moore v. Garner, 109-157. Leave to plead at trial 
term discretionary with court: Forbes v. McGuire, 116-449. Where judge refused to allow 
plea as to the jurisdiction to be entered in superior court, not being entered in court of jus- 
tice, and nothing in the record to show lack of jurisdiction, no error: Forbes v. McGuire, 
116-449; see Fertilizer Co. v. Marshburn, 122-411. Summary judgment on appeal bond: 
MeMinn v. Patton, 92-371; Walker v. Williams, 88-7; Brown v. Brittain, 84-552. As to 
issues submitted by court, where two causes of action set out in warrant before justice (treated 
as complaint), judge, on appeal, properly submitted issue upon cause of action sustained by 
evidence: Smith v. Newberry, 140-385. 


AMENDMENTS OF PROCESS AND PLEADINGS. See sections 547, 545, and 552. 
Pleadings may be amended in the superior court in the discretion of the judge, upon such 
terms as he may deem just, and he may allow new plea upon payment of accrued cost: Moore 
v. Garner, 109-157; Starke v. Cotten, 115-81; Beville v. Cox, 109-267; Johnson v. Rowland, 
80-1; Thomas v. Simpson, 80-4; Faison v. Johnson, 78-78; Hinton v. Deans, 75-18—and this 
is so even though justice refused to allow such, Lane v. Morton, 78-7; Heyer v. Beatty, 76-32. 
The power to amend pleadings, process, etc., in cases originating in justices’ courts is unre- 
stricted: State v. Norman, 110-484. In criminal cases both the warrant and affidavit may be 
amended in the court’s discretion: State v. Davis, 111-732, and cases there cited—and war- 
rant may be amended after verdict, State v. Baker, 106-759; State v. Werwag, 116-1063; 
State v. Gillikin, 114-834; State v. Norman, 110-487. A defect in affidavit in attachment may 
be cured in the superior court: Cook v. Mining Co., 114-617; Sheldon v. Kivett, 110-408— 
also a defect in affidavit in claim and delivery, Cox v. Grisham, 113-279—also defect in sum- 
mons, Whitaker v. Dunn, 122-103. As to interpleaders and new parties made and amendment 
of pleadings and process accordingly, see Finch v. Gregg, 126-176. Leave to plead the statute 
of limitations where not pleaded below is in court’s discretion: Poston vy. Rose, 87-279. 
Leave to plead at trial term of superior court is discretionary: Forbes v. McGuire, 116-449. 
The court may allow written pleadings to be filed: Teal v. Templeton, 149-32. 

The jurisdiction of superior court in appeals from a justice is entirely derivative, and if the 
justice had no jurisdiction in the action as it was before him, the superior court can derive 
none by amendment: Ijames v. McClamrock, 92-362; Robeson v. Hodges, 105-51; Allen v. 
Jackson, 86-321; Boyett v. Vaughan, 85-363; Love vy. Huffines, 151-378. If amount involved 
is doubtful, the court may allow a remitter of a sufficient amount to confer jurisdiction: 
Teal v. Templeton, 149-32. The defense that cause of action is not of such a kind as to be 
*“split up’’ so as to bring it within the jurisdiction of a justice, must be made before the 
justice, otherwise it cannot be made in the superior court on appeal, unless defendant is per- 
mitted to amend: Cotton Mills v. Cotton Mills, 115-475; Blackwell v. Dibbrell, 103-270; Jar- 
rett v. Self, 90-478. 

EFFECT OF PARTIES FAILING TO APPEAR. Plaintiff, failing to appear, can be 
called out and nonsuited: Barnes v. R. R., 133-131—but not so with defendant, for no judg- 
ment can be entered against him if he has.answered and raised a material issue, without a 
trial, Barnes v. R. R., 133-130—for in such a case there must be a verdict before there can 
be a judgment, Barnes v. R. R., 133-131—yet there are cases in which judgment by default 
can be taken and in others by default and inquiry, Ballard v. Gay, 108-545; but see Harts- 
field v. Jones, 49-309; Williams vy. Beasley, 35-112; Ramsour v. Harshaw, 30-480. 


661. Appeal from justice docketed for trial de novo. When the return is made 
from the justice’s court the clerk of the appellate court shall docket the case on 
his trial docket for a new trial of the whole matter at the ensuing term of said 
court. 

Rev., s. 608; Code, s. 880; C. C. P., s. 539; 1876-7, c. 251, s. 8. 

Appellant should docket at the next term: Abell v. Power Co., 159-348; Peltz v. Bailey, 
157-166; Barnes v. R. R., 133-131; Sondley vy. Asheville, 110-89; Ballard v. Gay, 108-544. 
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The ‘‘next term’’ means that term beginning next after the expiration of the ten days allowed 
for service of notice of appeal: Sondley v. Asheville, 110-84; Pants Co. v. Smith, 125-588; 
Davenport v. Grissom, 113-38—and in counting the ten days exclude the first and include the 
last, Barcroft v. Roberts, 92-249; also Walker v. Scott, 104-483; Sondley v. Asheville, 110-89. 
As to whether ‘‘ensuing term’’ means a criminal term or civil term or either: Barnes v. 
Saleeby, 177-256; Love v. Huffines, 151-378; Lentz v. Hinson, 146-31; Blair v. Coakley, 136- 
408; Johnson vy. Andrews, 132-376. Effect of failure of defendant to appear after having 
answered in court below and raised material issue: Barnes v. R. R., 133-130. Where an appel- 
lant pays the fees for the return and docketing of an appeal it will not be dismissed because 
clerk fails to docket: Johnson v. Andrews, 132-376—and clerk must demand fees, otherwise 
no laches can be imputed to appellant for failure to tender same, West v. Reynolds, 94-333. 
Court has no power to permit docketing at a term subsequent to the one to which it should 
have been returned: Davenport v. Grissom, 113-38; Helsabeck vy. Grubbs, 171-337. Attorneys 
can waive time by agreement: Jerman vy. Gulledge, 129-242. As to judgment when appeal 
not docketed in time, see section 660. It is no excuse for delay that appellant paid the fees 
to the justice and he failed to docket the case: MacKenzie v. Development Co., 151-276. If 
appeal is not docketed in proper time, it will be dismissed: Jones v. Fowler, 161-354. The 
refusal of the judge to allow the appeal to be docketed after the proper term is not review- 
able: MacKenzie v. Ins. Co., 151-276, 


662. Plaintiff’s cost bond on appeal from justice. When a defendant appeals 
from the judgment of a justice of the peace to the superior court, or when the 
judgment of the justice is removed by the defendant, by recordari or otherwise, 
to a superior court, the court having cognizance of the appeal or recordari may, 
upon sufficient cause shown by affidavit, compel the plaintiff to give an under- 
taking, with sufficient surety, for payment of the costs of the suit, in the event 
of his failing to prosecute the same with effect. 

Rev., 8. 606; Code, s. 564; R. C., ¢. 31, s. 104; 1831, c. 29. 


For annotations on writ of recordari, see section 630. As to whether bond will be required 
is discretionary with presiding judge: Smith v. R. R., 72-62; Lea v. Brooks, 49-424. 


SUBCHAPTER X. EXECUTION 
Art. 27 Exrcution 


663. Judgment enforced by execution. Where a judgment requires the pay- 
ment of money or the delivery of real or personal property it may be enforced 
in those respects by execution, as provided in this article. Where it requires 
the performance of any other act a certified copy of the judgment may be served 
upon the party against whom it is given, or upon the person or officer who is 
required thereby or by law to obey the same, and his obedience thereto enforced. 
If he refuses, he may be punished by the court as for contempt. 

Rev., s. 615; Code, s. 441; C. C. P., s. 257. 

The creditor may have execution from time to time while judgment continues in force until 
it is discharged: Vegelahn y. Smith, 95-255—but not so in the case of the death of the debtor, 
for creditor must then collect his debt in the regular course of administration: Barnes y. 
Fort, 169-431; Holden vy. Strickland, 116-185; Tuck v. Walker, 106-285; Sawyers v. Sawyers, 
93-321—-and if personal assets insufficient, can have his judgment satisfied out of proceeds of 
land to which the lien adheres: Lilly v. West, 97-278; Murchison v. Williams, 71-135; Mauney 
v. Holmes, 87-430; Sawyers v. Sawyers, 93-325; see, also, section 110. Remedy where clerk 
refuses to issue: Electric Co. v. Engineering Co., 128-201; Gooch v. Gregory, 65-142, Neces- 
sity of purchaser under execution being able to show judgment and execution: King vy. 
Featherston, 20-259; Person v. Roberts, 159-168—and that judgment under which he pur- 
chases was docketed in county where land lies, Rollins v. Henry, 78-342; King vy. Portis, 77-25; 
but see Bernhardt v. Brown, 122-593, and cases cited. Certain judgments where sales under 
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execution do not give purchaser title: Halso v. Cole, 82-161; Dudley v. Cole, 21-429; Barrow 
v. Arrenton, 23-223. Order taxing costs is a judgment upon which execution can issue: 
Sheppard v. Bland, 87-163. 

Execution issued upon an erroneous or irregular judgment not reversed is valid: Carter y. 
Spencer, 29-14. Execution issued upon dormant judgment held voidable, not void: Ripley vy. 
Arledge, 94-467; Jacobs v. Burgwyn, 63-193; Brown v. Long, 36-190; Dawson v. Shepherd, 
15-497; but see Williams v. Williams, 85-386. Justice’s judgments duly docketed are the 
subject of execution upon same property and within same limitation as superior court judg- 
ments: Broyles v. Young, 81-315. Execution for owelty of partition cannot be issued until 
report of commissioners confirmed: In re Ausborn, 122-42. Where execution regular on its 
face, sheriff not liable for seizure and sale of judgment debtor’s property, although judgment 
invalid: O’Briant v. Wilkerson, 122-304. Execution does not issue against a county; remedy 
is by mandamus: Hughes v. Comrs., 107-598; Gooch v. Gregory, 65-142. 


664. Kinds of; signed by clerk; when sealed. There are three kinds of execu- 
tion: one against the property of the judgment debtor, another against his per- 
son, and the third for the delivery of the possession of real or personal property, 
or such delivery with damages for withholding the same. They shall be deemed 
the process of the court, and shall be subscribed by the clerk, and when to run 
out of his county, must be sealed with the seal of his court. 

Rev., Ss. 616; Code, s. 442; C. C. P., s. 258. 


See for forms of the different kinds of execution, section 675. For execution against the 
person, see sections 673 and 675. The clerk and not the judge is the proper officer to issue 
execution: McKethan vy. McNeill, 74-663—and deputy clerk can issue in the name of clerk, 
Miller y. Miller, 89-402. As of what date execution should bear teste: Williams y. Weaver, 
94-134; Bryan v. Hubbs, 69-423; Bernhardt v. Brown, 122-594. When execution runs out of 
county it should bear seal of the court: Taylor v. Taylor, 83-116. Section merely cited: 
Burgwyn vy. Hall, 108-492; Patton v. Gash, 99-284; Kinney vy. Laughenour, 97-325. 


665. Against married woman. An execution may issue against a married 
woman, and it must direct the levy and collection of the amount of the judgment 
against her from her separate property, and not otherwise. 

Rey., s. 617; Code, s. 448; C. C. P., s. 259. 


See generally: Dougherty v. Sprinkle, 88-300; Vann v. Edwards, 128-425. Section partially 
construed: Harvey vy. Johnson, 133-356; McLeod y. Williams, 122-462--and referred to in 
dissenting opinion of Clark, J., in Moore v. Wolfe, 122-716. Duty of sheriff on receiving exe- 
cution: Harvey v. Johnson, 133-356; Bank v. Ireland, 127-238; Bailey v. Barron, 112-54. For 
liability since Martin Act of 1911, see Thrash v. Ould, 172-728; Grocery Co. v. Bails, 177-298; 
Everett v. Ballard, 174-16. 


666. Clerk to issue, in six weeks; penalty. The clerks of the superior court 
shall issue executions on all judgments rendered in their respective courts, unless 
otherwise directed by the plaintiff, within six weeks of the rendition of the judg- 
ment, and must endorse upon the record the date of such issue. If the executions 
issued are not returned satisfied to the courts to which they are made returnable, 
the clerks must issue alias executions, within six weeks thereafter, unless other- 
wise instructed as aforesaid. Every clerk who fails to comply with the require- 
ments of this section is liable to be amerced in the sum of one hundred dollars 
for the benefit of the party aggrieved, under the same rules that are provided 
by law for amercing sheriffs, and is further liable to the party injured by suit 
upon his bond. 

Rey., s. 618; Code, s. 470; R. C., c. 45, s. 29; 1850, ec. 17, ss. 1, 2, 3. 


Execution is not issued until the clerk hands it to the sheriff, or to the party, or to his 
agent: McKeithen y. Blue, 149-95; State v. McLeod, 50-321. Fees of clerk must be paid or 
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tendered him, else a failure on his part to issue execution hereunder will not subject him to 
amercement: Bank y. Bobbitt, 111-194. Clerk must endorse date of issuance upon the record; 
endorsing it upon the execution is not sufficient: Bank vy. Stafford, 47-98. Deputy clerk can 
issue: Miller y. Miller, 89-402; Jackson v. Buchanan, 89-74; see, also, Shepherd vy. Lane, 13- 
148; Coltrain v. MeCain, 14-308; Suddereth v. Smyth, 35-452. Execution not allowable to 
enforce owelty of partition until commissioner’s report confirmed: In re Ausborn, 122-42. 
Remedy against clerk for refusing to issue is by a rule of the court or action on his bond: 
Gooch y. Gregory, 65-142, approved by Electrie Co. v. Engineering Co., 128-201—or by amerce- 
ment under this section by party aggrieved: Williamson v. Kerr, 88-10; Simpson v. Simpson, 
63-534. As to executions issued after death of judgment debtor: Sawyers v. Sawyers, 93- 
321; Williams v. Weaver, 94-134; Cowles v. Hall, 113-359. Where entry of judgment states 
that execution shall not issue until a certain time, but is issued before that time, stranger 
cannot avoid, but party might: Cody v. Quinn, 28-191; Wood v. Bagley, 34-83; Shelton v. 
Fels, 61-178. As to counting Sundays in the time allotted: Davis & Hooks v. R. R., 145- 
207. The jurisdiction to recall an execution before sale is with the clerk, after sale with the 
judge: Williams v. Dunn, 158-399. 


667. Within three years as of course. The party in whose favor judgment is 
given, and in ease of his death, his personal representatives duly appointed, may 
at any time within three years after the entry of judgment proceed to enforce 
it by execution, as provided in this article. 

Rey., Ss. 619; Code,'s. 437; C. C2 Ps s. 255. 

For leave to issue execution after three years, see section 668. Execution to enforce pay- 
ment of owelty of partition not to issue against minors until their coming of age: Turpin 
v. Kelly, 85-399. No execution against an estate of deceased debtor: Sawyers vy. Sawyers, 
93-321; Williams v. Weaver, 94-134; see, also, section 663. Where execution issued within 
three years, the judgment does not become dormant: Perkins y. Berry, 103-131; Williams 
v. Mullis, 87-159; see, also, Heyer vy. Rivenbark, 128-272. But a judgment is not affected by 
an execution made out but not issued to officer: McKeithen v. Blue, 149-95. This section 
applies to judgments existing at the time of its adoption: Harris v. Ricks, 63-653. No exe- 
cution against a county: Gooch y. Gregory, 65-142—mandamus, or in some cases, a bill in 
equity, being the remedy, Hughes v. Comrs., 107-598; Lutterloh v. Comrs., 65-403; Pegram 
v. Comrs., 64-557; Winslow v. Comrs., 64-218; see, also, Martin v. Clark, 135-170, and cases 
cited. 


668. After three years by leave. After the lapse of three years from the entry 
of judgment on the judgment docket, an execution can be issued only by leave of 
the court, upon motion, with personal notice to the adverse party, unless he is 
absent or nonresident, or cannot be found to make such service, in which case 
service may be made by publication, or in such other manner as the court directs. 
This leave shall not be granted unless it is established by the oath of the party, 
or by other satisfactory proof, that the judgment, or some part thereof, remains 
unsatisfied and due. But the leave is not necessary when execution has been 
issued on the judgment within the three years next preceding the suing for 
execution, and return thereof unsatisfied in whole or in part. 

Rev., s. 620; Code, s. 440; C. C. P., s. 256. 

When execution regularly issued within less interval than three years the judgment does not 
become dormant: Heyer v. Rivenbark, 128-272; Perkins v. Berry, 103-131; Williams v. Mullis, 
87-159; McCaskill vy. MeKinnon, 121-195; Barnes v. Fort, 169-431; but it does not stop the 
statute of limitations: Barnes vy. Fort, 169-431. Execution may issue after ten years if the 
application is made within three years from the last issuance: Williams v. Mullis, 87-159; 
Heyer vy. Rivenbark, 128-272; McCaskill vy. MeKinnon, 121-195; Pipkin v. Adams, 114-201; 
Harrington v. Hatton, 130-89; Lytle v. Lytle, 94-683; Adams vy. Guy, 106-275; but see Berry 
v. Corpening, 90-395—but judgment is only a lien from the time of levy, Wilson v. Lumber 
Co., 131-167; Heyer v. Rivenbark, 128-272, and cases cited. 
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This section applies to justice’s judgments docketed in superior court: Pants Co. v. Mew- 
born, 172-332; Broyles v. Young, 81-315—and leave to issue execution on such can be granted 
after the lapse of ten years, if the judgment is kept alive, but lien only continues ten years: 
Heyer v. Rivenbark, 128-272; Adams v. Guy, 106-275; Lilly v. West, 97-279; Lytle v. Lytle, 
94-683; Broyles v. Young, 81-315; see Pipkin v. Adams, 114-202; and a justice’s judgment 
does not become dormant for the failure to issue execution thereon pending an appeal from 
the judgment when bond has been given to stay execution, Dysart v. Brandreth, 118-968— 
nor does it become dormant, when docketed, where motion for leave to issue execution was 
made within ten years from the docketing, but appeal on clerk’s decision not adjudicated until 
after ten years, Adams v. Guy, 106-275. 


Execution can issue after the lapse of three years since the issuance of the last execution by 
complying with this section: Williams vy. Williams, 85-385. After dormant judgment has 
been revived, execution may issue within three years without notice: Pants Co. v. Mewborn, 
172-332. Where several judgment debtors, plaintiff may select as to which of the defendants 
he will revive it: Patterson v. Walton, 119-500. Leave to issue execution may be granted 
when judgment not fully satisfied and it is not barred by the statute: Johnston v. Jones, 
87-393. 


While notice to defendant is required, it may be waived as to regularity: McKeithen v. 
Blue, 149-95. An innocent purchaser at a sale of land under execution issued on a dormant 
judgment is protected: Cowen v. Withrow, 114-559; Lytle v. Lytle, 94-683; Barnes v. Hyatt, 
87-315; Sheppard v. Bland, 87-163; McKeithen v. Blue, 149-95. 


The clerk and not the judge the proper person to whom to make application: Adams v. 
Guy, 106-278; McKethan vy. MeNeill, 74-663. Requisites of the affidavit of applicant: Hinton 
v. Roach, 95-106. Giving notice of application: Surratt v. Crawford, 87-372; Rush v. Steam- 
boat Co., 84-702; Isler v. Murphy, 71-436. Affidavit of applicant sufficient evidence, when: 
Hinton y. Roach, 95-106. Assignee of a judgment may make application: Pants Co. v. Mew- 
born, 172-332. 


Issues of fact arising, clerk transfers to superior court for trial: Goode v. Rogers, 126-62. 
Where judgment debtor dead, his heirs should be made parties defendant if such judgment 
is a lien upon lands: Isler v. Murphy, 71-436; but see Cowles v. Hall, 113-359. Plaintiff is 
competent witness against personal representative of deceased debtor in motion hereunder: 
Latham v. Dixon, 82-55—and judgment debtor is likewise competent as against personal rep- 
resentative of deceased creditor, Pate v. Oliver, 104-458. 


Defense to the motion to issue execution: Balk v. Harris, 130-384, and cases cited; Bank v. 
Swink, 129-255; McLeod vy. Williams, 122-451; Pate v. Oliver, 104-458; Lytle v. Lytle, 94- 
683—a discharge in bankruptcy sufficient, Spicer v. Gambill, 93-382, and cases cited; Dawson 
v. Hartsfield, 79-334; Withers v. Stinson, 79-341; but see Sanderson v. Daily, 83-67; Bell v. 
Cunningham, 81-83—the statute of limitations, Ex parte Smith, 134-495; Heyer v. Rivenbark, 
128-272; Farrar v. Harper, 133-74; Lilly v. West, 97-276; Williams v. Mullis, 87-159; Me- 
Donald v. Dickson, 85-248; Barnes v. Fort, 169-431; Hicks v. Wooten, 175-597—that the 
surety has paid the judgment without having it assigned: Bank v. Hotel Co., 147-594. That 
another judgment has been rendered for the same debt is no defense to a motion to revive: 
McLean v. McLean, 90-530. Upon motion to revive judgment defendant cannot show aliunde 
that no service of process had been originally made upon him; the presumption that he was 
properly a party is conclusive until removed by a correction of the record itself in a direct 
proceeding for that purpose: Smathers v. Sprouse, 144-637. An appeal from the clerk for 
refusal to issue execution may be heard by the resident or presiding judge at chambers in 
another county: McCaskill v. McKinnon, 121-192—and he may remand case to clerk with 
directions or may himself grant leave to issue, Martin yv. Briscoe, 143-353. Where motion 
made and refused, and no appeal taken, it cannot be renewed: Sanderson v. Dailey, 83-67. 
Duty of clerk and appellant on appeal: Hicks v. Wooten, 175-597. Section cited in Coward 
v. Chastain, 99-444, i 


669. Issued from and returned to court of rendition. Executions and other 
process for the enforcement of judgments can issue only from the court in which 
the judgment for the enforcement of the execution or other final process was 
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rendered; and the returns of executions or other final process shall be made to 
the court of the county from which it issued. 

Rev., Ss. 623; Code, s. 444; 1871-2, c. 74; 1881, ec. 75. 

For amercement of sheriff for failing to make proper return, see section 3936. Seal of 
clerk of court must be attached to executions to other counties: Taylor v. Taylor, 83-116. 
The sheriff must make return to the superior court of the county in which judgment was 
obtained: Watson v. Mitchell, 108-364. Sheriff bound to make return and, if he has not 
obeyed the process, must show some lawful excuse for not doing so: Smith vy. MeMillan, 
84-593; Bryan v. Hubbs, 69-423—and if he make an erroneous return through honest mistake, 
the court may allow him to amend it, Swain v. Burden, 124-16; Stealman v. Greenwood, 113- 
355; Luttrell v. Martin, 112-593; Williams v. Weaver, 101-1; Walters v. Moore, 90-41; Wil- 
liams vy. Sharpe, 70-582; Peebles v. Newsom, 74-475. 


670. To what counties issued. When the execution is against the property of 
the judgment debtor it may be issued to the sheriff of any county where the 
judgment is docketed. No execution may issue from the superior court of any 
county upon a judgment until it is docketed in that county. When it requires 
the delivery of real or personal property it must be issued to the sheriff of the 
county where the property, or some part thereof, is situated. Executions may 
be issued at the same time to different counties. 

Rev., s. 622; Code, s. 448; C. C. P., s. 259; 1871-2, c. 74; 1881, c. 75; 1905, c. 412. 

See section 669. That no execution shall issue to another county until the judgment is 
docketed there does not apply to executions issued before the act of 1905, c. 412: Cox v. 
Boyden, 153-522; and where a homestead allotted under such execution has been acquiesced 
in for thirty years it will exclude objection: Ibid. Sale under execution of land in county 
where judgment not docketed void as against purchaser for value from defendant: Rollins v. 
Henry, 78-342. Seal of the clerk of county from which execution issues must be attached 
thereto: Taylor v. Taylor, 83-116. Justice’s execution should be addressed to ‘‘any constable 
or other lawful officer’’: McGloughan v. Mitchell, 126-681. Levy on land in another county 
may be made without docketing transcript: Evans v. Alridge, 133-378, and cases cited. Exe- 
cutions may be issued at the same time to different counties: Vegelahn v. Smith, 95-256. 


671. Sale of land under execution. Real property adjudged to be sold must 
be sold in the county where it lies, by the sheriff of the county or by a referee 
appointed by the court for that purpose; and thereupon the sheriff or referee 
must execute a conveyance to the purchaser, which conveyance shall be effectual 
to pass the rights and interests of the parties adjudged to be sold. 

Rey., s. 622; Code, s. 443; C. C. P., s. 259. 


This section does not apply to foreclosure sales: Kidder v. McIlhenny, 81-123; Mebane v. 
Mebane, 80-34. 

THE PURCHASER’S TITLE. Purchaser of land at execution sale has prima facie title: 
Allison v. Snider, 118-952. The recital of execution and sale in sheriff’s deed is prima facie 
evidence thereof: Wainwright v. Bobbitt, 127-274; Miller v. Miller, 89-402; Wilson v. Taylor, 
98-280; Rollins v. Henry, 78-342; Curlee v. Smith, 91-172—and this is so notwithstanding the 
return upon the execution may be imperfect, Miller vy. Miller, 89-402—but there must be some 
preliminary proof of loss of execution before the recital is prima facie evidence of its issue: 
Person v. Roberts, 159-168; Thompson v. Lumber Co., 168-226. 

The plaintiff in the judgment purchasing at execution sale must show judgment and execu- 
tion; a stranger, only execution: Person v. Roberts, 159-168, and cases cited; King v. Feather- 
ston, 20-259. Purchaser at sale made after death of debtor under execution issued before his 
death acquires good title: Benners v. Rhinehart, 107-705. A sale under execution issued upon 
a judgment which is a lien on all the debtor’s property vests in the purchaser only the debtor’s 
interest at time lien attaches: Bristol v. Hallyburton, 93-384; Dail v. Freeman, 92-351; see, 
also, Electric Co. v. Engineering Co., 128-199; but see Gentry v. Callahan, 98-448. The 
sheriff’s deed to purchaser operates from day of sale and not from date of deed: Cowles v. 


299 


672 CIVIL PROCEDURE—Arr, 27 Ch. 12 


Coffey, 88-340. Certain judgments where sales under execution do not give purchaser title: 
McCauley v. Williams, 122-295; Halso v. Cole, 82-161; Cowen v. Withrow, 114-558; Dudley 
v. Cole, 21-429; Barrow v. Arrenton, 23-223. Purchaser acquires no title if court does not 
have jurisdiction: McCauley v. Williams, 122-295. Where sheriff has execution on senior 
judgment in hand and sale is under junior judgment, purchaser’s title good: Bernhardt y. 
Brown, 118-702; Dysart v. Brandreth, 118-969. Sale under execution levied upon realty carries 
good title, even though judgment not docketed or lien of docketing expired: Bernhardt v. 
Brown, 122-593; Sawyers v. Sawyers, 93-324. 

Possession of judgment debtor, after sale and deed made to purchaser, is adverse, and his 
original deed is not color: Wilson v. Brown, 134-400. A purchaser of land at execution sale 
has a prima facie title, and a defendant in an action of ejectment who seeks to avoid such 
title on the ground of homestead rights must specifically plead the facts upon which such 
rights depend: Marshburn v. Lashlie, 122-240; Allison v. Snider, 118-952; Fulton v. Roberts, 
113-421; Dickens v. Long, 109-165. 

Where execution issued on irregular judgment, a stranger purchasing gets a good title: 
Hinton vy. Roach, 95-106—also he gets good title even if sheriff fail to advertise and give 
notice of sale as required, if he does not know it, Burton y. Spiers, 95-503; Dula v. Seagle, 
98-458. Deed made to purchaser at void sale conveys no title: Pemberton v. McRae, 75-500; 
Owen v. Barksdale, 30-81; McCauley v. Williams, 122-293. Where sheriff’s deed recites a 
sale prior to acquisition of title by judgment debtor, purchaser acquires no title: Gentry v. 
Callahan, 98-448; Dail v. Freeman, 92-351; Frey v. Ransom, 66-466; Badham y. Cox, 33-456; 
Flynn vy. Williams, 23-509. A fraudulent deed by judgment debtor is color of title as against 
purchaser at a subsequent execution sale: Hoke v. Henderson, 14-12. Sheriff’s deed under 
execution against vendee of mortgagee conveys no title: Johnston v. Case, 131-491. Sale 
under junior judgment passes title encumbered with prior liens: Gambrill v. Wilcox, 111-42— 
but passes clear title when executions under prior liens are in hands of sheriff, Bernhardt v. 
Brown, 118-700; Dysart v. Brandreth, 118-969. 


672. When attested and returnable. Executions shall be attested as of the 
term next before the day on which they were issued, and are returnable to the 
next term of the court beginning not less than forty days after the issuing 
thereof, and no execution against property shall issue until the end of the term 
during which the judgment was rendered. 

Rev., s. 624; Code, s. 449; 1903, c. 544; 1870-1, c. 42, s. 7; 1873-4, ¢. 7. 

Executions shall be tested as of the term next before the day on which they are issued: 
Williams v. Weaver, 94-134—but this requirement is only directory and its omission does not 
vitiate the process: Bernhardt v. Brown, 122-594; Bryan vy. Hubbs, 69-423. Execution issued 
before death of judgment debtor and sale made thereunder after his death passes good title: 
Benners v. Rhinehart, 107-705—but if issued after his death, the sale is void, even though the 
execution tested before death, Williams v. Weaver, 94-134; Sawyers v. Sawyers, 93-321. Exe- 
cutions are returnable to the term next after that from which they bear teste: Turner v. Page, 
111-292—but unless ruled to do so earlier, sheriff has entire term in which to make return, 
Ledbetter v. Arledge, 53-475; Turner v. Page, 111-291; Boyd v. Teague, 111-246; Person v. 
Newsom, 87-142—and if he fails to make such return or makes improper return he is liable 
to amercement, Boyd v. Teague, 111-246; Turner v. Page, 111-291; see, also, section 3936. 
For irregularities affecting the validity of an execution, the remedy is by notice and motion 
to recall, but not to affect the rights of innocent purchasers: Williams v. Dunn, 158-399; 
Ss. ¢., 163-206. Before sale the motion is made before the clerk; after sale and return, before 
the judge: Ibid. 


673. Against the person. If the action is one in which the defendant might 
have been arrested, an execution against the person of the judgment debtor may 
be issued to any county within the state, after the return of an execution against 
his property wholly or partly unsatisfied. But no execution shall issue against 
the person of a judgment debtor, unless an order of arrest has been served, as 
provided in the article Arrest and Bail, or unless the complaint contains a state- 
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ment of facts showing one or more of the causes of arrest required by law, 
whether such statement of facts is necessary to the cause of action or not. 

Rey., Ss. 625; Code, s. 447; 1891, c. 541, s. 2; C. C. P., s. 260. 

See section 768. 

WHEN EXECUTION CAN ISSUE. When the defendant has been taken in arrest and 
bail, or when the complaint alleges facts constituting a cause for arrest, and these facts have 
been found by the jury and enter into the judgment: McKinney vy. Patterson, 174-483; Oak- 
ley v. Lasater, 172-96; Doyle v. Bush, 171-10; Turlington v. Aman, 163-555; Ledford vy. 
Emerson, 143-527; Huntley v. Hasty, 132-279; Carroll v. Montgomery, 128-278; Kinney v. 
Laughenour, 97-325; Peebles v. Foote, 83-102; Houston v. Walsh, 79-37. The judgment may 
direct that execution may issue against the person in a proper case, but this is not necessary: 
Oakley y. Lasater, 172-96; Michael v. Leach, 166-223. Cannot issue simply on a judgment for 
debt on a note, no fraud being found: Stewart v. Bryan, 121-46; Priess v. Cohen, 117-54; 
Houston vy. Walsh, 79-36; Claflin v. Underwood, 75-485; MceAden v. Banister, 63-479. Differ- 
ence between arrest hereunder and arrest under ancillary order pointed out: Ledford v. Emer- 
son, 143-530. To justify an execution against the person for injury to property growing out 
of negligence, the injury must be intentional and not merely accidental: Oakley v. Lasater, 
172-96. 

THE EXECUTION. It must be warranted by the judgment and not exceed it, otherwise 
it is invalid: Ledford v. Emerson, 143-531—and the judgment as docketed must be the guide, 
McAden v. Banister, 63-479. It must command the sheriff to arrest the defendant and com- 
mit him to the jail of the county from which it is issued until he shall pay the judgment or 
be discharged according to law: Kinney y. Laughenour, 97-325. Clerk’s duty to issue the 
order upon application in proper cases: Patton v. Gash, 99-284; Kinney v. Laughenour, 97- 
325; see, also, McAden y. Banister, 63-479—and his refusal to do so is appealable to resident 
judge, Huntley v. Hasty, 132-279. 

How person arrested can be discharged: Fertilizer Co. v. Grubbs, 114-470; Burgwyn v. 
Hall, 108-489; Howie v. Spittle, 156-180; see, also, sections 1637-1646. 


674. Defendant dying in execution; new execution against property. Parties 
at whose suit the body of a person is taken in execution for a judgment recovered, 
their executors or administrators, may, after the death of the person so taken and 
dying in execution, have new execution against the property of the person 
deceased, as they might have had if that person had never been in execution. 

Rey., s. 626; Code, s. 469; R. C., ¢. 45, s. 28; 21 James I, s. 24. 


675. Form of execution. The execution must be directed to the sheriff, or 
coroner when the sheriff is a party or interested, subscribed by the clerk of the 
court, and must intelligibly refer to the judgment, stating the county where the 
judgment roll or transcript is filed, the names of the parties, the amount of the 
judgement, if it is for money, the amount actually due thereon, and the time of 
docketing in the county to which the execution is issued, and shall require the 
officer substantially as follows: 

Sheriff not liable to judgment debtor for seizure and sale of property when he acts upon exe- 
cution regular in form and issued from proper court: O’Briant v. Wilkerson, 122-304. Execu- 
tion must conform to the judgment: Cureton v. Garrison, 115-550. Variances between execu- 
tion and judgment that are not deemed fatal: Marshburn v. Lashlie, 122-237; Hinton v. Roach, 


95-106. Executions must bear teste as of the term next before day issued, but this is only 
directory: Bryan v. Hubbs, 69-423; see, also, section 672. 


1. Against property—no lien on personal property until levy. If it is against 
the property of the judgment debtor, it shall require the officer to satisfy the 
judgment out of his personal property ; and if sufficient personal property cannot 
be found, out of the real property belonging to him on the day when the judg- 
ment was docketed in the county, or at any time thereafter; but no execution 


301 


675 CIVIL PROCEDURE—Arr. 27 Ch. 12 


against the property of a judgment debtor is a lien on his personal property, as 
against any bona fide purchaser from him for value, or as against any other 
execution, except from the levy thereof. 

Execution is a lien on personalty only from the moment of levy: Weisenfield v. McLean, 
96-248; see, also, Shelby v. Tiddy, 118-792—but it is a lien on realty without levy, the lien at- 
taching upon the docketing of the judgment, Harris v. Ricks, 63-653; see, also, section 614—un- 
less issued after ten years, and then it is a lien on both personalty and realty from levy only: 
Wilson vy. Lumber Co., 131-167; Heyer vy. Rivenbark, 128-272; Bernhardt v. Brown, 122-593; 
Lytle v. Lytle, 94-683; Sawyers v. Sawyers, 93-321; Spicer v. Gambill, 93-378. Levy upon 
personal property must be made by seizing it; but if the property is of such a nature as makes 
actual seizure impossible, some act as nearly equivalent to seizure must be substituted for it: 
Clifton v. Owens, 170-607; Sawyer v. Bray, 102-79; Perry v. Hardison, 99-21; Long v. Hall, 
97-286. Constructive levy on personalty discussed: Penland v. Leatherwood, 101-509, and 
cases cited. Where levy made, but sheriff either allows property to remain with debtor or 
debtor recaptures it against sheriff’s will; held no satisfaction of execution: Aldridge vy. 
Loftin, 104-122; Binford v. Alston, 15-351. Where sheriff makes levy by taking goods into his 
possession and refusing to sell them, it is a constructive payment: Aldridge v. Loftin, 104-126; 
In re King, 13-341. Sale of real estate under execution issued on a judgment which is a lien 
thereon is valid without a levy: Farrior v. Houston, 100-369. This subsection does not alter 
former law as to what is and what is not a levy; it only relates to period when lien attaches: 
Sawyer v. Bray, 102-79. 


2. Against property in hands of personal representative. If it is against 
real or personal property in the hands of personal representatives, heirs, devisees, 
legatees, tenants of real property or trustees it shall require the officer to satisfy 
the judgment out of such property. 


Execution issued before death of judgment debtor, and sale made thereunder after death, 
passes good title: Benners v. Rhinehart, 107-705; Aycock v. Harrison, 65-8; but see Halso v. 
Cole, 82-161—but if issued after his death, the sale is void even though execution tested before 
death, Williams v. Weaver, 94-134; Sawyers v. Sawyers, 93-321. For old practice to reach 
land of decedent, see Weston v. Lumber Co., 169-398. 


8. Against the person. If it is against the person of the judgment debtor, 
it shall require the officer to arrest him, and commit him to the jail of the county 
until he pays the judgment or is discharged according to law. , 

See sections 673, 674. 


4. For delwery of specific property. If it is for the delivery of the posses- 
sion of real or personal property, it shall require the officer to deliver the posses- 
sion of the same, particularly describing it, to the party entitled thereto, and may 
at the same time require the officer to satisfy any costs, damages, rents, or profits 
recovered by the same judgment, out of the personal property of the party against 
whom it was rendered, and the value of the property for which the judgment was 
recovered, to be specified therein, if a delivery cannot be had; and if sufficient 
personal property cannot be found, then out of the real property belonging to 
him on the day when the judgment was docketed, or at any time thereafter, and 
in that respect is deemed an execution against property. 


How writs of possession of land are executed: Ferguson v. Wright, 115-568; Davis v. Hig- 
gins, 87-298; Johnson v. Nevill, 65-677. Cases as to writs of assistance to put persons in pos- 
session of land who have bought same at a sale under decree of court and party in possession 
refuses to yield: Lee v. Thornton, 176-208; Clarke v. Aldridge, 162-326; Exum v. Baker, 115- 
242; Marcom v. Wyatt, 117-129; Coor v. Smith, 107-430; Knight v. Houghtalling, 94-408. 
For judgment and execution in claim and delivery of personal property, see section 610. 


5. For purchase money of land. If the answer in an action for recovery of 


a debt contracted for the purchase of land does not deny, or if the jury finds, 
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that the debt was so contracted, it is the duty of the court to have embodied in 
the judgment that the debt sued on was contracted for the purchase money of 
the Jand, describing it briefly ; and it is also the duty of the clerk to set forth in 
the execution that the said debt was contracted for the purchase of the land, 
the description of which must be set out briefly as in the complaint. 

A judgment reciting that the debt was contracted for the purchase of land is conclusive: 
Durham vy. Wilson, 104-595. This subsection does not apply where a deed has not been made 
to the vendee: Lewis v. McDowell, 88-261. Sale by a sheriff of the homestead, even though 
execution does not specify that the debt is for the purchase money of land, will be valid: 
Durham vy. Bostick, 72-353. Sale of land under execution for purchase money is valid without 
allotment of homestead: Durham y. Wilson, 104-595. Homestead cannot be claimed as against 
judgment for purchase money: Toms vy. Fite, 93-274; Billings v. Joines, 151-363; also see 
under section 728. 

Rev., s. 627; Code, ss. 234-236, 448; C. C. P., s. 261; 1868-9, c. 148; 1879, c. 217. 


676. Variance between judgment and execution. When property has been 
sold by an officer by virtue of an execution or other process commanding sale, 
no variance between the execution and the judgment whereon it was issued, in 
the sum due, in the manner in which it is due, or in the time when it is due, 
invalidates or affects the title of the purchaser of such property. 

Rey., s. 628; Code, s. 1847; R. C., c. 44, s. 18; 1848, c. 53. 

Section directly supported by Hinton vy. Roach, 95-106. A variance merely technical will be 


disregarded: Marshburn vy. Lashlie, 122-237. This section liberally construed: Wilson v. Tay- 
lor, 98-280, and cases cited. 


677. Property liable to sale under execution. The property of the judgment 
debtor, not exempted from sale under the constitution and laws of this state, may 
be levied on and sold under execution as hereinafter prescribed : 


1. Goods, chattels, and real property belonging to him. 


For statute forbidding sale of tenant’s crop under execution, see section 2361. 


PROPERTY SUBJECT TO LEVY AND SALE. Matured crops; but when land is pur- 
chased at execution sale the growing crops go to tenant in possession: Kesler v. Cornelison, 
98-383; Dail v. Freeman, 92-351; Walton v. Jordan, 65-172; Walston v. Bryan, 64-764. Vested 
remainders: Bristol vy. Hallyburton, 93-384; Bruce v. Nicholson, 109-206; Stern v. Lee, 115- 
426. Land, the deed for which is unrecorded: Ray yv. Wilcoxon, 107-514. The interest of a 
tenant by the curtesy consummate: McCaskill v. McCormack, 99-548. The interest of grantee 
in a deed for timber: Fowle v. McLean, 168-537; Williams v. Parsons, 167-529. 

PROPERTY NOT SUBJECT TO LEVY AND SALE. Contingent remainders: Bristol v. 
Hallyburton, 93-384; Bruce v. Nicholson, 109-202. Land held by husband and wife by entire- 
ties: Harris vy. Distributing Co., 172-14; Hood v. Mercer, 150-699. Property owned by county: 
Vaughn v. Comrs., 118-639; Hughes v. Comrs., 107-598; Gooch v. Gregory, 65-142. A purely 
mental conception, such as a formula for the manufacture of cigarettes: Markham v. White- 
hurst, 109-307. Property in custodia legis: Pelletier v. Lumber Co., 123-596—though leave may 
be granted by the court in some cases that it be sold, Pelletier v. Lumber Co., 123-596; Skinner 
v. Maxwell, 68-404. Property already sold under this section cannot be resold under subse- 
quent execution on same judgment: Peebles v. Pate, 86-438. Where land is devised to be sold 
and the proceeds distributed among certain persons, it is not subject to levy either as land or 
personalty: Clifton v. Owens, 170-607. 


2. All leasehold estates of three years duration or more, owned by him. 

3. Equitable and legal rights of redemption in personal and real property 
pledged or mortgaged by him. But when the equity of redemption in personal 
property is sold under execution, notice of the time and place of said sale shall 
be given the mortgagee. 
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PROPERTY SUBJECT TO LEVY AND SALE. Equity of redemption in an express mort- 
gage and also equitable interest under securities given in the nature of a mortgage: Davis vy. 
Evans, 27-525. An interest in Cherokee boundary land, purchaser being entitled to grant upon 
payment of fees: Wilson v. Deweese, 114-653. Equity of redemption, whether created by 
mortgage deed made to creditor or to a third person, with or without power of sale: Mayo vy. 
Staton, 137-670. This section applied only to equity of redemption in land, and not in per- 
sonalty (before change made by act of 1919, c. 30): Hardware Co. v. Lewis, 173-290. 


PROPERTY NOT SUBJECT TO LEVY AND SALE. Equity of redemption, when judg- 
ment upon which execution issues is for the mortgage debt: Simpson v. Simpson, 93-373. 
Vendor’s interest in land contracted to be conveyed on receipt of purchase money: Tally v. 
Reid, 72-336; Mayo v. Staton, 137-681, and cases cited. ‘Vendee’s interest under contract of 
purchase of land where he has not paid the purchase money in full: McPeters v. English, 141- 
491; Gorrell v. Alspaugh, 120-362, and cases therein cited; Rollins v. Henry, 86-714; Tally v. 
Reed, 74-463; Hinsdale vy. Thornton, 75-381, 74-167; Jennings v. Hardin, 45-275; Frost v. 
Reynolds, 39-494; Badham v. Cox, 33-456. Mortgagee’s interest in property under chattel 
mortgage: Bowen v. King, 146-385. 

See generally, Hutchison v. Symons, 67-156; Mayo v. Staton, 137-670. 


4. Real property or goods and chattels of which any person is seized or pos- 
sessed in trust for him. 


PROPERTY SUBJECT TO LEVY AND SALE. Trusts which are simple and unmixed, or 
passive, and which entitle the cestui que trust to call for the legal title: Evans v. Brendle, 
173-149; Hardware Co. v. Lewis, 173-290; Mayo v. Staton, 137-670; Gorrell v. Alspaugh, 120- 
362; Hinsdale vy. Thornton, 75-381; Page v. Goodman, 43-16. Equitable estates as distinguished 
from equitable rights: Evans v. Brendle, 173-149; Mayo v. Staton, 137-670; Nelson vy. Hughes, 
55-33. Only trust estates held for defendant solely: Harrison v. Battle, 16-537; but see sec- 
tion 3217. 

PROPERTY NOT SUBJECT TO LEVY AND SALE. Fraudulent trusts: Page v. Good- 
man, 43-16; see Sherrod v. Dixon, 120-60; Guthrie v. Bacon, 107-337; Everett v. Raby, 104- 
479; Jimmerson y. Dunean, 48-537. Active, or mixed trusts, where the cestui que trust cannot 
call for the legal title: Battle v. Petway, 27-576; Williams v. Williams, 41-20; Gorrell v. 
Alspaugh, 120-367; Mayo vy. Staton, 137-670; Lummers vy. Davidson, 160-484; Evans v. Brendle, 
173-149; Rouse v. Rouse, 167-208. Trust estate for several tenants in common, where one is 
judgment debtor: McLeran v. MecKethan, 42-70. Equitable rights as distinguished from 
equitable estates: Nelson v. Hughes, 55-33; Mayo v. Staton, 137-670; Evans v. Brendle, 173- 
149. A resulting trust in a deed of trust for creditors: Sprinkle vy. Martin, 66-56; see, also, 
Hardin v. Ray, 94-456; McRary v. Fries, 57-234; Thompson v. Ford, 29-418; Battle v. Petway, 
27-576; Barham vy. Massey, 27-192; Burgin v. Burgin, 23-160; Harrison v. Battle, 16-541; 
Mordeeai v. Parker, 14-425; Brown vy. Graves, 11-342—but may be reached in manner pointed 
out in McKeithan v. Walker, 66-95; Hutchison v. Symons, 67-156. In case of equitable con- 
version of land into money for distribution the remedy is by an action to subject it to payment 
of debts: Clifton v. Owens, 170-607. 


But no execution shall be levied on growing crops until they are matured. 


Growing crops at common law were subject to levy and sale: Smith v. Tritt, 18-241—but 
under the statute they are not, and cannot be until they are matured, Kesler v. Cornelison, 
98-382, and cases there cited; Dail v. Freeman, 92-351; Shannon y. Jones, 34-206. 


Rey., ss. 629, 632; Code, ss. 450, 453; R. C., c. 45, ss. 1-5, 11; 5 Geo. II, c. 7, s. 4; 1777, 
C145, SY 291812, *c. 830, Ssr 2 1822 Crd 12" T84c: 353919197 e230: 


678. Sale of trust estates; purchaser’s title. Upon the sale under execution 
of trust estates whereof the judgment debtor is beneficiary the sheriff shall 
execute a deed to the purchaser, and the purchaser thereof shall hold and enjoy 
the same freed and discharged from all encumbrances of the trustee. 

Rey., Ss. 6830; Code, s. 452; R. C., ¢. 45, s. 4; 1812, c. 830. 

See Mayo v. Staton, 137-670; Evans yv. Brendle, 173-149; Hardware Co. v. Lewis, 173-290. 
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679. Sheriff’s deed on sale of equity of redemption. The sheriff selling equita- 
ble and legal rights of redemption shall set forth in the deed to the purchaser 
thereof that the said estates were under mortgage at the time of judgment, or 
levy in the case of personal property and sale. 

Rey., s. 631; Code, s. 451; R. C., c. 45, s. 5; 1812, c. 830, s. 2; 1822, ec. 1172. 


The provisions of this section are not mandatory: Mayo v. Staton, 137-687; citing Thorpe 
v. Ricks, 21-619. The purchaser of equity of redemption may recover possession from mort- 
gagor: Parrott v. Hardesty, 169-667. A mortgagee, purchasing land at execution sale under 
a judgment to which he is a stranger, acquires the equity of redemption and the proceeds are 
applied to the execution: Woodruff vy. Trust Co., 173-546. 


680. Forthcoming bond for personal property. Ifa sheriff or other officer who 
has levied an execution or other process upon personal property permits it to 
remain with the possessor, the officer may take a bond, attested by a credible 
witness, for the forthcoming thereof to answer the execution or process; but the 
‘officer remains, nevertheless, in all respects liable as heretofore to the plaintiff’s 
claim. 

Rey., 633 ; Code, 463; R. C., c. 45, s. 21; 1807, c. 731, s: 3; 1828, ce. 12, s. 2. 

The bond is simply to secure the redelivery of the property to the officer—not to secure the 
debt: Gray v. Bowls, 18-437; Grady v. Threadgill, 35-228—and the property must be peaceably 


and quietly redelivered in strict accordance therewith or bond is forfeited: Poteet v. Bryson, 
29-337. As to form of bond, see Grady v. Threadgill, 35-228. 


681. Summary remedy on forthcoming bond. If the condition of such bond 
be broken, the sheriff or other officer, on giving ten days previous notice in 
writing to any obligor therein, may on motion have judgment against him in a 
summary manner, before the superior court or before a justice of the peace, as 
the case may be, of the county in which the officer resides, for all damages which 
the officer has sustained, or may be adjudged liable to sustain, not exceeding the 
penalty of the bond, to be ascertained by a jury, under the direction of the court 
or justice. 

Rey., 685; Code, s. 465; R. C., c. 45, s. 28; 1822, ec. 1141. 


682. Requirement of bond; possession and sale of property. When the forth- 
coming bond is taken the officer must specify therein the property levied upon 
and furnish to the surety a list of the property in writing under his hand, 
attested by at least one credible witness, and stating therein the day of sale. 
The property levied upon is deemed in the custody of the surety, as the bailee of 
the officer. All other executions thereafter levied on this property create a 
lien on the same from and after the respective levies, and shall be satisfied accord- 
inely out of the proceeds of the sale of the property; but the officer thereafter 
levying shall not take the property out. of the custody of the surety. But in all 
such cases sales of chattels shall take place within thirty days after the first levy ; 
and if sale is not made within that time any other officer who has levied upon 
the property may seize and sell it. 

Rey., 634; Code, s. 464; R. C., c. 45, s. 22; 1844, c. 84; 1846, c. 50. 


683. Entry of returns on judgment docket; penalty. When an execution is 
returned, the return of the sheriff or other officer must be noted by the clerk on 
the judgment docket; and when it is returned wholly or partially satisfied, it is 
the duty of the clerk of the court to which it is returned to send a copy of such 
last mentioned return, under his hand, to the clerk of the superior court of each 
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county in which such judgment is docketed, who must note such copy in his 
judgment docket, opposite the judgment, and file the copy with the transcript 
of the docket of the judgment in his office. A clerk failing to send a copy of the 
payments on the execution or judgment to the clerks of the superior court of 
the counties wherein a transcript of the judgment has been docketed, and a clerk 
failing to note said payment on the judgment docket of his court, shall, on motion, 
be fined one hundred dollars nisi, and the judgment shall be made absolute upon 
notice to show cause at the succeeding term of the superior court of his county. 

Reyv., s. 686; Code, s. 445; 1871-2, c. 74, s. 2; 1881, c. 75. 

The return as evidence, establishing its truthfulness, prima facie merely: Perry v. Hardison, 
99-21; Peebles v. Pate, 90-348—and where execution lost, the entry of the execution and its 
return on the minute docket is admissible as secondary evidence, Curlee v. Smith, 91-172. The 
word ‘‘executed’’ as a return of process ex vi termini means full performance: Isley v. Boon, 
113-249; McDonald v. Carson, 94-497. Where judgment debtor turns over collateral to judg- 
ment creditor and he collects same, it is the same as a payment on judgment, and should be 
entered: Moore v. Garner, 101-374. As to application of surplus of proceeds of execution sale 
under senior judgment to the payment of junior judgments, see Gambrill v. Wilcox, 111-42. 
An execution returned into court with an entry of satisfaction indorsed, in whole or in part, 


extinguishes so much of the debt and becomes a part of the record in the case: Walters v. 
Moore, 90-41. 


684. Cost of keeping livestock; officer’s account. The court or justice shall 
make a reasonable allowance to officers for keeping and maintaining horses, cattle, 
hogs, or sheep, and all other property taken into their custody under legal 
process, the keeping of which is chargeable to them; and this allowance may be 
retained by the officers out of the sales of the property, in preference to the 
satisfaction of the process under which the property was seized or sold. The 
officer must make out his account and, if required, give the debtor or his agent 
a copy of it, signed by his own hand, and must return the account with the 
execution or other process, under which the property has been seized or sold, to 
the justice or court to whom the execution or process is returnable, and shall 
swear to the correctness of the several items set forth; otherwise he shall not be 
permitted to retain the allowance. 

Rey., ss. 637-8; Code, ss. 466-7; R. C., ec. 45, ss. 25-6; 1807, e. 731. 

Section referred to in R. R. v. Main, 132-459; Hendricks v. Ireland, 162-523. 


685. Purchaser of defective title; remedy against defendant. Where real or 
personal property is sold on any execution or decree, by any officer authorized 
to make the sale, and the sale is made legally and in good faith, and the property 
did not belong to the person against whose estate the execution or decree was 
issued, by reason of which the purchaser has been deprived of the property, or 
been compelled to pay damages in lieu thereof to the owner, the ptrchaser, his 
executors or administrators, may sue the person against whom such execution or 
decree was issued, or the person legally representing him, in a civil action, and 
recover such sum as he may have paid for the property, with interest from the 
time of payment; but the property, if personal, must be present at the sale 
and actually delivered to the purchaser. 

Rey., s. 639; Code, s. 468; R. C., c. 45, s. 27; 1807, ec. 723. 

Cases directly sustaining this section: Johnson v. Gooch, 114-62; Wall v. Fairley, 77-105. 
Cases referring to section: Brown v. Smith, 53-332; McDougald v. McLean, 60-120. As to 


whether purchaser of defective title is subrogated to rights of execution creditor, see Pember- 
ton v. McRae, 75-497; Laws v. Thompson, 49-104. Where at a sale of land not belonging to 
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execution debtor, plaintiff purchased for enough to pay off the judgment, it is satisfied; then 
plaintiff’s remedy is under this section: Haleombe v. Loudermilk, 48-491. 


686. Costs on execution paid to clerk; penalty. The sheriff or other officer 
must pay the costs on all executions which are satisfied in whole or in part, to the 
clerk of the court from which the execution issued, and to no other person, on the 
second day of the term of the court; and any such officer making default herein 
shall forfeit and pay forty dollars for the benefit of the party aggrieved, under 
the same rules that are provided by law for amercing sheriffs. 

Rey., s. 640; Code, s. 472; R. S., c. 76, s. 5; 1822, c. 1149. 

For execution against corporation property and stock, see Corporations, Art. 9. 


Art. 28. Exrcution anp JupIcIAL SALES 


687. How advertised; cost of newspaper publication. No real property shall 
be sold under execution, deed of trust, mortgage, or other contract, except as 
provided in the following section, until notice of the sale has been posted at the 
courthouse door and three other public places in the county for thirty days 
immediately preceding the sale, and also published once a week for four weeks 
in some newspaper published in the county, if a paper is published in the county. 
The cost of such newspaper publication shall not exceed three dollars, to be taxed 
as costs in the action, special proceeding or proceeding to sell. 

Rey., s. 641; Code, s. 456; 1885, c. 38; 1905, c. 147; 1868-9, c. 237, s. 10; R. C., c. 45, s. 16; 
TSS ec 2783 1909; ec 705: 

For further provisions as to mortgage sales, see Mortgages and Deeds of Trust, Art. 3. 


In Hdgecombe and Nash the advertisement must be published “in some newspaper pub- 
lished in any city or town nearest the property advertised.” P. L. 1913, c. 7238. 


This section applies to sales under execution and to foreclosure proceedings in court: Hogan 
v. Utter, 175-332; Palmer v. Latham, 173-60. Duty of sheriff in selling property under execu- 
tion explained: Williams v. Dunn, 163-206. The requirements as to advertising execution sales 
are directory, and will not render the sale void as to a stranger without notice: Williams v. 
Dunn, 163-206; Shaffer v. Bledsoe, 118-279; Dula v. Seagle, 98-458; Burton v. Spiers, 92-503; 
Hays v. Hunt, 85-303; Skinner v. Warren, 81-377; but requirements as to time and place are 
mandatory: Wortham vy. Basket, 99-70; Palmer v. Latham, 173-60. 


The real object of advertising set forth in Burton v. Spiers, 92-508. It is presumed that 
proper advertising was done: Cawfield v. Owen, 129-288. As to advertising sale of land for 
taxes, see Hays v. Hunt, 85-303; also section 8014. Case where sheriff was sued for penalty 
for insufficiently advertising, in which question was raised whether property was real or per- 
sonal: Freeman v. Leonard, 99-274. Case where advertisement proper, but date changed by 
request of defendant in execution and with knowledge of purchaser; held purchaser could not 
call for conveyance: Skinner y. Warren, 81-373. Sheriff’s duty to advertise and sell to best 
advantage of creditors: Ibid. For penalty on sheriff for selling without advertising properly, 
see section 696. In the absence of fraud, selling without due advertisement does not vitiate 
the sale: Williams v. Dunn, 163-206; Woodley v. Gilliam, 67-239, and cases cited; Dula v. 
Seagle, 98-458; Shaffer v. Bledsoe, 118-279, and cases cited—the true test being whether or not 
purchaser had knowledge of the defects, Dula v. Seagle, 98-458; Hays v. Hunt, 85-303; Skinner 
v. Warren, 81-377; Avery v. Rose, 15-554. 


The power of sale in a mortgage is contractual and must be strictly complied with: Jenkins 
yv. Griffin, 175-184; Hogan v. Utter, 175-332 (modifying a statement in Palmer v. Latham, 
173-60, that it is directory); Banking Co. y. Leach, 169-706; Eubanks v. Becton, 158-231; 
Melver v. Smith, 118-75; Hinton v. Hall, 166-477; Ferebee vy. Sawyer, 167-199; Brett v. 
Davenport, 151-56. What is sufficient advertisement of mortgage sale: Jenkins v. Griffin, 
175-184. In the absence of agreement to the contrary, the expense of advertising cannot exceed 
three dollars: Banking Co. v. Leach, 169-706. See further as to advertising sales, section 2585. 
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688. Advertisement of resale. In all cases where a sheriff, commissioner, exec- 
utor or administrator resells any real estate at public auction because of an 
insufficient bid, want of bidders, the placing of an additional or ten per cent bid 
on the price bid at a prior sale, or other cause, public notice of the resale, where 
ordered by the court, is sufficient notice if it recites the cause of resale and is 
posted at the courthouse door and at least three other public places in the county 
for at least fifteen days, and published at least once a week for two successive 
weeks in some newspaper, if a paper is published in the county where the resale 
is made. 


TOS GmeLo: 
For reopening sales for advanced bids, see Mortgages and Deeds of Trust, s. 2591. 


689. Notice served on defendant; when on governor. In addition to the adver- 
tisement above required, the sheriff shall in every case, at least ten days before 
a sale of real property under execution, serve a copy of so much of the advertise- 
ment as relates to the real property of any defendant on him personally if he is 
found in the county, or on his agent if he has a known agent therein, or if he 
eannot be found within the county and has no known agent therein, but his 
address is known, by mail to such address; and the date of service shall be ascer- 
tained by the usual course of the mail from the place where sent to the place of 
its address. In case of the sale under execution, or under the order of any court, 
of any real or personal property in which the state is interested as a stockholder 
or otherwise, notice in writing must be served upon the governor and attorney 
general, at least thirty days before the sale, of the time and place of sale, and 
under what process it is made, otherwise the sale is invalid. 

Rey., s. 642; Code, s. 457; 1868-9, c. 237, s. 11; 1876-7, ¢c. 224. 


The requirement of serving notice upon a person, defendant in execution, is directory only, 
an innocent purchaser getting a good title: Shaffer v. Bledsoe, 118-279; Cowles v. Hardin, 
101-388; Burton v. Spiers, 92-503; Williams v. Dunn, 163-206. Section referred to in Freeman 
v. Leonard, 99-279. : 


690. Sale days. All real property sold under execution, or by order of court, 
shall be sold at the courthouse door of the county in which all or a part of the 
property is situated, on the first Monday in any month, or during the first three 
days of any term of the superior court of said county, unless in the order direct- 
ing the sale some other place and time is designated, and then it shall be sold as. 
directed in such order, on any day except Sunday or holidays, after advertising 
as required by law. 

Rey., s. 643; Code, s. 454 ;, 1876-7, c. 216, ss. 2, 3; 1883, c. 94, ss. 1, 2. 

Sale at improper time and place is void: Lowdermilk y. Corpening, 101-649; Wortham v. 
Basket, 99-70; Dula v. Seagle, 98-458; Mayers v. Carter, 87-146 (see Mordecai v. Speight, 14- 
429)—unless sale assented to by defendant in execution, who waives a compliance with statu- 
tory requirements, Wortham v. Basket, 99-70; Biggs v. Brickell, 68-239. Sales made on Tues- 
day or Wednesday valid: Mayers y. Carter, 87-148; Brooks y. Ratcliff, 33-321—on Friday 
valid, Wade v. Saunders, 70-270—unless there is an irregularity known to the purchaser, Hays 
v. Hunt, 85-303. 

691. Sale hours. No sale under an execution or decree shall commence before 
ten o’clock in the morning, or continue after four o’clock in the afternoon, of the 
day on which the sale is to be made, except that in towns or cities of more than 
five thousand inhabitants public sales of goods, wares and merchandise may be 
continued until ten o’clock p. m. 

Rey., s. 644; Code, s. 459; R. C., c. 45, s. 17; 1794, ¢. 41. 
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692. Postponement. The sheriff or other person making the sale, for the 
absence of bidders or any other just cause, may postpone the sale from day to 
day, but not for more than six days in all, and upon postponement he must post 
a notice thereof on the courthouse door of his county. 

Rey., s. 645; Code, s. 455; 1868-9, c. 287, s. 9. 


Sale advertised to take place Monday, but postponed from day to day, can take place on 
Friday: Wade v. Saunders, 70-270. Effect of sale on day other than statute requires dis- 
cussed: Mordecai v. Speight, 14-428; see, also, Hays v. Hunt, 85-303. This section held to apply 
to sales by sheriff or under court decrees, and not to mortgage sales: Ferebee v. Sawyer, 167- 
199. But mortgage sales may be postponed by giving reasonable notice: Ibid. 


693. Certain sales validated. All sales of realty made under executions issued 
prior to March the fifteenth, one thousand nine hundred and one, on judgments 
regularly obtained in courts of competent jurisdiction, are hereby validated, 
whether such sales were continued from day to day or for a longer period, not 
exceeding ten days: Provided, that such executions and sales are in all other 
respects regular: Provided further, that purchasers and their assigns shall have 
held continuous and adverse possession under a sheriff’s deed for three years: 
Provided further, that the rights of minors and married women shall in nowise 
be prejudiced hereby. 

Rev., s. 646; 1901, c. 742. 


694. Certain private acts repealed. All private acts, by which lands in partic- 
ular counties are required or allowed to be sold at places, or at times, other than 
those hereinbefore prescribed, are hereby repealed. 

Rey., s. 647; Code, s. 458; 1868-9, ce. 237, s. 12. 


695. Advertisement as to personal property. No sale of personal property 
under execution may be made until it has been advertised for ten days at the 
door of the courthouse of the county in which it is to be sold, and at three other 
public places in the county, and the advertisement must designate the place and 
the time of sale. 

Rey., s. 648; Code, s. 460; R. C., c. 45, s. 16; 1808, c. 753; 1820, c. 1066. 


A sale without notice duly published is invalid as to one having knowledge of such irregu- 
larity: Phillips v. Hyatt, 167-570. 


696. Penalty for selling contrary to law. A sheriff or other officer who makes 
any sale contrary to the true intent and meaning of this article shall forfeit two 
hundred dollars to any person suing for it, one-half for his own use and the other 
half to the use of the county where the offense is committed. 

Rev., s. 649; Code, s. 461; R. C., c. 45, s. 18; 1820, c. 1066, s. 2; 1822, c. 1153, s. 3. 


For liability of sheriff’s bond, see sections 3930, 3941. Sheriff is liable for failure to adver- 
tise sale properly: Mayers v. Carter, 87-148; Burton v. Spiers, 92-507; Freeman v. Leonard, 
99-274. 


697. Officer’s return of no sale for want of bidders; penalty. When a sheriff 
or other officer returns upon an execution that he has made no sale for want of 
bidders, he must state in his return the several places he has advertised and 
offered for sale the property levied on; and an officer failing to make such state- 
ment is on motion subject to a fine of forty dollars; and every constable, for a 
like omission of duty, is subject to a fine of ten dollars, for the use and benefit of 
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the plaintiff in the execution; for which, on motion of the plaintiff, judgment 
shall be granted by the court to which, or by justice to whom, the execution shall 
be returned. Nothing in, nor any recovery under, this section is a bar to any 
action for a false return against the sheriff or other officer. 

Rey., s. 650; Code, s. 462; R. C., c. 45, s. 19; 1815, c. 887. 

For penalty for false return, see section 3936. 


698. Officer to prepare deed for property sold. Sheriffs or other officers selling 
lands by authority of any execution or process shall, upon payment of the price, 
prepare, execute and deliver to the purchaser a deed for the property purchased. 
The purchaser of land must furnish the officer with a description of it. 

Rev., s. 651; Code, s. 471; R. C., c. 45, s. 30; 1848, ec. 39. 


As to title of purchaser, see cases under section 671. A motion in the cause is the proper 
means of compelling sheriff to execute deed: Fox v. Kline, 85-173; Skinner v. Warren, 81-376, 
and eases cited; Patrick v. Carr, 60-633. Purchaser not paying, sheriff can tender deed and 
sue: Skinner v. Warren, 81-376; McKee y. Lineberger, 69-217; but see Maynard v. Moore, 76- 
161. Sheriff can give purchaser time in which to pay purchase money if neither party objects: 
‘Maynard vy. Moore, 76-158. Purchaser implicated in sheriff’s dereliction in selling cannot call 
for deed: Skinner v. Warren, 81-373. The deed must bear the seal of the sheriff: Fisher v. 
Owens, 132-686; Strain v. Fitzgerald, 128-396; Patterson v. Galliher, 122-511. Where copy of 
the registration of a sheriff’s deed says ‘‘Given under my hand and seal,’’ no presumption 
that original bore a seal: Strain y. Fitzgerald, 128-396. The deed is presumptive evidence of 
the facts stated therein: Neal v. Nelson, 117-401—of the execution, levy and sale, and all the 
acts of the sheriff recited, Wainwright v. Bobbitt, 127-274; Wilson v. Taylor, 98-275; Farrior 
vy. Houston, 100-369; Curlee v. Smith, 91-172; Miller v. Miller, 89-402; McKee v. Lineberger, 
87-181; Rollins v. Henry, 78-342; Hardin vy. Cheek, 48-135—and this is so even though the 
return is imperfect, Miller v. Miller, 89-402; but there must be some preliminary proof of loss 
of execution before the recital is prima facie evidence of its issue: Person v. Roberts, 159-168; 
Thompson v. Lumber Co., 168-226. 


Art. 29. BrrreRMENTS 


699. Petition by claimant; execution suspended; issues found. A defendant 
against whom a judgment is rendered for land may, at any time before execu- 
tion, present a petition to the court rendering the judgment, stating that he, or 
those under whom he claims, while holding the premises under a color of title 
believed to be good, have made permanent improvements thereon, and praying 
that he may be allowed for the improvements, over and above the value of the 
use and occupation of the land. The court may, if satisfied of the probable truth 
of the allegation, suspend the execution of the judgment and impanel a jury to 
assess the damages of the plaintiff and the allowance to the defendant for the 
improvements. In any such action this inquiry and assessment may be made 
upon the trial of the cause. 

Rey., s. 652; Code, s. 473; 1871-2, c. 147. 

GENERAL OBSERVATIONS. This section is constitutional: Barker v. Owen, 93-198. 
Some history of the section: Condry v. Cheshire, 88-378. Purpose of betterment statutes ex- 
plained: Whitfield v. Boyd, 158-451. Effect of Connor act upon claims for betterments pointed 
out: Wood v. Tinsley, 138-507. This section is confined to cases where persons are in bona 
fide possession under color of title: Bryan vy. Alexander, 111-142; for color of title, see annota- 
tions under section 428. This section has nothing to do with claims of tenant against landlord 
for improvements: Dunn y. Bagby, 88-91—nor with claims for betterments as between tenants 
in common, Holt v. Couch, 125-456; but see Daniel v. Dixon, 163-137; s. ¢., 161-377. It does 


not apply to tenant for life making improvements: Northcott v. Northeott, 175-148—nor to 
improvements placed by husband on wife’s land: Nelson v. Nelson, 176-191—nor where a 
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person enters on land under a contract for improvements: Ferrell v. Mining Co., 176-475. 
Defendant entitled to compensation for improvements whether plaintiff’s claim be legal or 
equitable: Barker v. Owen, 93-198. 


PLEADINGS AND PROCEDURE. As to when and where to set up the claim for better- 
ments, see Wood y. Tinsley, 138-507; Fortescue v. Crawford, 105-29; Casey v. Cooper, 99-395. 
Petition must be filed before the judgment is executed: Boyer vy. Garner, 116-125—and judg- 
ment is deemed executed within this section, when, Ibid. The court must find probable truth 
in the allegations of petition before impaneling jury: Hallyburton vy. Slagle, 132-957. A claim 
for betterments set up in answer is no counterclaim such as to prevent plaintiff taking non- 
suit: Rumbough v. Young, 119-567. Claim for betterments under this statute cannot be set 
up on trial to defeat plaintiff’s recovery, but by petition after judgment declaring plaintiff 
owner of land: Wood v. Tinsley, 138-507; but see Casey v. Cooper, 99-395. When claim for 
betterments set up in pleadings it must be found as an issue on trial or it is lost: Casey v. 
Cooper, 99-395. In ejectment a writ of ouster should not issue until judgment for betterments 
paid: Bond v. Wilson, 129-325. 


AS TO DEFENDANT’S GOOD FAITH. No betterments allowed unless defendant shows 
his good faith in holding the land: Hallyburton v. Slagle, 132-957; see, also, Johnston v. Pate, 
95-68; Merritt v. Scott, 81-385—and this means not only his belief but reasonable grounds for 
his belief in his title: Pritchard v. Williams, 176-108; Faison v. Kelly, 149-282; Alston v. 
Connell, 145-1; R. R. v. McCaskill, 98-526. Reasonableness of belief is a fact to be found by 
the jury; and defendant may testify: R. R. v. McCaskill, 98-526—proper issues to be sub- 
mitted: Pritchard v. Williams, 176-108. The notice which bars one’s right to betterments is 
the existence of such facts and circumstances as might reasonably suggest to the ordinary 
citizen serious defects in his own title: R. R. v. McCaskill, 98-526. Cases where held petitioner 
had no reasonable ground of belief: Wood v. Tinsley, 138-507; Finch yv. Strickland, 132-103; 
Bird v. Gilliam, 125-76; Browne vy. Davis, 109-23; Gudger v. R. R., 106-481; Scott v. Battle, 
85-184; Wharton v. Moore, 84-479. Cases where held petitioner had reasonable ground: Jus- 
tice v. Baxter, 93-405; but see Wood v. Tinsley, 138-507; Railroad v. McCaskill, 98-526; 
Pritchard v. Williams, 176-108. 


Cases where parties have entered into possession and made improvements under void or void- 
able contracts to convey, or under void deeds or on account of promises to give the land in 
which equity would not allow vendor to recover without repaying purchase money and paying 
for betterments: Ballard v. Boyette, 171-24; Gann v. Spencer, 167-429; Daniel v. Dixon, 163- 
137; Kelly v. Johnson, 135-647; Taylor v. Brinkley, 131-8; Bond v. Wilson, 129-325; Luton v. 
Badham, 127-96; Pass v. Brooks, 125-129; Andrews v. Andrews, 122-352; Field v. Moody, 
111-353; Vann vy. Newsom, 110-122; Rumbough vy. Young, 119-567; Pitt v. Moore, 99-85; 
Hedgepeth v. Rose, 95-41; Casey v. Cooper, 99-395; Tucker v. Markland, 101-422; Reed v. 
Exum, 84-430; Scott v. Battle, 85-184; Smith v. Stewart, 83-406; Daniel v. Crumpler, 75-184; 
Love v. Neilson, 54-339; Thomas y. Kyles, 54-302; Chambers v. Massey, 42-286; Albea v. 
Griffin, 22-9—but since equity follows the law, as to such contracts subsequent to passage of 
Connor act it is held betterments not allowed under this statute against purchaser from vendor 
who has registered his deed, Wood v. Tinsley, 138-507. Other cases of minor importance: 
Harrington v. Rawls, 136-66; Smith v. Ingram, 132-959. 


700. Annual value of land and waste charged against defendant. The jury, 
in assessing the damages, shall estimate against the defendant the clear annual 
value of the premises during the time he was in possession, exclusive of the use 
of the improvements thereon made by himself or those under whom he claims, 
and also the damages for waste or other injury to the premises committed by 
the defendant. The defendant is not liable for the annual value or for damages 
for waste or other injury for any longer time than three years before the suit, 
unless he claims for improvements. 

Rey., ss. 653-4; Code, ss. 474-5; 1871-2, ec. 147, ss. 2-8. 

Cases directly upholding section: Jones v. Coffey, 109-515; Sherrill v. Connor, 107-630; 


Barker v. Owen, 93-198; Johnson vy. Armfield, 130-575; Bond v. Wilson, 129-325; Pass v. 
Brooks, 125-129; Wetherell v. Gorman, 74-603; Reed v. Exum, 84-430; Smith v. Stewart, 83- 
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406. The defendant is not liable for rents, etc., for more than three years unless he claims 
betterments, and in that case the rents, etc., beyond three years are to be set off against bet- 
terments: King v. Bynum, 137-491; Whitfield v. Boyd, 158-451; Pritchard v. Williams, 176- 
108. Other cases of interest: Browne vy. Davis, 112-227; Morisey v. Swinson, 104-555. 


701. Value of improvements estimated. If the jury is satisfied that the de- 
fendant, or those under whom he claims, made on the premises, at a time when 
there was reason to believe the title good under which he or they were holding 
the premises, permanent and valuable improvements, they shall estimate in his 
favor the value of the improvements made before notice, in writing, of the title 
under which the plaintiff claims, not exceeding the amount actually expended in 
making them and not exceeding the amount to which the value of the premises 
is actually increased thereby at the time of the assessment. 

Rey., s. 655; Code, s. 476; 1871-2, c. 147, s. 4. 


For annotations as to bona fide belief as to title, see section 699. The valuation should be 
based, not upon the cost of improvement, but upon the enhancement of the value of the land 
thereby: Whitfield v. Boyd, 158-451; Johnson v. Armfield, 130-576; Railroad v. McCaskill, 
98-526; Reed v. Exum, 84-430; White v. Jones, 88-181; Smith v. Stewart, 83-406; Hill v. 
Brower, 76-126—and this without reference to whether betterments are of any value to true 
owner, Railroad v. McCaskill, 98-526. The notice prescribed by the statute as a bar to com- 
pensation for improvements is defined in Railroad v. McCaskill, 98-526. 


702. Improvements to balance rents. If the sum estimated for the improve- 
ments exceeds the damages estimated against the defendant as aforesaid, the jury 
shall then estimate against him for any time before the said three years the rents 
and profits accrued against or damages for waste or other injury done by him, or 
those under whom he claims, so far as is necessary to balance his claim for 
improvements; but the defendant in such case shall not be liable for the excess, 
if any, of such rents, profits, or damages beyond the value of improvements. 

Rey., s. 656; Code, s. 477; 1871-2, c. 147, s. 5. 


This section directly supported by Barker v. Owen, 93-198; Sherrill v. Connor, 107-630; 
Whitfield v. Boyd, 158-451. 


703. Verdict, judgment, and lien. After offsetting the damages assessed for 
the plaintiff, and the allowances to the defendant for any improvements, the 
jury shall find a verdict for the balance for the plaintiff or defendant, as the case 
may be, and judgment shall be entered therefor according to the verdict. Any 
such balance due to the defendant is a lien upon the land recovered by the plain- 
tiff until it is paid. 

Rey., ss. 657-8; Code, ss. 478-9 ; 1871-2, c. 147, ss. 67. 

' The sum adjudged to the defendant for the improvements as a lien on the land: Barker vy. 
Owen, 93-198. Whether judgment can be a lien on the right of way of a railroad, discussed in 


Railroad v. McCaskill, 98-538. As to improvements being an equitable lien, see Vann vy. New- 
som, 110-129, and eases cited under section 699. 


704. Life tenant recovers from remainderman. If the plaintiff claims only an 
estate for life in the land recovered and pays any sum allowed to the defendant 
for improvements, he or his personal representative may recover at the deter- 
mination of his estate from the remainderman or reversioner, the value of the 
. said improvements as they then exist, not exceeding the amount as paid by him, 
and he has a lien therefor on the premises as if they had been mortgaged for the 
payment thereof, and may keep possession of said premises until it is paid. 

Rey., s. 659; Code, s. 480; 1871-2, c. 147, s. 8. 
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705. Value of premises without improvements. When the defendant claims 
allowance for improvements, the plaintiff may by entry on the record require 
that the value of his estate in the premises without the improvements shall also 
be ascertained. The value of the premises in such cases shall be estimated as it 
would have been at the time of the inquiry, if no such improvements had been 
made by the tenant or any person under whom he claims, and shall be ascertained 
in the manner hereinbefore provided for estimating the value of improvements. 

Rey., ss. 661-2; Code, ss. 482-3; 1871-2, ec. 147, ss. 10-11. 


706. Plaintiff’s election that defendant take premises. The plaintiff in such 
case, if judgment is rendered for him, may, at any time during the same term, or 
before judgment is rendered on the assessment of the value of the improvements, 
in person or by his attorney in the cause, enter on the record his election to 
relinquish his estate in the premises to the defendant at the value as ascertained, 
and the defendant shall thenceforth hold all the estate that the plaintiff had 
therein at the commencement of the suit, if he pays therefor the said value with 
interest in the manner ordered by the court. 

Rey., s. 668; Code, s. 484; 1871-2, c. 147, s. 12. 


Plaintiff can elect to take value of his interest unimproved by defendant: Barker v. Owen, 
93-198. Section referred to in Carter v. Long, 114-187. 


707. Payment made to court; land sold on default. The payment must be 
made to the plaintiff, or into court for his use, and the land is bound therefor, 
and if the defendant fails to make the payment within or at the times limited 
therefor, the court may order the land sold and the proceeds applied to the pay- 
ment of said value and interest, and any surplus to be paid to the defendant ; 
but if the net proceeds are insufficient to satisfy the said value and interest, the 
defendant is not bound for the deficiency. 

Rey., s. 664; Code, s. 485; 1871-2, c. 147, s. 13. 

Section referred to in Barker y. Owen, 93-202. 


708. If plaintiff is a married woman, minor or insane. If the party by or for 
whom the land is claimed in the suit is a married woman, minor, or insane person, 
such value is deemed to be real estate, and shall be disposed of as the court con- 
siders proper for the benefit of the persons interested therein. 

Rey., Ss. 665; Code, s. 486; 1871-2, ec. 147, s. 14. 


709. Defendant evicted, may recover from plaintiff. If the defendant, his 
heirs or assigns, after the premises are so relinquished to him, is evicted by force 
of a better title than that of the original plaintiff, the person so evicted may 
recover from the plaintiff or his representatives the amount paid for the premises, 
as so much money had and received by the plaintiff in his lifetime for the use of 
such person, with lawful interest thereon from the time of the payment. 

Rey., s. 666; Code, s. 487; 1871-2, c. 147, s. 15. 


710. Not applicable to suit by mortgagee. Nothing in this article applies to 
any suit brought by a mortgagee or his heirs or assigns against a mortgagor or 
his heirs or assigns for the recovery of the mortgaged premises. 

Reyv., s. 660; Code, s. 481; 1871-2, c. 147, s. 9. 

Improvements placed upon land by mortgagor become additional security for the debt, and he 
can set up no claim for betterments: Wharton v. Moore, 84-479. 


318 


@11 CIVIL PROCEDURE—Aazr, 30 Ch. 12 


Art. 30. SuppLeEMENTAL PROCEEDINGS 


711. Execution unsatisfied, debtor ordered to answer. When an execution 
against property of a judgment debtor, or any one of several debtors in the same 
judgment, issued to the sheriff of the county where he resides or has a place of 
business, or if he does not reside in the state, to the sheriff of the county where a 
judgment roll or a transcript of a justice’s judgment is filed, is returned wholly 
or partially unsatisfied, the judgment creditor at any time after the return, and 
within three years from the time of issuing the execution, is entitled to an order 
from the court to which the execution is returned or from the judge thereof, 
requiring such debtor to appear and answer concerning his property before 
such court or judge, at a time and place specified in the order, within the county 
to which the execution was issued. 

Rev., s. 667; Code, s. 488, subsec. 1; C. C. P., s. 264; 1868-9, c. 95, s. 2. 


GENERAL NATURE OF PROCEEDINGS. Proceedings supplemental to execution are in 
the nature of an equitable execution: Vegelahn v. Smith, 95-254; see, also, Coates v. Wilkes, 
92-376—and may also be regarded in the nature of a creditor’s bill, Munds v. Cassidey, 98- 
558; Bronson v. Ins. Co., 85-413; Rand v. Rand, 78-12; Carson vy. Oates, 64-115. Such proceed- 
ings cannot be had in the supreme court: Phillips v. Trezevant, 70-176. Where, pending pro- 
ceedings, judgment becomes barred by the statute, no bar to proceeding: Coates v. Wilkes, 
94-174. Effect of death of judgment debtor upon supplementary proceedings: Rankin vy. 
Minor, 72-424; Carson v. Oates, 64-115. A judgment, whether just or unjust, can be enforced 
by execution and supplementary proceedings: Heggie v. B. and L. Assn., 107-581—and not col- 
laterally attacked, Ibid. 


This section confers upon the clerk authority to hear and allow or disallow the motion of the 
plaintiff for an order requiring defendants to ‘‘appear and answer’’: Bank v. Burns, 107-466. 
The fact that sheriff has alias executions in his hands unreturned issued on same judgment is 
no bar to supplementary proceedings thereon: Vegelahn vy. Smith, 95-254. When clerk in- 
formed that similar proceedings pending before judge, he should refuse to proceed, and, failing 
to do so, the judge has power to order that he desist: Ledford v. Emerson, 143-527. 

Supplementary proceedings lie against private corporations: LaFountain v. Underwriters, 
79-514—-against a lunatic where debt contracted prior to his lunacy, Blake v. Respass, 77- 
193—but whether against municipalities, quere, Winslow v. Comrs., 64-218. Only the judg- 
ment creditors instituting the proceedings are entitled to the order: Righton v. Pruden, 73- 
61; LaFountain vy. Underwriters, 79-514—-and they get priority of lien, Parks v. Sprinkle, 
64-637. Joint debtors can be examined hereunder: Weiller v. Lawrence, 81-65; see section 
713—also assignees, Bruce v. Crabtree, 116-528. 


PROCEDURE. No demand necessary before making application for order: Weiller v. 
Lawrence, 81-65. Proceedings should be brought where judgment rendered: Hutchison v. 
Symons, 67-156; Hasty v. Simpson, 77-69—but place designated where defendant shall appear 
shall be within defendant’s county, Ibid. Notice must be given debtor: Hinsdale v. Under- 
wood, 116-593; Wright v. R. R., 141-168; Turner v. Holden, 109-182. Notice may be served, 
how: Turner v. Holden, 109-182. As to time given by notice to appear, see Weiller v. Law- 
rence, 81-65. General appearance waives notice: Hinsdale vy. Underwood, 116-593. The evi- 
dence should be taken down in writing: Coates v. Wilkes, 92-376. No appeal lies to supreme 
court from order requiring debtor to appear made hereunder: Bruce v. Crabtree, 116-528; 
but see Ledford v. Emerson, 143-537—but does lie to the judge of superior court from the 
clerk, Bank v. Burns, 107-465. 

See generally: Rand v. Rand, 78-12; Hinsdale v. Sinclair, 83-338; Magruder vy. Shelton, 
98-545; Munds v. Cassidey, 98-558; Coates v. Wilkes, 92-376. 

THE AFFIDAVIT HEREUNDER. Question of whether affidavit necessary discussed in 
Hinsdale v. Sinclair, 83-341. The affidavit should state that the execution is returned un- 
satisfied and that the defendant has property and choses in action which ought to be sub- 
jected to the payment of the judgment: Hutchison vy. Symons, 67-156; Hinsdale y. Sinelair, 
83-338. Section merely referred to in Walston v. Bryan, 64-764. 
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712. Property withheld from execution; proceedings. After the issuing of an 
execution against property, and upon proof by affidavit of a party, his agent or 
attorney, to the satisfaction of the court or a judge thereof, that any judgment 
debtor residing in the judicial district where such judge or sheriff resides has 
property which he unjustly refuses to apply toward the satisfaction of the judg- 
ment, such court or judge may, by order, require the judgment debtor to appear 
at a specified time and place, to answer concerning the same; and proceedings 
may thereupon be had for the application of the property of the judgment debtor 
towards the satisfaction of the judgment as provided upon the return of an 
execution, and the judgment creditor is entitled to the order of examination under 
this and the preceding section, although the judgment debtor has an equitable 
estate in land subject to the lien of the judgment, or choses in action, or other 
things of value unaffected by the lien of the judgment and incapable of levy. 

Rey., s. 668; Code, s. 488, subsec. 2; C. C. P., s. 264; 1868-9, c. 95, s. 2. 


As to procedure hereunder, see under section 711. The purpose of supplemental proceedings 
is to give the creditor a remedy only in case debtor has no known property liable to execution 
or to what is in the nature of an execution, proceedings to enforce its sale: Hutchison v. 
Symons, 67-156—and to give him a substitute for the method of granting relief in equity 
when remedy by execution exhausted: Coates v. Wilkes, 92-376; see, also, Munds v. Cassidey, 
98-558; Hinsdale v. Sinclair, 83-338; McKeithan v. Walker, 66-95. Supplementary proceed- 
ings may be commenced before sale of the property levied on: McKeithan v. Walker, 66-95. 


THE AFFIDAVIT HEREUNDER. Must state that debtor has no known property liable 
to execution, and that he has property or choses in action which he unjustly refuses to apply 
to the satisfaction of the judgment: Hutchison v. Symons, 67-156; Bank y. Burns, 109-105; 
Hackney v. Arrington, 99-110; Hinsdale y. Sinclair, 83-338—and need not state or aver the 
nonexistence of an equitable estate within the lien of the judgment or the existence of prop- 
erty, choses in action and things of value unaffected by any lien and incapable of levy: Hack- 
ney v. Arrington, 99-110; Bank vy. Burns, 109-105; rendering obsolete, as to these points, 
Magruder v. Shelton, 98-545; Hinsdale vy. Sinclair, 83-338; Weiller v. Lawrence, 81-65. For 
affidavits that are approved, see Bank vy. Burns, 109-105. As to verification of affidavit, see 
Young y. Rollins, 85-485. 


713. Proceedings against joint debtors. Proceedings supplemental to execu- 
tion may be taken upon the return of an execution unsatisfied, issued upon a 
judgment recovered in an action against joint debtors, in which some of the 
defendants have not been served with the summons by which the action was 
commenced, so far as relates to the joint property of such debtors; and all actions 
by ereditors to obtain satisfaction of judgments out of the property of joint 
debtors are maintainable in like manner and to the like effect. These provisions 
apply to all proceedings and actions pending and to those terminated by final 
decree or judgment. 

Reyv., s. 669; Code, s. 490; C. C. P., s. 266; 1869-70, c. 79, s. 2; 1870-1, ¢c. 245. 


For procedure hereunder, see under section 711. Section merely referred to in Wright v. 
R. R., 141-168; Mayo v. Staton, 137-679; Coates v. Wilkes, 94-180. 


714. Debtor leaving state, or concealing himself, arrested; bond. Instead of 
the order requiring the attendance of the judgment debtor, the court or judge 
may, upon proof by affidavit or otherwise to his satisfaction that there is danger 
of the debtor leaving the state or concealing himself, and that there is reason 
to believe that he has property which he unjustly refuses to apply to the judg- 
ment, issue a warrant requiring the sheriff of any county where such debtor is 
to arrest him and bring him before the court or judge. Upon being brought 
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before the court or judge, the debtor may be examined on oath, and, if it appears 
that there is danger of his leaving the state, and that he has property which he 
has unjustly refused to apply to the judgment, he shall be ordered to enter into an 
undertaking, with one or more sureties, that he will, from time to time, attend 
before the court or judge as directed, and that he will not, during the pendency 
of the proceedings, dispose of any property not exempt from execution. In 
default of entering into such undertaking, he may be committed to prison by 
warrant of the court or judge, as for contempt. 
Reyv., s. 671; Code, s. 488, subsee. 4; 1868-9, c. 148, s. 4; 1868-9, c. 277, s. 8. 


715. Examination of parties and witnesses. On examination under this article 
either party may examine witnesses in his behalf, and the judgment debtor may 
be examined in the same manner as a witness; and the party or witnesses may 
be required to appear before the court or judge, or a referee appointed by either, 
and testify on any proceedings under this article in the same manner as upon 
the trial of an issue. If before a referee, the examination shall be taken by the 
referee, and certified to the court or judge. All examinations and answers before 
a court or judge or referee under this article must be on oath, except that when 
a corporation answers, the answer shall be on the oath of an officer thereof. 


Reyv., ss. 670, 676; Code, s. 488 (subsec. 2), 491, 492; C. C. P., ss. 264, 267, 268; 1868-9, 
c. 95, s. 2; 1871-2, ec. 245. 


Where judgment debtor is examined, the creditor does not make him his witness, but may 
cross-examine and contradict him: Coates v. Wilkes, 92-376. The party and witness must 
appear before referee when so required: Hasty vy. Simpson, 77-69. The evidence should be 
taken down in writing: Coates v. Wilkes, 92-376. Where party or witness refuses to answer 
questions the court, and not the referee acting alone, should punish for contempt: Fertilizer 
Co. v. Taylor, 112-141; LaFountain v. Underwriters, 83-132; see section 727. 


716. Incriminating answers not privileged; not used in criminal proceedings. 
No person, on examination pursuant to this article, is excused from answering 
any question on the ground that it will tend to convict him of the commission of a 
crime or that he has, before the examination, executed any conveyance, assignment 
or transfer of his property for any purpose, but his answer shall not be used 
as evidence against him in any criminal proceeding or prosecution. 

Rey., s. 672; Code, s. 488, subsee. 5; C. C. P., s. 264; 1868-9, c. 95, s. 2. 


Witness cannot excuse himself from answering on the ground that his answer may incrimi- 
nate him: LaFountain v. Underwriters, 83-132; referred to in concurring opinion of Walker, 
J., in In re Briggs, 135-144. Facts developed on examination in supplementary proceedings 
are forbidden to be used in evidence in criminal prosecution: State v. Mallett, 125-718. Sec- 
tion merely referred to: Harper v. Pinkston, 112-302. 


717. Disposition of property forbidden. The court or judge may, by order, 
forbid a transfer or other disposition of, or any interference with, the property 
of the judgment debtor not exempt from execution. 

Rey., s. 673; Code, ss. 488 (subsec. 6), 494; C. C. P., s. 264; 1868-9, c. 95, s. 2. 


See generally: Coates Bros. v. Wilkes, 92-376; Rose v. Baker, 99-323; Ross v. Ross, 119- 
109; Phillips v. Trezevant, 70-176; Hogan y. Kirkland, 64-250. 


718. Debtors of judgment debtor may satisfy execution. After the issuing of 
an execution against property, all persons indebted to the judgment debtor, or to 
any one of several debtors in the same judgment, may pay to the sheriff the 
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amount of their debt, or as much thereof as is necessary to satisfy the execution ; 
and the sheriff’s receipt is a sufficient discharge for the amount paid. 
Rey., s. 674; Code, s. 489; C. C. P., s. 265. 


The sheriff is not hereby invested with power to apply the proceeds of one execution in 
satisfaction of another: Smith v. McMillan, 84-593. As to applying funds to payment of 
costs, see Clerk’s Office v. Bank, 66-214. Section referred to in Parks v. Adams, 113-477. 


719. Debtors of judgment debtor, summoned. After the issuing or return 
of an execution against property of the judgment debtor, or of any one of 
several debtors in the same judgment, and upon affidavit that any person or 
corporation has property of said judgment debtor, or is indebted to him in an 
amount exceeding ten dollars, the court or judge may, by order, require such 
person or corporation, or any officer or members thereof, to appear at a speci- 
fied time and place, and answer concerning the same. The court or judge may 
also, in its or his discretion, require notice of the proceeding to be given to any 
party to the action, in such manner as seems proper. 

Rey., s. 675; Code, s. 490; C. C. P., s. 266; 1869-70, c. 79, s. 2; 1870-1, c. 245. 


The issuance of notice to judgment debtor hereunder is in court’s discretion: Wilmington 
v. Sprunt, 114-310. Procedure under this section partially outlined in Rice v. Jones, 103-226. 
Assignee of judgment debtor can be examined hereunder: Bruce v. Crabtree, 116-528—also 
joint debtors, Weiller v. Lawrence, 81-65. From an order for the: examination of a person 
hereunder there is no appeal: Bruce v. Crabtree, 116-528. Persons summoned hereunder who 
claim an interest in the property themselves may so suggest: Bank v. Burns, 109-109. Nature 
of indebtedness to defendant that can be subjected to satisfaction of execution: In re Davis, 
81-72; Sutton v. Askew, 66-178; Rice v. Jones, 103-226. Creditors cannot compel parties for 
whom debtor has rendered gratuitous services to pay for such services: Osborne v. Wilkes, 
108-651; approved in Markham y. Whitehurst, 109-309; Guano Co. v. Colwell, 177-218. Section 
referred to in Mayo v. Staton, 137-679; Bank vy. Burns, 109-109. 


720. Where proceedings instituted and defendant examined. Proceedings 
supplemental to execution must be instituted in the county in which the judg- 
ment was rendered; but the place designated where the defendant must appear 
and answer must be within the county where he resides. 

Rey., s. 677. 


This section enacted in accordance with Hasty v. Simpson, 77-69. See, also, Hutchison v. 
Symons, 67-156. 


721. Debtor’s property ordered sold. The court or judge may order any prop- 
erty, whether subject or not to be sold under execution (except the homestead 
and personal property exemptions of the judgment debtor), in the hands of the 
judgment debtor or of any other person, or due to the judgment debtor, to be 
applied towards the satisfaction of the judgment; except that the earnings of 
the debtor for his personal services, at any time within sixty days next preceding 
the order, cannot be so applied when it appears, by the debtor’s affidavit or 
otherwise, that these earnings are necessary for the use of a family supported 
wholly or partly by his labor. 

Rev., s. 678; Code, s. 493; C. C. P., s. 269; 1870-1, ¢. 245. 


The exemption of earnings for sixty days does not apply to enforcement of payment of 
taxes: Wilmington y. Sprunt, 114-310. The earnings of a nonresident for personal services 
for the sixty days next preceding are exempt from seizure: Goodwin y. Claytor, 137-224; 
Wierse v. Thomas, 145-261. As to allowing interpleader as to the real ownership of funds: 
Wilson vy. Chichester, 107-386—and as to the ownership of debts, Williams v. Green, 68-183. 

Section merely referred to: Wright v. R. R., 141-168; Rice v. Jones, 103-231. 
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722. Receiver appointed. The court or judge having jurisdiction over the 
appointment of receivers may also by order in like manner, and with like 
authority, appoint a receiver in proceedings under this article of the property 
of the judgment debtor, whether subject or not to be sold under execution, 
except the homestead and personal property exemptions. But before the appoint- 
ment of the receiver, the court or judge shall ascertain if practicable, by the oath 
of the party or otherwise, whether any other supplementary proceedings are 
pending against the judgment debtor, and if so, the plaintiff therein shall have 
notice to appear before him, and shall likewise have notice of all subsequent 
proceedings in relation to the receivership. No more than one receiver of the 
property of a judgment debtor shall be appointed. The title of the receiver 
relates back to the service of the restraining order, herein provided for. 


Rey., s. 679; Code, s. 494; C. C. P., s. 270; 1870-1, c. 245; 1876-7, c. 223; 1879, c. 63; 1881, 
capil, 

For statutes regulating receivers, see this chapter, Art. 87, and Corporations, Art. 10. 

Motion for receiver may be made before the judge while appeal from clerk on other ques- 
tions pending: Coates v. Wilkes, 92-376. Receiver appointed by whom: Corbin v. Berry, 
83-27; Parks v. Sprinkle, 64-637 (but notice effect of amendment adding words ‘‘court or’’); 
see, also, Bank v. Burns, 107-465, and eases cited under section 859—appointed, when, Rod- 
man vy. Harvey, 102-1, citing Coates v. Wilkes, 92-376. Only one receiver appointed: Corbin 
v. Berry, 83-31. 

Where upon examination clerk finds a specific fund in defendant’s hands which belongs to 
plaintiff, and his finding is approved by the judge, no receiver should be appointed: Ross v. 
Ross, 119-109. As between several receivers hereunder, semble, the one who was first applied 
for takes precedence: Parks v. Sprinkle, 64-637. Where it is ascertained that there are 
several proceedings pending against the debtor to subject his property to the payment of debts, 
the court should, in proper cases, consolidate them, preserving the priorities acquired: Monroe 
v. Lewald, 107-655. Duty of receiver hereunder the same as receivers under the general law: 
Weill v. Bank, 106-10; Coates v. Wilkes, 92-376; see sections 859-862 and 1208-1217. Legal 
effect upon the property of the debtor when receiver appointed: Wilson v. Chichester, 107- 
386; Rose vy. Baker, 99-323; Turner v. Holden, 94-70; Rankin vy. Minor, 72-424. Where fund 
was adjudged in supplementary proceedings to be the plaintiff’s and it was paid into court, 
when another claimed it, the clerk should not have appointed a receiver, but allowed other 
claimant to interplead in the proceeding: Wilson v. Chichester, 107-386. Failure of judge to 
ascertain as to whether other proceedings pending does not require reversal of his appoint- 
ment: Corbin v. Berry, 83-27. 


723. Filing and record of appointment; property vests in receiver. When the 
court or a judge grants an order for the appointment of a receiver of the prop- 
erty of the judgment debtor, it shall be filed in the office of the clerk of the 
superior court of the county where the judgment roll in the action or transcript 
from justice’s judgment, upon which the proceedings are taken, is filed; and 
the clerk shall record the order in a book to be kept for that purpose in his 
office, to be called Book of Orders Appointing Receivers of Judgment Debtors, 
and shall note the time of its filing therein. A certified copy of the order shall 
be delivered to the receiver named therein, and he is vested with the property and 
effects of the judgment debtor from the time of the service of the restraining 
order, if such restraining order has been made, and if not, from the time of the 
filing and recording of the order for the appointment of a receiver. The receiver 
of the judgment debtor is subject to the direction and control of the court in 
which the judgment was obtained upon which the proceedings are founded. 

Rey., s. 680; Code, 's. 495; C. C. P., s. 270; 1870-1, c. 245. 
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For appointment, and duties and powers of receivers generally, see sections 722, 859-862 
and 1208-1217. 

The effect of granting a restraining order or appointing a receiver is to vest the receiver 
with the property and effects of debtor from time of the filing of the order: Rose v. Baker, 
99-323; Turner vy. Holden, 94-70; Wilson v. Chichester, 107-386. Effect of death of judgment 
debtor before appointment of receiver or the filing of appointment according to this section: 
Rankin y. Minor, 72-424. Effect of payment of plaintiff creditor before receiver files bond: 
Righton vy. Pruden, 73-61. 


724. Where order of appointment recorded. Before the receiver is vested with 
any real property of the judgment debtor, a certified copy of the order of 
appointment must be filed and recorded on the execution docket, in the office 
of the clerk of the superior court of the county in which any real estate of the 
judgment debtor is situated, and also in the office of the clerk of the superior 
court of the county in which the debtor resides. 

Rey., s. 681; Code, s. 496; C. C. P., s. 270. 

Effect of death of judgment debtor before the filing hereunder: Rankin vy. Minor, 72-424. 


725. Receiver to sue debtors of judgment debtor. If it appears that a person 
or corporation alleged to have property of the judgment debtor, or indebted 
to him, claims an interest in the property adverse to him, or denies the debt, 
such interest or debt is recoverable only in an action against such person or 
corporation by the receiver ; but the court or judge may, by order, forbid a trans- 
fer or other disposition of such property or interest till a sufficient opportunity 
is given to the receiver to commence and prosecute the action to judgment and 
execution, but such order may at any time be modified or dissolved by the court 
or judge having jurisdiction, on such security as he directs. 

‘Reyv., s. 682; Code, s. 497; ©. C. P., s. 271; 1870-1, c. 245. 

Receiver can bring action without special leave of court: Weill v. Bank, 106-1. Under this 
section when a third party claims an interest in the property or denies the debt which is 
sought by plaintiff to be applied to his judgment, the court may restrain the transfer of such 
property till receiver can bring action to recover it: Ross v. Ross, 119-112; Bank yv. Burns, 
109-109—but such action is brought by receiver as agent for the court, and is a different mat- 
ter from restraining a conveyance until plaintiff can bring independent action: Ross v. Ross, 
119-112. Where the property or money has been turned over to the clerk, after having been 
adjudged to belong to plaintiff, a third party claiming it should interplead, and no receiver 
should be appointed: Wilson v. Chichester, 107-386; Munds v. Oassidey, 98-558. Restraining 
order hereunder cannot be issued unless person restrained has been made a party in some way: 
Coates v. Wilkes, 94-174. 


726. Reference. The court or judge may, in his discretion, order a reference 
to a referee agreed upon by the parties, or appointed by him, to report the 
evidence or the facts.° The appointment of the referee may be made in the first 
order or at any time. 

Rev.; 8. 683 ;,Code, s..498; C..C. P., s. 272. 

See sections 574-579 as to referees generally; also section 715. 


727. Disobedience of orders punished as for contempt. Any person, party 
or witness, who disobeys an order of the court or judge or referee, duly served, 
‘may be punished by the judge as for a contempt. In all cases of commitment 
under this article the person committed may, in case of inability to perform 
the act required, or to endure the imprisonment, be discharged from imprison- 
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ment by the judge committing him, or the judge having jurisdiction, on such 
terms as are just. 
Rev., s. 684; Code, s. 500; C. C. P., s. 274; 1869-70, c. 79, s. 3. 


See, also, sections 978-985. Cases where contempt hereunder is discussed: Lal ountain v. 
Underwriters, 83-132; Fertilizer Co. v. Taylor, 112-141; Ross v. Ross, 119-109; In re Davis, 
81-72; Bond v. Bond, 69-97. Party offering affidavits to show his inability to comply with 
court’s order and asking discharge from liability for contempt, judge should have heard and 
passed upon the affidavits: Childs v. Wiseman, 119-497. 


SUBCHAPTER XI. HOMESTEAD AND EXEMPTIONS 


Art. 31. Proprerty Exempt From ExEcuTion 


728. Property exempted. The homestead and personal property exemptions 
as defined and declared by the article of the state constitution entitled Home- 
steads and Exemptions are exempt from sale under execution and other final 
process, as provided in the state constitution: Provided, the allotment of the 
homestead shall, as to all property therein embraced, suspend the running of 
the statute of limitations on all judgments against the homesteader during the 
continuance of the homestead: Provided, further, the owners of judgments 
docketed since March eleventh, one thousand eight hundred and eighty-five, 
have two years from the first day of April, one thousand nine hundred and 
one, within which to assign and set apart their homesteads under such judgments. 

Reyv., s. 685; Code, s. 501; 1885, c. 359; 1887, c. 17; 1895, c. 397 ; 1901, c. 612; 1879, c. 256; 


R. C., ¢. 45, s. 7; 1848, c. 38; R. C., « 45, 8.8; 1844, c 32; 1846, c. 58; 1848, ¢. 38, s. 23 
1866-7, c. 61, s. 7; 1876-7, ¢. 268. 


GENERAL OBSERVATIONS. Exemptions relate only to the remedy, and the right to an 
exemption is subject to the law of the forum: Goodwin v. Claytor, 137-224. Exemption laws 
of this state cannot protect judgment debtor’s property in another state against the operation 
of its laws; have no extra-territorial effect, Sexton v. Ins. Co., 132-3; Balk v. Harris, 122-64. 
Presumption is in favor of an exemption, and creditor relying on his debt being excepted from 
those against which exemption can be allotted must bring himself within the exception by 
proper averment and proof: Mebane v. Layton, 89-396. A resident may be enjoined from 
prosecuting action in another state for the purpose of evading the exemption laws of this 
state: Wierse v. Thomas, 145-261—and where debtor ceased to be resident before property 
belonging to him became applicable to a creditor’s claim, the general exemption laws of the 
state do not operate in his favor, Ibid. 

The general assembly can neither enlarge nor reduce the homestead or personal property 
exemption: Rogers v. Kimsey, 101-564; Wharton v. Taylor, 88-230; overruling Martin v. 
Hughes, 67-293. As to effect of passage of chapter 359 of the Laws of 1885, restoring the 
lien of a judgment upon a homestead, see Rankin vy. Shaw, 94-405; Leak v. Gay, 107-482; 
Bevan vy. Ellis, 121-224; Jones v. Britton, 102-166; Rogers v. Kimsey, 101-559. 

As to the legal status of the homestead: Joyner v. Sugg, 132-580; Thomas vy. Fulford, 117- 
671; Vanstory v. Thornton, 112-196; Gheen v. Summey, 80-187; Littlejohn vy. Egerton, 77- 
384; Bank v. Green, 78-247, overruling Poe v. Hardie, 65-447; Kirkwood v. Peden, 173-460. 

Defendant in action cannot be precluded from setting up counterclaim because plaintiff 
* does not own $500 in personalty, including debt sued on: Lynn vy. Cotton Mills, 130-621. The 
acquirement by the defendant of an additional interest in land after execution levied in order 
to entitle him to a homestead, is not a fraud, and homestead should be allotted: Wright vy. 
Bond, 127-39. The reservation of homestead in a conveyance is neither conclusive nor pre- 


sumptive evidence of fraud: Davis v. Smith, 113-94; Banking Co. v. Whitaker, 110-345. The 


arrest of a debtor to compel payment of a debt out of property exempt from execution is an 
abuse of legal process: Lockhart v. Bear, 117-298. The homestead right cannot be destroyed 
by any irregularity in the proceedings for allotment: Formeyduval v. Rockwell, 117-320. A 
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sale of land without laying off homestead is void: Ferguson v. Wright, 113-537; Fulton vy. 
Roberts, 113-421; see, also, under sections 671, 675, 677. 

The reversionary interest in a homestead can be conveyed without grantor’s wife joining 
in the conveyance: Joyner v. Sugg, 132-580, and many cases there cited. A person to whom 
homestead has not been allotted, and against whom are no liens under which homestead may 
be allotted, may alien his land, no matter when title acquired, and pass the entire interest and 
estate therein, including the homestead right (except the right of dower) without the wife 
joining in conveyance: Scott v. Lane, 109-154; Hughes v. Hodges, 102-236; also see Cawfield 
v. Owens, 130-641; Dalrymple v. Cole, 170-102; Hall v. Dixon, 174-319; Simmons v. MeCullin, 
163-409; see, also, cases cited under section 729. 

In an action to recover land, if defendant desires to claim homestead, he should make proper 
averment: Wilson vy. Taylor, 98-275. Mortgagor’s rights to have homestead exonerated: 
Leak v. Gay, 107-468; Weil v. Uzzell, 92-515; Hinson v. Adrian, 92-121. 


WHAT IS A HOMESTEAD. The homestead is an estate: Adrian v. Shaw, 82-474; Stern 
v. Lee, 115-426—a determinable fee, Poe v. Hardie, 65-447—a stay of execution, Jones v. 
Britton, 102-168—a determinable exemption from the payment of debts, Bank v. Green, 78- 
247—a determinable exemption, Fleming vy. Graham, 110-374; Sash Co. v. Parker, 153-130; 
Fulp v. Brown, 153-531; Davenport v. Fleming, 154-291; Caudle v. Morris, 160-168; Kirkwood 
v. Peden, 173-460—a quality annexed to land, Littlejohn v. Egerton, 77-384; see, also, Hughes 
v. Hodges, 102-236—a homestead privilege, Simpson v. Wallace, 83-481—the measure of the 
privilege secured to the debtor, Campbell v. White, 95-345. 


WHO ENTITLED TO HOMESTEAD AND PERSONAL PROPERTY EXEMPTIONS. 
The right of a debtor to a homestead is superior to that of all creditors, except so far as it 
may be impaired by the voluntary act of claimant: Pope v. Harris, 94-62. A homestead 
allotted to one not entitled is void and can be attacked collaterally: Williams v. Whitaker, 
110-393; Formeyduval v. Rockwell, 117-320. 


Party entitled to a homestead where even though in a conveyance reserving the homestead 
wife did not join: Joyner v. Sugg, 132-580; Jordan vy. Newsome, 126-553; Dixon y. Robbins, 
114-102—and where at a sale under execution announcement was made that land was sold 
subject to homestead, Wyche v. Wyche, 85-96; Barrett v. Richardson, 76-429; Lowdermilk vy. 
Corpening, 92-333—but where ‘‘what interest defendant has’’ was sold, and judgment was on 
a debt contracted prior to 1868, defendant not entitled, Grant v. Edwards, 86-513. 


A married woman is entitled to her exemptions in her separate estate: Grocery Co. v. Bails, 
177-298; Harvey v. Johnson, 133-352; Bank v. Ireland, 127-238; Rawlings v. Neal, 126-271; 
Bailey v. Barron, 112-54; Flaum y. Wallace, 103-296—though where conveyance of land to 
her by her husband is in fraud of creditors of her husband and invalid, she cannot claim, 
Ritch v. Oates, 122-631. 


A party is estopped from claiming homestead who has waived it or properly conveyed the 
property; and as to what does or does not constitute such waiver or conveyance: Simmons y. 
McCullin, 163-409; Dixon y. Robbins, 114-102; Ritch v. Oates, 122-631; Wittkowsky v. Gidney, 
124-437; Mitchell vy. Eure, 126-77; Morrisett v. Ferebee, 120-6; Fleming v. Graham, 110-374; 
Dickens y. Long, 109-165; Scott v. Lane, 109-154; Hughes v. Hodges, 102-236; Simpson vy. 
Houston, 97-344; Adrian vy. Shaw, 82-474; Abbott v. Cromartie, 72-292; Jenkins v. Bobbitt, 
77-385; Beavan v. Speed, 74-544; Lambert vy. Kinnery, 74-348; Mayho v. Cotton, 69-289. 


The widow is entitled to the extension of the homestead right of the husband, if he dies 
leaving debts: Thomas vy. Bunch, 158-175; Fulp v. Brown, 153-531; Finley v. Saunders, 98- 
463; Smith v. McDonald, 95-163; Hager v. Nixon, 69-108; Watts v. Leggett, 66-197; see 
section 748—provided there are no children of said husband, Simmons y. Respass, 151-5; 
Campbell v. Potts, 119-530; Formeyduval v. Rockwell, 117-320; Williams v. Whitaker, 110- 
393; Saylor v. Powell, 90-202; Simpson v. Wallace, 83-477; Wharton v. Leggett, 80-169— 
and if he is the owner at the time of his death, Thomas v. Bunch, 158-175—and even if hus- 
band during his life had a homestead allotted, Smith v. McDonald, 95-163. The homestead, 
whether laid off to husband or to his widow, cannot be divested in favor of heir by extinguish- 
ment of deceased husband’s debts: Tucker y. Tucker, 103-170. Wife and children succeed 
to the homestead when father dies a resident of the state: Finley v. Saunders, 98-462—but 
when father dies a nonresident, wife and children not entitled, even though they remain resi- 
dent, Ibid. The widow is not entitled to the personal property exemption: Smith v. Me- 
Donald, 95-163. 
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Minor children are entitled to homestead: Welch v. Macy, 78-240; but see Dickens v. Long, 
112-311—but not to personal property exemptions, Welch v. Macy, 78-240; Bruton v. McRae, 
125-210—and the former is so regardless of their pecuniary circumstances, Spence v. Goodwin, 
128-273; Allen v. Shields, 72-504—and if there are children of age and one minor the home- 
stead vests in the minor, Simpson v. Wallace, 83-477; Saylor v. Powell, 90-202; Bruton y. 
McRae, 125-206—and if there is a widow who has had dower assigned, the minor children are 
entitled to a homestead sub modo in the same land, Watts v. Leggett, 66-197; Graves v. Hines, 
108-262; Morrisett v. Ferebee, 120-8—and a guardian ad litem cannot waive infant’s right 
thereto, Spence v. Goodwin, 128-273. Where infant heirs allowed judgment that ancestor’s 
land be sold for assets, without claiming homestead, they are estopped from claiming it: 
Morrisett v. Ferebee, 120-6. 

A bankrupt is entitled: Murray v. Hazell, 99-172; Lamb v. Chamness, 84-379; Windley v. 
Tankard, 88-223. A purchaser of land under an executory contract who has paid part of price 
is entitled, subject to lien for unpaid purchase money: Dortch v. Benton, 98-190. A fraudu- 
lent grantor of land is entitled as against creditors: Rose v. Bryan, 157-173; McGowan v. 
MeGowan, 122-168; Cowan y. Phillips, 122-70; Whitehead v. Spivey, 103-66; Hughes vy. 
Hodges, 102-236; Benton v. Collins, 125-83; Dortch v. Benton, 98-190; Rankin v. Shaw, 94-404; 
Arnold y. Hstis, 92-162; Burton v. Spiers, 87-87; Duvall v. Rollins, 71-218; Gaster v. Hardie, 
75-460; Crummen v. Bennett, 68-494. 

An unmarried man is entitled: Gardner v. Batts, 114-496. An assignee of an unallotted 
exemption in personalty from an assignor who becomes a nonresident before allotment is not 
entitled: Latta v. Bell, 122-639. A tenant is not entitled to his personalty exemption out of 
crops till landlord’s lien paid: Hamer v. McCall, 121-196. The burden is upon the one claim- 
ing exemption in lands sold under execution to show that no homestead has been allotted to 
him: Marshburn y. Lashlie, 122-237; Fulton vy. Roberts, 113-421; Dickens v. Long, 109-165; 
Mobley y. Griffin, 104-112. One who alleges title to property in another is entitled to his 
exemptions in that property if jury negatives the averment: Etheridge v. Davis, 111-293. 

A partner is entitled to his personal property exemption out of partnership property before 
debt due by him to copartner can be deducted: Evans v. Bryan, 95-174; see Scott v. Kenan, 
94-296. The consent of partners is necessary before one can claim exemption: Grocery Co. 
v. Bails, 177-298; Richardson v. Redd, 118-677; Scott v. Kenan, 94-296; Stout v. McNeill, 
98-1; Burns v. Harris, 66-509, 67-140—but this consent can be withdrawn before allotment 
made, Stout v. McNeill, 98-1. A surviving partner is not entitled out of partnership assets: 
Commission Co. y. Porter, 122-692. Where one partner purchases from another with the 
agreement to pay the firm debts out of the firm property, the purchaser cannot claim exemp- 
tions in such property: Farmer v. Head, 175-273. 


RESIDENCE THE PREREQUISITE. The prime requisite of a homesteader is residence 
in the state: Jones v. Alsbrook, 115-46; Baker v. Leggett, 98-304; Finley v. Saunders, 98-462; 
Burgwyn v. Hall, 108-489—and the words ‘‘a resident of this state’’ mean that one must be 
an actual and not a constructive resident, Lee v. Moseley, 101-311; Munds vy. Cassidey, 98- 
558; Jones v. Alsbrook, 115-46—yet actual absence from the state, when he has the animus 
revertendi throughout his absence, does not bar his right, Chitty v. Chitty, 118-647; Jones v. 
Alsbrook, 115-46; but see Lee v. Moseley, 101-311; Munds v. Cassidey, 98-558—and where 
residence once shown, the burden is on adverse party to show a change: Ferguson v. Wright, 
113-537. When residence ceases pointed out in Fulton y. Roberts, 113-422. A fugitive from 
justice is not a resident of the state so as to entitle him to his exemptions: Cromer vy. Self, 
149-164 (distinguishing Chitty v. Chitty, 118-647). Effect of party returning to state after 
property seized by attachment: Baker v. Leggett, 98-304; Watkins v. Overby, 83-165; but see 
Gamble v. Rhyne, 80-183; also see Abrams v. Pender, 44-260. 


AGAINST JUDGMENTS FOR WHAT DEBTS. No homestead can be allotted as against 
a judgment founded upon a contract made prior to adoption of constitution of 1868: Camp- 
bell v. Potts, 119-530; Buie v. Scott, 112-375; Long v. Walker, 105-90; Edwards v. Kearsey, 
79-664; Mebane vy. Layton, 89-396; Keener v. Goodson, 89-273; Leach vy. Jones, 86-404; Dail 
v. Sugg, 85-104; Carlton v. Watts, 82-212; Harle v. Hardie, 80-177; Gheen v. Summey, 80- 
188; but see Lowdermilk v. Corpening, 92-333; Gamble v. Rhyne, 80-182; Cobb v. Hally- 
burton, 92-652—but where debt created before 1868 and closed by note subsequent thereto, 
or where part of debt created both prior and subsequent thereto, it is otherwise, Arnold v. 
Estis, 92-162; Wilson v. Patton, 87-318; Long v. Walker, 105-90; see coneurring opinion of 
Clark, J., in Gooch v. Faucett, 122-275. 
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None can be allotted as against a judgment for the purchase money of the premises: Billings 
v. Joines, 151-363; Durham v. Wilson, 104-595; Lawson vy. Pringle, 98-450; Toms v. Fite, 
93-274; Markham y. Hicks, 90-204; Mebane v. Layton, 89-396; Miller v. Miller, 89-402; 
Smith v. High, 85-93; Durham v. Bostic, 72-353; Whitaker yv. Elliott, 73-186; see, also, Brodie 
v. Batchelor, 75-51; Fox v. Brooks, 88-234; but see Moore v. Ingram, 91-376; Hoskins v. 
Wall, 77-249—or for taxes, Wilmington v. Sprunt, 114-310; Mebane v. Layton, 89-396—or for 
mechanics’ and laborers’ wages, Isler v. Dixon, 140-529; Broyhill v. Gaither, 119-443; Mebane 
v. Layton, 89-396—or for improvements put upon the land by defendant, Barker v. Owen, 
93-198—or for allowances to mother for support of bastard child, State v. Parsons, 115-730— 
or for a fine and costs, State v. Williams, 97-415—or for costs in partition, Wilson v. Lumber 
Co., 131-163. 

Exemptions can be allotted against judgments for tort: Oakley v. Lasater, 172-96; Gill v. 
Edwards, 87-76; Dellinger v. Tweed, 66-206—for devastavit, Leach v. Jones, 86-404—on con- 
tract of married woman against her separate personal estate where no conveyance to secure, 
Harvey v. Johnson, 133-352; Bank v. Ireland, 127-238; Grocery Co. v. Bails, 177-298. 


WHAT PROPERTY EXEMPT. The amount and character of property allowed by this 
section at the time the debt was contracted; see Long v. Walker, 105-90; Dail v. Sugg, 85-104; 
Carlton vy. Watts, 82-212; Harle v. Hardie, §0-177—and the date of the judgment will be 
taken as the date of the debt, unless record shows otherwise, Mebane v. Layton, 89-396; Buie 
v. Scott, 107-181—but the income from such is not exempt, Bank y. Green, 78-247. 


IN WHAT PROPERTY HOMESTEAD ALLOTTED. The land must be owned and occu- 
pied by the debtor: Sash Co. v. Parker, 153-130. May be allotted in an equity of redemption: 
Cheatham v. Jones, 68-153; Montague y. Bank, 118-283; Thurber v. LaRoque, 105-301; Hinson 
v. Adrian, 92-121—but cannot be allotted in a remainder dependent upon a life estate, 
Thomas v. Bunch, 158-175; Murchison v. Plyler, 87-79; Stern v. Lee, 115-426—nor in lands 
against a judgment for its improvement by defendant, Barker v. Owen, 93-198—nor in newly 
acquired land where already allotted in one tract, to which allotment there has been no excep- 
tion, Marshburn v. Lashlie, 122-237—nor in a thousand dollars of the proceeds of a sale of 
land, Oakley v. Van Noppen, 96-247; Campbell v. White, 95-491; but where homestead sold 
to satisfy debt created before 1868, a thousand dollars of the proceeds, if that sum is left 
after paying the old debt, will be treated as the homestead, Leak v. Gay, 107-468. Home- 
stead may be allotted in land held by debtor as tenant in common: Kelly v. McLeod, 165-382. 
Vendee of judgment debtor cannot claim homestead in the land as against the judgment 
creditor: Sash Co. v. Parker, 153-130. 


IN WHAT PROPERTY PERSONAL PROPERTY EXEMPTION ALLOTTED. May be 
allotted in choses in action: Frost v. Naylor, 68-325—in property upon which there is no 
lien, if possible, Cowan v. Phillips, 122-70—in property already under attachment, Chemical 
Co. v. Sloan, 136-122; Gamble v. Rhyne, 80-183; Comrs. v. Riley, 75-144. 


Tenant cannot have exemption allotted in crops until landlord’s lien discharged: Hamer v. 
McCall, 121-196. 


SUSPENSION OF STATUTE OF LIMITATIONS WHEN HOMESTEAD ALLOTTED. 
The statute of limitations is suspended by allotment of homestead: Watters v. Hedgpeth, 
172-310; Brown v. Harding, 171-686; s. ¢., 170-253; but only as to the lien upon the home- 
stead land, and if debtor does not own reversion the statute continues to run: Kirkwood v. 
Peden, 173-460. The amendment of 1885 repealing the clause exempting homesteads from 
lien of judgments construed: Rankin v. Shaw, 94-405; Leak v. Gay, 107-468. 


The suspension does not take place until homestead allotted: Farrar v. Harper, 133-71; 
McDonald yv. Dickson, 85-248. The statute does not run against a judgment, homestead having 
been allotted, until death of judgment debtor and the coming of age of his youngest child, 
and the lien continues: Bevan y. Ellis, 121-224; Formeyduval v. Rockwell, 117-320; Jones 
v. Britton, 102-201—but the homestead must be allotted before expiration of ten years from 
the docketing; otherwise statute does run, Wilson v. Lumber Co., 131-163; see, also, Farrar 
v. Harper, 133-71. Where one judgment taken upon another under which the homestead was 
laid off; effect: Springs v. Pharr, 131-191. A conveyance of homestead now exposes it to 
sale by judgment creditor, see section 729. In an assignment for the benefit of creditors 
reserving homestead, if a judgment is afterward taken and docketed and homestead allotted, 
the statute is not suspended: Hicks v. Wooten, 175-597; Kirkwood v. Peden, 173-460. Since 
the homestead is not valid against a debt contracted before 1868, the allotment does not 
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suspend the statute: Blow v. Harding, 161-375. A discharge in bankruptcy does not discharge 
the lien of a judgment upon debtor’s homestead: Watters v. Hedgpeth, 172-310. 


729. Conveyed homestead not exempt. The allotted homestead is exempt from 
levy so long as owned and occupied by the homesteader or by any one for him, 
but when conveyed by him in the mode authorized by the constitution, article 
ten, section eight, the exemption ceases as to liens attaching prior to the con- 
veyance. The homesteader who has conveyed his allotted homestead may have 
another allotted, and as often as is necessary. This section shall not have any 
retroactive effect. 

Rev., s. 686; 1905, c. 111. 

This section expresses the proper construction of the constitution, art. 10, s. 2: Sash Co. 
v. Parker, 153-130. This section is not retroactive, and does not apply to homesteads allotted 
before February 6, 1905: Watters v. Hedgpeth, 172-310; Brown v. Harding, 170-253; s. «¢., 
171-686; Crouch v. Crouch, 160-447; Davenport v. Fleming, 154-291. Upon conveyance by 
the homesteader the exemption ceases: Caudle v. Morris, 160-168; Crouch vy. Crouch, 160- 
447; Cavenaugh v. Jarman, 164-372. Section cited in Rose v. Bryan, 157-173. 

The following decisions touch upon the legislature’s power to shorten the duration of the 
homestead: Kimsey v. Rogers, 101-559; Wharton v. Taylor, 88-230. This section is not retro- 
active, and the following cases holding that the right of exemption passes with a conveyance 
of the homestead to the grantee will still be of interest: Bevan v. Ellis, 121-224; Gardner v: 
Batts, 114-496; Stern v. Lee, 115-426; Vanstory v. Thornton, 112-196; Lane v. Richardson, 
101-181; Simpson vy. Houston, 97-344; Adrian v. Shaw, 82-474, 84-832; Littlejohn v. Egerton, 
77-379; but see Thomas vy. Fulford, 117-667; Allen v. Bolen, 114-560; Fleming v. Graham, 
110-374. The allotted homestead cannot be conveyed except with the joinder and private 
examination of the wife: Hall v. Dixon, 174-319; Dalrymple v. Cole, 170-102; s. ¢., 156-353; 
Simmons v. McCullin, 163-409; Davenport v. Fleming, 154-291; Joyner v. Sugg, 132-589; 
Wittkowsky v. Gidney, 124-437; Thomas v. Fulford, 117-667; Fleming y. Graham, 110-374; 
Hughes v. Hodges, 102-236; Castlebury v. Maynard, 95-281; Lambert v. Kinnery, 74-348; 
Jenkins vy. Bobbitt, 77-385; Mayho v. Cotton, 69-289. 


730. Sheriff to summon and swear appraisers. Before levying upon the 
real estate of any resident of this state who is entitled to a homestead under 
this article, and the constitution of this state, the sheriff or other officer charged 
with the levy shall summon three discreet persons qualified to act as jurors, 
to whom he shall administer the following oath: ‘‘I, A. B., do solemnly swear 
(or affirm) that I have no interest in the homestead exemption of C. D., and 
that I will faithfully perform the duties of appraiser (or assessor, as the case 
may be), in valuing and laying off the same. So help me, God.’’ In cases where 
he deems it necessary he may summon the county surveyor or some other com- 
petent surveyor to assist in laying off the homestead by metes and bounds, 

Rey., s. 687; Code, s. 502; 1898, c. 58; 1868-9, ¢. 187, s. 2. 

For allotment where land is held in cotenancy, see Partition, s. 3217. 

For form of certificate of qualification to be indorsed on the return, see section 751 (4). 
As to who is a resident within the meaning of this section, see under section 728. Where 
allotted under execution, execution creditor must pay fees or sheriff may refuse to act: Lute 
v. Reilly, 65-20; Vannoy v. Haymore, 71-128; Taylor v. Rhyne, 65-530—but if creditor is 
required to pay the costs, and proceeds of sale of residue do not pay his debt; effect: Long 
v. Walker, 105-90. Where a debtor has been allotted homestead of less than $1,000 in value 
in one county and an execution goes into a sheriff’s hands in another county, the homesteader 
is entitled to have the remainder of his homestead allotted in the other county: Springer v. 
Colwell, 116-520. Difference in allotment of homestead and of personal property exemption: 
Gardner v. McConnaughey, 157-481. 

THE JURORS OR APPRAISERS. In executions from justice’s courts, the constable may 
summon and swear them: McAuley v. Morris, 101-869. In superior court in equitable pro- 
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ceeding the court may appoint them: Benton v. Collins, 125-83; Formeyduval v. Rockwell, 
117-325; Littlejohn v. Egerton, 77-379. Need not be freeholders: Hale v. Whitehead, 115- 
28. Must be sworn, and same must so appear in record: Smith v. Hunt, 68-482; Coble v. 
Thom, 72-123. If sworn by a deputy sheriff it is only an irregularity and cannot be attacked 
collaterally, if exception not taken in apt time: Oates v. Munday, 127-439. Exception to the 
appraisers, how, and when made: Chambers v. Penland, 74-340; see, also, Burton v. Spiers, 
87-87—must be in apt time or exception waived, Chambers v. Penland, 74-340. 


731. Duty of appraisers; proceedings on return. The appraisers shall value 
the homestead with its dwelling and buildings thereon, and lay off to the owner 
or to any agent or attorney, in his behalf, such portion as he selects not exceed- 
ing in value one thousand dollars, and must fix and describe the same by metes 
and bounds. They must then make and sign in the presence of the officer 
a return of their proceedings, setting forth the property exempted, which shall 
be returned by the officer to the clerk of the court for the county in which the 
homestead is situated and filed with the judgment roll in the action, and a minute 
of the same entered on the judgment docket, and a certified copy thereof under 
the hand of the clerk shall be registered in the office of the register of deeds for 
the county. The officer must likewise make a transcript of the return over his 
hand and return it without delay to the clerk of the court of the county from 
whence the execution issued, and said clerk must likewise file and make minute 
of the same as above directed. In all judicial proceedings the original return 
or a certified copy may be read in evidence. 

Rey., ss. 688, 689; Code, ss. 503-4; 1868-9, c. 137, ss. 3-4; 1877, ¢. 272. 

When allotment in one tract of land is not excepted to, debtor cannot claim a homestead 
in another tract after a conveyance thereof by him has been set aside as fraudulent: Marsh- 
burn vy. Lashlie, 122-237. An allotment to one not entitled is void: Formeyduval v. Rockwell, 
117-320—but the fact that allotment was made to ‘‘the widow and minor children’’ does not 
make it void, Ibid. Irregularity in allotting does not destroy homestead right: Ibid. 

The duties of the appraisers extended no farther than the valuation and allotment of the 
homestead: Aiken v. Gardner, 107-236. As to equitable action for allotment, see McCaskill 
v. McKinnon, 125-179; Gulley v. Cole, 96-447, 102-333; Thornton vy. Vanstory, 107-331; 
Vanstory v. Thornton, 110-10. . As to reallotment for increase in value, see section 733. 

Debtor must be given opportunity to be present and make selection, or allotment illegal: 
McKeithen vy. Blue, 142-360; McGowan v. MeGowan, 122-164—and he is not restricted to 
residence tract or tract contiguous, Mayho v. Cotton, 69-289; Fulton v. Roberts, 113-421; 
McCracken v. Adler, 98-403; Flora v. Robbins, 93-38. A homestead irregularly allotted by a 
trustee will be reallotted under the direction of the court: Jordan v. Newsome, 126-553. 
Where allotment made, return of appraisers registered, and time for filing objections passed, 
a second allotment, though under a judgment docketed since first allotment, will be treated 
as void: Thornton y. Vanstory, 107-331; but see section 733. The homesteader should make 
his selection at the time of the appraisal and assignment, and give notice of any exception to 
the action of the appraisers then or in a reasonable time thereafter and before sale: Flora 
y. Robbins, 93-38. Judgment creditors cannot complain of the homesteader’s election to take 
the present value of his homestead: Leak v. Gay, 107-482. 


MAKING THE ALLOTMENT. Manner of making, suggested by Burton y. Spiers, 87-87. 
Must be made in severalty and no community of interest allowed: Campbell v. White, 95-491; 
but see Kelly v. McLeod, 165-382. The allotment must not be vague and indefinite: Coble v. 
Thom, 72-121; Smith v. Hunt, 68-482—-yet it is not necessary for appraisers to run it off by 
course and distance, and any description by which land can be located will do, Ray v. Thorn- 
ton, 95-571. The allotment must be in land only: Oakley v. Van Noppen, 96-247; Campbell 
vy. White, 95-491—but the buildings thereon are part of the land and must be taken into 
account, for homesteader only allowed $1,000 worth of land and buildings, Ray v. Thornton, 
95-571. Where land is indivisible but worth over $1,000 homesteader not entitled to have it 
all allotted: Campbell vy. White, 95-491. Where the jury value the tract at $2,000 the land 
should be equally divided and homesteader allowed to take choice: Shoaf v. Frost, 123-343. 
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The valuation by the jury is conclusive: Ibid. In bankruptcy proceedings the allotment is 
under control of bankruptcy court: Pennell v. Robinson, 164-257. 


RETURN. For form of return of appraisers, see section 751. As to form of return, see 
Gudger v. Penland, 118-832; Ray v. Thornton, 95-571; Coble v. Thom, 72-121. The omission 
to insert in their report the date of allotment is not sufficient ground for vacating it: Beavans 
v. Goodrich, 98-217. Appraisers may amend return before filing: Gudger v. Penland, 118-832; 
Pate v. Harper, 94-23. Return need not be registered in county where homestead situated if 
it is filed in the judgment roll of the action: Bevan v. Ellis, 121-224. The filing of the return 
in the judgment roll is constructive notice: Ibid. Clerk must make ‘entry in regard to the 
homestead allotment when it is returned to him: Wilson v. Brown, 134-409. Registration 
of allotment is not necessary except when made on petition of homesteader: Crouch v. 
Crouch, 160-447. Effect of irregularity, not excepted to, upon judgments against which 
statute has been suspended by reason of the allotment: Formeyduval v. Rockwell, 117-320. 
The unregistered allotment of a homestead is competent evidence unless objected to in apt 
time: Gudger v. Penland, 118-832. Section merely referred to: Welch v. Welch, 101-569. 
Failure to sign the report in the presence of the sheriff is an irregularity which may make the 
report voidable on motion to set aside, but not subject to collateral attack: Hughes vy. Pritch- 
ard, 153-23. 


732. Reallotment for increase of value. A judgment creditor of a debtor 
whose homestead has been allotted may apply in writing to the clerk of the 
superior court of the county in which the homestead lies for an order for its 
reallotment, if there is in the hands of the sheriff of that county an execution 
issued from the proper court against said debtor. The application must be 
accompanied by the affidavits of three disinterested freeholders of the county 
in which the homestead lies, setting forth that, in their opinion, it has increased 
in value fifty per centum or more since the last allotment. Upon the filing of 
the application and affidavits the clerk shall issue notice to the judgment debtor 
to appear before him on a day not more than five days from the day of its 
service and show cause why his homestead should not be reallotted. The notice 
must state upon whose application it is issued. Upon the return day of the 
notice the clerk shall consider‘ the affidavits filed, as heretofore required, and: 
any additional affidavits filed by either party, and if he is of opinion that the 
homestead has probably appreciated in value fifty per centum or more since the 
last allotment, he shall command the sheriff to reallot to the judgment debtor 
his homestead, in the same manner as if no homestead had been allotted. If 
upon the reallotment any excess is found, it shall be disposed of by the sheriff 
as in ordinary cases of execution and levy. This section does not prevent the 
judgment creditor from resorting to the equity jurisdiction of the courts for 
a reallotment of the homestead of his judgment debtor in any ease, 

Rey., s. 691; 1898, c. 149. 

For costs, see section 1244. If the increase in value is 50 per cent or more the above section 
enables the creditor to have a reallotment in a proceeding before the clerk, in aid of an exe- 
cution in the sheriff’s hands. If the increase is less than 50 per cent, the judgment creditor 
can proceed by a suit in the nature of an equitable action to subject the excess to his debt: 


McCaskill v. McKinnon, 125-179; Vanstory v. Thornton, 110-10. Section cited, Gardner v. 
McConnaughey, 157-481. 


733. Appeal as to reallotment. From the order of the clerk commanding or 
refusing a reallotment, either party may appeal to the judge resident in or 
holding the courts of the district, who shall hear the matter in chambers in any 
county of the judicial district to which belongs the county in which the pro- 
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ceedings were instituted. In other respects the proceedings upon such appeal 
are as now provided for appeals from the clerk on issues of law. 
Rey., s, 691 ;°1893,, e149. 


734. Levy on excess; return of officer. The levy may be made upon the excess 
of the homestead, not laid off according to this chapter, and the officer shall 
make substantially the following return upon the execution: ‘‘A. B., C. D., and 
EK. F., summoned and qualified as appraisers or assessors (as the ease may be), 
who set off to X. Y. the homestead exempt by law. Levy made upon the excess.’’ 

Rev., s. 692 ; Code, s. 505; 1868-9, c. 187, s. 5. 

See articles 27, 28, Execution and Execution Sales, for cases on the sale of the excess. 


735. When appraisers select. If no selection is made by the owner, or any 
one acting in his behalf, of the homestead to be laid off as exempt, the appraisers 
shall make selection for him, including always the dwelling and buildings used 
therewith. 

Rey., s. 693; Code, s. 506; 1868-9, c. 137, s. 6. 


Party entitled even though he has no dwellings or other buildings on the land, for he may 
build them himself: McCracken y. Adler, 98-403; Flora v. Robbins, 93-38; Murchison vy. 
Plyler, 87-79; Spoon v. Reid, 78-244, 


736. Homestead in tracts not contiguous. Different tracts of land not con- 
tiguous may be included in the same homestead, when a homestead of contiguous 
land is not of the value of one thousand dollars. 

Rey., s. 694; Code, s. 509; 1868-9, c. 187, s. 15. 


A homestead may be laid off in two tracts of land not contiguous: Martin v. Hughes, 67- 
293. Homesteader has the right to have homestead allotted from scattered unencumbered 
lands, whether they embrace his dwelling and other buildings or not: Flora v. Robbins, 93-38— 
or whether they are contiguous thereto, Fulton v. Roberts, 113-421. 


737, Personal property appraised on demand. When the personal property 
of any resident of this state is levied upon by virtue of an execution or other 
final process issued for the collection of a debt, and the owner or an agent, or 
attorney in his behalf, demands that the same, or any part thereof, be exempt 
from sale under such execution, the sheriff or other officer making the levy 
shall summon three appraisers, as heretofore provided, who, having been first 
duly sworn, shall appraise and lay off to the judgment debtor such articles 
of personal property as he or another in his behalf selects and to which he 
is entitled under this article and the constitution of the state, in no case to 
exceed in value five hundred dollars, which articles are exempt from said levy, 
and return thereof shall be made by the appraisers, as upon the laying off of 
a homestead exemption. 

Rey., s. 695; Code, s. 507; 1868-9, c. 137, ss. 12, 13. 


Exemptions relate only to the remedy, and the right to an exemption is subject to the law 
of the forum: Goodwin vy. Claytor, 137-224. The personal property exemption, as fixed in 
the constitution, can neither be increased nor diminished by the legislature: Wharton v. Tay- 
lor, 88-230; see, also, Saylor v. Powell, 90-203. The exemption should be such as was allowed 
debtor at the time of the making of the contract: Long v. Walker, 105-90; Carlton v. Watts, 
82-212, ; 

Only a resident of this state is entitled to have his personal property to the value of $500 
exempted: Jones v. Alsbrook, 115-46—and where one reserves his exemption and assigns it 
to another before allotment, and then leaves the state, the exemption becomes vested in the 
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trustee: Latta v. Bell, 122-639. See, as to who is a resident, annotations under section 728. 
Debtor wishing to claim the personal property exemption must make demand of the sheriff 
before sale that it be assigned: Shepherd vy. Murrill, 90-208. Minor children of deceased 
debtor are not entitled to personal property exemptions: Bruton v. McRae, 125-206; Welch 
vy. Macey, 78-240—nor is the widow, Smith v. MeDonald, 95-163—for it passes to the adminis- 
trator, Johnson v. Cross, 66-167. 

Where, in an assignment by partnership, partners reserve their exemptions, but afterwards 
compromise with certain creditors and make a new assignment without the reservation stating 
that the trustee should sell property according to first assignment, partners not entitled to 
exemptions: Shoe Co. v. Hughes, 122-296. As to setting apart exemptions to partners, see 
Grocery Co. v. Bails, 177-298; Commission Co. v. Porter, 122-692; Richardson vy. Redd, 118- 
677; McMillan v. Williams, 109-252; Stout v. McNeill, 98-1; Evans y. Bryan, 95-174; Scott 
v. Kenan, 94-296; Bruff v. Stern, 81-183; Burns v. Harris, 67-140. 


The exemption may be allotted from time to time so as to keep in debtor’s possession $500 
worth of personalty: Campbell v. White, 95-344; Frost v. Naylor, 68-325. Where the will 
authorizes the executor to wind up his business and give beneficiaries the net proceeds, no 
exemptions allowed beneficiaries: Froelich v. Trading Co., 120-39. The exemption can be 
claimed as against a judgment rendered in actions for tort: Gill v. Edwards, 87-76; Dellinger 
v. Tweed, 66-206. Practice as to exemptions when parties have judgments against each other: 
Curlee v. Thomas, 74-51; Comrs. v. Riley, 75-144; Duval v. Rollins, 71-218. 


The exemption can be claimed in attached property: Chemical Co. vy. Sloan, 136-123; Comrs. 
v. Riley, 75-144; Shepherd v. Murrill, 90-208; Gamble v. Rhyne, 80-183. The right of exemp- 
tion is personal to the debtor, and it loses its quality of exemption. as soon as transferred: 
Lane y. Richardson, 104-642. Defendant not estopped by his answer alleging property in 
another from claiming his exemption when jury negatives the averment: Etheridge v. Davis, 
111-293. 

Exemption cannot be claimed as against the landlord’s lien upon the crops for his rent: 
Hamer v. McCall, 121-196—nor as against fines and costs in criminal actions, State v. Wil- 
liams, 97-414—nor as against judgment in arrest and bail, Fertilizer Co. v. Grubbs, 114-472; 
Oakley v. Lasater, 172-96. 


ALLOTMENT OF EXEMPTION. The sheriff’s refusal to lay off the personal property 
exemption to a debtor is a breach of his official bond: Seott v. Kenan, 94-296. Appraisers 
must be freeholders: Smith v. Hunt, 68-482—and they must be sworn, Ibid. 

The property upon which there is no lien must first be exempted: Cowan vy. Phillips, 122-70. 
The exemption should be ascertained up to and just before the process is executed by a sale: 
Gardner v. MeConnaughey, 157-481; Jones v. Alsbrook, 115-46; Pate v. Harper, 94-23. A 
descriptive list must be made, such as will enable creditors to ascertain which property is 
exempt: Smith v. Hunt, 68-482; but see Ray v. Thornton, 95-571. A chose in action may be 
allotted if owner selects it: Frost v. Naylor, 68-325. The personal property exemption does 
not protect property in another state: Balk v. Harris, 122-64. One cannot plead the $500 
exemption as a counterclaim: Lynn y. Cotton Mills, 130-621. 

Suggestions as to what return of appraisers should contain: Ray v. Thornton, 95-571; 
Smith v. Hunt, 68-482. The failure to insert in the appraisers’ report the date of allotment 
is not sufficient ground for vacating it: Beavans v. Goodrich, 98-217. The return should be 
made to the clerk, but if otherwise returned it does not vitiate the allotment: McAuley v. 
Morris, 101-8369—for the court has power to direct that the return be made to the proper 
officer, Ibid. Appraisers have the power to correct the allotment if they have omitted prop- 
erty: Pate v. Harper, 94-23—for until the return is made it is in fieri, Ibid.; Jones y. Als- 
brook, 115-46; Gudger v. Penland, 118-832. Exceptions to the allotment must be filed in the 
office of the clerk of superior court where the allotment is made, together with a transcript 
of the allotment: McAuley vy. Morris, 101-369. Where there is no levy by the sheriff, an 
attempted allotment by appraisers, which does not set apart specific articles, is void: Gardner 
vy. MeConnaughey, 157-481. 


738. Appraiser’s oath and fees. The persons summoned to appraise the per- 
sonal property exemption must take the same oath and are entitled to the same 
fees as the appraisers of the homestead, and when both exemptions are claimed 
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by the judgment debtor, at the same time, one board of appraisers must lay off 
both, and are entitled to but one fee. 
Rey., s. 696; Code, s. 508; 1868-9, c. 187, s. 14. 


Appraisers must be sworn and it must appear that they were sworn: Smith v. Hunt, 68-482; 
Coble v. Thom, 72-121. Merely referring to section: McAuley v. Morris, 101-372; Walker 
v. Long, 105-100. 


739. Returns registered. It is the duty of the register of deeds to indorse 
on each of said returns the date when received for registration, and to cause the 
same to be registered without unnecessary delay. He shall receive for register- 
ing the returns the same fees allowed him by law for other similar or equivalent 
services, which fees shall be paid by said resident applicant, his agent or attorney, 
upon the reception of the returns by the register. 

Rey., s. 698; Code, s. 513; 1868-9, c. 137, s. 9. 


740. Exceptions to valuation and allotment; procedure. If the judgment 
creditor for whom levy is made, or judgment debtor or other person entitled to 
homestead and personal property exemption, is dissatisfied with the valuation 
and allotment of the appraisers or assessors, he, within ten days thereafter, or 
any other creditor within six months and before sale under execution of the 
excess, may notify the adverse party and the sheriff having the execution in 
hand, and file with the clerk of the superior court of the county where the allot- 
ment is made a transcript of the return of the appraisers or assessors which 
they or the sheriff shall allow to be made upon demand, together with his objec- 
tions in writing to said return. Thereupon the said clerk shall put the same 
on the civil issue docket of the superior court for trial at the next term thereof 
as other civil actions, and such issue joined has precedence over all other issues 
at that term. The sheriff shall not sell the excess until after the determination 
of said action. The ten days and six months respectively begin to run from 
the date of the filing of the return of the valuation and allotment of the appraisers 
or assessors by the officer with the clerk of the superior court of the county from 
whence the execution issued. 

Reyv., s. 699; Code, s. 519; 1887, c. 272, s. 2; 1883, c. 357. 

Allotment cannot be collaterally attacked by debtor or any one claiming under him, the 
remedy being hereunder: Gudger v. Penland, 118-832; Formeyduval vy. Rockwell, 117-320; 
Welch v. Welch, 101-565. Application for reassessment must be made before sale of excess: 
Hartman vy. Spiers, 94-150; Heptinstall v. Perry, 76-190. From an order setting aside the 
allotment an appeal can be taken: Beavans v. Goodrich, 98-217. Questions of fact arising in 
the allotment of exemption are not such issues of fact as entitle parties to trial by jury: 
Ibid. Notices to adverse party written and served, how: Allen v. Strickland, 100-225. Excep- 
tions filed and report set aside for irregularity: Gardner v. McConnaughey, 157-481. An 
action by a creditor to declare void a homestead allotted under execution does not come under 
this section: Sash Co. v. Parker, 153-130. 

Where homesteader acquiesces in allotment of homestead for many years, grantee of home- 
steader will not be permitted to defeat judgment creditors by proof of purchase in good faith 
for a full price: Oates v. Munday, 127-439. Estoppel by acquiescence in irregularities and 
by failure to except and appeal: Ibid.; Marshburn y. Lashlie, 122-237; Whitehead v. Spivey, 
103-66; Spoon vy. Reid, 78-244. Where party had land in two counties and was allotted less 
than $1,000 worth in one county, it is not necessary for him to except to allotment before pro- 
ceeding to have the deficit made up in another county: Springer v. Colwell, 116-520 (White- 
head vy. Spivey, 103-66, cited and distinguished). 
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741. Increase demanded; jury verdict; commissioners; report. When an 
increase of the exemption or an allotment in property other than that set apart 
is demanded, the party demanding must in his exceptions specify the property 
from which the increase or reallotment is to be had. If the appraisal or assess- 
ment is reduced, the jury shall assess the value of the property embraced therein ; 
if increased, the value of the property specified in the objections from which 
the increase is demanded shall also be assessed; but if the allotment is made 
in property other than that first set apart, the jury shall assess the value of 
the property so allotted. The court shall appoint three disinterested commis- 
sioners to lay off and set apart the homestead and personal property exemption 
in accordance with the verdict of the jury and the judgment of the court, and 
in the manner prescribed by law. The commissioners, who shall be summoned 
by the sheriff, must meet upon the premises and, after being sworn by the sheriff 
or a justice of the peace to faithfully perform the duties of appraisers or 
assessors in allotting and laying off the homestead or personal property exemp- 
tion, or both, in accordance with the verdict and judgment aforesaid, must allot 
and lay off the same and file their report to the next term of the court, when it 
shall be heard by the court upon exceptions thereto. 

Rey., s. 700; 1885, ¢. 347. 


Practice when jury returns verdict valuing the first allotment and reallotment had to which 
exception made: Shoaf v. Frost, 121-257, 116-675. Where debtor designated the particular 
land which he desired to have allotted him as an increase of exemption and the creditors 


assented thereto neither party can demand that the jury value it: Beavans v. Goodrich, 
98-217. 


742. Undertaking of objector. The creditor, debtor, or claimant objecting to 
the allotment made by the appraisers or assessors under execution or petition 
must file with the clerk of the superior court an undertaking in the sum of one 
hundred dollars for the payment to the adverse party of such costs as are 
adjudged against him. 

Rey., s. 701; Code, s. 522. 


743. Set aside for fraud, or irregularity. An appraisal or allotment by 
appraisers or assessors may be set aside for fraud, complicity, or other irregu- 
larity ; but after an allotment or assessment is made or confirmed by the superior 
court at term time, as hereinbefore provided, the homestead shall not thereafter 
be set aside or again laid off by any other creditor except for increase in value. 

Rey., s. 702; Code, s. 523. 

An allotment will not be set aside because it might have been assigned in a manner more 
convenient to the homesteader: Ray v. Thornton, 95-571—or because report of appraisers did 
not show the date, Beavans v. Goodrich, 98-217—or because the appraisers were sworn by a 


deputy sheriff, Oates v. Munday, 127-439. See case of Gully v. Cole, 96-447, which was ren- 
dered before sections 732, 733 enacted. 


744, Return registered; original or copy evidence. When the homestead and 
personal property exemption is decided by the court at term time the clerk of the 
superior court shall immediately file with the register of deeds of the county 
a copy of the same, which shall be registered as deeds are registered; and in all 
judicial proceedings the original or a certified copy of the return may be intro- 
duced in evidence. 

Rey., s. 708; Code, s. 524. 
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745. Allotted on petition of owner. When any resident of this state desires 
to take the benefit of the homestead and personal property exemption as guaran- 
teed by article ten of the state constitution, or by this article, such resident, his 
agent or attorney, must apply to a justice of the peace of the county in which 
he resides, who shall appoint as assessors three disinterested persons, qualified 
to act as jurors, residing in said county. The jurors, on notice by the order of 
the justice, shall meet at the applicant’s residence, and, after taking the oath pre- 
scribed for appraisers before some officer authorized to administer an oath, 
lay off and allot to the applicant a homestead with metes and bounds, according 
to the applicant’s direction, not to exceed one thousand dollars in value, and make 
and sign a descriptive account of the same and return it to the office of the 
register of deeds. 

Said assessors shall set apart of the personal property of said applicant, to be 
by him selected, articles of personalty to which he is entitled under this chapter, 
not exceeding in value the sum of five hundred dollars, and make, sign and return 
a descriptive list thereof to the register of deeds. 

Rev., ss. 697, 704; Code, ss. 511, 512; 1868-9, c. 187, ss. 7, 8. 

For form of petition hereunder, see section 751 (2). As to who is a ‘‘resident’’ hereunder, 
see annotations under section 728. 

A person can apply for homestead to be allotted, whether in debt or not: Hughes v. Hodges, 
102-254 (dictum from dissenting opinion of Merrimon, J.). Costs must be paid by petitioner, 
and sheriff not bound to act unless paid in advance: Lute v. Reilly, 65-20; Taylor v. Rhyne, 
65-530. Procedure in allotment: Burton v. Spiers, 87-87; see, also, cases cited under sections 
728-731. It is a proceeding quasi in rem: Williams y. Whitaker, 110-395. 

Where land is allotted to a person as a homestead hereunder, it is a dedication of it by him 
to all the privileges, uses and restrictions of a homestead, no matter at what time the title 
was acquired: Castlebury v. Maynard, 95-281—and he cannot convey it without his wife join- 
ing in deed, Ibid.; also Dixon v. Robbins, 114-102; Bruce v. Strickland, 81-267; also see 
Hughes v. Hodges, 102-236, and cases cited under section 729. Section merely referred to in 
Montague v. Bank, 118-286; Formeyduval v. Rockwell, 117-324; Gardner v. McConnaughey, 
157-481. See annotations under section 737; also see Smith v. Hunt, 68-483. For form of 
return, see section 751 (3). 


746. Advertisement of petition; time of hearing. When a person entitled 
to a homestead and personal property exemption files the petition before a jus- 
tice of the peace to have the same laid off and set apart under the preceding 
sections, the justice shall make advertisement in some newspaper published in 
the county, for six successive weeks, and if there is no newspaper in the county, 
then at the courthouse door of the county in which the petition is filed, notifying 
all creditors of the applicant of the time and place for hearing the petition. 
The petition shall not be heard nor any decree made in the cause in less than 
six nor more than twelve months from the day of making advertisement as above 
required, 

Rey., s. 705; Code, s. 515; 1868-9, c. 187, s. 11. 


Only persons having actual or constructive notice are bound by the allotment: Williams v. 
Whitaker, 110-393. Section merely referred to in Montague v. Bank, 118-286. 


747. Exceptions, when allotted on petition, When the homestead or personal 
property exemption is allotted on the petition of the person entitled thereto, any 
ereditor may, within six months from the time of the assessment or appraisal, 
and upon ten days notice to the petitioner, file his objections with the register 
of deeds of the county in which the premises are situated, and the register of 
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deeds shall return the same to the clerk of the superior court of that county, 

who shall place them on the civil issue docket, and they shall be tried as pro- 

vided for homestead and personal property exemptions set off under execution. 
Rey., s. 706; Code, s. 520. 


748. Allotted after death of homesteader. If a person entitled to a homestead 
exemption dies without the homestead having been set apart, his widow, if he 
leaves no children, or his child or children under the age of twenty-one years, 
if he leaves such, may proceed to have the homestead exemption laid off by 
petition. If the widow or children have failed to have the exemption set apart in 
the manner provided, then in an action brought by his personal representatives to 
subject the realty of the decedent to the payment of debts and charges of admin- 
istration, it is the duty of the court to appoint three disinterested freeholders to 
set apart to such widow, child or children a homestead exemption under metes 
and bounds in the lands of the decedent. The freeholders shall under their 
hands and seals make return of the same to the court, which shall be registered 
in the same manner as homestead exemptions. 

Rev., s. 707; Code, s. 514; 1898, c. 332; 1868-9, c. 137, s. 10. 

As to widow and minor children being entitled, see under section 728 annotations headed 
““Who entitled to homestead and personal property exemptions.’’ 

Administrator must lay off homestead to widow or children before proceeding to sell land 


for assets: Gregory v. Ellis, 86-579; see Watts v. Leggett, 66-197; Morrisett v. Ferebee, 
120-6; Fulp v. Brown, 1538-531. 


749. Liability of officer as to allotment, return and levy. Any officer making 
a levy, who refuses or neglects to summon and qualify appraisers as heretofore 
provided, or fails to make due return of his proceedings, or levies upon the 
homestead set off by appraisers or assessors except as herein provided, is guilty 
of a misdemeanor, and he and his sureties are liable to the owner of the home- 
stead for all costs and damages in a civil action. 

Rey., ss. 708, 3584; Code, s. 516; 1868-9, c. 137, s. 17. 

An unlawful sale of property exempt is a breach of sheriff’s bond: Hobbs v. Barefoot, 
104-224; Scott v. Kenan, 94-296—but a debtor can only maintain suit for costs and damages— 
not for value of homestead: McCracken y. Adler, 98-400. As to the measure of damages, see 
Jones y. Alsbrook, 115-46; McCracken vy. Adler, 98-400. Sufficiency of complaint in action 
hereunder: Scott v. Kenan, 94-296. 


Section merely referred to in Welch vy. Welch, 101-569; Mebane v. Layton, 89-400; Richard- 
son v. Wicker, 80-172; Lambert v. Kinnery, 74-348. 


750. Liability of officer, appraiser, or assessor, for conspiracy or fraud. Any 
officer, appraiser, or assessor who willfully or corruptly conspires with a judg- 
ment debtor, judgment creditor, or other person, to undervalue or to overvalue the 
homestead or personal property exemption of a debtor, or applicant, or assigns 
false metes and bounds, or makes or procures to be made a false and fraudulent 
return thereof, is guilty of a misdemeanor and is liable to the party injured 
thereby for all costs and damages in a civil action. 

Rey., ss. 690, 3585, 3586; Code, ss. 517, 518; 1868-9, c. 187, ss. 18,19. 

See Andrews vy. Pritchett, 72-135. 


751. Forms. The following forms must be substantially followed in pro- 
ceedings under this article: 
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[No. 1] 


APPRAISHR’S RETURN 


When the homestead is valued at less than one thousand dollars, and personal property 
also appraised. 


The undersigned having been duly summoned and sworn to act as appraisers of the home- 
stead and personal property exemption of A. B., of ----________ fRownshipiee see ee 
County, by C. D., sheriff (or constable or deputy) of said county, do hereby make the fol- 
lowing return: We have viewed and appraised the homestead of the said A. B., and the 
dwellings and buildings thereon, owned and occupied by said A. B. as a homestead, to be 
one thousand dollars (or any less sum) and that the entire tract, bounded by the lands of 
SE eee re Seley and__-----_---__----is therefore exempted from sale under execution 
according to law. At the same time and place we viewed and appraised at the values 
annexed the following articles of personal property, selected by said A. B. (here specify 
the articles and their value, to be selected by the debtor or his agent), which we declare to 
be a fair valuation, and that the said articles are exempt under said execution. We hereby 
certify that we are not related by blood or marriage to the judgment debtor or the judg- 
ment creditor in this execution, and have no interest, near or remote, in the above exemp- 
tions. 


Given under our hands and seals, this----_- day Oss. a 7seec 233 aL Owens 

Ose Ke se Se toe [u. s.] 

ite Mie eee en fit, hI 

Rea Seen eee [aesel 

The above return was made and subscribed in my presence, day and date above given. 
LORD hae a ees ee , (Sheriff or Constable.) 

[No. 2] 
PETITION FOR HOMESTEAD BEFORE A JUSTICE OF THE PEACE 

Bef ores: eee See Pee £00 Re Tens Speed 2 


In the Matter of A. B. 

A. B. respectfully shows that he (she or they, as the case may be) is (or are) -entitled to 
a homestead exempt from execution in certain real estate in said county, and bounded and 
described as follows: (Here describe the property). The true value of which he (she or 
they, as the case may be) believes to be one thousand dollars, including the dwelling, and 
buildings thereon. He (she or they) further shows that he (she or they, as the case may 
be) is (or are) entitled to a personal property exemption from execution, to the value of 
(here state the value), consisting of the following property: (Here specify.) He (she or 
they, as the case may be) therefore prays your worship to appoint three disinterested per- 
sons qualified to act as jurors, aS assessors, to view the premises, allot and set apart to 
your petitioner his homestead and personal property exemption, and report according to 
law. 


[No. 3] 


FORM FOR APPRAISAL OF PERSONAL PROPERTY EXEMPTION 


The undersigned having been duly summoned and sworn to act as appraisers of the 
personal sproperty 1OLtAN Bitiofs sees ael ee Mownshipy 22 _osnes see County, and to lay 
off the exemption given by law thereto, by C. D., sheriff (or other officer) of said county, 
do hereby make and subscribe the following return: 

We viewed and appraised at the values annexed, the following articles of personal prop- 
ChUivESeLCCLeC es Diva COG mS aC eAtt ts sm COMW EL c= ae ee ee ee which we declare to be a fair 
valuation, and that said articles are exempt under said execution, 

We hereby certify, each for himself, that we are not related by blood or marriage to the 
judgment debtor or judgment creditor in this execution, and have no interest, near or 
remote, in the above exemptions. 


Given under our hands and seals, this------ day Oleeesene eee © elo See 
O.SK, S10is8 sto Pet [i s2] 
Lael si mete: igh [z: si] 
Ries _ soe Beets ie: s.] 
The above return was made and subscribed in my presence, day and date above given. 
CRD rE ae set os _ ules , (Sheriff or Constable.) 
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[No. 4] 
CERTIFICATE OF QUALIFICATION TO BE ENDORSED ON RETURN BY SHERIFF 


The within named B. F., G. H., and J. R. were summoned and qualified according to law, 


AStapPLAaIsers Ol Les. a ee exemption of the said A. B., under an execution in favor 
OfEXMRYA This Saale days of. 128 ae surare f nD Eeasints 
CORDS Sere leew (Sheriff). 
[No. 5] 
MINUTE ON EXECUTION DOCKET 
Se $8 eras + Gis So 
vs. 

ATi es. 838 Beso e e 

Execution issued-_---------- , OAEE 

Homestead appraised and set off and return made__----------__-- SLOWNESS 


Rey., s. 709; Code, s. 524. 
SUBCHAPTER XII. SPECIAL PROCEEDINGS 


Art. 32. SpErcrtaL PROCEEDINGS 


752. Chapter applicable to special proceedings. The provisions of this chapter 
on civil procedure are applicable to special proceedings, except as otherwise 


provided. 

Rey., s. 710; Code, s. 278. 

See section 393. Section 456, that ‘‘any person may be made a defendant who has or 
claims an interest in the controversy adverse to the plaintiff,’’ applies to special proceedings: 
Welfare v. Welfare, 108-274—as does also the provision that one cannot unite distinct causes 
of action in the same complaint, Garrison v. Cox, 99-481. There are no terms of court in 
proceedings before the clerk: Hartsfield v. Bryan, 177-166. This section merely referred to 
in Railway Co. v. Lumber Co., 132-644; Gregory v. Pinnix, 158-147. 


753. Contested special proceedings; commencement; summons. Special pro- 
ceedings against adverse parties shall be commenced as is prescribed for civil 
actions. The summons shall command the officer to summon the defendant to 
appear at the office of the clerk of the superior court on a day named in the sum- 
mons, to answer the complaint or petition of the plaintiff. The number of days 
within which the defendant is summoned to appear shall in no case be less than 
ten exclusive of the day of service. 

Rey., ss. 711, 712; Code, ss. 279, 287 ; 1868-9, c. 93, s. 4. 

Ex parte proceedings are begun by petition. See this chapter, s. 759. 


With the exceptions referred to, jurisdiction is acquired by the issuing and service of a 
summons upon or accepted by the defendant: Railway Co. v. Lumber Co., 132-650. Special 
proceedings to condemn land for railroad purposes must be begun by summons: Railway Co. 
vy. Lumber Co., 132-644—as also proceeding by creditor against personal representative for an 
account, Isler v. Murphy, 76-52. 

No judgment can be rendered without some form of action or special proceeding which in 
this state must be commenced by summons or attachment: Morris v. House, 125-560. See 
Guion v. Melvin, 69-242. Certain irregularities in summons held not to make proceeding void: 
Piercy v. Watson, 118-976. If summons in a special proceeding is made returnable to ‘‘term 
time’’ instead of before the clerk, the judge may remand it so as to make it properly return- 
able: Simmons y. Steamboat Co., 113-147; Epps v. Flowers, 101-158. Where proper time not 
given defendant the action should not be dismissed, but further time allowed defendant to 
answer: Strayhorn v. Blalock, 92-292. Less than ten days notice renders judgment irregular 
and not void: Stafford vy. Gallops, 123-19. As to amendment of summons, etc., see section 547. 
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754. Return of summons. The officer to whom the summons is addressed 
shall note on it the day of its delivery to him, and, if required by the plaintiff, 
shall execute it immediately. When executed, he shall immediately return the 
summons with the date and manner of its execution, by mail or otherwise, to 
the clerk of the court issuing it. 

Revi, s. iss Code, 's,'280'="C. CAP.) Ss. Td. 


Failure of sheriff to note on summons the day received is irregular, but does not render 
summons void: Strayhorn v. Blalock, 92-292. Summons is returnable before the clerk: Tate 
v. Powe, 64-644—-and when sheriff returns that he has ‘‘served’’ the summons this is prima 
facie sufficient, Strayhorn v. Blalock, 92-292. As to service of summons and return of same, 
see also sections 479 and 482-485 relating to civil actions. 

As to liability of sheriff for failure to serve and return process or for false eee see sec- 
tions 3930, 3936 and 3941. 


755. When complaint filed. The plaintiff must file his complaint or petition 
with the clerk of the court to which the summons is returnable, at the time of 
issuing the sammons or within ten days thereafter. 

Rev., s. 714; Code, s. 281; C. C. P., s. 76; 1876-7, c. 241, s. 4. 


756. Nonsuit for failure to file. If the plaintiff fails to file his complaint or 
petition within the time limited by the summons for the appearance and answer 
of the defendant, the defendant may demand judgment of nonsuit against the 
plaintiff. 

Rev., s. 715; Code, s. 282; C. C. P., s. 78. 


For nonsuit for failure to file complaint in time in civil actions, see section 466 (same 
principle applies). As to nonsuit in trial of issue devisavit vel non, see Collins v. Collins, 
125-98; Hutson v. Sawyer, 104-1. Entry of nonsuit not a retraxit: Wharton v. Currituck, 
82-11; see Grimes v. Andrews, 170-515. 


757. Filing time enlarged. The time for filing the complaint, petition, or 
any pleading may be enlarged by the court for good cause shown by affidavit, 
but may not be enlarged by more than ten additional days, nor more than once, 
unless the default was occasioned by accident over which the party applying 
had no control, or by the fraud of the opposing party. 

RGVe See LOR COUe) Sa Zeon Can bse lo: 


See cases cited under section 547, same principie being involved. 

Upon application filed to remove an administrator, and no answer filed, clerk refused the 
motion; upon appeal the judge reversed the order; when case remanded to clerk he had power 
to allow answer to be filed: Patterson v. Wadsworth, 94-538. 


758. Defenses pleaded; transferred to civil issue docket; amendments. In 
special proceedings a defendant or other party thereto may plead any equitable 
or other defense, or ask any equitable or other relief in the pleadings which it 
would be competent to ask in a civil action; and when such pleas are filed the 
clerk shall transfer the cause to the civil issue docket for trial during term upon 
all issues raised by the pleadings. The trial judge may, with a view to substantial 
justice between the parties, allow amendments to the pleadings and interpleas 
in behalf of any person claiming an interest in the property. 

Rey., s.,717; 1903; c.. 566. 


Equitable defenses may be set up in the answer in such proceedings by way of avoidance, 
and they should be pleaded, but when pleaded they amount to no more than an equitable de- 
fense and cannot be affirmatively administered: Vance v. Vance, 118-864. But whether under 
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this section equitable relief may be obtained: Webster v. Williams, 153-309; Coltrane v. 
Laughlin, 157-282. 

Upon issues of fact, or both of fact and law, being joined on the pleadings in proceedings 
before the clerk, it is his duty to transfer same to the civil issue docket for trial: Hilliard 
v. Abernethy, 171-644; Whitaker v. Garren, 167-658; Haddock v. Stocks, 167-70; Little v. 
Dunean, 149-84; Woody v. Fountain, 143-66; Smith v. Johnson, 137-43; Hardee v. Weathing- 
ton, 130-91; Railroad Co. v. Newton, 133-138; Brittain vy. Dickson, 111-529; Powell v. 
Morisey, 98-426; Spencer, ex parte, 95-274; Brittain v. Mull, 94-595; Jones v. Desern, 94-32; 
Loftin v. Rouse, 94-508; Edwards v. Cobb, 95-8; Wharton v. Wilkerson, 92-407; Harper v. 
Harper, 92-300; Jones v. Hemphill, 77-42; but see McMillan vy. McMillan, 123-577—and parties 
have the right to insist upon it, and where they fail to insist, before an order appointing 
commissioners is made, they waive the right of trial by jury, even if it be conceded that the 
statute gives them the right of jury trial: Railroad v. Parker, 105-246; see, also, Spencer v. 
Credle, 102-68. In a special proceeding before the judge for alimony without divorce, if issues 
of fact are raised, the parties are entitled to a jury trial: Crews vy. Crews, 175-168. In a 
proceeding before the clerk to establish the probate of a deed, if issues of fact arise, the case 
should be transferred: Mills v. MeDaniel, 161-113. 

Questions of fact, as distinguished from issues of fact and issues of law, are decided by 
the clerk subject to review by the judge on appeal: Vanderbilt v. Roberts, 162-273; R. R. v. 
Gahagan, 161-191; Taylor v. Carrow, 156-6; as to what are issues of fact hereunder, see 
Beckwith, ex parte, 124-114; McMillan v. MeMillan, 123-577; Ledbetter v. Pinner, 120-455; 
Vanderbilt v. Roberts, 162-273. 

The judge has the same power to grant amendments and make orders that he has when the 
action is begun in the superior court: Sudderth v. McCombs, 67-353; Coltrane v. Laughlin, 
157-282; Little v. Duncan, 149-84; Webster v. Williams, 153-309; see, also, section 547. After 
the transfer of the cause to the civil issue docket, an agreement that the judge may find the 
facts, or, facts being agreed, may pronounce judgment, cures all defects: Foreman y. Hough, 
98-386. The amendment of a complaint in correcting a mistake in the description of land is 
not a nonsuit, and may exclude the consideration of a defense based upon such mistake: 
Webster v. Williams, 153-309. A judgment in a proceeding to establish boundary, trans- 
ferred upon issues to the court at term, may operate as an estoppel as to title: Hilliard v. 
Abernethy, 171-644; Whitaker v. Garren, 167-658. Section cited in Hanes v. R. R., 109-492. 


759. Ex parte; commenced by petition. If all the parties in interest join 
in the proceeding and ask the same relief, the commencement of the proceed- 
ings shall be by petition, setting forth the facts entitling the petitioners to 
relief, and the nature of the relief demanded. 

Rey., s. 718; Code, s. 284; 1868-9, c. 93. 


760. Clerk acts summarily; authority from nonresident. In cases under the 
preceding section, if all persons to be affected by the decree, or their attorney, 
have signed the petition and are of full age, the clerk of the superior court has 
power to hear and decide the petition summarily. If any of the petitioners 
reside out of the state, an authority from them, to the attorney, in writing, must 
be filed with the clerk before he may make any order or decree to prejudice 
their rights. 

Rev., s. 719; Code, s. 285; 1868-9, c. 93, s. 2. 

Persons interested in the subject-matter of a special proceeding are not bound by a judg- 
ment rendered unless they are made parties or have waived their rights: Moore v. Lumber 
Co., 150-261. 


761. Judge approves when petitioner is infant. If any petitioner is an infant, 
or the guardian of an infant, acting for him, no final order or judgment of the 
clerk, affecting the merits of the case and capable of being prejudicial to the 
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infant, is valid, unless submitted to and approved by the judge resident or hold- 
ing court in the district. 

Rey., 8s. 720; Code, s. 286; 1887, c. 61; C. C. P., s. 420; 1868-9, c. 98, s. 3. 

For the judge who is to approve, see this chapter, s. 611. 


The cases required by this section to be approved by the judge are those cases in which 
there are infants and the proceedings ex parte: Stafford v. Harris, 72-198, approved in 
Mauney vy. Pemberton, 75-221; Harris v. Brown, 123-423. 

One who joins an infant in a petition for partition is bound by the judgment, though it is 
not approved by the judge of the court: Lindsay v. Beaman, 128-189. Where infants’ lands 
are sold under ex parte proceeding in which they appeared by next friend, presumed that 
court protected them: Tyson v. Belcher, 102-112. 


762. Orders signed by judge. Every order or judgment in a special pro- 
ceeding required to be made by a judge of the superior court, in or out of term, 
must be authenticated by his signature. 

Rey., s. 722; Code, s. 288; 1868-9, c. 98, s. 5; 1872-3, ec. 100. 

The court has held this statute, apparently mandatory, should always be observed; still it is 
held to be only directory, and judgment passed in open court and filed with the papers as a 
part of the judgment roll is a valid judgment, though not signed by the judge: Range Co. 
v. Carver, 118-338; Bond v. Wool, 113-20; Spencer v. Credle, 102-68; Keener v. Goodson, 
89-273; Matthews v. Joyce, 85-258; Rollins v. Henry, 78-342. 


763. Reports of commissioners and jurors. Every order or judgment in 
a special proceeding imposing a duty on commissioners or jurors must prescribe 
the time within which the duty must be performed, except in cases where the 
time is prescribed by statute. The commissioners or jurors shall within twenty 
days after the performance of the duty file their report with the clerk of the 
superior court, and if no exception is filed to it within twenty days, the court 
may proceed to confirm the same on motion of any party and without special 
notice to the other parties. 

Rey., Ss. 723; 1893, c. 209. 

See the statutes concerning the appointment of commissioners in the several proceedings. 
For report of sale in partition, see sections 3242, 3243. Except in partition proceedings, if 
no exception is filed to a report within twenty days the court may confirm it; in partition 
confirmation is obligatory: Ex parte Garrett, 174-343; Upchurch v. Upchurch, 173-88; Thomp- 
son v. Rospigliosi, 162-146. 


764. No report set aside for trivial defect. No report or return made by any 
commissioners may be set aside and sent back to them or others for a new report 
because of any defect or omission not affecting the substantial rights of the 
parties, but the defect or omission may be amended by the court, or by the com- 
missioners with permission of the court. 

Rey., Ss. 724; Code, s. 289; 1868-9, c. 93, s. T. 

In report of commissioners to condemn land for right of way, certain irregularities do not 
invalidate: Hanes v. R. R., 109-490. The report is, like the verdict of a jury, conclusive of 


the facts therein ascertained until set aside: Railroad v. Ely, 101-8. Substantial defects in 
report of commissioners in partition: Skinner v. Carter, 108-106. 


765. Commissioner of sale to account in sixty days. In all actions or special 
proceedings when a person is appointed commissioner to sell real or personal 
property, he shall, within sixty days after the maturity of the note or bond for 
the balance of the purchase money of said property, or the payment of the 
amount of the bid when the sale is for cash, file with the clerk of the superior 


22 337 


766 CIVIL PROCEDURE—Arr. 33 Ch. 12 


court a final account of his receipts and disbursements on account of the sale; 
and the clerk must audit the account and record it in the book in which the final 
settlements of executors and administrators are recorded. 

Rev., s. 725; 1901, c. 614, ss. 1, 2. 


766. Commissioners selling land for reinvestment, etc., to give bond. When- 
ever in any cause or special proceeding there is a sale of real estate for the pur- 
pose of a reinvestment of the money arising from such sale or for any other 
purpose, and the proceeds from such sale are held by a commissioner or other 
officer designated by the court to receive such money, for purposes of reinvest- 
ment or otherwise, the commissioner or officer so receiving same shall execute a 
good and sufficient bond, to be approved by the court, in an amount at least equal 
to the corpus of the fund, and payable to the state of North Carolina for the 
protection of the fund and the parties interested therein, and conditioned that 
such custodian of the money shall faithfully comply with all the orders of the 
court made or to be thereafter made concerning the handling of reinvestment of 
said funds and for the faithful and final accounting of the same to the parties 
interested ; but the court in its discretion may dispense with such bond in cases 
in which under the law it shall not be contemplated that the money will be 
ultimately reinvested under the direction of the court. The premium for any 
such bond shall be paid from the corpus of the fund intended to be thereby 
protected. 

1919, @. 259. 


SUBCHAPTER XIII. PROVISIONAL REMEDIES 
Art. 33. Arrest anp Barn 


767. Arrest only as herein prescribed. No person may be arrested in a civil 
action except as prescribed by this article, but this provision shall not apply to 
proceedings for contempt. 

Rev., s. 726; Code, s. 290; C. C. P., s. 148. 


For arrest and bail by capias in a civil action under the old practice, see Rhodes v. Vaughn, 
9-167; Mann v. Hunter, 47-11; Holmes vy. Sackett, 63-58. Arrest and bail as herein provided 
is the remedy to carry out the constitutional provisions as to imprisonment for debt: Preiss 
v. Cohen, 117-54. The exemption from imprisonment for debt applies only to debts ex con- 
tractu: Moore v. Green, 73-394; Long vy. McLean, 88-3; Kinney v. Laughenour, 97-328; 
Burgwyn vy. Hall, 108-489. As to execution against the person, see section 673; Peebles v. 
Foote, 83-102; Huntley v. Hasty, 132-279. Arrest and bail, being an ancillary remedy, pre- 
supposes an original action: Jarman vy. Ward, 67-33; and to entitle a party to this remedy, 
he must show that he is entitled to the main relief demanded in his complaint: Witz v. Gray, 
116-48. What is an arrest: Lawrence v. Buxton, 102-129; Powell v. Fiber Co., 150-12. 


768. In what cases arrest allowed. The defendant may be arrested, as herein- 
after prescribed, in the following cases: 

1. In an action for the recovery of damages on a cause of action not arising 
out of contract, where the defendant is not a resident of the state, or is about to 
remove therefrom, or where the action is for injury to person or character, or 
for injuring, or for wrongfully taking, detaining or converting real or personal 
property. 

Arrest and bail where defendant has committed an act ex delicto and is nonresident: 


Tucker v. Wilkins, 105-272; Powers vy. Davenport, 101-286. In an action for assault and 
battery: Huntley v. Hasty, 132-279; for injury to person or character, Oakley y. Lasater, 


338 


769 CIVIL PROCEDURE—Aarr. 33 Ch. 12 


172-96; Howie v. Spittle, 156-180; Michael v. Leach, 166-223. For injury to property: 
Oakley v. Lasater, 172-96; conversion of personalty by cotenant, Doyle v. Bush, 171-10. As 
to arrest for slander of title, see Sneeden v. Harris, 109-354. 


2. In an action for a fine or penalty, for seduction, for money received, for 
property embezzled or fraudulently misapplied by a public officer, attorney, 
solicitor, or officer or agent of a corporation or banking association in the course 
of his employment, or by any factor, agent, broker or other person in a fiduciary 
capacity, or for any misconduct or neglect in office, or in a professional employ- 
ment. 

As to penalty, see State v. Earnhardt, 107-789. For seduction: Hood v. Sudderth, 111-215; 
Kinney v. Laughenour, 97-325; Hoover v. Palmer, 80-313—-where breach of promise of mar- 
riage alleged, Moore vy. Mullen, 77-327—alienating affection of wife, Edwards v. Sorrell, 150- 
712. Embezzlement of funds by public officer: Turlington v. Aman, 163-555. Fraudulent 
conveyance by trustee: Fertilizer Co. v. Little, 118-808—where conversion or misappropriation 
of money or other personal property by trustee or otherwise, Powers v. Davenport, 101-286; 
Grocery Co. v. Davis, 132-96, and cases therein cited; Carroll v. Montgomery, 128-278; 
Gossler v. Wood, 120-69; Guano Co. v. Bryan, 118-576; Boykin v. Maddrey, 114-89; Travers 
v. Deaton, 107-500; Guano Co. v. Malloy, 104-674; Chemical Co. v. Johnson, 98-123; Guano 
Co. v. Southerland, 175-228. 


3. In an action to recover the possession of personal property, unjustly 
detained, where all or any part of the property has been concealed, removed, or 
disposed of, so that it cannot be found or taken by the sheriff and with the intent 
that it should not be so found or taken, or with the intent to deprive the plaintiff 
of the benefit thereof. 


4, When the defendant has been guilty of a fraud in contracting the debt or 
incurring the obligation for which the action is brought, in concealing or dis- 
posing of the property for the taking, detention or conversion of which the action 
is brought, or when the action is brought to recover damages for fraud or deceit. 


Fraudulent assignment of goods by owner: Preiss v. Cohen, 117-54—-where fraud in con- 
tracting debt, Bahnsen v. Chesbro, 77-325—-where one partner obtains credit for partnership 
by false representation, McNeely v. Haynes, 76-122; Boykin v. Maddrey, 114-90—-where one 
partner makes fraudulent settlement with copartner, Ledford v. Emerson, 140-288. Where 
jury finds that shortage of consigned goods was not due to conversion, order should be vacated 
and a civil judgment given for the shortage: Grocery Co. v. Davis, 132-96. Where debt on 
note set out and charge of fraud likewise, and judgment given by default on note, no arrest 
allowable hereunder: Stewart v. Bryan, 121-46; see, also, annotations under section 673. In 
an action on contract, alleging fraud as a cause for arrest does not change the nature of the 
action: Copeland v. Fowler, 151-353; Turlington vy. Aman, 163-555. 


5. When the defendant has removed, or disposed of his property, or is about 


to do so, with intent to defraud his creditors. 
Fertilizer Co. v. Little, 118-809. 


No woman shall be arrested in any action except for a willful injury to person, 
character or property, and no person shall be arrest on Sunday. 

No arrest shall be made on Sunday: Rodman v. Robinson, 134-507; White v. Morris, 107- 
92; Devries v. Summit, 86-126. 

Revie GeOOdewse2 ole C2 Ce beas. 14901 S69-(0, Ca (os hh. Or C. Oly Se Ot Litt, Co tLe, 


s. 6; 1891, c. 541. 
For arrest and bail of defendant usurping an office, see this chapter, s. 874. 


769. Order and affidavit. An order for the arrest of the defendant must be 
obtained from the court in which the action is brought or a judge thereof, and 
may be made where it appears to the court or judge, by affidavit of the plaintiff 
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or of any other person, that a sufficient cause of action exists and that the case 
is one of those provided for in this article. 
Rev., ss. 728, 729; Code, ss. 292, 298; C. C. P., ss. 150, 151. 


THE ORDER. An order of arrest is a judicial and not a ministerial proceeding, in the 
issuance of which the judge and the clerk have concurrent jurisdiction: Bryan v. Stewart, 
123-92—and must proceed from the court in which the action is brought or from a judge 
thereof, Houston v. Walsh, 79-35. Effect where order issued upon insufficient affidavit: 
Bryan v. Stewart, 123-93; Tucker v. Davis, 77-330. Order can be made out of county: Led- 
better v. Pinner, 120-455; Parker v. McPhail, 112-502. 

THE AFFIDAVIT. The practice is to set forth the cause for arrest in an affidavit, and 
not to set it out in the complaint: Roulhae v. Brown, 87-3—but if set out in the complaint it 
must be done with the same explicitness as when set forth in an affidavit, Peebles v. Foote, 
83-102. 

It can be sworn to before a notary public of another state: Hinton vy. Ins. Co., 116-22. 
Affidavit that ‘‘defendant is about to leave the state’’ held insufficient because it does not 
state that it was with intent to defraud creditors and also state grounds of affiant’s belief: 
Wilson v. Barnhill, 64-121. Affidavit that defendant is ‘‘about to leave the state,’’ etc., must 
state the grounds of belief, so it can be seen that the grounds are reasonable: Judd vy. Min- 
ing Co., 120-399; Wood v. Harrell, 74-338; Hughes v. Person, 63-548; Harriss v. Sneeden, 
101-273—but when plaintiff relies upon a fact already accomplished, it is only necessary to 
state the fact in words of the statute, Hughes v. Person, 63-548—yet if he goes on and at- 
tempts to state grounds of belief that are unreasonable, the affidavit will not suffice, Smith 
vy. Gibson, 74-684. Mere general rumor will not do: Tucker v. Wilkins, 105-272. Affidavit 
that defendant sold plaintiff a patent right and told him it was no infringement on other 
patents, which was false, and that defendant was a nonresident; held sufficient: Bahnsen v. 
Chesbro, 77-325. Affidavit must show how funds have been misapplied: Melvin vy. Melvin, 
72-384. 

Findings of fact upon which order of arrest made are conclusive: Harriss v. Sneeden, 101- 
273; Parker v. McPhail, 112-502. 

As to amending affidavit, see Wilson v. Barnhill, 64-121—and curing first affidavit by reply 
to counter affidavit, see Clark v. Clark, 64-150. Order of arrest must be predicated upon facts 
alleged in the original affidavit and existing at time: Devries v. Summit, 86-126. 


770. Undertaking before order. Before making the order the court or judge 
shall require a written undertaking on the part of the plaintiff of at least one 
hundred dollars, with sufficient surety, payable to the defendant, to the effect 
that if the defendant recovers judgment the plaintiff will pay all damages which 
he sustains by reason of the arrest, not exceeding the sum specified in the under- 
taking. 

Rey., s. 730; Code, s. 294; C. C. P., s. 152; 1868-9, ¢. 277, s. T. 


For surety companies as surety, see sections 338-345. Liability of sheriff for taking insuf- 
ficient bail bond: Howell v. Jones, 113-429. 

A plaintiff allowed to sue in forma pauperis has no right to an order of arrest without 
filing undertaking: Rowark v. Homesley, 68-91. Undertaking should show on its face that 
sureties are residents: Howell v. Jones, 113-429. The judge may increase the plaintiff’s bond 
as fixed by the clerk: Power Co. vy. Lessem Co., 174-358. 


771. Issuance and form of order. The order may be made to accompany the 
summons, or to issue at any time afterwards, before judgment. It shall require 
the sheriff of the county where the defendant may be found forthwith to arrest 
him and hold him to bail in a specified sum, and to return the order at a place and 
time therein mentioned to the clerk of the court in which the action is brought. 
Notice of the return must be served on the plaintiff or his attorney as prescribed 
by law for the service of other notices. 

Rev:..8..7ol4 Code, si295.; C. C.cP.;; s..153. 
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Construction of the words ‘‘before judgment,’’ see Preiss v. Cohen, 117-54; Houston v. 
Walsh, 79-35. As to when and where returnable, see Powers v. Davenport, 101-286. Service 
of the order can be made on party in jail for criminal offense: White v. Underwood, 125-25. 
Alias orders can be issued at any time before judgment: White v. Underwood, 125-25. For 
execution against the person after judgment, and return of execution not satisfied, see sec- 
tion 673. 


772. Copies of affidavit and order to defendant. The affidavit and order of 
arrest shall be delivered to the sheriff, who, upon arresting the defendant, shall 
deliver him a copy thereof. 

Rey., s. 782; Code, s. 296; C. C. P., s. 154. 


773. Execution of order. The sheriff shall execute the order by arresting the 
defendant and keeping him in custody until discharged by law. The sheriff may 
call the power of the county to his aid in the execution of the arrest. 

Reve asus Looms COUG S129 (eO On Pes op: 


For what constitutes an arrest, see Lawrence vy. Buxton, 102-129; Powell v. Fiber Co., 150- 
12; Hadley v. Tinnin, 170-84. Sheriff may arrest person already in jail on a criminal charge: 
White v. Underwood, 125-25. Cannot arrest on Sunday: Rodman y. Robinson, 134-507; White 
vy. Morris, 107-92; Devries v. Summit, 86-126. 


774. Vacation of order for failure to serve. The order of arrest is of no avail, 
and shall be vacated or set aside on motion, unless it is served upon the defend- 
ant, as provided by law, before the docketing of any judgment in the action. 

Rey., s. 734; Code, s. 295; C. C. P., s. 158. 


Order must be served twenty days before judgment is docketed or it may be vacated: 
Houston v. Walsh, 79-88. 


775. Motion to vacate order; jury trial. A defendant arrested may at any 
time before judgment apply on motion to vacate the order of arrest or to reduce 
the amount of bail. He may deny upon oath the facts alleged in the affidavit of 
the plaintiff on which the order of arrest was granted, and demand that the issue 
so raised by the plaintiff’s affidavit and the defendant’s denial be submitted to 
the jury and tried in the same manner as other issues. If the issues are found 
by the jury in favor of the defendant, judgment shall be rendered discharging 
him from arrest and vacating the order of arrest, and he shall recover of the 
plaintiff all costs of the proceeding in such arrest incurred by him in defending 
the action. 


Rey., s. 735; Code, s. 8316; 1889, c. 497; C. C. P., s. 174. 


Motion to vacate may be heard by judge out of court and within the district to which he is 
assigned: Ledbetter vy. Pinner, 120-455, citing Parker v. McPhail, 112-502. Motion to vacate 
must be made before judgment: Roulhac v. Brown, 87-1. Motion to discharge defendant 
denied cannot be renewed unless upon a new state of facts: Eaker v. Garris, 108-226, and 
cases cited. Defendant moving to vacate must fully and clearly meet the facts alleged in 
affidavit by a counter affidavit: Powers v. Davenport, 101-286. If plaintiff, even though 
suing as pauper, fail to give undertaking for arrest, order may be vacated on motion: Rowark 
v. Homesley, 68-91. For the test of the validity of the order of arrest, see Devries vy. Summit, 
86-126. Effect where justice discharges defendant and there is an appeal by plaintiff: Patton 
v. Gash, 99-280. An appeal lies from order vacating an order of arrest: Fertilizer Oo. v. 
Grubbs, 114-470. As to issues submitted to the jury, see Boykin vy. Maddrey, 114-99. 

A finding of fact by the judge in considering motion to vacate where there is evidence to 
support it is final: Parker v. McPhail, 112-502; Harriss v. Sneeden, 101-273; Travers v. 
Deaton, 107-500. Where order of arrest appears irregular or issued for insufficient cause, it 
can be vacated without requiring defendant to give bond: Devries v. Summit, 86-131, citing 
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Bear y. Cohen, 65-511. No ground for vacating that defendant has been indicted, tried and 
acquitted by courts of another state for same charge: Powers y. Davenport, 101-286. Pro- 
cedure on the hearing of motion to vacate order: Harriss v. Sneeden, 101-273; Roulhac v. 
Brown, 87-1; Boykin v. Maddrey, 114-99; Powers v. Davenport, 101-286; Bear vy. Cohen, 
65-511; Devries v. Summit, 86-126; Clark v. Clark, 64-150. Section cited: Pickelsimer v. 
Glazener, 173-630; Edwards v. Sorrell, 150-712. 


776. Counter affidavits by plaintiff. If the motion is made upon affidavits on 
the part of the defendant, but not otherwise, the plaintiff may oppose the same by 
affidavits, or other proof, in addition to those on which the order of arrest was 
made. ; 

Rey., s. 786; Code, s. 317; C. C. P., s. 175. 


The counter affidavit upon which motion to vacate is based must fully and clearly meet all 
the facts alleged in the affidavit of plaintiff: Powers v. Davenport, 101-286; Harriss v. 
Sneeden, 101-273—for a simple denial will not do, Ibid. 

Plaintiff can only produce further evidence where defendant moves to vacate upon counter 
affidavits: Harriss v. Sneeden, 101-273. Where, instead of moving to vacate for an apparent 
insufficiency of affidavit, defendant files counter affidavit, plaintiff may cure the insufficiency 
by filing other affidavits: Devries v. Summit, 86-130. 


777. How defendant discharged. The defendant, at any time before execu- 
tion, shall be discharged from the arrest, either upon giving bail or upon deposit- 
ing the amount mentioned in the order of arrest, as provided in this article. 

Rev., s. 737; Code, s. 298; C. C. P., s. 156. 


See Fertilizer Co. v. Grubbs, 114-470; Howell v. Jones, 113-431. Nonresident defendants 
entitled to benefit of statute relating to insolvent debtors: Burgwyn v. Hall, 108-489. As to 
insolvent debtors being discharged, see sections 1637-1650. See, also, Preiss v. Cohen, 117-54; 
Edwards v. Sorrell, 150-712; Pickelsimer v. Glazener, 173-630. 


778. Defendant’s undertaking. The defendant may give bail by causing a 
written undertaking, payable to the plaintiff, to be executed by sufficient surety 
to the effect that the defendant shall at all times render himself amenable to the 
process of the court, during the pendency of the action, and to such as may be 
issued to enforce the judgment therein, or if he is arrested in an action to recover 
the possession of personal property unjustly claimed, an undertaking to the same 
effect as that provided by law to be given by defendant for the retention of prop- 
erty, under the article entitled Claim and Delivery. 

Rev., s. 7388; Code, s. 299; C. C. P., s. 157. 


See sections 768, 792. If defendant already in jail under criminal charge, he need not give 
bail until he is released: White v. Underwood, 125-28. 

Liability of sheriff for taking insufficient bail: Howell v. Jones, 113-429; see Winborne v. 
Mitchell, 111-13; also see sections 3930, 3941—and the measure of damages therefor, Roulhac 
v. Miller, 90-174; but see section 783. 

Summary judgment entered against sureties, when: Patton v. Gash, 99-283; see, also, Rob- 
bins v. Killebrew, 95-19; Councill vy. Averett, 90-168. Purpose of bail explained: Pickelsimer 
v. Glazener, 173-630. 


779. Defendant’s undertaking delivered to clerk; exception. Within the time 
limited for that purpose, the sheriff shall deliver the order of arrest to the clerk 
of the court in which the suit is brought, with his return endorsed, and a certified 
copy of the undertaking of the bail, and notify the plaintiff or his attorney 
thereof. The plaintiff, within ten days thereafter, may serve upon the sheriff 
a notice that he does not accept the bail, or he is deemed to have accepted it and 
the sheriff is exonerated from the liability. 

Rey., Ss. 7389; Code, s. 304; ©. C. B., s. 162. 
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780. Notice of justification; new bail. On the receipt of notice of exception 
to the bail, the sheriff or defendant may, within ten days thereafter, give to the 
plaintiff or his attorney notice of the justification of the same or other bondsmen 
(specifying the places of residence and occupation of the latter) before the court, 
justice of the peace, or judge, at a specified time and place; the time to be not 
less than five nor more than ten days thereafter. In case other bondsmen given, 
there must be a new bond, in the form hereinbefore prescribed. 

Rev., s. 741; Code, s. 305; C. C. P., s. 163. 


See section 778. Sheriff failing to give notice is liable as special bail: Howell v. Jones, 
1138-429. 


781. Qualifications of bail. The qualifications of bail must be as follows: 

1. Each of them must be a resident and freeholder within the state. 

2. They must each be worth the amount specified in the order of arrest, execlu- 
sive of property exempt from execution; but the judge, on justification, may 
allow more than two bail to justify severally in amounts less than that expressed 
in the order, if the whole justification is equivalent to that of two sufficient bail. 

Rey., s. 740; Code, s. 306; C. C. P., s. 164. 


The bail bond should show on its face that the surety is a resident and freeholder within 
the state: Howell v. Jones, 113-429. 


782. Justification of bail. For the purpose of justification, each of the bail 
shall attend before the court or judge, or a justice of the peace, at the time and 
place mentioned in the notice, and may be examined on oath, on the part of the 
plaintiff, touching his sufficiency, in such manner as the court, judge or justice 
of the peace, in his discretion, may think proper. The examination must be 
reduced to writing and subscribed by the bail, if required by the plaintiff. 

Rev., s. 742; Code, s. 807; C. C. P., s. 165. 


If party offering to become bail is not a resident and freeholder he is not sufficient: Howell 
v. Jones, 113-429. 


783. Allowance of bail. If the court, judge or justice of the peace finds the 
bail sufficient, he shall annex the examination to the undertaking, endorse his 
allowance thereon, and cause them to be filed with the clerk. The sheriff is then 
exonerated from liability. 

Rey., s. 748; Code, s. 308; C. C. P., s. 166. 


784. Deposit in lieu of bail. The defendant may, at the time of his arrest, 
instead of giving bail, deposit with the sheriff the amount mentioned in the order. 
The sheriff shall then give a certificate of the deposit to the defendant, who shall 
be discharged from custody. 

Reyv., s. 744; Code, s. 809;..C. C. P., s. 167. 


785. Deposit paid into court; liability on sheriff’s bond. Within four days after 
the deposit the sheriff must pay it into court, and take from the officer receiving 
it two certificates of such payment, one of which he must deliver to the plaintiff, 
and the other to the defendant. For any default in making such payment, the 
same proceedings may be had on the official bond of the sheriff, to collect the 
sum deposited, as in other cases of delinquency. 

Rey., s. 745; Code, s. 310; C. C. P., s. 168. 

As to sheriff’s liability upon his bond, see sections 3930, 3941. 
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786. Bail substituted for deposit. If money is deposited, as provided in the 
two preceding sections, bail may be given and justified upon notice according to 
law at any time before judgment. Thereupon the judge, court or justice of the 
peace shall direct, in the order of allowance, that the money deposited be refunded 
by the sheriff or other officer to the defendant, and it shall be refunded accord- 
ingly. 

Rev., s. 746; Code, s. 311; '@)C. P., s)' 169. 


787. Deposit applied to plaintiff’s judgment. When money has been deposited, 
and remains on deposit at the time of an order or judgment for the payment of 
money to the plaintiff, the clerk or other officer shall, under the direction of the 
court, apply the same in satisfaction thereof, and after satisfying the judgment 
shall refund any surplus to the defendant. If the judgment is in favor of the 
defendant the clerk or other officer shall refund to him the whole sum deposited 
and remaining unapplied. 

Reves(40 s@odemsagiziiCaG, Peas: 


788. Defendant in jail, sheriff may take bail. Ifa person for want of bail is 
lawfully committed to jail, at any time before final judgment, the sheriff, or other 
officer having him in custody, may take bail and discharge him; and the bail 
bond shall be regarded in every respect as other bail bonds, and shall be returned 
and sued on in like manner; and the officer taking it shall make special return 
thereof, with the bond, at the first court which is held after it is taken. 

Rev.; s. 748; Code, s. 318; R. C., ce. 11, s. 8. 


789. When sheriff liable as bail. If, after arrest, the defendant escapes, or is 
rescued, or bail is not given or justified, or a deposit is not made instead thereof, 
the sheriff is himself liable as bail. But he may discharge himself from such 
liability by the giving and justification of bail at any time before process against — 
the person of the defendant to enforce an order or judgment in the action. 

Rev., s. 749; Code, s. 313; C. C. P., s. 171. 


As to sheriff’s liability, see Howell v. Jones, 113-429; Winborne v. Mitchell, 111-13; see, also, 
sections 3930, 3941. 


790. Action on sheriff’s bond. If a judgment is recovered against the sheriff, 
upon his liability as bail, and an execution thereon is returned wholly or partly 
unsatisfied, the same proceedings may be had on the official bond of the sheriff, 
to collect the deficiency, as in other cases of delinquency. 

Rev., s. 750; Code, s. 314; C. C. P., s. 172. 


791. Bail exonerated. At any time before final judgment against them, the 
bail may be exonerated, either by the death of the defendant or his imprison- 
ment in a state prison, or by his legal discharge from the obligation to render 
himself amenable to the process, or by his surrender to the sheriff of the county 
where he was arrested, in execution of the judgment. 

REV pS iol ss Coae, Ss) 303 2.0, Cy Press i16i. 

Imprisonment in state’s prison expiring before judgment against principal in original 
action or against bail upon his undertaking does not exonerate bail: Sedberry v. Carver, 
77-319; Adrian vy. Scanlin, 77-317. ‘‘State prison’’ as used means either penitentiary or 


county jail: Sedberry v. Carver, 77-319. Exoneration by surrender of principal: Pickel- 
simer y. Glazener, 173-630. Section cited, Patton v. Gash, 99-283. 
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792. Surrender of defendant. At any time before final judgment against 
them, the bail may surrender the defendant in their exoneration, or he may 
surrender himself to the sheriff of the county where he was arrested, in the 
following manner: 

1. A certified copy of the undertaking of the bail shall be delivered to the 
sheriff, who shall detain the defendant in his custody thereon, as upon an order 
of arrest, and acknowledge the surrender by a certificate in writing. 

2. Upon the production of a copy of the undertaking and sheriff’s certificate, 
the court or judge may, upon a notice to the plaintiff of ten days, with a copy of 
the certificate, order that the bail be exonerated, and on filing the order and 
papers used on said application they shall be exonerated accordingly. But this 
section does not apply to an arrest in an action to recover the possession of per- 
sonal property unjustly detained, so as to discharge the bail from an undertaking 
given to the effect provided by law to be given by defendant for the retention 
of property, under the article entitled Claim and Delivery. 

Rey., s. 752; Code, s. 300; C. C. P., s. 158. 

See section 768 et seq. How the surrender may be made: Pickelsimer v. Glazener, 173-630. 


793. Bail may arrest defendant. For the purpose of surrendering the defend- 
ant, the bail, at any time or place, before they are finally charged, may them- 
selves arrest him, or by a written authority endorsed on a certified copy of the 
undertaking may empower any person over twenty-one years of age to do so. 

Rey., s. 753; Code, s. 301; C. C. P., s. 159. 


Right of bail to arrest principal explained: Pickelsimer v. Glazener, 173-630. Section re- 
ferred to, Sedberry v. Carver, 77-321. 


794. Proceedings against bail by motion. In case of failure to comply with 
the undertaking the bail may be proceeded against by motion in the cause on ten 
days notice to them. 

Rey., s. 754; Code, s. 302; C. C..P., s. 160. 


Manner of proceeding against bail: Pickelsimer vy. Glazener, 173-630. See Patton v. Gash, 
99-284. As to measure of damages, see Roulhac v. Miller, 90-174. Section merely referred 
to in Mahoney v. Tyler, 136-43. 


795. Liability of bail to sheriff. The bail taken upon the arrest are, unless 
they justify, or other bail are given or justified, liable to the sheriff by action for 
damages which he may sustain by reason of such omission. 

Rev.,i8: 155 Code, s.:315; C.-C. P., s.)173: 


796. When bail to pay costs. When a notice issues against a person, as the 
bail of another, and the bail, at or before the term of the court at which he is 
bound to appear, or ought to plead, is not discharged from his liability by the 
death or surrender of his principal or otherwise, he is liable for all costs which 
accrue on said notice, notwithstanding he may be afterwards discharged, by the 
death or surrender of the principal, or otherwise. 

Rey., s. 756; Code, s. 319; R. C., c. 11, s. 10. 

The costs allowed against bail, notwithstanding a surrender, etc., do not include such as 
are incurred on account of an improper and ineffectual appeal: Clark v. Latham, 53-1. 

797. Bail not discharged by amendment. No amendment of process or plead- 
ing discharges the bail of the party arrested thereon, unless it enlarges the sum 
demanded beyond the sum expressed in the bail bond. 

Reveis. (50; Code}ssa3s20 SR ACH chili ts see 
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Art. 34. ATTACHMENT 


798. In what actions attachment granted. A warrant of attachment against 
the property of one or more defendants in an action may be granted upon the 
application of the plaintiff, as specified in this article, when the action is to 
recover a sum of money only, or damages for one or more of the following causes : 

1. Breach of contract, express or implied. 

2. Wrongful conversion of personal property. 

3. Any other injury to real or personal property, in consequence of negligence, 
fraud, or other wrongful act. 

4, Any injury to the person, caused by negligence or wrongful act. 

Rev., s. 758; Code, s. 347; 1893, ec. 77; 1901, c. 740; C. C. P., s. 197. 


GENERAL OBSERVATIONS. Original attachment under former practice and attachment 
under Code practice distinguished: Holmes v. Sackett, 63-58; Penniman v. Daniel, 91-431; 
Grocery Co. v. Bag Co., 142-174. It is in the nature of a preliminary execution to secure 
property of the defendant for the satisfaction of such judgment as the plaintiff may recover: 
Branch y. Frank, 81-180; Mfg. Co. v. Lumber Co., 177-404. Attachment is an auxiliary 
remedy: Toms v. Warson, 66-417; Mixer v. Guano ©o., 65-552; Marsh v. Williams, 63-371— 
and the statutes relating thereto must be strictly construed, Carson v. Woodrow, 160-144; 
Wheeler v. Cobb, 75-21; Leak v. Moorman, 61-168; Parker v. Scott, 64-120—but if it appears 
from the whole record that the statute has been substantially complied with, the action will 
not be dismissed, or attachment dissolved, Grant v. Burgwyn, 79-513; Best v. British and 
American Co., 128-351; Page v. McDonald, 159-38. 

Plaintiff must first show that he is entitled to the main relief demanded in the complaint: 
Witz v. Gray, 116-48—and if he fail, the attachment should be vacated, Knight v. Hatfield, 
129-191. Attachment is not, strictly speaking, a proceeding in rem, and a judgment therein 
is only conclusive upon the parties to it and those in privity with them: Hornthal v. Burwell, 
109-10; Bernhardt v. Brown, 118-700. Attachment and injunction distinguished: Armstrong 
v. Kinsell, 164-125. 

The situs of a debt for attachment purposes is where either the debtor or creditor resides: 
Sexton v. Ins. Co., 132-1; Warlick v. Reynolds, 151-606; Strause v. Ins. Co., 126-223; Balk 
v. Harris, 124-467; Cooper v. Security Co., 122-463; Winfree v. Bagley, 102-515; see Currie 
v. Mining Co., 157-209—and the location of an agent in a state other than the place of resi- 
dence of debtor will not make the latter state the situs of debts owing by such debtor and 
subject to garnishment there, Strause v. Ins. Co., 126-223; but see Balk v. Harris, 124-467. 
See section 819. 


ATTACHMENT LIES IN WHAT CASES. For unliquidated damages arising out of 
breach of contract: Foushee v. Owen, 122-360; Judd v. Mining Co., 120-397; Long v. Ins. 
Co., 114-470; Mullen vy. Canal Co., 114-8, overruling former cases—for injury to gas pipes em- 
bedded in the earth, causing gas to escape, Gas Light Co. v. Construction Co., 113-549—where 
one domiciled elsewhere resides here, Howland v. Marshall, 127-430; see Wheeler v. Cobb, 
75-25—-where one voluntarily moves to another state to discharge duties of an office of indefi- 
nite duration, Carden v. Carden, 107-214. Attachment lies against unpaid subscription by 
resident of this state to the stock of a foreign corporation: Cooper v. Security Co., 122-463— 
against debt under garnishment in same action, Baker v. Belvin, 122-190—against property 
of dissolved foreign corporation, Kruger v. Bank, 123-16—against property of assignee of 
draft on purchaser with bill of lading attached, Finch v. Gregg, 126-176; but this is over- 
ruled as to liability of assignee, in Mason v. Cotton Co., 148-492—against claim for loss under 
insurance policy, Sexton v. Ins. Co., 132-l1—against money from sale of ward’s land in hands 
of clerk, after confirmation of sale, LeRoy v. Jacobosky, 136-443—against property of non- 
resident married woman, Bank y. Granite Co., 155-43. Changes made in application of 
statute: Worth v. Trust Co., 151-191. Attachment for conspiracy to injure plaintiff as holder 
of stock: Ibid. ‘‘Property’’ defined: Webb v. Bowler, 50-362; Winfree v. Bagley, 102-515; 
Worth v. Trust Co., 151-191. 


ATTACHMENT DOES NOT LIE IN WHAT CASES. Does not lie against a national 
bank: Mfg. Co. v. Bank, 130-609; but see Markham-Stephens Co. v. Richmond Co., 177-364— 
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nor against the sheriff’s tax books, Davie v. Blackburn, 117-383; Powell v. Wall, 117-386— 
nor against property taken by sheriff under claim and delivery to be delivered by him to a 
third party, Williamson v. Nealy, 119-339, and cases there cited—nor against property of a 
foreign corporation rechartered in this state, except in cases stated in Bernhardt v. Brown, 
119-506. Nor does it lie when a person leaves the state for the purpose of joining his country’s 
army, Abrams yv. Pender, 44-260—nor leaves state to seek work with a view of locating, 
Mahoney v. Tyler, 136-40—nor where plaintiff cannot recover, Knight v. Hatfield, 129-191— 
nor where property sought to be attached is in custodia legis, Lemly v. Ellis, 143-211; Wil- 
liamson v. Nealy, 119-339; but see Bank y. Johnston, 161-506—nor against funds in hands 
of a collector of a foreign fraternal order, Brenizer v. Royal Arcanum, 141-409—nor against 
personal exemptions reserved by trustor in deed of trust who leaves state before allotment, 
Latta v. Bell, 122-639. 


799. Affidavit must show what. To entitle the plaintiff to a warrant of attach- 
ment he must show by affidavit to the satisfaction of the court as follows: 


1. That one of the causes of action specified in the preceding section exists 
against the defendant. If the action is to recover damages for breach of con- 
tract, the affidavit must show that the plaintiff is entitled to recover a sum stated 
therein, over and above all counterclaims known to him. 

See Witz v. Gray, 116-48; Knight v. Hatfield, 129-191. 


2. That the defendant is either a foreign corporation or a nonresident of the 
state, or a domestic corporation none of whose officers can be found in the state 
after due diligence; or, if he is a natural person and a resident of the state, that 
he has departed therefrom, or keeps himself concealed therein, with intent to 
defraud his creditors or to avoid service of summons; or, if the defendant is a 
natural person or a domestic corporation, that he or it has removed, or is about 
to remove, property from the state, with intent to defraud his or its creditors; or 
has assigned, disposed of, or secreted, or is about to assign, dispose of, or secrete, 
property with like intent. 

Rev., s. 759; Code, s. 349; 1897, c. 476; C. C. P., s. 201. 


The warrant can be issued only upon affidavit of facts existing at the time when the pro- 
ceedings were commenced: Devries v. Summit, 86-126. An insufficient affidavit does not make 
the whole proceeding void; it merely makes it irregular: Spillman y. Williams, 91-483. The 
statute must be strictly followed in drawing the affidavit: Wheeler v. Cobb, 75-24; Spiers v. 
Halstead, 71-209; Love v. Young, 69-65; Leak v. Moorman, 61-168; Parker v. Scott, 64-119; 
Marsh y. Williams, 63-371. The court has power to allow amendments to the substance or 
form of affidavit: Howland v. Marshall, 127-429; Cook vy. Mining Co., 114-617; Sheldon v. 
Kivett, 110-408; Cushing v. Styron, 104-338; Penniman yv. Daniel, 93-332; Palmer v. Bosher, 
71-291; Brown v. Hawkins, 65-645—and from the court’s order there is no appeal, Cook v. 
Mining Co., 114-617; also see under section 547. An attachment wrongfully issued from 
justice’s court against a citizen of the state transiently absent, is remedied by recordari: 
Merrell v. McHone, 126-528. Affidavit made by an agent need not state why it is not made 
by the principal: Sheldon v. Kivett, 110-408. A corporation is a necessary party to an attach- 
ment proceeding to subject amounts due it from unpaid subscriptions to its stock to the pay- 
ment of debts: Cooper v. Security Co., 122-463. 

As to what constitutes ‘‘residence’’ and ‘‘nonresidence,’’ see Mahoney y. Tyler, 136-40; 
s. ¢., 166-509; Fulton v. Roberts, 113-428; Carden v. Carden, 107-214; Howland v. Marshall, 
127-431; Bernhardt v. Brown, 119-506; Wheeler v. Cobb, 75-25; Abrams v. Pender, 44-260; 
also see Chitty v. Chitty, 118-648, and cases cited; Cromer v. Self, 149-164. 


CONTENTS OF AFFIDAVIT. Affidavit stating that defendant is ‘‘about to remove prop- 
erty,’’ etc., or ‘‘about to assign,’’ etc., should state the grounds of affiant’s belief: Finch 
vy. Slater, 152-155; Judd v. Mining Co., 120-397; Harriss v. Sneeden, 101-273; Penniman v. 
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Daniel, 90-154; Wood v. Harrell, 74-338; Brown vy. Hawkins, 65-645; Gashine v. Baer, 64- 
108; Hughes v. Person, 63-548—but where it states a fact as accomplished, the reason need 
not be given, Hess v. Brower, 76-428; see, also, Hughes v. Person, 63-548. Sufficient affidavit 
as to fraudulent disposition of property: Mfg. Co. v. Lumber Co., 177-404—as to nonresi- 
dence and cause of action, Page v. MeDonald, 159-38—for conspiracy to injure, Worth v. 
Trust Co., 151-191. 

The grounds for issuing an attachment are in the alternative, and affidavit may state them 
all, and the plaintiff succeeds if he establishes either: Penniman y. Daniel, 90-154. Affidavit 
need not state that defendant has property in the state: Foushee v. Owen, 122-360; Parks 
y. Adams, 113-473; Branch y. Frank, 81-180, overruling Spiers v. Halstead, 71-209; Windley 
vy. Broadway, 77-333—nor that defendant ‘‘cannot, after due diligence, be found within this 
state,’’ Luttrell v. Martin, 112-593, correcting syllabus in Sheldon v. Kivett, 110-408. (This 
might be different as to a domestic corporation whose officers cannot be found, see subsec- 
tion 2.) 

A warrant of attachment cannot be supported by an allegation that defendant is about to 
remove from the state to defraud his creditors: Hale v. Richardson, 89-62. 

Section merely referred to in Evans v. Etheridge, 96-43. 


800. Affidavit to be filed. It is the duty of the plaintiff procuring a warrant 
of attachment, within ten days from its issuance, to file the affidavit on which it 
was granted in the office of the clerk of the superior court to which, or with the 
justice of the peace before whom, the process is returnable. 

Reyv., s. 760; Code, s. 355; C. C. P., s. 201. 


801. By whom granted. If the action is not founded on a contract, or if 
founded on a contract and the sum demanded exceeds two hundred dollars, a 
warrant of attachment may be obtained from the judge of the district embracing 
the county in which the action was begun, or from the clerk of the superior court 
from which the summons in the action issued; and it may be issued to any county 
in the state where the defendant has property, money, effects, choses in action 
or debts due him, and shall be made returnable in term time to the court from 
which the summons issued. 


Rev., s. 761; Code, s. 351; C. C. P., s. 199; 1869-70, c. 147; 1870-1, c. 166, ss. 1, 3; 1874-5, 
ce. 111; 1876-7, ¢. 251. 


The clerk, acting as and for the court, has authority out of term time to grant the warrant 
of attachment and to allow amendments: Howland v. Marshall, 127-429, citing Cushing v. 
Styron, 104-338. The clerk acts ministerially, and, therefore, upon his affidavit taken before 
another who is empowered to administer oaths, he can issue the warrant in case in which he is 
plaintiff: Evans v. Etheridge, 96-42. Ministerial and judicial acts distinguished: Jackson v. 
Buchanan, 89-74. Warrant returnable to term: Page v. McDonald, 159-38. The warrant 
which does not state when or where returnable is irregular: Backalan v. Littlefield, 64-233. 
Blank forms signed by clerk and filled out by attorney for plaintiff, not sufficient issuing: 
Carson v. Woodrow, 160-143. 


802. Time of issuance; service of summons. The warrant of attachment may 
be granted to accompany the summons, or at any time thereafter. Personal 
service of the summons must be made upon the defendant against whose property 
the attachment is granted, within thirty days after its granting, or else upon the 
expiration of the same time service of summons by publication must be com- 
menced pursuant to an order obtained therefor, and if publication has been or 
is thereafter commenced, the service must be made complete by the continuance 
thereof. 

Reyv., s. 762; Code, s. 348; C. C. P., s. 197. 

For affidavit and service of summons by publication, see sections 484-486 and 805. No 
summons need be issued where it appears that defendant is not in reach of the process of the 
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court and cannot be personally served; in such case the action should be commenced by the 
filing of affidavit to be followed by publication: Grocery Co. v. Bag Co., 142-174, approving 
Best y. British and American Co., 128-351, and overruling McClure v. Fellows, 131-509. Pub- 
lication is not irregular because commenced within thirty days after issuing summons: Currie 
v. Mining Co., 157-209; Mills v. Hansel, 168-651. A general appearance by defendant waives 
all antecedent irregularities in the process: Wheeler v. Cobb, 75-21. When summons not 
properly served, motion to vacate attachment allowed: Finch v. Slater, 152-155—but the 
court may extend the time for service of summons, Ibid. 


803. Undertaking. The officer, before issuing the warrant, must require a 
written undertaking on the part of the plaintiff, with sufficient surety, to the 
effect that if the defendant recovers judgment, or the attachment is set aside by 
order of the court, the plaintiff will pay all costs that are awarded to the defend- 
ant, and all damages which he sustains by reason of the attachment, not exceeding 
the sum specified in the undertaking, which must be at least two hundred dollars. 

Rev., s. 768; Code, s. 356; C. ©. P., s. 202. 


Where surety signs the justification instead of the undertaking, it is sufficient, or may be 
corrected: Boger v. Lumber Co., 165-557. The successful defendant in attachment must seek 
relief for damages in a separate action on the undertaking: Mahoney vy. Tyler, 136-40; s. ¢., 
166-509, and 168-237. The injured party may sue plaintiff as well as upon the undertaking: 
Martin y. Rexford, 170-540. The cause of action accrues from the judgment in favor of 
defendant, and not from the release of the property: Smith vy. Bonding Co., 160-574—if not 
over $200, must be begun before a justice of the peace, Railroad v. Hardware Co., 135-73. 
As to pleading, proof, and measure of damages due defendant when attachment vacated: 
Tyler v. Mahoney, 168-236; s. ¢., 166-509, 136-40; Smith v. Bonding Co., 160-574; Wright 
vy. Harris, 160-543; Bowen v. King, 146-385; Railroad v. Hardware Co., 138-174; see, also, 
Crawford v. Pearson, 116-718; Kirkman y. Coe, 46-423; Williams v. Hunter, 10-545. Attach- 
ing creditor not liable for failure of sheriff to perform his duty relative to attached property: 
Mahoney vy. Tyler, 136-40. Cause of action of wrongful attachment and one against surety 
on the bond cannot be joined: Railroad v. Hardware Co., 135-73; gs. ¢., 143-54; Smith v. Bond- 
ing Co., 160-574. 


804. Validity of undertaking. It is not a defense to an action upon an under- 
taking, given upon granting a warrant of attachment, that the warrant was 
granted improperly, for want of jurisdiction, or for any other cause. 

Rey., s. 764; Code, s. 358. 


805. To whom warrant directed; duty of officer. The warrant shall be directed 
to the sheriff of any county in which the property of the defendant is located, 
or, in case it is issued by a justice of the peace, to the sheriff or any constable 
of such county, and shall require the sheriff or constable to attach and safely 
keep all the property of the defendant within his county, or so much thereof 
as is sufficient to satisfy the plaintiff’s demand, the amount of which must be 
stated in conformity with the complaint, together with costs and expenses; it must 
also state when and where it shall be returned. Several warrants may be issued 
at the same time to the sheriffs of different counties, but where the warrant is 
issued by a justice of the peace to another county than his own, the clerk of the 
superior court of his county must certify that he is a justice of the peace and 
that the signature to the warrant is in the handwriting of the justice. 

Rerv.,:s.. 765; Code, s. 357 ;.1895, c. 435,.s.1;.C. C. P.,.s5 2038. 


Warrant issued out of superior court should be addressed to the sheriff: Carson v. Wood- 
row, 160-143. Failure to specify in warrant the date and the place of return renders war- 
rant voidable; but such defect is waived if the defendant appears and gives an undertaking 
for the redelivery of the property seized: Backalan v. Littlefield, 64-233. 

Case merely referring to section: Davie vy. Blackburn, 117-385. 
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806. Notice; service and content. When the warrant of attachment is taken 
out at the time of issuing the summons, and the summons is to be served by 
publication, the order shall direct that notice be given in the publication to the 
defendant of the issuing of the attachment. When the warrant of attachment 
is obtained after the issuing of the summons, the defendant must be notified by 
publication of the fact for four successive weeks in some newspaper published 
in the county to which it is returnable, or if none, then in one published in the 
judicial district including said county. The publication shall state the names 
of the parties, the amount of the claims, and in a brief way the nature of the 
demand and the time and place to which the warrant is returnable. In proceed- 
ings by attachment begun before justices of the peace, advertisement in a news- 
paper is not necessary, but advertisement at the courthouse door and four other 
public places in the county for four successive weeks is sufficient publication, 
both as to the summons and warrant of attachment. 

Rey., s. 766; Code, s. 352; 1893, c. 363; 1870-1, c. 166, s. 3; 1874-5, ce. 111, s. 2. 

For service of summons by publication generally, see sections 484-486. No summons need 
be issued when party is beyond the reach of the process of the court, and cannot be personally 
served; the action is commenced by affidavit for publication: Grocery Co. v. Bag Co., 142-174, 


approving Best v. British-American Co., 128-351, and overruling McClure v. Fellows, 131-509; 
Mills vy. Hansel, 168-651. 

Personal service of summons or publication of same for time required necessary to make 
judgment valid: Ditmore v. Goins, 128-327. Service by publication must be made strictly in 
accordance with the statute: Bacon v. Johnson, 110-116. Where a publication begun July 11, 
1900, was defective in not containing notice also of the warrant of attachment, an alias order 
of publication, duly made prior to the November term, cured the defect: Best v. British- 
American Co., 128-351. Where publication of warrant made, but summons not served, a judg- 
ment thereon is void: Ditmore v. Goins, 128-325. A service by publication on a nonresident 
in an action affecting property is invalid without attachment: Graham y. O’Brian, 120-463. 
As to amending order of publication after publication made, see Bank v. Blossom, 92-695. It 
seems affidavit may be filed after order of publication in certain cases, see Bank y. Blossom, 
92-695. Publication of summons without attachment cured by subsequent publication: Best 
v. British-American Co., 128-351. Where service by publication defective, it may be remedied 
by order and republication: Page v. McDonald, 159-38; Bank v. Blossom, 92-695; Penniman 
v. Daniel, 90-154; Price vy. Cox, 83-261—and where affidavit defective it may be amended and 
an alias order of publication made without dismissing the action: Mullen y. Canal Co., 112- 
109; Branch y. Frank, 81-180. 

If there has been no seizure of property nor personal service of summons, publication is not 
effectual: Everitt v. Austin, 169-622; Currie v. Mining Co., 157-209; Lemly v. Ellis, 143-213; 
Winfree v. Bagley, 102-515—but when the court has acquired jurisdiction by seizure of prop- 
erty, the time for publication may be extended: Mills v. Hansel, 168-651. If defendant has 
not been served with summons either personally or by publication, the warrant of attachment 
should be vacated: Finch vy. Slater, 152-155; Bowman v. Ward, 152-602. The defendant, by 
making application to discharge the property and giving the undertaking required, enters a 
voluntary appearance: Mitchell vy. Lumber Co., 169-397. 

Difference between affidavit for attachment and for publication: Luttrell y. Martin, 112- 
593; Branch y. Frank, 81-180. 


807. Execution, levy, and lien. The officer to whom the warrant of attach- 
ment is directed and delivered shall seize and take into his possession the tangible 
personal property of the defendant or so much as is necessary, and he is liable 
for the care and eustody of such property, as if it had been seized under execu- 
tion. He shall levy on the real estate of the defendant as prescribed for execu- 
tions; he shall make and return with the warrant an inventory of the property 
seized or levied on, and, subject to the direction of the court, shall collect all 


350 


808 CIVIL PROCEDURE—Arr. 34 Ch. 12 


debts owing to the defendant, and take such legal proceedings in his own name 
or in that of the defendant as are necessary for that purpose. Where the sheriff 
or other officer levies an attachment upon real estate, he must certify the levy to 
the clerk of the superior court of the county where the land lies, with the names 
of the parties, and the clerk must note the same on his judgment docket and 
index it on the index to judgments, and the levy is a lien only from the date of 
entry by the clerk, except that if it is so docketed and indexed within five days 
after being made it is a lien from the time it was made. 

Reve, sa (6m; Coders, 359+ 1895, 435.9822 C, ©: Ps. 204: 

See cases cited under section 798. Attachment can be levied only on such property as can 
be taken under execution: Johnson v. Whilden, 166-104; gs. ¢., 171-153. As to levy on tangible 
personalty: Ins. Co. v. Davis, 68-17—on funds in hands of agent, Bank v. Johnston, 161-506; 
Blair v. Puryear, 87-101—on debts due defendant, Bowen v. King, 146-385; Cooper v. Security 
Co., 122-463—but where debtor and creditor are both nonresident, the debt is not subject to 
attachment as the property of the creditor, Currie v. Mining Co., 157-209—interest of mort- 
gagee in personalty held by mortgagor not subject to levy, Bowen v. King, 146-385—-property 
in custodia legis is not subject to attachment, unless held simply for the defendant, William- 
son v. Nealy, 119-339; Bank v. Johnston, 161-506. Stock in a corporation, see section 816. 


Property of lunatic first to be applied to support of himself and family: Lemly v. Ellis, 
146-221. 


Levy on land: Morrison v. Mining Co., 143-250; Atkinson v. Ricks, 140-418; Evans v. 
Alridge, 133-378; Grier v. Rhyne, 67-338. A levy on land located in another county than that 
in which judgment obtained may be made without docketing transcript in county where land 
lies: Evans v. Alridge, 133-378, and cases cited. Failure to certify levy to clerk of county 
where land lies does not invalidate levy: Ibid. Homestead and personal property exemptions 
not subject to levy and sale, if defendant entitled to claim them: Taylor v. Hayes, 172-663. 
Priority between mortgagee and attaching creditor: Sloan Bros. v. Sawyer-Felder Co., 175-657. 


Case of seizure by sheriff when indemnifying bond given: Stein v. Cozart, 122-280. Officer 
cannot break open the door of a house to levy attachment: State v. Whitaker, 107-802. 


808. Return of warrant by sheriff. The sheriff shall return the warrant of 
attachment, and the undertakings provided for in this article, with a statement 
of his proceedings thereon, at the time and place at which it is on its face return- 
able, and upon, or at any time after, the return, he may obtain from the court 
to which the warrant was returnable a certified copy thereof, which, for the 
purpose of giving him authority, is the same as the original, and when the war- 
rant has been fully executed or discharged, the sheriff shall return it, with his 
proceedings, to said court. 

Rey., s. 768; Code, s. 876; C. C. P., s. 214. 


809. When granted by justice of peace. If the action is not founded on con- 
tract and the value of the property in controversy does not exceed the sum of 
fifty dollars, the warrant of attachment may, or if the action is founded on con- 
tract and the sum demanded does not exceed two hundred dollars, the warrant 
of attachment must be obtained from and made returnable before a justice of 
the peace of a county to the superior court of which it would have been returnable 
had the sum demanded exceeded two hundred dollars, or had the action not been 
founded on contract. 

Rev., s. 769; Code, s. 353; C. C. P., s. 200; 1876-7, c. 251. 


810. Publication in justice’s court. The plaintiff, within thirty days after 
obtaining a warrant of attachment from a justice of the peace, must cause publi- 
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cation thereof to be made for four successive weeks at the courthouse door and 
four other public places in the county where the warrant is returnable. 

Rey., s. 770; Code, s. 350; C. C. P., s. 198; 1868-9, c. 95, s. 3; 1870-1, c. 166, s. 4; 1874-5, 
cia La Bi 

For computation of time, see section 922. For publication of summons, see sections 484- 
487, 806. Where justice issued a summons and warrant of attachment, and publication of 
warrant was made, but summons not served, judgment rendered thereon is void: Ditmore v. 
Goins, 128-325. 

As to computing time of publication, see Guilford v. Georgia, 109-310. 


811. Justice’s attachment against land. If the attachment is levied on real 
property, the justice shall proceed to try the action, but may not issue execution 
to sell the real property, and shall return the papers in the case to the office 
of the clerk of the superior court of his county, where the judgment shall be 
docketed. The levy of the attachment, however, is a lien on the real estate, when 
the provisions of the section as to execution and levy of attachment are com- 
plied with. 

Rev., s. 771; Code, s. 354; 1868-9, e. 95, s. 4. 

Attachment issued by justice creates a lien from its levy and not merely from the docketing 
of the judgment in superior court: Morefield v. Harris, 126-626. As to regularity of proceed- 


ings to sell land attached, see Grier v. Rhyne, 67-338. 
Case merely referring to section: Merrell v. McHone, 126-529. 


812. Sale of attached property pending litigation. If any property seized 
under attachment is perishable, or of a character to materially deteriorate 
in value pending litigation, or of such character that the expense of keeping it 
until the determination of the suit would be likely to exceed one-fifth of its 
value, or if any part of it consists of a vessel, or of any share or interest therein, 
and the person to whom it belongs, or his agent, does not within ten days after 
the serving of the attachment reclaim the same, the sheriff or other officer having 
possession shall apply to the court for authority to sell the property, stating 
the circumstances. The property shall then be sold, under the order and direc- 
tion of the court, and the proceeds are liable to the judgment obtained upon the 
attachment, and shall be retained by the sheriff or other officer to await the 
judgment. 

Rey., s. 772: Code, s. 860; R. Cy ci 7, s. 6: 1777, c. 115) s. 28 GC. FPeasy 205; 

For sale of corporate property by receiver during litigation, see Corporations, s. 1214. 


Where goods of a third party sold hereunder and third party interpleads and recovers judg- 
ment, the costs and expenses of attachment cannot be taken out of fund: Haywood v. Hardie, 
76-384. As to recovery of damages where perishable property wrongfully seized and sold, see 
Mahoney v. Tyler, 136-40; s. ¢., 166-509, 168-236. 


813. Replevy by defendant; undertaking. The person owning the property 
advertised to be sold according to the provisions of this article, or his agent or 
attorney, may, at any time before sale, replevy the same, by giving an undertaking 
in double the amount of the value of the property, with sufficient surety, to the 
effect that he will return the property to the sheriff or other officer, if its return is 
adjudged by the court, and pay all costs that are awarded against him; and if 
return of the property cannot be had, then that he will pay plaintiff its value, 
and all costs and damages that are awarded against him. Upon the execution of 
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this undertaking, the sheriff, or other officer, shall deliver the property to the 
person owning it. 

Rey., s. 773; Code, s. 361; R. C., ¢. 7, s. 5; 1777, c. 115, s. 28. 

Recitals in undertaking as to sheriff’s seizure of and levy on goods estops defendant to 
attack sufficiency and validity of seizure and levy: Pearre v. Folb, 123-239. 


814. Defendant may apply for discharge and delivery of property. When the 
defendant has appeared in such action, he may apply to the court in which it 
is pending, or to the judge thereof, for an order to discharge the attachment; 
and if the order is granted, all the proceeds of sale, and moneys collected in 
the action, and all property attached remaining in the hands of any officer of 
the court, under any process or order in the action, shall be delivered or paid to 
the defendant or his agent, and released from the attachment. Where there is 
more than one defendant, and the several property of one of them has been 
seized by virtue of the order of attachment, the defendant whose several property 


was seized may apply in like manner for relief. 

Rev., s. 774; Code, s. 373; C. C. P., s. 212. 

Effect of this and the following section, and practice in vacating attachment explained: 
Lumber Co. v. Buhmann, 160-385. The court may refuse to vacate the attachment, and allow 
defendant to replevy the property: Page v. McDonald, 159-38. An application to discharge 
the property upon giving the required undertaking amounts to a voluntary appearance: 
Mitchell v. Lumber Co., 169-397. 

The clerk has jurisdiction to vacate an attachment: Palmer v. Bosher, 71-291. Motion to 
vacate may be made before return term of summons: Wilson v. Mfg. Co., 88-5. In consider- 
ing motion to vacate court need not pass on matters irrelevant: Knight v. Hatfield, 129-191. 
Improper refusal to vacate will not affect validity of judgment on the merits: Luttrell v. 
Martin, 112-594. An appeal lies from a refusal to vacate: Judd v. Mining Co., 120-397; 
Mitchell v. Lumber Co., 169-397; Finch y. Slater, 152-155. In vacating an attachment the 
judge is not required to state his findings of fact, unless requested to do so: Lumber Co. v. 
Buhmann, 160-385; Milhiser v. Balsley, 106-433—if the facts are not set out in the record, 
it is presumed that the court found facts sufficient to sustain the order: Ibid.; Mfg. Co. v. 
Lumber Co., 177-404. The supreme court will not review the findings of fact: Ibid. 

Sheriff has no right, after attachment vacated, to sell property seized, as it becomes his 
duty to deliver it immediately to defendant: Mahoney v. Tyler, 136-44; see Devries v. Sum- 
mit, 86-126. The provision as to sheriff returning property does not apply to cases where there 
has been a sale or transfer of property by defendant to plaintiff after levy: Jackson v. Bur- 
nett, 119-195—and issue as to ownership must be submitted and upon it being answered must 
return property to true owner: Ibid. On motion to vacate for insufficiency of affidavit, a 
counter affidavit in answer to the one filed by defendant may cure the insufficiency: Brown 
v. Hawkins, 65-645. 

When pleadings show that plaintiff’s action must fail, it may be vacated without defendant 
being required to give bond: Knight v. Hatfield, 129-191; Devries v. Summit, 86-131; Bear 
yv. Cohen, 65-511. Attachment vacated for failure to serve summons: Finch v. Slater, 152-155; 
Bowman v. Ward, 152-602. Trustee in bankruptcy may vacate an attachment issued after 
adjudication: Ward v. Hargett, 151-365. 

Attachment will not be vacated when grounds assigned involve finding of facts and such as 
defendant has no interest in: Foushee v. Owen, 122-360—or where defendant denies owner- 
ship of the property, Ibid.—or where it appears reasonably necessary to hold the property to 
protect plaintiff’s rights till the trial, Bruff v. Sterns, 81-183—or where the statute has been 
substantially complied with, Best v. British-American Co., 128-351—or where clerk has already 
transmitted issue of fact to superior court for trial, Howland v. Marshall, 127-431—or where 
defendant has made a general appearance rendering the matter of vacating immaterial, Rocky 
Mount Mills v. R. R., 119-693. 


815. Defendant’s undertaking. Upon the application provided for in the pre- 
ceding section the defendant must deliver to the court an undertaking in at least 
double the amount claimed by the plaintiff in his complaint, executed by two 
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sureties residing in this state, approved by the court, to the effect that the surety 
will, on demand, pay to the plaintiff the amount of judgment that may be recov- 
ered against the defendant in the action, not exceeding the sum specified in the 
undertaking. If it appears by affidavit that the property attached is of less 
value than the amount claimed by the plaintiff, the court or judge may order it 
to be appraised, and the amount of the undertaking shall then be double the 
amount so appraised. Where there is more than one defendant, and the several 
property of one of them has been seized by virtue of the order of attachment, the 
defendant whose several property was seized may deliver to the court an under- 
taking, in accordance with this section, to the effect that he will, on demand, pay 
to the plaintiff the amount of judgment that may be recovered against him, and 
all of this section, applicable to such an undertaking, shall be applied thereto. 

Rey., s. 775; Code, s. 374; C. C. P., s. 218. 

This section does not apply when attachment is vacated for defect in issuing: Lumber Co. 
v. Buhmann, 160-385. Section cited, Page v. McDonald, 159-38. 

816. All property liable to attachment. The rights or shares of the defendant 
in the stock of any association or corporation, with the interest and profits 
thereon, and all other property in this state of the defendant, are liable to be 
attached, levied on, and sold to satisfy the judgment and execution. 

Rey., s. 776; Code, s. 862; C. C. P., s. 206. 

For execution against shares of stock, see Corporations, s. 1203. 

Unpaid subscription of resident stockholder to the capital stock of foreign corporation is 
subject to attachment: Cooper v. Security Co., 122-463. The lien of the attachment upon 
stock of a corporation dates from its levy, not from the final judgment: Morehead vy. R. R., 
96-362. Pledgee of shares of stock does not lose priority as against an attaching creditor by 
failure to have transfer on the books of the corporation: Bleakley vy. Candler, 169-16. Sec- 
tion cited, Simmons v. Steamboat Co., 113-152. 

817. Levy on intangible property. The execution of the attachment upon any 
such rights, shares, or any debts or other property incapable of manual delivery 
to the sheriff, shall be made by leaving a certified copy of the warrant of attach- 
ment with the president or other head of the association or corporation, or with 
the debtor or individual holding such property, with a notice showing the prop- 
erty levied on. This certified copy must be furnished to the sheriff by the plain- 
tiff, and the certification must be by the clerk of the court from which the war- 
rant was issued, or by the justice of the peace who issued it. A person receiving 
or collecting moneys within this state on behalf of any corporation of this or any 
other state or government is deemed a local agent for the purpose of this section. 
Such service can be made in respect to a foreign corporation only when it has 
property within this state, or the cause of action arose or the plaintiff resides in 
the state, or when the service can be made within the state personally upon the 
president, treasurer or secretary thereof. 


Rev.,.s. 777; Code, s. 363.;.C. C. P., 8s. 207; 1905, c. 294. 
See Corporations, Art. 9, Execution. 


See Cooper v. Security Co., 122-463; Morehead v. R. R., 96-362. Amounts on tax books 
which sheriff may collect after settlement not subject to attachment: Davie v. Blackburn, 
117-383. Federal court judgment in favor of defendant not subject to attachment in state 
court: Mfg. Co. v. Freeman, 175-212. Section cited, Armstrong yv. Kinsell, 164-125. 

818. Certificate of defendant’s interest to be furnished to sheriff. When the 
sheriff or other officer, with a warrant of attachment or execution, applies to a 
president or other head or director, secretary, cashier or managing agent of any 
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association or corporation, or to any debtor or individual, for the purpose of 
attaching or levying on the property of the defendant in such warrant, such 
officer, debtor or individual must furnish him with a certificate under his hand, 
designating the number of rights or shares of the defendant in the association 
or corporation, with any dividend or any incumbrance thereon, or the amount 
and description of the property held by such association, corporation, or indi- 
vidual, for the benefit of, or debt owing to, the defendant. If the officer, debtor 
or individual refuses to do so, he may be required by the court or judge to 
appear before him, and be examined on oath concerning the matter, and obedience 
to this order may be enforced by attachment. 


ICV uses (doe, COG, S500) OC. Ob. .S, 20S: 
See Corporations, s. 1203. 


819. Proceedings against garnishee. When the sheriff or other officer serves an 
attachment on any person supposed to be indebted to, or to have any property 
of the defendant in the attachment, he shall at the same time summon in writing 
such person as a garnishee. The summons and notice shall be issued by the 
clerk of the superior court, or justice of the peace, at the request of the plaintiff, 
to appear at the court to which the attachment is returnable, or if issued by a 
justice of the peace, at a place and time named /n the notice, not exceeding 
twenty days from date of notice, to answer upon oath what he owes to the defend- 
ant and what property of the defendant he has in his hand and had at the time 
of serving the attachment, and to his knowledge and belief what effects or debts 
of the defendant there are in the hands of any other, and what person. When 
an attachment is served on a garnishee in the above manner, upon his appear- 
ance and examination, judgment may be entered up and execution awarded for 
the plaintiff against. the garnishee, for all sums of money due the defendant from 
him, and for all property of any kind belonging to the defendant, in his posses- 
sion or custody, for the use of the plaintiff, or so much thereof as will satisfy 
the debt and costs and all charges incident to levying the same. All property 
whatsoever in the hands of any garnishee belonging to the defendant is liable to 
satisfy the plaintiff’s judgment, and must be delivered to the sheriff or other 
officer serving the attachment. 

Reve, 894793 Code, si364 SRG. ec. % sh 1077, e7 115, s/ 28. 

Garnishment is a proceeding in the original action and not an independent suit: Baker v. 
Belvin, 122-190. The court entertaining garnishment must have some jurisdiction over the 
thing garnished: Balk vy. Harris, 124-467. Courts here can proceed against a foreign cor- 
poration in garnishment proceedings in an action brought in this state against its salesman, 
the cause of action having arisen here and subject of action being situated here: Goodwin v. 
Claytor, 137-224. 

In a foreign attachment, the situs of the debt for the purpose of garnishment is where the 
debtor is found and served with summons, if the defendant could sue him there: Balk v. 
Harris, 122-64; s. ¢., 124-467; s. c., 130-381;-s. ¢., 132-10; .s..¢, 198 U. S., 215; Wright v. 
R. R., 141-164; Wierse v. Thomas, 145-261. 

Property in custodia legis is subject to garnishment, if not required to be held longer by 
reason of some order or decree: Bank v. Johnston, 161-506; LeRoy v. Jacobosky, 136-443. 
A fund in the hands of the town to be applied to payment for work when completed is not 
subject of garnishment: Gastonia v. Engineering Co., 131-359. As to funds in hands of 
national bank, see Markham-Stephens Co. v. Richmond Co., 177-364; Mfg. Co. v. Bank, 130-609. 

Plaintiff can enforce no greater claim against garnishee than could defendant have done: 
Goodwin y. Claytor, 137-224. Money due by garnishee, or goods in his hands at the time of 
appearance and answer, are applicable to the debt, though not earned and due when he was 
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summoned to answer: Ibid. Where summons on nonresident served by publication and debt 
due defendant was garnished, plaintiff lost no lien on debt by taking judgment against de- 
fendant and garnishee: Ibid. Assignee of chose in action has priority over lien of garnish- 
ment proceedings: Granite Co. v. Bank, 172-354. 

The defendant is entitled to his exemptions, and to his earnings for sixty days: Wierse v. 
Thomas, 145-261; Goodwin v. Claytor, 137-224. Where foreign corporation having its prop- 
erty and principal place of business here was garnished here in action between two citizens 
of Virginia, exemption law of Virginia not applicable: Goodwin v. Claytor, 137-224. 

Where judgment given against garnishee in action against debtor, it is proper to make an 
order applying collections made on such judgment to the judgment obtained or to be obtained 
against the debtor: Baker v. Belvin, 122-190. But no personal judgment against defendant 
when summons served by publication: Goodwin v. Claytor, 137-224; Lemly vy. Ellis, 143-213; 
Currie v. Mining Co., 157-209; Johnson v. Whilden, 166-104. 

Maker of negotiable note payable to defendant or order can demand indemnity against 
third persons where he is garnished in action against defendant: Shuler v. Bryson, 65-201— 
but not after he has admitted owing the note to the defendant, Rice v. Jones, 103-226; Shuler 
vy. Bryson, 65-201. 


820. Failure of garnishee to appear. When a garnishee is summoned and 
fails to appear and discover on oath as directed, the court, after solemnly calling 
the garnishee, shall enter a conditional judgment against him, and thereupon a 
notice shall issue against him returnable to the court having jurisdiction, to show 
cause why final judgment should not be entered against him. Upon due execu- 
tion of the notice, if the garnishee fails to appear at the time and place named, 
and discover on oath in the manner aforesaid, the court shall confirm the judg- 
ment and award execution for the plaintiff’s whole judgment and costs. Upon 
examination of the garnishee, if it appears to the court that there is any of the 
defendant’s property in the hands of a person who has not been summoned, the 
court, upon motion of the plaintiff, shall grant a judicial attachment, to be levied 
in the hands of every such person having any of the property of the defendant 
in his custody or possession, who must appear and answer and be liable as other 
garnishees. 

Rev., s. 780; Code, s. 865; R. C., c. 7, s. 8; 1777, ec. 115, s. 28; 1888, ¢. 2. 


821. Garnishee denying debt; issue tried. When a garnishee denies that he 
owes to, or has in his possession any property of, the defendant, and the plaintiff 
on oath suggests to the court the contrary, or when a garnishee makes such a 
statement of facts that the court cannot proceed to give judgment thereon, the 
court shall order an issue to be made up, which must be tried by a jury, and on 
their verdict judgment shall be rendered. In a court of a justice of the peace, 
he may try such issue, unless a Jury is demanded, and then proceedings are to 
be conducted, in all respects, as in jury trials before justices of the peace. 

Rev:.,\s. 781; Code, s. 366; R: C.,:c:7, 8:93 1798, c. 889;'s: 2. 


The garnishee is entitled to any defense which he might make against the defendant: Can- 
non v. Marlott, 163-549; Goodwin v. Claytor, 137-224. The plaintiff, upon the suggestion that 
he wishes to traverse the return of the garnishee, is entitled, without any formal or verified 
statement, to have the issue tried by jury: Brenizer v. Royal Arcanum, 141-409. 

Where it is denied by defendant that ownership of property attached is in him, no issue 
submitted: Foushee v. Owen, 122-360; Cowles v. Oaks, 14-96. 


822. Property with garnishee valued; garnishee exonerated. When a gar- 
nishee on oath confesses that he has in his hands any property of the defendant 
of a specific nature, or is indebted to him by any security or promise for the 
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delivery of any specific article, except as hereinafter excepted, the court shall 
immediately order a jury to be impaneled and sworn to inquire into the value 
of such specific property, and the verdict of the jury subjects the garnishee to 
the payment of the valuation, or as much of it as is sufficient to satisfy the debt 
or damages and costs of the plaintiff. In a court of a justice of the peace, he 
may try such issue, unless a jury is demanded, and then proceedings are to be 
conducted in all respects as in jury trials before justices of the peace. If the gar- 
nishee states in his answer that the specific property was left with him by the 
defendant as a bailment, or that he has tendered said specific articles according 
to contract, and that they were refused by the defendant, and that he then was 
and always had been ready to deliver the same; or that he had such specific 
articles at the time and place specified in such covenant or agreement ready to 
be delivered, and is still ready to deliver them; and such statement is admitted 
by the plaintiff or found by a jury or the court, then in any such case the gar- 
nishee shall be exonerated by the delivery of such specific articles to the sheriff, 
who shall proceed as if the attachment had been originally levied on the property. 
Rev., s. 782; Code, s. 367; R. C., c. 7, s. 11; 1793, c. 389; 1794, ¢. 424. 


Where one contracted with a dentist for a set of artificial teeth for his wife, and paid him 
the consideration and then absconded; held that dentist was not liable as garnishee: Cherry 
v. Hooper, 52-82. 

One transiently within the state served with garnishment papers, if he have in his possession 
within the state money or property of defendant or has contracted to pay money or deliver 
property within such jurisdiction, may be charged: Balk y. Harris, 124-467. 


823. Conditional judgment against garnishee. When a garnishee declares in 
his answer that the money or specific article due by him will become payable 
or deliverable at a future day, and this is admitted by the plaintiff or found by 
a jury or the court, a conditional judgment shall be entered against the gar- 
nishee, and the plaintiff may obtain judgment against the defendant for his 
demand, but may not take final judgment against the garnishee without notice 
to show cause. 

Rey., s. 783 ; Code, s. 368; R. C., ¢.'7,'8. 123 1794, 'c. 424,'s. 2. 


824. Satisfaction of judgment. If judgment is entered for the plaintiff in 
the action, the sheriff shall satisfy the same out of the property attached by him, 
if it is sufficient for that purpose— 

1. By paying over to the plaintiff the proceeds of all property sold and debts 
or credits collected by him, or so much as is necessary to satisfy the judgment. 

2. If any balance remains due, and an execution has been issued on the judg- 
ment, he shall sell under the execution as much of the attached real or personal 
property, except as provided in subdivision four of this section, as is necessary 
to satisfy the balance, if enough for that purpose remains in his hands. In case 
of the sale of any rights or shares in the stock of a corporation or association, 
the sheriff shall execute to the purchaser a certificate of sale, and the purchaser 
has all the rights and privileges in respect thereto which were had by the 
defendant. 

3. If any of the attached property belonging to the defendant has passed out 
of the hands of the sheriff without having been sold or converted into money, 
he shall repossess himself of the same, and for that purpose has all the authority 
which he had to seize it under the attachment. A person who willfully conceals 
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or withholds such property from the sheriff is liable to double damages at the 
suit of the party injured. 

4. Until the judgment against the defendant is paid, the sheriff may collect 
the notes and other evidences of debt, and the debts that were seized or attached, 
under the warrant of attachment, and prosecute any bond he has taken in the 
course of such proceedings, and apply the proceeds to the payment of the judg- 
ment. 

At the expiration of six months from the docketing of the judgment the court 
has power, upon petition of the plaintiff, accompanied by an affidavit setting 
forth fully all the proceedings which have been had by the sheriff since the 
service of the attachment, the property attached, and the disposition thereof, 
also the affidavit of the sheriff that he has used due diligence, and endeavored 
to collect the evidences of debt in his hands so attached, and that there remains 
uncollected of the same any part or portion thereof, to order the sheriff to sell 
the same upon such terms and in such manner as is deemed proper. Notice of 
this application must be given to the defendant or to his attorney, if the defend- 
ant has appeared in the action. If the summons has not been personally served 
on the defendant, the court shall make such rule or order, as to service of notice 
and time of service, as is deemed just. When the judgment and all costs of the 
proceedings have been paid, the sheriff, upon reasonable demand, shall deliver 
over to the defendant the residue of the attached property or the proceeds thereof. 

Rey., s. 784; Code, s. 870; C. C. P., s, 209. 


When service of summons is by publication, no personal judgment can be rendered, and the 
judgment is valid only so far as property is seized: Johnson yv. Whilden, 166-104; Currie v. 
Mining Co., 157-209; Lemly vy. Ellis, 143-213; Goodwin vy. Claytor, 137-224; Winfree v. Bag- 
ley, 102-515. 

The lien of a judgment relates to the time of levy and not the docketing of the judgment: 
Morefield vy. Harris, 126-626; Glass Plate Co. v. Furniture Co., 126-893. Lien of judgment 
cannot be divested by dissolution of foreign corporation, the defendant, in the home state: 
Gruger vy. Bank, 123-16. 

Attachment is simply a levy before judgment, and upon execution issuing on the judgment 
it is the duty of the sheriff to sell the attached property: Mfg. Co. v. Steinmetz, 133-194, 
citing Gamble v. Rhyne, 80-183; Mfg. Co. v. Lumber Co., 177-404; Johnson vy. Whilden, 166- 
104. Under this section the sheriff, upon receiving execution, is directed to sell the property 
previously attached and is invested with as much power and authority to act in the premises 
as if an execution, in the form of a venditioni exponas, had been issued to him specially com- 
manding him to sell the particular property: May v. Getty, 140-310. Sale under attachment 
only passes right of defendant in attachment: Electric Co. v. Eng. Co., 128-199; see Davis 
vy. Garrett, 25-459; Kochs Co. v. Jackson, 156-326. 

Where the court has the custody of property it will be retained to await result of the action 
and satisfy any judgment that may be recovered: Lemly v. Ellis, 143-200. Plaintiff in attach- 
ment cannot recover an amount in excess of that stated in summons: Cotton Mills v. Weil, 
129-452. 

Land of a decedent, against whose executor judgment obtained, cannot be sold through a 
commissioner by an order in the cause, even though land may be subject to lien of an attach- 
ment levied during decedent’s life: Atkinson v., Ricks, 140-418. 

Where a person in possession of property is not a party to attachment suit, the plaintiff can 
only get judgment for his debt, and must proceed under this section to subject the property 
attached: Electric Co. v. Eng. Co., 128-199. A sheriff, who in attachment proceedings wrong- 
fully seizes and sells property which is subsequently adjudged to belong to an intervener, 
cannot retain the costs and expenses of the seizure and sale: Stein v. Cozart, 122-280. 

As to one’s exemptions in attached property, see Chemical Co. v. Sloan, 136-123; Gamble 
v. Rhyne, 80-193; Comrs. v. Riley, 75-144; Goodwin y. Claytor, 137-224; Wierse v. Thomas, 
145-261. 
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825. Plaintiff may sue on defendant’s bond. The actions herein authorized 
to be brought by the sheriff may be prosecuted by the plaintiff, or under his 
direction, upon the delivery by him to the sheriff of an undertaking executed by 
two sufficient sureties, to the effect that the plaintiff will indemnify the sheriff 
from all damages, costs and expenses on account thereof, not exceeding two 
hundred and fifty dollars in any one action. The sureties must in all cases, when 
required by the sheriff, justify by making an affidavit that each is a freeholder, 
and worth double the amount of the penalty of the bond, over and above all 
demands, liabilities and exemptions. 

Rey., s. 785; Code, s. 371; C. C. P., s. 210. 

See Baker y. Belvin, 122-190; Shuler v. Bryson, 65-201. 


826. On defendant’s recovery, bonds and property delivered to him. If the 
foreign corporation, or the absent, absconding, or concealed defendant, recovers 
judgment against the plaintiff in such action, any bond taken upon the issuing 
of the warrant of attachment, and any bond taken by the sheriff, except such as 
are mentioned in the preceding section, all the proceeds of sales and moneys col- 
lected by him, and all the property attached remaining in his hands, shall be 
delivered by him to the defendant or to his agent, on request, and the warrant 
shall be discharged and the property released. 

Rey-,.8:. 1863 Codes. 372 C..C.. Bas; 211% 

Section cited, Smith v. Bonding Co., 160-574. 


827. Motion to vacate or increase security. The defendant, or person who 
has acquired a lien upon, or interest in, his property before or after it was 
attached, may at any time before the actual application of the attached property, 
or the proceeds thereof, to the payment of a judgment recovered in the action, 
apply to the court having jurisdiction to vacate or modify the warrant, or to 
increase the security given by the plaintiff, or for one or more of those forms of 
relief, together or in the alternative, as in cases of other provisional remedies. 

Reyv., s. 787; Code, s. 377. 

See annotations under section 814. 


828. Exceptions to and justification of sureties. The sureties to all under- 
takings in all proceedings for attachment may be excepted to, and justified as 
prescribed in respect to bail upon an order of arrest. 

Rey., s. 788; Code, s. 378. 


829. Interpleader. When the property attached is claimed by any other per- 
son, the claimant may interplead, as provided for interpleader in claim and 
delivery. 

Rev., 8. 789; Code, s. 875; R. C., c. 7, s. 10; 1793, c. 389, s. 3. 

The subject of ‘‘interpleader’’ is annotated under section 840, the decisions treating this 
section also. 


Art. 35. Cratm AND DELIVERY 


830. Claim for delivery of personal property. The plaintiff in an action to 
recover the possession of personal property may, at the time of issuing the sum- 
mons or at any time before answer, claim the immediate delivery of the property 
as provided in this article. 

Rev., s. 790; Code, s. 321; C. C. P., s. 176. 
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NATURE OF REMEDY. Strictly speaking, there is no such action now as claim and 
delivery. The action is for the recovery of a specific chattel and the delivery thereof is a pro- 
visional remedy ancillary but not essential to such action. If the plaintiff see fit, the delivery 
may be waived and action prosecuted to recover possession as in the old action of detinue or 
to recover the value as in trover or trespass: Wilson v. Hughes, 94-182; Hargrove v. Harris, 
116-418; Hopper v. Miller, 76-402; Randolph v. MeGowans, 174-203. 

JURISDICTION. This is determined by the value of the property in controversy; of the 
value of $50 or under, concurrent jurisdiction in superior court and justice’s court; over $50, 
only in superior court: McGehee v. Breedlove, 122-277; Kiser v. Blanton, 123-402; Whitaker 
v. Dunn, 122-103; Elliott v. Tyson, 117-116; Hargrove v. Harris, 116-418; Leathers v. Morris, 
101-184; Mfg. Co. v. Barrett, 95-36; Morris v. O’Briant, 94-72; Deloatch v. Coman, 90-186; 
Asher v. Reizenstein, 105-213; see, also, under sections 1436, 1473, 1474. 


BY AND AGAINST WHOM MAINTAINED. The piaintiff must have the right to im- 
mediate possession of the property, either as owner or by reason of special property therein: 
see section 831. To entitle a party to an ancillary remedy he must show that he is entitled 
to the main relief demanded in the complaint: Witz v. Gray, 116-48. Plaintiff can claim the 
delivery of the property only against one in possession at time suit brought: Bowen v. King, 
146-385; Moore v. Brady, 125-35; Webb v. Taylor, 80-305; Haughton v. Newberry, 69-456. 

For recovery by bailor or bailee: Hopper v. Miller, 76-402. For recovery by lessor of 
tenant’s crop: Boone v. Darden, 109-74; see, also, Rich v. Hobson, 112-79; Smith v. Tindall, 
107-88; Jordan v. Bryan, 103-59; Livingston v. Farish, 89-140; Patapsco v. Magee, 86-350; 
see section 2356. For recovery of personal property by one tenant in common as against 
another in certain cases: Doyle v. Bush, 171-10; Waller v. Bowling, 108-289; Strauss v. 
Crawford, 89-149; Grim v. Wicker, 80-343. For recovery by mortgagee of tenant’s crop 
when matured: Cotten v. Willoughby, 83-75; but see Loftin v. Hines, 107-360. For recovery 
of property in hands of officer, under execution: Mitchell v. Sims, 124-411; Jones v. Ward, 
77-337; Churchill v. Lee, 77-341. For recovery, by assignee of chattel mortgage, of the pos- 
session of property before mortgage becomes due: Johnson y. Bray, 174-176; Satterthwaite 
vy. Ellis, 129-67. For recovery by vendor of property, the sale of which was induced by 
vendee’s fraud: Troxler v. Building Co., 137-62; Wallace v. Cohen, 111-103; Blake v. Black- 
ley, 109-257; Wilson v. White, 80-280. For recovery by lessee of his portion of the crop: 
Wilson vy. Respass, 86-112; see sections 2357, 2358. For recovery of property seized by a 
sheriff for taxes after expiration of time limited by law for their collection: Ray v. Horton, 
77-334. 

WHAT MAY OR MAY NOT BE TAKEN. For recovery of a title deed: Pasterfield v. 
Sawyer, 132-258, 133-42—but not for a deed held in escrow, Bridgers v. Ormond, 148-375. 
For recovery of a note which has been paid: Walter v. Earnhardt, 171-731. 

Will not lie for recovery of chattel of which defendant has not present possession: Moore 
v. Brady, 125-37, and eases cited. Will not lie for recovery of crops produced on wife’s land 
under crop lien given by husband without her consent: Rawlings vy. Neal, 126-271—nor for 
recovery by landlord of the growing crop of his tenant, Jordan v. Bryan, 103-59; but see 
Patapsco v. Magee, 86-350—nor for recovery of logs severed from plaintiff’s land while de- 
fendant in possession claiming title, Harrison v. Hoff, 102-126; see, also, White v. Fox, 125- 
544—nor for recovery of a cow sold and delivered to vendee upon agreement that vendee pay 
for it in services, and vendee dies before fully performing, McCraw v. Gilmer, 83-162—nor for 
recovery of personal property by one tenant in common against another, Shearin y. Riggsbee, 
97-216; Powell v. Hill, 64-169; but see Doyle v. Bush, 171-10; Walker v. Bowling, 108-289; 
Strauss v. Crawford, 89-149; Grim v. Wicker, 80-343—nor for recovery, by owner of the grain, 
of whiskey distilled from it, Potter v. Mardre, 74-36—nor for recovery of planks made from 
owner’s timber, Gaskins v. Davis, 115-85—-nor for recovery of a bale of cotton out of a whole 
crop, Moore v. Brady, 125-35. 

Cases of general interest hereunder: Gulley v. Copeland, 102-327; Timberlake vy. Powell, 
99-233; Queen v. Wernwag, 97-383; Howland v. Forlaw, 108-567; Hargrove v. Harris, 116- 
418; ehtnpe v. Wilson, 125-106; Manix v. Howard, 82- ae Riprook v. Shields, 67-333; 
Punk vy. Johnston, 161-506. 

VENUE. The action must be brought in the county where the property is situated: Brown 
v. Cogdell, 136-32; Edgerton v. Games, 142-223; Clow v. McNeill, 167-212; see section 463. 

SUMMONS. Summons must be issued in order to give clerk jurisdiction to make -order: 
Potter v. Mardre, 74-36. Not necessary to issue summons if defendant not in reach of the 
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process of the court; action can be begun by affidavit for publication: Grocery Co. v. Bag 
Co., 142-174, overruling McClure vy. Fellows, 131-509. 
For verdict, see section 587; judgment, section 610; execution, section 675. 


831. Affidavit and requisites. Where a delivery is claimed, an affidavit must 
be made before the clerk of the court in which the action is required to be tried 
or before some person competent to administer oaths, by the plaintiff, or some one 
in his behalf, showing— 

1. That the plaintiff is the owner of the property claimed (particularly describ- 
ing it), or is lawfully entitled to its possession by virtue of a special property 
therein, the facts in respect to which must be set forth. 

2. That the property is wrongfully detained by the defendant. 

3. The alleged cause of the detention, according to his best knowledge, informa- 
tion and belief. 

4. That the property has not been taken for tax, assessment or fine, pursuant 
to a statute; or seized under an execution or attachment against the property of 
the plaintiff ; or, if so seized, that it is, by statute, exempt from such seizure; and, 

5. The actual value of the property. 

Rey., s.. 791; Code, s..322; C..C. P., s. 177 3 1881,; e. 184: 

For statute forbidding seizure of property taken for a tax, see this chapter, s. 858. 

Affidavit required only when actual seizure and delivery of property asked: Jarman v. 
Ward, 67-32. This affidavit is indispensable to maintain claim and delivery: Griffith v. Rich- 
mond, 126-377. Affidavit must conform strictly to all the requirements of the statute: Hirsh 
v. Whitehead, 65-516—must state that the property has not been taken under execution, Ibid.— 
and must give value of property, Ibid. The affidavit made by plaintiff, ‘‘per’’ another, suffi- 
cient: Spencer vy. Bell, 109-39. The actual value of the property should be stated: Leathers 
v. Morris, 101-184; Noville v. Dew, 94-43. Not necessary to allege a demand when plaintiff’s 
right is denied: Heath v. Morgan, 117-504; Rich v. Hobson, 112-79. Plaintiff should state 
his special interest in the property: Cooper v. Evans, 174-412. Under this section there is no 
limitation or restriction put upon a plaintiff who seeks to recover personal property and have 
the same immediately delivered to him, except that the same has not been taken for tax, assess- 
ment or fines pursuant to a statute or seized under execution or attachment against property 
of plaintiff, or if so seized it is by statute exempt from seizure: Mitchell v. Sims, 124-411. 

As to amendment of affidavit: Joyner v. Earley, 139-49; Singer Mfg. Co. v. Barrett, 95-36; 
McPhail v. Johnson, 115-298; Planing Mills vy. MeNinch, 99-517; see, also, under section 547. 

Affidavit filed preliminary to obtaining requisition for seizure and delivery of property will 
not be treated as a complaint, and its averments cannot cure defect in summons or complaint: 
Singer Mfg. Co. v. Barrett, 95-36. 

Section merely referred to in Kiser v. Blanton, 123-400; Hargrove v. Harris, 116-420; 
Timberlake v. Powell, 99-234; Evans v. Etheridge, 96-43. 


832. Order of seizure and delivery to plaintiff. The clerk of the court shall, 
thereupon, and upon the giving by the plaintiff of the undertaking prescribed 
in the succeeding section, by an indorsement in writing upon the affidavit, require 
the sheriff of the county where the property claimed is located, to take it from 
the defendant and deliver it to the plaintiff. 

Rey., s. 792; Code, s. 323; C. C. P., s. 178. 

An order without a summons having been issued is no justification to the sheriff or defend- 
ant for any action in the premises: Potter v. Mardre, 74-36. No amendment of requisition 
allowed after third parties have acquired rights which may be prejudiced by the amendment: 
Phillips. v. Holland, 78-31; see under section 547. Deputy clerk can make order: Jackson v. 
Buchanan, 89-74; see Evans v. Etheridge, 96-42; Miller v. Miller, 89-402; Bryan v. Stewart, 
123-92. 

Section merely referred to in Thompson vy. Onley, 96-10. 
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833. Plaintiff’s undertaking. The plaintiff must give a written undertaking 
payable to the defendant, executed by one or more sufficient sureties, approved 
by the sheriff, to the effect that they are bound in double the value of the prop- 
erty, as stated in the affidavit for the prosecution of the action, for the return 
of the property to the defendant, with damages for its deterioration and deten- 
tion if return can be had, and if for any cause return cannot be had, for the 
payment to him of such sum as may be recovered against the plaintiff for the 
value of the property at the time of the seizure, with interest thereon as damages 
for such seizure and detention. 

Rev., s. 793; Code, s. 324; 1885, c. 50; C. C. P., s. 179. 

See section 610. For extent of sureties’ liability, see Hendley v. McIntyre, 132-276; Hall 
y. Tillman, 110-220; Taylor v. Hodges, 105-349; see Randolph v. MeGowans, 174-203. Objec- 
tion that what purports to be plaintiff’s undertaking was not properly executed comes too 


late when made at trial term: Spencer v. Bell, 109-39. 
Section merely referred to in Grubbs v. Stephenson, 117-72. 


834. Sheriff’s duties. Upon the receipt of the order from the clerk with the 
plaintiff’s undertaking, the sheriff shall forthwith take the property described 
in the affidavit, if it is in the possession of the defendant or his agent, and retain 
it in his custody. He shall also, without delay, serve on the defendant a copy 
of the affidavit, notice, and undertaking, by delivering the same to him personally, 
if he can be found, or to his agent, from whose possession the property is taken; 
or, if neither can be found, by leaving them at the usual place of abode of either, 
with some person of suitable age and discretion. 

Rev., s. 793; Code, s; 324; C. C. P., s. 179; 1885, ¢. 50. 


835. Exceptions to undertaking; liability of sheriff. The defendant may, 
within three days after the service of a copy of the affidavit and undertaking, 
notify the sheriff personally, or by leaving a copy at his office in the county-seat 
of the county, that he excepts to the sufficiency of the sureties. If he fails to do 
so, he is deemed to have waived all objection to them. When the defendant 
excepts, the sureties must justify on notice, in like manner as upon bail on arrest. 
The sheriff is responsible for the sufficiency of the sureties until the objection to 
them is either waived as above provided, or until they justify, or until new 
sureties are substituted and justify. If the defendant excepts to the sureties, 
he cannot reclaim the property as provided in the succeeding section. 

Rev., s. 794; Code, s. 325; C. C. P., s. 180. 

Exception to undertaking made at trial term comes too late: Spencer v. Bell, 109-39. 


836. Defendant’s undertaking for replevy. At any time before the delivery 
of the property to the plaintiff, the defendant may, if he does not except to the 
sureties of the plaintiff, require the return thereof, upon giving to the sheriff a 
written undertaking, payable to the plaintiff, executed by one or more sufficient 
sureties, to the effect that they are bound in double the value of the property, 
as stated in the affidavit of the plaintiff, for the delivery thereof to the plaintiff, 
with damages for its deterioration and detention, and the costs, if delivery can 
be had, and if delivery cannot be had, for the payment to him of such sum as 
may be recovered against the defendant for the value of the property at the time 
of the wrongful taking or detention, with interest thereon, as damages for such 
taking and detention, together with the costs of the action. If a return of the 
property is not so required, within three days after the taking and service of 
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notice to the defendant, it must be delivered to the plaintiff, unless it is claimed 
by an interpleader. 

The defendant’s undertaking shall include liability for costs, as provided in 
this section, only where the undertaking is given in actions instituted in the 
superior court. 

Rey., s. 795; Code, s. 326; 1885, c. 50, s. 2; C. C. P., s. 181; 1911, c. 17. 

See section 610. Sheriff liable if, instead of taking this bond, he takes a bond from defend- 
ant to indemnify him: Hughes vy. Newsom, 86-424. As to liability of sureties on bond, see 
Hendley v. McIntyre, 132-276; Griffith v. Richmond, 126-377; Hall v. Tillman, 110-220, 
103-276. Liability of defendant on undertaking when property is lost or destroyed: Ran- 
dolph v. MeGowans, 174-203. Where defendant gives an insufficient bond and then a suffi- 
cient bond, how sureties charged: Smith v. Whitten, 117-390. Sureties make defendant their 
agent to compromise and agree on amount of damages in action on undertaking: Nimocks v. 
Pope, 117-315. Sheriff liable for taking insufficient bond hereunder: Wells v. Bourne, 113- 
82; Hughes v. Newsom, 86-424; see sections 3930, 3941. 

Summary judgment hereunder against sureties on undertaking: Hall v. Tillman, 103-276; 
Robbins v. Killebrew, 95-19; Council v. Averett, 90-168; Harker v. Arendell, 74-85; Ins. Co. 
v. Davis, 74-78. 

837. Qualification and justification of defendant’s sureties. The qualification 
of the defendant’s sureties, and their justification, is as prescribed in respect to 
bail upon an order of arrest. The defendant’s sureties, upon notice to the plain- 
tiff of not less than two nor more than six days, shall justify before the court, a 
judge or justice of the peace, and upon this justification the sheriff must deliver 
the property to the defendant. The sheriff is responsible for the defendant’s 
sureties until justification is completed or expressly waived, and he may retain 
the property until that time; but if they, or others in their place, fail to justify 
at the time and place appointed, he must deliver the property to the plaintiff. 

Rey., ss. 796, 797; Code, ss. 3827, 328; C. C. P., ss. 182, 188. 

See sections 781-782. 


838. Property concealed in buildings. If the property, or any part of it, is 
concealed in a building or enclosure, the sheriff shall publicly demand its delivery. 
If it is not delivered he must cause the building or enclosure to be broken open, 
and take the property into his possession. If necessary, he may call to his aid 
the power of his county, and if the property is upon the person the sheriff or 
other officer may seize the person, and search for and take it. 

Rey., 8. 798; Code, s. 329; C. C. P., s. 184. 

See Worth, Treas., v. Comrs., 118-124; State v. Whitaker, 107-802; Hall v. Tillman, 110-220. 


839. Care and delivery of seized property. When the sheriff has taken prop- 
erty, as provided in this article, he must keep it in a secure place, and deliver 
it to the party entitled thereto, upon receiving his lawful fees for taking and 
his necessary expenses for keeping it. 

Rev.;. Ss. 799 ; Code, s..330; C. C, P., s.185. 

Expense of seizing and caring for property included in the costs: Hendricks v. Ireland, 
162-523. 


840. Property claimed by third person; proceedings. When the property 
taken by the sheriff is claimed by any person other than the plaintiff or defendant 
the claimant may interplead upon filing an affidavit of his title and right to the 
possession of the property, stating the grounds of such right and title; and upon 
his delivering to the sheriff an undertaking in an amount double the value of 
the property specified in plaintiff’s affidavit, for the delivery of the property 
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to the person entitled to it, and for the payment of all such costs and damages 
as may be awarded against him; this undertaking to be executed by one or more 
sufficient sureties, accompanied by their affidavits that they are each worth 
double the value of the property. A copy of this undertaking and accompanying 
affidavit shall be served by the sheriff on the plaintiff and defendant at least ten 
days before the return day of the summons in the action, when the court trying 
it shall order a jury to be impaneled to inquire in whom is the right to the 
property specified in plaintiff’s complaint. The finding of the jury is conclu- 
sive as to the parties then in court, and the court shall adjudge accordingly, 
unless it is reversed upon appeal. In a court of a justice of the peace he may 
try such issue unless a jury is demanded, and then proceedings are to be con- 
ducted in all respects as in jury trials before justices of the peace. In a court 
of a justice of the peace an interpleader shall not be required to serve on the 
plaintiff and defendant the affidavits and bonds required by this section, ten 
days before return day; but if said bond and affidavit are filed by any person 
owning the property when such case is called for trial, he shall be allowed to 
interplead. 

Rev., s. 800; Code, s. 331; C. C. P., s. 186; 1793,.c. 389, s.3; R. C., c 7, s. 10; 1913, c. 188. 


An outsider claiming the property can intervene and ask for a collateral issue as to the 
title and right to possession: Mfg. Co. v. Tierney, 133-630; Foushee v. Owen, 122-360; 
Grambling vy. Dickey, 118-986; Blair v. Puryear, 87-101; Sims v. Goettle, 82-268; Toms v. 
Warson, 66-417. The burden of showing title is on the intervener: Roberts v. Hudson, 158- 
210; Mfg. Co. v. Tierney, 133-630; Cotton Mills v. Weil, 129-452; Redman v. Ray, 123-502; 
Wallace v. Robeson, 100-206. When intervener introduces a bill of lading with draft attached, 
properly indorsed, the presumption is that he is a purchaser for value and without notice: 
Mfg. Co. v. Tierney, 133-630; but see Bank v. Burgwyn, 108-62; Pugh v. Grant, 86-39. The 
intervener cannot interfere in the action between the original parties, being interested only 
in the title: Cotton Mills v. Weil, 129-452; Dawson v. Thigpen, 137-462; Foushee v. Owen, 
122-360; Bank v. Furniture Co., 120-475—therefore he cannot object to the irregularity of the 
attachment, Forbis v. Lumber Co., 165-403; Cook v. Mining Co., 114-617; Blair v. Puryear, 
87-101. A separate trial for the intervener is in the discretion of the judge: Cotton Mills vy. 
Weil, 129-452. A justice of the peace can try the interplea as to title, even though property 
is worth over $50: Grambling v. Dickey, 118-986. Where plaintiff takes a nonsuit, action 
goes on for the intervener: Dawson v. Thigpen, 137-462. In superior court on appeal from 
the justice one already made a party defendant can be allowed to become an intervener ab 
initio: Finch v. Gregg, 126-176. 

As to rights of intervener against a sheriff who in attachment proceedings wrongfully seizes 
and sells his property, see Stein v. Cozart, 122-280. 

Delivery of property to intervener must not be made until security given: Bear vy. Cohen, 
65-511. 


841. Delivery of property to intervener. Upon the filing by the claimant of 
the undertaking set forth in the preceding section, the sheriff is not bound to 
keep the property, or to deliver it to the plaintiff; but may deliver it to the 
claimant, unless the plaintiff executes and delivers to him a similar undertaking 
to that required of claimant; and notwithstanding such claim, when so made, the 
sheriff may retain the property a reasonable time to demand such indemnity. 

Rey., s. 8015 Code, 's. 3323 R.°C5¢e)7,s. 1031793, co 389; si-3.- 


842. Sheriff to return papers in ten days. The sheriff must return the under- 
taking, notice and affidavit, with his proceedings thereon, to the court in which 
the action is pending within ten days after taking the property mentioned therein. 

Rev., 8. 802; Code, s. 183; C. C. P., s. 187. 
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Art. 36. InsunctTion 


843. When temporary injunction issued. A temporary injunction may be 
issued by order in accordance with the provisions of this article. The order 
may be made by any judge of the superior court in the following cases, and 
shall be issued by the clerk of the court in which the action is required to be tried: 

1. When it appears by the complaint that the plaintiff is entitled to the relief 
demanded, and this relief, or any part thereof, consists in restraining the com- 
mission or continuance of some act the commission or continuance of which, 
during the litigation, would produce injury to the plaintiff ; or, 

2. When, during the litigation, it appears by affidavit that a party thereto is 
doing, or threatens or is about to do, or is procuring or suffering some act to be 
done in violation of the rights of another party to the litigation respecting the 
subject of the action, and tending to render the judgment ineffectual; or, 

3. When, during the pendency of an action, it appears by affidavit of any 
person that the defendant threatens or is about to remove or dispose of his 
property, with intent to defraud the plaintiff. 

Rev., s. 806; Code, ss. 334, 338; C. C. P., ss. 188, 189. 


GENERAL NATURE AND APPLICATION. Common and special injunctions, as under 
former practice, explained: Armstrong v. Kinsell, 164-125; Person v. Person, 154-453; Cobb 
v. Clegg, 137-153; Ross v. Ross, 119-109; Blackwell v. McElwee, 94-425; Jarman v. Saunders, 
64-367; Heilig v. Stokes, 63-612. Mandatory injunction and mandamus distinguished: Tele- 
phone Co. v. Telephone Co., 159-8. Temporary restraining orders, temporary injunctions, and 
permanent injunctions distinguished: Hamilton v. Icard, 112-589; Royal v. Thornton, 150-293. 

The powers of the court as to injunctions enlarged: Lumber Co. v. Wallace, 93-22. Injunc- 
tion is still an extraordinary and provisional remedy, and will not be granted before plaintiff 
has exhausted ordinary remedies, unless it appears that damage irreparable: Frink v. Stew- 
art, 94-484; Newton v. Brown, 134-445; Hocutt v. R. R., 124-214; Porter v. Armstrong, 132-66; 
Cooper v. Cooper, 127-490; Lumber Co. v. Hines Bros., 127-130; but see Davis v. Lumber Co., 
132-233. Injunction will not be granted when a motion in the original cause would suffice: 
Faison v. MeIlwaine, 72-313, and cases there cited—or where relief desired can be had in 
another action pending between same parties, Grant v. Moore, 88-77. 

If a threatened injury can be compensated for in damages, injunctive relief will not be 
granted: Porter y. Armstrong, 132-66; Newton v. Brown, 134-445; Land Co. v. Webb, 117- 
478; Sharpe v. Loane, 124-1; Wilson v. Featherstone, 120-449; McNamee vy. Alexander, 109- 
242; Lewis v. Lumber Co., 99-11; Walton vy. Mills, 86-280; Hettrick v. Page, 82-65—and it 
will never be granted where no injury will result to plaintiff by a refusal, Railway Co. v. 
Mining Co., 112-669, citing R. R. v. R. R., 88-79—nor be continued where it may work a 
greater injury to defendant than is reasonably necessary for protection of the plaintiff, 
Blackwell v. McElwee, 94-425; Heilig v. Stokes, 63-612. Where refusal will result in dam- 
ages to plaintiff and granting will result in no injury to defendant, it will be granted till the 
hearing: McCorkle v. Brem, 76-407. 

The granting or refusing of injunction is not strictly discretionary, and either party may 
appeal: Jones vy. Thorne, 80-72; Mayo v. Comrs., 122-5—and a second motion for injunction 
upon same grounds as the first, which was refused, will not be heard: Henry v. Hilliard, 
120-487; Jones vy. Thorne, 80-72; Combes v. Adams, 150-64; Bonner v. Rodman, 163-1—but 
denial of first motion no obstacle to second when based upon new material averment and evi- 
dence supporting, Halcombe v. Comrs., 89-346. 

Court will require party seeking injunction to make full discovery of facts and use perfect 
candor in alleging them: Phifer v. Barnhart, 88-333. It must appear that the action was 
prompted by good faith, reasonable diligence, and a substantial cause of action: Jones v. 
Comrs., 107-248. To entitle plaintiff to the order, he must allege a cause of action: Moore 
v. Mining Co., 104-534; Jones v. Comrs., 107-265, and cases cited—and state facts so court 
can see necessity for intervention, Porter v. Armstrong, 132-66; Lewis v. Lumber Co., 99-11— 
and not merely allege ‘‘irreparable injury,’’ Ibid.; also, Bond v. Wool, 107-153; Frink v. 
Stewart, 94-484—and must allege insolvency of defendant, when, Stewart v. Munger, 174-402; 
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Yount v. Setzer, 155-213; Kistler v. Weaver, 135-388; Porter v. Armstrong, 132-66; James v. 
Markham, 125-145; McKay v. Chapin, 120-159; R. R. v. Mining Co., 112-661; Land Co. v. 
Webb, 117-478; Ousby v. Neal, 99-146; Albright v. Albright, 91-220; McCormick v. Nixon, 
83-113; but see section 844. 

A perpetual injunction can be granted only in county where cause pending and by judge 
who tries cause at final hearing: Hamilton vy. Icard, 112-589. A temporary restraining order 
can be issued by any judge of the superior court anywhere in the state, and must be made 
returnable within twenty days to a judge of the district where action pending or judge riding 
the district: Ibid. A temporary injunction to continue until the hearing may be granted by 
the resident judge of the district, or the judge holding the courts of the district: Ibid.; see 
sections 851-853. 

No injunction lies to prevent a fact accomplished: Huet v. Lumber Co., 138-443; Harrison 
v. Bryan, 148-315; Little v. Lenoir, 151-415; Moore v. Monument Co., 166-211; Kilpatrick v. 
Harvey, 170-668. Title to public office cannot be tried by injunction: Cozart v. Fleming, 
123-547; Jones v. Comrs., 77-280; Patterson y. Hubbs, 65-119—nor can title to personal prop- 
erty be thus determined, Kistler v. Weaver, 135-388; Baxter v. Baxter, 77-118. Injunction 
is not the proper remedy to test the validity of an ordinance or statute: Archer v. Joyner, 
173-75; Express Co. v. High Point, 167-103; Hargett v. Bell, 134-394; Paul v. Washington, 
184-363; Scott v. Smith, 121-94; Rosenbaum v. Newbern, 118-83; Wardens vy. Washington, 
109-21; Cohen vy. Comrs., 77-2—nor for testing the constitutionality of a statute, Smallwood 
vy. Newbern, 90-36; State v. R. R., 145-495—nor for staying execution pending appeal, Bryan 
v. Hubbs, 69-433—nor to prevent the enforcement of a justice’s judgment rendered upon 
defective service of summons, Ballard v. Lowry, 163-487; Lowman y. Ballard, 168-16. The 
court will not ordinarily restrain the prosecution of works of general public benefit: Jones 
v. Lassiter, 169-750; Rope Co. v. Aluminum Co., 165-572; Waste Co. v. R. R., 167-340; 
Griffin vy. R. R., 150-312; Staton v. R. R., 147-428. Injunction is inapplicable in processioning 
proceeding: Wilson v. Alleghany, 124-7; but see Sprinkle v. Hutchinson, 66-450. And since 
the title may be settled by such proceeding, under section 758, it would seem that an injunc- 
tion would issue, see Whitaker v. Garren, 167-658. 

An injunction can operate only in personam, and the proceeding is a nullity unless personal 
service can be had: Warlick v. Reynolds, 151-606. An injunction will not issue to restrain 
a nonresident holder from negotiating a note: Ibid.; Armstrong v. Kinsell, 164-125. When 
both parties are resident here the court may restrain them from proceeding in the court of 
another state, but not when the party to be restrained is nonresident: Carpenter v. Hanes, 
162-46; Wierse v. Thomas, 145-261. 

Quantum of proof, etc., necessary to obtain an interlocutory injunction as compared with 
quantum necessary to obtain permanent injunction, discussed in Faison y. Hardy, 114-58; 
Person vy. Leary, 127-117. Cases where bond given as against damages that might accrue to 
plaintiff, so defendant’s business may not be stopped by injunction: Comrs. v. Lumber Co., 
114-505; Lumber Co. vy. Wallace, 93-22. For injunction to suspend business of corporation 
or appoint receiver, see section 1196. 


AS TO WHETHER INJUNCTIVE RELIEF CAN BE HAD IN CASES STATED: When 
it is sought to prevent building of stock-law fence: Smalley vy. Comrs., 122-607; McNair v. 
Comrs., 93-370—to prevent an entry upon land under force of color of legal process, German 
vy. Clark, 71-417—to prevent trespass upon land, Cobb v. R. R., 172-58; Foster v. Carrier, 
161-472; Sutton v. Sutton, 161-665; Lumber Co. v. Cedar Works, 158-162; Combes v. Adams, 
150-64; Lumber Co. vy. Cedar Co., 142-411; Bynum y. Wicker, 141-95; Alleghany Oo. vy. 
Lumber Co., 131-6; Johnson yv. Duvall, 135-642; Puryear v. Sanford, 124-276; Sharpe v. 
Loane, 124-1; Wilson v. Featherstone, 120-449; Bond vy. Wool, 107-153; Frink v. Stewart, 
94-484; German v. Clark, 71-417—to prevent exercise of official powers and duties, Cobb v. 
R. R., 172-58; Newton v. School Com., 158-186; Wallace v. Salisbury, 147-58; Rosenthal v. 
Goldsboro, 149-128; Merrimon v. Paving Co., 142-539; Glenn v. Comrs., 139-412; Graves v. 
Comrs., 1385-49; Edgerton v. Water Co., 126-93; Stratford v. Greensboro, 124-127; MePeeters 
v. Blankenship, 123-651; Herring v. Dixon, 122-420; Comrs. v. Thorn, 117-211; Burwell vy. 
Comrs., 93-73; Busbee v. Comrs., 93-143; Campbell v. Wolfenden, 74-103—to prevent erection 
or maintenance of mills, dams, gins, and other things likely to injure any one or become a 
nuisance, Quickel v. Gastonia, 171-404; Berger v. Smith, 160-205; s. ¢. 156-323; Hanes vy. 
Carolina Cadillac Co., 176-350; Durham vy. Cotton Mills, 144-705; Pedrick v. R. R., 143-485; 
Hickory v. R. R., 143-451; 141-716; 138-311; Hull v. Roxboro, 142-453; Reyburn vy. Sawyer, 
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135-328; Vickers v. Durham, 132-880; Roanoke Nav. Co. v. Emry, 108-130; Evans vy. R. R., 
96-45; Daughtry v. Warren, 85-136; Dorsey v. Allen, 85-358; Walton v. Mills, 86-280; Ellison 
v. Comrs., 58-57; Barnes v. Calhoun, 37-199—to prevent waste, Latham v. Lumber Co., 139-9; 
Peterson v. Ferrell, 127-169; Morrison v. Morrison, 122-598; Godwin v. Watford, 107-168— 
to prevent enforcement of judgment by execution, Seip vy. Wright, 173-14; Barker v. Barker, 
136-316; Henderson v. Moore, 125-383; McLean vy. Shaw, 125-492; Bostic v. Young, 116-766; 
Powell v. Allen, 103-46; Gatewood v. Burns, 99-357; Springs v. Schenck, 99-556; Knott v. 
Taylor, 99-511; Neville v. Pope, 95-346; Bristol v. Hallyburton, 93-384; Banks v. Parker, 
80-157; Walker v. Gurley, 83-429; Parker v. Bledsoe, 87-221; Chambers v. Penland, 78-53; 
Faison y. MelIlwaine, 72-312; Wilder v. Lee, 64-50; Smith vy. Dewey, 64-463; Foard v. Alex- 
ander, 64-69—to prevent sale of land under execution where it would create a cloud upon title: 
Harris vy. Distributing Co., 172-14; Bowman v. Ward, 152-602; Crockett v. Bray, 151-615. 


Injunction to prevent waste or wrongful disposition of the property of a dissolved corpora- 
tion, Atty.-General v. Roanoke Nay. Co., 84-705—to prevent county commissioners from making 
tax levy to pay interest on railroad bonds, Graves v. Comrs., 135-49—or from applying taxes 
levied for a special purpose to another purpose, R. R. v. Comrs., 148-220—but not to prevent 
the collection of a tax if the part alleged to be invalid can be separated from the valid part, 
Ibid.—to prevent multiplicity of actions, Featherstone v. Carr, 132-800—to prevent resident 
creditor from maintaining suit in another state against corporation of which plaintiff is re- 
ceiver, Davis v. Lumber Co., 132-233—to prevent location of a right of way after one already 
granted but not located on same land, Lumber Co. v. Hines Bros., 127-130—to prevent removal 
of gates across highway, Hdwards v. Supervisors, 127-62—to prevent payment of county 
orders for building bridge by one county over boundary stream, McPeeters vy. Blankenship, 
123-651—to prevent administrator from selling land for assets, McCorkle v. Brem, 76-407; 
Johnson v. Jones, 75-206—to prevent personal representative from wasting estate of deceased, 
Coleman y. Howell, 131-125; Mahoney v. Stewart, 123-106; Godwin vy. Watford, 107-168— 
to prevent sale of one’s personal property exemption already allotted, Baxter v. Baxter, 77- 
118—to prevent disposition of trust funds pending litigation as to the rights of parties, 
Roberts v. Lewald, 107-305; Frank vy. Robinson, 96-28—to prevent removal of fixtures by 
mortgagors in possession who default and holders under bonds for title who default, etc., 
Moore y. Valentine, 77-188—to prevent lessor from selling tenant’s part of crop, Wilson v. 
Respass, 86-112. 


Injunction to prevent discrimination in rates by public utility companies: Woodley v. 
Telephone Co., 163-284; Telephone Co. v. Telephone Co., 159-9; Horner v. Hlectrie Co., 153- 
535; Griffin v. Water Co., 122-206—to prevent diversion or cutting off of water, Power Co. 
v. Navigation Co., 152-472; Wilson v. Featherstone, 120-449; Walton y. Mills, 86-280—to 
prevent the issuing of a grant upon ground of irregularity of entry, Brem y. Houck, 101-627— 
to prevent the collection of taxes, R. R. v. Reidsville, 109-494; Railroad v. Lewis, 99-62; Mace 
v. Comrs., 99-65; Matthews v. Comrs., 99-69; see section 858—to prevent the disposition and 
transfer of bonds while litigation pending with reference to them, Yount vy. Setzer, 155-213; 
Caldwell vy. Stirewalt, 100-201—to prevent sale under a collusive judgment, Bost v. Lassiter, 
105-490—to prevent sale or conveyance of land while action pending with reference to it, 
Jones v. Buxton, 121-285; Faison v. Hardy, 118-142; Bostic v. Young, 116-766; Mortgage 
Co. v. Long, 113-123; Hutaff v. Adrian, 112-259; Browning v. Lavender, 104-69; Brower v. 
Buxton, 101-419; Frank v. Robinson, 96-28; Tillery v. Wrenn, 86-217; Fox y. Kline, 85-173; 
Galbreath v. Everett, 84-546; Pritchard v. Sanderson, 84-299; Cunningham y. Bell, 83-328; 
Southerland vy. Harper, 83-200; Dockery v. French, 69-308; Sprinkle v. Hutchinson, 66-450— 
to prevent the use of the name ‘‘The Bingham School,’’ Bingham v. Gray, 122-699—to pre- 
vent disbursement of taxes illegally collected, Edgerton v. Water Co., 126-93—to prevent city 
from opening street for one’s private benefit, Stratford v. Greensboro, 124-127—to prevent 
private use of park dedicated to public, Conrad v. Land Co., 126-776—to prevent mismanage- 
ment by silent partner, Hodgin v. Bank, 128-111—to prevent trustee’s executor from selling 
under trust deed in absence of request from cestui que trust; Eason v. Dortch, 136-291—to 
prevent construction of street railway to the injury of abutting owner, Merrick v. Street 
R. R., 118-1081—to prevent railroad company from moving the location of a depot, Dewey 
v. R. R., 142-392—to prevent sale of property by assignee for creditors pending action to set 
aside deed, Preiss v. Cohen, 112-278—to prevent one from violating contract of sale, Hauser v. 
Harding, 126-295; Kramer yv. Old, 119-1; Reeves v. Sprague, 114-647; Cowan v. Fairbrother, 
118-406; Anders v. Gardner, 151-604; Bradshaw v. Millikin, 173-432—to prevent a breach of 
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restrictive covenants as to the use of land, Guilford v. Porter, 167-366; s. ¢., 170-310; s. ¢., 
171-356—to enforce building restriction as to stairway, Ring v. Mayberry, 168-563. 


Injunction to prevent sewerage company from disconnecting residences from main sewer 
pipe, Solomon v. Sewerage Co., 142-439—to prevent one suing on or enforcing a judgment 
rendered in another state, Levin v. Gladstein, 142-482—to prevent city from annulling arbi- 
trarily its license already granted, Railway v. Asheville, 109-688—to prevent stockholders and 
officers of a corporation taking action ultra vires that will cause injury to other stockholders, 
Moore w. Mining ©o., 104-534—to prevent ultra vires acts of public officials, Merrimon v. 
Paving Co., 142-539; Vaughan v. Comrs., 118-636; Glenn v. Comrs., 139-421; Stratford v. 
Greensboro, 124-127—-to prevent commissioners appointed by legislature from surveying and 
determining the lines between two counties, Comrs. v. Thorn, 117-211—to prevent, during 
action of divorce, defendant’s husband from interfering with her separate property or collect- 
ing her rents, Robinson v. Robinson, 123-136—to prevent city from contributing to a dispen- 
sary, Garsed v. Greensboro, 126-159—to prevent the foreclosure of a mortgage or deed of 
trust, Hayes v. Pace, 162-288; Eason v. Dortch, 136-296; Smith v. Parker, 131-470; Harring- 
ton v. Rawls, 131-39; Williams v. Brown, 127-51; Churchill v. Turnage, 122-426; Jones v. 
Buxton, 121-285; Montague v. Bank, 118-283; Scott v. Ballard, 117-195; Basket v. Moss, 
115-448; Faison v. Hardy, 114-58; Meroney v. Loan Assn., 112-842; Hutaff v. Adrian, 112- 
259; Davis v. Lassiter, 112-128; Carver v. Brady, 104-219; Cook v. Patterson, 103-127; Gooch 
vy. Vaughan, 92-610; Manning v. Elliott, 92-48; Harrison v. Bray, 92-488; Bridgers v. Morris, 
90-32; Pender y. Pittman, 84-372; Pritchard v. Sanderson, 84-299; Capehart v. Biggs, 77-261; 
Purnell v. Vaughan, 77-268; Gold Co. v. Ore Co., 73-468; Howes v. Mauney, 66-218—to pre- 
vent mortgagor after forfeiture from disposing of crops, Jones v. Hill, 64-198—in restrain- 
ing a sale under a deed of trust the court may require the applicant to pay into court the 
amount admitted to be due, Bonner v. Rodman, 163-1—or in restraining the sale under mort- 
gage to secure a debt tainted with usury the court may require the payment of legal interest, 
Owens v. Wright, 161-127; Corey v. Hooker, 171-229; Cheek v. B. and L. Assn., 127-122; 
Churchill v. Turnage, 122-426. 

Injunction to prevent sale under mechanic’s lien, Huntsman v. Lumber Co., 122-583—to 
prevent disposition by defendant of the rents and profits of land, Baldwin v. York, 71-463; 
but see Horton v. White, 84-297—to prevent the cutting of timber trees, Lumber Co. v. Cedar 
Co., 142-411; Latham v. Lumber Co., 139-9; see sections 844-846—to prevent a right of way 
from being condemned by private corporation, Cozard v. Hardwood Co., 139-283—to prevent 
the disposing of shares of stock of a corporation, Currie v. Jones, 138-189—to prevent the 
violation of an alleged covenant in a lease, Cobb v. Clegg, 137-153—to prevent execution upon 
husband’s property pending his appeal from a judgment for alimony, Barker y. Barker, 136- 
316—to prevent the maintenance of fish nets in a channel, Reyburn y. Sawyer, 135-328—to 
prevent the transfer of ward’s land sold by guardian contrary to provisions of order of sale, 
In re Propst, 144-562—to prevent the destruction or removal of personal property held in 
common, Thompson v. Silverthorne, 142-12—to prevent the payment of a fund in bank to an 
endorsee of one insolvent and against whom party asking injunction has recovered judgment 
for the fund, Mfg. Co. v. Summers, 143-102—to prevent sale by insolvent partner of partner- 
ship land under a mortgage which such partner bought in after dissolution, Taylor v. Russell, 
119-30—to prevent the working of a gold mine, Parker vy. Parker, 82-165—to prevent one rail- 
road from using the right of way of another, Fayetteville Rwy. v. RB. R., 142-423; R. R. v. 
Mining Co., 112-661—to prevent a railroad from building on right of way after condemnation 
proceedings instituted, but before appraisal and payment of damages, R. R. v. Newton, 133- 
132; R. R. v. Lumber Co., 116-924; but see Fayetteville Rwy. v. R. R., 142-423—to prevent 
parties from interfering with railroad construction upon its right of way, Railroad v. Olive, 
142-257—to prevent life tenant from wasting timber in which there is contingent remainder, 
Latham v. Lumber Co., 139-9; Peterson v. Ferrell, 127-169—to prevent funds of a foreign 
fraternal order collected by assessment from being used to satisfy debt in this state, Brenizer 
v. Royal Arcanum, 141-409. Injunction to prevent the improper use of or interference with 
an easement, Hales v. R. Rj 172-104; R. R. v. Thompson, 173-258; Butler v. Tobacco Oo.; 
152-416. 

Injunction to prevent a nuisance that is injuring the health and destroying the comfort of 
one’s home: Hull v. Roxboro, 142-453; Redd v. Cotton Mills, 136-342; Duffy v.. Meadows, 
131-31; Vickers v. Durham, 132-880; Simpson v. Justice, 43-115—to prevent the pollution of 
a water supply, Durham v. Cotton Mills, 141-615, 144-705; Board of Health v. Comrs., 173- 
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250—to prevent private nuisance that is possible or contingent, Durham vy. Cotton Mills, 141- 
615, 144-705, and cases cited; Simpson vy. Justice, 43-115; see, also, Hickory v. R. R., 143-451; 
Hull v. Roxboro, 142-453; Redd v. Cotton Mills, 136-342, and cases there cited; Vickers vy. 
Durham, 132-880; Little v. Lenoir, 151-415—to prevent the construction and maintenance of 
a drawbridge likely to bécome a nuisance, Pedrick v. R. R., 143-485—to prevent a railroad 
from enlarging its depot on the ground that it will be a public nuisance, Hickory v. R. R., 
138-311, 141-716, 143-451—to prevent the location of hospital for contagious or infectious 
diseases so as to be a menace to the health of adjacent property owners, Cherry v. Williams, 
147-452. 


844. When solvent defendant restrained. In an application for an injunction 
to enjoin a trespass on land it is not necessary to allege the insolvency of the 
defendant when the trespass complained of is continuous in its nature, or is the 
cutting or destruction of timber trees. 

Rev., s. 807; 1885, ¢. 401. 

Cases directly supporting section: Lumber Co. vy. Cedar Works, 158-162; Lumber Co. v. 
Cedar Co., 142-411; MeKay v. Chapin, 120-159; Roper v. Wallace, 93-22. Injunction will lie 
to protect contingent remainderman against waste of life tenant: Latham yv. Lumber Co., 
139-9. This section does not deprive court of the discretion to require bond to be given by 
defendant to secure plaintiff’s damages: Kistler v. Weaver, 135-388; Stewart v. Munger, 
174-402. A continuing trespass may be restrained without an allegation of insolvency: Cobb 
v. R. R., 172-58. Cases merely referring to section: Newton vy. Brown, 134-445; Carteret 
Lodge v. Ijames, 156-159; Kelly v. Lumber Co., 157-175. See cases cited under section 845. 


845. Timber lands, trial of title to. In all actions to try title to timber lands 
and for trespass thereon for cutting timber trees, when the court finds as a fact 
that there is a bona fide contention on both sides based upon evidence constitut- 
ing a prima facie title, no order shall be made pending such action, permitting 
either party to cut said timber trees, except by consent, until the title to said 
land or timber trees.is finally determined in the action. In all cases where the 
title to any timber or trees, or the right to cut and remove the same during a term 
of years, is claimed by any party to such action, and the fee of the soil or other 
estate in the land by another, whether party to the action or not, the time within 
which such timber or trees may be cut or removed by the party claiming the same, 
and all other rights acquired in connection therewith, shall not be affected or 
abridged, but the running of the term is suspended during the pendency of the 
action. 

Rev., s. 808; 1901, c. 666, s. 1; 1903, c. 642. 

Legal effect of section and purpose of its enactment: Moore v. Fowle, 139-51. As to what 
constitutes prima facie title sufficient to make up a bona fide claim, see Lumber Co. v. Cedar 
Co., 142-411; Bynum vy. Wicker, 141-95; Johnson v. Duvall, 135-642; Alleghany Co. v. Lumber 
Co., 131-6; Davis v. Fiber Co., 150-84. When plaintiff satisfies judge that claim is bona 
fide and that he can show an apparent title to the timber, judge should not dissolve injunc- 
tion, but continue till final determination of title: Moore v. Fowle, 139-51; Carteret Lodge 
y. Ijames, 156-159; Riley v. Carter, 165-334; Sherrod v. Battle, 147-10. Cutting timber re- 
strained to protect rights of mortgagee: Stewart v. Munger, 174-402. Deeds and contracts 
for growing timber are for interests in land and are governed by the law as to land: Pitts v. 
Curtis, 152-615; Woodbury v. King, 152-676. In a case involving the right to possession of a 
deed as evidence of title the cutting of timber on the land may be restrained: Sutton v. 
Sutton, 161-665. Where the plaintiff does not claim title to the timber lands, but some interest 
in the profits arising from cutting the timber, cutting of the timber will not be restrained: 
Taylor v. Riley, 153-195. The court will consider the interests to be affected in determining 
whether a restraining order shall issue: Ibid. 


Section referred to in Lumber Co. v. Cedar Co., 142-411; Kistler v. Weaver, 135-390; New- 
ton v. Brown, 134-443; Kelly v. Lumber Co., 157-175. 
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846. When timber may be cut. In any action specified in the preceding sec- 
tion, when the judge finds as a fact that the contention of either party is not in 
good faith and is not based upon evidence constituting a prima facie title, upon 
motion of the other party, who may satisfy the court of the bona fides of his con- 
tention and who may produce evidence showing a prima facie title, the court 
may allow such party to cut the timber trees by giving bond as required by law. 
Nothing in this section affects the right of appeal, and when any party to such 
action has been enjoined, a sufficient bond must be required to cover all damages 
that may accrue to the party: enjoined by reason of the injunction as now 
required by law. 

Rev., s. 809; 1901, c. 666, ss. 2, 3. 

See section 845. For decisions treating of same subject-matter prior to enactment of this 
section, see Ousby v. Neal, 99-146; McKay v. Chapin, 120-159. 

Where injunction dissolved, defendants entitled to value of timber cut by them before in- 
junction was served and converted by plaintiff: Timber Co. v. Rountree, 122-45. 

Before an order allowing a person to cut timber can be made in an action to quiet title, the 
court must find as a fact, and incorporate it in the order, that the party allowed to cut claims 
land in good faith and has a prima facie title thereto, and that claim of adverse party is not 
made in good faith: Johnson y. Duvall, 135-642. This section does not apply where the court 


fails to find that there is not a bona fide contention, but injunction should be granted under 
sections 844, 845: Kelly v. Lumber Co., 157-175. 


847. Time of issuing. The injunction may be granted when or at any time 
after commencing the action, before judgment, upon its appearing satisfactorily 
to the judge, by affidavit of the plaintiff or of any other person, that sufficient 
erounds exist therefor. A copy of the affidavit must be served with the injunc- 
tion. 

Rey., s. 810; Code, s. 339; C. C. P., s. 190. 

-An injunction cannot issue unless a summons has been issued returnable to the superior 
court of the county in which action brought: Horne v. Comrs., 122-466—and if injunction 
issue before summons it is premature and irregular and will be vacated upon motion, Arm- 
strong v. Kinsell, 164-125; Hirsh v. Whitehead, 65-516; Grant v. Edward, 90-31; Troxler v. 
Newsom, 88-13; MeArthur v. MeHachin, 64-72; Patrick v. Joyner, 63-573—but if defendant 
answers complaint and objection be not taken until trial, irregularity is waived, Heilig v. 
Stokes, 63-612. Summons need not be returned before injunction issues: Fleming v. Pat- 
terson, 99-404. The injunction may be dissolved for failure to serve a copy of the affidavit, 
unless it is waived or the court allows the service later: Taylor v. Boone, 172-93—but an 
agreement to fix the time for a hearing is not a waiver, Ibid. 


848. Not issued for longer than twenty days without notice. No restraining 
order, or order to stay proceedings, for a longer time than twenty days shall be 
sranted by a judge out of court, except upon due notice to the adverse party ; 
but the order shall continue and remain in force until vacated after notice, to be 
fixed by the court, of not less than two nor more than ten days. 

Reyv., s. 811; Code, s. 346; C. C. P., s. 345; 1905, c. 26. 


When issued for more than twenty days without notice it may be dissolved on motion: Foard 
vy. Alexander, 64-69. See Hamilton vy. Ieard, 112-589. As to notice, see section 856. 


849. Issued after answer, only on notice. An injunction shall not be allowed 
after the defendant has answered, except upon notice, or upon an order to show 
cause; but in such case the defendant may be restrained until the decision of the 
judge granting or refusing the injunction. 

Rey., 8. 812; Code, s. 340;.C. C. P., s:i91: 
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For statute regulating notice, see sections 911, 912. "Where the motion for injunction is 
made in term and the defendant is present resisting the motion, no further notice is required: 
Hemphill v. Moore, 104-379. 


850. Order to show cause. If the judge deems it proper that the defendant, or 
any of several defendants, should be heard before granting an injunction, an 
order may be made requiring cause to be shown, at a specified time and place, 
why the injunction should not be granted; and the defendant may, in the mean- 
time, be restrained. 

Rev., s. 8138; Code, s. 342; C. C. P., s. 193. 


851. What judges have jurisdiction. The judges of the superior court have 
jurisdiction to grant injunctions and issue restraining orders in all civil actions 
and proceedings. A judge holding a special term in any county may grant an 
injunction, or issue a restraining order, returnable before himself, in any case 
which he has jurisdiction to hear and determine under the commission issued to 
him, and the same is returnable as directed in the order. 

Rey., 8s. 814; Code, s. 335; 1876-7, c. 228, ss. 1, 2; 1879, c. 63, ss.1,, 3. 

All superior court judges have jurisdiction anywhere in the state to issue restraining orders 
for twenty days returnable to the resident judge or judge riding the courts of the district: 
Hamilton y. Ieard, 112-589—but jurisdiction to issue injunctions until the hearing of cause 
is restricted to the resident judge or judge assigned to courts of the district or holding such 
courts by exchange, Ibid.; see Worth v. Bank, 121-347. A perpetual injunction must be 
granted in the county in which cause pending and by judge presiding at trial: Hamilton v. 
Teard, 112-589. 

A judge holding a special term cannot make a restraining order returnable before himself 
where the summons is returnable to a term of court beginning after the special term: Royal 
y. Thornton, 150-293—when this is set aside the plaintiff may still make application to the 
proper judge, Ibid. A motion in supreme court to restrain a party from proceeding in a 
federal court will not be allowed; relief should be sought in the lower court: Worth v. Trust 
Co., 152-242. 


852. Before what judge returnable. All restraining orders and injunctions 
granted by any of the judges of the superior court, except one holding a special 
term in any county, shall be made returnable before the resident judge of the 
district, or the judge assigned to the district, or holding by exchange the courts 
of the district where the civil action or special proceeding is pending, within 
twenty days from date of order. If the judge before whom the matter is 
returned fails, for any reason, to hear the motion and application, or to continue 
them to some other time and place, any judge resident in, or assigned to hold the 
courts of, some adjoining district may hear and determine the said motion and 
application, after giving ten days notice to the parties interested in the applica- 
tion or motion, upon its being satisfactorily shown to him by affidavit or other- 
wise that the judge before whom the matter was returnable failed to act upon 
or to continue the same to some other time and place. This removal continues 
in force the motion and application theretofore granted, till they can be heard 
and determined by the judge having jurisdiction. 

Rev., s. 815; Code, s. 336; 1876, c. 223, s. 2; 1879, c. 68, ss. 2, 3; 1881, c. 51. 

For cases as to whether injunction should be dismissed or continued to hearing, see under 
section 856. 

The restraining order for twenty days can be made returnable anywhere in the state: 
Hamilton v. Ieard, 112-589, notwithstanding Galbreath v. Everett, 84-546—but must be re- 
turnable before the resident judge or judge riding the courts of the district in which action 
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is pending, Hamilton v. Icard, 112-589—and though the courts of the district for his term 
are over, he can still grant it if it is during the six months of the year in which he has been 
assigned to the district, Ibid.; also Stith v. Jones, 101-360. If judge before whom returnable 
fail to hear it, judge of adjoining district can hear it upon ten days notice to parties: Hamil- 
ton v. Ieard, 112-589. On hearings, the title to land is not required to be proved with that 
strictness and certainty of proof as upon trial: Moore v. Fowle, 139-51. 

Section merely referred to in Moore v. Moore, 131-372; Ledbetter v. Pinner, 120-457; Wil- 
son v. Rankin, 129-450. 


853. Stipulation as to judge to hear. By a stipulation in writing, signed by 
all the parties to an application for an injunction order, or their attorneys, to 
the effect that the matter may be heard before a judge designated in the stipula- 
tion, the judge before whom the restraining order is returnable by law, or who 
is by law the judge to hear the motion for an injunction order, shall, upon receipt 
of the stipulation forward it and all the papers to the judge designated, whose 
duty it then is to hear and decide the matter, and return all the papers to the 
court out of which they issued, the necessary postage or expressage money to be 
furnished to the judge. 

Reyv., s. 816; Code, s. 337; 1883, c. 33. 


Parties can agree in writing to have hearing before any judge of superior court: Hamilton 
vy. Ieard, 112-589. 


854. Undertaking. Upon granting a restraining order or an order for an 
injunction, the judge shall require as a condition precedent to the issuing thereof 
that the clerk shall take from the plaintiff a written undertaking, with sufficient 
sureties, to be justified before, and approved by, the clerk or judge, in an amount 
to be fixed by the judge, to the effect that the plaintiff will pay to the party 
enjoined such damages, not exceeding an amount to be specified, as he sustains 
by reason of the injunction, if the court finally decides that the plaintiff was not 
entitled to it. 

Rev., s. 817; Code, s. 341; C. C. P., s. 192. 

Amount of undertaking must be fixed by judge: Bynum y. Comrs., 101-412. The require- 
ment that undertaking be given is mandatory: James v. Withers, 114-474; McKay v. Chapin, 
120-159—and an injunction issued without it is irregular, but not void, McKay y. Chapin, 
120-159; Young v. Rollins, 90-125; Sledge v. Blum, 63-374—and such injunction can be 
vacated on motion, Sledge v. Blum, 63-374; Wilson v. Featherstone, 120-449; Miller vy. Parker, 
73-58; Faison v. McIlwaine, 72-312; Hirsh v. Whitehead, 65-516—but plaintiff may be allowed 
to file bond even in supreme court, McKay v. Chapin, 120-159. 

A second undertaking, upon the continuance of injunction to the hearing, cannot be ordered 
unless the first one insufficient: Preiss v. Cohen, 112-278. As to approval of bond by judge, 
see Sternberger v. Hawley, 85-141; also Bynum v. Comrs., 101-412. As to depositing money 
in lieu of undertaking, see Richards v. Baurman, 65-162. Recovery of damages by one who 
has been injured by injunction is limited to penalty of undertaking: Timber Co. v. Rountree, 
122-45. As to damages on injunction bond generally and how assessed, see McCall vy. Webb, 
135-365, and cases cited; Midgett v. Vann, 158-128. 

Section merely referred to in Mahoney vy. Tyler, 136-43. 


855. Damages on dissolution. A judgment dissolving an injunction carries 
with it judgment for damages against the party procuring it and the sureties on 
his undertaking without the requirement of malice or want of probable cause in 
procuring the injunction, which damages may be ascertained by a reference or 
otherwise, as the judge directs, and the decision of the court is conclusive as to 
the amount of damages upon all the persons who have an interest in the under- 
taking. 

Rey., s. 818; Code, s. 341; 1893, c. 251. 
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As to procedure for recovery of damages upon undertaking, see R. R. v. Mining Co., 117- 
191; Timber Co. v. Rountree, 122-45; Crawford vy. Pearson, 116-718; Gold Co. v. Ore Co., 
79-48; McKesson v. Hennessee, 66-473; Hyman v. Devereux, 65-588; Thompson vy. McNair, 
64-448. What damages may be recovered: Davis v. Fiber Co., 175-25; Midgett v. Vann, 158- 
128; Kerr v. Hicks, 154-608. 


856. Issued without notice; application to vacate. If the injunction is granted 
without notice, the defendant, at any time before the trial, may apply, upon 
notice to be fixed by the court of not less than two nor more than ten days, to the 
judge having jurisdiction, to vacate or modify the same, if he is within the 
district or in an adjoining district, but if out of the district and not in an 
adjoining district, then before any judge who is at the time in the district, and if 
there is no judge in the district, before any judge in an adjoining district. The 
application may be made upon the complaint and the affidavits on which the 
injunction was granted, or upon the affidavits on the part of the defendant, with 
or without answer. If no such application is made, the injunction continues in 
force until such application is made and determined by the judge, and a verified 
answer has the effect only of an affidavit. 

Rey., s. 819; Code, s. 844; C. C. P., s. 195; 1905, c. 26. 


Amended by act of 1905 as to the judge who can vacate an injunction. 

An injunction issued without notice will be vacated: Armstrong y. Kinsell, 164-125. If the 
judge in granting injunction founded his action solely upon affidavits of plaintiff, he can 
modify same without notice: Sledge v. Blum, 63-374. In an action for injunction, if plain- 
tiff’s whole equity is denied and it appears from answer and affidavits that his case is fully 
met, injunction should not be continued till final hearing: Riggsbee v. Durham, 98-81; Cooper 
v. Cooper, 127-490; Walker v. Gurley, 83-429; Perry v. Michaux, 79-94; Mitchell v. Comrs., 
74-487; Faison v. MelIlwaine, 72-312; Woodfin v. Beach, 70-455; Bell v. Chadwick, 71-329— 
nor should it be continued where it appears that there is not probable cause from which it 
may be reasonably inferred that plaintiff will make out his case at final hearing, Crayeroff 
v. Morehead, 67-422; see Woody v. Timber Co., 141-471; Hyatt v. DeHart, 140-270; Lumber 
Co. v. Smith, 146-158—nor where it will interfere with the prosecuting of enterprises which 
tend to develop resources of the country, Hyatt v. DeHart, 140-270; Griffin v. R. R., 150-312; 
Waste Co. v. R. R., 167-340; Rope Co. vy. Aluminum Co., 165-572; Jones v. Lassiter, 169-750. 
On the other hand, if it appears from the pleadings and affidavits that there is probable cause 
from which it may be reasonably inferred that plaintiff will be able to make out his case on 
final hearing, the injunction will not be dissolved: Seip v. Wright, 173-14; Little v. Efird, 
170-187; Sutton vy. Sutton, 161-665; Herndon v. R. R., 161-650; Crayecroff v. Morehead, 67- 
422; Bynum v. Wicker, 141-95; Moore v. Fowle, 139-51; Currie v. Jones, 138-189; Erwin v. 
Morris, 137-48; Cobb v. Clegg, 137-153; Griffin v. Water Co., 122-206; Cozart v. Fleming, 
123-560; Tobacco Co. v. McElwee, 94-425—nor will it be where a reasonable doubt exists as 
to whether the equity set up in the complaint is sufficiently negatived by answer, Lowe vy. 
Comrs., 70-532; Atkinson v. Everett, 114-670; Nimocks v. Shingle Co., 110-230; Frank v. 
Robinson, 96-28; Durham v. R. R., 104-261; Turner v. Cuthrell, 94-239; Morris v. Willard, 
84-293; Ponton v. McAdoo, 71-101—nor where it would be difficult and impracticable to ascer- 
tain actual damages, Jolly v. Brady, 127-142—nor where the injunctive relief may be the real 
relief demanded, and not simply auxiliary, and the evidence raises serious question as to exist- 
ence of facts making for plaintiff’s right and sufficient to establish it, Seip v. Wright, 173- 
14; Little v. Efird, 170-187; Guano Co. v. Lumber Co., 168-337; Stancill v. Joyner, 159-617; 
Yount v. Setzer, 155-213; Person v. Person, 154-453; Tise v. Whitaker-Harvey Co., 144-507; 
Hyatt v. DeHart, 140-270; Vickers v. Durham, 132-880; Harrington v. Rawls, 131-39; 
Whitaker v. Hill, 96-2; Marshall v. Comrs., 89-103—nor will it be dissolved when it encourages 
and facilitates public convenience except in clear cases, Rwy. v. Asheville, 109-688—nor where 
serious questions are raised as indicated in Harrington vy. Rawls, 131-40—nor where reasonably 
necessary to protect plaintiff’s rights until trial, Heilig v. Stokes, 63-612. 

For injunction with conditions attached, the fulfillment of which will vacate the order, see 
Hickory v. R. R., 143-455, 141-716, 138-311. When a restraining order has been vacated and 
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appeal is taken, and pending appeal the work is completed, the parties will be left to the final 
determination of the action: Yates vy. Ins. Co., 166-134; Moore v. Monument Co., 166-211. 
When the time allowed under a former restraining order has expired the court may extend it: 
Foster v. Carrier, 161-472. 

The vacating or refusal to vacate an injunction is appealable: French v. Wilmington, 75- 
387—but the order vacating or continuing the injunction is not vacated by the appeal, Green 
v. Griffin, 95-50; Reyburn v. Sawyer, 128-8; James v. Markham, 125-145. The decision of an 
appeal is neither an estoppel nor the ‘‘law of the case’’: Soloman v. Sewerage Co., 142-439. 
The supreme court, on appeal, can review the findings of fact: Burns vy. McFarland, 146-382; 
Hooker vy. Greenville, 130-472; Mayo v. Comrs., 122-5; Roberts v. Lewald, 107-305; Jones v. 
Boyd, 80-258. On appeal, the findings of fact by the judge below are not conclusive, but there 
is a presumption in favor of proceedings below: Hyatt v. DeHart, 140-270. 


857. When opposing affidavits admitted. If the application is made upon 
affidavits on the part of the defendant, the plaintiff may oppose the same by 
affidavits or other proof, in addition to those on which the injunction was granted. 

Rey., s. 820; Code, s. 345; C. C. P., s. 196. 

Verified answer is an affidavit hereunder: Tobacco Co. v. McElwee, 94-425—and when so 
used, plaintiff may file counter affidavits, Ibid.; also King v. Winants, 68-63; Howerton v. 
Sprague, 64-451—and may also file counter affidavits to affidavits filed by defendants, Young 
v. Rollins, 85-485. 


858. To restrain collection of taxes. No injunction may be granted by any 
court or judge to restrain the collection of any tax or any part thereof, or to 
restrain the sale of any property for the nonpayment of any tax, unless such 
tax or the part thereof enjoined is levied or assessed for an illegal or unauthor- 
ized purpose, or the tax assessment is illegal or invalid. 

Rev., s. 821; 1901, c. 558, s. 30; 1899, c. 15, s. 78; 1887, c. 187, s. 84. 

For action to recover illegal taxes paid, see section 7979. 

The above section constitutional: R. R. v. Reidsville, 109-494, and cases there cited; Mat- 
thews v. Comrs., 99-69. As to how facts as to the illegality and invalidity of the tax should 
be set out, see Mace vy. Comrs., 99-55. A taxpayer may maintain an injunction to prevent sale 
of his property under an illegal tax or he may pay tax under protest and sue to recover it: 
Purnell v. Page, 133-125. Injunctive relief may be invoked by taxpayer when tax is invalid 
or illegal: Armstrong vy. Stedman, 130-217; Range Co. v. Carver, 118-331; Sherrod v. Daw- 
son, 154-525. 

This section does not apply when the right to collect taxes in arrears has been revived con- 
taining no restrictions applicable to a particular case arising thereunder: Moore v. Sugg, 112- 
233. In cases where restraining order not allowed, plaintiff should pay the tax and pursue 
the remedy provided for its recovery: Hall v. Fayetteville, 115-281. 

Under this section the following cases are held not to be within the exception, and therefore 
no restraining order can be granted: McDonald v. Teague, 119-604; Hall v. Fayetteville, 115- 
281; Mace v. Comrs., 99-67. The exceptive words of the section apply not to the levy or illegal 
levy of the taxes, but to the ‘‘illegal or unauthorized’’ purpose of the levy: Mace v. Comrs., 
99-67. 

Where an act authorizing a tax levy is void as to part, collection of the whole should be 
enjoined, Williams v. Comrs., 119-520. As to who are parties defendant to action for injunc- 
tion to prevent collection of taxes on unlisted property, see Land and Lumber Co. y. Smith, 
146-199. 


Art. 37. REcEIVERS 


859. What judge appoints. Any judge of the superior court with authority 
to grant restraining orders and injunctions has like jurisdiction in appointing 
receivers, and all motions to show cause are returnable as is provided for 
injunctions. 

Rey., s. 846; Code, s. 379; C. C. P., s. 215; 1876-7, c. 228; 1879, c. 63; 1881, ¢. 51. 
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As to receivers of orphans’ estates, see sections 2198-2202—of state banks, see Worth v. 
Bank, 121-343; also section 253—of corporations, see sections 1208-1217—in supplementary 
proceedings, see sections 722-725. 

The clerk cannot appoint: York v. McCall, 160-277; Parks v. Sprinkle, 64-637. As to ques- 
tion of priority of application and conflict of court’s jurisdiction, see Worth v. Bank, 121- 
343; Young y. Rollins, 85-485. Before receiver can be appointed it must be shown that plain- 
tiff is entitled to the relief demanded: Witz v. Gray, 116-48. As to who should or should not 
be appointed, see Fisher vy. Trust Co., 138-90; Young vy. Rollins, 85-485. Court should not 
appoint more receivers than necessary: Bank v. Bank, 126-531. The order appointing re- 
ceiver not void for lack of security: Nesbitt v. Turrentine, 83-535. The practice of appoint- 
ing receiver upon unverified complaint and without notice to creditors and others interested is 
not commended: Fisher v. Trust Co., 138-90. Foreign receiver proves his appointment by a 
certified copy of the order appointing: Person v. Leary, 126-504, 127-114. Appointment of 
receivers is matter of record and should be shown by the record: Person v. Leary, 126-504. 

In the matter of appointment of receivers the powers of the courts have been enlarged by 
the Code: Lumber Co. v. Wallace, 93-22. Appointment of a receiver is not a matter of posi- 
tive right, but rests in sound legal discretion of the judge: Whitehead v. Hale, 118-602. 

Motion for the appointment of a receiver may be made before any judge, and temporary 
receiver be appointed: Worth v. Bank, 121-343—and order made returnable before resident 
judge, or judge holding courts of district, Ibid——and the hearing may be outside of the 
county where action brought, Parker v. McPhail, 112-504. Where appointments are made 
by two courts, each having jurisdiction, the first made will control: Worth v. Bank, 121-343. 


860. In what cases appointed. <A receiver may be appointed— 


1. Before judgment, on the application of either party, when he establishes an 
apparent right to property which is the subject of the action and in the posses- 
sion of an adverse party, and the property or its rents and profits are in danger 
of being lost, or materially injured or impaired; except in cases where judgment 
upon failure to answer may be had on application to the court. 


2. After judgment, to carry the judgment into effect. 


3. After judgment, to dispose of the property according to the judgment, or 
to preserve it during the pendency of an appeal, or when an execution has been 
returned unsatisfied, and the judgment debtor refuses to apply his property in 
satisfaction of the judgment. 


4. In cases provided in chapter entitled Corporations in the article Receivers ; 
and in like cases, of the property within this state of foreign corporations. 

The article Receivers, in the chapter entitled Corporations, is applicable, as 
near aS may be, to receivers appointed hereunder. 


REV pss: COUCIS. S00 7 Osu wells 1860-4168 2205 1809, Co Gos 1S8el, Cy ol: 
For appointment of receivers in supplemental proceedings, see this chapter, s. 722. 


A receiver will be appointed before judgment where plaintiff shows imminent danger of 
loss by defendant’s insolvency: Mahoney v. Stewart, 123-106; Taylor v. Russell, 119-33; 
Whitehead v. Hale, 118-601; Bank v. Bridgers, 114-381; Lovett v. Slocumb, 109-110; Stith v. 
Jones, 101-360; Venable y. Smith, 98-523; Durant v. Crowell, 97-367; McNair v. Pope, 96- 
502; Albright v. Albright, 91-220; Oldham vy. Bank, 84-304; Parker v. Parker, 82-165; Nesbitt 
v. Turrentine, 83-535; Railroad yv. Wilson, 81-223; Kerchner v. Fairley, 80-24; Rollins v. 
Henry, 77-467; Gause v. Perkins, 56-177; Deep River Co. v. Fox, 39-61—or where there is 
reason to apprehend that the subject of the controversy will be destroyed or removed, or 
otherwise disposed of by defendants pending action, Ellett v. Newman, 92-519; Thompson v. 
Silverthorne, 142-12—or where defendant is insolvent and all property must be sold to pay 
debts, Machine Co. vy. Lumber Co., 109-576—or where it is alleged that defendant is trying 
to defraud plaintiff, Stern v. Austern, 120-107; Commission Co. v. Porter, 122-692; Pearce 
v. Elwell, 116-595. 

A receiver may be appointed to carry out the purposes of a trust: Rousseau y. Call, 169-173. 
The court may appoint a receiver for an insolvent foreign corporation: Silk Co. v. Spinning 
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Co., 154-422; Holshouser v. Copper Co., 138-248. The receiver may sue in his own name or 
in that of the corporation: Millinery Co. y. Ins. Co., 160-130. Right of foreign receiver to 
sue: Person vy. Leary, 127-114. Where no exception is taken and no appeal, the receivership 
continues in force: Talbot y. Tyson, 147-273. 

No receiver will be appointed where it does not appear that property is in danger of being 
lost or materially injured: Venable v. Smith, 98-523; Bryan v. Moring, 94-694; Levenson v. 
Elson, 88-182; Twitty v. Logan, 80-69; Rollins v. Henry, 77-467—nor will one be appointed 
pendente lite upon a mere allegation that party ‘‘has reason to believe’’ that property in 
dispute will be wasted or destroyed, without stating the reasons of such belief, Hanna v. 
Hanna, 89-68—nor where foreign insurance company has no assets or property other than 
assessments to become due, within this state, which can be taken into possession, Blackwell 
vy. Life Assn., 141-117. 

Where receiver should be appointed to carry judgment into effect: Pipe and Foundry Co. v. 
Howland, 111-625; Richards v. Baurman, 65-162; Gobble y. Orrell, 163-489. 


861. Appointment refused on bond being given. In all cases where there is 
an application for the appointment of a receiver, upon the ground that the prop- 
erty or its rents and profits are in danger of being lost, or materially injured 
or impaired, or that a corporation defendant is insolvent or in imminent danger 
of insolvency, and the subject of the action is the recovery of a money demand, 
the judge before whom the application is made or pending shall have the discre- 
tionary power to refuse the appointment of a receiver if the party against whom 
such relief is asked, whether a person, partnership or corporation, tenders to 
the court an undertaking payable to the adverse party in an amount double the 
sum demanded by the plaintiff, with at least two sufficient and duly justified 
sureties, conditioned for the payment of such amount as may be recovered in the 
action, and summary judgment may be taken upon the undertaking. In the 
progress of the action the court may in its discretion require additional sureties 
on such undertaking. 

Rey., s. 848; 1885, c. 94. 


Where there is danger of loss, instead of appointing a receiver, defendant may be allowed 
to give bond to secure plaintiff: Durant v. Crowell, 97-367—and it is error to appoint without 
giving defendant this opportunity, Stith v. Jones, 101-360. But the fact that defendant has 
given bond under section 495 will not prevent the appointment of a receiver: Arey vy. Wil- 
liams, 154-610. 

Cases merely referring to section: Moore v. Moore, 131-372; Wilson v. Rankin, 129-450; 
Bank y. Cotton Mills, 115-513. 


862. Receiver’s bond. A receiver appointed in an action or special proceeding 
must, before entering upon his duties, execute and file with the clerk of the court 
in which the action is pending an undertaking payable to the adverse party with 
at least two sufficient sureties in a penalty fixed by the judge making the appoint- 
ment, conditioned for the faithful discharge of his duties as receiver. And the 
judge having jurisdiction thereof may at any time remove the receiver, or direct 
him to give a new undertaking, with new sureties, and on the like condition. 
This section does not apply to a case where special provision is made by law for 
the security to be given by a receiver, or for increasing the same, or for removing 
a receiver. 

’ Rey., s. 849; Code, s. 388. 

For giving bond in surety companies, see sections 338, 3389. Liability of receiver: Alston v. 

Massenburg, 125-582; Collins v. Gooch, 97-186. Clerk’s bond liable as receiver’s bond, when: 


Alston v. Massenburg, 125-582; Waters v. Melson, 112-89; Boothe v. Upchurch, 110-62; 
Presson v. Boone, 108-78; Syme v. Bunting, 91-48; Rogers vy. Odom, 86-432. Practice in 
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bringing action on bond: Boothe v. Upchurch, 110-62; Black yv. Gentery, 119-502; Atkinson 
v. Smith, 89-72; Bank vy. Creditors, 86-323. 


Art. 38. Derpostt or Detivery or Monry or OruEer Property 


863. Ordered paid into court. When it is admitted by the pleading or ex- 
amination of a party that he has in his possession or under his control any 
money or other thing capable of delivery, which, being the subject of the litiga- 
tion, is held by him as trustee for another party, or which belongs or is due to 
another party, the judge may order it deposited in court, or delivered to such 
party with or without security, subject to the further direction of the judge. 

Rey., s. 850; Code, s. 380; C. C. P., s. 215. 


864. Ordered seized by sheriff. When, in the exercise of his authority, a judge 
has ordered the deposit, delivery or conveyance of money or other property, and 
the order is disobeyed, the judge, besides punishing the disobedience as for con- 
tempt, may make an order requiring the sheriff to take the money or property, 
and deposit, deliver, or convey it, in conformity with the direction of the judge. 

Rey., s. 851; Code, s. 381; C. C. P., s. 215. 

For punishment as for contempt, see section 985; also Worth v. Bank, 121-344. 


865. Defendant ordered to satisfy admitted sum. When the answer of the 
defendant expressly, or by not denying, admits part of the plaintiff’s claim to 
be just, the judge, on motion, may order the defendant to satisfy that part of 
the claim, and may enforce the order as it enforces a judgment or provisional 
remedy. 

Rey., s.. 852; Code, s.-382; C..C. P., s. 215. 

Cases supporting section: Curran y. Kerchner, 117-264; Parker v. Bledsoe, 87-222. 


SUBCHAPTER XIV. ACTIONS IN PARTICULAR CASES 
Art. 39... Manpamus 


866. Begun by summons and verified complaint. All applications for writs of 
mandamus must be made by summons and complaint, which must be duly verified. 
Rev., s. 822; Code, s. 622; 1871-2, c. 75. 


GENERAL NATURE OF REMEDY. Nature and use of mandamus: Edgerton v. Kirby, 
156-347; Bear v. Comrs., 124-204; Burton v. Furman, 115-166; Lyon v. Comrs., 120-237; 
Haymore v. Comrs., 85-268; Belmont v. Reilly, 71-260; Brown y. Turner, 70-98. Distinguished 
from mandatory injunction: Telephone Co. v. Telephone Co., 159-9. Superior court has juris- 
diction to issue writ: Tate v. Comrs., 122-661—but a justice of the peace has not, Robinson 
v. Howard, 84-151; Wright v. Kinney, 123-618. As to contents of complaint to compel levy- 
ing of tax to pay debt, see Blanton v. Comrs., 101-532. If on the hearing at chambers material 
issues of fact are raised, the judge should transfer the case to the civil issue docket: Cole- 
man y. Coleman, 148-299; Edgerton v. Kirby, 156-347. 

IN WHAT CASES MANDAMUS WILL LIE. Mandamus lies in favor of one who wishes 
to be restored to an unoccupied office: McCullers v. Comrs., 158-75; Rhodes vy. Love, 153-468; 
Lyon y. Comrs., 120-237—of a treasurer to compel county commissioners to consider and pass 
on claim for commissions, Bennett v. Comrs., 125-468, cited in Martin v. Clark, 135-178; 
Koonce vy. Comrs., 106-192—to compel city aldermen to call election when proper number of 
voters petition, Pace v. Raleigh, 140-65—to compel school authorities to maintain school term 
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up to constitutional limit, Lowery v. School Trustees, 140-33—to compel city officer to issue 
permit for property owner to connect property with sewer, Slaughter v. O’Berry, 126-181— 
to compel issue of corporate stock where proper tender of payment made, Wilson v. Telephone 
Co., 139-395—to compel county commissioners to issue bonds, Jones v. Comrs., 135-218, 137- 
579; see Railroad vy. Jenkins, 65-173—to compel county treasurer to pay claims, Audit Co. 
v. McKenzie, 147-461; Martin v. Clark, 135-178; Wright v. Kinney, 123-618; Comrs. v. 
Comrs., 73-298—to compel corporation commission to assess railroad for taxation, Jackson v. 
Commission, 130-386—to compel proper city and county authorities to levy and collect taxes 
with which to pay claims, Broadfoot v. Fayetteville, 124-478; Bear vy. Comrs., 124-204; Hughes 
v. Comrs., 107-528; Leach v. Comrs., 84-829; Gooch v. Gregory, 65-142; Lutterloh v. Comrs., 
65-403; Pegram v. Comrs., 64-557; Winslow v. Comrs., 64-218—to compel county commis- 
sioners to pay a debt out of any money in hand, Drainage Dist. v. Comrs., 174-738—to compel 
commissioners to levy proper poll tax, R. R. v. Comrs., 148-220—to compel county commis- 
sioners to pay expense of post-mortem examination, Withers v. Comrs., 163-341—to compel . 
county commissioners to levy tax in excess of constitutional limitation for road improvements 
without vote of people, Tate v. Comrs., 122-812—to compel county commissioners to grant 
petition for stock law, Perry v. Comrs., 130-558—to compel proper authorities to issue license, 
‘State v. Snipes, 161-2483—to compel public officers to discharge mere ministerial duties, Russell 
v. Ayer, 120-180; Wool v. Edenton, 115-10; County Bd. v. State Bd., 106-81—to compel 
officer to perform specific duty required by law, Kitchin v. Wood, 154-565; Coleman v. Cole- 
man, 148-299; Johnston v. Board of Elections, 172-162; Bickett v. Tax Commission, 177-433; 
Bennett v. Comrs., 125-468; Russell v. Ayer, 120-180; Harrington v. King, 117-117; Railroad 
v. Jenkins, 68-502; Tate v. Comrs., 122-812; Wool v. Edenton, 115-10; State vy. Justices, 
24-430—to compel a municipal corporation which has already occupied land for public pur- 
poses to proceed to have damages assessed, McDowell v. Asheville, 112-747—to compel pay- 
ment of a salary to an officeholder, White vy. Auditor, 126-570; but see Cotten vy. Ellis, 52-545; 
Bayne v. Jenkins, 66-356; Boner v. Adams, 65-639—to compel public officer to deposit public 
funds in proper depository, Bearden vy. Fullam, 129-477—to compel commissioners to draw 
a grand jury, Mott v. Comrs., 126-866—to compel school committeemen to issue warrant for 
the salary of teacher, Robinson v. Howard, 84-151—to compel county superintendent of schools 
to sign school order, Ducker v. Venable, 126-447—to compel county auditor to audit a claim, 
Wilson v. Holding, 170-352—to compel county officers to deliver tax books to sheriff, Graded 
School v. McDowell, 157-316—to compel the lower court to obey the mandate of supreme 
court as to disposition of case, Tussey v. Owen, 147-335—to compel aldermen to elect recorder 
for recorder’s court, Battle v. Rocky Mount, 156-329—to compel installation of telephones 
without discrimination, Godwin v. Telephone Co., 136-259; Walls v. Strickland, 174-298; see, 
also, Telephone Co. v. Telephone Co., 159-9. 


IN WHAT CASES MANDAMUS WILL NOT LIE. Mandamus does not lie to compel an 
unlawful or prohibited act: Betts v. Raleigh, 142-229—nor to compel state board of education 
to apportion money to schools under circumstances recited in Bd. of Ed. yv. State Board, 114- 
313—nor to regulate or control affairs of a foreign fraternal insurance company, Brenizer 
v. Royal Arcanum, 141-409—nor to compel county commissioners to levy tax beyond constitu- 
tional limit, Cromartie v. Comrs., 87-134; but see Tate v. Comrs., 122-812—nor to compel 
county commissioners to keep in repair a bridge which a former board contracted so to keep, 
Glenn y. Comrs., 139-412—nor to compel the county commissioners to provide a sufficient 
courthouse, State v. Leeper, 146-655; Ward v. Comrs., 146-534—nor to compel judge below 
to send up a correct statement of the case upon affidavit that case is incorrect, McDaniel vy. 
King, 89-29—nor to compel telephone company to install telephone in bawdy house, Godwin 
v. Telephone Co., 136-258—nor to control the discretion of county commissioners in the grant- 
ing of liquor license, Barnes v. Comrs., 135-27; Bridgers v. Comrs., 135-25; Loughran y. 
Hickory, 129-281; Burton v. Furman, 115-166; Comrs. v. Comrs., 107-335; Jones v. Comrs., 
106-486; Muller vy. Comrs., 89-171—nor to compel performance of an official act involving the 
exercise of judgment and discretion, Dula vy. School Trustees, 177-426; Britt v. Bd. of Can- 
vassers, 172-797; Key v. Bd. of Education, 170-123; Edgerton v. Kirby, 156-347; Battle v. 
Rocky Mount, 156-329; Vineberg v. Day, 152-355; Bd. of Education v. Comrs., 150-116; 
Burke v. Comrs., 148-46; Ewbank v. Turner, 134-77; Harrington v. King, 117-117—nor to 
compel register of deeds to allow copies of records to be taken, Newton vy. Fisher, 98-20— 
nor to compel sheriff to sell land liable to execution where there is adequate remedy at law, 


378 


867 CIVIL PROCEDURE—Arr. 40 Ch. 12 


Wright v. Bond, 127-39—nor to compel state treasurer to pay warrant improperly drawn, 
Arendell v. Worth, 125-111—nor to compel state treasurer to pay claims which he claims are 
not due or are fraudulent, Garner v. Worth, 122-250—nor to try title to office, Brown v. Turner, 
70-93; Ellison v. Raleigh, 89-125; Burke v. Comrs., 148-46; Rhodes v. Love, 153-468; Rogers 
v. Powell, 174-388—nor to direct state treasurer to pay claims against state, however just and 
unquestioned, when no appropriation made for it, Garner v. Worth, 122-250—nor to compel 
state treasurer to pay claim when no warrant is issued for it, Burton v. Furman, 115-166— 
nor to annul a contract, Printing Co. v. Hoey, 124-794—nor to compel auditor to issue a war- 
rant, Burton v. Furman, 115-166; see Cotten v. Ellis, 52-545—nor to compel presiding officers 
of two houses of legislature to sign act passed by that body, Scarborough v. Robinson, 81-409— 
nor to compel county commissioners to induct ineligible persons into office, McNeill v. Somers, 
96-467—nor to compel county commissioners to pay salary of county superintendent of health, 
unless they approve the amount, Halford v. Senter, 169-546; but see section 7067. 


867. For money demand returnable at term. In applications for a writ of 
mandamus when the plaintiff seeks to enforce a money demand, the summons, 
pleadings and practice are the same as prescribed for civil actions. 

Rey..s.s25., Code, s: 623 + 1871-2) c. 75,1s: 2: 

Summons returnable in term time: Ducker vy. Venable, 126-447; Rogers v. Jenkins, 98-129; 
Steele v. Comrs., 70-137. If improperly returned to chambers, should not be dismissed, but 
transferred to proper docket: Martin v. Clark, 135-178; Jones v. Comrs., 135-218—but transfer 
waived if not moved for, Ibid. As to what is a money demand, see Ducker v. Venable, 126- 
447; Coleman y. Coleman, 148-299. 


868. For other relief returnable in vacation; issues of fact. When the plaintiff 
seeks relief other than the enforcement of a money demand, the summons must 
be made returnable before a judge of the superior court at chambers, or in term 
at a day specified in the summons, not less than ten days after the service of the 
summons and complaint upon the defendant; at which time the court, except for 
good cause shown, shall hear and determine the action, both as to law and fact. 
However, when an issue of fact is raised by the pleading, it is the duty of the 
court, upon the motion of either party, to continue the action until the issue of 
fact can be decided by a jury at the next regular term of the court. 

Rev., s. 824; Code, s. 623; 1871-2, c. 75, s. 3. 

Summons may be made returnable at chambers: Ducker v. Venable, 126-447; Horne v. 
Comrs., 122-466; Rogers v. Jenkins, 98-129; Steele v. Comrs., 70-137; Coleman v. Coleman, 
148-299. An alternative mandamus is generally issued in the first instance, to be followed by 
a peremptory mandamus: Battle v. Rocky Mount, 156-329; Hughes v. Comrs., 107-598; Fry 
v. Comrs., 82-304. A mandamus to compel the performance of an act involving discretion 
requires the officer to proceed to exercise his discretion: Dula v. School Trustees, 177-426; 
Battle v. Rocky Mount, 156-329; Burke v. Comrs., 148-46. 


Art. 40. Quo WarrantTo 


869. Writs of sci. fa. and quo warranto abolished. The writs of scire facias 
and of quo warranto, and proceedings by information in the nature of quo 
warranto, are abolished; and the remedies obtainable in those forms may be 
obtained by civil actions under this article. 

Rey.,. 82 820 4 Code,'s, 6033,\C:\C.; PR» s 3623) R..C. 26, ssi 5625: 

Power of state to change remedies and effect of statute abolishing writ of scire facias and 
quo warranto reviewed: McCall v. Webb, 135-356; McDowell v. Asbury, 66-444; Kingsbury 
v. Hughes, 61-328; Riddick v. Hinton, 61-291; Bingham y. Richardson, 61-315; Mardre v. 
Felton, 61-279; Parker v. Shannonhouse, 61-209. An action in the nature of a quo warranto 
the proper remedy to try title to public office: Markham y. Simpson, 175-135; Rogers v. 
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Powell, 174-388; Rhodes vy. Love, 153-468; Burke v. Jenkins, 148-25; Burke v. Comrs., 148-46; 
Cozart v. Fleming, 123-547; Lyon v. Comrs., 120-237; State v. Norman, 82-687; Davis v. 
Moss, 81-303; Saunders v. Gatling, 81-298; Swain v. McRae, 80-111; Cloud v. Wilson, 72-155; 
Brown y. Turner, 70-93—but does not lie against one not in office, Cozart v. Fleming, 123-559; 
but see same case, page 560; see Cunningham y. Sprinkle, 124-640. Whether a liquor dealer 
has violated the law under which license granted, cannot be tested by quo warranto: Hargett 
v. Bell, 134-396. 
In what sense a writ of scire facias is abolished: McDowell v. Asbury, 66-444. 


870. Action by attorney-general. An action may be brought by the attorney- 
general in the name of the state, upon his own information or upon the complaint 
of a private party, against the parties offending, in the following cases: 

1. When a person usurps, intrudes into, or unlawfully holds or‘ exercises any 
public office, civil or military, or any franchise within this state, or any office in 
a corporation created by the authority of this state; or, 

2. When a public officer, civil or military, has done or suffered an act which, 
by law, makes a forfeiture of his office. 

3. When any person, natural or corporate, has or claims to have or hold any 
rights or franchises by reason of a grant or otherwise, in violation of the provi- 
sions of the section of article one of the chapter entitled State Lands which 
declares entries and grants not authorized by that chapter to be void and not to 
constitute color of title. 


Rey., s. 827; Code, s. 607; C. C. P., s..366; 1911, ce. 195, 201. 

For actions in nature of quo warranto against corporations, see Corporations, Art. 8, 
Dissolution. 

For actions by state to forfeit grants, see State Lands, s. 7596. 


What is a public office: State v. Knight, 169-333; Groves v. Barden, 169-8; Salisbury v. 
Croom, 167-223; Midgett v. Gray, 159-443; State ex rel. Wooten v. Smith, 145-476; State 
Prison v. Day, 124-362; Wood v. Bellamy, 120-212; McNeill v. Somers, 96-467; Doyle v. 
Raleigh, 89-133; HEliason v. Coleman, 86-236; Brown v. Turner, 70-93; Nichols v. McKee, 
68-429; Welker v. Bledsoe, 68-457; Clark v. Stanley, 66-59; Hoke v. Henderson, 15-1. 

Contested election cases (excluding the ‘‘office-holding cases’’ which, see below): Johnston 
v. Board of Hlections, 172-162; Britt v. Board of Canvassers, 172-797; Whitehead v. Pittman, 
165-89; Echerd v. Viele, 164-122; State ex rel. Spruill v. Bateman, 162-588; State ex rel. 
Barnett v. Midgett, 151-1; Mitchell v. Alley, 126-84; Cozart v. Fleming, 123-547; Hough- 
talling v. Taylor, 122-141; Shennonhouse v. Withers, 121-377; Lyon v. Comrs., 120-237; Stan- 
ford v. Ellington, 117-158; Himes vy. Vann, 118-3; Foard y. Hall, 111-369; Van Amringe vy. 
Taylor, 108-196; Hampton v. Waldrop, 104-453; Deberry v. Nicholson, 102-465; Gatling v. 
Boone, 98-573, 101-61; Roberts v. Calvert, 98-580; Hannon vy. Grizzard, 96-293; Kilburn v. 
Patterson, 98-593; Hahn vy. Stinson, 98-591; Hancock v. Hubbs, 98-589; Ellison yv. Raleigh, 
89-125; Hannon y. Comrs., 89-123; Deloatch v. Rogers, 86-358; State v. Norman, 82-687; 
Davis v. Moss, 81-303; Saunders v. Gatling, 81-298; People v. Wilson, 72-155; People v. 
Hilliard, 72-169; Norfieet v. Staton, 73-546; Jones v. Comrs., 77-280; State v. Tate, 66-231; 
Patterson v. Hubbs, 65-119; Clark v. Stanly, 66-59. 

Cases known as the ‘‘officeholding cases,’’ being contests for office based principally upon 
the legislative right to abolish an office and recreate it, and thereby oust the incumbent, and 
defended principally upon the doctrine that an officeholder has a property right in the office: 
Mial vy. Ellington, 134-131 (overruling Hoke v. Henderson, 15-1, on the point that one has 
property in an office, and all other cases based thereon); Taylor v. Vann, 127-243; White 
v. Murray, 126-153; Wilson v. Neal, 126-781; Mott v. Griffith, 126-775; Baker v. Hobgood, 
126-149; Dalby v. Hancock, 125-325; White v. Hill, 125-194; Gattis v. Griffin, 125-333; MeCall 
v. Zachary, 125-249, 131-466; McCall v. Webb, 125-243; McCall v. Gardner, 125-238; Abbott 
v. Beddingfield, 125-256; Greene vy. Owen, 125-212; Bryan v. Patrick, 124-651; State Prison 
v. Day, 124-362; Wilson v. Jordan, 124-683; Cunningham v. Sprinkle, 124-640; R. R. v. 
Dortch, 124-663; Ward vy. Elizabeth City, 121-1; Caldwell v. Wilson, 121-468; Wood v. 
Bellamy, 120-212; Lusk v. Sawyer, 120-225; Miller y. Alexander, 122-721; McDonald v. Mor- 
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row, 119-676; Trotter v. Mitchell, 115-193; State v. Womble, 112-867; Bd. of Ed. v. Kenan, 
112-568; McNamee vy. Alexander, 109-246; State v. Cutshall, 110-545; Lyon vy. Akin, 78-258; 
Prairie v. Worth, 78-169; Vann vy. Pipkin, 77-408; Bunting v. Gales, 77-383; Brown v. Turner, 
70-93; Clark v. Stanly, 66-59; King v. Hunter, 65-603; State v. Smith, 65-369; Galloway v. 
Jenkins, 63-147; Barnes v. Barnes, 53-366; Cotten v. Ellis, 52-545; State v. Glen, 52-321; 
Thompson vy. Floyd, 47-313; State v. Moss, 47-66; Houston v. Bogle, 32-496; Hoke v. Hen- 
derson, 15-1. 

In whose name and what form action brought, see Atty.-General v. R. R., 134-481; State v. 
Norman, 82-687; Saunders v. Gatling, 81-298; People v. Heaton, 77-18; Tuck v. Hunt, 73-24; 
People v. Hilliard, 72-169; Patterson v. Hubbs, 65-119; Loftin v. Sowers, 65-251. Plaintiff’s 
right to recover in a contested election case depends upon his own right to the office and not 
upon defects in defendant’s title: Stanford v. Ellington, 117-158. 

Cases where forfeiture of public office claimed: Caldwell v. Wilson, 121-425; Vann y. Pipkin, 
77-408. 

Action brought by citizen and taxpayer to try right of one person to hold two offices: Barn- 
hill v. Thompson, 122-493; Foard v. Hall, 111-369; Hines v. Vann, 118-3; Midgett v. Gray, 
158-133; s. ¢., 159-443. What is a usurpation of or intrusion into office hereunder, discussed in 
Brown vy. Turner, 70-93. 

Attorney-general cannot of his own motion bring action to vacate charter: Attorney-Gen- 
eral v. R. R., 134-481. Proper remedy to determine right of foreign corporation to do busi- 
ness in the state: Mining Co. v. Lumber Co., 173-593—to restrain a corporation from exer- 
cising unwarranted powers, Power Co. v. Power Co., 171-248; Land Co. v. Traction Co., 162- 
314to vacate franchise: Attorney-General v. R. R., 134-481—to vacate oyster entry, Blount 
v. Simmons, 120-19. 


871. Action by private person with leave. When application is made to the 
attorney-general by a private relator to bring such an action, he shall grant leave 
that it may be brought in the name of the state, upon the relation of such appli- 
cant, upon the applicant tendering to the attorney-general satisfactory security 
to indemnify the state against all costs and expenses which may accrue in conse- 
quence of the action. 

Rey., s. 828; Code, s. 608; 1874-5, c. 76; 1881, ce. 330. 

For costs in such action, see Costs, s. 13. 

For involuntary dissolution of corporations at the instance of private persons, see 
Corporaticns, s. 1185. 

The above section allowing prosecution of an action in the name of the state to assert the 
right of a citizen to a public office is not for that reason unconstitutional: McCall v. Webb, 
135-356. The action is brought by the relator as the real party in interest: Jones v. Riggs, 
154-281. The fact that the person receiving the highest number of votes is ineligible does not 
entitle the next highest to the office: State v. Bateman, 162-588. 

As to relator in contested election cases, and in other cases where right of office involved, 
see Houghtalling v. Taylor, 122-141; Barnhill vy. Thompson, 122-493; Shennonhouse v. Withers, 
121-376; Hines v. Vann, 118-3; Foard v. Hall, 111-369; Saunders v. Gatling, 81-298, and 
eases cited; Tuck v. Hunt, 73-24; Tate v. Morehead, 65-681; Loftin v. Sowers, 65-251—in 
action to try title of person holding two offices at one time, Barnhill v. Thompson, 122-493; 
Midgett v. Gray, 158-133; s. ¢., 159-443—in action to vacate a charter, Attorney-General v. 
R. R., 134-481—in action to vacate an oyster entry, Blount v. Simmons, 120-19. 

Leave of attorney-general is a necessary requisite for relator to sue: Midgett v. Gray, 158- 
133; s. ¢., 159-443. How such leave may be shown: Hcherd v. Viele, 164-122. As to when 
indemnifying bond may be filed and consent to bring action secured: Shennonhouse v. Withers, 
121-376. Effect of judgment for relator: Burke v. Jenkins, 148-25. 

Case merely referring to section: Blount v. Simmons, 120-20. 


872. Solvent sureties required. The attorney-general, before granting leave 
to a private relator to bring a suit to try the title to an office, may require two 
sureties to the bond required by law to be filed to indemnify the state against 
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costs and expenses, and require such sureties to justify, and may require such 
proof and evidence of the solvency of the sureties as is satisfactory to him. 

Rey., s. 829; 1901, c. 595, s. 2. 

See Midgett v. Gray, 158-133; s. ¢., 159-443. 


873. Leave withdrawn and action dismissed for insufficient bond. When the 
attorney-general has granted leave to a private relator to bring an action in the 
name of the state to try the title to an office, and it afterwards is shown to the 
satisfaction of the attorney-general that the bond filed by the private relator is 
insufficient, or that the sureties are insolvent, the attorney-general may recall 
and revoke such leave, and upon a certificate of the withdrawal and revocation 
by the attorney-general to the clerk of the court of the county where the action 
is pending, it is the duty of the presiding judge, upon motion of the defendant, 
to dismiss the action. 

Rey., s. 880; 1891, ¢c. 595. 

See Midgett v. Gray, 158-133; s. ¢., 159-443. 


874. Arrest and bail of defendant usurping office. When action is brought 
against a person for usurping an office, the attorney-general, in addition to the 
statement of the cause of action, may set forth in the complaint the name of the 
person rightfully entitled to the office, with a statement of his right thereto; and 
in such case, upon proof by affidavit that the defendant has received fees or 
emoluments belonging to and by means of his usurpation of the office, an order 
shall be granted by a judge of the superior court for the arrest of the defendant, 
and holding him to bail; and thereupon he shall be arrested and held to bail in 
the manner, and with the same effect, and subject to the same rights and lia- 
bilities, as in other civil actions where the defendant is subject to arrest. 

Rey., s. 831; Code, s. 609; C. C. P., s. 369; 1883, ce. 102. 

As to complaint hereunder: Houghtalling v. Taylor, 122-141; Hancock v. Hubbs, 98-589; 


Hahn y. Stinson, 98-591; Oden v. Bates, 98-594; Kilburn v. Patterson, 98-593; Patterson 
v. Hubbs, 65-119. 


875. Several claims tried in one action. Where several persons claim to be 
entitled to the same office or franchise, one action may be brought against all 
of them, in order to try their respective rights to the office or franchise. 

Rey., s. 882; Code, s. 614; C. C. P., s. 374. 

Objection of misjoinder sustained in Cromartie y. Parker, 121-198. 


876. Trials expedited. All actions to try the title or right to any state, county 
or municipal office stand for trial at the return term of the summons, if a copy 
of the complaint was served with the summons at least thirty days before the 
return day thereof; and it is the duty of the judges to expedite the trial of these 
actions, and to give them precedence over all others, civil or criminal. It is 
unlawful to appropriate any public funds to the payment of counsel fees in any 
such action. 

Reyv., s. 883; Code, s. 616; 1901, c. 42; 1874-5, ec. 173. 

Section cited in Graded School v. MeDowell, 157-316. 


877. Time for bringing action. All actions brought by a private relator, upon 
the leave of the attorney-general, to try the title to an office must be brought, 
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and a copy of the complaint served on the defendant, within ninety days after 
his induction into the office to which the title is to be tried; and when it appears 
from the papers in the cause, or is otherwise shown to the satisfaction of the 
court, that the summons and complaint have not been served within ninety days, 
it is the duty of the judge upon motion of defendant to dismiss the action at any 
time before the trial, at the cost of the plaintiff. 

Rey., s. 8384; 1901, c. 519; 1903, c. 556. 


This remedy does not apply where defendant has held the office more than ninety days before 
plaintiff’s cause of action accrued, or where notice cannot be given: Rhodes vy. Love, 153-468. 


878. Defendant’s undertaking before answer. Before the defendant may an- 
swer or demur to the complaint he must execute and file in the superior court 
clerk’s office of the county wherein the suit is pending, an undertaking, with good 
and sufficient surety, in the sum of two hundred dollars, which may be increased 
from time to time in the discretion of the judge, to be void upon condition that 
the defendant pays to the plaintiff all such costs and damages, including damages 
for the loss of such fees and emoluments as may or ought to have come into the 
hands of the defendant, as the plaintiff may recover. 

Rey., S. 885; 1895, c. 105. 

Section cited in Graded School v. MeDowell, 157-316. 


879. Possession of office not disturbed pending trial. In any civil action pend- 
ing in any of the courts of this state in which the title to an office is involved, 
the defendant being in the possession of the office and discharging the duties 
thereof shall continue therein pending the action, and no judge shall make a 
restraining order interfering with or enjoining such officer in the premises. The 
officer shall, notwithstanding any such order, continue to exercise the duties 
of the office pending the litigation, and receive the emoluments thereof. 

Rey., s. 836; 1899, c. 33. 

Section cited in Rogers v. Powell, 174-388. 


880. Judgment by default and inquiry on failure of defendant to give bond. 
At any time after a duly verified complaint is filed alleging facts sufficient to 
entitle plaintiff to the office, whether this complaint is filed at the beginning of 
the action or later, the plaintiff may, upon ten days notice to the defendant or 
his attorney of record, move before the judge resident in or riding the district, 
at chambers, to require the defendant to give the undertaking specified in second 
section preceding. It is the duty of the judge to require the defendant to give 
the undertaking within ten days, and if it is not so given, the judge shall render 
judgment in favor of plaintiff and against defendant for the recovery of the office 
and the costs, and a judgment by default and inquiry to be executed at a term for 
damages, including loss of fees and salary. Upon the filing of the judgment for 
the recovery of such office with the clerk, it is his duty to issue and the sheriff’s 
duty to serve the necessary process to put the plaintiff into possession of the 
office. If the defendant shall give the undertaking, the court, if judgment is 
rendered for plaintiff, shall render judgment against the defendant and his sure- 
ties for costs and damages, including loss of fees and salary. Nothing herein 
prevents the judge’s extending, for cause, the time in which to give the under- 
taking. 

Reyv., 8. 837 ; 1899, c. 49 ;°1895, ec. 105, s. 2. 
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881. Service, of summons and complaint. The service of the summons and 
complaint as hereinbefore provided may be made by leaving a copy at the last 
residence or business office of the defendant or defendants, and service so made 
shall be deemed a legal service. 

Rey., s. 838; 1899, ¢. 126. 


882. Judgment in such actions. In every such case judgment shall be ren- 
dered upon the right of the defendant, and also upon the right of the party 
alleged to be entitled, or only upon the right of the defendant, as justice requires. 
When the defendant, whether a natural person or a corporation, against whom 
the action has been brought, is adjudged guilty of usurping or intruding into, or 
unlawfully holding or exercising any office, franchise or privilege, judgment shall 
be rendered that the defendant be excluded from such office, franchise or priv- 
ilege, and also that the plaintiff recover costs against him. The court may also, 
in its discretion, fine the defendant a sum not exceeding two thousand dollars. 


Rey., ss. 839, 840; Code, ss. 610, 615; R. C., c. 95; C. C. P., ss., 370, 375; Const., Art IX, 
s. 5. 

Judgment rendered, how, when action brought by attorney-general on his own information 
and not on behalf of contestant: Saunders v. Gatling, 81-298; People v. Hilliard, 72-169. A 
judgment for relator compels his admission to the office, and if he fails to give the official 
bond he may be ousted by application to revoke the judgment: Burke v. Comrs., 148-46. 

Section referred to in State v. Ballard, 122-1028. 


883. Mandamus to aid relator. In any civil action brought to try the title or 
right to hold any office, when the judgment of the court is in favor of the relator 
in the action, it is the duty of the court to issue a writ of mandamus or such 
other process as is necessary and proper to carry the judgment into effect, and 
to induct the party entitled into office. 

Rev., s. 841; 1885, c. 406, s. 1. 


See decision rendered prior to this enactment in Hannon vy. Comrs., 89-125. After judgment 
in favor of relator a mandamus will issue to induct him into the office: Rhodes v. Love, 
153-468. 


884. Appeal; bonds of parties. No appeal by the defendant to the supreme 
court from the judgment of the superior court in such action shall stay the 
execution of the judgment, unless a justified undertaking is executed on the part 
of the appellant by one or more sureties, in a sum to be fixed by the court, con- 
ditioned that the appellant will pay to the party entitled to the same the salary, 
fees, emoluments and all moneys whatsoever received by the appellant by virtue 
or under color of the office. In no event shall the judgment be executed pending 
appeal, unless a justified undertaking is executed on the part of the appellee by 
one or more persons in a sum to be fixed by the court, conditioned that the 
appellee will pay to the party entitled to the same the salary, fees, emoluments 
and all moneys whatsoever received by the appellee by virtue or under color of 
office during his occupancy thereof. 

Rey., s. 842; 1885, c. 406, s. 2. 

See decision prior to this enactment in Hannon v. Comrs., 89-125. 


885. Relator inducted into office; duty and damages. If the judgment is ren- 
dered in favor of the person alleged to be entitled, he shall be entitled, after 
taking the oath of office and executing such official bond as may be required by 
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law, to take upon himself the execution of the office. It is his duty, immediately 
thereafter, to demand of the defendant in the action all the books and papers in 
his custody, or within his power, belonging to the office from which he has been 
excluded. He may then recover by action the damages which he has sustained 
by reason of the usurpation by the defendant of the office. 

Rev., ss. 848, 844; Code, ss. 611, 613; C. C. P., ss. 371, 373. 

Where relator had been appointed and qualified, supreme court decision in his favor, upon 
being filed, ex proprio vigore places him in possession: Caldwell v. Wilson, 121-480. 

The judgment in a proceeding to recover possession of an usurped office is self-executing, 
and operates itself as ouster of defendant, requiring no further and final process to render it 
effectual: Hannon vy. Comrs., 89-124. Section cited in Rhodes v. Love, 153-468. 

Judgment in favor of one claiming office lays foundation for action for damages for time 
office has been wrongfully withheld: McCall v. Webb, 126-760, 135-361; Swain v. McRae, 80- 
113; Jones v. Jones, 80-127; Howerton v. Tate, 70-161—and failure to get judgment in quo 
warranto for fees and salary is a bar to a new and independent action for such fees and salary, 
McCall v. Webb, 135-356; Graded School v. MeDowell, 157-316. 


886. Refusal to surrender official papers misdemeanor. If a person against 
whom a judgment has been rendered in an action brought to recover a public 
office shall fail or refuse to turn over, on demand, to the person adjudged to be 
entitled to such office, all papers, documents and books belonging to such office, 
he shall be guilty of a misdemeanor. 

Revs oOUl Coden so Gl2s8On Ch Pen ora: 


887. Action to recover property forfeited for state. When any property, real 
or personal, is forfeited to the state, or to any officer for its use, an action for the 
recovery of such property, alleging the grounds of the forfeiture, may be brought 
by the proper officer in any superior court. 

Rev., s. 845; Code, s. 621; C. C. P., s. 381. 


Art. 41. WastE 


888. Remedy and judgment. Wrongs, remediable by the old action of waste, 
are subjects of action as other wrongs; and the judgment may be for damages, 
forfeiture of the estate of the party offending, and eviction from the premises. 

Rey., s. 853; Code, s. 624; C: C. P., s. 388. 

Waste defined: Norris v. Laws, 150-599; Fleming vy. Sexton, 172-250; Sherrill v. Connor, 
107-630; King v. Miller, 99-583; Dills v. Hampton, 92-565; Ballentine v. Poyner, 3-110; 
Ward v. Sheppard, 3-288. Instances of what is and what is held not to be waste: Cherry v. 
Canal Co., 140-422; Starnes v. Hill, 112-9; Sherrill v. Connor, 107-630; Dorsey v. Moore, 
100-41; King v. Miller, 99-583; Sledge v. Blum, 63-374; Dodd v. Watson, 57-48; Lambeth v. 
Warner, 55-165; Davis v. Williams, 40-308; Shine v. Wilcox, 21-631; Carr v. Carr, 20-317; 
Parkins v. Coxe, 3-339; Ballentine v. Poyner, 3-268; Ward v. Sheppard, 3-283. Statute must 
be followed: Hybart v. Jones, 130-227. In action by widow against heirs to recover payments 
allotted to her as dower and made a charge on land, heirs cannot set up her waste as counter- 
claim, but must proceed hereunder: Hybart v. Jones, 130-227. Rights and liabilities of life 
tenant in cutting timber: Fleming y. Sexton, 172-250; Thomas v. Thomas, 166-627; Norris 
v. Laws, 150-599. 


889. For and against whom action lies. In all cases of waste, an action lies in 
the superior court at the instance of him in whom the right is, against all persons 
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committing the waste, as well tenant for term of life as tenant for term of years 
and guardians. 


Rey 8. S04. Code, Ss. 6255 Re C.. Call 6G 4seeds- so2 Een ail lewc.. 25) ORM C Wom mc. tom 20 
Edw. I, st. 2; 11 Hen. VI, c. 5. 


Action for waste lies in favor of him who hath the estate of inheritance, the remainderman 
or reversioner: Cherry v. Canal Co., 140-422; Dorsey v. Moore, 100-41; Wall v. Williams, 91- 
477; Burnett v. Thompson, 51-210; Browne v. Blick, 7-511—but not in favor of a contingent 
remainderman, who must be protected by injunction, Richardson v. Richardson, 152-705; 
Latham vy. Lumber Co., 139-9; Cowand v. Meyers, 99-198; Gordon v. Lowther, 75-193; 
Douthett v. Bodenhamer, 57-444; Braswell v. Morehead, 45-26. Action may be brought by 
reversioner, though he may have purchased particular estate after waste committed: Dupree 
v. Dupree, 49-387. Action for waste lies against tenant in dower, when: Carr v. Carr, 20-317— 
but not against husband of such tenant, Davis v. Gilliam, 40-308—unless such husband at- 
tempts to remove a house therefrom, even though he built it himself, Dozier v. Gregory, 46-100. 
Action for permissive waste can be brought against life tenant: Sherrill v. Connor, 107-630; 
Norris v. Laws, 150-599. Creditor cannot bring action hereunder: Jones v. Britton, 102-174. 
The right to sue for waste includes the right to restrain its commission: Morrison v. Morri- 
son, 122-598; Person v. Person, 154-453. 


890. Tenant in possession liable. Where a tenant for life or years grants his 
estate to another, and still continues in the possession of the lands, tenements, 
or hereditaments, an action lies against the said tenant for life or years. 

Rey. scons Coders: G26- Rh, C2 ¢ 116s) 2s en Vilcso: 


891. Action by tenant against cotenant. Where a joint tenant or a tenant in 
common commits waste, an action lies against him at the instance of his cotenant 
or joint tenant. 

Rev., s. 856; Code, s. 627; R. C., c. 116, s. 4; 13 Edw. I, ec. 22. 

Under this section one tenant in common may sue his cotenant for cutting crossties and 
hauling them away: Hinson v. Hinson, 120-400—and since right to sue carries with it right 
to restrain, one tenant can restrain his cotenant, Morrison y. Morrison, 122-598. As to what 


is waste as between tenants in common for which action can be brought, see Darden v. Cowper, 
52-210; Smith v. Sharpe, 44-91; Walling v. Burroughs, 43-60; Vick v. Tripp, 153-90. 


892. Action by heirs. Every heir may bring action for waste committed on 
lands, tenements, or hereditaments of his own inheritance, as well in the time of 
his ancestor as in his own. 


Reyv., s. 857; Code, s. 628; R. C., ec. 116, s. 5; 6 Hdw. I, c. 5; 11 Hen. VI, c. 5; 20 Edw. I, 
Stz2, 


In a suit by widow against heirs to recover payments allotted to her as dower and made 
charge on land, heirs cannot set up by way of counterclaim damages for waste committed by 
widow, but must proceed under statute: Hybart v. Jones, 130-227. 


893. Judgment for treble damages and possession. In all cases of waste, when 
judgment is against the defendant, the court may give judgment for treble the 
amount of the damages assessed by the jury, and also that the plaintiff recover 
the place wasted, if the damages are not paid on or before a day to be named in 
the judgment. 

Rey., 8. 858; Code, s. 629; R. C., c. 116, s. 3; 6 Edw. I, c. 5; 20 Edw. I, st. 2. 


Judgments according to this section: Hybart y. Jones, 130-227; Sherrill v. Connor, 107-543. 
Not error to render judgment for damages merely, and not also for place wasted: Bright 
v. Wilson, 1-251. As to waste by plaintiff set up as counterclaim, see Hybart v. Jones, 130-227. 
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Art, 42. . NuIsANCE 


894. Remedy for nuisance. Injuries remediable by the old writ of nuisance 
are subjects of action as other injuries; and in such action there may be judg- 
ment for damages, or for the removal of the nuisance, or both. 

Rev., s. 825; Code, s. 680; C. C. P., s. 387. ; 

For injunctions against nuisances, public and private, see annotations under section 843. 
Remedy for nuisance is by injunction, not mandamus: Horne v. Comrs., 122-470. Judgments 
with conditions attached: Hickory v. R. R., 143-451; Hyatt v. Myers, 71-271. To abate a 
public nuisance by civil action the plaintiff must show special damage: Pruitt v. Bethell, 
174-454; MeManus v. R. R., 150-655. When permanent damages may be recovered and when 
temporary damages for nuisance: Rhodes v. Durham, 165-679; Webb vy. Chemical Co., 170- 
662; Donnell vy. Greensboro, 164-331; Moser v. Burlington, 162-141; Hines v. Rocky Mount, 
162-409; Little v. Lenoir, 151-415; Taylor v. R. R., 145-400. Manner of estimating damages: 
Brown vy. Chemical Co., 162-84; s. ¢., 165-421. When the parties have presented the case with 
a view to permanent damages, the court will not change it: Ibid. 


SUBCHAPTER XV. INCIDENTAL PROCEDURE IN CIVIL ACTIONS 


Art. 43. CoMPROMISE 


895. By agreement receipt of less sum is discharge. In all claims, or money 
demands, of whatever kind, and howsoever due, where an agreement is made 
and accepted for a less amount than that demanded or claimed to be due, in 
satisfaction thereof, the payment of the less amount according to such agreement 
in compromise of the whole is a full and complete discharge of the same. 

Rey., s. 859; Code, s. 574; 1874-5, ¢e. 178. 

This section constitutional: Koonce v. Russell, 103-179. A compromise made since this 
enactment is presumed to have been made with reference thereto: Ibid. The payment of a 
less amount in accordance with agreement in compromise of whole is a full discharge: York 
v. Westall, 143-276; Wittkowsky v. Baruch, 127-313; Kerr vy. Sanders, 122-635; Pruden v. 
R. R., 121-509; Petit v. Woodlief, 115-120; Jones v. Mizell, 104-16; Koonce v. Russell, 103- 
179; Tiddy v. Harris, 101-593—and a contract to compromise at certain figures is enforceable, 
Boykin v. Buie, 109-501. As to certain agreements of compromise being within statute of 
frauds, see York v. Westall, 143-276. Where agreement of compromise contains condition 
to be performed by plaintiff before payment, failure of defendant to pay does not invalidate 
compromise, plaintiff having failed to comply with condition: Ramsey v. Browder, 136-251. 
Agreement of compromise by telegram cannot be altered by creditor: Pruden v. R. R., 121- 
509. Where plaintiff agreed to accept $50 in compromise of what he figured was a $54 debt, 
but afterward found debt was larger, held no compromise except of $54: Holden v. Warren, 
118-327. Where claim for damages compromised by defendant primarily liable it enures to 
benefit of one secondarily liable: Brown vy. Louisburg, 126-701. Where there was an agree- 
ment to compromise a charge upon land, but defendant failed to comply, the debt did not 
become a personal one, but still remained a charge: Hunt v. Wheeler, 116-422. As to com- 
promise of municipal debt, see Bank v. Comrs., 116-339. Where debtor pays a sum supposed 
by him to be a balance due on a bond, but creditor simply says he will credit on bond, it is 
no compromise: King v. Phillips, 94-555. Where check for less amount than due was marked 
‘“in full for services,’’ when cashed it is a settlement in full: Kerr v. Sanders, 122-635; Cline 
vy. Rudisill, 126-523; Petit v. Woodlief, 115-120—and creditor cannot alter the matter by 
writing on check ‘‘accepted for one month’s services,’’ Ibid.; also Pruden v. R. R., 121-509; 
Long vy. Miller, 93-233. 

The amount paid must be accepted as offered; it is not conclusive, but the intention of the 
parties is a question for the jury: Mercer v. Lumber Co., 173-49; Aydlett v. Brown, 153-334; 
Armstrong v. Lonon, 149-434; Supply Co. v. Dowd, 146-191; Drewry-Hughes Co. v. Davis, 
151-295. There must be a disputed claim: Rosser v. Bynum, 168-340. When the amount 


387 


896 . CIVIL PROCEDURE—Aarr. 43 Ch. 12 


paid was the only amount due at the time, it will not apply to subsequent liability: Moore v. 
Casualty Co., 150-153. When interest is payable on the debt, payment of the principal will 
not discharge: Grocery Co. v. Taylor, 175-37. Giving a new note will discharge the old obli- 
gation if so intended by the parties: Bank v. Walser, 162-54. When the debtor admits one 
amount to be due and asks to be discharged from another, sending a check ‘‘for account in 
full’’ does not discharge the other obligation: Bogert v. Mfg. Co., 172-248. The plea of 
accord and satisfaction should be determined before a trial upon the merits: McAuley v. 
‘Sloan, 173-80. 


896. Tender of judgment. The defendant, at any time before the trial or 
verdict, may serve upon the plaintiff an offer in writing to allow judgment to be 
taken against him for the sum or property, or to the effect therein specified, with 
costs. If the plaintiff accepts the offer, and gives notice thereof in writing 
within ten days, he may file the summons, complaint, and offer, with an affidavit 
of notice of acceptance, and the clerk must thereupon enter judgment accord- 
ingly. If the notice of acceptance is not given, the offer is deemed withdrawn, 
and cannot be given in evidence; and if the plaintiff fails to obtain a more 
favorable judgment he cannot recover costs, but must pay the defendant’s costs 
from the time of the offer. If the defendant sets up a counterclaim in his 
answer to an amount greater than the plaintiff’s claim, or sufficient to reduce 
the plaintiff’s recovery below fifty dollars, then the plaintiff may serve upon 
the defendant an offer in writing to allow judgment to be taken against him for 
the amount specified, or to allow the counterclaim to the amount specified, with 
costs. If the defendant accepts the offer, and gives notice thereof in writing 
within ten days, he may enter judgment as above for the amount specified, if 
the offer entitles him to judgment, or if the amount specified in the offer is 
allowed him in the trial of the action. If the notice of acceptance is not given, 
the offer is deemed withdrawn, and cannot be given in evidence; and if the 
defendant fails to recover a more favorable judgment, or to establish his counter- 
claim for a greater amount than is specified in the offer, he cannot recover eosts, 
but must pay the plaintiff’s costs from the time of the offer. 

Rev., s.. 860; Code, s. 573; C. C.-P., s. 328. 


Money paid into court as a tender, if taken out by plaintiff, is a settlement of the debt, he 
having accepted same upon conditions and terms annexed: Cline v. Rudisill, 126-523. Tender 
by tenant of rent accrued after termination of lease does not preclude landlord from recover- 
ing possession: Vanderford v. Foreman, 129-217. Where plaintiff recovers no more than the 
tender, he should be taxed with costs: Cowles v. Assurance Society, 170-368; Phillips v. Little, 
147-282; Pollock v. Warwick, 104-638; see Smith v. B. and L. Assn., 119-256, and cases cited; 
Russ v. Brown, 113-227. As to tender in action for conversion of personal property, see 
Stephens v. Koonce, 103-266. Offer of compromise not accepted cannot be given in evidence: 
Grocery Co. v. Taylor, 162-307; Hughes v. Boone, 102-137. A tender hereunder must be made 
by all the defendants or by their common attorney: Williamson v. Canal Co., 84-629. The 
tender must be in writing and signed by the party: Medicine Co. v. Davenport, 163-294. For 
tender of judgment in justice’s court, see section 1500, Rule 15. Where judgment was 
rendered against two defendants in justice’s court and one appealed, and in superior court 
tendered judgment for less than justice’s judgment but more than was recovered in superior 
court, plaintiff is entitled to costs: Wyatt v. Wilson, 152-276. 


897. Conditional tender of judgment for damages. In an action arising on 
contract, the defendant may, with his answer, serve upon the plaintiff an offer 
in writing, that if he fails in his defense, the damages be assessed at a specified 
sum; and if the plaintiff signifies his acceptance thereof in writing, ten days 
before the trial, and on the trial has a verdict, the damages shall be assessed 
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accordingly. If the plaintiff does not accept the offer, he must prove his damages, 
as if it had not been made, and may not introduce it in evidence. If the damages 
assessed in his favor do not exceed the sum mentioned in the offer, the defendant 
shall recover his expenses incurred in consequence of any necessary preparation 
or defense in respect to the question of damages. This expense shall be ascer- 
tained at the trial. 

Rey., ss. 861, 862; Code, ss. 575, 576; C. C. P., ss. 329, 330. 


A tender will not aid a defective demurrer; tender may accompany an answer or reply to 
counterclaim: Hall v. Tel. Co., 139-373. 


In an action for damages, an agreement that damages be placed at a certain amount if 


plaintiff recover, was not a compromise hereunder: Garrett v. Pegram, 120-288. As to costs, 
see section 896. 


898. Disclaimer of title in trespass; tender of judgment. In actions of tres- 
pass upon real estate, the defendant in his answer may disclaim any title or 
claim to the lands on which the trespass is alleged by the complaint to be done, 
may allege that the trespass was by negligence or involuntary, and may make 
a tender or offer of sufficient amends for the trespass. If the plaintiff contro- 
verts such answer or a part thereof, and at the trial verdict is found for the 
defendant, or if the plaintiff is nonsuited, he is barred from the said action and 
all other suits concerning the same. 

Rey., s. 863; Code, s. 577; Rev. Code, c. 31, s. 79; 1715, c. 2, s. 7. 


Disclaimer should be filed in the beginning, and not as an admission in the progress of the 
trial: Swain v. Clemmons, 175-240. Case of involuntary trespass on account of ignorance of 
boundary: Blackburn vy. Bowman, 46-441. 


Art. 44. EXAMINATION OF PARTIES 


899. Action for discovery abolished. No action to obtain discovery under 
oath, in aid of the prosecution or defense of another action, shall be allowed, 
nor shall any examination of a party be had on behalf of the adverse party, 
except in the manner prescribed by this article. 

Rey., s. 864; Code, s. 579; C. C. P., s. 332. 

This and the following sections of this article take the place of the old bill of discovery: 
Phillips v. Land Co., 174-542; Helms v. Green, 105-251; Tobacco Co. v. Tobacco Co., 144-369; 
Holt v. Warehouse Co., 116-490; Dunn y. Johnson, 115-258; Fertilizer Co. v. Taylor, 112-141; 
Hudson vy. Jordan, 108-13; Coates v. Wilkes, 92-376. Section only authorizes examination of 
parties or those interested in action: Strudwick v. Broadnax, 83-401; but as to corporations, 
see next section. Where venue changed, pending removal, these proceedings can be had in 
either county: Comrs. v. Lemly, 85-341. For inspection of documents, see section 1823. 


900. Adverse party examined. A party to an action may be examined as a 
witness at the instance of any adverse party, and for that purpose may be com- 
pelled, in the same manner and subject to the same rules of examination as any 
other witness, to testify, either at the trial or conditionally or upon commission. 
Where a corporation is a party to the action, this examination may be made of 
any of its officers or agents. 

Rey... s. soo. Code; s> 5380), C. C2 P., s. 333.5,1907,-¢. 799. 


As to examining officers and employees of corporations, see Tobacco Co. v. Tobacco Co., 
144-369 (notice the amendment of 1907, c. 799); Holt v. Warehouse Co., 116-480—and ex- 
amining books of corporations, see Holt v. Warehouse Co., 116-480. See cases cited under 
section 901. 
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901. Before trial in his own county. The examination, instead of being had 
at the trial, as provided in the preceding section, may be had at any time before 
the trial, at the option of the party claiming it, before a judge, commissioner 
duly appointed to take depositions, or clerk of the court, on a previous notice 
to the party to be examined, and any other adverse party, of at least five days, 
unless for good cause shown the judge or court orders otherwise. 

Rey., s. 866; Code, s. 581; 1893, c. 114; C. C. P., s. 334; 1899, c. 65, s. 1. 

The facts which make it necessary to resort to the preliminary examination should be set 
forth by affidavit unless they appear of record: Bailey v. Matthews, 156-78. Preliminary 
examination may be had before complaint filed, if it appears to be necessary to enable the 
plaintiff to file his complaint: Smith v. Wooding, 177-546; Fields v. Coleman, 160-11; Holt 
v. Warehouse Co., 116-480. The examination cannot be had until the action is commenced, 
and the motion must be before the court in which the action is pending: Vyne v. Fogle Bros., 
176-351. 

No leave of court necessary to entitle plaintiff to examine defendant or party in interest: 
Vann v. Lawrence, 111-32. The right to examine the adverse party before trial is conferred 
by this section, and there is an appeal from its denial: Cartwright v. R. R., 176-36. Appeal 
does not lie from an order made for examination or a refusal to discharge order: Clark v. 
Peebles, 122-163; Holt v. Warehouse Co., 116-480—but see Ward v. Martin, 175-287—or from 
order directing examination to proceed, Vann v. Lawrence, 111-32. Examination of defend- 
ant filed in record cannot be taken as a part of answer for purpose of passing upon demurrer: 
Whitaker v. Jenkins, 138-476. Plaintiff does not make defendant his witness by examining 
him hereunder: Coates v. Wilkes, 92-376; Shober v. Wheeler, 113-370. 


902. Compelling attendance of party for examination before trial. The party 
to be examined, as provided in the preceding section, may be compelled to attend 
in the same manner as a witness who is to be examined conditionally; but he 
shall not be compelled to attend in any county other than that of his residence 
or where he may be served with a summons for his attendance. The examination 
shall be taken and filed by the judge, clerk or commissioner, as in case of wit- 
nesses examined conditionally, and may be read by either party on the trial. 

Rey., ss. 866, 867; Code, ss. 581, 582; C. C. P., ss. 334, 385; 1899, c. 65, s. 2. 


Notice of motion made at a regular term is not required, since parties are fixed with notice 
of proceedings in term: Jones v. Jones, 173-279; Hardware Co. v. Banking Co., 169-744; 
Patrick v. Dunn, 162-19. The party is subject to examination in the county of his residence: 
Bailey v. Matthews, 156-78. Where, by assent of defendant, order was made for examination 
outside of county, he cannot withdraw his assent and refuse to answer; his refusal puts him 
in contempt: Fertilizer Co. v. Taylor, 112-141; Ledbetter v. Pinner, 120-457. 

To claim privilege against self-crimination the party examined must show that the evidence 
would necessarily tend to criminate him, or claim the privilege during examination: Ward y. 
Martin, 175-287; Bailey v. Matthews, 156-78. The claim of privilege must be by the party 
and on oath: Ward v. Martin, 175-287. 

The examination may be read in evidence by either party: Phillips v. Land Co., 174-542; 
Walker v. Cooper, 159-536. The death of the other party will not exclude this as evidence: 
Phillips v. Land Co., 174-542. Plaintiff not compelled to use testimony of adversary at trial: 
Shober v. Wheeler, 113-370. Testimony of defendant cannot be taken as part of answer for 
purpose of passing upon demurrer: Whitaker v. Jenkins, 138-476. 


903. Party’s refusal to testify; penalty. If a party refuses to attend and 
testify, as provided in the preceding sections, he may be punished as for a con- 
tempt, and his pleadings may be stricken out. 

Rev., s. 869; Code, s. 584; C. C. P., s. 337. 

See Fertilizer Co. v. Taylor, 112-141; Ledbetter v. Pinner, 120-457. 
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904. Rebuttal of party’s testimony. The examination of the party thus taken 
may be rebutted by adverse testimony. 
Rey., s. 868; Code, s. 588; C. C. P., s. 336. 


Plaintiff can rebut defendant’s deposition on trial: Hudson v. Jordan, 108-13; Helms v. 
Green, 105-261. As to cross-examination and impeachment of adversary, see Coates v. Wilkes, 
92-376. 


905. Irresponsive answers may be met by party’s own testimony. A party 
examined by an adverse party, as provided in this article, may be examined in 
his own behalf, subject to the same rules of examination as other witnesses. But 
if he testifies to any new matter, not responsive to the inquiries put to him by 
the adverse party, or necessary to explain or qualify his answers thereto or to 
discharge himself when his answers would charge himself, the adverse party may 
offer himself and must be received as a witness in his own behalf in respect to 
the new matter, subject to the same rules of examination as other witnesses. 

Reyv., s. 870; Code, ss. 588, 585; C. ©. P., ss. 336, 338.” 


906. Real party in interest examined. A person for whose immediate benefit 
the action is prosecuted or defended, though not a party to the action, may be 
examined as a witness, in the same manner, and subject to the same rules of 
examination, as if he was named as a party. 

Rey., s. 871; Code, s. 586; C. C. P., s. 339. 


Section authorizes examination of parties only or of those interested in the action: Strud- 
wick v. Brodnax, 83-401; as to agent, etc., of corporations, see section 900. 


907. Examination of coplaintiff or codefendant. A party may be examined 
on behalf of his coplaintiff or codefendant as to any matter in which he is not 
jointly interested or liable with such coplaintiff or codefendant, and as to which 
a separate and not joint verdict or judgment can be rendered. He may be com- 
pelled to attend in the same manner as at the instance of an adverse party; but 
the examination thus taken cannot be used in behalf of the party examined. 
When one of several plaintiffs or defendants who are joint contractors, or are 
united in interest, is examined by the adverse party, the other of such plaintiffs 
or defendants may offer himself, and must be received, as a witness to the same 
cause of action or defense. 

Rey., s. 872; Code, s. 587; C. C. P., s. 340. 

For production of writings, see section 1823 et seq. See Penny v. Brink, 75-68. 


Art. 45. Mortons anp OrpDERS 


908. Definition of order. Every direction of a court or judge, made or entered 
in writing, and not included in a judgment, is an order. 
Rev., s. 873; Code, s. 594; C. C. P., ss. 344, 345. 


909. Motions; when and where made. An application for an order is a motion. 
Motions may be made to a clerk of a superior court, or to a judge out of court, 
except for a new trial on the merits. Motions must be made within the district 
in which the action is triable. A motion to vacate or modify a provisional 
remedy, and an appeal from an order allowing a provisional remedy, have 
preference over all other motions. 

Rev., s. 874; Code, s. 594; C. C. P., ss. 344, 345. 
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Motions which do not involve a substantial right, and the decision of which is not subject 
to appeal, may be renewed as subsequent events require: Allison vy. Whittier, 101-490; Sander- 
son v. Daily, 83-67—but decision on motions from which appeals might have been taken, but 
which were not taken, are res judicata, and motion cannot be renewed, Sanderson y. Daily, 
83-67; Henry v. Hilliard, 120-479; Allison v. Whittier, 101-490; Moore vy. Grant, 92-316; 
Roulhae v. Brown, 87-1; Mabry v. Henry, 83-298; Jones v. Thorne, 80-72; but see Moore vy. 
Moore, 131-371—but can be renewed before proper judge where first made before improper 
judge, Bank y. Wilson, 80-200. Party consenting to hearing of motion at chambers cannot 
in supreme court object that it was not heard at term: Gatewood y. Leak, 99-363. Except 
by consent, a motion other than a motion for an ancillary order or provisional remedy cannot 
be heard out of the county: Parker v. McPhail, 112-502; Moore v. Moore, 131-372, 130-334; 
Henry v. Hilliard, 112-479; Skinner v. Terry, 107-103; MeNeill v. Hodges, 99-248—and the 
consent necessary to hear outside must affirmatively appear of record, Godwin v. Monds, 
101-354. A motion in supreme court must be made in writing: Brafford v. Reed, 124-346— 
and notice of ten days must be given the adverse party, Herndon v. R. R., 121-498. The judge 
has the power to vacate or modify orders made in a cause at any time before final judgment: 
Welch v. Kingsland, 89-179. A motion to set aside a verdict cannot be granted at the suc- 
ceeding term unless the parties ha¥e consented to its continuance: Clothing Co. v. Bagley, 
147-37. Form in which a written motion should be made: Hartsfield v. Bryan, 177-166. The 
judge cannot hear motions or other matters outside of the court-room except such as are 
cognizable at chambers: May v. Ins. Co., 172-795. 


910. Affidavit for or against, compelled. When a party intends to make or 
oppose a motion in a court of record, and it is necessary for him to have the 
affidavit of any person who has refused to make it, the court may, by order, 
appoint a referee to take the affidavit or deposition of such person. The person 
may be subpcenaed and compelled to attend and make an affidavit before such 
referee, as before a referee to whom an issue is referred for trial. 

Rev., s. 875; Code, s. 594; C. C. P., ss. 844, 345. 

The reference under this section is within the discretion of the court: In re Brown, 168-417. 


911. Motions determined in ten days. When a motion is made in a cause or 
proceeding in any of the courts to obtain an injunction order, order of arrest, 
or warrant of attachment, granted in any such case or proceeding, or to vacate 
or modify the same, it is the duty of the judge before whom the motion is made 
to render his decision within ten days after the day on which the motion was 
submitted to him for decision. 

Reyv., s. 876; Code, s. 594; C. C. P., ss. 344, 345. 


912. Notice of motion. When notice of a motion is necessary, it must be served 
ten days before the time appointed for the hearing; but the court or judge may, 
by an order to show cause, prescribe a shorter time. 

Rev., s. 877; Code, s, 595; C. C. P., s. 346. 


Notice is necessary in all proceedings had before clerk: Blue vy. Blue, 79-69—in appeals 
taken from justice’s court when not taken at trial, State v. Johnson, 109-852—to subject 
administrator personally, when in an accounting assets are found and there is a return of 
nulla bona thereon, McDowell v. Asbury, 66-444—before granting injunction staying execu- 
tion on judgment, Faison v. McIlwaine, 72-312—before hearing motion to set aside judgment 
or order, Fisher v. Mining Co., 105-123. 

A person made a party to an action and upon whom service of summons has been made is 
fixed with notice of all motions, orders and decrees and all that transpires in the conduct of 
the case of which record is made: Spencer v. Credle, 102-68; Sparrow v. Davidson College, 
77-35; Hemphill v. Moore, 104-379; Stith v. Jones, 119-428; Ferrell v. Hales, 119-199; Zim- 
merman v. Zimmerman, 113-432; Coor v. Smith, 107-430; Wilson v. Pearson, 102-290; Wil- 
liams v. Whiting, 94-481; Stancill v. Gay, 92-455; University v. Lassiter, 83-38—but not of 
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motions and orders made out of term, of which notice must be given, Harper v. Sugg, 111-324; 
Coor v. Smith, 107-431; Allison v. Whittier, 101-490; Branch vy. Walker, 92-87. 

Ten days is the time fixed by statute for notice, but if no time is fixed a reasonable time 
is allowed: Bank y. Hotel Co., 147-594. A party is fixed with notice of motions made in 
term; if made out of term, ten days notice is required, but the judge may shorten the time: 
Jones v. Jones, 173-279. 


913. Orders without notice, vacated. An order made out of court, without 
notice to the adverse party, may be vacated or modified without notice by the 
judge who made it, or may be vacated or modified on notice, in the manner in 
which other motions are made. 

Rev., s. 514; Code, s. 546; C. C. P., s. 297. 

State v. Johnson, 109-855; Clayton v. Jones, 68-497; Blue v. Blue, 79-69; Sledge v. Blum, 
63-374. Where orders made by consent: Henry vy. Hilliard, 120-479. A judge of superior 


court has the power to vacate or modify orders made in a cause at any time before final judg- 
ment: Welch v. Kingsland, 89-179. 


Art. 46. Noricrs 


914. Form and service. All notices must be in writing, and notices and other 
papers may be served on the party or his attorney personally, where not other- 
wise provided in this chapter. 


Reyv., ss. 878, 879; Code, s. 597; C. C. P., ss. 349, 358. 

For statute against service on Sunday, see Sundays and Holidays, s. 3958. 

Contents of notices generally: Allen y. Strickland, 100-225. Must be in writing: Marion v. 
Tilley, 119-473; Allen v. Strickland, 100-225—but this seems to have reference only to notices 
in judicial proceedings, State v. Telfair, 130-645; Martin v. Buffaloe, 128-305. Notice to 
surety on indemnity bond of sheriff that sheriff has been sued need not be in writing: Martin 
v. Buffaloe, 128-305—nor need overseer’s notice to hands to work public roads, State v. Tel- 
fair, 130-645. 

Service of notices and papers hereunder must be made by an officer authorized to serve 
process of the court: Cullen v. Absher, 119-441—but any one not a party to an action may 
serve a subpoena and prove such service on his oath, State v. Johnson, 109-853. Service of 
case on appeal must be made by officer of the court: Herbin v. Wagoner, 118-656; McNeill 
v. R. R., 117-643; Forte v. Boone, 114-176; Cummings vy. Hoffman, 113-267; Lyman v. 
Ramseur, 113-503; State v. Price, 110-599; Sondley v. Asheville, 112-694—and so must notice 
of appeal, State v. Johnson, 109-852—and in neither case can attorney make valid service, 
Roberts v. Partridge, 118-355; Cummings v. Hoffman, 113-267; State v. Price, 110-599; State 
v. Johnson, 109-852—nor can a constable serve a case on appeal to supreme court, Forte v. 
Boone, 114-176. A chief of police can serve notices where given special powers of sheriff in 
town charter: Lowe v. Harris, 121-287. As to powers of city police and town constables in 
service of papers, see Lowe v. Harris, 121-287; Baker v. Brem, 126-367; Appomattox Co. v. 
Buffaloe, 121-37; Davis v. Sanderlin, 119-84. Alias notice can be issued and served where 
original notice was placed in hands of proper officer, who failed to properly serve: Hinsdale 
v. Underwood, 116-594; Allen y. Strickland, 100-225. Town constable cannot serve notice of 
deposition in action pending in superior court: Cullen v. Absher, 119-441; Brown v. Myers, 
150-441. Notice of a deposition, signed by a party to the action, is not process: Cullen v. 
Absher, 119-441. As to notice required of motions and orders made after term of court, see 
Harper v. Sugg, 111-324; Coor v. Smith, 107-430, and cases cited. As to service on agent in 
action against principal, see Bank v. School Comrs., 118-383. 


915. Service upon attorney. Notice upon an attorney may be served during 
his absence from his office, by leaving a copy of the paper with his clerk, or a 
person having charge of the office; or, when there is no person in the office, by 
leaving it, between the hours of six a. m. and nine p. m., in a conspicuous place 
in the office; or, if it is not open so as to admit of such service, then by leaving 
it at the attorney’s residence with some person of suitable age and discretion. 


Reyv., s. 880; Code, s. 597; C. C. P., ss. 349, 353. 
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Notice to attorney is notice to client: Ladd v. Teague, 126-549; Banking Co. v. Walker, 
121-115; Hulbert v. Douglas, 94-122—and an attorney is still an attorney until court releases 
him or until judgment is satisfied, Ladd v. Teague, 126-544; Branch v. Walker, 92-87. Notice 
of motion to set aside a judgment may be properly served on attorney of record of opposing 
party: Branch v. Walker, 92-87. 


916. Service upon a party. Notice upon a party may be served by leaving a 
copy of the paper at his residence, between the hours of six a. m. and nine,p. m., 
with some person of suitable age and discretion. 

Rey., s. 881; Code, s. 597; C. C. P., ss. 849, 358. 

Leaving notice with wife sufficient: Turner v. Holden, 109-182. Case on appeal served as 
above directed: State v. Price, 110-599; Watkins v. R. R., 116-961; see sections 642, 643. 
A return ‘‘executed by delivering a copy’’ implies that he left a copy with each party: 
MeDonald v. Carson, 94-497—the word ‘‘executed’’ ex vi termini carrying with it the idea of 
full performance, Isley v. Boon, 113-249. 


917. Service by publication. Notice upon a person who cannot be found after 
due diligence, or who is not a resident of this state, may be served by its publica- 
tion once a week for four successive weeks in a newspaper published in the 
county from which the notice is issued ; and if no newspaper is published therein, 
then in some newspaper published within the judicial district; and the proof 
of service is the same as is required by law in the case of service of summons by 
publication. 


Rey., s. 882; Code, s. 597; C. C. P., ss. 349, 353. 

In Buncombe County, orders directing publication of notices, orders or proceedings in 
that county must specify the newspaper in which publication is to be made, and publica- 
tion in any other paper is not legal and sufficient. See Rey., s. 883; 1905, c. 438. 


See sections 484, 486. The time above designated is in lieu of the ten days personal notice: 
Guilford v. Georgia Co., 109-310. 


918. Service by telephone on witnesses and jurors. Sheriffs, constables and 
other officers charged with the service of such process may serve subpcenas and 
summonses for jurors by telephone, and such service shall be valid and binding 
on the person served. When such process is served by telephone, the return of 


the officer serving it shall state it is served by telephone. 
1915, c. 48. 


919. Subpeena, service and signature. Service of a subpcena for witnesses 
may be made by a sheriff, coroner or constable, and proved by the return of such 
officer, or the service may be made by any person not a party to the action, and 
proved by his oath. A subpcena for witnesses need not be signed by the clerk 
of the court, and is sufficient if subscribed by the party or by his attorney. 


Rev., s. 884; Code, s. 597; C. C. P., ss. 349, 353. 
For issuance of subpcenas by clerk, see Evidence, s. 1803. 


A subpena may be served by one not an officer who is not a party to the action and the 
service proven on his oath: Smith v. Smith, 119-314; State v. Johnson, 109-853. 


920. Application of this article. This article does not apply to the service 
of a summons, or other process (except summonses for jurors, as provided in the 


second section preceding), or of any paper to bring a party into contempt. 
Rev., s. 885; Code, s. 597; C. C. P., ss. 349, 353. 


921. Officer’s return evidence of service. When a notice issues to the sheriff, 
his return thereon that the same has been executed is sufficient evidence of its 
service. 

Rey., ss. 886, 1529; Code, s. 940; R. C., c. 81, s. 123; 1799, c. 537. 
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The return of an officer is prima facie true: Williamson v. Cocke, 124-585; Chadbourn v. 
Johnston, 119-282; Miller v. Powers, 117-218; Isley v. Boon, 113-249; Strayhorn y. Blalock, 
92-292; Surratt v. Crawford, 87-372; Simpson v. Hiatt, 35-470; State v. Vick, 25-491; Loftin 
v. Hugins, 13-10. A return ‘‘executed by delivering copy’’ implies that he left copy with 
each party: McDonald v. Carson, 94-497—the word ‘‘executed’’ ex vi termini carrying with 
it the idea of full performance: Isley v. Boon, J13-249. Official returns of sheriff are acted 
upon without proof of his signature in court in which he is officer: McDonald y. Carson, 
94-497. The prima facie correctness of sheriff’s return may be set aside by clear and un- 
equivocal evidence: Comrs. v. Spencer, 174-36. 


Art. 47. Time 


922. How computed. The time within which an act is to be done, as provided 
by law, shall be computed by excluding the first and including the last day. If 
the last day is Sunday, it must be excluded. 

Rey., s. 887; Code, s. 596; C. C. P., s. 348. 

Cases directly supporting section: Lumber Co. v. Rowe, 151-130; Burgess v. Burgess, 117- 
447; Glanton v. Jacobs, 117-427; Sondley v. Asheville, 110-89; Walker v. Scott, 104-481; 
Barcroft v. Roberts, 92-249; Keeter v. R. R., 86-346. As to counting time in cases of delay 
in shipment of freight, see Davis and Hooks v. R. R., 145-207; Branch v. R. R., 88-570, 77- 
347; Keeter v. R. R., 86-346—in the service of process, Taylor v. Harris, 82-25; Guilford v. 
Georgia, 109-310—in the making of a tax deed to land within a year after sale, Burgess v. 
Burgess, 117-447—in the serving of case on appeal, Board of Education v. Orr, 161-218; 
Mecke v. Mineral Co., 122-796; Guano Co. v. Hicks, 120-29; Arrington vy. Arrington, 114-114; 
“Walker v. Scott, 104-483; Turrentine v. R. R., 92-642; see sections 642, 643—in filing appli- 
cation for a rehearing in supreme court, Bird v. Gilliam, 123-63; Bareroft v. Roberts, 92-249— 
in determining exact time court adjourns by limitation, Taylor v. Ervin, 119-274—in cases 
where act to be done ‘‘by’’ a certain time, or ‘‘within’’ a certain time, In re Wittkowsky’s 
Land, 143-247; Blalock v. Clark, 133-306; Cotton Mills v. Dunstan, 121-12; Burgess v. Bur- 
gess, 117-447—in making tender to sheriff to redeem land sold for taxes, Thomas v. Nichols, 
127-319—in the filing of pleadings, Howard v. R. R., 122-944; County Board y. State Board, 
106-81—in the defense of statute of limitations, Johnston v. Lumber Co., 144-717; Cook v. 
Moore, 95-1; s. ¢., 100-294; Jenkins v. Griffin, 175-184—in the filing of appeal bonds, Chamblee 
vy. Baker, 95-98—in filing schedule of preferred debts where debtor has assigned, Glanton v. 
Jacobs, 117-427. 

Sunday not excluded in counting number of days delay of freight: Davis and Hooks v. 
R. R., 145-207; Branch v. R. R., 77-347; 88-570; Keeter v. R. R., 86-336—or in counting time 
within which application for rehearing must be filed, Davis and Hooks v. R. R., 145-207, citing 
Barcroft v. Roberts, 92-249. 


923. Computation in publication. The time for publication of legal notices 
shall be computed so as to exclude the first day of publication and include the 
day on which the act or event of which notice is given is to happen, or which 
completes the full period required for publication. 

Rev., s. 888; Code, s. 602; C. C. P., s. 359. 

See sections 485, 806, 810. See generally: Guilford v. Georgia, 109-310. 


924. Advertisement of public sales. When a statute or written instrument 
stipulates that an advertisement of a sale shall be made for any certain number 
of weeks, a publication once a week for the number of weeks so indicated is a 
sufficient compliance with the requirement, unless contrary provision is expressly 
made by the terms of the instrument. 

1909, ce. 794, 875. 

See sections 485, 687, 2585. Jenkins v. Griffin, 175-184; Banking Co. v. Leach, 169-706; 


Hinton v. Hall, 166-477. 
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CHAPTER 13 


CLERK OF SUPERIOR COURT 


ArT. 1. THE OFFICE. 
925. Judge of probate abolished ; clerk acts as judge. 
926. Election; term of office. 
927. Clerk’s bond. 
928. Clerk’s bond ; approval, acknowledgment and custody. 
929. Local modifications as to clerk’s bond. 
930. Oath of office. 
931. Vacancy; judge of district fills. 
932. Removal for cause. 
933. Office and equipment furnished. 
934. Solicitor to examine and report on office. 


ArT. 2. DEPUTIES. 


935. Appointment. 
936. Record of appointment and discharge; copies. 
937. Responsibility of clerk for deputy’s acts. 


ART, 3. POWERS AND DUTIES. 


938. Powers enumerated. 

939. Disqualification to act. 

940. Waiver of disqualification. 

941. Disqualification unwaived; cause removed or judge acts. 

942. Disqualification at time of election; judge acts. 

943. Custody of records and property of office. 

944. Unperformed duties of outgoing clerk. 

945. Location of and attendance at oflice. 

946. Obtaining leave of absence from office. 

947. To keep fee bill posted. 

948. To furnish blank process, bonds and undertakings. 

949. To file papers in proceedings. 

950. To keep records of his office; obtaining originals or copies. 

951. To endorse date of issuance on process. 

952. To keep books; enumeration. 

953. To notify commissioners of insolvency of surety company in which county officer 
bonded. 


ArT. 4. REPORTS. 


954. List of justices to secretary of state. 
955. Criminal statistics to attorney-general. 


ArT. 5. MonrEyY IN HAnp. 


956. Public funds to be reported to county commissioners. 

957. Approval, registration, and publication of report. 

958. Report compelled by commissioners. 

959. Payment to persons entitled. 

960. Unclaimed fees of jurors and witnesses paid to school fund. 
961. Use by public till claimed. 

962. Payment of money for indigent children. 


Art. 1. Tur Orricr 


925. Judge of probate abolished; clerk acts as judge. The office of probate 
judge is abolished, and the duties heretofore pertaining to clerks of the superior 
court as judges of probate shall be performed by the clerks of the superior court 


396 


926 CLERK OF SUPERIOR COURT—Agrr. 1 Ch. 13 


as clerks of said court, and all matters pending before said judges of probate 
shall be deemed transferred to the clerks of the superior court. 

Rey., s. 889; Code, s. 102. 

For jurisdiction and general powers of clerk of superior court, see generally sections 397, 
403, 752-765, 938. For special duties and powers with respect to different matters, see the 
chapters with reference to such matters. 

Although the office of probate judge is abolished, the powers and jurisdiction of that office 
are now exercised by the clerks of superior courts—not as the servant or ministerial officer, 


or acting as and for superior court, but as an independent tribunal of original jurisdiction: 
Edwards v. Cobb, 95-4. 

The duties devolving upon the clerk under the old practice as probate judge are separate 
and distinct from his duties as clerk of the court: Brittain v. Mull, 91-498, referred to in 
Helms y. Austin, 116-753. The exercise of judicial powers by ‘‘clerk of court’’ is the exercise 
of them by the ‘‘court’’: Brittain y. Mull, 91-498. 

Section referred to in McLaurin y. McLaurin, 106-333. 


926. Election; term of office. A clerk of the superior court for each county 
shall be elected by the qualified voters thereof, at the time and in the manner 
prescribed by law for the election of members of the general assembly. Clerks 
of the superior court shall hold office for four years. 

Rey., Ss. 890; Const., Art. IV, ss. 16, 17. 


Appointee to fill vacancy holds till next election for members of general assembly: Rodwell 
vy. Rowland, 137-617, overruling Deloatch y. Rogers, 86-358. 


927. Clerk’s bond. At the first meeting of the board of commissioners of 
each county after the election or appointment of any clerk of a superior court 
it is the duty of the clerk to deliver to such commissioners a bond with sufficient 
sureties, to be approved by them, in a penalty of not less than ten thousand 
dollars, and not more than fifteen thousand dollars, payable to the state of 
North Carolina, and with a condition to be void if he shall account for and pay 
over, according to law, all moneys and effects which have come or may come 
into his hands, by virtue or color of his office, or under an order or decree of a 
judge, even though such order or decree be void for want of jurisdiction or 
other irregularities, and shall diligently preserve and take care of all books, 
records, papers and property which have come or may come into his possession, 
by virtue or color of his office, and shall in all things faithfully perform the 
duties of his office as they are or thereafter shall be prescribed by law. 


Revise 200.) ©OUGS 12,0 OU C4 SOAs LOS mG (405 Neco, Cont s 1eoIs Caos LoOOL, 
GHS2 HOOP. Ss 137 PilS95, ice! 20% 27a. 

Amounts left with clerk for care of graves under provision of chapter Cemeteries, must 
be covered by clerk’s bond in a surety company. See Cemeteries, s. 5028. 

How bond proven: Battle v. Baird, 118-854; Short y. Currie, 53-42. ‘‘By virtue or color 
of his office’’ construed: Thomas vy. Connelly, 104-342; Presson v. Boone, 108-78; Sharpe v. 
Connelly, 105-87; Cassidy, ex parte, 95-225; Syme v. Bunting, 91-48; Brown v. Coble, 76-391; 
Greenlee v. Sudderth, 65-470; MeNeill v. Morrison, 63-508;. Broughton v. Haywood, 61-380. 
County commissioners may grant indulgences till next meeting for bond to be perfected: 
Buckman v. Comrs., 80-121. Clerk’s bonds are cumulative: Moore vy. Boudinot, 64-193; Poole 
v. Cox, 31-69; Hunter v. Routledge, 51-216; Oates v. Bryan, 14-451. Clerical error in reciting 
term of office does not necessarily invalidate bond: Battle v. Baird, 118-855; Sprinkle v. 
Martin, 69-175; Kello v. Maget, 18-414. For liability on bond, and actions on same, see sec- 
tions 928, 354, 356. 


928. Clerk’s bond; approval, acknowledgment and custody. The approval 
of said bond by the board of commissioners, or a majority of them, shall be re- 
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corded by their clerk. The said bond shall be acknowledged by the parties 
thereto, or proved by a subscribing witness, before the clerk of said board of 
commissioners, or their presiding officer, registered in the register’s office in a 
separate book to be kept by him for the registration of official bonds; and the 
original, with the approval thereof endorsed, deposited with the register for safe 
keeping. The lke remedies shall be had upon said bond as are or may be given 
by law on official bonds. 

Rev., s. 296; Code, s. 73; C. C. P., s: 138. 

For annotations on official bonds generally, see sections 354 and 356. How bond proven: 
Battle v. Baird, 118-854; Short v. Currie, 53-42. 

LIABILITY ON BOND. For funds paid him by commissioner in partition: Smith v. 
Patton, 131-396. For failing to issue execution: McIntyre v. Merritt, 65-558; Bank v. Bob- 
bitt, 111-194; Williamson y. Kerr, 88-10. For failure to perform new duty added by statute: 
Wilmington v. Nutt, 80-265. For failure to docket and index judgment: Darden v. Blount, 
126-249; Holman y. Miller, 103-118; Dewey v. Sugg, 109-328; Redmond v. Staton, 116-140. 
For failing to take proper guardian bonds: Topping v. Windley, 99-4. For preferring one 
judgment creditor over another in issuing execution: Bank of Newbern v. Jones, 17-284. For 
money coming into his hands as insurer: Smith v. Patton, 131-396; Presson v. Boone, 108-78; 
Bd. Education v. Bateman, 102-52; Morgan v. Smith, 95-396; Havens v. Lathene, 75-505; 
Bd. Comrs. v. Clarke, 73-257; Oats v. Bryan, 14-451; Cox v. Blair, 76-78; Richardson v. 
Smith, 47-8; State v. Gaines, 30-168. For breach of duty as receiver of infants’ estates: 
Waters v. Melson, 112-89; Presson v. Boone, 108-78; Syme v. Bunting, 91-48; Rogers v. 
Odom, 86-432. For funds received by him under color of his office: Hannah v. Hyatt, 170-634. 

ACTIONS ON BOND. None can be maintained unless the damages sustained would give 
an action on the case for neglect of official duty: Jones v. Biggs, 46-364. Proper parties 
when suing for proceeds of partition sale: Smith v. Patton, 131-396. Demand is necessary 
before bringing action: Furman yv. Timberlake, 93-66; but see Little v. Richardson, 50-305. 
On trial a clerk’s bond found in proper custody presumed properly given and accepted: 
Battle v. Baird, 118-854. How bond put in evidence: Short v. Currie, 53-42. Right of action 
which plaintiff has in a judgment which clerk fails to index is assignable: Redmond v. Staton, 
116-140—but simple assignment of the judgment does not assign right of action against clerk, 
Ibid. Action for failing to take sufficient administration bond cannot be joined with cause 
of action against administrator: Mitchell v. Mitchell, 96-14. Duly certified copy of bond by 
proper custodian competent evidence: Battle v. Baird, 118-854. Where question arises be- 
tween different sets of sureties: Sharpe v. Connelly, 105-87; Morgan v. Smith, 95-396. Judg- 
ment against clerk and a surety competent evidence against all sureties: Morgan v. Smith, 
95-396. Judgment where defendant fails to answer must be by default and inquiry: Battle 
v. Baird, 118-855. 


929. Local modifications as to clerk’s bond. The bonds of the clerks of the 
superior court of Carteret and Pamlico counties may be fixed at an amount not 
less than five thousand dollars, in the discretion of the county commissioners. 

The clerk of the superior court of Currituck County shall not be required to 
give bond in a larger penalty than the sum of five thousand dollars, unless the 
money or funds coming into his hands by order of the court or otherwise, by 
virtue of his office as clerk, at any time exceed in the aggregate one-half the 
penalty of his bond. In that case he shall, within twenty days, file with the 
clerk of the board of commissioners a good and sufficient bond duly executed 
and justified as required by law, of like condition as already prescribed, and in a 
penalty double the amount of said funds, though not exceeding ten thousand 
dollars. This shall not be construed to modify or repeal any provisions of law 
whereby the county commissioners are authorized at any time to require said 
clerk to justify or renew his bond whenever necessary. 

Rey., s. 295; 1907, c. 103; 1907, c. 990. 
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930. Oath of office. The clerks of the superior court, before entering on the 
duties of their office, shall take and subscribe before some officer authorized by 
law to administer an oath, the oaths prescribed by law, and file such oaths with 
the register of deeds for the county. 

Rey., s. 891; Code, s. 74; C. C. P., s. 189. 


Acting before qualifying a misdemeanor, see section 4383. For liability on bond, see section 
928. Deputy takes same oath of office as clerk: Jackson v. Buchanan, 89-76. 


931. Vacancy; judge of district fills. 7. Otherwise than by expiration. In 
ease the office of clerk of a superior court for a county becomes vacant otherwise 
than by the expiration of the term, and in ease of a failure by the people to elect, 
the judge of the superior court for the county shall appoint to fill the vacancy 
until an election can be regularly held. 


2. Fawlure to qualify. In case any clerk fails to give bond and qualify as 
required by law, the presiding officer of the board of commissioners of his 
county shall immediately inform the resident judge of the judicial district 
thereof, who shall thereupon declare the office vacant and fill the same, and the 
appointee shall give bond and qualify. 


3. Resignations. Any clerk of the superior court may resign his office to the 
judge of the superior court residing in the district in which is situated the 
zounty of which he is clerk, and said judge shall fill the vacancy. 

Rev., ss. 892, 893, 895; Const., Art. IV, s. 29; Code, ss. 76, 78; C. C. P., s. 140. 

Clerk can give security in lieu of bond, see section 349. See Norfleet v. Staton, 73-546. 
Appointee to fill vacancy holds until next election of members of general assembly: Rodwell 
vy. Rowland, 137-617, overruling Deloatch v. Rogers, 86-358. 

The failure to give bond must be ascertained and declared by commissioners before judge 
can declare a vacancy: Buckman v. Comrs., 80-121. Court not to interfere with discretion 
of commissioners in refusing bond tendered: Ibid. Where there are two claimants of a vacant 
clerkship, judge must act upon the prima facie title and admit the one possessing it, leaving 
the other to his remedy in quo warranto: Clarke v. Carpenter, 81-309. 


932. Removal for cause. Upon the conviction of any clerk of the superior 
court of an infamous crime, or of corruption and malpractice in office, he shall 
be removed from office, and he shall be disqualified from holding or enjoying any 
office of honor, trust or profit under this state. 

Rev., s. 894; Code, s. 123; 1868-9, c. 201, s. 53. 


933. Office and equipment furnished. The requisite stationery, records, fur- 
niture and filing cases and devices for official use must be furnished to the clerk 
by the board of commissioners; and to each of such books there must be attached 
an alphabetical index securely bound in the volume, referring to the entries 
therein by the page of the book, unless there is a cross-index of such book required 
by law to be kept. These books must, at all proper times, be open to the inspec- 
tion of any person. 

Rey., s. 896; Code, ss. 82, 84, 113; C. C. P., s. 428. 


934. Solicitor to examine and report on office. At every regular term of the 
superior court for the trial of criminal cases the solicitor for the judicial dis- 
trict shall inspect the office of the clerk and report to the court in writing. If 
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any solicitor fails or neglects to perform the duty hereby imposed on him, he is 
liable to a penalty of one hundred dollars to any person who sues for the same. 
Rey., s: 897; Code, s. 88; C. C. P., s. 147; 1917, c. 81, s. 1. 


Art. 2. DEPUTIES 


935. Appointment. Clerks of the superior court may appoint deputies, who 
shall take and subscribe the oath prescribed for clerks. 

Rey., s. 898; Code, s. 75; R. C., ce. 19, s. 15; 1777, c. 115, s. 86. 

Deputy clerk can be appointed only in the mode here provided: Shepherd v. Lane, 13-148. 
Reason for creating the office stated in Miller v. Miller, 89-405. Deputy takes same oath as 
clerk: Jackson v. Buchanan, 89-76. Authority of deputy ceases upon death of clerk: White 
vy. Hill, 125-200. Deputy may perform all duties of the office except such as are judicial, or 
where statute provides otherwise: Miller v. Miller, 89-402. He may issue warrant of attach- 
ment: Jackson y. Buchanan, 89-74—may issue executions, Miller v. Miller, 89-402—may pro- 
bate deeds and other conveyances by force of statute, Piland yv. Taylor, 113-1; see section 
3293. Clerk cannot delegate deputy to discharge judicial functions: Piland v. Taylor, 113-1. 
The probate of a deed by a deputy is not the act of the principal, but of the deputy, he having 
statutory authority: Ibid., see section 977. The certificate of a probate of a deed by a deputy 
clerk is of itself prima facie evidence of the deputy’s appointment and qualification: Piland 
vy. Taylor, 113-1. The acts of a deputy who has not been properly qualified are void: Sudderth 
v. Smyth, 35-452. A woman cannot be appointed deputy clerk: Bank yv. Redwine, 171-559; 
see, also, State v. Knight, 169-333. 


936. Record of appointment and discharge; copies. Hach clerk of a superior 
court shall make a record of the appointment ofeach deputy he may appoint, on 
the special proceedings docket of his court, giving the name of such appointee 
and the date of such appointment, and make a cross-index of the same, and shall 
furnish to the register of deeds of his county a transcript of such record; and 
such register of deeds shall record the same in the records of deeds in his office 
and make a cross-index thereof on the general index in his office. When any 
such deputy clerk is removed from his office the clerk of the superior court by 
whom he was appointed shall write on the margin of the record of such appoint- 
ment in his office, and on the margin of the record of such appointment. in 
the office of the register of deeds, the word ‘‘Revoked’’ and the date of such 
revocation, and sign his name thereto. A duly certified copy of such appoint- 
ment and of such revocation, under the hand and official seal of the register of 
deeds, shall be deemed prima facie evidence of the regularity of such appoint- 
ment and revocation, and shall be admitted as evidence in all the courts. 

Rev.,' S. 899 ; 1899, @ 235, s. 3. 


937. Responsibility of clerk for deputy’s acts. The several clerks of the supe- 
rior court shall be held responsible for the acts of their deputies. Deputies 
shall be subject in all respects to all laws which apply to the clerks. 

Rey., s. 900; 1899, c. 235, s. 2 

Clerks are liable for the nonfeasance of a deputy, but deputy is not liable: Coltraine v. 
McCain, 14-308 (this may be altered by this section). For an unlawful act of deputy com- 


mitted under color of the office, both clerk and deputy are liable: Coltraine v. McCain, 14- 
308. Section cited in Bank v. Redwine, 171-559. 
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Art. 3. Powszrs anp Dutrss 


938. Powers enumerated. Every clerk has power— 

1. To issue subpcenas to compel the attendance of any witness residing or 
being in the state, or to compel the production of any bond or paper, material 
to any inquiry pending in his court. 

2. To administer oaths and take acknowledgments, whenever necessary, in 
the exercise of the powers and duties of his office. 

See section 3293. 


3. To issue commissions to take the testimony of any witness within or without 
this state. 
See sections 1813, 1809-1812. 


4. To issue citations and orders to show cause to parties in all matters cogniza- 
ble in his court, and to compel the appearance of such parties. 
See Edwards y. Cobb, 95-9. 


5. To enforce all lawful orders and decrees, by execution or otherwise, against 
those who fail to comply therewith or to execute lawful process. Process may 
be issued by the clerk, to be executed in any county of the state, and to be 
returned before him. 

See sections 664, 666, 669, 675; also sections as to the different forms of process of the court. 


6. To exemplify, under seal of his court, all transcripts of deeds, papers or 
proceedings therein, which shall be received in evidence in all the courts of the 
state. 

See section 1779. 


7. To preserve order in his court and to punish contempts. 
See In re Patterson, 99-418. 


8. To adjourn any proceeding pending before him from time to time. 

9. To open, vacate, modify, set aside, or enter as of a former time, decrees or 
orders of his court, in the same manner as courts of general jurisdiction. 

See Little v. Duncan, 149-84; Wahab v. Smith, 82-229; Lovinier v. Pearce, 70-168. 


10. To enter judgment in any suit pending in his court in the following in- 
stances: judgment of voluntary nonsuit in any case where judgment is permitted 
by law; and judgment in any suit by consent of parties. 

11. To award costs and disbursements as prescribed by law, to be paid per- 
sonally, or out of the estate or fund, in any proceeding before him. 

12. To compel the return to his office by each justice of the peace, on the 
expiration of the term of office of such justice, or, if the justice be dead, by his 
personal representative, of all records, papers, dockets and books held by such 
justice by virtue or color of his office, and to deliver the same to the successor 
in office of such justice. 

13. To take proof of deeds, bills of sale, official bonds, letters of attorney, or 
other instruments permitted or required by law to be registered. 

See sections 3293, 3305, 3322. 


14. To take proof of wills and grant letters testamentary and of administration. 


See sections 1, 2, 4143. 
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15. To revoke letters testamentary and of administration. 
See sections 30, 31, 44. 


16. To appoint and remove guardians of infants, idiots, inebriates and lunatics. 
See sections 2150, 2153, 2154, 2155, 2158, 2165, 2166, 2187, 2191, 2285, 2286. 


17. To audit the accounts of executors, administrators, collectors, receivers, 
commissioners and guardians. 


As to auditing accounts of executors, administrators, etc., see sections 105, 109, 123, 124— 
commissioners to sell property, see section 765—guardians, see sections 2186, 2188. 


18. To exercise jurisdiction conferred on him in every other case prescribed 
by law. 

As to taking proofs and making orders in cases where clerk himself interested, see Trenwith 
v. Smallwood, 111-134; Long v. Crews, 113-256; Lance v. Tainter, 137-249; Joines v. Johnson, 
133-493; McAllister v. Purcell, 124-262; Blanton v. Bostic, 126-421; Land Co. v. Jennett, 
128-3; Freeman yv. Person, 106-251; see sections 3293, 3299, 3343. Clerk has no common-law 
or equity jurisdiction: McCauley v. McCauley, 122-288. For jurisdiction of clerk generally, 
see sections 397, 403, 752-765. For special duties and powers with respect to different specific 
matters, see chapters with reference to such matters. 


Rey., s. 901; Code, ss. 103, 108; C. C. P., ss. 417, 418, 442; 1901, c. 614, s. 2; 1919, c. 140. 


The clerk of the superior court acts as judge of the juvenile court, see Child Welfare, 
VAT Tee 


939. Disqualification to act. No clerk can act as such in relation to any estate 
or proceeding— 

1. If he has, or claims to have, an interest by distribution, by will, or as eredi- 
tor, or otherwise. 


If clerk interested in commissions to executors, he is excluded from making allowances: 
Barlow v. Norfleet, 72-535. It has been the practice for clerks to issue process either for or 
against themselves: Evans v. Etheridge, 96-42. No clerk can act as such in relation to any 
estate or proceeding if he has or claims to have an interest therein: Land Co. v. Jennett, 
128-3; Trenwith v. Smallwood, 111-134; Gregory v. Hillis, 82-225. 


2. If he is so related to any person having or claiming such interest that he 
would, by reason of such relationship, be disqualified as a juror; but the dis- 
qualification on this ground ceases unless the objection is made at the first hear; 
ing of the matter before him. 

See Land Co. v. Jennett, 128-3; Trenwith v. Smallwood, 111-132. 


3. If he or his wife is a party or a subscribing witness to any deed of con- 
veyance, testamentary paper or nuncupative will; but this disqualification ceases 
when such deed, testamentary paper, or will has been finally admitted to or 
refused probate by another clerk, or before the judge of the superior court. 

See Trenwith vy. Smallwood, 111-132; also sections 3293, 3299. 


4. If he or his wife is named as executor or trustee in any testamentary or 
other paper; but this disqualification ceases when the will or other paper is 
finally admitted to or refused probate by another clerk, or before the judge of 
the superior court. 

Action against administrator who was probate judge rightly transferred to district judge: 


Wilson v. Abrams, 70-324. Clerk cannot pass upon petition to sell land for assets filed by 
himself as executor: Gregory v. Ellis, 82-225. 
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5. If he shall renounce the executorship and endorse the same on the will or 
on some paper attached thereto, before it is propounded for probate, in which 
case the renunciation must be recorded with the will if admitted to probate. 

Rey., s. 902; Code, s. 104; C. C. P., s. 419; 1871-2, c. 196. 


Clerk cannot appoint himself or deputy as commissioner to sell land, see Partition, 
8. 8242. 


940. Waiver of disqualification. The parties may waive the disqualification 
specified in subdivisions one, two, three and five of the preceding section, and 
upon filing in the office such waiver in writing, the clerk shall act as in other 
cases. 

Rey., 8. 903; Code, s. 105; C. ©. P., s. 420. 


Waiver must be shown affirmatively. Questionable whether guardian ad litem can make 
such waiver: Land Co. y. Jennett, 128-3; White v. Connelly, 105-71. 


941. Disqualification unwaived; cause removed or judge acts. When any of 
the disqualifications specified in this chapter exist, and there is no waiver 
thereof, or when the disqualification does not permit of waiver, any party in 
interest may apply to the judge of the district or to the judge holding the courts 
of such district for an order to remove the proceedings to the clerk of the supe- 
rior court of an adjoining county in the same district; or may apply to the 
judge to make and render either in vacation or term time all necessary orders 
and judgments in any proceeding where the clerk is disqualified, and the judge 
in such eases is hereby authorized and empowered to make and render any and 
all necessary orders and judgments as if he had the same original jurisdiction 
as the clerk over such proceeding. 

Rey., s. 904; Code, s. 106; C. C. P., s. 421; 1918, c. 70, s. 1. 


942. Disqualification at time of election; judge acts. In all cases where the 
clerk of the superior court is executor, administrator, collector or guardian of any 
estate at the time of his election to office, in order to enable him to settle such 
estate, the judge of the superior court mentioned in the preceding section is 
empowered to make such orders as may be necessary in the settlement of the 
estate; may audit the accounts or appoint a commissioner to audit the accounts 
of such executor or administrator, and report to either of said judges for his 
approval, and when the accounts are so approved, it is his duty to order the 
proper record to be made by the clerk, and the accounts to be filed in court. 

Rey., s. 905; Code, s. 107; 1871-2, c. 197. 


Should make summons returnable before-him and then transfer to district judge: Wilson 
v. Abrams, 70-324. 


943. Custody of records and property of office. 7. Receipt from predecessor. 
Immediately after he has given bond and qualified, the clerk shall receive from 
the late clerk of the superior court all the records, books, papers, moneys and 
property of his office, and give receipts for the same, and if any clerk refuses or 
fails within a reasonable time after demand to deliver such records, books, 
papers, moneys and property, he is liable on his official bond for the value thereof. 

Failure to deliver books, records, etc., misdemeanor, see sections 4384, 4385. After delivery 
of papers, liability ceases: Gregory y. Morisey, 79-559. Successor may sue on official bond 
for records, money, etc., on ground of statutory requirements: Peebles v. Boone, 116-57. No 
order for delivery to duly elected clerk necessary: Ibid. 
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2. Transfer to successor; penalty. Upon going out of office for any reason, 
any clerk of the superior, inferior, or criminal court shall transfer and deliver 
to his suecessor (or to such person, before his successor in office may be appointed, 
as the court may designate) all records, documents, papers, and money belong- 
ing to the office. And the judge appointing any clerk to a vacancy in the clerk- 
ship of the superior court may give to such person an order for the delivery to 
him, by the person having the custody thereof, of the records, documents, papers 
and moneys belonging to the office, and he shall deliver the same in obedience to 
such order. In case any clerk going out of office as aforesaid, or other person 
having the custody of such records, documents, papers, and money as aforesaid, 
fails to transfer and deliver them as herein directed, he shall forfeit and pay 
to the state one thousand dollars, which shall be sued for by the prosecuting 
officer of that court. 

Remedy for failure to obey order for delivery of money, etc., to successor is by attachment 
and by suit for penalty: O’Leary v. Harrison, 51-338. Forfeiture only in case of refusal of 
clerk to do what is required of him in this section: Peebles v. Boone, 116-60. No order neces- 


sary to compel former clerk to make transfer as directed unless he is in office temporarily by 
appointment: Ibid. 


Rev., ss. 906, 907; Code, ss. 81, 124; R. C., c. 19, s. 14; C. C. P., s. 142. 


944. Unperformed duties of outgoing clerk. 1. Performance secured. When, 
upon the death or resignation, removal from office, or at the expiration of his 
term of office, any clerk has failed to discharge any of the duties of his office, the 
court, if practicable, shall cause the same to be performed by another person, 
who shall receive for such services, and as a compensation therefor, the fees 
allowed by law to the clerk. 

2. Inability on outgoing clerk’s bond. Such portion thereof as may be paid 
by the county may be recovered by the county, by suit on the official bond of the 
defaulting clerk, to be brought on the relation of the board of commissioners of 
the county. 

Rey., s. 908; Code, s. 87; R. C., c. 19, s. 19; 1844, c. 5, s. 6. 


If retiring clerk failed to record a proceeding, judge may order it done as of proper date: 
Foster v. Woodfin, 65-29. 


945. Location of and attendance at office. The clerk shall have an office in 
the courthouse or other place provided by the board of commissioners, in the 
county town of his county. He shall give due attendance, in person or by 
deputy, at his office daily, Sundays and holidays excepted, from nine o’clock 
a.m. to three o’clock p.m., and longer when necessary for the dispatch of busi- 
ness; and personally every Monday for the transaction of probate business, 
and on each succeeding day till such matters are disposed of; and upon his 
failure to dé so, unless caused by sickness or other urgent necessity or unless 
leave of absence is obtained by law, he shall forfeit his office. 

Rev., s. 909; Code, ss. 80, 114, 115; C. C. P., s. 141; 1871-2, c. 136. 


One failure to keep office open on Monday for probate business is complete cause for for- 
feiture of office: People v. Heaton, 77-18. Quo warranto is proper remedy to enforce for 
forfeiture of office hereunder: People v. Heaton, 77-18; State v. Norman, 82-687. 


946. Obtaining leave of absence from office. Upon application of any clerk of 
the superior court to the judge of the superior court residing in the district in 
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which the clerk resides, showing good and sufficient reason for clerk to absent 
himself from his office, the judge may issue an order allowing him to absent 
himself from his office for such time as the judge may deem proper. But he 
shall at all times leave a competent deputy in charge of his office during his 
absence. The order of the judge granting leave of absence shall be filed and 
recorded in the office of the clerk of the county in which the clerk resides. 

Rev., s. 910; 1903, c. 467. 


Writs signed in blank by clerks and handed to attorneys for their use, if subsequently filled 
up by the latter, are regular and sufficient writs: Croom y. Morrisey, 63-591. See Webster 
vy. Sharp, 116-468; Carson v. Woodrow, 160-144. 


947. To keep fee bill posted. Every clerk shall keep posted in his office in 
some conspicuous place the fee bill, for public inspection and reference, under 
a penalty of one hundred dollars for such neglect, to be paid to any person who 
will sue for same. 

Rey., s. 2774; Code, s. 3740. 


948. To furnish blank process, bonds and undertakings. Clerks of courts 
shall furnish to parties printed copies of the formal parts of all process required 
to be issued by them, with convenient blank spaces for the insertion of written 
matter; and also the blank forms of such bonds and undertakings as are required 
to be taken by them. 

Reyv., s. 911; Code, s. 3761; C. C. P., s. 559; 1868-9, c. 279, s. 558. 


949. To file papers in proceedings. The clerk must file and preserve all papers 
in proceedings before him, or belonging to the court; and shall keep the papers 
in each action in a separate roll or bundle, and at its termination attach them 
together, properly labeled, and file them in the order of the date of the final 
judgment. All such papers and the books kept by him belong to, and appertain 
to, his office, and must be delivered to his successor. 

Rev., s. 912; Code, ss. 86, 111; C. C. P., ss. 146, 426. 


See section 943. Fee for ‘‘filing papers’’ is only for filing all papers after final judgment: 
Guilford v. Comrs., 120-23. 


950. To keep records of his office; obtaining originals or copies. He shall keep 
in bound volumes a complete and faithful record of all his official acts, and give 
copies thereof to all persons desiring them, on payment of the legal fees. He 
shall be answerable for all records belonging to his office, and all papers filed in 
the court, and they shall not be taken from his custody, unless by special order 
of the court, or on the written consent of the attorneys of record of all the parties; 
but parties may at all times have copies upon paying the clerk therefor. 

Rey., s. 913; Code, s. 82; C. C. P., s. 148; 1868-9, c. 159, s. 4. 


951. To endorse date of issuance on process. The clerk shall note on all pre- 
cepts, process and executions the day on which the same shall be issued; and the 
sheriff or other officer receiving the same for execution shall in like manner note 
thereon the day on which he shall have received it, and the day of the execution ; 
and every clerk, sheriff or other officer neglecting so to do shall forfeit and pay 
one hundred dollars. 


Rey., 8s. 914; Code, s. 100. 
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952. To keep books; enumeration. Each clerk shall keep the following books, 
which shall be open to the inspection of the public during regular office hours: 

1. Summons docket, which shall contain a docket of all writs, summonses or 
other original process issued by him, or returned to his office, which are made 
returnable to a regular term of the superior court; this docket shall contain a 
brief note of every proceeding whatever in each action, up to the final judgment 
inclusive. 

2, Judgment docket, which shall contain a note of the substance of every 
judgment and every proceeding subsequent thereto. 

3. Civil issue docket, which shall contain a docket of all issues of fact joined 
upon the pleadings, and of all other matters for hearing before the judge at a 
regular term of the court, a copy of which shall be furnished to the judge at the 
commencement of each term. 

Civil issue docket must contain the issues joined between parties, and only such notes and 
memoranda as are pertinent to such issues and their preparation for trial: Walton v. McKes- 
son, 101-428—also all other matters for hearing before judge at a regular term, Brown v. 


Rhinehardt, 112-776—but if it conflicts with minute docket, latter prevails, Walton v. McKes- 
son, 101-428. 


4. Cross-index to judgments, which shall contain a direct and reverse alpha- 
betical index of all final judgments in civil actions rendered in the court, with 
the dates and numbers thereof, and also of all final judgments rendered in other 
courts and authorized by law to be entered on his judgment docket. 

See Holman vy. Miller, 103-120. 


5. Cross-index of parties to actions. The clerk shall keep an alphabetical 
index and cross-index of all parties to all actions and special proceedings. Upon 
the issuance of summons or commencement of an ex parte proceeding he shall 
forthwith index and cross-index the names of all parties to such action or proceed- 
ing. When an order is made that any new or additional party be brought into 
an action or proceeding his name shall forthwith be indexed and cross-indexed 
by the clerk. The index shall be so arranged that beside each name shall appear 
a reference to the book and page whereon the action or proceeding will be found 
upon the summons docket, civil issue docket, special proceeding docket, and 
judgment docket, or such of said dockets as carry reference to said action or 
proceeding ; and immediately upon said action or proceeding being entered upon 
any of said dockets the clerk shall cause said index to carry reference thereto 
upon the index and cross-index as to every party. ; 

6. Record of lis pendens, which shall contain the names of the parties to the 
action, place where such notice, whether formal or in the pleadings, is filed, the 
object of the action, the date of indexing, and a sufficient description of the land 
to be affected, and which shall be cross-indexed. 

iahe), @s aiil. 


7. Criminal docket, which shall contain a note of every proceeding in each 
criminal action. 

8. Minute docket of superior court, which shall contain a record of all pro- 
ceedings had in the court during term, in the order in which they occur, and such 
other entries as the judge may direct to be made therein. 

Minute docket is intended to and should contain a record of all proceedings of court in the 
order of occurrence, and such other entries as judge may direct: Walton y. McKesson, 101- 
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428; Guilford vy. Comrs., 120-28—but if it fail to contain certain entries, those made on civil 
issue docket should not be disregarded; but if they conflict, the minute docket prevails, Walton 
v. McKesson, 101-428. 


9. Special proceedings docket, which shall contain a docket of all writs, sum- 
monses, petitions, or other original process issued by him, or returnable to his 
office, and not returnable to a regular term; this docket shall contain a brief note 
of every proceeding, up to the final judgment inclusive. 

10. Minute docket of proceedings before clerk, which shall contain a record of 
all proceedings had before the clerk, in actions or proceedings not returnable to 
a regular term of the court. 

See Brittain vy. Mull, 91-500; Edwards v. Cobb, 95-8. 


11. Record of wills, which shall contain a record of all wills, with the certifi- 
cates of probate thereof. 

12. Record of appointments, which shall contain a record of appointments of 
executors, administrators, guardians, and collectors, with revocations of all such 
appointments; and on which shall be noted all subsequent proceedings relating 
thereto. | 

Record is sufficient evidence of guardian’s appointment: Topping v. Windley, 99-4. 


18. Record of orders and decrees, which shall contain a record of all orders 
and decrees passed in his office, which he is required to make in writing, and not 
required to be recorded in some other book. 

14. Record of accounts, which shall contain a record of accounts, in which 
must be recorded inventories and annual accounts of executors, administrators, 
collectors, trustees under assignments for creditors, and guardians, as audited by 
him from time to time. 

15. Record of settlements, which shall contain a record of settlements, in 
which must be entered the final settlements of executors, administrators, col- 
lectors, commissioners, trustees under assignments for creditors, and guardians. 

16. Record of jurors, which shall contain a list of all persons who serve as 
grand, petit, and tales jurors in his court; which shall be properly indexed. 

17. Record of justices of the peace, which shall contain a complete list of the 
justices of the peace of the county, by townships, giving the date of election or 
appointment, qualification, and expiration of term of office of each; and when- 
ever a vacancy occurs it shall be noted therein. These books shall at all times 
show a complete list of the justices of the peace of the county and who was the 
predecessor of each justice and the succession in office. 

18. Record of books, which shall contain the date of delivery to each justice 
of the peace of any dockets, records, and books; and the date of the receipt by 
him to any justice of the peace, or to the personal representative of a deceased 
justice of the peace, for any dockets, records, and books returned to him. 

19. Oross-index of wills, which shall contain a general alphabetical cross- 
index of all wills filed or recorded in the office of the clerk of the superior court, 
and devising real estate or any interest therein, whether such devise appears on 
the face of said will or not, showing the full name of each devisor, and all devisees 
as they are given in the will, together with the date of the probate of such will. 

20. Oross-index of executors and administrators, which shall contain a general 
alphabetical cross-index of the appointment of all executors and administrators 
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made by the courts of their county, showing the name of the appointee, the name 
of the decedent, and date of appointment. 

21. Cross-index of guardians, which shall contain a general alphabetical cross- 
index of the appointment of all guardians made by the courts of their county, 
showing the name of the guardian, the names of the wards, and date of appoint- 
ment. 

22. Record of fines and penalties, which shall contain an itemized and 
detailed statement of the respective amounts received by him in the way of fines, 
penalties and forfeitures, and paid over to the county treasurer. 

23. Inen docket, which shall contain a record of all notices of liens filed in his 
office, properly indexed, showing the names of the lienor and lienee. 

What is necessary to appear on this docket: Fulp v. Power Co., 157-157. 


24. Record of appointment of receivers, which shall contain a record of all 
appointments of receivers, and all inventories, reports, and accounts filed by 
them ; which shall be properly indexed. 

25. Record of corporations, which shall contain a record of the certificate of 
incorporation of all corporations chartered under general law, with principal 
office or place of business in his county. 

26. Accounts of indigent orphans, which shall contain a record of all receipts 
from persons for money paid for indigent children. 

27. Register of physicians and surgeons, which shall contain a list of the 
names and places of residence, with date of registration, of all persons registered 
by him as physicians and surgeons. 

28. Register of dentists, which shall contain a registration of certificates of 
all persons entitled to practice dentistry in his county. 

29. Register of chiropodists, which shall contain a list of the names and places 
of residence, with date of certificate, of all persons registered by him as chiropo- 
dists. 

80. Register of trained nurses, which shall contain the name, residence and 
date of registration of all trained nurses duly licensed in his county. 

$1. Permanent roll of registered voters, which shall contain an alphabetical 
list by townships of all persons entitled to permanent registration, giving the 
name and age of each, the name of the person from whom he was descended, 
unless he himself was a voter on July 1, 1867, or prior thereto, the state in which 
he was such voter and the date he applied for registration. 

82. Record of payment of poll tax, which shall contain a lst by townships 
of all persons certified to him by sheriff or tax collector as having paid their poll 
tax by May first. 

83, Iunacy docket, which shall contain a record of all the examinations of per- 
sons alleged to be insane, a brief summary of the proceedings, and his findings, 
and a record of all proceedings in lunacy transmitted to him by justices of the 
peace. | 

834. Record of county treasurers report, which shall contain an itemized 
statement of all fines and penalties paid to the county treasurer; which said 
itemized statement of fines and penalties received by the county treasurer shall 
be by him reported to the clerk on the first day of January, April, July and 
October, respectively, of each and every year. 


Record prima facie correct and competent evidence against sureties: Davenport v. McKee, 
98-500. 
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35. Nol. pros. with leave record, which shall contain a record of all cases in 
which a nolle prosequi with leave is entered in criminal actions, with the term 
of court at which the order is made, and which shall be cross-indexed. 

36. Record of permits to purchase weapons, which shall contain the name, 
date, place of residence, age, former place of residence, ete., of each person, 
firm or corporation to whom or which a permit is issued to purchase deadly 
weapons. 


Rev., s. 915; Code, ss. 83, 95, 96, 97, 112, 1789; 1893, c. 52; 1899, c. 110; 1903, c. 51; 1901, 
G2, Ss. 9; 1899) CI 82> 1889; C181, srt 188i cs 118s Ss: 2 > 19038, Cc. 359,'s) 6s 1901. eF 550, 8:3: 
1901, ¢. 189, s.113 31899, .¢):1, s. 17; 1905, 1360, 8.2; 1919, ce. 152, 314; 1919, c.. 78, 8:7; 
1919, ec. 197, s. 4. 


953. To notify commissioners of insolvency of surety company in which 
county officer bonded. Every clerk of the superior court shall furnish the chair- 
man of the board of county commissioners with all notifications furnished him, 
in accordance with section 6380 under the article Fidelity Insurance of the 
chapter Insurance, by the insurance commissioner, that any surety company in 
which any officer of the county is bonded is insolvent or in imminent danger of 
insolvency. 


Reyv., 295. 
Art. 4. Reports 


954. List of justices to secretary of state. The clerk of the superior court of 
each county in which justices of the peace are not elected by the qualified voters 
thereof on the first Monday in January preceding each regular session of the 
general assembly shall certify to the secretary of state a correct list of all justices 
of the peace in office in his county, the township in which each resides, the term 
of office of each, time of election or appointment, and when the respective terms 
of office of each expires. He shall also report the names of those elected or 
appointed justices of the peace, but who have failed to qualify, and when their 
terms of office began and the length thereof. 

Rev., s. 916; Code, s. 89; 1901, c. 387, s. 2; 1881, c. 326. 


955. Criminal statistics to attorney-general. Within twenty days after the 
adjournment of any term of the superior court at which criminal causes were 
triable, the clerk thereof shall transmit to the office of the attorney-general of 
the state a duly certified statement of the number of indictments finally disposed 
of at such court, specifying the number for each separate offense, the number on 
which convictions were had and on which defendants were acquitted, and of 
indictments against persons who were convicted on confession, and against per- 
sons who were discharged without trial, and also the name, age, occupation, sex, 
race and offense of every person convicted at such court, or pleading guilty of 
any offense, together with such other items of information in relation to such 
convicts and their offenses as the attorney-general shall require, on a form pre- 
scribed by him. For every neglect of any clerk of said court he shall forfeit the 
sum of fifty dollars, to be adjudged in the superior court of Wake County on 
the motion of the attorney-general, whose duty it is hereby made to make such 
motion at the first term of said court held after such neglect of any clerk. 


Rey., s. 917; 1889, c. 341, ss. 1, 2, 3. 
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Art. 5. Monry 1n Hanno 


956. Public funds to be reported to county commissioners. On the first Monday 
in December of each and every year, or oftener, if required by order of the board 
of commissioners or any other lawful authority, clerks of the superior courts 
shall make an annual report of all public funds which may be in their hands. 
The report shall be made to the board of county commissioners and addressed 
to the chairman thereof. It shall give an itemized statement of said funds so 
held, the date and source from which they were received, the person to whom 
due, how invested and where, in whose name deposited, the date of any certificate 
of deposit, the rate of interest the same is drawing, and other evidence of invest- 
ment of said fund; and it shall include a statement of all funds in their hands 
by virtue or color of their office, and which may belong to persons or corporations. 
The report shall be subscribed and verified by the oath of the party making it 
before any person allowed to administer oaths. 

Rev., s. 918; 1891, c. 580. 

Failure to report or swearing falsely to same a misdemeanor, see section 4386. 


957. Approval, registration, and publication of report. The board of commis- 
sioners shall refer all itemized statements made by the clerks of the superior 
courts to a special committee of their board, who shall compare the same with the 
records of the clerk’s office from which the report is made and certify the same 
to the board as correct, and if approved the board shall cause the same to be 
registered in the office of the register of deeds, in a book to be furnished to said 
register by the board of county commissioners, which book shall be styled 
Record of Official Reports, with a proper index of all reports recorded therein, 
and each original report shall, if approved by the chairman of the board, be 
endorsed with the word ‘‘Approved,’’ the date of approval and the endorsement 
signed by the chairman, and when recorded by the register of deeds he shall 
endorse thereon the date of registration, the page of the Record of Official 
Reports upon which the same is registered, sign the same and file it in his office. 
The register shall also cause a copy of the report to be published one time in 
some newspaper of general circulation published in the county of the register 
and also posted at the courthouse door within twenty days after filing the 
reports; and if no newspaper is published in the county the posting of the report 
at the courthouse door shall be a sufficient publication. The cost of publishing 
the report shall be paid by the county. 

Rey., s. 919; Code, s. 90; 1891, c. 580, s. 3; 1893, c. 14, s. 3; 1874-5, c. 151% 1876-7, c. 276. 


958. Report compelled by commissioners. If any clerk fails to report, or if 
after a report has been made the board of county commissioners have reason to 
believe that any report is incorrect, the board shall take legal steps to compel a 
proper report to be made by suit on the bond of such clerk, or by reporting the 
fact to the solicitor of the district to which the county of said board may belong 
for his action. 


Rev., s. 920; Code, s. 92; 1891, c. 580, s. 2; 1874-5, c. 151, s. 3; 1876-7, c. 276. 


959. Payment to persons entitled. The said clerks shall, on or before the first 
day of January in every year after the statements required in the foregoing 
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sections are made, account with and pay to the persons entitled to receive the 
same all such balances reported as aforesaid to be in their hands. 


Rey., 8s. 921; Code, s. 1865; R. C., ¢. 78, s. 2; 1823, c. 1186, s. 2; 1831, c. 3, ss. 1, 3; 1893, 
emi4sig. i: 


**Account’’ means written statement of receipts and payments; when settlement is in- 
tended, additional words are used: State v. Dunn, 134-668. 


960. Unclaimed fees of jurors and witnesses paid to school fund. All moneys 
due jurors and witnesses which remain in the hands of any clerk of the superior 
court on the first day of January after the publication of a third annual report 
of the said clerk showing the same shall be turned over to the county treasurer 
for the use of the school fund of the county, and it is the duty of said clerk to 
indicate in his report any moneys so held by him for a period embracing the two 
annual reports. 

Rey., s. 922; 1891, c. 580, s. 4; 1893, c. 14, s. 3. 


961. Use by public until claimed. The money aforesaid, while held by the 
clerks, shall be paid, on application, to the person entitled thereto; and after 
it ceases to be so held, it may be used as other revenue, subject, however, to the 
claim of the rightful owner. 

Rey., s. 923; Code, s. 1869; R. C., c. 73, s. 6; 1828, c. 41, s. 1. 


962. Payment of money for indigent children. When any moneys, in the 
amount of one hundred dollars or less, are paid into court for indigent or needy 
children for whom no one will become guardian, upon satisfactory proof of the 
necessities of such children the clerk may, upon his own motion or order, pay out 
the same in such sum or sums at such time or times as in his judgment is for the 
best interests of said children, to the mother or other person who has charge 
of said children, or to some discreet and solvent neighbor of said minor, to be 
used and faithfully applied by them for the sole benefit and maintenance of 
such indigent and needy children. The clerk shall take a receipt from the 
person to whom any such sum is paid, and may require such person to render an 
account of the expenditure of the sum or sums so paid, and shall record the 
receipt and the accounts, if any are rendered by order of the clerk, in a book 
entitled Record of Amounts Paid for Indigent Children, and such receipt shall 
be a valid acquittance for the clerk. That in all cases where a minor child is now 
or may hereafter be the beneficiary of any policy of life insurance and the sum 
due to said minor child by virtue of any such policy does not exceed three hun- 
dred dollars, the insurance company which issued said policy may pay the sum 
due thereunder to the clerk of the Superior Court of the county where said minor 
child resides, whose duty it shall be to receive it, and said clerk shall issue and 
deliver to such insurance company his receipt for the sum so paid, which shall be 
a complete release and discharge of said company from any and all liability to 
said minor child under and by virtue of any such policy of insurance. Moneys 
so paid to said clerk shall be held and disbursed in the manner and subject to 
the limitations now provided by law. 

Rey., s. 924; 1899, c. 82; 1911, c. 29, s. 1; 1919, c. 91. 
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CHAPTER 14 f 
COMMISSIONERS OF AFFIDAVITS AND DEEDS 


963. Appointment by governor; term; oath. 

964. Record of appointments; certified copies evidence. 

965. List of appointments prepared and published by secretary of state. 
966. Published list conclusive. é 

967. Powers of such commissioners. 

968. Powers of clerks of courts in other states. 

969. Clerk and notaries to take aflidavits. 


963. Appointment by governor; term; oath. The governor is authorized to 
appoint and commission one or more commissioners in any foreign country, 
state or republic, and in such of the states of the United States, or in the District 
of Columbia, or any of the territories, colonies or dependencies as he may deem 
expedient, who shall continue in office for two years from the date of their 
appointment, unless sooner removed by the governor. Before such commissioner 
proceeds to perform any duty by virtue of this chapter, he shall take and sub- 
scribe an oath before a justice of the peace in the city or county in which he 
resides well and faithfully to execute and perform all the duties of such com- 
missioner, according to the laws of North Carolina; which oath shall be filed in 
the office of the secretary of state. 

Rev., ss. 926, 927; Code, ss. 632, 633. 


964. Record of appointments; certified copies evidence. It is the duty of the 
governor to cause to be recorded by the secretary of state the names of the 
persons who are appointed and qualified as commissioners, and for what state, 
territory, county, city, or town; and the secretary of state, when the oath of the 
commissioner is filed in his office, shall forthwith certify the appointment to the 
several clerks of the superior courts of the state, who shall record the certificate 
of the secretary at length. All removals of commissioners by the governor, and 
the names of all commissioners whose commissions have expired by law, and 
which have not been renewed, shall be recorded and certified in like manner. 
A certified copy thereof from the clerk, or a certificate of the appointment or 
removal aforesaid from the secretary of state, shall be sufficient evidence of the 
appointment or removal of such commissioner. 

Rey., s. 928; Code, s. 634. 

See Evans v. Etheridge, 99-46. 


965. List of appointments prepared and published by secretary of state. The 
secretary of state shall prepare and cause to be printed in each volume of the 
public laws a list of all persons who since the preceding publication in the public 
laws have been appointed commissioners of affidavits and to take the probate of 
deeds in any foreign country and in the several states and territories of the 
United States and in the District of Columbia, under this chapter, setting forth 
the state, territory or district or foreign country for which such persons were 
appointed and the dates of their respective appointments and term of office; 
and he shall add to each of said lists a list of all those persons whose appoint- 
ments have been renewed, revoked, or have resigned, removed or died since the 
date of the list previously published, as far as the same may be known to him, 
with the dates of such revocation, resignation, removal or death. 

Rey., s. 929; Code, ss. 635, 636, 637, 689. 


See Evans vy. Etheridge, 99-46. 
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966. Published list conclusive. The list of commissioners so published in any 
volume of the public laws shall be conclusive evidence in all courts of the appoint- 
ments therein stated, and of the dates thereof. 

Rey., s. 980; Code, s. 688. 

See Evans v. Etheridge, 99-46. 


967. Powers of such commissioners. The commissioners have authority to 
take the acknowledgment or proof of any deed, mortgage, or other conveyance 
of lands, tenements, or hereditaments lying in this state, and to take the private 
examination of married women, parties thereto, or any other writings to be used 
in this state. Such acknowledgment or proof, taken or made in the manner 
directed by the laws of this state, and certified by the commissioner, shall have 
the same force and effect for all purposes as if made or taken before any compe- 
tent authority in this state. The commissioners also have full power and au- 
thority to administer an oath or affirmation to any person willing or desirous to 
make it before him, to take depositions, and to examine the witnesses under any 
commission emanating from the courts of this state, relating to any cause 
depending or to be brought in said courts. Every deposition, affidavit, or 
affirmation made before him is as valid as if taken before any proper officer in 
this state. 

Rey., ss. 926, 927; Code, ss. 632, 633. 


General powers of commissioner: Barcello v. Hapgood, 118-712; Buggy Co. v. Pegram, 
102-540; Maphis v. Pegram, 107-505. 


PROBATE OF DEEDS. Distinction between probate by clerk and by commissioner: 
Evans vy. Etheridge, 99-43. Commissioner need not affix seal: Johnson v. Duvall, 135-642. A 
judicial or quasi judicial act: Long v. Crews, 113-256. Where commissioner not authorized 
to take probates, clerk’s order to register invalid, when: Long v. Crews, 113-256; Robinson 
vy. Willoughby, 70-358. Acknowledgment by resident or nonresident allowed before commis- 
sioner: Buggy Co. v. Pegram, 102-540; Maphis v. Pegram, 107-505. 

Verification of pleadings before commissioner: Hinton vy. Ins. Co., 116-22; Young vy. Rollins, 
85-485. Old cases under former statutes: Simmons v. Gholson, 50-401; Smith vy. Castrix, 
27-518. 


968. Powers of clerks of courts in other states. Every clerk of a court of 
record in any other state has full power as a commissioner of affidavits and deeds 
as is vested in regularly appointed commissioners of affidavits and deeds for this 
state. 

Rev., s. 931; Code, s. 640. 

For powers as to probate of deeds, see chapter Probate and Registration, s. 3294. 

See Barcello v. Hapgood, 118-727; Hinton v. Ins. Co., 116-22. 


969. Clerks and notaries to take affidavits. The clerks of the supreme and 
superior courts and notaries public are authorized to take and certify affidavits to 
be used before any justice of the peace, judge or court of the state; and the 
affidavits so taken by a clerk shall be certified under the hands of the said clerk, 
and if to be used out of the county where taken, also under the seal of the court 
of which they are respectively clerks, and, if by a notary, under his notarial seal. 

Rev., s. 925; Code, s. 6381. 


Clerks of courts in other states as commissioners: Barcello v. Hapgood, 118-712. Courts 
take judicial notice of their seals: Ibid. For probates generally, see sections 3293-3336. 
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CHAPTER 15 
COMMON LAW 


970. Common law declared to be in force. All such parts of the common law 
as were heretofore in force and use within this state, or so much of the common 
law as is not destructive of, or repugnant to, or inconsistent with, the freedom 
and independence of this state and the form of government therein established, 
and which has not been otherwise provided for in whole or in part, not abrogated, 
repealed, or become obsolete, are hereby declared to be in full force within this 
state. 

Rev., s. 982; Code, s. 641; R. C., ce. 22; 1715, ¢. 5, ss. 2, 3; 1778, c. 183. 


The laws of our state rest for a foundation on the common law of England: In re Bryan, 
60-38. Presumed that common law of other states the same as of this state: Lassiter v. 
R. R., 186-89; Hall v. R. B.,.146-345; see, also, Brown v. Pratt, 56-202; Griffin v. Carter, 40-413. 


PREVAILS. As to probate of wills, except as statute changes: Crump vy. Morgan, 38-98— 
as to no allowance of alimony in divorce a vinculo, Duffy v. Duffy, 120-346—as to Jews, infi- 
dels, etc., taking oaths, Shaw v. Moore, 49-25—presumptively in states that were formerly 
English colonies, Woods vy. Telegraph Co., 148-1; Gooch v. Faucett, 122-270; Cade v. Davis, 
96-139; Jones v. Reddick, 79-292; Brown v. Pratt, 56-202; Griffin v. Carter, 40-213. 

DOES NOT PREVAIL. As to rules of practice in deciding issues of fact in probate of 
wills: Downey v. Murphey, 18-92—as to outlawry, Sherrod v. Davis, 2-282—as to fines and 
recoveries, Barfield vy. Combs, 15-516—as to the demurring of the parol, Baker v. Long, 2-1— 
as to forfeiture of property for crime, White v. Fort, 10-264—as to special customs, Jones v. 
Allen, 27-473; Winder v. Blake, 49-336; Morehead v. Brown, 51-370. 

This section cited but not construed in Greenleaf v. Bank, 133-295. 
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CHAPTER 16 


CONSTABLES 


971. Election and term. 

972. Oaths to be taken. 

973. Bond; where registered ; how fees paid. 

974. Special constables. 

575. Vacancies in office. 

976. Powers and duties. 

977. To execute notices within justice’s jurisdiction. 


971. Election and term. In each township there shall be a constable, elected 
by the voters thereof, who shall hold his office for two years. 
Rev., s. 983; Const., Art. IV, s. 24. 


As to town constables, see sections 2638, 2639. The constitutional provision that officers 
shall hold until successors are qualified does not apply to constables: King v. MeLure, 84-153. 


972. Oaths to be taken. All constables, before they shall be qualified to act, 
shall take before the board of county commissioners the oaths prescribed for 
public officers, and also an oath of office. 

Rey., s. 984; Code, s. 642; R. C., c. 24, s. 8. 


973. Bond; where registered; how fees paid. The board of commissioners 
of each county shall require of each constable, elected or appointed for a town- 
ship, on entering upon the duties of his office, to give a bond with good surety, 
payable to the state of North Carolina, in a sum not exceeding one thousand 
dollars, conditioned as well for the faithful discharge of his duty as constable 
as for his diligently endeavoring to collect all claims put into his hands for 
collection, and faithfully paying over all sums thereon received, either with or 
without suit, unto the persons to whom the same may be due. Said bond shall 
be duly proved and registered and, after registration, filed in the office of the 
register of deeds; and certified copies of the same from the register’s office shall 
be received and read in evidence in all actions and proceedings where the origi- 
nal might be. The fees for proving and registering the bond of constable shall 
be paid by the constable. In Stanly County the fees shall be paid by the county. 

Rey., s. 802; Code, s. 647; R. C., c. 24, s. 7; 1818, c. 980; 1820, c. 1045, s. 2; 1833, c. 17; 
1869-70, c. 185; 1899, c. 54, s. 52; 1891, c. 229. 

THE BOND ITSELF. Void if taken by improper person: State v. Shirley, 23-596. Its 
registration: Warren v. Boyd, 120-56. Where four persons signed bond as obligors, but con- 
stable’s name did not appear in condition, nor did it appear who was constable, condition held 
void: Grier vy. Hill, 51-572. Where bond made payable to the governor, and county court 
records were silent as to appointment and qualifications of constable, held a common-law bond 
only: Reid v. Humphreys, 52-258. Condition for the collection of claims refers only to those 
within magistrate’s jurisdiction: Brunhild v. Potter, 107-416; McLaurin v. Buchanan, 60-91; 
Ellis y. Long, 30-515; State v. Long, 29-379; Dunton v. Doxey, 52-222; State v. Outland, 
33-134; State v. Stephens, 25-92. 

LIABILITY ON BONDS. See under sections 354, 356, 359. For false imprisonment by 
constable as such: Warren v. Boyd, 120-56. For failing to turn over money collected: Gov- 
ernor v. Bailey, 10-463. For failing to collect claims placed in his hands: State v. Galbraith, 
65-409; Lipscomb v. Cheek, 61-332; Nixon v. Bagby, 52-4; State v. Wall, 31-20; Chipley v. 
Albea, 53-204; Dunton v. Doxey, 52-222; Governor v. Carraway, 14-436; Morgan v. Horne, 
44-25; State v. Stephens, 25-92; Wills v. Sugg, 25-96. For taxes collected: Greensboro v. 
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Scott, 84-184. For money collected on claim and misappropriated: Kivett v. Massey, 63-240. 
For failing to execute process: Hearn v. Parker, 52-150. Are constables’ bonds cumulative 
since term extended to two years? see Moore v. Boudinot, 64-190; Goforth v. Mackey, 25-25. 
Where took claim as constable, but collected it as deputy sheriff: Ringold v. McGowan, 34-44. 
General scope of his liability as collector of claims: State v. Holcombe, 24-211; Hearn v. 
Parker, 52-150; Morgan vy. Horne, 44-25. Constable accepting claims within magistrates’ 
jurisdiction presumed to accept them as constable: Dunton v. Doxey, 52-222. Not liable for 
releasing prisoner arrested under void process: Appomattox Co. v. Buffaloe, 121-37. 

ACTIONS ON BOND. See under sections 354, 356, 359. For false imprisonment, held 
complaint sufficient: Warren v. Boyd, 120-56. Surety cannot sue cosureties as relator for 
default of principal: Sanders vy. Bean, 44-318. In action for return of note, constable pleads 
he took judgment on it: Gregory v. Hooks, 33-371. Demand necessary before suing for 
money collected on claim: Kivett v. Massey, 63-240; Potter v. Sturges, 12-79; White v. 
Miller, 20-50; Wills v. Sugg, 25-96. Where negligence extended over period of two bonds, 
both liable: State v. Wall, 31-20. 

CASES HAVING SLIGHT BEARING UPON SECTION: State v. James, 78-455; State 
vy. Ferguson, 76-197; State v. Outland, 33-134; Williams v. Williamson, 28-281. 


974. Special constables. For the better executing any precept or mandate in 
extraordinary cases, any justice of the peace may direct the same, in the absence 
of or for want of a constable, to any person not being a party, who shall be 
obliged to execute the same under lke penalty that any constable would be 
liable to. 

Rey., Ss. 985; Code, s. 645. 

Justice can appoint a special constable hereunder: State v. Wynne, 118-1206; State v. 
Armistead, 106-639; State v. Dula, 100-424—and his decision is conclusive as to when case 
‘“extraordinary,’’ State v. Wynne, 118-1206; State v. Armistead, 106-639; State v. Dula, 
100-423—-yet justice should state in special deputations that it is done for want of regular 
officer, State v. Dula, 100-423. The deputation should be in writing: State v. Cale, 150-805. 
Powers of special constable set forth in State v. Armistead, 106-639. Legality of prisoner’s 
custody depends upon validity of deputation and not on sufficiency of mittimus: Ibid. Special 
officer must show warrant if demanded when making arrest: State vy. Dula, 100-423. 

Justice cannot appoint special constable in a civil action: McKee y. Angel, 90-60; Marsh 
v. Williams, 63-371; Garlick v. Jones, 48-404; but see Baker v. Brem, 127-322. 


975. Vacancies in office. Upon the death, failure to qualify or removal of any 
constable out of the township in which he was elected or appointed constable, the 
board of commissioners may appoint another person to fill the vacancy, who shall 
be qualified and act until the next election of constables. 

Rev., Ss. 986; Code, s. 646; R. C., c. 24, s. 6. 

Vacancy filled by commissioners: King v. MeLure, 84-153. 


976. Powers and duties. Constables are hereby invested with and may exe- 
cute the same power and authority as they have been by law heretofore vested 
with, and have executed; and, in discharge of their duties, they shall execute all 
precepts and processes of whatever nature to them directed by any justice of 
the peace or other competent authority within their county or upon any bay, 
river, or creek adjoining thereto; and the said precepts and processes shall be 
returned to the magistrate, or other proper authority. 

Reyv., s. 987; Code, s. 643; R. C., c. 24, s. 9. 

For powers and duties of town constables, see section 2639. For liability upon official bond, 
see section 973. 


A township constable has power to summon appraisers to lay off exemptions where execu- 
tion issues from justice’s court: McAuley y. Morris, 101-369—and to administer to them the 
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oath, Ibid. Process addressed ‘‘to any constable’’ can be served by any constable of the 
county: Baker v. Brem, 127-324 (in dissenting opinion). A special constable, appointed as a 
“*special constable’’ in writing, has general powers of a regular constable with reference to 
that case: State v. Armistead, 106-639. Judgment not rendered invalid by failure of con- 
stable to sign return: McElrath v. Butler, 29-398. 

Township constable has no power to serve process not directed to him: McGloughan vy. 
Mitchell, 126-682—nor to inquire into regularity of criminal process where jurisdiction exists 
and warrant otherwise valid, State v. Furguson, 76-197; Welch v. Scott, 27-72—nor to serve 
case on appeal to supreme court, Forte v. Boone, 114-176—nor warrant of attachment issued 
by superior court, Carson vy. Woodrow, 160-144. 


977. To execute notices within justice’s jurisdiction. Constables shall likewise 
execute, within the places aforesaid, all notices tendered to them which are 
required by law to be given for the commencement or in the prosecution of any 
cause before a justice of the peace; and the service thereof shall be made by 
delivering a copy to the person to be notified or by leaving a copy at his usual 
place of abode, if in the jurisdiction of the constable, which service, with the 
time thereof, he shall return on the notice, and such return shall be evidence 
of its service. On demand they shall deliver the notice to the party at whose 
instance it was issued. 

Rey., s. 988; Code, s. 644; R. C., ec. 24, s. 10. 

Removal of constables, see Art. 2, under Offices and Public Officers. 


See, also, section 482. Constable cannot serve case on appeal to supreme court: Forte v. 
Boone, 114-176—nor a warrant of attachment issued by superior court, Carson v. Woodrow, 
160-144. 
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CHAPTER 17 
CONTEMPT 


978. Contempts enumerated ; common law repealed. 

979. Appeal from judgment of guilty. 

980. Solicitor or attorney-general to appear for the court. 
981. Punishment. 

982. Summary punishment for direct contempt. 

983. Courts and officers empowered to punish. 

984. Indirect contempt; order to show cause. 

985. Acts punishable as for contempt. 

986. Trial of proceedings in contempt. 


978. Contempts enumerated; common law repealed. Any person guilty of any 
of the following acts may be punished for contempt: 


Power to commit or fine for contempt is essential to the existence of every court: State v. 
Little, 175-743; In re Brown, 168-417; Hx parte McCown, 139-104; Scott v. Fishblate, 117- 
265; In re Deaton 105-59; State v. Wwoodtns 27-199. Contempt itself and the history of 
punishment for contempt reviewed in Ex parte McCown, 139-104. Whenever the law affords 
any other adequate remedy, proceeding by attachment for contempt is in discretion of the 
court: Murray v. Berry, 113-46. Advice of counsel no excuse for contempt: Green v. Griffin, 
95-55—except where it is directed to the interpretation of the court’s mandate, Ibid. Punish- 
ment for contempt no bar to indictment: In re Griffin, 98-225; State v. Woodfin, 27-199. 
Practice explained and sufficiency of defense considered: Kane v. Haywood, 66-1. One prima 
facie guilty may be required to pay costs, though rule discharged: Bond v. Bond, 69-97. Pro- 
ceeding for contempt cannot be withdrawn in superior court after appeal nor in supreme court 
by one creditor where there are other creditors with rights to be protected: Bristol v. Pearson, 
109-718. Where motion to attach for contempt refused it is a bar to further proceedings upon 
same facts: Wilson v. Craige, 113-463. Officer sending person to jail for contempt not civilly 
liable even though he did it maliciously and erroneously: Scott v. Fishblate, 117-265. Receiver 
not punishable for contempt for refusing to turn over property to appointee of another court 
until question of priority decided: Worth v. Bank, 121-343. Where respondent appeared 
before judge outside of the district and answered, he will be deemed to have waived venue: 
Herring v. Pugh, 126-852. 


1. Disorderly, contemptuous, or insolent behavior committed during the sitting 
of any court of justice, in immediate view and presence of the court, and directly 
tending to interrupt its proceedings, or to impair the respect due to its authority. 

Judge assaulted while away from courthouse during term of court: Ex parte McCown, 
139-95. Disorderly behavior in court: State v. Mott, 49-449. Fighting in presence of court: 


State v. Woodfin, 27-199. What constitutes ‘‘in presence of court’’ discussed in Ex parte 
McCown, 139-95. Assault upon a witness while attending court: State v. Little, 175-743. 


2. Behavior of the like character committed in the presence of any referee or 
referees, while actually engaged in any trial or hearing pursuant to the order 
of any court, or in the presence of any jury while actually sitting for the trial 
of a cause, or upon any inquest or other proceeding authorized by law. 


Contempt before referee punished by court appointing him: LaFontaine v. Underwriters, 
83-132. 


3. Any breach of the peace, noise or other disturbance directly tending to 
interrupt the proceedings of any court. 


Fighting in presence of court: State v. Woodfin, 27-199. Disorderly behavior: State vy. 
Mott, 49-449. 
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4, Willful disobedience of any process or order lawfully issued by any court. 


Disobedience by party or person other than officer: In re R. R., 151-467; Davis v. Fiber 
Co., 150-84; In re Searborough’s Will, 139-423; Green v. Green, 130-578, 140-651, 143-406; 
Williamson v. Pender, 127-481; Herring v. Pugh, 126-852; Delozier v. Bird, 123-689; Shoot- 
ing Club v. Thomas, 120-334; Childs v. Wiseman, 119-497; Wilson v. Craige, 113-463; Zim- 
merman vy. Zimmerman, 113-432; Murray vy. Berry, 113-46; Bristol v. Pearson, 109-718; 
Fleming v. Patterson, 99-404; Kron v. Smith, 96-386; Thompson v. Onley, 96-9; Green v. 
Griffin, 95-50; Young v. Rollins, 90-128; Boyett v. Vaughan, 89-27; Baker v. Cordon, 86-116; 
In re Walker, 82-95; In re Davis, 81-72; Pain y. Pain, 80-322; Daniel v. Owen, 72-340; Phil- 
lips v. Trezevant, 70-176; Bond v. Bond, 69-97; Morris v. Whitehead, 65-637; Wood v. Wood, 
61-538; Pritchard v- Oldham, 53-439—by county commissioners, Cromartie v. Comrs., 87-134— 
by officer, In re Patterson, 99-407; Ex parte Summers, 27-149—by public administrator, In 
re Brinson, 73-278. 

Cutting timber on land in violation of the order of court is contempt, though done under 
advice of counsel: Weston v. Lumber Co., 158-270. In willful disobedience the intent is not 
material: In re T. J. Parker, 177-463. A person may be in contempt for violating an injunc- 
tion before it is served, if he knows of its being issued: Lodge v. Gibbs, 159-66. 

Disobedience of mandamus, Cromartie v. Comrs., 87-134—of subpena, State v. Aiken, 113- 
651. The act abolishing imprisonment for debt does not embrace cases of attachment for 
failure to obey order of court: Wood v. Wood, 61-538. Where language in order is plain, it 
is no defense to charge of disobedience of same that language was not understood: Baker v. 
Cordon, 86-116. 


5. Resistance willfully offered by any person to the lawful order or process of 
any court. 

6. The contumacious and unlawful refusal of any person to be sworn as a 
witness, or, when so sworn, the like refusal to answer any legal and proper 
interrogatory. 


Witness refusing to answer questions in superior court: In re Briggs, 135-118—before com- 
missioner to take examination, Fertilizer Co. vy. Taylor, 112-145—before referee, LaFontaine 
v. Underwriters, 83-132. 


7. The publication of grossly inaccurate reports of the proceedings in any 
court, about any trial, or other matter pending before said court, made with 
intent to misrepresent or to bring into contempt the said court; but no person 
ean be punished as for a contempt in publishing a true, full and fair report of 
any trial, argument, decision or proceeding had in court. 


Inaccurate report of proceedings of court, or criticism by newspaper: In re Robinson, 117- 
533; In re Deaton, 105-59; Ex parte Biggs, 64-202. Libelous matter by attorney about 
court: In re Moore, 63-398; Ex parte Biggs, 64-202. As to publications made by an attorney 
in his own newspaper: Ibid. Sworn answer is conclusive as to intent with which publication 
made: In re Robinson, 117-533; Ex parte Biggs, 64-202; In re Moore, 63-397. But publishing 
defamatory reports about the judge after adjournment of court cannot be punished sum- 
marily: In re Brown, 168-417. 


8. Misbehavior of any officer of the court in any official transaction. 


Attorney’s failure to pay over money collected for client: Kane vy. Haywood, 66-1. Negli- 
gence of attorney in conduct of case: Robins, ex parte, 63-312. Where justice of the peace 
defaces appeal bond and refuses to make return, held misdemeanor, but not contempt: Weaver 
vy. Hamilton, 47-343. Refusal of clerk superior court to send up record: Te-Gan-Tossee v. 


Rogers, 9-567. 


The several acts, neglects and omissions of duty, malfeasances, misfeasances, 
and nonfeasances, above specified and described, shall be the only acts, neglects 
and omissions of duty, malfeasances, misfeasances and nonfeasances which shall 
be the subject of contempt of court. And if there are any parts of the common 
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law now in force in this state which recognized other acts, neglects, omissions of 
duty, malfeasances, misfeasances and nonfeasances besides those specified and 
described above, the same are hereby repealed and annulled. 

Legislature cannot deprive courts of inherent right to punish for contempt committed in 
presence of court: In re Brown, 168-417; State v. Little, 175-743; Ex parte McCown, 139-95; 
In re Robinson, 117-533; In re Patterson, 99-418; In re Oldham, 89-26; Ex parte Schenck, 
65-366—but constitutional inhibition is not infringed by legislature in specifying what acts 
shall constitute contempt: In re Oldham, 89-23. Where contempt not committed in presence 


of court legislature may regulate power of court: In re Robinson, 117-538; In re Oldham, 
89-23. 


Rey., s. 989; Code, s. 648; 1905, c. 449. 


979. Appeal from judgment of guilty. Any person adjudged guilty of con- 
tempt under the preceding section has the right to appeal to the supreme court 
in the same manner as is provided for appeals in criminal actions, except for the 
contempts described and defined in subsections one, two, three, and six. Nor 
shall the right of appeal lie under subsections four and five if such contempt is 
committed in the presence of the court. 

Rey., s. 939; Code, s. 648 ; 1905, c. 449. 


Appeal does not lie where offense committed in presence of court: State v. Little, 175-743; 
Ex parte McCown, 139-95; In re Deaton, 105-59; Scott v. Fishblate, 117-265; Young v. 
Rollins, 90-131; In re Davis, 81-75; Biggs, ex parte, 64-202; State v. Mott, 49-449; State.v. 
Woodiin, 27-199; Ex parte Summers, 27-153. 

Appeal lies where offense not committed in presence of court: In re T. J. Parker, 177-463; 
In re Brown, 168-417; Ex parte McCown, 139-95; In re Deaton, 105-59; Cromartie v. Comrs., 
85-211; In re Davis, 81-74; Ex parte Robins, 63-319. 


980. Solicitor or attorney-general to appear for the court. In all cases where 
a rule for contempt is issued by any court, referee, or other officer, the solicitor 
shall appear for the court or other officer issuing the rule, and in case of appeal 
to the supreme court, the attorney-general shall appear for the court or other 
officer by whom the rule was issued. 

Rey., s. 989; Code, s. 648; 1905, c. 449. 


981. Punishment. Punishment for contempt for matters set forth in the pre- 
ceding sections shall be by fine not to exceed two hundred and fifty dollars, or 
imprisonment not to exceed thirty days, or both, in the discretion of the court. 

Rev., s. 940; Code, s. 649. 


Punishment according to statute: In re T. J. Parker, 177-463; Ex parte McCown, 139-122; 
Seott v. Fishblate, 117-265; Zimmerman y. Zimmerman, 113-432; State v. Aiken, 113-651. 
Punishment contrary to statute: In re Deaton, 105-59; In re Patterson, 99-407; In re Walker, 
82-95. Distinction between imprisonment to compel obedience to order of court and punish- 
ment for contempt in disobeying order pointed out: In re Patterson, 99-417; Cromartie v. 
Comrs., 85-211. Fine cannot be paid to party aggrieved, but must go to state: Morris v. 
Whitehead, 65-637; In re Rhodes, 65-518. 


982. Summary punishment for direct contempt. Contempt committed in the 
immediate view and presence of the court may be punished summarily, but the 
court shall cause the particulars of the offense to be specified on the record, and 
a copy of the same to be attached to every committal, attachment or process 
in the nature of an execution founded on such judgment or order. 

Rev., s. 941; Code, s. 650. 

Right of court to punish summarily: State v. Little, 175-743; In re Brown, 168-417; Ex 
parte McCown, 139-95; In re Briggs, 135-141 (concurring opinion); Baker v. Cordon, 86- 
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120; State v. Mott, 49-449; Ex parte Summers, 27-152; State v. Yancey, 4-133—without 
giving respondent a jury trial, In re Deaton, 105-64; Baker vy. Cordon, 86-120, and cases 
cited. 

Facts found must be set out by judge: Ex parte McCown, 139-99; In re Deaton, 105-59; 
Young vy. Rollins, 90-131; State v. Mott, 49-449—and such facts found by superior court judge 
are conclusive, In re T. J. Parker, 177-463; Ex parte McCown, 139-99; In re Deaton, 105-59; 
Young vy. Rollins, 90-125—and are not reviewable except for purpose of passing upon suffi- 
ciency to warrant judgment, Green v. Green, 130-578—but facts found by inferior court may 
be reviewed on appeal by superior court, In re Deaton, 105-59; State v. Aiken, 113-653. Where 
court finds facts, reviewing tribunal on habeas corpus may say whether they constitute con- 
tempt: Ex parte Summers, 27-149. 


933. Courts and officers empowered to punish. Every justice of the peace, 
referee, commissioner, clerk of the superior court, inferior court, criminal court, 
or judge of the superior court, or justice of the supreme court, or board of com- 
missioners of each county, or corporation commissioner, has power to punish for 
contempt while sitting for the trial of causes or engaged in official duties. 

Rev., s. 942; Code, ss. 651, 652. 

Cases where punishment was properly within power of supreme court: In re Moore, 63- 
397—of judge of superior court, In re Brown, 168-417; State v. Little, 175-743; Ex parte 
McCown, 139-95; In re Briggs, 135-118; Williamson v. Pender, 127-487; Herring v. Pugh, 
126-852; Shooting Club v. Thomas, 120-334; Childs v. Wiseman, 119-498; Murray v. Berry, 
113-46; In re Patterson, 99-407; Thompson v. Onley, 96-10; Green vy. Griffin, 95-50; Cromartie 
v. Comrs., 85-211; In re Walker, 82-95; In re Davis, 81-72; Bond v. Bond, 69-97; Morris v. 
Whitehead, 65-637; In re Rhodes, 65-518; Ex parte Biggs, 64-202; Ex parte Robins, 63-319; 
Ex parte Schenck, 65-353; State v. Mott, 49-449; State v. Woodfin, 27-199—of clerk superior 
court, In re Scarborough, 139-423; In re Brinson, 73-278—of mayor of town, Scott v. Fish- 
blate, 117-265; State v. Aiken, 113-651; In re Deaton, 105-59. 

Contempt committed before referee punished by court ordering reference: LaFontaine v. 
Underwriters, 83-132. Contempt before commissioner punished by court appointing same: 
Fertilizer Co. v. Taylor, 112-141. 


984. Indirect contempt; order to show cause. When the contempt is not com- 
mitted in the immediate presence of the court, or so near as to interrupt its busi- 
ness, proceedings thereupon shall be by an order directing the offender to appear, 
within reasonable time, and show cause why he should not be attached for con- 
tempt. At the time specified in the order the person charged with the contempt 
may appear and answer, and, if he fail to appear and show good cause why he 
should not be attached for the contempt charged, he shall be punished as pro- 
vided in this chapter. 

Rev., s. 948; Code, s. 653. 

Procedure under this section: In re T. J. Parker, 177-463; In re Brown, 168-417; Ex parte 
McCown, 139-122; Bristol v. Pearson, 109-718; In re Deaton, 105-62; In re Davis, 81-72. 
Where answer negatives under oath intentional contempt, rule discharged: In re Robinson, 
117-533; Kron vy. Smith, 96-386; Boyett v. Vaughan, 89-27; Baker v. Cordon, 86-120; In re 
Walker, 82-95; Ex parte Biggs, 64-217; In re Moore, 63-398—but where it is in the power of 
party to obey order of court he cannot purge himself of contempt by answer disclaiming inten- 
tion to commit: In re T. J. Parker, 177-463; Herring v. Pugh, 126-852; see Smith v. Smith, 
92-304. Inability to comply with order of court, when made to appear, discharges rule: 
Boyett v. Vaughan, 89-27; Pain v. Pain, 80-325; Kane v. Haywood, 66-1. 

Where tax is up to full constitutional limit, county commissioners are not in contempt for 
failure to pay debt as ordered: Cromartie v. Comrs., 87-134. Sufficiency of return of respond- 
ent to rule in order that it be discharged: Smith v. Smith, 92-304. 
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985. Acts punishable as for contempt. Every court of record has power to 
punish as for contempt when the act complained of was such as tended to defeat, 
impair, impede, or prejudice the rights or remedies of a party to an action then 
pending in court— 

Proceedings should be based on affidavits: In re Odum, 133-250; In re Deaton, 105-59. 
Failure to base proceedings on affidavits is waived by contemnor being present and making 
answer to rule: In re Odum, 133-250. Judge must find facts and file same: Ibid. Disavowal 
of imputed intent relieves respondent only when intention is gravamen of offense: In re T. J. 
Parker, 177-643; In re Gorham, 129-489; In re Young, 137-552. Respondent has no right to 
jury trial: State v. Little, 175-743; In re Gorham, 129-481—and no right to have findings of 
fact of judge, there being evidence, reviewed on appeal: In re T. J. Parker, 177-743; In re 
Young, 137-552; In re Gorham, 129-481. Proceedings as for contempt apply only to civil 
actions, except subsections 4, 5 and 6: In re Deaton, 105-59. 


1. Any clerk, sheriff, register, solicitor, attorney, counselor, coroner, constable, 
referee, or any other person in any manner selected or appointed to perform any 
ministerial or judicial service, for any neglect or violation of duty or any mis- 
conduct by which the rights or remedies of any party in a cause or matter pend- 
ing in such court may be defeated, impaired, delayed, or prejudiced, for disobe- 
dience of any lawful order of any court or judge, or any deceit or abuse of any 
process or order of any such court or judge. 

2. Parties to suits, attorneys, and all other persons for the nonpayment of any 
sum of money ordered by such court, in cases where execution cannot be awarded 
for the collection of the same. 

3. All persons for assuming to be officers, attorneys or counselors of the court, 
and acting as such without authority, for receiving any property or person which 
may be in custody of any officer by virtue of any order or process of the court, 
for unlawfully detaining any witness or party to any suit, while going to, remain- 
ing at, or returning from the court where the same may be set for trial, or for 
the unlawful interference with the proceedings in any action. 

Unlawful interference with proceedings by party: State v. Little, 175-743; State v. Moore, 


146-653; In re Young, 137-552; In re Odum, 133-250; In re Oldham, 89-23—by attorney, In 
re Gorham, 129-481. 


4, All persons summoned as witnesses in refusing or neglecting to obey such 
summons to attend, be sworn, or answer, as such witness. , 
Witness refusing to answer question before commissioner: Fertilizer Co. v. Taylor, 112-141. 


5. Parties summoned as jurors for impropriety, conversing with parties or 
others in relation to an action to be tried at such court or receiving communica- 
tion therefrom. . 

Juror conversing with party: In re Odum, 133-251; In re Gorham, 129-489, 


6. All inferior magistrates, officers and tribunals for disobedience of any 
lawful order of the court, or for proceeding in any matter or cause contrary to 
law, after the same shall have been removed from their jurisdiction. 

7. All other cases where attachments and proceedings as for contempt have 
been heretofore adopted and practiced in courts of record in this state to enforce 
the civil remedies or protect the rights of any party to an action. 


Right of court to punish under this section: Cromartie v. Comrs., 85-215. Person in jail for 
contempt cannot be worked on roads: State v. Moore, 146-653. 

Rey., s. 944; Cede, ss. 654, 656. 

Disobedience of order of court is punishable as for contempt, see Civil Procedure, s. 727. 
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986. Trial of proceedings in contempt. Proceedings as for contempt shall be 
prosecuted and carried on as provided in provisional remedies. In all proceed- 
ings for contempt and in proceedings as for contempt, the judge or other judicial 
officer who issues the rule or notice to the respondent may make the same return- 
able before some other judge or judicial officer. When the personal conduct of 
the judge or other judicial officer or his fitness to hold his judicial position is 
involved, it is his duty to make the rule or notice returnable before some other 
judge or officer. Nothing herein contained shall apply to any act or conduct 
committed in the presence of the court and tending to hinder or delay the due 
administration of the law, nor to proceedings for the disobedience of a judicial 
order rendered in any pending action. 

Reyv., s. 945; Code, s. 655; 1915, c. 4. 


See In re Brown, 168-417. For refusal to produce books of a corporation, see section 1203 
et seq. 
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CHAPTER 18 
CONTRACTS REQUIRING WRITING 


987. Contracts charging representative personally; promise to answer for debt of 
another. 

988. Contracts for sale of land; leases. 

989. Contracts with Cherokee Indians. 

990. Promise to revive debt of bankrupt. 


987. Contracts charging representative personally; promise to answer for debt 
of another. No action shall be brought whereby to charge an executor, admin- 
istrator or collector upon a special promise to answer damages out of his own 
estate or to charge any defendant upon a special promise to answer the debt, 
default or miscarriage of another person, unless the agreement upon which such 
action shall be brought, or some memorandum or note thereof, shall be in writing, 
and signed by the party charged therewith or some other person thereunto by 
him lawfully authorized. 

Rev., s. 974; Code, s. 1552; R. C., c. 50, s. 15; 1826, c. 10; 29 Charles II, c. 3, s. 4. 


PROMISES BY PERSONAL REPRESENTATIVES. A promise (not in writing) by an 
administrator that he would see a debt of his testator paid, or would pay it, is void here- 
under: Smithwick v. Shepherd, 49-196—for such a promise to bind administrator or executor 
personally must be in writing and supported by a consideration, McLean v. McLean, 88-396— 
and the consideration must be a benefit to the executor, or an injury to the creditor, one 
founded on forbearance or the possession of assets, Williams v. Chaffin, 13-333; Sleighter v. 
Harrington, 6-332; McLean v. McLean, 88-396; Banking Co. v. Morehead, 122-318. 

A personal representative who executes a note, without qualification or reservation as to 
personal liability, for a debt of deceased, is personally liable even though signing note as 
“‘executor’’ or ‘‘administrator’’: Banking Co. v. Morehead, 124-622, 122-318, 116-410, 
116-413; McLean v. Mclean, 88-396, and cases cited; see, also, Leroy v. Jacobosky, 136-450. 
Agreement of administrator to pay debt of intestate out of assets of intestate’s estate is not 
within this section: Norton v. Edwards, 66-369. 


PROMISES TO ANSWER FOR DEBT OF ANOTHER. As to whether words used amount 
to a promise to answer for debt, default, or miscarriage of another, or amount to an original 
obligation on the part of promisor, see Peele v. Powell, 156-553; Jenkins v. Holley, 140-379; 
Sheppard v. Newton, 139-535; Garrett-Williams Co. v. Hamill, 131-57; White v. Tripp, 125- 
523; Rowland v. Barnes, 81-234; Morrison v. Baker, 81-76; Neal v. Bellamy, 73-384; Smith- 
wick v. Shepherd, 49-196. Promise to answer for debt, default, or miscarriage of another must 
be in writing: Sheppard v. Newton, 139-535; Garrett-Williams Co. v. Hamill, 131-57; Row- 
land v. Barnes, 81-234; Scott v. Bryan, 73-582; Britton v. Thrailkill, 50-330. 

New parol contract to pay debt of another superadded to original cause of action which 
remains in force is void: Handle Co. v. Plumbing Co., 171-495; Holland v. Hartley, 171-376; 
Peele v. Powell, 156-553; Haun vy. Burrell, 119-544; Horne vy. Bank, 108-109; Combs v. Har- 
shaw, 63-198; Stanly v. Hendricks, 35-86; Rogers v. Rogers, 51-300; Britton v. Thrailkill, 
50-330; Draughan y. Bunting, 31-10—and this is so even though it be founded upon a con- 
sideration, Combs v. Harshaw, 63-198; approved in Haun y. Burrell, 119-544. Where one 
had claim against three distributees on account of assets received from intestate’s estate, and 
they jointly promised verbally to pay debt, such promise being to answer for liability of 
another is void: Hill v. Doughty, 33-195. Oral promise by married woman to answer for 
debt of husband cannot be enforced against her separate personal estate: Coffey v. Shuler, 
112-622. Parol promise by husband to pay for lands settled by third persons on his wife and 
children void under section: Bagley v. Sasser, 55-350. 

The statute does not apply to a promise to pay the debt of another where the original debtor 
is discharged and the promisor becomes the sole debtor: Parker vy. Daniels, 159-518; White- 
hurst v. Padgett, 157-424; Peele v. Powell, 156-553; Jenkins v. Holley, 140-379; Sheppard v. 
Newton, 139-533; White v. Tripp, 125-523; Draughan y. Bunting, 31-10. 
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The statute does not apply when the promise is based upon some new and original consider- 
ation moving between the creditor and the promisor, as to pay his own debt or to protect a 
right: Charlotte v. Alexander, 173-515; Handle Co. v. Plumbing Co., 171-495; Springs y. 
Cole, 171-418; Holland y. Hartley, 171-376; Price v. Harrington, 171-132; Whitehurst. v. 
Padgett, 157-424; Rogers vy. Lumber Co., 154-108; Hospital v. Hobbs, 153-188; s. ¢., 157-460; 
Deaver v. Deaver, 137-240; Whitehurst v. Hyman, 90-487; Mason y. Wilson, 84-51; Hockaday 
v. Parker, 53-16; Rowland v. Rorke, 49-339; Stanly v. Hendricks, 35-86; Shaver v. Adams, 
32-14; Ashford vy. Robinson, 30-114; Cooper v. Chambers, 15-261. 

The statute does not apply to a promise made to the debtor himself: Deaver v. Deaver, 
137-240; Haun y. Burrell, 119-544; as where A promises B to pay him $100 if he will buy 
C’s land, Little v. McCarter, 89-233; or where the purchaser of land agrees, as a part of the 
price, to pay the vendor’s debt, Satterfield v. Kindley, 144-455; Rice v. Carter, 33-298. 

The statute does not apply to a promise to pay the debt of another out of the debtor’s prop- 
erty in the promisor’s hands: Voorhees v. Porter, 134-591; Mason v. Wilson, 84-51; Thread- 
gill v. McLendon, 76-24; Stanly v. Hendricks, 35-86; Draughan v. Bunting, 31-10. 

The statute does not apply when credit is given to a promisor alone, or to him jointly with 
another as principals: Ford v. Moore, 175-260; Whitehurst v. Padgett, 157-424; Peele vy. 
Powell, 156-553. 

The statute applies to contracts of guaranty: Gilmer v. Improvement Co., 170-452; Partin 
v. Prince, 159-553; Supply Co. v. Finch, 147-106; but not where it is in the nature of an 
original obligation of the promisor, Marrow v. White, 151-96; Adcock v. Fleming, 19-225. 
Indemnity contracts are within the statute: Draughan y. Bunting, 31-10; Martin vy. McNeely, 
101-634. 

A consideration is necessary; if the promise is made at the time of the original contract, 
the original consideration is sufficient; if made later, a new consideration is required: Craig 
v. Stewart, 163-531; Peele v. Powell, 156-553. The consideration may be proved by parol: 
Supply Co. v. Person, 154-456; Haun y. Burrell, 119-544; Ashford y. Robinson, 30-116; 
Nichols v. Bell, 46-32. 

The defendant may take advantage of the statute by a general denial, by setting up a 
different contract, or by admitting the contract and specially pleading the statute: Winders 
v. Hill, 144-614; Jordan v. Furnace Co., 126-143; Haun vy. Burrell, 119-544; Browning y. 
Berry, 107-231; Morrison v. Baker, 81-76. For what is sufficient writing to comply with the 
statute, see cases cited under section 988. 

Section merely referred to: Hemphill v. Annis, 119-515; Kelly v. McNeill, 118-354; Miller 
v. Irvine, 18-105. 


988. Contracts for sale of land; leases. All contracts to sell or convey any 
lands, tenements or hereditaments, or any interest in or concerning them, and 
all leases and contracts for leasing land for the purpose of digging for gold or 
other minerals, or for mining generally, of whatever duration; and all other 
leases and contracts for leasing lands exceeding in duration three years from 
the making thereof, shall be void unless said contract, or some memorandum or 
note thereof, be put in writing and signed by the party to be charged therewith, 
or by some other person by him thereto lawfully authorized. 


Reverse OLOsmCOde mss Lode (45r eRe: OnnCnD0,. S41 205 Chall Goss. dass 1819) 
ec. 1016; 1844, c. 44; 1868, c. 156, ss. 2, 33. 

English statute of frauds is not in force in this state except so far as it has been enacted 
here: Odom y. Clark, 146-544. Legislature has power to modify or repeal the whole of the 
statute of frauds in so far as it relates to future contracts for sale of land; it has no authority 
to give repealing statute a retroactive operation so as to affect or destroy vested rights: 
Lowe y. Harris, 112-472. 

CONTRACTS WITHIN THE STATUTE. All executory contracts for the sale of land or 
any interest therein, legal or equitable: Poe v. Smith, 172-67; Kelly v. McNeill, 118-349; 
Dover v. Rhea, 108-88; Perkins v. Presnell, 100-220; Wilkie v. Womble, 90-254; Holmes y. 
Holmes, 86-205. Conveyances of real estate or any interest in or concerning same: Hall vy. 
Misenheimer, 137-186; Drake v. Howell, 133-165; Presnell v. Garrison, 121-366; Buckner v. 
Anderson, 111-577; Cox v. Ward, 107-511; Neaves v. Mining Co., 90-413; Young vy. Young, 
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81-92; Daniel v. Crumpler, 75-184. The sale of growing trees: Burwell v. Chapman, 159-209; 
Midyette v. Grubbs, 145-85; Tremaine v. Williams, 144-114; York v. Westall, 143-281; Lumber 
Co. v. Corey, 140-462; Hawkins v. Lumber Co., 139-160; Ward v. Gay, 137-399; Drake v. 
Howell, 133-165; Carpenter v. Medford, 99-499; Dunkart v. Rinehart, 89-354; Green v. R. R., 
73-524; Moring v. Ward, 50-272; Mizell v. Burnett, 49-249. A grant of an easement: Hern- 
don v. R. R., 161-650; Kivett v. McKeithan, 90-106; McCracken v. McCracken, 88-272. Con- 
tract of sale of expectancy in land: Vick v. Vick, 126-123, and cases cited; see Boles v. 
Caudle, 126-352. Partition of land between tenants in common: Rhea vy. Craig, 141-602; Fort 
v. Allen, 110-183; Medlin v. Steele, 75-154. Agreement as to dividing line between two tracts: 
Presnell v. Garrison, 121-366; s. ¢., 122-595; Shaffer v. Hahn, 111-1; Buckner y. Anderson, 
111-572; Kirkpatrick v. McCracken, 161-198. An agreement for arbitration in regard to land: 
Cutler v. Cutler, 169-482; Fort v. Allen, 110-183. Surrender of dower interest to remainder- 
man: Houston v. Smith, 88-312. Agreement by husband with wife that proceeds of sale of 
wife’s lands should be invested in other lands: Cade v. Davis, 96-139. Agreements made after 
sale of land that land should be held in trust: Kelly v. McNeill, 118-349; Hamilton vy. 
Buchanan, 112-463. Conveyance of an equitable estate in land: Wilkie v. Womble, 90-254; 
Holmes v. Holmes, 86-205; Shields v. Whitaker, 82-516; Shelton v. Shelton, 58-295; Maxwell 
v. Wallace, 45-251; Simms v. Killian, 34-252; Rice v. Carter, 33-298. Agreement that third 
person should be substituted for one of the original parties to a contract of sale of land: 
Love v. Cobb, 63-324. Contract for sale of fixtures: Bond v. Coke, 71-97. Agreement by 
parties to covenant for conveyance of land that title to land should be held by covenanter as 
indemnity against loss as surety for covenantee: Harper v. Spainhour, 64-629. Promise by 
vendee of land as consideration therefor to pay purchase money to another to whom vendor 
indebted: Rice v. Carter, 33-298. Sale of land by. trustee under deed of trust made for pur- 
pose of satisfying debts secured by deed: Ingram v. Dowdle, 30-455. Lease of land for min- 
ing purposes: Lea v. McKenzie, 56-235; Briles v. Pace, 36-279. Leases of land for more than 
three years: Jordan v. Furnace Co., 126-143; Krider v. Ramsey, 79-359; Briles v. Pace, 35- 
279. An assignment of a lease which has more than three years to run: Alexander vy. Mor- 
ris, 145-22. 

CONTRACTS NOT WITHIN THE STATUTE. Executed contracts: Rogers y. Lumber 
Co., 154-108; Brinkley v. Brinkley, 128-503; McManus v. Tarleton, 126-790; Hall v. Fisher, 
126-205; Smith vy. Arthur, 110-400; Farmer v. Willard, 71-284; Massey v. Holland, 25-197; 
Bridges v. Purcell, 18-494; Choat v. Wright, 13-289. Leases of land for three years or less: 
Smithdeal v. McAdoo, 172-700; Alexander v. Morris, 145-22; Teal v. Templeton, 149-32. 
Contract to cut and deliver wood: Ives vy. R. R., 142-131; Green v. R. BR., 73-524. Contract 
to cut and haul timber for another: Sumner v. Lumber Co., 175-654; Midyette v. Grubbs, 
145-85; Thomas v. Merrill, 169-623. Timber cut on land: Lumber Co. v. Brown, 160-281. 
A contract to withdraw claim to cut standing timber, which claim was acquired by parol, in 
consideration of a release of all damages for trespass alleged: York v. Westall, 143-276. Con- 
tract to make bricks on land of another, title to bricks to remain in owner of soil until paid 
for clay and wood used in manufacture: Brown y. Morris, 83-251. Contracts concerning grow- 
ing crops: Flynt v. Conrad, 61-190; Walton y. Jordan, 65-170; Bond v. Coke, 71-100; Brittain 
v. McKay, 23-265. Agreements made at time of execution of deed that vendor would make 
good any deficiency in acreage: Stern v. Benbow, 151-460; Currie v. Hawkins, 118-593; 
McGee v. Craven, 106-351—or would refund pro rata part of purchase money if acreage fell 
short, Sherrill v. Hagan, 92-345. Contract to pay one-half of amount for which a mineral 
interest may be sold: Michael v. Foil, 100-178; or a part of the proceeds of a resale of the 
land, Buie v. Kennedy, 164-291; Brown v. Hobbs, 147-73; Bourne vy. Sherrill, 143-381; 
Sprague v. Bond, 108-382. Contract to pay for improvements on the land: Ferrell v. Mining 
Co., 176-475; Houston vy. Sledge, 101-640. A promise to pay a person a specific sum if he will 
purchase another’s land: Little v. McCarter, 89-233. An agreement to release a mortgage: 
Hemmings v. Doss, 125-400. An agreement to rescind a contract for land if acted upon by 
the parties: Taylor v. Taylor, 112-27; Holden vy. Purefoy, 108-163; Miller v. Pierce, 104- 
389; Faw v. Whittington, 72-321. 

Authority to sell land need not be in writing: Smith v. Browne, 132-365; Neaves v. Mining 
Co., 90-412; Blacknall v. Parish, 59-70. Contract for compensation for services in selling 
land: Lamb v. Baxter, 130-67; Abbott v. Hunt, 129-403; but a contract to receive land as 
compensation should be in writing, Faircloth v. Kenlaw, 165-228. The statute does not apply 
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to agreements for party walls: Reid v. King, 158-85; nor to partnership agreements for trad- 
ing in land, Robinson v. Daughtry, 171-200; Brogden v. Gibson, 165-16; Buie v. Kennedy, 
164-291; Brown v. Hobbs, 147-73. A mere license as distinguished from an easement: Kivett 
v. McKeithan, 90-106; McCracken v. McCracken, 88-272. A transfer of a judgment which is 
a lien on land: Winberry v. Koonce, 83-351. 

As to sale of fixtures, see State v. Martin, 141-832; Overman v. Sasser, 107-432; Cowell v. 
Ins. Co., 126-684; R. R. v. Deal, 90-110; Bond v. Coke, 71-97. That the statute does not 
apply to judicial sales, see Hudson v. Coble, 97-260; nor to sales under execution, Tate vy. 
Greenlee, 15-149; but see Woodruff v. Trust Co., 173-546. 

Parol trusts declared at or before the transfer of title are valid; so are resulting trusts and 
constructive trusts, which arise by operation of law: Rush v. McPherson, 176-562; Williams 
v. Honeycutt, 176-102; Wilson v. Jones, 176-205; Pritchard v. Williams, 175-319; Allen v. 
Gooding, 173-93; Ballard v. Boyette, 171-24; Lutz v. Hoyle, 167-632; Brogden y. Gibson, 
165-16; Jones v. Jones, 164-320; Anderson v. Harrington, 163-140; Taylor v. Wahab, 154-219; 
Russell v. Wade, 146-116; Avery v. Stewart, 136-426; Owens v. Williams, 130-165; Gorrell v. 
Alspaugh, 120-367; Kelly v. McNeill, 118-349; Cobb v. Edwards, 117-244; Hamilton v. 
Buchanan, 112-463; Blount v. Washington, 108-231; Dover v. Rhea, 108-88; Pittman v. Pitt- 
man, 107-159; Cohn v. Chapman, 62-92; Riggs v. Swann, 59-118; Shelton v. Shelton, 58-292; 
Hanff v. Howard, 56-440; Cousins v. Wall, 56-43; Cloninger v. Summit, 55-513. But a parol 
trust in favor of the grantor is invalid: Walters v. Walters, 171-312, 172-328; Campbell v. 
Sigmon, 170-348; Trust Co. v. Sterchie, 169-21; Cavenaugh v. Jarman, 164-372; Jones v. 
Jones, 164-320; Ricks v. Wilson, 154-282; Gaylord v. Gaylord, 150-222. 

Other parts of section 4 and section 17 of the English statute of frauds have not been 
adopted in this state. Contracts in consideration of marriage, unless the contract concerns 
land: Montgomery y. Henderson, 56-113. Contracts not to be performed within a year; sales 
of goods, wares and merchandise on credit: Hurlburt v. Simpson, 25-233. Sales of liquor on 
credit for over $10 required to be in writing: Covington v. Threadgill, 88-186 (Rev., 977, 
not brought forward). 

WHAT IS SUFFICIENT MEMORANDUM. There must be a writing signed by party to 
be charged therewith or by his agent thereto lawfully authorized, showing the parties and 
expressly or by implication all material terms of contract: Hall v. Misenheimer, 137-186, and 
cases there cited; Burriss v. Starr, 165-657; Flowe v. Hartwick, 167-448; Mayer v. Adrian, 
77-83. The memorandum must be signed by party to be charged, the defendant in an action 
to enforce the contract: Lewis v. Murray, 177-17; Love v. Harris, 156-88; Davis v. Martin, 
146-281; Lumber Co. vy. Corey, 140-462; Hall v. Misenheimer, 137-183; Love v. Atkinson, 
131-544; Davidson v. Land Co., 126-704; Hall v. Fisher, 126-205; MaGee v. Blankenship, 
95-563; Green v. R. R., 77-95; Mizell v. Burnett, 49-249; Edwards v. Kelly, 53-69. A memo- 
randum or note of a contract may be signed by one in the name of his principal or by agent 
in his own name without being thereunto authorized in writing: Blacknall vy. Parish, 59-70; 
Neaves v. Mining Co., 90-415; Washburn v. Washburn, 39-311; Oliver v. Dix, 21-165; Phillips 
v. Hooker, 62-191; Flowe v. Hartwick, 167-448; but one party cannot be agent for the other, 
Asbury v. Mauney, 173-454. An auctioneer is agent of both vendor and purchaser to bind 
them to the contract: Woodruff v. Trust Co., 173-546; Love v. Harris, 156-88; Proctor v. 
Finley, 119-536; Mayer v. Adrian, 77-83; Gwathmey v. Cason, 74-5; Cherry v. Long, 61-466. 
It seems that the auctioneer should sign the writing at the time of the transaction: Love v. 
’ Harris, 156-88; Dickerson v. Simmons, 141-325. 

What is sufficient signing: Burriss v. Starr, 165-657; Wellman v. Horn, 157-170; Love v. 
Harris, 156-88; Hall v. Misenheimer, 137-183; Proctor v. Finley, 119-536; Hargrove v. Ad- 
cock, 111-166; Devereux v. McMahon, 108-134; Cherry v. Long, 61-466; Plummer vy. Owens’ 
Admrs., 45-254; Washburn v. Washburn, 39-306; Oliver v. Dix, 21-165. Signing the minutes 
of a corporate meeting by the secretary is not sufficient to bind the individual stockholders: 
Asbury v. Mauney, 173-454. 

The writing should describe the property sufficiently to be identified, and this does not 
exclude parol evidence: Lewis v. Murray, 177-17; Stockard v. Warren, 175-283; Bateman v. 
Hopkins, 157-470; Improvement Co. vy. Guthrie, 116-381; Lowe v. Harris, 112-472; Fortescue 
v. Crawford, 105-29; Gordon v. Collett, 102-532; Thornburg v. Masten, 88-293; Capps v. 
Holt, 58-153; Murdock v. Anderson, 57-77. A valid contract may be on one or more papers, 
provided they are so connected physically or by internal reference that there can be no uncer- 
tainty as to their meaning and effect when taken together: Mfg. Co. v. Hendricks, 106-492; 
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Gordon y. Collett, 102-5382; Mayer v. Adrian, 77-83. A letter referring to a deed which is 
enclosed is sufficient: McLendon y. Ebbs, 173-603. Indorsing and using a check is not suffi- 
cient writing for a contract to convey an easement: Leach vy. Lumber Co., 159-532. A draft 
signed by an agent in payment for mineral for which deed was delivered binds the principal, 
though not named: Neaves v. Mining Co., 90-412. A note or other personal security given 
for the purchase money by the purchaser is sufficient: Ibid.; Hargrove v. Adcock, 111-166. 
Recitals in a letter where proof could be made without resorting to parol evidence is sufficient: 
Neaves v. Mining Co., 90-412; Mizell v. Burnett, 49-254. A writing signed and sealed by the 
owner of land, with name of bargainee blank, and left with agent to complete by filling out the 
blanks, may be sufficient as a contract to convey: Blacknall v. Parish, 59-70. A receipt by 
the vendor reciting that the purchaser had paid a part of the price for certain land is suffi- 
cient to bind the vendor, but not the purchaser unless it specifies the amount to be paid: 
Hall v. Misenheimer, 137-183. An assignment written on a lease is sufficient: Alexander vy. 
Morris, 145-22. 

A consideration is necessary, but it need not appear in the writing: Lewis v. Murray, 177- 
17; Bateman vy. Hopkins, 157-470; Hall v. Misenheimer, 137-183; Hargrove y. Adcock, 111- 
166; Tunstall v. Cobb, 109-325; Mfg. Co. v. Hendricks, 106-493; Neaves v. Mining Co., 90- 
412; Green vy. Thornton, 49-230. A seal is not necessary: Stephens v. Midyette, 161-323; 
Mitehell v. Bridgers, 113-63; Simmons vy. Spruill, 56-9. An undelivered deed may be sufficient 
evidence of the contract: Pope v. McPhail, 173-238; Vinson v. Pugh, 173-189; Flowe v. Hart- 
wick, 167-448; MaGee v. Blankenship, 95-563. Since the writing is evidence of the contract, 
the writing may be made afterward: MaGee v. Blankenship, 95-563. 


EFFECT OF FAILURE TO COMPLY WITH STATUTE. The contract is not void, but 
voidable: Henry vy. Hilliard, 155-372; Williams v. Lumber Co., 118-928; Improvement Co. y. 
Guthrie, 116-381; Loughran v. Giles, 110-423; Gordon y. Collett, 104-381; Dail v. Freeman, 
92-351; Syme v. Smith, 92-338. The contract may be enforced unless the party to be charged 
takes advantage of the statute: Henry v. Hilliard, 155-372; Cowell v. Ins. Co., 126-684; Hem- 
mings v. Doss, 125-400; Williams v. Lumber Co., 118-928; Hall v. Lewis, 118-510; Loughran 
v. Giles, 110-423; Pitt v. Moore, 98-85; Thigpen v. Staton, 104-40; Kenner y. Mfg. Co., 
91-421; Claney v. Craine, 17-365. The contract can be proved only by the writing: Williams 
v. Lumber Co., 118-928; Morrison vy. Baker, 81-76. 

The defendant in an action to enforce the contract may take advantage of the statute by 
denying the contract, by setting up another and different contract, or by admitting the con- 
tract and specially pleading the statute: Henry v. Hilliard, 155-372; Miller v. Monazite Co., 
152-608; Luton vy. Badham, 127-96; Jordan v. Furnace Co., 126-143; North v. Bunn, 122-768; 
Haun y. Burrell, 119-544; Williams v. Lumber Co., 118-928; Hall v. Lewis, 118-509; Vann 
v. Newsom, 110-122; Browning v. Berry, 107-231; Fortescue v. Crawford, 105-29; Thigpen 
v. Staton, 104-40; Holler v. Richards, 102-545; Gulley v. Macy, 84-434; Young yv. Young, 
81-91; Bonham y. Craig, 80-224; Barnes v. Brown, 71-507; Allen v. Chambers, 39-125; Dunn 
v. Moore, 38-364; Ellis v. Ellis, 16-3241. The defendant cannot take advantage of the statute 
by demurrer: Loughran v. Giles, 110-423; Hemmings v. Doss, 125-400. The defendant may 
be estopped by his conduct to plead the statute: Alston v. Connell, 140-485. Third persons, 
strangers to the contract, cannot take advantage of the statute: Plaster Co. v. Plaster Co., 
156-455; Cowell v. Ins. Co., 126-684; Parker v. Allen, 84-466; Davis v. Inscoe, 84-396. If 
either party is bound in writing he cannot take advantage of the statute as against the other, 
who may not be bound; the vendor may repudiate the contract when sued or sue for the land; 
the purchaser may repudiate when sued, but cannot sue to recover his money when the vendor 
is willing to convey or is bound in writing: Brown v. Hobbs, 154-544; Love v. Atkinson, 131- 
544; Davis v. Yelton, 127-348; Davison v. Land Co., 126-704; MeNeill v. Fuller, 121-209; 
Syme v. Smith, 92-338; Simms v. Killian, 34-252; Claney v. Craine, 17-363. 

Action for damages for the nonperformance of a parol contract for purchase of land cannot 
be sustained: McCracken vy. McCracken, 88-272; Wade v. Newbern, 77-460. Memorandum 
must be sufficient under the statute before specific performance can be had: Mayer v. Adrian, 
77-86; Lumber Co. v. Corey, 140-462; Hall v. Misenheimer, 137-183; Love v. Atkinson, 131- 
544; Vick vy. Vick, 126-126; Davison v. Land Co., 126-704; Wooten v. Walters, 110-251; Hall 
v. Fisher, 126-205; Fortescue v. Crawford, 105-29; MaGee v. Blankenship, 95-563; Capps v. 
Holt, 58-153; Campbell v. Campbell, 55-364; Plummer v. Owens’ Admrs., 45-254; Allen vy. 
Chambers, 39-125; Ledford y. Ferrell, 34-285. Contract in writing to sell land signed by 
vendor is good against him although the correlative obligation of buyer to pay price is not 
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in writing and cannot be enforced: Mizell v. Burnett, 49-249; Lumber Co. v. Corey, 140-462; 
Imp. Co. v. Guthrie, 116-381; Hargrove v. Adcock, 111-166; Love v. Welch, 97-200; Kelly v. 
Edwards, 53-71. A parol waiver of a written contract within statute of frauds amounting 
to complete abandonment and clearly proven will bar specific performance: Holden y. Pure- 
foy, 108-167, and cases cited; Miller vy. Pierce, 104-389. The court will not correct an execu- 
tory contract under the statute by enlarging the subject-matter and then grant specific per- 
formance as corrected: Davis v. Ely, 104-16. 

The doctrine of part performance is not in force in this state; but when the vendor repudi- 
ates the contract the purchaser may recover the money paid and have the land charged with 
the value of improvements less rents and profits: Ballard v. Boyette, 171-24; Rhea v. Craig, 
141-602; Ford v. Stroud, 150-362; Hall v. Misenheimer, 137-183; Love v. Atkinson, 131-544; 
Luton y. Badham, 127-96; Pass v. Brooks, 125-129; North vy. Bunn, 122-766; Rumbough vy. 
Young, 119-567; Field v. Moody, 111-353; Vann v. Newsom, 110-122; Tucker v. Markland, 
101-422; Pitt v. Moore, 99-85; Hedgepeth v. Rose, 95-41; Thomas v. Kyles, 54-302; Love 
v. Neilson, 54-339; Barnes v. Teague, 54-277; Plummer v. Owens’ Admr., 45-254; Chambers 
v. Massey, 42-286; Allen v. Chambers, 39-125; Dunn y. Moore, 38-364; Albea v. Griffin, 22-9; 
Lyon vy. Crissman, 22-268; Ellis vy. Ellis, 16-345. The measure of compensation is the enhanced 
value of the property: North v. Bunn, 128-196; Daniel v. Crumpler, 75-184. The right of the 
parol vendee is not under the contract nor to have the vendor declared a trustee, but to have 
compensation: Wood vy. Tinsley, 138-507; Kelly v. Johnson, 135-647. The vendor cannot 
enforce a parol contract for land by a motion to discharge a judgment as part of the price: 
Brown v. Hobbs, 154-544. 

Section merely referred to in Smith v. Smith, 60-583; Higdon v. Rice, 119-625; Edwards vy. 
Kelly, 53-69; Brown v. Comrs., 63-515; Hinsdale v. Thornton, 75-382. 


989. Contracts with Cherokee Indians. All contracts and agreements of every 
description made with any Cherokee Indian, or any person of Cherokee Indian 
blood within the second degree, for an amount equal to ten dollars or more, shall 
be void, unless some note or memorandum thereof be made in writing and signed 
by such Indian or person of Indian blood, or some other person by him author- 
ized, in the presence of two witnesses, who shall also subscribe the same: Pro- 
vided, that this section shall not apply to any person of Cherokee Indian blood 
or any Cherokee Indian who understands the English language and who can 
speak and write the same intelligently. 

Rey., s. 975; Code, s)1553'3)R. Ce c: 50, s.163, 1907, ¢.,1004, s. 1. 


Section applies as well where contract between two Indians as when one of parties white: 
State vy. Tachanatah, 64-615; Lovingood v. Smith, 52-601. As bearing upon section, see 
Rogers v. Kimsey, 101-561; Rollins v. Cherokees, 87-248. For history of legislation as to 
Cherokee Indians, see Frazier v. Cherokee Indians, 146-477. 


990. Promise to revive debt of bankrupt. No promise to pay a debt discharged 
by any decree of a court of competent jurisdiction, in any proceeding in bank- 
ruptey, shall be received in evidence unless such promise is in writing and 
signed by the party to be charged therewith. 

Rev., s. 978; 1899, ¢. 57. 

Contracts in restraint of trade are required to be in writing, see Monopolies and Trusts, 

9 
7 aes to repel the statute of limitations must be in writing, see Civil Procedure, s, 416. 

Promise to pay debt discharged in bankruptcy does not revive original contract so as to 
reinvest it with actionable quality, but only recognizes it as consideration to support new 
promise: Fraley v. Kelly, 88-227. As plea of discharge in bankruptcy is personal defense 
to be set up by debtor or his representative, it may be withdrawn at any time: Lee v. Hure, 
93-5. 
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CHAPTER 19 
CONVEYANCES 


ART. 1. CONSTRUCTION AND SUFFICIENCY. 
991. Fee presumed, though word “heirs” omitted. 
992. Vagueness of description not to invalidate. 
993. Conveyances to slaves. 
994. Conveyances by infant trustees. 
995. Official deed, when official selling or empowered to sell is not in office. 
996. Revocation of deeds of future interests made to persons not in esse. 


ART. 2. CONVEYANCES BY HUSBAND AND WIFE. 

997. Instruments affecting married woman’s title; husband to execute; privy exam- 
ination. 

998. Acknowledgment at different times and places; before different officers; order 
immaterial. 

999. Absence of wife’s examination does not affect deed as to husband. 

1000. Officers authorized to take privy examination. 

1001. Innocent purchaser not affected by fraud in treaty, if privy examination regular. 

1002. Power of attorney of married woman. 

1003. Wife need not join in purchase-money mortgage. 

1004. Wife insane, husband’s deed transfers her interest. 


ArT. 3. FRAUDULENT CONVEYANCES. 


1005. Conveyance with intent to defraud creditors void. 

1006. Conveyance with intent to defraud purchasers void. 

1007. Voluntary conveyance evidence of fraud as to existing creditors. 

1008. Marriage settlements void as to existing creditors. 

1009. Purchasers for value and without notice protected. 

1010. Bona fide purchaser of mortgaged property not affected by illegal consideration of 
note secured. 

1011. Bona fide purchaser of fraudulently conveyed property treated as creditor. 

1012. Persons aiding debtor to remove to defraud creditors liable for debts. 

1013. Sales in bulk presumed fraudulent. 


Art. 1. CoNnsTRUCTION AND SUFFICIENCY 


991. Fee presumed, though word ‘‘heirs’’? omitted. When real estate is con- 
veyed to any person, the same shall be held and construed to be a conveyance in 
fee, whether the word ‘‘heirs’’ is used or not, unless such conveyance in plain 
and express words shows, or it is plainly intended by the conveyance or some 
part thereof, that the grantor meant to convey an estate of less dignity. 

Rey., s. 946; Code, s. 1280; 1879, c. 148. 

Deed and registry of conveyance destroyed, presumed to convey fee simple, see Evidence, 
s. 1766. 

This section, act of 1879, provides same rule of construction for deeds as was provided for 
devises under act of 1784, now s. 4162: Vickers y. Leigh, 104-257. Word ‘‘heirs’’ not neces- 
sary to create fee: Gray v. Hawkins, 133-5; Jarvis v. Davis, 99-40; Cullens v. Cullens, 161- 
344—and conveyances without word ‘‘heirs’’ construed to be in fee, Fulbright v. Yoder, 113- 
457; Starnes v. Hill, 112-25—unless contrary intention plainly appears, Fulbright y. Yoder, 
113-457; Sprinkle v. Spainhour, 149-223. Deed to trustee construed to carry fee: Braddy v. 
Dail, 156-30, and see below. 

AS TO CONVEYANCES PRIOR TO THIS ENACTMENT. The word ‘‘heirs’’ indis- 
pensable to convey fee: Cedar Works v. Lumber Co., 168-391; Cullens v. Cullens, 161-344; 
Boggan v. Somers, 152-390; Smith v. Proctor, 139-314; Allen v. Baskerville, 123-127; Ray 
v. Comrs., 110-171; Batchelor v. Whitaker, 88-350; Stell v. Barham, 87-66; Register vy. Rowell, 


430 


992 CONVEYANCES—Anrr. 1 Ch. 19 





48-312; Snell v. Young, 25-379; Wiggs v. Saunders, 20-618; Roberts v. Forsythe, 14-26— 
except in devises and equitable estates where clear intent to pass fee, Smith v. Proctor, 139- 
314, and cases cited; Vickers v. Leigh, 104-248; Holmes v. Holmes, 86-205. For cases wherein 
question arises as to whether word ‘‘heirs’’ is so located in deed as to comply with rule creat- 
ing fee simple, see Real Estate Co. v. Bland, 152-225; Triplett v. Williams, 149-394; Smith v. 
Proctor, 139-314; Mitchell v. Mitchell, 108-542; Anderson vy. Logan, 105-266; Winborne v. 
Downing, 105-20; Staton v. Mullis, 92-623; Graybeal v. Davis, 95-508; Hicks v. Bullock, 
96-164; Bunn vy. Wells, 94-67; Ricks v. Pulliam, 94-225; Stell v. Barham, 87-62; Phillips v. 
Thompson, 73-543; Phillips v. Davis, 69-117; Waugh v. Miller, 75-127; Allen v. Bowen, 
74-155; Armfield vy. Walker, 27-580. Intention of grantor to be considered in interpretation: 
Smith y. Proctor, 139-314; Fulbright v. Yoder, 113-456; Vickers v. Leigh, 104-248; Hicks v. 
Bullock, 96-164; Ricks v. Pulliam, 94-225; Winborne v. Downing, 105-20; Bunn y. Wells, 94-67. 

Intention now gathered from whole deed without dissecting it into technical parts as at 
common law: Guilford y. Porter, 167-366; Triplett v. Williams, 149-394. 

Section referred to: Sharpe vy. Brown, 177-294; Holloway v. Green, 167-91; College v. 
Riddle, 165-211; Ruffin v. R. R., 151-330; Griffin vy. Thomas, 128-317; Jenkins v. Daniels, 
125-170. 


992. Vagueness of description not to invalidate. No deed or other writing 
purporting to convey land or an interest in land shall be declared void for 
vagueness in the description of the thing intended to be granted by reason of the 
use of the word ‘‘adjoining’’ instead of the words ‘‘bounded by,’’ or for the 
reason that the boundaries given do not go entirely around the land described: 
Provided, it can be made to appear to the satisfaction of the jury that the grantor 
owned at the time of the execution of such deed or paper-writing no other land 
which at all corresponded to the description contained in such deed or paper- 
writing. 

Rey., s. 948; 1891, c. 465, s. 2. 

For vagueness of description in pleadings, see Evidence, s. 1783. 

Section does not act retrospectively: Hemphill v. Annis, 119-514—but if it did word ‘‘de- 
scription’’ used therein imports such description as can be aided by parol proof, Ibid. A 
deed failing to describe land is as void as it was prior to this enactment: Moore v. Fowle, 
139-53. Description sufficient to admit parol evidence when it refers to something extrinsic 
which can be identified: Patton y. Sluder, 167-500 (explaining section). 


993.. Conveyances to slaves. When it is made to appear that any gift or con- 
veyance has been made to any person, while a slave, of any lands or tenements, 
whether the same was conveyed by deed or parol, and the bargainee or donee 
has been placed in actual possession of the same, such gift or conveyance shall 
have the force and effect of transferring the legal title to the lands and tenements 
to such bargainee or donee: Provided, such possession shall have continued for 
the term of ten years prior to the ninth day of March, one thousand eight hun- 
dred and seventy: Provided further, that any absence from the premises from 
the first day of May, one thousand eight hundred and sixty-one, to the first day 
of January, one thousand eight hundred and sixty-six, shall not be held as an 
abandonment or discontinuance of the possession: Provided, also, that this section 
shall not affect the interest of a bona fide purchaser for value from the grantor 
or bargainor of the lands or tenements in dispute. 

Rev., s. 949; Code, s. 1278; 1869-70, c. 77. 

Section not applicable to case where person having no title himself made parol conveyance 
of land to slave and put slave in possession more than ten years prior to passage of section: 


Buie vy. Carver, 75-559—but section only applies to cases where alleged donor or vendor had 
title himself, Ibid. See Jervis v. Lewellyn, 130-617; MeCanless vy. Reynolds, 74-301. 
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994, Conveyances by infant trustees. When an infant is seized or possessed 
of any estate in trust, whether by way of mortgage or otherwise, for another 
person who may be entitled in law to have a conveyance of such estate, or may be 
declared to be seized or possessed, in the course of any proceeding in the superior 
court, the court may decree that the infant shall convey and assure such estate, 
in such manner as it may direct, to such other person; and every conveyance and 
assurance made in pursuance of such decree shall be as effectual in law as if made 
by a person of full age. 

Rey., s. 1086; Code, s. 1265; R. C., c. 87, s. 27; 1821, ec. 1116, ss. 1, 2. 


995. Official deed, when official selling or empowered to sell is not in office. 
When a sheriff, coroner, constable or tax collector, in virtue of his office, sells any 
real or personal property and goes out of office before executing a proper deed 
therefor, he may execute the same after his term of office has expired; and when 
he dies or removes from the state before executing the deed, his successor in 
office shall execute it. When a sheriff or tax collector dies having a tax list 
in his hands for collection, and his personal representative or surety, in collecting 
the taxes, makes sale according to law, his successor in office shall execute the 
conveyance for the property to the person entitled. 

Rey., ss. 950, 951; Code, s. 1267; R. C., c 37, s. 30; 1891, c. 242. 


Ex-sheriff may execute tax deed hereunder: Mfg. Co. v. Rosey, 144-370; Jones vy. Schull, 
153-517; MeNair v. Boyd, 163-478. Ex-clerks no power hereunder: Shew vy. Call, 119-450. 
Recitals in ex-sheriff’s deed as prima facie evidence of sale and execution: Curlee v. Smith, 
91-172. 

Deed made by succeeding sheriff or coroner passes title to what was sold: Edwards v. Tip- 
ton, 77-222—but it is not evidence of what was sold, as its recitals are hearsay: Ibid.; see 
McPherson vy. Hussey, 17-323. Before executing conveyance, officer succeeding can require 
clear and conclusive evidence that sale was made by predecessor: Isler v. Andrews, 66-552— 
and that price was paid to him, Ibid.; Harris v. Irwin, 29-432. 

Section merely referred to: Stewart v. Pergusson, 133-284; Millsaps v. McCormick, 71-533. 


996. Revocation of deeds of future interests made to persons not in esse. The 
grantor in any voluntary conveyance in which some future interest in real estate 
is conveyed or limited to a person not in esse may, at any time before he comes 
into being, revoke by deed such interest so conveyed or limited. This deed of 
revocation shall be registered as other deeds; and the grantor of like interests 
for a valuable consideration may, with the joinder of the person from whom the 
consideration moved, revoke said interest in hike manner. 

Rey., s. 1045; 1898, c. 498. 

Section does not affect deeds executed before its enactment: Roe v. Journegan, 175-261. 


Art. 2. Convryancres BY HusBann AND WIFE 


997. Instruments affecting married woman’s title; husband to execute; privy 
examination. Every conveyance, power of attorney or other instrument affect- 
ing the estate, right or title of any married woman in lands, tenements or here- 
ditaments must be executed by such married woman and her husband, and due 
proof or acknowledgment thereof must be made as to the husband and due 
acknowledgment thereof must be made by the wife, and her private examination, 
touching her voluntary assent to such instrument, shall be taken separate and 
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apart from her husband, and such acknowledgment or proof as to the execution 
by the husband and such acknowledgment by the wife and her private examina- 
tion shall be taken and certified as provided by law. Any conveyance, power of 
attorney, contract to convey, mortgage, deed of trust or other instrument exe- 
euted by any married woman in the manner by this chapter provided, and 
executed by her husband also, shall be valid in law to pass, bind or charge the 
estate, right, title and interest of such married woman in and to all such lands, 
tenements and hereditaments or other estate, real or personal, as shall constitute 
the subject-matter or be embraced within the terms and conditions of such instru- 
ment or purport to be passed, bound, charged or conveyed thereby. 

Rey., s. 952; Code, s. 1256; 1899, c. 235, s. 9; C. C. P., s. 429, subsec. 6; 1868-9, c. 277, s. 15. 


See ‘‘Married Women,’’ section 2506 et seq. Section not in conflict with constitutional 
guaranty to wife of her separate estate: Graves v. Johnson, 172-176; Southerland v. Hunter, 
93-310; Ferguson vy. Kinsland, 93-337; and see Stallings v. Walker, 176-321, and cases cited. 
Law of this state governs acknowledgment and proof of married woman’s deed to land in 
state, though deed executed elsewhere: Smith v. Ingram, 130-100; Armstrong v. Best, 112- 
59; Taylor v. Sharp, 108-377; Jones v. Gerock, 59-190. 

Married woman cannot bind herself by agreement to arbitrate title to land owned by her: 
Smith v. Bruton, 137-79; nor can she create parol trust in her land, Ricks vy. Wilson, 154-282. 
Mechanic’s lien attaches to wife’s land, although not ‘‘expressly charged’’ upon her estate: 
Ball vy. Paquin, 140-83. 


MARRIED WOMAN’S DEEDS; REQUISITES. Married woman bound as to her land 
only by her deed duly executed, with husband’s written assent and with her privy examina- 
tion: Smith v. Bruton, 137-79; Tillery v. Land, 136-541; Lineberger vy. Tidwell, 104-506; 
Ferguson v. Kinsland, 93-337; Towles v. Fisher, 77-443; Green vy. Branton, 16-500; see infra, 
paragraph ‘‘Private Examination of Wife’’—or by judgment of court of competent jurisdic- 
tion, Smith v. Bruton, 137-79; Green v. Branton, 16-500. Deed nullity without husband’s 
joinder and wife’s privy examination: Holmes y. Holmes, 86-205; Scott v. Battle, 85-184— 
and husband’s probate must be present, Graves v. Johnson, 172-176, and cases cited. Married 
woman’s deed not executed in mode provided by statute creates no estoppel: Wallin v. Rice, 
170-417, and cases cited at page 418. Delivery not presumed from husband’s acknowledgment 
and acknowledgment and privy examination of wife: Tarlton v. Griggs, 131-216. 


HUSBAND’S ASSENT to wife’s conveyance is necessary: Walton vy. Bristol, 125-419; 
Loan Assn. v. Black, 119-323; Farthing vy. Shields, 106-289; Wood v. Wheeler, 106-512; Harris 
v. Jenkins, 72-183—and such assent must be expressed by his signing and acknowledging deed 
with wife, Council v. Pridgen, 153-443; Jennings vy. Hinton, 126-51; Brinkley y. Ballance, 
126-397; Bank v. Ireland, 122-571; Green v. Bennett, 120-394; Jones v. Craigmiles, 114-613; 
Farthing v. Shields, 106-289; Flaum vy. Wallace, 103-296; Harris v. Jenkins, 72-186; and see 
Newhart v. Peters, 80-166 (mortgage by husband and wife for wife’s debt binds her). What 
is sufficient written assent of husband: Stallings v. Walker, 176-321, and cited cases. Hus- 
band’s endorsement on wife’s deed without his joinder invalid: Council v. Pridgen, 153-443. 
Husband’s signature and acknowledgment after wife’s death void, Hensley v. Blankenship, 
174-759. Infant husband’s joinder revocable on his coming of age: Jackson v. Beard, 162-105. 


PRIVATE EXAMINATION OF WIFE. Form of examination, see sections 3324, 3325. 
Officers authorized to take examination, see section 1000. Requirement is constitutional: 
Council v. Pridgen, 153-443. Necessary to convey her interest in land and to charge her sepa- 
rate real estate with payment of debts: Sipe v. Herman, 161-107; Cook v. Pittman, 144-530; 
Ball v. Paquin, 140-92; Smith v. Bruton, 137-79; Harvey v. Johnson, 133-352; Bank v. Howell, 
118-271; Bank v. Ireland, 122-571; McCaskill v. McKinnon, 121-214; Bates v. Sultan, 117-94; 
MeMillan v. Gambill, 106-359; Thompson v. Smith, 106-357; Farthing v. Shields, 106-289; 
Thurber v. LaRoque, 105-301; Holmes v. Holmes, 86-205; Scott v. Battle, 85-184; Newhart 
v. Peters, 80-166; see section 2507. Required on deed from wife to husband: Singleton v. 
Cherry, 168-402. So as to her equitable estate in lands vested in her; Clayton v. Rose, 87-106— 
unless in instrument creating trust power is given to her to convey as feme sole, Ibid. No 
privy examination required to bind wife’s personalty: Harvey v. Johnson, 133-352, and see 
. section 3507. 
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Sufficiency of privy examination tested by legal effect and not by conformity to very words 
of statute: Benedict v. Jones, 129-470; Robbins v. Harris, 96-557; and see Skinner v. Fletcher, 
23-313. Not necessary that husband leave room: Hall vy. Castleberry, 101-153. As to duty of 
officer taking examination, see McCaskill v. McKinnon, 121-214. Officer’s certificate must 
make fact of separate examination apart from husband appear: Cook v. Pittman, 144-531; 
Hatcher v. Hatcher, 127-201; Wynne v. Small, 102-133; Pierce v. Wannett, 32-446; Etheridge 
v. Ashbee, 31-353; Jones v. Lewis, 30-70; Fenner v. Jasper, 18-34; Robinson vy. Barfield, 
6-391. As to presumption of truth of recitals in certificate, see Lumber Co. v. Leonard, 145- 
339. Though certificate regular on its face, wife may show that in fact no examination took 
place: Davis v. Davis, 146-163—but she must do so by clear, strong, and convincing proof, 
Tbid.; also Lumber Co. v. Leonard, 145-339; Benedict v. Jones, 129-470. 

Deed without privy examination is color of title, see notes to section 428—is no estoppel to 
matried woman, Smith v. Ingram, 130-107, and see Miller vy. Bumgardner, 109-412—is so 
entirely void that wife not entitled to enforce specifically provisions incorporated in it for her 
benefit, Askew v. Daniel, 40-321—deed without, signed by husband and wife, will not be spe- 
cifically enforced, though damages allowed for breach, Warren v. Dail, 170-406. 

As to setting aside private examination as void, or attacking it collaterally, see Davis v. 
Davis, 146-163; Lumber Co. v. Leonard, 145-339; Benedict v. Jones, 129-470; Edwards v. Bow- 
den, 107-58; Hall v. Castleberry, 101-153; Ware v. Nesbit, 94-664. As to privy examination 
under Laws 1868-9, c. 35, see Spivey v. Rose, 120-163—under Rev. Stat., c. 37, ss. 9-11, Malloy 
v. Bruden, 88-305; Woodbourne vy. Gorrell, 66-82. For other cases of interest hereunder, not 
exactly within scope of section, see Miller v. Bumgardner, 109-412; Hinton v. Ferebee, 107- 
154; MeGlennery v. Miller, 90-215; Whitehurst v. Hunter, 3-401. 


998. Acknowledgment at different times and places; before different officers; 
order immaterial. In all cases of deeds or other instruments executed by hus- 
band and wife and requiring registration, the probate of such instruments as to 
the husband and acknowledgment and private examination of the wife may be 
taken before different officers authorized by law to take probate of deeds, and at 
different times and places, whether both of said officials reside in this state or 
only one in this state and the other in another state or country. And in taking 
the probate of such instruments executed by husband and wife, including the 
private examination of the wife, it is immaterial whether the execution of the 
instrument was proven as to or acknowledged by the husband before or after 
the acknowledgment and private examination of the wife. 

Rev., Ss. 953 ; 1899, c. 235, s. 9; 1895, c. 1386. 


For statutes validating certain probates, before this section enacted, where husband and wife 
signed at different times and before different officers, see sections 3349, 3350. For cases in- 
volving validity of such probates before this section, see Bryan v. Eason, 147-284; Barrett v. 
Barrett, 120-127; Lineberger vy. Tidwell, 104-506; Southerland vy. Hunter, 93-310; MeGlennery 
v. Miller, 90-215. Husband’s probate to wife’s deed still required: Graves v. Johnson, 172-176. 


999. Absence of wife’s examination does not affect deed as to husband. When 
an instrument purports to be signed by a husband and wife the instrument may 
be ordered registered, if the acknowledgment of the husband is duly taken, 
whether the private examination of the wife is properly taken or not, but no such 
instrument shall be the act or deed of the wife unless her private examination 
is taken according to law. 

Rey., s. 954; 1899, c. 235, s. 8; 1901, ec. 637. 

As to wife’s deed and private examination, see sections 997, 3324, 3325. Where grantor 
fails to acknowledge, but wife’s acknowledgment and private examination are taken, deed not 
entitled to registration: Hatcher v. Hatcher, 127-200. As to right of husband to convey land 
without wife’s joinder in deed, see Shackleford vy. Morrill, 142-221; Joyner v. Sugg, 132-581; 
Cawfield v. Owens, 129-286; Wittkowsky v. Gidney, 124-437; Scott v. Lane, 109-154; Hughes 
vy. Hodges, 102-236; Simpson v. Houston, 97-344. As to wife’s rights where sale under two 
mortgages, only one of which binds her dower right, see Shackleford v. Morrill, 142-221. 
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1000. Officers authorized to take privy examination. The officials authorized 
by law to take proofs and acknowledgments of the execution of any instrument 
are empowered to take the private examination of any married woman, when 
her private examination is necessary, touching her free and. voluntary assent to 
the execution of any instrument to which her assent is or may be necessary, and 
to certify the fact of such private examination. 

Rev., s. 955; 1899, c. 235, s. 6. 


As to wife’s conveyances, see section 997. As to probate and forms of probate and private 
examination, see ‘‘Probate and Registration,’’ section 3293 et seq. 

Probate and private examination before officer related to parties valid: McAlister vy. Pur- 
cell, 124-262; so where before employee of corporate grantee, Bank v. Ireland, 122-571. See 
as to effect of officer’s interest or connection with proceedings in certain cases, sections 3299- 
3301, 3305. 

Omission by justice of the peace to attach seal to certificate will not invalidate it: Line- 
berger vy. Tidwell, 104-506. Justice of the peace cannot correct his certificate after term of 
office expired: Cook v. Pittman, 144-530. Conduct of private examination, see under section 
997. Private examination before provost marshal, while Newbern occupied by federal mili- 
tary: Paul v. Carpenter, 70-502. 


1001. Innocent purchaser not affected by fraud in treaty, if privy examination 
regular. No deed conveying lands nor any instrument required or allowed by 
law to be registered, executed by husband and wife since the eleventh of March, 
one thousand eight hundred and eighty-nine, if the private examination of the 
wife is thereto certified as prescribed by law, shall be invalid because its execu- 
tion or acknowledgment was procured by fraud, duress or undue influence, 
unless it is shown that the grantee or person to whom the instrument was made 
participated in the fraud, duress or undue influence, or had notice thereof before 
the delivery of the instrument. Where such participation or notice is shown, an 
innocent purchaser for value under the grantee or person to whom the instru- 
ment was made shall not be affected by such fraud, duress or undue influence. 

Rey., 8. 956; 1889, c. 389; 1899, c. 235, s. 10. 


Fraud in private examination does not vitiate, unless grantee had notice: Brite vy. Penny, 
157-110; Davis v. Davis, 146-163; Lumber Co. v. Leonard, 145-339; Marsh v. Griffin, 136-333 ; 
Butner v. Blevins, 125-585; Benedict v. Jones, 129-472; Bank v. Ireland, 122-571; Riggan v. 
Sledge, 116-87—-and even if grantee did have notice, an innocent purchaser from him would 
be protected, Butner y. Blevins, 125-585. But wife may show by strong, clear, and convincing 
proof that there was no private examination or that she refused assent: Davis v. Davis, 146- 
163; Lumber Co. v. Leonard, 145-339; Benedict v. Jones, 129-470; and see Belk v. Belk, 175- 
69, and cases under section 997. As to effect of probate generally, see section 3308. 

For cases prior to enactment of section, see Edwards v. Bowden, 107-58; Ware v. Nesbit, 
94-664. 


1002. Power of attorney of married woman. All conveyances which may be 
made by any person under a power of attorney from any feme covert, freely 
executed by her with her husband, shall be valid to all intents and purposes to 
pass the estate, right and title which said feme covert may have in such lands, 
tenements and hereditaments as are mentioned or included in such power of 
attorney. 

Rey., 8. 957; Code) 's. 1257 ;‘R. C., ¢.'37, 8s. 11; 1798;-¢e.°510. 

See Lineberger v. Tidwell, 104-506. 


1003. Wife need not join in purchase-money mortgage. The purchaser of real 
estate who does not pay the whole of the purchase money at the time when he 
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takes a deed for title may make a mortgage or deed of trust for securing the 
payment of such purchase money, or such part thereof as may remain unpaid, 
which shall be good and effectual against his wife as well as himself, without 
requiring her to join in the execution of such mortgage or deed of trust. 

Reyv., s. 958; Code, s. 1272; 1868-9, c. 204; 1907, c. 12. 

See section 4101. Section cited, Corp. Com. v. Dunn, 174-679. 


1004. Wife insane, husband’s deed transfers her interest. Every man whose 
wife is a lunatic or insane and whose homestead has been allotted, may bargain, 
sell, lease, mortgage, transfer and convey any of his real estate by deed, mortgage 
deed, deed of trust, or lease, except his homestead, without the signature or 
private examination of his wife: Provided, that the clerk of the superior court 
of the county in which the wife was adjudged a lunatic or declared insane, or the 
superintendent of an insane institution of the state, shall certify under his hand 
and seal that she has been adjudged a lunatic or declared insane, and that her 
sanity has not been declared restored as is provided by law, and this certificate 
must be attached to the husband’s deed, mortgage deed, deed of trust, or lease. 

Such deed, mortgage deed, deed of trust or lease executed, probated and regis- 
tered in accordance with law shall convey all the estate and interest as therein 
intended of the grantor in the land conveyed free and exempt from the dower 
rights and all other interests of his wife: Provided, this section shall not apply 
to the homestead of the husband. 

Rey., s. 959; 1905, ¢c. 188, ss. 1, 3; 1919, e. 20. 


See as to proceedings by widow of insane person to sell his property, section 2294. Section 
cited, Corp. Com. v. Dunn, 174-679. 


Art. 8. FRaAupULENT CONVEYANCES 


1005. Conveyance with intent to defraud creditors void. For avoiding and 
abolishing feigned, covinous and fraudulent gifts, grants, alienations, convey- 
ances, bonds, suits, judgments and executions, as well of lands and tenements as 
of goods and chattels, which may be contrived and devised of fraud, to the pur- 
pose and intent to delay, hinder and defraud creditors and others of their just 
and lawful actions and debts, every gift, grant, alienation, bargain and con- 
veyance of lands, tenements and hereditaments, goods and chattels, by writing or 
otherwise, and every bond, suit, judgment and execution, at any time had or 
made, to or for any intent or purpose last before declared and expressed, shall 
be deemed and taken (only as against that person, his heirs, executors, admin- 
istrators and assigns, whose actions, debts, accounts, damages, penalties and 
forfeitures, by such covinous or fraudulent devices and practices aforesaid, are, 
shall, or might be in anywise disturbed, hindered, delayed or defrauded) to be 
utterly void and of no effect; any pretense, color, feigned consideration, express- 
ing of use, or any other matter or thing to the contrary notwithstanding; and in 
all actions by creditors to set aside gifts, grants, alienations and conveyances of 
lands and tenements and judgments purporting to be liens on the same on the 
ground that such gifts, grants, alienations, conveyances and judgments are 
feigned, covinous and fraudulent hereunder, it shall be no defense to the action 
to allege and prove that the lands and tenements alleged to be so conveyed or 
encumbered do not exceed in value the homestead allowed by law as an exemp- 
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tion: Provided, that nothing in this section shall be construed to authorize the 
sale under execution or other final process, obtained on any debt during the con- 
tinuance of the homestead, of any interest in such land as may be exempt as a 
homestead. 


Rey., s. 960; Code, s. 1545; 1893, c. 78; R. C., c. 50, s. 1; 50 Edw. III, c. 6; 13 Eliz., c. 5, 
8.2; 1715, ¢..7, s. 4. 

The law will not aid one party to a fraud as against another: Shener yv. Spear, 92-151; 
Bank v. Adrian, 116-537, and cases cited; York v. Merritt, 80-285; Jones v. Gorman, 42-21; 
Ellington y. Currie, 40-21. Fraud is a question of law upon facts and circumstances found 
and admitted: Hodges v. Lassiter, 96-351; Hardy v. Simpson, 35-132; Foster v. Woodfin, 
33-339; Rea v. Alexander, 27-644. Where deed fraudulent and void as to one creditor it is 
void as to all: Savage v. Knight, 92-493; Hoke v. Henderson, 14-12. Fraudulent conveyance 
good as against grantor and all others except creditors: Saunders v. Lee, 101-3. Bond given 
as a pretext to enable a person to set up a claim against property of maker, so as to defraud 
maker’s creditors, is void: Powell v. Inman, 53-436; see, also, Hawkins v. Alston, 39-137. 
Where deed to secure feigned debts was registered before valid deed prior in date, the older 
deed prevails and section 3309 (Connor Act) not applicable: Tyner v. Barnes, 142-110. 

As to badges of fraud, see Helms v. Green, 105-251; Grocery Co. v. Taylor, 162-307 (mort- 
gagor remaining in possession of goods); Bank v. Bridgers, 128-322, 114-383; Messick v. 
Fries, 128-451; Wittkowsky v. Baruch, 126-747; Howard vy. Early, 126-170; Royster v. Stal- 
lings, 124-55; Stoneburner v. Jeffreys, 116-78; Clement v. Cozart, 109-173, 112-412; Booth v. 
Grant, 107-405; Booth v. Carstarphen, 107-400, and cases cited; Woodruff v. Bowles, 104-197; 
Phifer vy. Erwin, 100-59; Norfleet v. Hawkins, 93-392; Cannon v. Young, 89-264; Boone v. 
Hardie, 83-470; Hillard v. Phillips, 81-99; Cheatham vy. Hawkins, 76-335; Grimsley v. Hooker, 
56-4; Peebles v. Horton, 64-373; Jessup v. Johnston, 48-335; Jenkins v. Peace, 46-413; Black 
v. Sanders, 46-67; Gilmer vy. Earnhardt, 46-559; Gibson v. Walker, 33-327; Brannock yv. Bran- 
nock, 32-428; Foster v. Woodfin, 33-339; Sturdivant v. Davis, 31-365; Rea vy. Alexander, 
27-644; Worth v. Northam, 26-102; O’Daniel v. Crawford, 15-197; Howell v. Elliott, 12-76. 

Summary as to fraudulent character of conveyances, voluntary or on consideration, as de- 
pending on amount of property retained, actual fraudulent intent, notice to grantee, etc.: 
Aman v. Walker, 165-224. 

Purchaser from trustee under conveyance containing upon its face evidence of fraudulent 
purpose to defeat creditors takes with notice of such evidence: Eigenbrun v. Smith, 98-207— 
and although purchaser may have paid full price for property, yet if he purchased with intent 
to aid vendor to defeat his creditors, purchase will be void, Ibid——and conveyance to trustee 
for use of creditors, if made with intent to defraud any one of vendor’s creditors, is void, 
though trustee be ignorant of such intent, and his conduct is bona fide, Ibid.; Hoke v. Hen- 
derson, 14-12. 

Party making fraudulent conveyance, if such conveyance set aside, can claim his home- 
stead: Rose v. Bryan, 157-173; Marshburn vy. Lashlie, 122-237; Younger v. Ritchie, 116-782; 
Dortch v. Benton, 98-190; Rankin v. Shaw, 94-405; Arnold v. Estis, 92-162; Comrs. v. Riley, 
75-146; Gaster v. Hardie, 75-460; Crummen y. Bennet, 68-494. When sole purpose of maker 
of deed of trust to secure creditors was to discharge honest debt, deed does not come within 
operation of section: Moore v. Hinnant, 89-455. Conveyance, if made with the intent to 
hinder creditors, is void, although upon sufficient consideration, if vendee had knowledge of 
purpose for which made: Perry v. Hardison, 99-21; see Sanford v. Eubanks, 152-697; Cox v. 
Wall, 132-730, and cases cited. Where deed of trust securing several notes is set aside as 
fraudulent because holders of some of notes had notice of fraud, holders in due course of 
others of the notes do not lose their rights: Smathers v. Hotel Co., 167-469. As to the part 
the ‘‘intent’’ plays in making a conveyance or assignment void, see Royster v. Stallings, 124- 
55; Wolf v. Arthur, 118-890; Clement v. Cozart, 109-173; Peeler v. Peeler, 109-628; Booth v. 
Carstarphen, 107-395, and cases cited; Phifer v. Erwin, 100-59; Savage v. Knight, 92-493; 
Beasley v. Bray, 98-266; Worth v. Brady, 91-265; Cansler v. Cobb, 77-30; Lassiter v. Davis, 
64-498; Rose v. Coble, 61-517; Reiger v. Davis, 67-185. Fraudulent conveyances are not deemed 
void as to creditors when only collaterally attacked: Boyd v. Turpin, 94-137. If any part of 
the consideration in a deed be feigned or fraudulent as to creditors, the whole deed is void as 
to them: Johnson v. Murchison, 60-286; Hafner v. Irwin, 23-490; but see Woodruff v. Bowles, 
104-197. 
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Other cases of interest: Arrington v. Arrington, 102-491; Walton v. Parish, 95-259; Cowles 
v. Coffey, 88-342; Powell v. Ivey, 88-256; Boyd v. Turpin, 94-137; Southerland v. Harper, 
83-200; Cannon v. Young, 89-264; Rencher v. Wynne, 86-269; Cansler v. Cobb, 77-30; Holmes 
v. Marshall, 78-262; McCanless v. Reynolds, 74-301; Young v. Lathrop, 67-63; McNeill v. 
Riddle, 66-290; Salms v. Martin, 63-608; Palmer v. Giles, 58-75; Thigpen v. Pitt, 54-49; 
London y. Parsley, 52-313; Newlin v. Osborne, 51-128; Felton v. White, 49-301; McCorkle v. 
Hammond, 47-444; Bridges v. Moye, 45-170; McAuley v. Earnhart, 46-502; Flynn vy. Wil- 
liams, 29-32; Buie v. Kelly, 27-169; Patterson v. Bodenhamer, 31-96; Gowing v. Rich, 28-553; 
Purcell v. McCallum, 18-221. 


SPECIFIC CONVEYANCES, TRANSFERS, ETC., ATTACKED FOR FRAUD HERE- 
UNDER. Conveyances, gifts, assignments, transfers, etc., by debtor to child: Webb v. Atkin- 
son, 124-447; Clement v. Cozart, 109-173, 112-412; Helms v. Green, 105-251; MceCanless v. 
Flinchum, 89-373; Tredwell v. Graham, 88-208; Carr vy. Fearrington, 63-560; Brown v. God- 
sey, 55-417; Winchester v. Reid, 53-377; Black v. Caldwell, 49-150; Jenkins v. Peace, 46-413— 
to wife, Eddleman vy. Lentz, 158-65; Howard v. Harly, 126-170; Webb v. Atkinson, 124-447; 
Pender v. Mallett, 123-57; Brisco v. Norris, 112-671; Peeler v. Peeler, 109-628; Woodruff v. 
Bowles, 104-197; Battle v. Mayo, 102-413; Brown vy. Mitchell, 102-347; Walton v. Parish, 
95-259; Taylor v. Eatman, 92-601—to parent, Boyd v. Turpin, 94-137; MeGill v. Harman, 
55-179— to brother or brother-in-law, Bank v. Bridgers, 114-383; Allen v. McLendon, 113-321; 
Dewey v. Littlejohn, 37-495—to father-in-law, Vick v. Flowers, 5-321—to nephew, Reiger v. 
Davis, 67-185—to attorney, York vy. Merritt, 80-285. Conveyances to debtor’s wife where 
property bought with debtor’s money, or his work or skill: Ritch v. Oates, 122-631; Markham 
vy. Whitehurst, 109-307. Deposit in bank in wife’s name: Moore y. Bank, 173-180. Husband 
using his money to make improvements on wife’s land: Michael vy. Moore, 157-462. Convey- 
ance to debtor’s daughters, they buying the property in at execution sale of debtor’s land 
with money furnished by debtor: Sharpe v. Williams, 76-87. Conveyance to one of several 
creditors: Devries v. Phillips, 63-53. Assignment for benefit of creditors: Fisher y. Bank, 
132-769; Bank v. Bridgers, 128-322; Friedenwald v. Sparger, 128-446; Mitchell v. Eure, 
126-77; Jordan vy. Newsome, 126-553; Commission Co. v. Porter, 122-692; Goldberg v. Cohen, 
119-59; Stoneburner v. Jeffreys, 116-78; Davis v. Smith, 113-94; Barber v. Buffaloe, 111-206; 
Banking Co. v. Whitaker, 110-345; Booth v. Carstarphen, 107-395; Hancock v. Wooten, 107-9; 
Stephenson vy. Felton, 106-114; Bobbitt v. Rodwell, 105-236; Woodruff v. Bowles, 104-197; 
Higenbrun v. Smith, 98-207; Savage v. Knight, 92-493; Guggenheimer vy. Brookfield, 90-232; 
Bynum v. Miller, 86-560. Deeds of trust or mortgages to secure debts: Tyner v. Barnes, 
142-110; Messick v. Fries, 128-450; Cowan v. Phillips, 122-70; Mining Co. v. Smelting Co., 
119-417; Wolf v. Arthur, 118-890; Allen v. McLendon, 113-321; Nadal v. Britton, 112-180; 
Battle v. Mayo, 102-413; Phifer vy. Erwin, 100-59; Morris v. Pearson, 79-253; Cheatham vy. 
Hawkins, 76-335; Johnson y. Murchison, 60-286; Stone v. Marshall, 52-300; Hawkins vy. 
Alston, 39-137. Bills of sale of goods or chattels: Cox v. Wall, 132-730; Kelly v. Fleming, 
113-133; Brown y. Mitchell, 102-347; Rea v. Alexander, 27-644; Foster v. Woodfin, 33-339; 
Newsom v. Roles, 23-179. Conveyance of land on ground of fraud upon marital rights of 
wife: Brinkley v. Brinkley, 128-503; Tate v. Tate, 21-22—on ground of its having been made 
to prevent plaintiff from collecting judgment for damages, Helms vy. Green, 105-251. 


PRACTICE IN SETTING ASIDE SALES AND CONVEYANCES HEREUNDER. See 
generally: Clement v. Cozart, 109-172, 112-412; Smith v. Summerfield, 108-284; Peeler v. 
Peeler, 109-628; Booth v. Carstarphen, 107-395; Woodruff v. Bowles, 104-197; Rencher v. 
Wynne, 86-269; Hardy v. Simpson, 35-132. Trustee in bankruptcy may bring action to set 
aside fraudulent sales and conveyances if creditor of bankrupt entitled to same: Cox vy. Wall, 
132-730. Heirs of grantor cannot set aside a fraudulent conveyance: Pierce y. Stallings, 
163-107. Burden is on purchaser to show he bought for valuable consideration and without 
notice: Cox v. Wall, 132-730; Morgan v. Bostic, 132-743; Stephenson v. Felton, 106-114; 
Odom vy. Riddick, 104-521, and cases cited; Brown vy. Mitchell, 102-347; Saunders v. Lee, 
101-3; Eigenbrun v. Smith, 98-215; Davis v. Council, 92-725; Taylor v. Eatman, 92-601; 
Tredwell v. Graham, 88-214; Savage v. Knight, 92-493; Cheatham v. Hawkins, 76-335—and 
where purchaser was the insolvent grantor’s wife, she must show valuable consideration passed, 
Peeler v. Peeler, 109-628; Eddleman vy. Lentz, 158-65. 

Creditors bringing action to set aside assignment for creditors made by bank have no first 
lien unless it increases assets of bank: Fisher y. Bank, 132-769. Where it is shown that 
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insolvent sons assigned, preferring their father, burden upon defendant to show fairness of 
transaction: Mitchell v. Eure, 126-77. Where deed of trust adjudged fraudulent as to credi- 
tors, court may order land sold after allotting homestead to defendant: Benton v. Collins, 
125-83. Party who alleges fraud in execution of deed must prove it: Saunders v. Lee, 101-3— 
and where prima facie evidence is given of bona fides of debts, burden of proof is upon party 
attacking deed to show fraud, Hodges v. Lassiter, 96-357. While creditor can issue execution 
and sell property disposed of in fraud of creditors, this does not prevent court of equity from 
restraining donee until question of fraud tried: Frank v. Robinson, 96-28. As to proof of 
fraud in deed by evidence of fraud in one subsequently made, see Winborne y. Lassiter, 89-1. 
A judgment in another action declaring a deed fraudulent and void may be used in evidence: 
Bank yv. McCaskill, 174-362. For what is and what is not evidence of fraud in conveyance, see 
Higenbrun v. Smith, 98-207; Beasley v. Bray, 98-266; Hodges v. Lassiter, 96-351; Frank v. 
Robinson, 96-28; Walton vy. Parish, 95-259; Moore v. Hinnant, 89-455; Jessup v. Johnston, 
48-335; Hardy v. Skinner, 31-191; see cases ‘‘as to badges of fraud’’ hereunder. 

As to when fraudulent purpose in conveyance is question for court and when for jury, see 
Woodruff v. Bowles, 104-197; Beasley v. Bray, 98-266; Hodges v. Lassiter, 96-351; Black v. 
Sanders, 46-67; Moore v. Hinnant, 89-455; Reiger v. Davis, 67-185; Hardy v. Simpson, 35-132; 
Young v. Booe, 33-347; O’Daniel v. Crawford, 15-197. Proof of near relationship between 
grantor and grantee named in deed does not make a prima facie case of fraud: Bank v. 
Bridgers, 114-383. Several creditors may unite in action against common debtor to obtain 
judgment for respective claims and set aside alleged fraudulent conveyance of debtor’s prop- 
erty, and parties so uniting may acquire preference over other general creditors: Smith v. 
Summerfield, 108-284. Property conveyed to wife in fraud of creditors may be recovered in 
her hands: Pender v. Mallett, 123-57—and if she has sold it and invested proceeds in other 
property, the fund can be followed, Ibid.; also Edwards v. Culberson, 111-342; Brown v. God- 
sey, 55-417. 

Section merely referred to: Pennell v. Robinson, 164-257; Carpenter v. Duke, 144-293; 
Bank y. Spurling, 52-403. 


1006. Conveyance with intent to defraud purchasers void. Every conveyance, 
charge, lease or encumbrance of any lands or hereditaments, goods and chattels, 
if the same be made with the actual intent in fact to defraud such person who 
has purchased or shall purchase in fee simple or for lives or years the same lands 
or hereditaments, goods and chattels, or to defraud such as shall purchase any 
rent or profit out of the same, shall be deemed utterly void against such person 
and others claiming under him who shall purchase for the full value thereof the 
same lands or hereditaments, goods and chattels, or rents or profits out of the 
same, without notice before and at the time of his purchase of the conveyance, 
charge, lease or encumbrance, by him alleged to have been made with intent to 
defraud; and possession taken or held by or for the person claiming under such 
alleged fraudulent conveyance, charge, lease or encumbrance shall be always 
deemed and taken as notice in law of the same. 

ReVz7Ss Vols COdensmlb4AG. tt. ©. C08 Ss: 2+ 20 Wiz, C4, S: 20) L540". 28. sss 12. 

Although same facts which made deed fraudulent under 13th Elizabeth (section 1005) as 
to creditors may, generally speaking, render it fraudulent also under 27th Elizabeth (section 
1006) as against purchaser, yet it is clear that deed is not fraudulent as against purchaser 
merely because it was so as against creditors: Harris v. DeGraffenreid, 33-92; Fullenwider 
v. Roberts, 20-420. 

This section and sections 3308-3310 (Connor Act) must be construed together with the view 
of preventing fraud: Austin v. Staten, 126-788. Registration is required for purpose of 
notice: Austin y. Staten, 126-788; Lanier v. Lumber Co., 177-200; Sills v. Ford, 171-733; 
Wood v. Lewey, 153-401; Tremaine v. Williams, 144-114; Patterson v. Mills, 121-267; Hooker 
v. Nichols, 116-157; Barber v. Wadsworth, 115-29; Quinnerly vy. Quinnerly, 114-145; Maddox 
v. Arp, 114-585 (rendering obsolete many cases in the reports which treat of constructive 
notice)—but it only has reference to the notice of a former conveyance, and carries with it no 
taint or knowledge of actual intent to defraud, which vitiates the deed when it exists and 


is so found: Austin v. Staten, 126-783. 
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As to who is a purchaser for value, see Carpenter v. Duke, 144-293; Brinkley v. Spruill, 
130-48; Wallace v. Cohen, 111-103; Southerland v. Fremont, 107-565; Brem v. Lockhart, 
93-191; Day v. Day, 84-408; Potts v. Blackwell, 56-449, 57-59; Harris v. DeGraffenreid, 
33-89; Freeman v. Lewis, 27-91; Fullenwider v. Roberts, 20-420. A preéxisting debt is a 
sufficient consideration to sustain a conveyance: Fowle v. McLean, 168-537. Second purchaser, 
in order to avoid prior fraudulent deed, must show now, as before act of 1885, that he is bona 
fide purchaser for full value: Austin v. Staten, 126-788—and this does not mean every dollar 
it is worth, but a reasonably fair price, Ibid. To render deed fraudulent as to subsequent 
purchaser, such purchaser must have paid full value for land, and must also have purchased 
without notice of prior voluntary conveyance: Taylor v. Eatman, 92-601; Hiatt v. Wade, 
30-340—but registration of prior voluntary deed is notice to subsequent purchaser, Ibid. Bona 
fide purchaser of personal property without notice acquires good title as against prior fraudu- 
lent conveyance of same: Plummer y. Worley, 35-423. When bona fide purchaser for valu- 
able consideration without notice has acquired legal title, equity will not deprive him of this 
’ advantage: Crump v. Black, 41-321. Possession by fraudulent donee cannot operate as notice 
of conveyance to him of any land except such tract or parcel as may be occupied by him at 
time of second purchase: Wade v. Hiatt, 32-302—and especially it cannot so operate as to any 
parcel continuing in possession of donor, Ibid. One is not a purchaser for full value who gives 
for land not more than one-half or two-thirds of value: Harris v. DeGraffenreid, 33-89; see 
Austin y. Staten, 126-788; Worthy v. Caddell, 76-82; Fullenwider v. Roberts, 20-420. Deed 
in trust to sell property and pay creditors is valid as against prior deed of gift as being 
subsequent sale to purchaser for valuable consideration: Ward y. Wooten, 75-413. When one 
purchases land which he knows to be in possession of person other than vendor, he is affected 
with legal notice and must inquire into title of possessor: Bost v. Setzer, 87-187; see, also, 
Webber v. Taylor, 55-9. Section being intended for benefit of purchaser, first bona fide pur- 
chaser, whether from fraudulent vendor or vendee, is within its operation: Hoke v. Hender- 
son, 14-12. Though conveyance voluntary, it is not necessarily fraudulent as to subsequent 
purchasers: Bell v. Blaney, 6-171. Word ‘‘purchaser’’ under section defined: Fullenwider 
v. Roberts, 20-420. Purchaser of land with notice at time of former fraudulent conveyance 
is not protected in purchase, though paid full value therefor: Triplett v. Witherspoon, 70-589; 
Hiatt v. Wade, 30-340. As to notice, see sections 3308-3310. 

Section cited: Hobbs v. Cashwell, 152-183; Rose v. Bryan, 157-173. Old cases prior to 
amendment, which may be of some service: Bell v. Blaney, 6-171; Garrison v. Brice, 48-85; 
Long v. Wright, 48-290; Freeman v. Eatman, 38-81; Jones v. Hall, 58-26; Bynum y. Miller, 
86-560, and cases there cited. 


1007. Voluntary conveyance evidence of fraud as to existing creditors. No 
voluntary gift or settlement of property by one indebted shall be deemed or 
taken to be void in law, as to creditors of the donor or settler prior to such gift 
or settlement, by reason merely of such indebtedness, if property, at the time 
of making such gift or settlement, fully sufficient and available for the satisfac- 
tion of his then creditors, be retained by such donor or settler; but the indebted- 
ness of the donor or settler at such time shall be held and taken, as well with 
respect to creditors prior as creditors subsequent to such gift or settlement, to 
be evidence only from which an intent to delay, hinder or defraud creditors may 
be inferred; and in any trial shall, as such, be submitted by the court to the jury, 
with such observations as may be right and proper. 

Rev., 8. 962; Code, s. 1547; R. C., c. 50, s. 3; 1840, c. 28, ss. 3, 4. 


Section not retroactive: Houston v. Bogle, 32-496. Voluntary conveyance is fraudulent in 
law as to existing creditors when grantor does not at time of conveyance retain property fully 
sufficient and available for satisfaction of his then creditors: Clement v. Cozart, 112-412; 
McCanless v. Flinchum, 89-376; Warren vy. Makely, 85-14—and the burden rests on those 
claiming under the voluntary conveyance to show these facts, Hobbs v. Cashwell, 152-183; 
Sbuford v. Cook, 169-52; Garland vy. Arrowood, 177-371. Section requires only that question 
of fraud be submitted to jury where property fully sufficient, etc., is retained: Black v. 
Sanders, 46-67; Clement v. Cozart, 112-418. Evidence that grantor retained $11,625 to pay 
debts to amount of $11,500 not sufficient to show that grantor retained property sufficient 
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to pay debts: Williams v. Hughes, 136-58—neither is evidence that 22 negroes and two small 
tracts of land valued at $7,250 retained to pay debts amounting to $6,848, Black v. Sanders, 
46-67. Husband can make valid voluntary conveyance to wife if not made with fraudulent 
intent and he retains property sufficient and available to pay all of his debts: Shuford v. 
Cook, 169-52; Woodruff v. Bowles, 104-197; Walton vy. Parish, 95-259; Taylor v. Eatman, 
92-601. See Finch v. Cecil, 170-114 (deed to husband and wife). Where voluntary convey- 
ance to wife set aside as to creditors, he is entitled to homestead: Rose v. Bryan, 157-173. 
Money of insolvent husband used in improving wife’s land reachable by creditors: Michael 
v. Moore, 157-462. Voluntary conveyance to child valid if not made with fraudulent intent 
and grantor retains property sufficient and available to pay all his debts: Worthy v. Brady, 
91-265; MeCanless v. Flinchum, 89-376; Thacker v. Sanders, 45-145. Conveyance providing 
that grantee shall support invalid brothers and comply with conditions imposed is not volun- 
tary under section, but rests upon valuable consideration: Worthy vy. Brady, 91-265. Evidence 
of value of tract of land adjoining that retained by donor in deed of gift incompetent to 
show that donor did not retain property sufficient and available to satisfy existing debts: 
Warren v. Makely, 85-12. Section qualifies maxim that a man must be just before he is gen- 
erous in cases where donor at the time of gift retains property fully sufficient and available 
to satisfy his then creditors: Pullen v. Hutchins, 67-428—but modification confined to gifts 
inter vivos, Ibid. Deed of gift may be fraudulent though donor at time of gift honestly 
believed that she had property sufficient to satisfy all debts then existing, when in fact she 
was mistaken: Black v. Sanders, 46-67. Voluntary conveyance by insolvent ipso facto void 
as to preéxisting debts: Morgan v. McLelland, 14-82. Subsequent creditors cannot complain 
of voluntary conveyance unless they show fraud or preéxisting debts: Sutton v. Wells, 177- 
524; Harris v. Distributing Co., 172-14. 

Statement of law as to voluntary conveyances: Aman vy. Walker, 165-224. 

See as bearing upon section: Markham y. Whitehurst, 109-307; Peeler v. Peeler, 109-628; 
Jones v. Young, 18-352. Section merely referred to in Cox v. Wall, 132-733; Credle v. Carra- 
wan, 64-424. 


1008. Marriage settlements void as to existing creditors. Every contract and 
settlement of property made by any man and woman in consideration of a mar- 
riage between them, for the benefit of such man or woman, or of their issue, 
whether the same be made before or after marriage, shall be void as against credi- 
tors of the parties making the same respectively, existing at the time of such 
marriage if the same is antenuptial, or at the time of making such contract or 
settlement if the same is postnuptial. 

Rey., Ss. 963; Code, ss. 1270; 1820; 1871-2; ¢. 193, s. 11; R. C., c. 37, s. 25; 1785, ¢. 238, s. 2. 


See ‘‘Married Women,’’ especially section 2516; also Credle v. Carrawan, 64-422; Teague 
v. Downs, 69-280. Section applies to instruments executed since enactment: Walton v. Par- 
rish, 95-264. Cited, Rose v. Bryan, 157-173. 


1009. Purchasers for value and without notice protected. Nothing contained 
in the preceding sections shall be construed to impeach or make void any con- 
veyance, interest, limitation of use or uses, of or in any lands or tenements, goods 
or chattels, bona fide made, upon and for good consideration, to any person not 
having notice of such fraud. 

Rey., s. 964; Code, s. 1548; R. C., ec. 50, s. 4; 13 Hliz., c. 5, s. 6; 1785, c. 7, s. 6. 

This section was intended to act as a proviso to the other sections as to fraudulent convey- 
ances, and one claiming the benefit of it must bring himself within it by competent evidence: 
Cox v. Wall, 132-734, and cases there cited. Purchaser for value and without notice of any 
fraud gets good title by conveyance or transfer from fraudulent vendor: Cox v. Wall, 182- 
730—or from donee or vendee who has himself taken with knowledge of fraud, Wallace v. 
Cohen, 111-103; Odum vy. Riddick, 104-515; Saunders v. Lee, 101-3; Davis v. Council, 92-725; 
Wade v. Saunders, 70-270; Young v. Lathrop, 67-63; King v. Cantrel, 26-251; King v. Trice, 
38-568; Martin v. Cowles, 18-29—but the burden is on him to show that he is such purchaser 
for value and without notice, Pennell v. Robinson, 164-257; Crockett v. Bray, 151-615; Morgan 
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v. Bostic, 132-743; Cox v. Wall, 132-730, and cases there reviewed; Stephenson v. Felton, 
106-114; Odum vy. Riddick, 104-521, and cases cited; Saunders v. Lee, 101-3; Tredwell v. 
Graham, 88-208. When burden discharged and shifts; wife taking conveyance from husband: 
Eddleman y. Lentz, 158-65. 

As to who is innocent purchaser for value hereunder, see Carpenter v. Duke, 144-293; Cox 
v. Wall, 132-730; Brinkley v. Spruill, 130-48; Wallace v. Cohen, 111-103; Southerland v. 
Fremont, 107-565; Brem vy. Lockhart, 93-191; Day v. Day, 84-408; Worthy v. Caddell, 76-82; 
Sharpe v. Williams, 76-87; Potts v. Blackwell, 56-449, 57-59; Harris v. DeGraffenreid, 33-89; 
Freeman v. Lewis, 27-91; Fullenwider v. Roberts, 20-420. Bona fide purchaser of land from 
child to whom father had conveyed land after having promised to convey same land to intended 
wife in consideration of marriage, acquired good title: Brinkley y. Spruill, 130-46. Purchaser 
of land with notice of prior fraudulent conveyance not protected in purchase, although paid 
value therefor: Triplett v. Witherspoon, 70-589; Hiatt v. Wade, 30-340. Where person made 
fraudulent deed of trust of property to one to whom he subsequently conveyed the property 
in good faith and for a fair price, grantee acquired good title: White v. White, 35-265. 
‘Good consideration’’ means ‘‘valuable consideration’’: Arrington v. Arrington, 114-167. 
As to what is meant by ‘‘for value,’’ see Austin v. Staten, 126-788; Worthy v. Caddell, 76-82; 
Harris v. DeGraffenreid, 33-89; Fullenwider y. Roberts, 20-420. 

Cases bearing upon subject-matter of section: Newlin v. Osborne, 51-128; Dobson v. Erwin, 
20-341; Wall v. White, 14-105. 

Cases referring to section: Peeler v. Peeler, 109-633; Glenn v. Bank, 70-205. 


1010. Bona fide purchaser of mortgaged property not affected by illegal con- 
sideration of note secured. No conveyance or mortgage, made to secure the pay- 
ment of any debt or the performance of any contract or agreement, shall be 
deemed void as against any purchaser for valuable or other good consideration 
of the estate or property conveyed, sold, mortgaged or assigned, by reason that 
the consideration of such debt, contract or agreement is forbidden by law, if 
such purchaser, at the time of his purchase, did not have notice of the unlawful 
consideration of such debt, contract or agreement. 

Rey., s. 965; Code, s. 1549; R. C., c. 50, s. 5; 1842, c. 70. 


Purchaser for value without notice under deed in trust in which some of debts secured are 
fictitious or usurious gets good title: McNeill v. Riddle, 66-290; McCorkle v. Earnhardt, 61- 
800. This section does not purport to protect the innocent holder of a mortgage note which 
is tainted with usury, but the ‘‘purchaser of the estate or property’’ at sale under mortgage 
who buys without notice of the usurious taint in debt secured: Ward v. Sugg, 113-494. 


1011. Bona fide purchaser of fraudulently conveyed property treated as 
creditor. Purchasers of estate previously conveyed in fraud of creditors or pur- 
chasers shall have like remedy and relief as creditors might have had before the 
sale and purchase. 

Rey., s. 966; Code, s. 1550; R. C., c. 50, s. 6. 

Section merely referred to: Kenner vy. Mfg. Co., 91-425. 


1012. Persons aiding debtor to remove to defraud creditors liable for debts. 
If any person removes or aids and assists in removing any debtor out of any 
county in which he has resided for the space of six months, or more, with the 
intent, by such removing, aiding or assisting, to delay, hinder or defraud the 
creditors, or any of them, of such debtor, the person so removing, aiding or assist- 
ing therein, and his executors or administrators, shall be liable to pay all the 
debts which the debtor removed may justly owe in the county from which he was 
so removed; and the same may be recovered by the creditors, their executors or 
administrators, by a civil action. 

Rey., s. 1989; Code, s. 1551; R. C., ec. 50, s. 14; 1820, ec. 1063. 
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Where debtor removes out of county, with intent to defraud his creditors, person who, 
knowing of such intent, helps him by carrying him or his property part of way in order to 
help him get out of county, becomes bound for his debts: Godsey v. Bason, 30-260—though 
he did not convey debtor or his goods entirely out of one county into another. Where such 
person is sued by creditor, not necessary to show that he had knowledge of any particular debt 
due by debtor, but it is sufficient if circumstances of case induce jury to believe that removal 
made with view to defraud creditors, Ibid.—and measure of damages is the amount of the debt 
due by debtor to plaintiff, Ibid. 

Bail of person arrested under capias ad respondendum may maintain action against one for 
fraudulently aiding and assisting principal to remove from county, in consequence whereof 
he had debt sued on to pay: March v. Wilson, 44-1438. 

Surety on constable’s bond upon which there has been a breach, but no judgment or payment 
by him, is not a creditor so as to entitle him to recover against one for fraudulently removing 
his principal: Booe y. Wilson, 46-192. 

Simply advising debtor to run away, though advice be given to delay creditor, is not equiva- 
lent to aiding and assisting, and will not sustain action under section: Wiley v. McRee, 47-349. 

Where person persuades debtor, temporarily absent from county of residence, not to go back 
to that county, but to go to distant parts, promising to send his property to him, which he 
afterwards does, and aids him with money to abscond from place where he then is, and goes 
part of way with him for purpose of defrauding creditors, he is liable under section: Moore 
v. Rogers, 48-91. 

For one to go with absconding debtor to depot where debtor gets on train, and to take his 
horse back home, knowing of debtor’s fraudulent intention to abscond, is such aiding and 
assisting as will make party liable: Moss v. Peoples, 51-140. 

Where agent, who had money of principal, gave it to principal’s son to help him abscond 
from debtors, and principal afterwards allowed it in settlement with agent, this does not make 
principal liable: Moore v. Rogers, 51-297. 

Where party carried debtor to railroad station with his own horse and buggy, and there 
procured money for him to leave the state with intent to assist him to avoid his creditors, he 
is liable under section: Moffitt v. Burgess, 53-342. 

Section merely referred to in Baker y. Harris, 60-274. For case prior to enactment of sec- 
tion, see Gardiner v. Sherrod, 9-173. 


1013. Sales in bulk presumed fraudulent. The sale in bulk of a large part or 
the whole of a stock of merchandise, otherwise than in the ordinary course of 
trade and in regular and usual prosecution of the seller’s business, shall be prima 
facie evidence of fraud, and void as against the creditors of the seller, unless the 
seller, at least seven days before the sale, make an inventory showing the 
quantity and, so far as possible, the cost price to the seller of such articles in- 
cluded in the sale, and shall within said time notify the creditors of the proposed 
sale, and the price, terms and conditions thereof. If the owner of said stock 
of goods shall at any time before the sale execute a good and sufficient bond, to 
a trustee therein named, in an amount equal to the actual cash value of the stock 
of goods, and conditioned that the seller will apply the proceeds of the sale, 
subject to the right of the owner or owners to retain therefrom the personal 
property exemption or exemptions as are allowed by law, so far as it will go in 
payment of debts actually owing by the owner or owners, then the provisions 
of this section shall not apply. Such sale of merchandise in bulk shall not be 
presumed to be a fraud as against any creditor or creditors who shall not present 
his or their claim or make demand upon the purchaser in good faith of such 
stock of goods and merchandise, or to the trustee named in any bond given as 
provided herein, within twelve months from the date of maturity of his claim, 
and any creditor who does not present his claim or make demand either upon 
the purchaser in good faith or on the trustee named in a bond within twelve 


443 


1015 CONVEYANCES—Arr, 3 Ch. 19 


months from the date of its maturity shall be barred from recovering on his 
claim on such bond, or as against the purchaser, in good faith, of such stock of 
goods in bulk. Nothing in this section shall prevent voluntary assignments or 
deeds of trust for the benefit of creditors as now allowed by law, or apply to 
sales by executors, administrators, receivers or assignees under a voluntary 
assignment for the benefit of creditors, trustees in bankruptcy, or by any public 
officers under judicial process. 

L907, ce; 623 1913 e730. Ss) Ue hx. yess. 19135 ¢. 66; Ss, 

Section constitutional: Pender v. Speight, 159-612. Sale in bulk not in regular course of 
trade is prima facie fraudulent, even when statute is complied with, and it is void as to credi- 
tors when not complied with: Pennell v. Robinson, 164-257; Gallup v. Rozier, 172-283. Whether 
compliance with statute is shown is for jury, and burden of establishing fraud upon the 
whole evidence rests with plaintiff, though even in case statute complied with statute raises 
presumption of fraud: Gallup y. Rozier, 172-283. ‘‘Within seven days’’ in statute does not 
mean seven days notice, but is limit beyond which notice cannot be given: Ibid. Debtor en- 


titled to personal property exemption even if sale set aside: Whitmore v. Hyatt, 175-117. 
Section referred to: Little v. Fleishman, 177-21. 
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CHAPTER 20 


CORONERS 


1014. Election; appointment by clerk in special cases. 
1015. Oaths to be taken. 

1016. Coroner’s bond. 

1017. Coroner’s bonds registered ; certified copies evidence. 
1018. In case of vacancy, clerk appoints special. 

1019. Powers, penalties and liabilities of special coroner. 
1020. To hold inquests; duties thereat. 

1021. Acts as sheriff in certain cases; special coroner. 
1022. Compensation of jurors at inquests. 


1014. Election; appointment by clerk in special cases. In each county a coro- 
ner shall be elected by the qualified voters thereof, as is prescribed for members 
of the general assembly, and shall hold his office for two years. When there is 
no coroner in a county, the clerk of the superior court for the county may appoint 
one for special cases. 

Rey., s. 1047; Const., Art. IV, s. 24. 

In case of a vacancy county commissicners appoint, see section 1297, subsection 12. 


1015. Oaths to be taken. Every coroner, before entering upon the duties of 
his office, shall take and subscribe to the oaths prescribed for public officers, and 
an oath of office. 

Rey., s. 1048; Code, s. 661. 


1016. Coroner’s bond. Every coroner shall execute an undertaking for the 
faithful discharge of the duties of his office with good surety, in the sum of two 
thousand dollars, payable to the state of North Carolina and approved by the 
board of county commissioners. 


Rey., 8.299; Code) s. 661; R.-C., c. 25, s: 25 1791, c. 342, ss, 1,2; 1820, ¢. 1047, ss: 1, 2; 
1899, c. 54, s. 52. 


Mabry v. Turrentine, 30-201. For actions on official bonds, see sections 354 and 356, and 
for action on bond of coroner acting as sheriff, see sections 3930, 3941. 


1017. Coroners’ bonds registered; certified copies evidence. All official bonds 
of coroners shall be duly proved, certified, registered and filed as sheriffs’ bonds 
are required to be; and certified copies of the same, from the register’s office, 
shall be received and read in evidence in the like cases and in like manner as 
such copies of sheriffs’ bonds are now allowed to be read in evidence. 

Rey., s. 800; Code, s. 662; 1860-1, ¢. 18. 


1018. In case of vacancy clerk appoints special. When there is a vacancy exist- 
ing in the office of coroner in any county, and it is made to appear by the 
affidavit of some responsible person that a deceased person whose body has been 
found within the county probably came to his death by the criminal act or default 
of some person, it is the duty of the clerk of the superior court of such county to 
appoint some suitable person as special coroner to hold an inquest over the body 
of the deceased. 

Rev., s. 1049; 1903, c. 661. 
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1019. Powers, penalties and liabilities of special coroner. The special coroner 
appointed under the provisions of the preceding section shall be invested with 
all the powers and duties conferred upon the several coroners in respect to hold- 
ing inquests over deceased bodies, and shall be subject to the penalties and lia- 
bilities imposed on the said coroners. 

Rey., s. 1050; 1903, c. 661, s. 2. 

See supra, section 1016, as to coroner’s bond. 


1020. To hold inquests; duties thereat. It is the duty of the several coroners, 
when it is made to appear, by the affidavit of some responsible person, that the 
deceased probably came to his death by the criminal act or default of some person 
or persons, or at the request of the solicitor, to go to the place where the body of 
such deceased person is and forthwith to summon a jury of six good and lawful 
men; whereupon the coroner, upon oath of the jury at the said place, shall make 
inquiry when, how and by what means such deceased person came to his death, 
and his name if it was known, together with all the material circumstances 
attending his death; and if it appears that the deceased was slain, then who was 
guilty either as principal or accessory, if known, or in any manner the cause of 
his death. As many persons as are found culpable, by inquisition in manner 
aforesaid, shall be taken and delivered to the sheriff and committed to jail; and 
such persons as are found to know anything of the matters aforesaid, and are 
not culpable themselves, shall be bound in a recognizance with sufficient surety 
to appear at the next superior court to give evidence; of all which matters and 
things the coroner must make a record of his inquisition, signed by the jurors, 
and return the same to the next superior court of his proper county. It is the 
duty of every coroner, when the jury investigating the case requires it, to sum- 
mon a physician or surgeon. 


Rev., s. 1051; Code, s. 657; 1899, c. 478; 1905, c. 628; 1909, c. 707, s. 1. 

In Buncombe County, when the coroner is a physician or surgeon, he shall make the 
investigation, if requested by one or more of the jurors. Rey., s. 1051; 1903, e. 586. 

INQUEST. Time of death of party must be sufficiently stated, inferred from State v. 
Morgan, 86-731, 85-581. The inquest is the court of the coroner: State v. Knight, 84-789. 
Justice of peace cannot administer oaths at: Ibid.—but witness must be sworn by coroner, 
Ibid, Proceedings at inquests discussed: Ibid. 


1021. Acts as sheriff in certain cases; special coroner. If at any time there is 
no person properly qualified to act as sheriff in any county, the coroner of such 
county is hereby required to execute all process and in all other things to act as 
sheriff, until some person is appointed sheriff in said county; and he shall be 
under the same rules and regulations, and subject to the same forfeitures, fines, 
and penalties as sheriffs are by law for neglect or disobedience of the same 
duties. If at any time the sheriff of any county is interested in or a party to 
any proceeding in any court, and there is no coroner in such county, or if the 
coroner is interested in any such proceeding, then the clerk of the court from 
which such process issues shall appoint some suitable person to act as special 
coroner to execute such process, and such special coroner shall be under the same 
rules, regulations and penalties as hereinabove provided for. 

Rey., s. 1052; Code, s. 658; 1891, ¢e. 173. 

The provision for deputizing special officer when sheriff and coroner interested applicable 
also to courts of justices of the peace: Baker v. Brem, 127-322. 
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WHEN SHERIFF A PARTY OR INTERESTED. Process must be executed by coroner: 
Bowen y. Jones, 35-25; Battle v. Baird, 118-862—by deputy of coroner, Yeargin y. Siler, 
83-348. Where no coroner, clerk appoints one to execute process: Wittkowsky v. Wasson, 69-38. 
Sheriff insane and county commissioners failing to declare office vacant, coroner performs 
duties of sheriff, except as tax collector: Somers v. Comrs., 123-582. See, also, sections 3929, 
3938. 


1022. Compensation of jurors at inquest. All persons who may be summoned 
to act as Jurors in any inquest held by a coroner over dead bodies, and who, in 
obedience thereto, appear and act as such jurors, shall be entitled to the same 
compensation in per diem and mileage as is allowed by law to jurors acting in 
the superior courts. The coroners of the respective counties are authorized and 
empowered to take proof of the number of days of service of each juror so acting 
and also of the number of miles traveled by such juror in going to and returning 
from such place of inquest, and shall file with the board of commissioners of the 
county a correct account of the same, which shall be, by such commissioners, 
audited and paid in the manner provided for the pay of jurors acting in the 
superior courts. 

Rey., s. 1053 ; Code, ss. 659, 660. 
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CHAPTER 21 
CORPORATION COMMISSION 


ORGANIZATION. 

Court of record. 

Number of commissioners. 
Term of office. 

Vacancy. 

Qualifications of commissioners. 
Oath of office. 

Place of meeting. 

Open at all times. 
Quorum. 

Clerk and assistants. 
Counsel. 

Expenses. 


CoRPORATIONS AND BUSINESSES WITHIN CONTROL OF COMMISSION. 


35. Corporations and businesses within control of commission. 


POWERS AND DUTIES. 
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be board of state tax commissioners. 

make and enforce rules for public-service corporations. 

require transportation and transmission companies to maintain facilities. 
authorize lumber companies to transport commodities. 

establish and regulate stations for freight and passengers. 

require change, repair, and additions to stations. 

provide for union depots. 

provide for separate waiting rooms for races. 

require construction of sidetracks. 

require trains to be run over railroads and connections at intersections. 
inspect railroads as to equipment and facilities, and to require repair. 
require installation and maintenance of block system and safety devices. 
regulate crossings and to require grade crossings. 

require installation and maintenance of automatic signals at railroad inter- 


sections, etc. 


EO: 
5 RG) 


require railroads to enter towns and maintain depots in certain cases. 
consent to abandonment or relocation of depots. 

regulate crossings of telephone, telegraph, and electric power lines. 
regulate delivery of freight, express, and baggage. 

prevent discriminations. 

fix a standard for gas. 

regulate shipment of inflammable substances. 

regulate demurrage, storage, placing, and loading of cars. 

fix rate of speed through towns; procedure. 

hear and determine controversies submitted. 

investigate companies and businesses under its control. 

investigate accidents. 

notify of violation of rules and institute suit. 

keep record of receipts and disbursements. 

pay fees and money into treasury. 

report annually to governor. 


Rate REGULATION. 


. Commission to fix rates for public utilities. 

. Rates established deemed just and reasonable. 
. How maximum rates fixed. 

. Commissioners entitled to free carriage. 

. Free carriage. 


Revision of rates. 
Long and short hauls. 
Contracts as to rates. 
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1074. Rates to be published. 

1075. Interstate commerce. 

1076. Duplicate freight receipts; charges stated; freight delivered on payment of 
charges. 

1077. Schedule of rates to be evidence. 


ArT. 5. RAILROAD FREIGHT RATES. 
1078. Classification of articles, commodities, and property. 
1079. Changes in classification. 
1080. Rates established. 
1081. Rules governing rates. 
1082. Charging or receiving greater rates forbidden. 
1083. Application for investigation of rates; appeal; rates pending appeal. 
1084. Rates lower than maximum prescribed to be maintained. 
1085. Rates between points connected by more than one route. 
1086. Action for double of overcharge; penalty. 
1087. Double penalty. 
1088. Persons to receive penalties; accounts and receipts kept separate. 
1089. Minimum e¢arload. 


ArT. 6. POWERS IN RESPECT TO PROCEDURE. 


1090. Witnesses; production of papers; contempt. 

1091. Witnesses before corporation commission. 

1092. Rules of practice. 

1093. Rules of evidence. 

1094. Subpoenas; issuance; service. 

1095. Service of orders. 

1096. Undertakings. 

1097. Right of appeal; how taken. 

1098. Appeal docketed ; priority of trial; burden. 

1099. Appeal heard at chambers by consent. 

1100. Appeal to supreme court. 

1101. Judgment of superior court not vacated by appeal. 
1102. Judgment on appeal enforced by mandamus. 

1103. Peremptory mandamus to enforce order, when no appeal. 
1104. Fiscal year. 


ART. 7. PENALTIES AND ACTIONS. 


1105. For violating rules. 

1106. Refusing to obey orders of commission. 

1107. Discrimination between connecting lines. 

1108. Failure to make reports. 

1109. Offenses by railroads not otherwise provided for. 

1110. Violation of rules, causing injury; damages; limitation. 
1111. Action for penalty ; when and how brought. 

1112. Remedies cumulative. 


Art. 1. ORGANIZATION 


1023. Court of record. There shall be a court of record, known as the Corpo- 
ration Commission. Such court shall adopt a seal and shall have all of the 
powers and jurisdiction of a court of general jurisdiction as to all subjects 
embraced in this chapter. The members and clerk thereof may administer 
oaths. 

Rey., s. 1054; 1899, c. 164, ss. 1, 31. 


See the chapter Railroads, section 3412 et seq., and annotations there for questions which 
touch the subject-matter of this chapter in some aspects. Corporation commission is not a 
judicial court, but an administrative agency with certain quasi-judicial and legislative powers: 
Corp. Com. v. R. R., 170-560; Corp. Com. v. R. R., 151-447. So the railroad commission, 
which the corporation commission succeeded: Pate v. R. R., 122-877; Caldwell v. Wilson, 
121-425. Reasons for making railroad commission a court of record: Caldwell v. Wilson, 121- 
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425. Establishment of the commission court not interference with interstate commerce: Ibid. 
Act establishing corporation commission (1899, c. 164) and 1899, c. 506, in effect amended 
and reénacted act of 1891, c. 320, which established railroad commission: State v. R. R., 
125-666; Abbott v. Beddingfield, 125-256, and cases cited; see, also, Wilson v. Jordan, 124-683. 
Discussion of power of legislature in formation of this court and constitutionality of certain 
provisions of railroad commission act of 1891 and of act of 1892 in Efland v. R. R., 146-135; 
Pate v. R. R., 122-877; Express Co. v. R. R., 111-463; Caldwell vy. Wilson, 121-425; Industrial 
Siding Case, 140-239; Corporation Com. y. R. R., 139-126; Railroad Connection Case, 137-14; 
Corporation Com. y. R. R., 127-288; Leavell v. Tel. Co., 116-220, and cases there cited. 


1024. Number of commissioners. The court shall consist of three commis- 
sioners, who shall be elected by the qualified voters of the state in the same 
manner as other state officers are elected. The court shall organize by the elec- 
tion of one of the commissioners as chairman. 

Rey., s. 1055 ;. 1899, c. 164, s. 1. 


1025. Term of office. The term of office of the commissioners shall begin on 
the first day of January next after their election, and shall continue for six years 
and until their successors are elected and qualified. One member of the court 
shall be elected at each general election. 

Rey., s. 1056; 1899, c. 164. 


1026. Vacancy. If for any cause there shall be a vacancy in the commission, 
the governor shall appoint to such vacancy. Such appointee shall hold until 
the election and qualification of his successor, who shall be elected at the next 
general election after the vacancy occurred. The person so elected shall hold 
office for the unexpired term. 

Rey., s. 1057; 1899, c. 164; 1901, c. 194. 


1027. Qualifications of commissioners. It shall be unlawful for any member 
or official of said court to jointly, severally, or in any other way, either directly 
or indirectly, hold any stock or bond, or be the agent, attorney or employee, or 
have any interest in any way in any steamboat, railroad, canal, navigation, 
express, telegraph, telephone, or banking company or association. If any member 
or official of said court shall, during the term of his office, as distributee or legatee, 
or in any other way, have or become entitled to any stock or bonds or interest 
therein of any such company, heshall at once dispose of the same, and upon failure 
to do so shall forfeit his office, and may be suspended by the governor. 

Rey., Ss. 1058 ; 1899, c. 164. 


Power of governor to suspend railroad commissioner under former act discussed: Caldwell 
v. Wilson, 121-425. 


1028. Oath of office. The members of the court, in addition to the oath to 
support the constitution and laws of the United States and the constitution and 
laws of the state of North Carolina, shall take, to be administered by one of the 
judges of the supreme court, the following oath of office, which oath shall be 
signed by such commissioners and attested by said judge and recorded in the 
office of the secretary of state: ‘‘I do solemnly swear (or affirm) that I am not 
the owner of any steamboat or of any stock or bond of any railroad, navigation 
or canal company, express, telegraph, telephone, or banking company, or the 
agent or attorney or employee of.any such company or association; that I have 
no interest in any way in any such company or association, and that I will well 
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and faithfully execute the duties of my office as a member of the corporation 

commission and as state tax commissioner to the best of my knowledge and ability, 

without fear, favor, malice, reward or the hope of reward. So help me, God.”’ 
Rey., Ss. 1059; 1899, c. 164, s. 1; 1908; ¢. 251, 's. 3. 


1029. Place of meeting. The court shall be held in the city of Raleigh. Spe- 
cial sessions may be held at any place in the state, when in the judgment of the 
commission the convenience of all parties is best subserved and expense is thereby 
saved. 

Rey., s. 1060; 1899, c. 164, ss. 30, 81; 1901, c. 679, s. 4. 


1030. Open at all times. The court shall be open at all times for the trans- 
action of business, and each member shall devote his whole time to the discharge 
of the duties of his office; and it shall be his duty to remain in the office of the 
commission at least fifteen days in each month, unless detained therefrom on 
official business. 

Rey., S. 1061 ; 1899, c. 164; s. 30;,1903) ¢..251,, s..3. 


1031. Quorum. Any two members of the court shall constitute a quorum for 
the transaction of business. The chairman is hereby authorized and empowered 
to perform the duties and exercise the powers conferred by law upon the corpora- 
tion commission as to or over banks and building and loan associations, but this 
shall not prevent, as to banking and building and loan associations, the other 
members of the court from acting with the chairman in all of such matters. 

Rey., s. 1062; 1899, c. 164, s. 29. 


1032. Clerk and assistants. The court shall appoint a clerk, who shall be an 
expert accountant, experienced in railroad statistics and transportation rates. 
His term of office shall be two years. He shall take and subscribe to oaths of 
office similar to those prescribed for the commissioners, but he may nevertheless 
hold stock in state or national banks. 

The commission, by and with the approval of the governor, is authorized to 
appoint an additional clerk, who shall be an expert accountant, well versed and 
experienced in railroad and transportation rates; and also such other clerical 
help as in the opinion of the commission and the governor is necessary for a 
proper discharge of the duties of the commission in dealing with public-service 
corporations operating in this state. The amount annually expended for this 
purpose shall not exceed six thousand dollars. 

The commission is authorized to employ such rate experts as it may deem 
advisable to assist in the preparation and prosecution of the cases it has instituted 
or may institute before the interstate commerce commission for the reduction of 
freight rates into and out of North Carolina. 

Reyv., s. 1063; 1899, c. 164, ss. 9, 31; 1907, ec. 999; 1918, c. 22, s. 1; Wx. Sess. 1918, c. 58, s. 1. 


1033. Counsel. The commission has authority to employ counsel whenever 
and for such period of time as in their judgment is necessary, and counsel so 
employed shall be paid such fee and compensation as shall be agreed upon by 
them. The governor is authorized and empowered to employ from time to time, 
at the expense of the state, such special counsel as he and the corporation com- 
mission deem wise, to assist the attorney-general in enforcing and making 
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effective the jurisdiction and promulgations of the commission with reference to 
freight and other transportation rates, at a cost not exceeding one thousand dol- 


lars in any one year. 
1907, c. 469, s. 5; Ex. Sess. 19138, c. 58, s. 2. 


1034. Expenses. All the expenses of the commission, except as otherwise pro- 
vided by law, including all necessary expenses for transportation incurred by 
the commissioners or by their employees under their orders in making any inves- 
tigation, or upon official business, or for any other purposes necessary for carry- 
ing out the provisions of this chapter, and necessary furniture, stationery, 
postage, lights and heat, shall be allowed, and the auditor shall issue his warrant 
upon presentation of itemized vouchers therefor approved by the chairman of 
the commission: Provided, that the expenses allowed under this section shall not 
exceed three thousand six hundred dollars annually. 

Rey., s. 1118; 1899, c. 164, s. 32; 1899, ce. 68. 


Art. 2. Corporations AND Bustnesses Wiruin ContTrot or CoMMISSION 


1035. Corporations and businesses within control of commission. The corpora- 
tion commission shall have such general control and supervision as is necessary 
to carry into effect the provisions of this chapter and the laws regulating the 
companies, corporations, copartnerships and individuals specified herein, over— 

1. Railroad, street railway, steamboat, canal, express and sleeping car com- 
panies, and all other companies or corporations engaged in the carrying of 
freight or passengers, and all copartnerships or individuals engaged in the busi- 
ness of common carriers. 

Rey., s. 1066; 1899, ¢. 164, s. 1; 1901, c. 679. 

Legislature has right to supervise, regulate and control rates and conduct of common car- 
riers, whether directly or through commission: Industrial Siding Case, 140-239; Corp. Com. 
v. R. R., 1389-26; Corp. Com. v. R. R., 127-288; Express Co. v. R. R., 111-463. General super- 
vision over railroads given to corporation commission: Tilley v. R. R., 162-37. State has 
right to regulate public-service corporations, to enforce its regulations by appropriate penal- 
ties, in fixing which the right of classification is referred largely to legislative discretion: 


Morris v. Express Co., 146-167; Efland v. R. R., 146-135. See, also, Telephone Co. vy. Telephone 
Co., 159-9. 


2. Telegraph and telephone companies and all other companies engaged in 
the transmission of messages; over persons and individuals owning and operating 
telegraph or telephone lines in North Carolina and who rent phones and wires 
to persons generally. 

Rey., ss. 1066, 1096; 1899, c. 164, ss. 1, 2; 1907, c. 966. 

As to power of commission to regulate telegraph companies: Leavell v. Tel. Co., 116-220; 
R. R. Comrs. v. Tel. Co., 113-213; Mayo v. Tel. Co., 112-343. Telephones subject to regulation 
notwithstanding contract as to fixed rate: Telephone Co. v. Telephone Co., 159-9. The power 


to regulate and control does not take away the power of the courts to determine the rights 
of the parties under a contract: Walls v. Strickland, 174-298. 


3. Electric light, power, water and gas companies and corporations, other than 
such as are municipally owned or conducted, and over all persons, companies and 
corporations, other than municipal corporations, now or hereafter engaged in 
furnishing electricity, electric light, current or power and gas. 

1913, ¢. 127, s. 1. 
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4, All water power, hydro-electric power and water companies now doing 
business in this state, or which may hereafter engage in doing business in this 
state, whether organized under the general or private laws of this state, or under 
the laws of any other state or country. Such companies are deemed to be public- 
Service companies and subject to the laws of this state regulating public-service 
corporations. 

1913, c. 1335's. 1: 


Companies enumerated in this subsection subject to control and regulation: Power Co. vy. 
Power Co., 175-668. 


5. Flume companies which avail themselves of the power of eminent domain as 
provided in the chapter Eminent Domain. 
USOT, C239. 


6. Corporations, other than municipal corporations, or individuals, owning 
and operating a public sewerage system in North Carolina. 
1917, c. 194. 


7. Publie and private banks, and ail loan and trust companies or corporations. 
Rey., s. 1066; 1899, c. 164, s. 1; 1901, c. 679. 


The power of control and supervision vested in the corporation commission 
under this section with respect to the various classes of public-service corpora- 
tions and individuals engaged in furnishing the public utilities mentioned shall 
be the same as that vested in it in respect to railroads and other transportation 
companies. . 

TOTS CE 121. Se ts 

See sections 2783-2785. 

Art. 3. Powers anp DvuTiEs 


1036. To be Board of State Tax Commissioners. The corporation commis- 
sioners constitute the Board of State Tax Commissioners with the powers and 
duties prescribed by article four of the chapter entitled Taxation. 

Rey., s. 1119. 

See section 7881. Shoe Co. v. Travis, 168-599. 


1037. To make and enforce rules for public-service corporations. The corpo- 
ration commission has power to make any necessary and proper rules, orders 
and regulations for the safety, comfort and convenience of passengers, shippers 
or patrons of any public-service corporation, and to require the observance of and 
to enforce the same by the company and its employees, such power being the 
same as that provided in this chapter in respect to railroads and other trans- 
portation companies. 

1907, ¢c. 469, s. la; 1913, ¢. 127, s. 2. 


1038. To require transportation and transmission companies to maintain facili- 
ties. The corporation commission has power to require all transportation and 
transmission companies to establish and maintain all such public-service facilities 
and conveniences as may be reasonable and just. It may require steamboat 
companies to provide such wharf and warehouse facilities as may be reasonable 
and just. 

1907, c. 469, s. 2; Ex. Sess. 1913, c. 52, s. 1. 
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1039. To authorize lumber companies to transport commodities. The corpora- 
tion commission has power to authorize lumber companies, having logging roads, 
to transport all kinds of commodities other than their own and passengers, and 
to charge therefor reasonable rates to be approved by the commission. 
1915, ¢. 160, s. 1; 1915, c. 6. 


1040. To establish and regulate stations for freight and passengers. The 
commission is empowered and directed to require, where the public necessity 
demands, and it is demonstrated that the revenue received will be sufficient to 
justify it, the establishment of stations by any company or corporation engaged 
in the transportation of freight and passengers in this state, and to require the 
erection of depot accommodations commensurate with such business and revenue, 
and to require the erection of accommodations for loading and unloading live- 
stock and for feeding, sheltering and protecting the same in transportation. 
The commissioners shall not require any company or corporation to establish any 
station nearer to another station than five miles. 

Rey., s. 1097 ; 1899, c. 164, s. 2, subsec. 12; 19138, c. 155. 


Limitation on power to require station within five miles of existing station does not prevent 
enforcement of railroad’s contract for flag station so long as it does not interfere with public 
interests: Perralt v. R. R., 165-295. ‘‘Depot accommodations commensurate with’’ needs 
may justify requirement of track scales at proper points, but commission’s order for track 
scales is subject to review by the courts, and court or jury should pass on reasonableness and 
necessity of order: Corp. Com. vy. R. R., 139-126. See, also, as to power to require establish- 
ment and changes in depots: Corp. Com. y. R. R., 170-560; also section 1041. 


1041. To require change, repair, and additions to stations. The commission 
is empowered and directed to require a change of any station or the repairing, 
addition to, or change of any station house by any railroad or other transporta- 
tion company in order to promote the security, convenience and accommodation 
of the public, and to require the raising or lowering of the track at any crossing 
when deemed necessary. 

Rey., s. 1097; 1899, c. 164, s. 2, subsec. 13. 

See cases under section 1040. 


1042. To provide for union depots. The commission is empowered and di- 
rected to require, when practicable, and when the necessities of the case, in their 
judgment, require, any two or more railroads which now or hereafter may enter 
any city or town to have one common or union passenger depot for the security, 
accommodation and convenience of traveling public, and to unite in the joint 
undertaking and expense of erecting, constructing and maintaining such union 
passenger depot, commensurate with the business and revenue of such railroad 
companies or corporations, on such terms, regulations, provisions and conditions 
as the commission shall prescribe. The railroads so ordered to construct a union 
depot shall have power to condemn land for such purpose, as in ease of locating 
and constructing a line of railroad: Provided, that nothing in this section shall 
be construed to authorize the commission to require the construction of such 
union depot should the railroad companies at the time of application for said 
order have separate depots, which, in the opinion of the commission, are adequate 
and convenient and offer suitable accommodations for the traveling public. 

Rey., s. 1097 ; 1903; c 126: 
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Subsection is valid exercise of legislative power, and, being remedial, will be liberally con- 
strued: Dewey v. R. R., 142-392. See State v. R. R., 161-270. It confers powers necessarily 
incident to effecting purpose designated, such as changes in route or making depot available 
to public: Griffin v. R. R., 150-312; Dewey v. R. R., 142-392. Applies to all cities and towns 
in state, in legal discretion of commission: Dewey vy. R. R., 142-392. In superior court on 
appeal from order requiring union depot, evidence should be limited to conditions at place in 
question: State v. R. R., 161-270. Subsection applies to changes in route by order of com- 
mission; section 3435 to road’s voluntary change: Dewey v. R. R., 142-392. 


1043. To provide for separate waiting rooms for races. The commission is 
empowered and directed to require the establishment of separate waiting rooms 
at all stations for the white and colored races. 

Rev., s. 1097; 1899, c. 64, s. 2, subsec. 14. 


1044. To require construction of sidetracks. The commission is empowered 
and directed to require the construction of sidetracks by any railroad company 
to industries already established or to be established: Provided, it is shown that 
the proportion of such revenue accruing to such sidetrack is sufficient within five 
years to pay the expenses of its construction. This shall not be construed to 
give the commission authority to require railroad companies to construct side- 
tracks more than five hundred feet in length. 

Rey., s. 1097 ; 1899, c. 164, s. 2, subsec. 15. 


Requiring interstate railroad to construct sidetrack, if proper legislative authority for such 
order exists, is not interference with interstate commerce: State v. R. R., 153-559. Requiring 
nonresident railroad to build siding, which can only be built by exercising eminent domain, 
is beyond authority of commission, since such railroads do not possess eminent domain: Ibid. 
Where landowner grants to adjoining owner right to build and use spur track over grantor’s 
land, in connection with grantee’s business, railroad cannot under this section acquire this 
right from grantee and use it for other patrons of railroad: Hales v. R. R., 172-104. Reason- 
ableness and practicability of order under circumstances of case considered: Industrial Siding 
Case, 140-239. 


1045. To require trains to be run over railroads and connections at intersec- 
tions. The commission is empowered and directed to require, when practicable 
and when the necessities of the traveling public, in the judgment of the corpora- 
tion commission, demand, that any railroad in this state shall install and operate 
one or more passenger or freight trains over its road, and also require any two 
or more railroads having intersecting points to make close connection at such 
points: Provided, that no order under this section shall be made unless the 
business of the railroad justifies it. 

1907, c. 469, s. 3. 


Commission may require railroad to have train arrive at certain station on road at certain 
schedule time so as to connect with train of another company: Corp. Com. vy. R. R., 137-1. 


1046. To inspect railroads as to equipment and facilities, and to require repair. 
The commission is empowered and directed, from time to time, to carefully 
examine into and inspect the condition of each railroad, its equipment and 
facilities, in regard to the public’s safety and convenience; and if any are found 
by them to be unsafe, they shall at once notify and require the railroad company 
to put the same in repair. 

1907, c. 469, s. 3. 


1047. To require installation and maintenance of block system and safety 
devices. The commission is empowered and directed to require any railroad 
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company to install and put in operation and maintain upon the whole or any 
part of its road a block system of telegraphy or any other reasonable safety 
device, but no railroad company shall be required to install a block system upon 
any part of its road upon which is not operated as many as or more than eight 
trains each way per day. 

1907, c. 469, s. 1b. 


1048. To regulate crossings and to require grade crossings. The commission 
is empowered and directed to require the raising or lowering of any tracks or 
highway at any highway or railroad crossing, and to designate who shall pay 
for the same; and, when they think proper, partition the cost of abolishing grade 
crossings and the raising or lowering of said track or highway among the rail- 
roads and municipalities interested. 

1907, c. 469, s. 1(e) ; 191], c. 197, s., 1. 

Section does not exclude exercise of police power by state or municipal corporation in regu- 


lating crossings: State v. R. R., 164-422; R. R. v. Goldsboro, 155-356. Power of commission 
to establish grade crossings recognized: Tate v. R. R., 168-523. 


1049. To require installation and maintenance of automatic signals at railroad 
intersections, etc. The commission is empowered and directed to require, when 
public safety demands, when and in case two or more railroads now cross or 
may hereafter cross each other at a common grade, or any railroad crosses any 
stream or harbor by means of a bridge, to install and maintain such a system 
of interlocking or automatic signals as will render it safe for engines and trains 
to pass over such crossings or bridge without stopping, and to apportion the cost 
of installation and maintenance between said railroads as may be just and proper. 

1911, ce 19irs. 2 bx. Sess: 19135 clG35 95 1. 


1050. To require railroads to enter towns and maintain depots in certain cases. 
Where two or more railroads may maintain freight depots and a union passenger 
depot within one mile of a town of two thousand population for the convenience 
of the inhabitants thereof, and do not enter the corporate limits of the town, it 
is the duty of the corporation commission, upon the petition of a majority of the 
qualified voters of the said town, which petition shall be properly sworn to by the 
signers thereof, to require and compel, where practicable, the said railroads to 
run their lines into or through the corporate limits of the said town, and con- 
struct, equip, and maintain suitable passenger and freight depots at some con- 
venient place or places therein, and the passenger depot shall be a union station 
and be built and maintained by the several railroads according to a plan and in 
such a manner as shall be approved by the commission. 

When a petition is filed with the corporation commission as aforesaid, the com- 
mission shall set a day for the hearing thereof, which day shall be not more 
than twenty days from the filing of said petition, and shall immediately cause a 
notice to issue to the railroads interested in the matter set out in the petition, 
and after the hearing of the matter on the day named in the notice, the commis- 
sion, if a majority of its members deem it practicable, shall thereupon cause an 
order to be made requiring the said railroads to build, equip, and maintain in a 
suitable manner roadbeds, yards and depots, and any other necessary buildings 
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or equipment, at convenient places within the limits of said town, as to a majority 
of them seems proper for the needs and growth of the business and inhabitants 
of the said town. 

The order of the corporation commission to the railroads shall name a time 
within which all the necessary work of entering the said town and construction 
of depots and other buildings shall be completed and opened to the public for 
the transaction of business, and the said railroads, for every day beyond the said 
time that they shall not be in operation according to the said order, shall pay the 
sum of fifty dollars for each and every day of such failure and neglect, to the 
board of commissioners or aldermen of said town, which shall be for the benefit 
of the said town, this amount to be recovered as in other actions. 

This section shall also apply to any railroad that may hereafter enter into or 
run within one mile of the corporate limits of said town, and the corporation 
commission shall have the power to require such railroads to unite with the other 
railroads in maintaining the depots, tracks, and other structures, and also pay 
such part of the cost thereof as to the said corporation commission may seem 
proper. 

The railroads have the power to condemn such quantity of lands, including 
gardens, yards, residences and the premises pertaining thereto, as are necessary 
for the purposes of this section, the condemnation proceedings to be had in the 
same manner as now provided by law. 

1907, c. 465. 


1051. To consent to abandonment or relocation of depots. A railroad corpora- 
tion which has established and maintained for a year a passenger station or 
freight depot at a point upon its road shall not abandon such station or depot, 
nor substantially diminish the accommodation furnished by the stopping of trains, 
except by consent of the commission. Freight or passenger depots may be 
relocated upon the written approval of the commission. 

Rey., s. 1098; 1899, c. 164, ss. 19, 20. 


1052. To regulate crossings of telephone, telegraph and electric power lines. 
Power is conferred on the corporation commission whenever any telephone, 
telegraph or electric power lines cross, to require such crossings to be constructed 
and maintained in a safe manner, so that the wires of one line will not fall upon 
the other; to prescribe the manner in which this shall be done; to discontinue or 
prohibit such crossings where they are unnecessary and can reasonably be 
avoided; and to apportion the cost of proper changing and construction of such 
crossings among the lines interested, as to said commissioners may seem just: 
Provided, that in all crossings made dangerous by the presence of high tension 
wire or wires of any power or light company, the cost shall be paid by such power 
or light company. 

1913; ¢c. 1380, is.01: 


1053. To regulate delivery of freight, express, and baggage. The corporation 
commission shall make reasonable and just rules— 

1. For the handling of freight and baggage at stations. 

2. As to charges by any company or corporation engaged in the carriage of 
freight or express for the necessary handling and delivery of the same at all 
stations. 

Reyv., s. 1094; 1899, c. 164, s. 2, subsecs. 2, 7. 

457 


1054 CORPORATION COMMISSION—Arz. 3 Ch, 21 


1054. To prevent discriminations. The corporation commission shall make rea- 
sonable and just rules and regulations— 

1. To prevent discrimination in the transportation of freight or passengers, 
or in furnishing electricity, electric light, current, power or gas. 

‘‘Discrimination’’ defined: Freight Discrimination Cases; 95-434. Railroad carrying logs 
to sawmill cannot charge shipper agreeing to ship manufactured product by same line less 


for same services than charged shipper who makes no such agreement: Railroad Discrimina- 
tion Case, 136-479. Consult Express Co. v. R. R., 111-463. 


2. To prevent the giving, paying or receiving of any rebate or bonus, directly 
or indirectly, or the misleading or deceiving the public in any manner as to 
real rates charged for freight, express or passengers, or in furnishing electricity, 
electric ight, current, power or gas. 

Rev., s. 1095; 1899, c. 164, s. 2, subsecs. 3, 5; 1913, c. 127, s. 6. 

See State v. R. R., 122-1052. 


1055. To fix a standard for gas. The corporation commission shall fix, estab- 
lish and promulgate a standard of quality for gas and prescribe rules and regula- 
tions for the enforcement of and obedience to the same. 

1919, ¢. 82. 


1056. To regulate shipment of inflammable substances. The corporation com- 
mission is .authorized and empowered to adopt and promulgate rules for the 
shipment of inflammable and explosive articles; cotton which has been partially 
consumed by fire, and such other like articles as in its opinion may be apt to 
render transportation dangerous. And after the promulgation of such rules, no 
common carrier shall be required to receive or transport any such articles except 
when tendered in accordance with the said rules; nor shall such common earrier 
be liable for any penalty for refusal to receive such article for shipment until 
all the rules prescribed by the corporation commission in regard to the shipments 
of the same shall be complied with. 

IO, C Zial, ee ak. 


1057. To regulate demurrage, storage, placing, and loading of cars. The com- 
mission shall make rules, regulations and rates governing demurrage and storage 
charges by railroad companies and other transportation companies; and shall 
make rules governing railroad companies in the placing of ears for loading and 
unloading and in fixing time limit for delivery of freights after the same have 
been received by the transportation companies for shipment. 

Reyv., s. 1100; 1908, c. 342. 

Section cited: Hardware Co. v. R. R., 147-483. 


1058. To fix rate of speed through towns; procedure. If a railroad company 
is of the opinion that an ordinance of a city or town through which a line of its 
railroad passes, except in the counties of Cumberland, Rockingham, Union and 
Wayne, regulating the speed at which trains may run while passing through said 
city or town, is unreasonable or oppressive, such railroad company may file its 
petition before the corporation commission, setting forth all the facts, and asking 
relief against such ordinance, and that the corporation commission prescribe the 
rate of speed at which trains may run through said municipality. Upon the 
filing of the petition a copy thereof shall be mailed, in a registered letter, to the 
mayor or chief officer of the town or municipality, together with a notice from 
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the corporation commission, setting forth that on a day named in the notice the 
petition of the railroad company will be heard, and that the city or town named 
in the petition will be heard at that time in opposition to the prayer of the peti- 
tion. And upon the return day of the notice the corporation commission shall 
hear the petition, but any hearing granted by the corporation commission shall 
be had at the town, city or locality where the conditions complained of are 
alleged to exist, or some member of the said commission shall take evidence, both 
for the petition and against it, at such city, town or locality, and report to the 
full commission before any decision is made by the commission. 

Hither party, petitioner or respondent, has the right to introduce testimony 
and to be heard by counsel, and the corporation commission, after hearing the 
petition, answer, evidence and argument, shall render judgment thereon. If 
- the commission finds that such ordinance is reasonable and just the petition shall 
be dismissed, and the petitioner shall pay all the costs, to be taxed by the clerk 
to the corporation commission. If the commission is of the opinion that the 
ordinance is unreasonable, it shall so adjudge; and in addition thereto it shall 
prescribe the maximum rates of speed for passing through such town. And 
thereafter the railroad company may run its trains through such town or city 
at speeds not greater than those prescribed by the corporation commission, and 
the ordinance adjudged to be unreasonable shall not be enforced against such 
railroad company. 

If the judgment of the corporation commission is in favor of the petitioner, 
it shall be lawful for the corporation commission to make such order as to the 
payment of the costs as shall seem just. It may require either party to pay the 
same or it may divide the same. The costs in such proceeding shall be the same 
as are fixed by law for similar services in the superior court. 

Rey., ss. 1101, 1102, 1103; 1908, c. 552. 


1059. To hear and determine controversies submitted. When a company or 
corporation embraced in this chapter has a controversy with another corporation 
or person, and all the parties to such controversy agree in writing to submit such 
controversy to the commission as arbitrators, the commission shall act as such, 
and after due notice to all parties interested shall proceed to hear the same, and 
their award shall be final. Such award in cases where land or an interest in 
land is concerned shall immediately be certified to the clerk of the superior court 
of the county in which said land is situated, and shall by such clerk be docketed 
in the judgment docket for such county, and from such docketing shall be a 
judgment of the superior court for such county. Parties may appear in person 
or by attorney before such arbitrators. 

Rev., s. 1078; 1899, c. 164, s. 25. 


1060. To investigate companies and businesses under its control. The com- 
missioners shall from time to time visit the places of business, and investigate the 
books and papers of all corporations, firms or individuals engaged in the trans- 
portation of freight or passengers, the transmission of messages either by tele- 
graph or telephone, or in the furnishing of other public utilities the supervision 
and control of which is vested in the corporation commission, all public or private 
banks, loan and trust companies, to ascertain if all the orders, rules and regula- 
tions of the corporation commission have been complied with, and shall have full 
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power and authority to examine all officers, agents and employees of such com- 
panies, individuals, firms or corporations, and all other persons, under oath or 
otherwise, and to compel the production of papers and the attendance of wit- 
nesses to obtain the information necessary for carrying into effect and otherwise 
enforcing the provisions of this chapter, and the chapter entitled Banks. 

Rev., s. 1064; 1913, c. 127, ss. 1, 2, 7; 1917, c. 194; 1899, c. 164, s. 1. 


1061. To investigate accidents. The commission may investigate the causes 
of any accident on a railroad or steamboat which it may deem to require investi- 
gation, and any evidence taken upon such investigation shall be reduced to writ- 
ing, filed in the office of the commission, and be subject to public inspection. 

Rey., Ss. 1065; 1899, c. 164, s. 24. 


1062. To notify of violation of rules and institute suit. The commission, when- 
ever in its Judgment any corporation has violated any law, shall give notice 
thereof in writing to such corporation, and, if the violation or neglect is con- 
tinued after such notice, shall forthwith present the facts to the attorney-general, 
who shall take such proceedings thereon as he may deem expedient. 

Rey., s. 1113; 1899, c. 164, s. 8. 


1063. To keep record of receipts and disbursements. The commission shall 
keep a record showing in detail all receipts and disbursements. 
Rey., s. 1115; 1899, ec. 164, s. 34. 


1064. To pay fees and money into treasury. All license fees and seal tax and 
all other fees paid into the office of the corporation commission shall be turned 
into the state treasury ; also all moneys received from fines and penalties. 

Reyv., s. 1114; 1899, c. 164, ss. 33, 26. 


1065. To report annually to governor. It shall be the duty of the commission 
to make to the governor annual reports of its transactions, and recommend from 
time to time such legislation as it may deem advisable under the provisions of this 
chapter, and the governor shall have one thousand copies of such report printed 
for distribution. 

Iatenenise ilsatres Ieee, Ike se Saree Ihab ws Balk Sh Cre TM alss ee, AOE, Tb. 


Reports of commission are matters of public record of which courts take judicial notice: 
Staton v. R. R., 144-135. 


Art. 4. Rarr ReauiatTion 


1066. Commission to fix rates for public utilities. Subject to the provisions 
as to passenger rates in the chapter, Railroads, and as to railroad freight rates 
in this chapter, the commission shall make reasonable and just rates and charges, 
in intrastate traffic, and regulate the same, of and for— 


As to passenger rates, see section 3489 et seq.; section 1070 (free carriage). As to rail- 
road freight rates, see section 1078 et seq. 


1. Railroads, street railways, steamboats, canal and express companies or corpo- 


rations, and all other transportation companies or corporations engaged in the 
carriage of freight, express or passengers. 


See under section 1035. Legislative power to select and classify in rate legislation dis- 
cussed: Efland v. R. R., 146-135. Meaning of ‘‘companies’’ as used herein: Ibid. Power 
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of commission to fix freight rates: Tilley v. R. R., 162-37; Corp. Com. v. R. R., 127-283; 
Express Co. v. R. R., 111-463—and provide minimum carload for particular commodity, 
Corp. Com. v. R. R., 127-283. Power to control rates does not extend to all questions as to 
performing duty to public: Walls v. Strickland, 174-298. 


2. The transmission and delivery of messages by any telegraph company, and 
for the rental of telephone and furnishing telephonic communication by any 
telephone company or corporation. 

See section 1035, subdivision 2, and cases cited. Incidental power of commission to ascer- 
tain corporation controlling and operating any telegraph line in state: R. R. Comrs. v. Tel. Co., 
113-213. Commission may fix rates of messages between points in state, though line traverses 
another state en route: Ibid. As to illegal preferences: Leavell v. Tel. Co., 116-211. 


3. Persons, companies and corporations, other than municipal corporations, 
engaged in furnishing electricity, electric light, current, power or gas, or owning 
or operating a public sewerage system in North Carolina. 

See sections 2783-2785. 


4. The through transportation of freight, express or passengers. 
As to passenger rates, see section 3489 et seq. 


5. The use of railway cars carrying freight or passengers. 

6. And shall make rules and regulations as to contracts entered into by any 
railroad company or corporation to carry over its line or any part thereof the 
car or cars of any other company or corporation. 

7. And shall make, require or approve what is known as ‘‘milling-in-transit”’ 
rates on grain; or lumber to be dressed or shipped over the line of the railroad 
company on which such freight originated. 

‘“Milling in transit’’ defined: Railroad Discrimination Cases, 136-486. 


8. And, conjointly with such railroad companies, shall have authority to make 
special rates for the purpose of developing all manufacturing, mining, milling 
and internal improvements in the state. 

Nothing in this chapter shall prohibit railroad or steamboat companies from 
making special passenger rates with excursion or other parties, also rates on 
such freights as are necessary for the comfort of such parties, subject to the 
approval of the commission. 

The powers vested in the commission by this section over the several subjects 
enumerated shall be the same as that vested in it in respect to railroads and 
other transportation companies. 


Rey., ss. 1096, 1099; 1899, c. 164, ss. 2, 14; 1903, c. 683; 1907, c. 469, s. 4; 1913, ec. 127, 
s. 2; 1917, c. 194. 


1067. Rates established deemed just and reasonable. The rates or charges 
established by the commission shall be deemed just and reasonable, and any rate 
or charge made by any corporation, company, copartnership or individual en- 
gaged in the businesses enumerated in the preceding section other than those so 
established shall be deemed unjust and unreasonable. 

1913, e127, s23. 


1068. How maximum rates fixed. In fixing any maximum rate or charge, or 
tariff of rates or charges for any common carrier, person or corporation subject 
to the provisions of this chapter, the commission shall take into consideration if 
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proved, or may require proof of, the value of the property of such carrier, person 
or corporation used for the public in the consideration of such rate or charge 
or the fair value of the service rendered in determining the value of the property 
so being used for the convenience of the public. It shall furthermore consider 
the original cost of the construction thereof and the amount expended in perma- 
nent improvements thereon and the present compared with the original cost of 
construction of all its property within the state; the probable earning capacity 
of such property under the particular rates proposed and the sum required to 
meet the operating expenses of such earrier, person or corporation, and all other 
facts that will enable them to determine what are reasonable and just rates, 
charges and tariffs. 

Rey., s. 1104; 1899, c. 164, s. 2, subsee. 1. 

See section 1066, cases and references. 


1069. Commissioners entitled to free carriage. The commissioners and their 
clerks shall be transported free of charge over all railroads and transportation 
lines which are under the supervision of the commission; and when traveling on 
official business, they may take with them experts or other agents whose services 
they may deem temporarily of public importance. 

Rey., s. 1105. 


1070. Free carriage. Nothing in this chapter shall prevent or prohibit— 

1. The carriage, storage, or handling of property free or at reduced rates for 
the United States, state or municipal governments, or for charitable or educa- 
tional purposes; or for any corporation or association incorporated for the preser- 
vation and adornment of any historic spot, or to the employees or officers of such 
company or association while traveling in the performance of their duties, pro- 
vided they shall not travel further than ten miles one way on any one trip free 
of charge or to or from fairs or exhibitions for exhibition thereat. 

2. The free carriage of destitute or homeless persons transported by charitable 
societies, and the necessary agents employed in such transportation; or the free 
transportation of persons traveling in the interest of orphan asylums or homes 
for the aged or infirm, or any department thereof, or traveling secretaries of 
Railroad Young Men’s Christian Associations, or ex-Confederate soldiers attend- 
ing annual reunions. 

3. The use of passes for journeys wholly within this state which have been or 
may be issued for interstate journeys under the authority of the United States 
interstate commerce commission. 

4, The issuance of mileage, excursion or commutation passenger tickets. 

5. Common carriers from giving reduced rates to ministers of religion, or to 
municipal governments for the transportation of indigent persons, or to inmates 
of national homes or state homes for disabled volunteer soldiers, and of soldiers’ 
and sailors’ orphan homes, including those about to enter and those returning 
home after discharge, under arrangements with the boards of managers of said 
homes. 

6. Common carriers from giving free carriage to their own officers and em- 
ployees and members of their families, or furloughed, pensioned, and superan- 
nuated employees, persons who have become disabled or infirm in the service of 
such common carrier, and the remains of a person killed in the employment of a 
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common carrier, and employees traveling for the purpose of entering the service 
of such common earrier, and the families of those persons named; also the 
families of persons killed, and the widows during widowhood, and minor chil- 
dren during minority of persons who died while in the service of such common 
carrier. 

7. The principal officers of any common carrier from exchanging passes, 
franks or tickets with other common carriers for their officers or employees, and 
members of their families. 

8. Transportation companies from contracting with newspapers for advertising 
space in exchange for transportation over their lines to such an extent as may 
be agreed upon between the parties for said consideration. 

9. Transportation companies, if they so desire, from furnishing transportation 
to such agricultural extension and demonstration workers as are engaged in work 
in the field in efforts to increase production on the farm and to improve the farm 
home, when such workers are actually engaged in the performance of duties 
requiring travel. ; 

10. Any common carrier that is operating under lease a railroad in this state, 
in which the state owns a majority of the capital stock, from giving free carriage, 
according to the contract of lease, to the officers and their families and the com- 
mittees of the lessor owning such leased railroad, nor prevent such operating 
common carrier from issuing annually free transportation to ex-presidents of 
such lessor owning companies and their families in compliance with the contract 
of lease entered into by them or according to and for such period of time as may 
have been prescribed by any by-law of the lessor which was in force at the time 
such lease was made. 


Rey., s. 1105; 1899, c. 164, s. 22; 1899, c. 642; 1901, c. 679, s. 2; 1901, c. 652; 1905, c. 312; 
1911, cc. 49, 148; 1913, c. 100; 1915, c. 215; 1917, cc. 56, 160. 


Gratuitous passenger not in pari delicto with carrier issuing free pass contrary to section: 
McNeill v. R. R., 135-682. Action for injuries sustained by editor riding on free pass: 
MeNeill v. R. R., 1385-682, 132-510. As bearing on section: State v. R. R., 122-1052. See 
further, Railroads, art. 10, sec. 3489 et seq. 


1071. Revision of rates. The commission shall from time to time, and as often 
as circumstances may require, change and revise or cause to be changed and 
revised any schedules of rates fixed by the commission, or allowed to be charged 
by any carrier of freight, passengers, or express, or by any telegraph or tele- 
phone company. The powers of the commission, under this section, shall be 
exercised with respect to railroad freight and passenger rates under the limita- 
tions prescribed by article 5 of this chapter and article 10 of the chapter entitled 
Railroads. 

Rey., 8. 1106; 1899, ec. 164, s. 7. 


1072. Long and short hauls. It shall be unlawful for any common carrier to 
charge or receive any greater compensation in the aggregate for the transporta- 
tion of passengers or of like kind of property under substantially similar cireum- 
stances and conditions for a shorter than for a longer distance over the same line 
in the same direction, the shorter being included within the longer distance ; 
but this shall not be construed as authorizing any common carrier within the 
terms of this chapter to charge and receive as great compensation for a shorter 
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as for a longer distance: Provided, however, that upon application to the com- 
mission, such common carrier may in special cases be authorized to charge less 
for longer than for shorter distances for the transportation of passengers or 
property ; and the commission may from time to time prescribe the extent to 
which such designated common carrier may be relieved from the operation of 
this section: Provided, that nothing in this chapter contained shall be taken as 
in any manner abridging or controlling the rates of freight charged by any 
railroad in this state for conveying freight which comes from or goes beyond 
the boundaries of the state and on which freight less than local rates on any 
railroad carrying the same are charged by such railroads. 
Rey., s. 1107; 1899, c. 164, s. 14; Ex. Sess. 1913, c. 20, s. 9; 1915, c. 17, s. 1. 


1073. Contracts as to rates. All contracts and agreements between railroad 
companies as to rates of freight and passenger tariffs shall be submitted to the 
commission for inspection and correction, that it may be seen whether or not 
they are a violation of law or of the rules and regulations of said commission, 
and all arrangements and agreements whatever as to the division of earnings of 
any kind by competing railroad companies shall be submitted to the commission 
for inspection and approval in so far as they affect the rules and regulations 
made by the commission to secure to all persons doing business with such com- 
panies just and reasonable rates of freight and passenger tariffs, and the com- 
mission may make such rules and regulations as to such contracts and agree- 
ments as may then be deemed necessary and proper, and any such agreements 
not approved by the commission, or by virtue of which rates shall be charged 
exceeding the rates fixed for freight and passengers, shall be deemed, held and 
taken to be violations of this chapter and shall be illegal and void. 

Rey., s. 1108 ; 1899, c. 164, s. 6. 


1074. Rates to be published. All carriers shall, whenever required by the 
commission, file with it a schedule of their rates of charges for freight and pas- 
sengers, and the commission is authorized and required to publish the rates, or a 
‘summary thereof, in some convenient form for the information of the public, 
and quarterly thereafter the changes made in such schedules, if they deem it 
advisable. 

Rey., s. 1109 ; 1899, c. 164, s. 7; 1907; ¢. 217, s. 5. 


1075. Interstate commerce. Upon the complaint of any person or community 
to the commission of any unjust discrimination or unjust or unreasonable rate 
in carrying freight which comes from or goes beyond the boundaries of the state 
by any railroad company, whether organized under the laws of this state or of 
another state and doing business in this state, the commission shall investigate 
such complaint, and if the same be sustained it shall be the duty of the commis- 
sion to bring such complaint before the interstate commerce commission for 
redress in accordance with the provisions of the act of Congress establishing the 
interstate commerce commission. They shall receive upon application the serv- 
ices of the attorney-general of the state, and he shall represent them before the 
interstate commerce commission. 

Reyv., s. 1110; 1899, c. 164, s. 14; 1907, c. 469, s. 5. 
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1076. Duplicate freight receipts; charges stated; freight delivered on payment 
of charges. All railroad companies shall on demand issue duplicate freight 
receipts to shippers in which shall be stated the class or classes of freight shipped, 
the freight charges over the road giving the receipt, and so far as practicable 
shall state the freight charges over the roads that carry such freight. When the 
consignee presents the railroad receipt to the agent of the railroad that delivers 
such freight such agent shall deliver the articles shipped upon payment of the 
rate charged for the class of freight mentioned in the receipt. 

Reyv., s. 1111; 1899, ‘c. 164, s..17. 

Consignee must present bill of lading to compel delivery: Jeans v. R. R., 164-224. 


1077. Schedule of rates to be evidence. The schedule of rates fixed by statute 
or under this article shall, in suits brought against any company wherein is in- 
volved the charges of any company for the transportation of any passenger or 
freight or cars or unjust discrimination in relation thereto, be taken in all courts 
as prima facie evidence that the rates therein fixed are just and reasonable rates 
of charges for the transportation of passengers and freights and cars upon the 
railroads. All such schedules shall be received and held in all suits as prima 
facie evidence the schedules of the commission without further proof than the 
production of the schedules desired to be used as evidence, with a certificate of 
the clerk of the commission that the same is a true copy of the schedule prepared 
or approved by it for the railroad company or corporation therein named. 

Rey., s. 1112; 1899, c. 164, s. 7. 

For further legislation as to rates, see Railroads, Arts. 10, 11. 

Section cited: Tilley v. R. R., 162-37. 


Art. 5. Rarvtroap Freiant RatEs 


1078. Classification of articles, commodities, and property. For the purposes 
of this article all articles, commodities, and property are classified as now pro- 
vided and specified by law, or by order or orders of the North Carolina corpora- 
tion commission, in numbered and lettered classes and as commodities, subject 
to change in classification in the manner which is now or which may be provided 
by law. 

Ex. Sess. 1918, c. 20, s. 1. 

For further provisions on freight rates, see Railroads, Art. 11. 


1079. Changes in classification. The corporation commission, or such other 
commission as may have conferred upon it by law the powers and duties now 
exercised by the North Carolina corporation commission with reference to public- 
service companies, has the power to establish a different classification of freight 
than that referred to in the preceding section if thereby a more systematic or 
uniform method can be secured, in the opinion of such commission; but shall 
not, except as provided in this article, increase the rates fixed herein as maxima. 
Such commission has the power, if in their judgment it seems just to do so, to 
change the percentage relation of other classes of freight than the first class, to 
the first class: Provided, it shall not thereby raise the rate on any class, except 
in the manner and upon the conditions specified in this article. 

Ex. Sess. 1913, c. 20, s. 2. 
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1080. Rates established. Except where the corporation commission. shall order 
or has ordered to the contrary, the following specified rates are declared to be 
reasonable maximum rates to be charged by railroad companies owning, operat- 
ing, controlling or maintaining seventy-five or more miles of railroad in North 
Carolina, it being understood that articles heretofore included in Class EK, under 
the state classification, are here rated under fifth class; articles heretofore in- 
cluded in Class H, under the state classification, are here rated under fourth class ; 
flour in barrels is here rated double Class C per barrel, and flour in barrels 
same as Class C; articles heretofore included in Class M, under state classification, 
are here rated two-thirds of Class A: 
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1081 CORPORATION COMMISSION—Arr. 5 Ch. 21 


The rates so fixed are for the number of miles indicated in the first column, 
and for the amount of charge indicated for the respective classes and commodities 
opposite the number of miles stated in the first column, and the rates so indicated 
for the respective classes are in cents per hundred pounds except where otherwise 
indicated at the head of the column. 

Ex. Sess. 1913, ec. 20. 


1081. Rules governing rates. The following rules shall limit and modify the 
application of the rates in the next preceding section: 

1. The rates are subject to southern classification, except where lower ratings 
are or may be published by the North Carolina Corporation Commission, in which 
cases the lower ratings shall prevail. 

2. Rates which were lower prior to October thirteenth, one thousand nine 
hundred and thirteen, than contained in the scale of rates are continued in effect, 
except that, in such isolated cases as may occur where an advance of not more 
than one cent in a particular class will bring the existing rate up to the rate here 
prescribed, such advance is allowed in the interest of uniformity. 

3. When rates are not shown for the exact distance, the charge shall not exceed 
the rate for the nearest distance. In cases where the haul is equidistant the 
charge shall be that for the next higher distance. 

4. When one railroad company has two or more routes between two given 
points the rate shall be based on the shortest route. On joint hauls, the line 
handling the traffic must base their rates upon the shortest practicable route 
having physical connection. 

5. For joint hauls over two or more independently controlled railroads under 
the management of companies operating seventy-five or more miles of railroads 
within the State, add the following to the straight mileage rates for the combined 


total distance: 
Per 100 Pounds 


Class) 1 y29)384 47,;50)6, A 5B; -C [D 
Sad P8iadis21 2a 212 mr 2he2 


Other classes and commodities, 1e. 


6. In the absence of an agreed basis of division between roads participating 
in a joint haul, locals shall be used as factors in dividing after first deducting 
cost of transfer, if any, at interchange point. 

7. The minimum charge on small shipments shall be for actual weight at the 
tariff rate, but not less than 25 cents for a haul over one road, or 30 cents for a 
joint haul over two roads, or 40 cents for a joint haul over three or more roads. 

8. Existing rates on commodities not mentioned in the schedule of rates in the 
preceding section are continued in effect. 

Hx. Sess. 1913, ec. 20. 


1082. Charging or receiving greater rates forbidden. No railroad company 
being engaged in the business of common earrier of property within the state 
of North Carolina shall charge, take, or receive any sum for carrying property 
entirely within the state of North Carolina between initial and terminal points 
which are within the state, greater than the amount specified in this article for 
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the respective classes and commodities, and for the respective distances men- 
tioned in said schedule, except in the manner and to the extent and on the condi- 
tions mentioned in this article. 

Hx. Sess. 1913, c. 20, s. 5. 


1083. Application for investigation of rates; appeal; rates pending appeal. 
The corporation commission, or such other commission or body upon which 
jurisdiction and power may be conferred to fix rates for the transportation of 
property to be charged by the railroads doing business in North Carolina, may, 
and upon request of any person directly interested in such charge shall, under 
rules and regulations fixed by law or prescribed and established by such commis- 
sion, hear evidence as to the reasonableness of the maximum rates fixed by law, 
or by such commission or body, and establish such rates, in the manner prescribed 
and allowed by law, as may, in the judgment of said commission, be just, subject 
to the limitations fixed by this article; and from such an order of such commis- 
sion any shipper or railroad company directly affected by such order may, under 
rules and regulations prescribed by law, or under reasonable rules and regulations 
prescribed by such commission, appeal to the superior court of North Carolina: 
Provided, that pending the appeal of any railroad company from an order of 
such commission fixing maximum rates, there shall be no suspension of such order 
of such commission. 

Ex. Sess. 19138, c. 20, s. 7. 


1084. Rates lower than maximum prescribed to be maintained. When any 
commodity or particular kind of property is at the time of the ratification of this 
article allowed to be shipped at a rate to be charged by any railroad company, 
which rate is lower than the maximum rate specified in this article for the ship- 
ment of such article, or for the class in which such article is assigned, by lawful 
classification at the time of the ratification of this article, or when such article 
is not assigned to any class, such rate so charged for the shipment of such com- 
modity or property shall be the maximum rate which shall lawfully be charged, 
unless the same be raised in the manner and under the circumstances contem- 
plated, provided for and allowed by the provisions of this article for an increase 
in the maximum rate fixed herein. = 

Ex. Sess. 1913, c. 20, s. 8. 


1085. Rates between points connected by more than one route. When there 
is more than one railroad route between given points in North Carolina, and 
freight is routed or directed by the shipper or consignee to be transported over a 
shorter route, and it is in fact shipped by a longer route between such points, 
the rate fixed by law or by such commission for the shorter route shall be the 
maximum rate which may be charged, and it shall be unlawful to charge more 
for transporting such freight over the longer route than the lawful charge for 
the shorter route. 

Hix. SeSS e191 3e CeO Swell 


1086. Action for double of overcharge; penalty. Any railroad company in 
the state of North Carolina which shall charge a rate for transporting property 
wholly within the state of North Carolina, between terminals within the state, 
in excess of that fixed by law or by the lawful order of such commission or board, 
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and which shall omit to refund the same within thirty days after written notice 
and demand of the person or corporation overcharged, shall be liable to an action 
for double the amount of such overcharge, and to a penalty of ten dollars per day 
for each day’s delay after thirty days from such notice, in case of shipments of 
less than carload lots, and to a penalty of twenty dollars per day in the event 
of shipments of carload lots. 

Hx. Sess. 1913, c. 20, s. 12. 


1087. Double penalty. Any such railroad company so doing business in the 
state of North Carolina that shall knowingly charge a rate in excess of that fixed 
by law or by such board or commission, for shipments wholly within the state, 
shall be subject to a penalty and shall pay double the penalty above prescribed. 

Ix. Sess. 1918, c. 20, s. 18. 


1088. Persons to receive penalties; accounts and receipts kept separate. The 
penalties herein provided for shall be payable to the person or corporation who 
pays the freight or against whom the freight is charged, and such person or 
corporation may sue such railroad company and recover such penalty and the 
amount of such overcharge. The commission shall require the railroad companies, 
and may require all other such public-service companies as are mentioned in this 
chapter, to keep separate the cost of doing interstate and intrastate business in 
North Carolina, and to keep separate receipts from the respective classes, and to 
direct the manner of keeping the accounts, and to enforce, by penalties, contempt, 
or otherwise as the law provides, obedience to its orders. 

Ex. Sess. 1918, ce. 20, s. 14.” 


1089. Minimum carload. In no event shall the minimum ecarload freight of 
any kind be less than is now allowed by law, unless such commission shall allow 
it, and it is authorized to fix such minimum weight. 

Hx. Sess. 1913, c. 20, s. 15. 


Art. 6. Powrrs 1n REsPEcT TO PROCEDURE 


1090. Witnesses; production of papers; contempt. The corporation commis- 
sion shall have the same power to compel the attendance of witnesses, require the 
examination of persons and parties, and compel the production of books and 
papers, and punish for contempt, as by law is conferred upon the superior courts. 

Rey., s. 1067; 1899, c. 164, ss. 1, 9, 10. 


1091. Witnesses before corporation commission. If any person duly sum- 
moned to appear and testify before the corporation commission shall fail or 
refuse to testify without lawful excuse, or shall refuse to answer any proper 
question propounded to him by said commission in the discharge of duty, or shall 
conduct himself in a rude, disrespectful or disorderly manner before said com- 
mission, or any of them deliberating in the discharge of duty, such person shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be fined 
not less than fifty nor more than one thousand dollars. 

Rey., s. 3691; 1899, c. 164, s. 10. 
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1092. Rules of practice. The corporation commission shall prescribe rules of 
practice and procedure in all matters before it and in all examinations necessary 
to be made under this chapter. 

Rey., s. 1068; 1899, c. 164, s. 2, subsec. 24. 


1093. Rules of evidence. In all cases under the provisions of this chapter the 
rules of evidence shall be the same as in civil actions, except as provided by this 
chapter. 

Rey., Ss. 1069; 1899, c. 164, s. 26. 


1094. Subpenas; issuance; service. All subpcenas for witnesses to appear 
before the commission or before any one or more of the commissioners, and 
notice to persons or corporations, shall be issued by one of the commissioners or 
its clerk and be directed to any sheriff, constable or to the marshal of any city 
or town, who shall execute the same and make due return thereof as directed 
therein, under the penalties prescribed by law for a failure to execute and return 
the process of any court. 

Reyv., s. 1070; 1899, c. 164, s. 10. 


1095. Service of orders. The clerk of the commission may serve any notice 
issued by it, and his return thereof shall be evidence of said service; and it shall 
be the duty of the sheriffs and other officers to serve any process, subpcenas and 
notices issued by the commissioners, and they shall be entitled therefor to the 
same fees as are prescribed by law for serving similar papers issuing from the 
superior court. 

Rey., s. 1071; 1899, c. 164, s. 9. 


1096. Undertakings. All bonds or undertakings required to be given by any 
of the provisions of this chapter shall be payable to the state of North Carolina, 
and may be sued on as are other undertakings which are payable to the state. 

Rey., s. 1072; 1899, c. 164, s. 7. 


1097. Right of appeal; how taken. From all decisions or determinations made 
by the corporation commission any party affected thereby shall be entitled to an 
appeal. Before such party shall be allowed to appeal, he shall, within ten days 
after notice of such decision or determination, file with the commission excep- 
tions to the decision or determination of the commission, which exceptions shall 
state the grounds of objection to such decision or determination. If any one of 
such exceptions shall be overruled, then such party may appeal from the order 
overruling the exception, and shall, within ten days after the decision overruling 
the exception, give notice of his appeal. When an exception is made to the facts 
as found by the commission, the appeal shall be to the superior court in term 
time; otherwise to the judge of the superior court at chambers. The party 
appealing shall, within ten days after the notice of appeal has been served, file 
with the commission exceptions to the decision or determination overruling the 
exception, which statement shall assign the errors complained of and the grounds 
of the appeal. Upon the filing of such statement the commission shall, within 
ten days, transmit all the papers and evidence considered by it, together with 
the assignment of errors filed by the appellant, to a judge of the superior court 
holding court or residing in some district in which such company operates or the 
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party resides. If there be no exceptions to any facts as found by the commission, 
it shall be heard by the judge at chambers at some place in the district, of which 
all parties shall have ten days notice. 

Reyv., s. 1074; 1899, c. 164, ss. 7, 28; 1908, c. 126; 1907, c. 469, s. 6; 1913, c. 127, s. 4. 


Appeal from commission must be to superior court, not directly to supreme: Pate v. R. R., 
122-877. When and by whom appeal may be taken: Corp. Com. v. R. R., 170-560. Compli- 
ance with section sufficient without notice to complainant: Corp. Com. v. R. R., 151-447. 
Appeal lies only from decision affecting substantial right of party and determinative of mate- 
rial question: Hardware Co. v. R. R., 147-483. Appeal does not lie by citizens applying to 
commission for removal of railroad station, because they are not parties: Corp. Com. vy. R. R., 
170-560; and see Corp. Com. vy. R. R., 151-447. No appeal from ruling of commission that 
one of its rules violated and exacting penalty for the violation: Hardware Co. v. R. R., 
147-483. 


1098. Appeal docketed; priority of trial; burden. The cause shall be entitled 
‘“State of North Carolina on relation of the Corporation Commission against 
(here insert name of appellant),’’ and if there are exceptions to any facts found 
by the commission, it shall be placed on the civil issue docket of such court and 
shall have precedence of other civil actions, and shall be tried under the same 
rules and regulations as are prescribed for the trial of other civil causes, except 
that the rates fixed or the decision or determination made by the commission 
shall be prima facie just and reasonable. 

Rey., s. 1075; 1899, c. 164, s. 7. 

See sections 1067, 1077. On appeal, trial is de novo, and other evidence may be introduced 
in addition to that before commission: State v. R. R., 161-270. Cited and explained: Corp. 
Com. v. R. R., 170-560; R. R. v. R. R., 173-413. 


1099. Appeal heard at chambers by consent. By consent of all parties the 
appeal may be heard and determined at chambers before any judge of a district 
through or into which the railroad may extend, or any judge holding court 
therein, or in which the person or company does business. 

Rey., s. 1076; 1899, c. 164, s. 7. 


1100. Appeal to supreme court. Hither party may appeal to the supreme 
court from the judgment of the superior court under the same rules and regula- 
tions as are prescribed by law for appeals, except that the state of North Carolina, 
if it shall appeal, shall not be required to give any undertaking or make any 
deposit to secure the cost of such appeal, and such court may advance the cause 
on its docket so as to give the same a speedy hearing. 


Rev., 8s. 1077; 1899, c. 164, s. 7. 
Appeal not taken directly to supreme court from corporation commission: Pate v. R. R., 
122-877. Section cited: Corp. Com. v. R. R., 170-560. 


1101. Judgment of superior court not vacated by appeal. Any freight or pas- 
senger rates fixed by the commission, when approved or confirmed by the judg- 
ment of the superior court, shall be and remain the established rates, and shall 
be so observed and regarded by an appealing corporation until the same shall 
be changed, revised or modified by the final judgment of the supreme court, if 
there shall be an appeal thereto, and until changed by the corporation commission. 

Rev.,, s. 1079; 1899, c. 164, s. 7. 


1102. Judgment on appeal enforced by mandamus. In all cases in which, 
upon appeal, a judgment of the corporation commission is affirmed, in whole or 
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in part, the appellate court shall embrace in its decree a mandamus to the appel- 
lant to put said order in force, or so much thereof as shall be affirmed. 
Rev., s. 1080; 1905, c. 107, s. 2. 


Section referred to: Corp. Com. v. R. R., 151-447. Enforcement of orders of corporation 
commission by mandamus: Hardware Co. v. R. R., 147-483. 


1103. Peremptory mandamus to enforce order, when no appeal. If no appeal 
is taken from an order or judgment of the corporation commission within the 
time prescribed by law, but the corporation affected thereby fails to put said 
order in operation, the corporation commission may apply to the judge riding 
the superior court district which embraces Wake County, or to the resident judge 
of said district at chambers, upon ten days notice, for a peremptory mandamus 
upon said corporation for the putting in force of said judgment or order; and 
if said judge shall find that the order of said commission was valid and within 
the scope of its powers, he shall issue such peremptory mandamus. An appeal 
shall lie to the supreme court in behalf of the corporation commission, or the 
defendant corporation, from the refusal or the granting of such peremptory 
mandamus. 

Rey., s. 1081; 1905, ec. 107. 


Section provides for enforcement of obedience to order made: Corp. Com. v. R. R., 170-560. 
Independent proceeding for mandamus under this section to enforce a valid order from which 
no appeal taken: Hardware Co. v. R. R., 147-483. 


1104. Fiscal year. The fiscal year for which all reports shall be made which 
may be required of any railroad or transportation company by the commission 
under this chapter shall end on the thirtieth of June. 

Rey., s. 1116; 1899, c. 164, s. 28. 


Art. 7. PENALTIES AND ACTIONS 


1105. For violating rules. If any railroad company doing business in this 
state by its agents or employees shall be guilty of a violation of the rules and 
regulations provided and prescribed by the commission, and if after due notice of 
such violation given to the principal officer thereof, if residing in the state, or, 
if not, to the manager or superintendent or secretary or treasurer if residing in 
the state, or, if not, then to any local agent thereof, ample and full recompense 
for the wrong or injury done thereby to any person or corporation as may be 
directed by the commission shall not be made within thirty days from the time 
of such notice, such company shall incur a penalty for each offense of five hun- 
dred dollars. 

Rey., s. 1086; 1899, c. 164,.s. 15. 


Power of state to control public-service corporations, citing this section: Telephone Co. v. 
Telephone Co., 159-9. 


State’s right to provide penalties for violation of its regulations and in fixing penalties to 
use power of classification: Morris v. Express Co., 146-167; Efland v. R. R., 146-135. 
See, also, under sections 1035, 1066. Section cited: Hardware Oo. v. R. R., 147-483. 


1106. Refusing to obey orders of commission. Any railroad or other corpora- 
tion which violates any of the provisions of this chapter or refuses to conform to 
or obey any rule, order or regulation of the corporation commission shall, in 
addition to the other penalties prescribed in this chapter, forfeit and pay the 
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sum of five hundred dollars for each offense, to be recovered in an action to be 
instituted in the superior court of Wake County, in the name of the state of 
North Carolina on the relation of the corporation commission; and each day such 
company continues to violate any provision of this chapter or continues to refuse 
to obey or perform any rule, order or regulation prescribed by the eeboon 
commission shall be a separate offense. | : 

Rey., 8. 1087; 1899, c. 164, s. 23. epee 

As to meaning of ‘‘company’’: Efland vy. R. R., 146-135. ae 


1107. Discrimination between connecting lines. All common carriers subject 
to the provisions of this chapter shall according to their powers afford all rea- 
sonable, proper and equal facilities for the interchange of traffic between their 
respective lines and for the forwarding and delivering of passengers and freights 
to and from their several lines and those connecting therewith, and shall not 
discriminate in their rates-and charges against such connecting lines, and shall 
be required to make as close connection as practicable for the convenience of 
the traveling public. And common carriers shall obey all rules and regulations 
made by the commission relating to trackage. 

Rey., s. 1088; 1899, c. 164, s. 21. 

Railroad not compelled to furnish express facilities to another company to conduct express 
business over its road the same as it provides for itself or affords to other express companies: 
Express Co. v. R. R., 111-463. Commission may require railroad to have train arrive at certain 
station on road at certain schedule time, so as to connect with train of another company: 
Corp. Com. v. R. R., 137-1. Discriminations in freight rates by railroad companies defined in 
Freight Discrimination Cases, 95-434. Construction of former statute against ‘‘discrimina- 
tion’’: Ibid. As to construction of penalty statutes, see Alexander v. R. R., 144-93; Freight 
Discrimination Cases, 95-434. 


1108. Failure to make reports. Every officer, agent or employee of any rail- 
road company, express or telegraph company, who shall willfully neglect or 
refuse to make and furnish any report required by the commission for the pur- 
poses of this chapter, or who shall willfully or unlawfully hinder, delay or 
obstruct the commission in the discharge of the duties hereby imposed upon it, 
shall forfeit and pay five hundred dollars for each offense, to be recovered in an 
action in the name of the state. A delay of ten days to make and furnish such 
report shall raise the presumption that the same was willful. 

Rey., s. 1089 ; 1899, c. 164, s. 18. 

For case under similar enactment, see Hodge v. R. R., 108-24. 


1109. Offenses by railroads, not otherwise provided for. If any railroad com- 
pany shall violate the provisions of this chapter not otherwise provided for, such 
railroad company shall incur a penalty of one hundred dollars for each violation, 
to be recovered by the party injured. 

Rey., s. 1090; 1899, c. 164, s. 17. 

As to construction of penalty statute, see Alexander v. R. R., 144-93; Freight.Discrimination 
Cases, 95-434. Action for penalty hereunder is an action ex contractu: Carter v. R. R., 126- 
443; Doughty v. R. R., 78-22, and cases under section 3516. 


1110. Violation of rules, causing injury; damages; limitation. If any rail- 
road company doing business in this state shall, in violation of any rule or regula- 
tion provided by the commission, inflict any wrong or injury on any person, 
such person shall have a right of action and recovery for such wrong or injury, 
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in any court having jurisdiction thereof, and the damages to be recovered shall 
be the same as in an action between individuals, except that in case of willful 
violation of law such railroad company shall be liable to exemplary damages: 
Provided, that all suits under this chapter shall be brought within one year after 
the commission of the alleged wrong or injury. 

Rey., s. 1091; 1899, c. 164, s. 16. 


1111. Action for penalty; when and how brought. An action for the recovery 
of any penalty under this chapter shall be instituted in the county in which the 
penalty has been incurred, and shall be instituted in the name of the state of 
North Carolina on the relation of the corporation commission against the com- 
pany incurring such penalty; or whenever such action is upon the complaint of 
any injured person or corporation, it shall be instituted in the name of the state 
of North Carolina on the relation of the corporation commission upon the com- 
plaint of such injured person or corporation against the company incurring such 
penalty. Such action shall be instituted and prosecuted by the attorney-general 
or the solicitor of the judicial district in which such penalty has been incurred, 
and the judge before whom the same is tried shall determine the amount of 
compensation to be allowed the attorney-general or such solicitor prosecuting 
said action for his services, and such compensation so determined shall be taxed 
as part of the cost. The procedure in such actions, the right of appeal and the 
rules regulating appeals shall be the same as are now provided by law in other 
civil actions. 

Rey., s. 1092; 1899, ec. 164, s. 15. 


For cases holding that action for penalty, given by statute to person injured, is action ex 
contractu, see Carter v. R. R., 126-443, and cases cited; Doughty v. R. R., 78-22. As to con- 
struction of statutes imposing penalties, see Alexander v. R. R., 144-93; Freight Discrimina- 
tion Cases, 95-434. As bearing upon section, see Express Co. v. R. R., 111-463. As to whether 
attorney-general’s compensation allowed hereunder must be turned into state treasury, see 
section 3850. Section referred to: Hardware Co. v. R. R., 147-483. 


1112. Remedies cumulative. The remedies given by this chapter to persons 
injured shall be regarded as cumulative to the remedies now given or which may 
be given by law against railroad corporations, and this chapter shall not be con- 
strued as repealing any statute giving such remedies. 

Rey., s. 1093; 1899, c. 164, s. 26. 
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CHAPTER 22 


CORPORATIONS 


DEFINITIONS. 
Definitions. 


FORMATION. 


How created. 

Requirements as to certificate of incorporation. 
When incorporators become corporation. 
Incorporators act until directors elected. 

First meeting ; notice. 

Death of incorporators; vacancy filled. 

Errors or omissions in certificate of incorporation. 
Street railways. 

Security selling companies. 

Public parks and drives. 

Word “trust” in corporate name. 

Certain religious, etc., associations deemed incorporated. 


POWERS AND RESTRICTIONS. 


Express powers. 

By-laws. 

Implied powers. 

Banking powers not conferred by this act. 

Amendments before payment of stock. 

Amendments, generally. 

Amendments by charitable, educational, penal, or reformatory corporations. 
Change of location of principal office. 

Curative act; amendments prior to 1901. 

Amendment or repeal of this chapter; a part of all charters. 

Name must be displayed. 

Resident process agent. 

Corporate conveyances; when void as to torts. 

Conditional sale contracts. 

Mortgaged property subject to execution for labor, clerical services, and torts. 
Gas and electric power companies. 

Trust companies and word “trust.” 

Actions by attorney-general to prevent ultra vires acts, ete. 


DIRECTORS AND OFFICERS. 


Directors. 

Officers, agents, and vacancies. 

Books to be audited on request of stockholders. 

Loans to stockholders. 

Reports to corporation commission. 

Secretary of state may call for special reports. 

Secretary of state to publish list of corporations created. 
Liability of officers failing to make reports or making false reports. 
Liability for fraud. 

Joint and several liability of officers, etc. ; contribution. 
Officer paying may enforce exoneration against corporation. 
Assets of corporation first exhausted. 


CAPITAL STOCK. 


Classes of stock. 

Stock to be paid in money or money’s worth; issue for labor or property. 

Stock issued for property ; how value ascertained ; how stock reported. 

Construction companies building railroads, etec., may take stock therein; how 
issued, valued, and reported. 

Liability for unpaid stock. 

Decrease of capital stock. 

Certificates and duplicates. 
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1163. Action to compel issuance of duplicate certificates. 
1164. Transfer of shares. 

1165. Assessments, sale, and notice. 

1166. One corporation may purchase stock, etc., of another. 
1167. Mutual corporations may create stock. 


Art. 6. MEETINGS, ELECTIONS, AND DIVIDENDS. 


1168. Place of stockholders’ and directors’ meetings. 

1169. Meeting called by three stockholders. 

1170. Transfer and stock books. 

1171. Directors to produce books at election. 

1172. Superior court may require production. 

1173. Votes stockholders entitled to; cumulative voting. 

1174. Stock held by fiduciary, pledgor, life tenant, or corporation. 
1175. Hlection of directors. 

1176. Failure to hold election. 

1177. Jurisdiction of superior court over elections. 

1178. When dividend declared. 

1179. Dividends from profits only; directors’ liability for impairing capital. 


ArT. 7. FOREIGN CORPORATIONS. 


1180. Powers existing independently of permission to do business. 
1181. Requisites for permission to do business. 


ArT. 8. DISSOLUTION. 


1182. Voluntary, generally. 

1183. Liability of stockholders. 

1184: Voluntary, before payment of stock. 

1185. Involuntary, at instance of private persons. 

1186. Involuntary, by stockholders. 

1187. Involuntary, by attorney-general. 

1188. Forfeiture or dissolution for failure to organize or act. 
1189. Forfeiture for nonuser by hydro-electric companies. 

1190. Involuntary, by bankruptcy. 

1191. When franchises forfeited by neglect, etc., corporation dissolved; costs. 
1192. Service of summons in action for dissolution. 

1193. Corporate existence continued three years. 

1194. Directors to be trustees; powers and duties. 

1195. Jurisdiction of superior court. 

1196. Injunction; notice and undertaking. 

1197. Wages for two months lien on assets. 

1198. Distribution of funds. 

1199. Debts not extinguished nor actions abated. 

1200. Copy of judgment to be filed with secretary of state; costs. 


ArT. 9. EXECUTION. 


1201. How issued; property subject to execution. 

1202. Agent must furnish information as to property to officer. 

1203. Shares of stock subject to; agent must furnish information. 
1204. Debts due corporation subject to; duty and liability of agent. 
1205. Violation of three preceding sections misdemeanor. 

1206. Proceedings where custodian of corporate books is a nonresident. 
1207. Duty and liability of nonresident custodian. 


ArT. 10. RECEIVERS. 


1208. Appointment and removal. 

1209. Powers and bond. 

1210. Title and inventory. 

1211. May send for persons and papers; penalty for refusing to answer. 
1212. Proof of claims; time limit. 

1213. Report on claims to court; exceptions and jury trial. 

1214. Property sold pending litigation. 

1215. Compensation and expenses. 

1216. Debts provided for, receiver discharged. 

1217. Reorganization. 
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ArT. 11. TAxeEs AND FEES. 
1218. Taxes for filing. 
1219. Fees to secretary of state and clerk of superior court. 
1220, Corporate property in receiver’s hands liable for taxes. 
ART. 12. REORGANIZATION. 


1221. Corporations whose property and franchises sold under order of court or 
execution. 

1222. New owners to meet and organize. 

1223. Certificate to be filed with secretary of state. 

1224. Effect on liens and other rights. 


Art. 1. Derrrnirions 


1113. Definitions. The following words and phrases where used in this chap- 
ter, unless differently defined or described, have the meanings and references 
stated below: 

1. ‘‘Corporation’’ refers to a corporation which may be created and organized 
under this chapter, or under any other general or any special act. 


See Const., Art. 8, especially s. 3, for meaning of corporation there; also R. R. v. Rollins, 
82-524; Hanstein v. Johnson, 112-253. 


? 


2. ‘Certificate of incorporation’’ is the instrument filed by the incorporators 
and by which the corporation is formed. 

3. The words ‘‘special act’’ refer to the act of the legislature enacted for the 
purpose of creating the corporation. 

4. The word ‘‘charter’’ means either ‘‘certificate of incorporation”’ or ‘‘special 
act,’’ together with all appropriate parts of this chapter and its amendments. 

As to legislative-power over corporate charters, see Const., Art. 8, s. 1, and infra s. 1135. 


5. ‘‘Court,’’ ‘‘superior court,’’ or ‘‘judge of the superior court’’ means the 
judge of the superior court resident in the district or holding the courts of the 
district in which the corporation affected has its principal place of business. 

6. ‘‘Receiver’’ as used in this chapter includes receivers and trustees appointed 
by the court, as herein provided. 

See further as to receivers, see infra s. 1208 et seq. 

Rey., ss. 1186, 1222, 1247; Code, s. 668; 1901, c. 2, ss. 7, 74, 111. 


Art. 2. ForMaAriIon 


1114. How created. Three or more persons who desire to engage in any busi- 
ness, or to form any company, society, or association, not unlawful, except 
railroads, other than street railways, or banking or insurance, or building and 
loan associations, may be incorporated in the following manner only (except 
corporations created for charitable, educational or reformatory purposes that are 
to be and remain under the patronage and control of the state): Such persons 
shall, by a certificate of incorporation, under their hands and seals, set forth— 


As to the power of the legislature to form corporations under general and special laws, see 
Const., art. 8, s..1. 

General laws for the formation of the excepted classes of corporations are placed under 
other headings: Banks, see chapter Banks, s. 216 et seq.; building and loan associations, see 
chapter Coéperative Organizations, s. 5169 et seq.; insurance companies, see chapter Insurance, 
s. 6324 et seq.; railroads, see chapter Railroads, s. 3412 et seq. Banking and insurance com- 
panies cannot be incorporated hereunder: Worth v. Bank, 122-397; Hanstein v. Johnson, 
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112-253; Bain v. Loan Assn., 112-248—nor railroads, Beasley v. R. R., 145-272. But see as to 
saving banks, Marshall v. Bank, 108-639. As to corporations by special act, see Hanstein v. 
Johnson, 112-253, and note change in wording of constitution, art. 8, sec. 1, since decision. 
See generally: Hill v. Lumber Co., 113-173. 

Evidence of acceptance of charter necessary when corporation formed under special act: 
R. R. vy. Olive, 142-257; Benbow v. Cook, 115-324. Otherwise under general law where signing 
articles is acceptance and recording the only condition precedent to corporate existence: 
Benbow v. Cook, 115-325; see Powell v. Lumber Co., 153-52. 

For discussion of corporations de jure and de facto and by estoppel, see Wood v. Staton, 
174-245; College v. Riddle, 165-211. 


1. The name of the corporation. No name can be assumed already in use by 
another domestic corporation, or so similar as to cause uncertainty or confusion, 
and the name adopted must end with the word ‘‘company,’’ ‘‘corporation,’’ or 
‘“incorporated.’’ 


See Tobacco Co. v. Tobacco Co., 145-367; Bingham School v. Gray, 122-699. Name to be 
displayed, see section 1136. 


2. The location of its principal office in the state. 
See Garrett v. Bear, 144-23; Roberson v. Lumber Co., 153-120. 


3. The object or objects for which the corporation is to be formed. 


Corporation organized for one purpose has no right to engage in different business: Wiswall 
v. Plank Road Co., .56-183—though fact that corporation avails itself of only one of several 
privileges granted by charter does not invalidate act of incorporation, Cotton Mills v. Burns, 
114-353. 


4. The amount of the total authorized capital stock, the number of shares 
into which it is divided, the par value of each share, the amount of capital stock 
with which it will commence business, and, if there is more than one class of 
stock, a description of the different classes, with the terms on which the respective 
classes of stock are created. The provisions of this subsection shall not apply to 
religious, charitable, or literary corporations, unless they desire to have a capital 
stock. If they desire to have no capital stock, that fact and the conditions of 
membership shall be stated. 

5. The names and postoffice addresses of the subscribers for stock and the 
number of shares subscribed for by each; the aggregate of the subscriptions shall 
be the amount of capital with which the corporation will commence business. 
If there is to be no capital stock, the certificate must contain the names and post- 
office addresses of the incorporators. 

See Cotton Mills vy. Cotton Mills, 115-475. 


6. The period, if any, limited for the duration of the corporation. 


When term of corporate existence fixed in act which creates it, its life expires with time 
limited without judicial proceedings to terminate it: Asheville Div. v. Aston, 92-578, and see 
under section 1187. 


7. The certificate of incorporation may also contain any provision, consistent 
with the laws of this state, for the regulation of the affairs of the corporation, or 
creating, defining, limiting and regulating its Rowers directors, and stockholders, 
or any class or classes of the latter. 


Reyv.. s. 1137; Code, s. 677; 1885, cc. 19, 190; 1889, c. 170; 1891, c. 257; 1898, ec. 244, 
318 ; 1897, c. 204; 1899, c. 618; 1901, ¢. 2, s. 8, ec. 6, 41, 47; 1903, c. 453; 1911, c. 213, s. 1; 
1913, c. 5, s. 1; Const., Art. 8, s. 1. 
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1115. Requirements as to certificate of incorporation. ‘The certificate of incor- 
poration shall be signed by the original stock subscribers, or a majority of them, 
and must be acknowledged before an officer duly authorized under the laws of 
this state to take the proof or acknowledgment of deeds. The certificate shall 
then be filed in the office of the secretary of state, and there remain of record, 
and he shall, if it is in accordance with law, cause it to be recorded in hig office 
in a book to be kept for that purpose and known as the Corporation Book. Upon 
the payment of the organization tax and fees, the secretary of state shall certify 
under his official seal a copy of the certificate of incorporation and probates, 
which certified copy shall be forthwith recorded in the office of the clerk of the 
superior court of the county where the principal office of the corporation in this 
state is, or is to be, established, in a book to be known as the Record of Incorpora- 
tions. The certificate, or a copy thereof, duly certified by the secretary of state, 
or by the clerk of the superior court of the county in which it is recorded, is 
evidence in all courts and places, and in all judicial proceedings is prima facie 
evidence of the complete incorporation and organization of the corporation pur- 
porting thereby to have been established. 

Rey., s. 1139; Code, ss. 678, 679, 682; 1901, c. 2, s. 9; 1908, c. 343. 


For taxes for filing, see section 1218. Filing with secretary of state is condition precedent 
to incorporation: Powell v. Lumber Co., 153-52; Benbow vy. Cook, 115-324, and see under rail- 
road law, R. R. v. Stroud, 132-413. As to former laws requiring registry or filing before 
clerk of court or with register, see College vy. Riddle, 165-211; Marshall v. Bank, 108-639; 
Tron Co. vy. Abernathy, 94-545. Mistake in filing with register instead of clerk under former 
law resulted in de facto corporation: College v. Riddle, 165-211. Certificate or copy is prima 
facie evidence of incorporation and organization: Marshall v. Bank, 108-639; Iron Co. v. 
Abernathy, 94-545. 


1116. When incorporators become corporation. From the date the certificate 
of incorporation is filed in the office of the secretary of state, the stock subscribers, 
their successors and assigns, are a body corporate by the name specified in the 
certificate, subject to amendment and dissolution as provided in this chapter. 

Rey., s. 1140; 1901, ec. 2, s. 10. 


Persons associated are corporation from time of filing with secretary of state: Powell v. 
Lumber Co., 153-52; Street Ry. v. R. R., 142-423; Benbow v. Cook, 115-324. 


1117. Incorporators act until directors elected. Until directors are elected 
the signers of the certificate of incorporation shall have the direction of the 
affairs of the corporation, and may take proper steps to obtain the necessary 
subscription to stock and to perfect the organization of the corporation. 

leciegry sah 1 hoe ish vib le 


Until directors elected, subscribers manage corporation, and with consent of all may dis- 
charge one of their number: Boushall v. Myatt, 167-328. Section cited: Street Ry. v. R. R., 
142-423. 


1118. First meeting; notice. The first meeting of every corporation shall be 
called by a notice, signed by a majority of the incorporators, designating the 
time, place, and purpose of the meeting, which notice shall be published at least 
two weeks before the meeting, in a newspaper of the county where the corporation 
is established; or the meeting may be ealled without publication, if two days 
notice is personally served on all the incorporators; or if all the incorporators in 
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writing waive notice and fix a time and place of meeting, no notice or publica- 
tion is required. 
Rey.;"S. 1142':'Code, s. 665; 1901) ¢ 2,"s, 18: 


As to corporation meetings generally and notice required, see Hill v. R. R., 143-539, and 
cases cited under section 1168. First meeting should be in state, but if elsewhere state only 
can complain: Mining Co. v. Goodhue, 118-981. 


1119. Death of incorporators; vacancy filled. When one or more of the in- 
corporators of any corporation die before the corporation has been organized 
pursuant to law, the survivor or survivors may, in writing, designate others who 
may take the place and act instead of the deceased, in the organization; and the 
organization so effected by their aid is as effectual in law as if it had been 
effected by all the original incorporators. 

Revs Sal torn LOUl cara ss OG: 


1120. Errors or omissions in certificate of incorporation. Whenever in the 
certificate of incorporation under any general law there is an error or omission 
in the recital of the act under which the corporation is created or an error or 
omission of any matter required to be stated therein, it is lawful for the corpora- 
tion to correct the error or supply the omission in the following manner: The 
board of directors shall pass a resolution declaring that the error or omission 
exists and that the corporation desires to correct it, and shall call a meeting of the 
stockholders to take action upon the resolution. The stockholders’ meeting shall be 
held upon such notice as the by-laws provide, and in the absence of such provision, 
upon ten days notice, given personally or by mail. If two-thirds in interest of 
all the stockholders vote in favor of the correction of the error or omission, a cer- 
tificate of their action shall be made and signed by the president and secretary 
under the corporate seal; which certificate shall be acknowledged as in the case 
of deeds of real estate, and, together with the written consent in person or by 
proxy of two-thirds in interest of all the stockholders of the corporation, shall 
be filed in the office of the secretary of state. Upon the filing thereof, in con- 
formity with this section, the certificate of incorporation has the same force and 
effect as if it had been originally drafted in conformity with the amendment so 
made. 

Rey., s. 1144; 1901, c. 2, s. 109. 


1121. Street railways. Corporations may be organized under the provisions of 
this chapter for the purpose of.building, maintaining or operating street rail- 
ways. The term street railways, wherever used in this chapter, includes railways 
operated either by steam or electricity, or other motive power, used and operated 
as means of communication between different points in the same municipality, 
or between points in municipalities lying adjacent or near to each other, or 
between the municipality in which is the home office of the company and the 
territory contiguous thereto, and such railways may carry and deliver freights. 
No such railway may operate a line extending in any direction more than one 
hundred miles from the municipality in which is located its home office, or in 
any city or town without the consent of the municipal authorities thereof. 

Rev., s. 1138; 1901, cc. 6, 41; 1903, c. 850; Ex. Sess. 1913, ¢. 70, s. 1. 


Street railways may be incorporated hereunder; what is meant by street railway: Street 
Ry. v. R. R., 142-423; Land Co. v. Traction Co., 162-314. Construction of street railway 
imposes no additional servitude: Hester v. Traction Co., 138-288; Merrick vy. R. R.,. 118-1081. 
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1122. Security selling companies. Corporations may be formed under the 
provisions of this chapter to conduct the business of selling securities and 
bonds of any kind, including its own bonds and choses in action, on the partial 
payment, installment, or other plan of payment, and to loan money on mortgage, 
personal, or other security, and to collect interest in advance on the same, and 
to charge a fee of $1 for investigating the loan, but no fee shall be charged for a 
renewal of the loan. A corporation chartered by another state or by a foreign 
state, kingdom, or government, having in its charter the power to conduct the 
business described in this section, may become domesticated in this state in the 
manner and upon the terms and conditions provided in section 1181 under this 
chapter; but such company must also file with the secretary of state a state- 
ment, verified by its president and secretary, showing that its paid-up cash 
capital is at least $100,000 and that it has complied with all the requirements of 
the laws of the state of its creation. The business of such corporation in this 
state is restricted to the business described in this section. Such corporation 
is hable to pay the franchise tax imposed by section 7861 under the chapter enti- 
tled Taxation, and also an ad valorem tax on all of its real and personal property 
situate in this state. No foreign corporation domesticated under this section is 
required to pay any other taxes or license fees than those named herein. 

1909; “G7 502; 1915! ¢: 180: ; 


1123. Public parks and drives. Three or more persons may be incorporated 
under this chapter for the purpose of creating and maintaining public parks 
and drives. It is not necessary, however, to set forth in the certificate of incor- 
poration of any corporation created for such purpose the amount of authorized 
capital stock, the number of shares into which the same is divided, the par value 
of such stock, or the amount of capital stock with which it will commence 
business. Any corporation created hereunder shall have full power and authority 
to lay out, manage, and control parks and drives within the state, under such 
rules and regulations as the corporation may prescribe, and shall have power to 
purchase and hold property and take gifts or donations for such purpose. It 
may hold property and exercise such powers in trust for any town, city, town- 
ship, or county, in connection with which said parks and drives shall be main- 
tained. Any city, town, township, or county, holding such property, may vest 
and transfer the same to any such corporation for the purpose of controlling and 
maintaining the same as public parks and drives under such regulations and 
subject to such conditions as may be determined upon by such city, town, town- 
ship, or county. All such lands as the corporation may acquire shall be held in 
trust as public parks and drives, and shall be held open to the public under such 
rules, laws, and regulations as the corporation may adopt through its board of 
directors; and it shall have power and authority to make and adopt all such 
laws and regulations as it may determine upon for the reasonable management 
of such parks and drives. All property owned by it and appropriated excelu- 
sively for public parks and drives shall not be subject to taxation, and no such 
corporation shall be liable in damages on account of the construction or mainte- 
nance of any such parks or drives. 

UG Ae Guay Repel; Py Bodh 


1124. Word ‘‘trust’’ in corporate name. No corporation may be chartered 
under the laws of North Carolina with the word ‘‘trust’’ as a part of its name 
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except those reporting to and under the supervision of the corporation commis- 
sion; nor may any corporate name be amended to include the word ‘‘trust’’ 
unless the corporation is under such supervision. 

1915; c. 196; s, 2. 


1125. Certain religious, etc., associations deemed incorporated. In all cases 
where a religious, educational or charitable association has been formed prior to 
January first, one thousand eight hundred and ninety-four, and has since said 
date been acting as a corporation, exercising the powers and performing the 
duties of religious, educational or charitable corporations as prescribed by the 
laws of this state, then such association shall be conclusively presumed to have 
been duly and regularly organized and existing as a corporation under the laws 
of this state on January first, one thousand eight hundred and ninety-four, and 
all of its acts as a corporation from and after said date, if otherwise valid, are 
hereby declared to be valid corporate acts: Provided, this act shall not apply 
to any pending litigation. 

LOI Celok. 

Art. 3. Powsrrs anp RESTRICTIONS 


1126. Express powers. Every corporation has power— 

1. To have succession, by its corporate name, for the period limited in its 
charter, and when the charter contains no time limit, for a period of sixty years. 

Corporation existence limited by charter: Asheville Div. v. Aston, 92-578. 


2. To sue and be sued in any court. 


Corporation must sue and be sued in corporate name: Young v. Barden, 90-424; Mauney v. 
Motz, 39-195; Brittain v. Newland, 19-363; see, also, Institute v. Norwood, 45-73—though, 
where receiver appointed, he may sue as such or in corporate name, Smathers vy. Bank, 135- 
413; Davis v. Mfg. Co., 114-321; Gray v. Lewis, 94-392; see section 1195. Corporation liable 
to civil and criminal actions as if individual: Redditt v. Mfg. Co., 124-100. Liable for. 
slander: Cotton v. Fisheries Products Co., 177-56. Summons against ‘‘A. H. Bronson, presi- 
dent of Southern Improvement Company,’’ is not against the company, but against Bronson: 
Plemmons v. Imp. Co., 108-614. As to suing corporation in name not strictly correct, see 
Institute vy. Norwood, 45-73, and cases cited. 


3. To make, use, and alter a common seal. 
For use of seal, see section 1138. 


4. To purchase, acquire by devise or bequest, hold and convey real and per- 
sonal property in or out of the state, and to mortgage the same and its franchises. 


As to priority of corporation mortgages and claims against corporation for torts or for 
labor, etc., see sections 1138, 1140. 

Real or personal property of private corporation may be sold: Barcello v. Hapgood, 118- 
712; Benbow v. Cook, 115-324—and may be mortgaged, Paper Co. v. Chronicle, 115-143— 
but such is not the case with quasi-public corporations, Barcello v. Hapgood, 118-712; Logan 
v. Railroad, 116-945; Paper Co. v. Chronicle, 115-143—for quasi-public corporations cannot 
sell franchises without assent of legislature, James v. Railroad, 121-528, and eases cited. 

Corporation may hold land in fee though existence limited to specific number of years: 
Wilson v. Leary, 120-92; Asheville Div. v. Aston, 92-578; Rives v. Dudley, 56-126—and if 
forbidden by charter to take or hold real estate, conveyance to it is voidable by state only, 
Mallett v. Simpson, 94-37. Corporation may acquire land by adverse possession, and if the 
land is acquired ultra vires, state only can object: Cross v. R. R., 172-119. Conveyance to 
corporation in trust valid, unless the trust is repugnant to purpose for which formed: Keith 
v. Seales, 124-497. For early case holding void bequest to college in excess of amount it was 
authorized by charter to hold, see Davidson College y. Chambers, 56-253. 
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Foreign corporation chartered with right to sell and acquire land may exercise such right 
in this state: Barcello v. Hapgood, 118-712. Deed of right of way, etc., to railroad, made 
by company formed under this chapter and having only rights for street railway, will not con- 
vey railroad franchise: Beasley v. R. R., 145-272. 


5. To elect and appoint, in such manner as it determines to be proper, all neces- 
sary officers and agents, fix their compensation, and define their duties and 
obligations. And when there devolves upon an officer or agent of a corporation 
such duties and responsibilities that a financial loss would result to the corpora- 
tion from the death and consequent loss of the services of such officer or agent, 
the corporation has an insurable interest in, and the power to insure the life of, 
the officer or agent for its benefit. 

6. To conduct business in this state, other states, the District of Columbia, the 
territories, dependencies and colonies of the United States, and in foreign coun- 
tries, and have offices in or out of the state. 


Corporation may transact business anywhere unless prohibited by charter or excluded by 
local laws: Garrett v. Bear, 144-23; Roberson v. Lumber Co., 153-120. 


7. To make by-laws and regulations, consistent with its charter and the laws 
of the state, for its own government, and for the due and orderly conduct of 
its affairs and management of its property. 

8. To wind up and dissolve itself, or be woune up and dissolved, in the manner 
hereafter mentioned. 


Section merely referred to: Clayton v. Ore Knob Co., 109-385. 


Rev., s. 1128; Code, ss. 663, 666, 691, 692, 693; 1893, c. 159; 1901, c 2, s. 1; 1909, 
G, 007, Sy 1. 


1127. By-laws. A corporation may, by its by-laws, when consistent with its 
charter, determine the manner of calling and conducting all meetings; the num- 
ber of members that constitute a quorum, but in no case shall more than a 
majority of shares or amount of interest be required to be represented at any 
meeting in order to constitute a quorum, and if the quorum is not so determined 
by the corporation, a majority in interest of the stockholders, represented either 
in person or by proxy, constitutes a quorum; the number of shares that will 
entitle the members to one or more votes; the mode of voting by proxy; the 
mode of selling shares for the nonpayment of assessments; the tenure of office 
of the several officers, and the manner in which vacancies in any of the offices 
shall be filled till a regular election; and they may annex suitable penalties 
to such by-laws, not exceeding in any case the sum of twenty dollars for any one 
offense. The power to make and alter by-laws is in the stockholders, but a 
corporation may, in the certificate of incorporation, confer that power upon the 
directors. By-laws made by the directors under power so conferred may be 
altered or repealed by the stockholders. 

Rev., ss. 1145, 1146; Code, s. 664; 1901, c. 2, ss. 12, 13. 

Power to enact by-laws, see also section 1126 (7). By-laws of building and loan associa- 
tions, see section 5170. Requisites and validity in general: Duffy v. Ins. Co., 142-103; Sherrod 
y. Ins. Assn., 139-167; Strauss v. Life Assn., 128-465. By-law regulating officer’s salary: 
Abbott v. R. R., 90-462. By-law providing for sale of delinquent subscriber’s stock on notice 
held valid: Cotton Mills v. Dunstan, 121-12, and see now section 1165—but receipt of notice 


may be rebutted, Sherrod v. Ins. Assn., 139-167. Affect third persons only when they have 
notice: Smith v. R. R., 68-107. 
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1128. Implied powers. In addition to the powers enumerated in the two 
preceding sections, and the powers specified in its charter, every corporation, 
its officers, directors and stockholders, possess all the powers and privileges con- 
‘tained in this chapter so far as they are necessary or convenient to the attainment 
of the objects set forth in such charter, and shall be governed by the provisions 
and be subject to the restrictions and liabilities in this chapter contained, so far 
as they are applicable to and not inconsistent with such charter; and no corpora- 
tion may possess or exercise any other corporate powers, except such incidental 
powers as are necessary to the exercise of the powers so given. Nothing in this 
chapter shall authorize or empower corporations organized under this chapter 
to lease, operate, maintain, manage or control any railroad except street railways. 

Rev., s..1129; Code, s. 701; 1897, c. 204; 1901, c. 2, s. 4; 1901, ¢. 6. 


See, also, under sections 1126, 1135. Corporations in addition to express powers possess 
such as are fairly implied in or incident to express powers and those whose exercise is neces- 
sary to enjoyment of privileges expressly given: Barcello v. Hapgood, 118-712, and see 
Victor v. Mills, 148-107. Power to incur debts implies power to issue bonds: Comrs. v. R. R., 
77-289—and to execute mortgage therefor, Paper Co. v. Chronicle, 115-143. For express 
power to mortgage, see section 1126 (4), and for railroads, section 3444 (10). No implied 
power to engage in business different from that for which incorporated: Wiswall v. Plank 
Road Co., 56-183. Semble that corporation authorized to ship own products may carry goods 
for others and passengers: Gruber v. R. R., 92-1. 

ULTRA VIRES contracts, when enforceable: Sherrill v. Trust Co., 176-591; Victor v. 
Mills, 148-107; Trustees v. Realty Co., 134-41; Hutchins v. Bank, 128-72. Corporation liable 
for torts without regard to ultra vires: Gruber vy. R. R., 92-1, and see Ange v. Woodmen, 
173-33, and cases cited—and for crimes, State v. Ice Co., 166-366, and cases cited. Lessor 
railroad liable for lessee’s torts: Carlton v. R. R., 143-43, and cases cited. For ultra vires 
acquisition of property by corporations, see under section 1126 (4). 

Ultra vires exercise of corporate powers may be made ground for direct proceedings in quo 
watranto by attorney-general for the state, but cannot be availed of collaterally in private 
suit as ground of forfeiture: Mining Co. v. Lumber Co., 173-593; Mallett v. Simpson, 94-37; 
Asheville Div. vy. Aston, 92-578. For quo warranto by state, see section 1187. But see section 
1185 and cases thereunder. 

A dissenting stockholder may enjoin an ultra vires act merely threatened: Victor y. Mills, 
148-107—as may the state in an appropriate case: Ibid.; see section 1143. 


1129. Banking powers not conferred by this act. No corporation created 
under the provisions of this chapter shall have the power to carry on the business 
of discounting bills, notes or other evidences of debt, of receiving deposits of 
money, of buying gold or silver bullion or foreign coins, of buying and selling 
bills of exchange, or of issuing bills, notes or other evidences of debt, upon loan, 
or for circulation as money ; but in the transaction of its business it may make and 
take and indorse, when necessary, all such bonds, notes and bills of exchange as 
the business may require. 

Rey., s. 1184; Code, s: 684%" 1901, °c: 2, s. 5. 


Banks cannot organize under this chapter: Worth v. Bank, 122-404; Hanstein v. Johnson, 
112-257; Bain v. Loan Assn., 112-252—and corporation organized hereunder can do no bank- 
ing business, Worth vy. Bank, 122-404. 


1130. Amendments before payment of stock. The incorporators of a corpora- 
tion, before the payment of any part of its capital, may file with the secretary of 
state an amended certificate of incorporation, duly signed and acknowledged by 
the incorporators named in the original certificate, changing the original certifi- 
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cate of incorporation, in whole or in part, which amended certificate takes the 
place of the original one, and when recorded in the proper county is deemed to 
have been filed and recorded on the date of filing and recording the original 
certificate. The officers are entitled to the same fees for filing and recording the 
amended certificate of incorporation as if it were original; but there shall be 
charged no additional organization tax, except when the certificate is amended by 
increasing the capital stock, in which event such tax shall be paid upon the 
increase. 

eves Lie GOL Cx 22183283 

Any fundamental change in charter of corporation relieves nonassenting subscriber from 
liability on stock: Bank v. Charlotte, 85-433, and cases under section 1160. 


1131. Amendments, generally. A corporation, whether organized under a 
special act or general laws, and which might now be created under the provisions 
of this chapter, may, in the manner set out below— 

1. Change the nature or relinquish one or more branches of its business, or 
extend its business to such other branches as might have been inserted in its 
original certificate of incorporation. 

2. Change its name. 

3. Extend its corporate existence, but if such corporation possesses powers, 
franchises, privileges or immunities, which could not be obtained under this 
chapter, such extension does not continue, renew or extend any of the same, but 
they are waived and abandoned by the filing of the certificate of extension. 

4. Increase or decrease its’ capital stock. 

5. Change the par value of the shares of its capital stock. 

6. Create one or more classes of preferred stock. 

7. Make any other desired amendment. In all cases the certificate of amend- 
ment can contain only such provisions as could be lawfully and properly inserted 
in an original certificate of incorporation filed at the time of making the amend- 
ment. 

The board of directors shall pass a resolution declaring that the amendment is 
advisable, and call a meeting of the stockholders to take action thereon; the 
meeting shall be held upon such notice as the by-laws provide, and in the absence 
of such provision, upon ten days notice, given personally or by mail; if two-thirds 
in interest of each class of the stockholders with voting powers vote in favor of 
the amendment, a certificate thereof shall be signed by the president and secre- 
tary, under the corporate seal, acknowledged as in the case of deeds to real 
estate, and this certificate, together with the written assent, in person or by 
proxy, of said stockholders, shall be filed and recorded in the office of the secre- 
tary of state. Upon such filing the secretary of state shall issue a certified copy 
thereof, which shall be recorded in the office of the clerk of the superior court of 
the county in which the original certificate of incorporation is recorded, and 
thereupon the certificate of incorporation is amended accordingly. The certifi- 
cate of the secretary of state, under his official seal, that such certificate of amend- 
ment and assent have been filed in his office, is evidence of the amendment in all 
courts and places. A corporation which cannot now be created under the provi- 
sions of this chapter may in like manner increase or decrease its capital stock, 
or change its name. 

Rev., ss. 1175, 1178; 1893, c. 380; 1899, c. 618; 1901, c. 2, ss. 29, 30, 37; 1903, c. 516. 
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1132. Amendments by charitable, educational, penal or reformatory corpora- 
tions. A charitable, educational, penal, or reformatory corporation not under 
the patronage or control of the state, whether organized under a special act or 
general laws, may change its name, extend its corporate existence, change the 
manner in which its directors, trustees or managers are elected or appointed, 
abolish its present method of electing such officers and create a different method 
of election, and generally reorganize the manner of conducting such corporation, 
and make any other amendment of its charter desired, in the following manner: 
The board of directors, trustees, or managers shall pass a resolution declaring 
that the amendment is advisable, and call a meeting of trustees, managers, and 
directors to take action thereon. The meeting shall be held upon such notice 
as the by-laws provide, and in the absence of such provision, upon ten days 
notice given personally or by mail. If two-thirds of the directors, trustees, or 
managers of the corporation vote in favor of the amendment, a certificate thereof 
shall be signed by the president and secretary under the corporate seal, acknowl- 
edged as provided in the case of deeds to real estate, and such certificate, together 
with the written assent in person or proxy of two-thirds of the directors, trustees, 
or managers, shall be filed and recorded in the office of the secretary of state, and 
upon filing it he shall issue a certified copy thereof, which shall be recorded in 
the office of the clerk of the superior court of the county in which the original 
certificate of incorporation is recorded, or in which the corporation is doing busi- 
ness, and thereupon the certificate of incorporation shall be deemed amended 
accordingly. Such certificate of amendment may contain only such provision 
as it would be lawful and proper to insert in an original certificate of incorpora- 
tion made at the time of making the amendment, and the certificate of the seere- 
tary of state, under his official seal, that such certificate and assent has been filed 
in his office shall be taken and accepted as evidence of such amendment in all 
courts. 

US, Os (4, Sh Sl. 


~ 


1133. Change of location of principal office. The board of directors of a cor- 
poration organized under the laws of this state may, by resolution adopted at a 
regular or special meeting by a two-thirds vote of its members, change the loca- 
tion of the principal office of the corporation in the state. A copy of the resolu- 
tion, signed by the president and secretary of the corporation and sealed with 
the corporate seal, shall be filed in the office of the secretary of state. No certifi- 
cate need be filed of the removal of an office from one point to another in the 
same town, city, or township. 

Rev, S11 76s v1 901s 2s asia 


‘‘Principal office’’ of this section and of sections 1114, 1168 is synonymous with ‘‘principal 
place of business’’ of section 466: Roberson v. Lumber Co., 153-120. See cases under other 
sections referred to. 


1134. Curative act; amendments prior to 1901. All amendments to the plan 
of incorporation of any corporation organized under the provisions of the general 
laws of North Carolina prior to the passage of the act entitled ‘‘An act to revise 
the corporation law of North Carolina,’’ being chapter two, public laws of nine- 
teen hundred and one, are declared to be valid in all respects, whether such 
amendments were made in accordance with the provisions of chapter three 
hundred and eighty of the public laws of eighteen hundred and ninety-three or 
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in accordance with the provisions of chapter two of the public laws of nineteen 
hundred and one; but no amendment shall be validated by this section unless 
it is an amendment of such nature as is authorized to be made under the provi- 
sions of chapter two of the public laws of nineteen hundred and one. 

Rey., s. 1248; 1905, c. 316. 

For other curative acts, affecting instruments executed by corporations, see sections 3352- 
3356. 


1135. Amendment or repeal of this chapter; a part of all charters. This 
chapter may be amended or repealed by the legislature, and every corporation 
is bound thereby; but such amendment or repeal shall not take away or impair 
any remedy against the corporation, or its officers, for any liability which has 
been previously incurred. This chapter and all amendments are a part of the 
charter of every corporation formed hereunder, so far as the same are applicable 
and appropriate to the objects of the corporation. 

Reve, 851113641901 ac 25 si. 

See under section 1113. 


1136. Name must be displayed. The name of every corporation must be at 
all times conspicuously displayed at the entrance of its principal office in this 
state, and in default thereof for sixty days the corporation is hable to a penalty 
of one hundred dollars, to be recovered with costs, by the state, in an action 
to be prosecuted by or under the direction of the attorney-general. 

Rey., s. 1242; 1901, c. 2, s. 50. 


1137. Resident process agent. Every corporation having property or doing 
business in this state, whether incorporated under its laws or not, shall have an 
officer or agent in the state upon whom process in all actions or proceedings 
against it can be served. A corporation failing to comply with the provisions of 
this section is liable to a forfeiture of its charter, or to the revocation of its 
license to do business in this state. In the latter event, process in an action or 
proceeding against the corporation may be served upon the secretary of state by 
leaving a true copy thereof with him, and he shall mail the copy to the president, 
secretary or other officer of the corporation upon whom, if residing in this state, 
service could be made. For this service to be performed by the secretary, he 
shall receive a fee of fifty cents, to be paid by the party at whose instance the 


service was made. 

Rey., s. 1243; 1901, c. 5. 

Service of process on corporations generally, see section 483; on foreign insurance com- 
panies, see section 6414. For control of foreign corporations, generally, see sections 1180, 
1181. Section applied in cases of foreign corporations and held constitutional: Currie v. 
Mining Co., 157-209; Fisher v. Ins. Co., 136-217. To what foreign corporations applicable: 
Fisher vy. Ins. Co., 136-217. Where foreign corporation has process agent in the state, statute 
of limitations not suspended for nonresidence: Bennett v. Tel. Co., 152-671; Volivar v. Cedar 
Works, 152-656. Section referred to: Pardue vy. Absher, 174-676; Anderson vy. Pee Co., 
174-417; Kelly v. Lefaiver, 144-4; Green v. Ins. Co., 139-309. yb, Been! 


1138. Corporate conveyances; when void as to torts. ree ‘corporation may 
convey lands, and other property which is transferable by deed, by deed sealed 
with the common seal and signed in its name by the president, a vice-president, 
presiding member or trustee, and two other members of the corporation, and 
attested by a witness, or by deed sealed with the common seal and signed in its 
name by the president, a vice-president, presiding member or trustee, and 
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attested by the secretary or assistant secretary of the company. But any con- 
veyance of its property, whether absolutely or upon condition, executed by a 
corporation, is void as to torts committed by such corporation prior to the execu- 
tion of said deed, if persons injured, or their representatives, commence proceed- 
ings or actions to enforce their claims against said corporation within sixty days 
after the registration of said deed as required by law. 


Rev:, 8s. 1130; Code, 87°6853. 1891, ¢. 118: 1893, c 05. sz en S09, 0.) 235, seamed ue 
CRS 1903 sCe GOONS. wld COom Cela. 

As to probate of conveyances by corporations, see section 3326; where corporation has 
ceased to exist, section 3307; before stockholders in building and loan association, section 
3301; statutes curing defective corporation probates, sections 3352-3356. 

Section applies to corporations generally: Bank v. Mfg. Co., 96-298. Methods of convey- 
ance described not exclusive of common-law modes of conveyance, as by authorized agent: 
Barcello vy. Hapgood, 118-712—as to what constitutes valid common-law conveyance: Power 
Co. v. Power Co., 168-219; Caldwell v. Mfg. Co., 121-339; Heath v. Cotton Mills, 115-202; 
Bason v. Mining Co., 90-417. Corporation seal essential: Caldwell v. Mfg. Co., 121-339; see, 
also, Withrell v. Murphy, 154-82—but semble individual officer’s seal may be adopted, Taylor 
v. Heggie, 83-244. Mortgage executed in accordance with section is act of corporation, not 
of its officers: Bank v. Mfg. Co., 100-345. Corporation seal on conveyance prima facie evi- 
dence of execution by authority: Edwards v. Supply Co., 150-173. But when mortgage exe- 
cuted to officers of corporation, presumption overcome: Edwards v. Supply Co., 150-171. 


CORPORATE CONVEYANCES: ILLUSTRATIONS. Conveyance held sufficient signed 
by president, vice-president, secretary and treasurer, who constitute all the stockholders and 
officers, and corporate seal affixed: Heath vy. Cotton Mills, 115-202—where properly executed, 
but in body of instrument it states it is made by ‘‘the president and directors of the A 
Bank,’’ Shaffer v. Hahn, 111-1. 

Conveyances held insufficient where no corporate seal, though executed in name of corpora- 
tion by president, with ‘‘seal’’ written after signature: Caldwell v. Mfg. Co., 121-339. So 
where no corporate seal, though probate recites acknowledgment by secretary and execution 
by president and two stockholders: Duke v. Markham, 105-131. So where executed by ‘‘presi- 
dent’’ and ‘‘trustee’’ and signed by ‘‘A, president of X. Co.,’’ with private seal: Clayton v. 
Cagle, 97-300. So instrument reading ‘‘I do convey’’ and ‘‘witness my hand and seal,’’ 
signed by ‘‘president’’ with private seal, and by ‘‘treasurer’’ and ‘‘stockholder’’ with cor- 
porate seal: Clark v. Hodge, 116-761. So acknowledged by individual instead of corporation 
officers: Bernhardt v. Brown, 122-587. 

PREFERENCE PROVIDED IN LAST SENTENCE OF SECTION in favor of persons 
injured by corporation torts can be claimed by those only who begin action in sixty days: 
Joyner v. Reflector Co., 176-274, and see Williams v. R. R., 126-918; James v. Lumber Co., 
122-157. Conversely, conveyance good except as against injured persons so beginning action: 
Bank y. Cotton Mills, 115-507, see Blalock v. Mfg. Co., 110-99. 

Statute in force before enactment of 1901, c. 2, s. 2, extended the preference of last clause 
of section to ‘‘creditors’’ existing at execution of deed. For cases construing provisions 
as to creditors, see Fisher v. Bank, 132-769 (setting out statute); Bank v. Bank, 127-432; 
Williams v. R. R., 126-918; Bernhardt v. Brown, 122-591; James v. Lumber Co., 122-160; 
Langston v. Imp. Co., 120-132; Bank v. Cotton Mills, 115-515; Cotton Mills v. Cotton Mills, 
115-475; Hill v. Lumber Co., 113-180; Blalock v. Mfg. Co., 110-99; Duke v. Markham, 105-138. 

Lessor railroad liable for torts of lessee road: Carlton v. R. R., 143-43, and cases cited. 


1139. Conditional sale contracts. Contracts, in writing, for the purchase of 
personal property by corporations, providing for a lien on the property or the 
retention of the title thereto by the vendor as a security for the purchase price, 
or any part thereof, are sufficiently executed if signed in the name of the corpo- 
ration by the president, secretary or treasurer in his official capacity, and may 
be acknowledged and ordered to registration as is provided by law for the execu- 
tion, acknowledgment and registration of deeds by natural persons. 

1909, c. 335, s. 1. 
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1140. Mortgaged property subject to execution for labor, clerical services, and 
torts. Mortgages of ‘corporations upon their property or earnings cannot exempt 
said property or earnings from execution for the satisfaction of any judgment 
obtained in courts of the state against such corporations for labor and clerical 
services performed, or torts committed whereby any person is killed or any per- 
son or property injured. 

Rey., s. 11813.Code, s: 1255; 1897, ce. 3384; 1901, c. 2, s. 3; 1915, c. 201, s. 1. 

As to corporation’s power to mortgage, see section 1126 (4). Corporate conveyances void 
as to torts, section 1138. Wages prior lien on insolvency of corporation, section 1197. 

Changes in the statute to be kept in mind in weighing cases under this section. Before 
1897, claims ‘‘for material furnished’’ were included, but phrase then struck out: See 
Cheesborough v. Sanatorium, 134-245; Cox y. Light, ete., Co., 152-164. By Laws 1915, c. 201, 
inserted for ‘‘clerical services,’’ and see Moore v. Industrial Co., 138-304. 

“*Labor,’’ as used herein, held ‘‘manual labor’’: Moore v. Industrial Co., 138-304—so 
claims of superintendent and bookkeeper were not included, Ibid. Otherwise as to foreman: 
Cox vy. Light, ete., Co., 152-164. Section refers to labor performed or torts committed after 
execution of mortgage: Coal Co. v. Elec. Co., 118-232; Belvin v. Paper Co., 123-138. 

Section confers no lien in favor of claims enumerated: Joyner v. Reflector Co., 176-274; 
Norfleet v. Cotton Factory, 172-833; Coal Co. v. Elec. Co., 118-232. Simply allows judgment 
creditor to enforce judgment as if there were no mortgage: Joyner v. Reflector Co., 176-274— 
or gives right to satisfy judgment in preference to mortgage, Belvin v. Raleigh Paper Co., 
123-148; Langston v. Imp. Co., 120-134, as explained in Railroad v. Burnett, 123-216; Coal 
Co. v. Hlectrie Light Co., 118-234; Bank v. Mfg. Co., 96-308. Mortgage conveys nothing as 
against subsequent judgment for tort: Clement v. King, 152-456; Howe v. Harper, 127-356; 
Williams v. R. R., 126-918; R. R. v. Burnett, 123-210, and see Trust Co. v. Fisher, 200 U. S., 
57. Judgment for labor performed enforceable before prior mortgage, though no mechanics’ 
lien filed: Dunavant v. R. R., 122-999. Immaterial whether mortgaged property sold before 
or after judgment, where purchaser takes with notice: R. R. v. Burnett, 123-210. 

Mortgages postponed under section are those only made upon its property by corporation 
for which labor was done or by which tort committed: Roberts v. Mfg. Co., 169-27; Walker 
y. Lumber Co., 170-460. Mortgages upon the property when acquired by the corporation or 
subject to which its rights acquired, as purchase-money mortgages, not affected: Humphrey 
vy. Lumber Co., 174-514. See Walker v. Lumber Co., 170-460. Where mortgaged corporate 
property sold under the mortgage more than four months before petition in bankruptcy filed, 
judgment rendered within the four months has priority over purchasers under the mortgage or 
creditors: Clement v. King, 152-456. 

Cases bearing on clause of former section preferring claims ‘‘for material furnished’’ 
(see supra this note): Belvin v. Raleigh Paper Co., 123-147; Electric Co. v. Power Co., 122- 
599; James v. Lumber Co., 122-157; Coal Co. v. Electric Light Co., 118-232; Heath v. Cotton 
Mills, 115-202; Paper Co. v. Chronicle, 115-143; Bank v. Mfg. Co., 96-298. 


1141. Gas and electric power companies. Gas and electric light and power 
companies have power to lay, extend, construct, erect, maintain, repair and 
remove all necessary or convenient towers, poles, cable wires, conductors, lamps, 
fixtures, applances, and appurtenances upon, through and over any roads, 
streets, avenues, lanes, alleys and bridges within and near any city, town or 
village where said company is located; and all such roads, streets, lanes, alleys 
and bridges shall be left in as good condition as they were in at the time of using 
them as aforesaid: Provided, that the rights and privileges conferred in this 
section shall not be exercised unless the authorities of such city, town or village 
first give their consent, and afterwards the said authorities shall have full power 
to control the location of all towers, poles, wires, conductors and all other fixtures, 
appliances and appurtenances belonging to or operated by any of said companies. 

LS Bh UBB He TSS) (GM Bibs anor Si eres 

Use of street by municipality for laying pipes for water or for erecting wires for lighting 
imposes no additional servitude, and one who has dedicated street is not entitled to additional 
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compensation for use for pipes, etc.: Smith v. Goldsboro, 121-350. Abutting owner’s right 
to damages from quasi-public corporation injuring trees in street in swinging wires: Moore 
v. Power Co., 163-300; Brown v. Electric Co., 138-533. 


1142. Trust companies and word ‘“‘trust.’’ No person, firm, association or 
corporation domiciled in the state of North Carolina, except corporations report- 
ing to and under the supervision of the corporation commission of this state, may 
therein advertise any sign as a trust company or in any way solicit or receive 
deposits or transact business as a trust company, or use the word ‘“‘trust’’ as a 
part of his or its name or title. This section shall not prevent any individual, as 
such, from acting in any trust capacity as heretofore. A violation of this section 
is a misdemeanor, and on conviction the offender shall be fined not exceeding five 
hundred dollars for each offense: Provided, however, that it shall be lawful for 
any corporation incorporated prior to January 1, 1905, to retain the word ‘‘trust’’ 
in the name of said corporation, though it does not transact a banking business 
or such other business as requires its examination by the corporation commission. 

1915, c. 196, s. 3; 1919, ce. 108. 


1143. Actions by attorney-general to prevent ultra vires acts, etc. In the 
following cases the attorney-general may, in the name of the state, upon his own 
information, or upon the complaint of a private party, bring an action against 
the offending parties for the purpose of— 

1. Restraining by injunction a corporation from assuming or exercising any 
franchise or transacting any business not allowed by its charter. 

2. Restraining any person from exercising corporate franchises not granted. 

3. Bringing directors, managers, and officers of a corporation, or the trustees 
of funds given for a public or charitable purpose, to an acceunt for the manage- 
ment and disposition of the property confided to their care. 

4. Removing such officers or trustees upon proof of gross misconduct. 

5. Securing, for the benefit of all interested, the said property or funds. 

6. Setting aside and restraining improper alienations of the said property or 
funds. 

7. Generally compelling the faithful performance of duty and preventing all 
fraudulent practices, embezzlement, and waste. 

Rey., s. 1197; Code, ss. 607, 686; 1901, c 2, s. 107. 


Section embodies provisions of R. C., c. 26, s. 28; R. S., c. 26, s. 10; 1831, c. 24, s. 5, which 
authorized attorney-general in equity by injunction to restrain corporations from ultra vires 
acts, and which was applicable where purpose was not to dissolve corporation, as under section 
1187, but to preserve it in its useful functions without abuse of powers: Atty.-Gen. v. R. R., 
28-456. Section merely referred to: McCall v. Webb, 135-366; Hargett v. Bell, 134-396; 
Barnhill v. Thompson, 122-495; Saunders v. Gatling, 81-301. 

Stockholder may restrain corporation from contemplated ultra vires act: Victor v. Louise 
Mills, 148-107. 


Art. 4. Drrectrors AND OFFICERS 


1144. Directors. The business of every corporation shall be managed by its 
directors, who must be at least three in number, and at all times bona fide stock- 
holders in case the corporation is one issuing stock. A corporation may, by its 
certificate of incorporation or by-laws, determine the number of shares a stock- 
holder must own to qualify him as a director. The directors shall be chosen 
annually by the stockholders at the time and place provided in the by-laws, and 
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shall hold office for one year and until others are chosen and qualified in their 
stead; but by so providing in its certificate of incorporation, a corporation may 
classify its directors in respect to the time for which they will severally hold 
office, the several classes to be elected for different terms, but no class may be 
elected for a shorter period than one year, or for a longer period than five years, 
and the term of office of at least one class must expire in each year. A corpora- 
tion which has more than one kind of stock may, by so providing in its certificate 
of incorporation, confer the right to choose the directors of any class upon the 
stockholders of such class, to the exclusion of the others. One director of every 
corporation of this state shall be, and only one need be, an actual resident of the 
state, notwithstanding the provisions of the charter or any other act. 
Rey., ss. 1147, 1148; 1901; c. 2, ss. 14; 44. 


Directors are to certain extent trustees in respect to corporate management and their busi- 
ness dealings with corporate property: Besseliew v. Brown, 177-65; Steel Co. v. Hardware 
Co., 175-450; Wall v. Rothrock, 171-388; Whitlock v. Alexander, 160-465; Pender v. Speight, 
159-612; White v. Kineaid, 149-415; MelIver v. Hardware Co., 144-478; Graham v. Carr, 130- 
271; Townsend v. Williams, 117-330; Hill v. Lumber Co., 113-173. Directors are agents of 
corporation, but not of stockholder, and stockholder has no individual cause of action for 
directors’ corporate mismanagement: Coble vy. Beall, 130-533, and see under section 1156. 
As officers of corporation, notice to whom, in course of business, chargeable to corporation: 
Anthony v. Jeffress, 172-378. 

Directors liable for wilful or negligent failure to perform official duties, but not for mere 
errors of judgment; they must exercise good faith and care of prudent man under like cir- 
cumstances: Besseliew v. Brown, 177-65; Braswell v. Bank, 159-628; MelIver v. Hardware 
Co., 144-478; Townsend v. Williams, 117-330, and see White v. Kincaid, 149-415. Liable for 
disseminating false statements of condition of corporation to those injured by reliance thereon: 
Houston y. Thornton, 122-365, and cases cited. The law charges them with knowledge of 
their corporation’s financial condition: Anthony v. Jeffress, 172-378, and cases cited. 

Directors, on insolvency of corporation, cannot take advantage of their position to secure 
preference for themselves: Steel Co. v. Hardware Co., 175-450, and cases cited; Powell v. 
Lumber Co., 153-52. But directors and officers of going solvent corporation not forbidden 
to aid it with loans and to take security therefor: Powell v. Lumber Co., 153-52; Hill v. 
Lumber Co., 113-173; see Wall vy. Rothrock, 171-388. Purchase by director of bonds and 
stock of insolvent corporation valid if bona fide and for value: Graham y. Carr, 130-271; 
and see Latta v. Electric Co., 146-285. Where directors buy land sold by corporation under 
mortgage they are presumed to buy for corporation: Craft v. Assn., 127-163. 

For directors’ elections, see section 1175—meetings, section 1168 et seq. For their power 
to declare dividends, see section 1178—to value property received for stock, sections 1157, 
1158—to assess for unpaid stock, section 1165—to be trustees on dissolution, section 1194. 
For their liability for fraud, see section 1152—for improper reduction of capital, section 
1161—for impairing capital, section 1179. 


1145. Officers, agents, and vacancies. Livery corporation organized under this 
chapter shall have a president, secretary, and treasurer, to be chosen either by 
the directors or stockholders, as the by-laws direct, and they shall hold office 
until others are chosen and qualified in their stead; the president shall be chosen 
from among the directors; the secretary shall record all the votes of the corpora- 
tion and directors in a book to be kept for that purpose, and perform such other 
duties as are assigned to him; the treasurer may be required to give bond for the 
faithful discharge of his duty in such sum, and with such surety or sureties, as 
are required by the by-laws. Any two of these offices may be held by the same 
person, if the body electing so determine. The corporation may have such other 
officers and agents, who shall be chosen in the manner and hold office for the 
terms, and upon the conditions, prescribed by the by-laws or determined by the 


493 


1146 CORPORATIONS—Art. 4 Ch. 22 


board of directors. Any vacancy occurring among the directors, or in the office 
of president, secretary or treasurer, shall be filled in the manner provided for in 
the by-laws; in the absence of such provision the vacancy shall be filled by the 
board of directors. 

Rev., ss. 1149, 1150, 1151; 1901, c. 2, ss. 15, 16, 17. 


Corporate officers from highest to lowest are agents of corporation, and principles of agency 
are applicable: Rumbough v. Improvement Co., 112-751. President may have entire control 
of business by express resolution of directors or their acquiescence: Watson v. Mfg. Co., 147- 
469. Powers of vice-president depend on by-laws and practice of the corporation: Sanatorium 
v. Yadkin River Co., 167-326. For powers of other officers, see Powell v. Lumber Co., 168-632; 
Clowe v. Pine Products Co., 114-304; Lewis v. R. B., 95-179. For discussion of corporation 
agents’ ‘‘apparent authority,’’ see Powell v. Lumber Co., 168-632; Havens v. Bank, 132-214; 
Williams v. R. R., 93-42. Ratification of unauthorized act: Bank vy. Drug Co., 152-142. 

Third persons must ascertain agent’s authority: Stephens v. Lumber Co., 160-108. Notice 
to officer or agent as notice to corporation, see Brite v. Penny, 157-110; Anthony v. Jeffress, 
172-378; Bank v. Burgwyn, 110-267. As to contracts between agent and corporation, see 
Pegram y. R. R., 84-696, and under section 1144. 

For liability of officers for reports and for fraud, see sections 1151, 1152. 


1146. Books to be audited on request of stockholders. Upon request of twenty- 
five per cent of the stockholders, or of any stockholder or stockholders owning 
twenty-five per cent of the capital stock, of a private corporation organized 
under the laws of North Carolina and doing business in this state, it is the duty 
of the officers of the corporation to have all of its books audited by a competent 
accountant, so that its financial status may be ascertained. Upon refusal or 
failure of the corporation to commence the auditing of its books within thirty 
days after such request, the requesting stockholder or stockholders, after ten 
days notice to the corporation, may apply to the judge of the district, or to the 
judge holding the courts of the district, in which the corporation has its residence, 
either at chambers or term time, at any place in the district, and the judge shall 
appoint an auditor and require the books to be audited at the expense of the 
corporation. The officers of the corporation shall render to the auditor any 
assistance or information they can, and give him access to all of the assets, books, 
papers, ete., relating to the affairs of the corporation, in order that a proper audit 
may be made. Upon completion of the audit the auditor shall render a statement 
to the corporation, and to the petitioning stockholder or stockholders. 

TOU Case le1OTs WG On Soe. 


1147. Loans to stockholders. No loan of money may be made to a stockholder 
or officer of a corporation, and if any is made, the officers who made it or assented 
thereto are jointly and severally hable, to the extent of such loan and interest, 
for all the debts of the corporation until the repayment of the sum loaned. 

ROVE, Si LOU 1901 Wer 2S, Dos 


1148. Reports to corporation commission. In addition to the information re- 
quired to be given in the annual report of corporations to the corporation com- 
mission under the provisions of the Revenue and Machinery Acts, spaces shall 
be provided in such manner as the corporation commission deem proper so that 
each corporation, whether stock or nonstock, shall report whether the stock, if 
any, issued by it was issued for cash or for purchase of property, designating 
what property, the names of all the directors and officers, with the date of the 
election or appointment, terms of office, residence and postoffice address of each, 
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the character of its business, and the name of the agent in charge thereof upon 
whom process against the corporation may be served; but this shall not prevent 
service of process on other agents authorized by law. This information, together 
with the amount of stock issued and outstanding by the corporation, shall be 
available to the public upon application to the corporation commission. After 
these reports have been made to the corporation commission and the excess tax 
thereon has been computed and determined, it is the duty of the corporation com- 
mission to certify a list of such corporations, showing amount of stock issued by 
each, whether owing an excess tax or not, to the state treasurer, who shall add 
to such excess tax, if any, the amount due by the corporation on account of fran- 
chise tax, and forward a statement of such indebtedness to the corporation for 
payment, under the penalties provided by law. Every corporation failing to 
comply with the provisions of this section shall forfeit to the state $100, to be 
collected by the sheriff of the county where the principal office of the corporation 
is situated, in a civil action to be brought before a justice of the peace, and when 
collected shall be remitted by the sheriff to the corporation commission, after 
deducting his cost as allowed by law, which he shall collect in addition to the 
penalty. 
UIE. co, feds SS 1, Bh, BE 


1149. Secretary of state may call for special reports. The secretary of state 
has power to call for special reports from corporations, of the same character as 
their regular reports, at such times as he may deem the public interest requires, 
but no fees shall be charged for filing these special reports. 

Rey., s. 11538. 


1150. Secretary of state to publish list of corporations created. The secretary 
of state shall annually compile and publish from the records of his office a com- 
plete alphabetical list of the original and amended certificates of incorporation 
filed during the preceding year, together with the location of the principal office 
of each in this state, the name of the agent in charge thereof, the amount of 
authorized capital stock, the amount with which business is to be commenced, 
the amount issued, the date of filing the certificate, and the period for which the 
corporation is to continue; but the secretary of state and the corporation com- 
mission shall confer and arrange the statistics so as to prevent the same facts 
being embodied in the reports of both departments. . 

Rev., Ss. 1244 1901) c. 2, s, 104; 1911, c) 211, s° 1031913, ¢. 198, s. 5. 


1151. Liability of officers failing to make reports or making false reports. If 
any of the officers neglect or refuse to make any report required of them by law 
for thirty days after written request so to do by a creditor or stockholder of the 
corporation, they are jointly and severally liable to the person demanding such 
report, for the amount of his debt if he is a creditor, or for the amount of his loss 
if he is a stockholder. If any report or certificate made, or any public notice 
given, by the officers in pursuance of the provisions of this chapter, is false in 
any material representation, all the officers who signed the same, knowing it to be 
false, are jointly and severally liable for all the debts of the corporation con- 
tracted while they were stockholders or officers thereof, as a penalty enforceable in 
the courts of this state only. 

Rey., ss. 1154, 1163; 1901, °c. 2, ss. 27, 56. 
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1152. Liability for fraud. In case of fraud by the president, directors, man- 
agers, or stockholders, in a corporation, the court shall adjudge personally liable 
to creditors and others injured thereby the directors and stockholders who were 
concerned in the fraud. 

Rey., s. 1155; Code, s. 686; 1901, c. 2, s. 107. 

Directors’ liability for fraud: Anthony v. Jeffress, 172-378, and cases cited; Houston v. 
Thornton, 122-365, and see under section 1144. In suit by stockholder against president for 
fraudulent disposition of funds, proper to make trustee in bankruptcy of the corporation party 
plaintiff: Floyd v. Layton, 172-64. Officer liable for loss due to his bad faith: Besseliew v. 
Brown, 177-65. Stockholders taking part in fraudulent organization of corporation liable to 
creditors to amount of stock subscribed by them: Foundry Co. v. Killian, 99-501, and cases 
cited. 


1153. Joint and several liability of officers, etc.; contribution. When the 
officers, directors or stockholders of a corporation are liable to pay its debts, or 
any part thereof, any person to whom they are liable has a right of action against 
any one or more of them. And any such officer, director or stockholder has the 
right of equitable contribution in any action for that purpose against any other 
officer, director or stockholder who is lable with him for any amount which he 
has been compelled to pay as provided in this section. 

Reyz, 8. 11565 1901, ¢.72)'s:390: 

See under sections 1144, 1145, 1152 for directors’ and officers’ liability. Who may sue to 
enforce liability: Besseliew vy. Brown, 177-65. Where corporation officers have misappropri- 
ated funds of a stranger, injured party may sue them personally without joining corporation: 
Chemical Co. v. Floyd, 158-455—or sue both officers and corporation, Cone v. Fruit Growers’ 
Assn., 171-530. 


1154. Officers paying may enforce exoneration against corporation. An offi- 
cer, director or stockholder who pays a debt of a corporation for which he is made 
liable by the provisions of this chapter may recover the amount paid, in an 
action against the corporation for money paid for its use, in which action only 
the property of the corporation is liable to be taken, and not the property of any 
stockholder, except as provided in the preceding section. 

Revels listed S0ls ef 2siGds 


1155. Assets of corporation first exhausted. No sale or other satisfaction shall 
be had of the property of a director or stockholder for a debt of the corporation 
of which he is director or stockholder until judgment be obtained therefor against 
the corporation and execution thereon returned unsatisfied, or until it is shown 
to the court that the corporation has no property available for the satisfaction 
of the indebtedness. 

Rey., s. 1158; 1901, °c. 2; s. 92. 


Art. 5. Capiran Stock 


1156. Classes of stock. Every corporation has power to create two or more 
kinds of stock of such classes, with such designations, preferences, and voting 
powers or restriction or qualification thereof as are prescribed by those holding 
two-thirds of its outstanding capital stock; and the power to increase or decrease 
the stock as herein elsewhere provided applies to all or any of the classes of 
stock; and the preferred stock may, if desired, be made subject to redemption at 
not less than par, at a fixed time and price, to be expressed in the certificate 
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thereof; and the holders thereof are entitled to receive, and the corporation is 
bound to pay thereon, a fixed yearly dividend, to be expressed in the certificate, 
payable quarterly, half-yearly or yearly, before any dividend is set apart or paid 
on the common stock, and such dividends may be made cumulative. In case of 
insolveney, its debts or other liabilities shall be paid in preference to the 
preferred stock. No corporation shall create preferred stock except by authority 
given to the board of directors by a vote of at least two-thirds of the stock voted 
at a meeting of the common stockholders, duly called for that purpose. The terms 
‘‘oeneral stock’’ and ‘‘common stock’’ are synonymous. 

Rev, s. L159 3 190 cr 2,821.9 19037 cf 660,-ss72)3! 

Preferred stockholder is not creditor, but stockholder: Power Co. v. Mill Co., 154-76. 

Capital stock is trust fund for creditors: Goodman y. White, 174-399; Drug Co. v. Drug 
Co., 173-502; Bernard y. Carr, 167-481; Gilmore v. Smathers, 167-440; Mclver v. Hardware 
Co., 144-478; Hobgood v. Ehlen, 141-344; Smathers v. Bank, 135-410; Cotton Mills v. Cotton 
Mills, 115-475; Clayton v. Ore Knob Co., 109-385; Heggie v. Bldg. and Loan Asgsn., 107-581; 
Foundry Co. v. Killian, 99-501. Unpaid stock subscriptions a trust fund for creditors: 
Cooper v. Security Co., 122-463, and see under section 1160. On insolvency capital stock and 
property constitute trust fund first for creditors, next for stockholders: Hill v. Lumber Co., 
113-173; Bank v. Cotton Mill, 115-507; Harmon v. Hunt, 116-678; Holshouser v. Copper Co., 
138-248; Silk Co. v. Spinning Co., 154-421. ‘‘Creditor’’ within this rule liberally construed: 
Silk Co. vy. Spinning Co., 154-421. Stockholder whose shares corporation has bought is a 
creditor: Blalock v. Mfg. Co., 110-99. 


1157. Stock to be paid in money or money’s worth; issue for labor or property. 
Nothing but money shall be considered as payment for any part of the capital 
stock of any corporation organized under this chapter, except as herein provided 
in case of the purchase of property or labor performed. Any corporation may 
issue stock for labor done or personal property or real estate, or leases thereof, 
and, in the absence of fraud in the transaction, the judgment of the directors as 
to the value of such labor, property, real estate or leases shall be conclusive. 

ReVeisSSe lOO. GOs 1O0IL C2 sss 19) 5361 903.C, 660) SS.2, 3. 

Section intended to protect subscriptions in their integrity for benefit of creditors: Good- 
man y. White, 174-399. 

STOCK SUBSCRIPTIONS. Payment for stock must be in money except as issue is author- 
ized for property or labor: Whitlock v. Alexander, 160-465—must be in money or money’s 
worth: Hobgood vy. Ehlen, 141-344; Foundry Co. yv. Killian, 99-501. Secret stipulations or 
conditions that subscriber not to pay in money or to substitute something else for payment 
void: Drug Co. v. Drug Co., 173-502 (attempted set-off of debt from corporation not al- 
lowed) ; Boushall v. Stronach, 172-273; Gilmore v. Smathers, 167-440; Foundry Co. y. Killian, 
99-501. Subscription cannot be varied by parol: same cases; condition precedent to subscrip- 
tion may be valid: Alexander v. Saving Bank, 155-124. Subscription on ‘‘special terms’’ or 
condition subsequent enforceable to protect creditors and other stockholders: Cooperative 
Assn. v. Boyd, 171-184, citing Boushall vy. Myatt, 167-328; Farrish v. Cotton Mills, 157-188. 
Subscription induced by fraud voidable at election of subscriber, if election without laches: 
Chamberlain v. Trogden, 148-139; Printing Co. v. MeAden, 131-178. Payment of subscrip- 
tion may be waived or subscriber released with consent of all parties interested, including all 
stockholders and existing creditors: Boushall v. Myatt, 167-328; Drug Co. v. Drug Co., 173-502. 

No defense in suit on subscription that corporation has abandoned object for which it was 
incorporated: Improvement Co. v. Andrews, 176-280—or that corporation not legally organized 
where subscriber to be held has enjoyed benefits of membership: Cotton Mills vy. Burns, 114- 
353—or has participated in organization: Foundry Co. v. Killian, 99-501, and as to corpora- 
tions de facto, see end of first note to section 1114. 

Power to issue stock for ‘‘labor done’’ does not authorize acceptance of prospective services 
in payment of stock: Hobgood v. Ehlen, 141-344. See, also, as to stock for property, sections 
1158, 1159. 
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1158. Stock issued for property; how value ascertained; how stock reported. 
‘Any corporation formed under this chapter may purchase any property neces- 
sary for its business, and issue stock to the amount of the value thereof in pay- 
ment therefor. The stock so issued shall be full-paid stock, and not liable to any 
further call, nor shall the holder thereof be liable for any further payment under 
any of the provisions of this chapter; and in the absence of actual fraud the 
judgment of the directors as to the value of the property shall be conclusive. 
In all statements and reports of the corporation to be published or filed, this 
stock shall not be stated or reported as being issued for cash paid to the corpora- 
tion, but shall be reported in this respect according to the facts. 

Rev., s. 1161; 1901, c. 2, s. 54. 


As to power to issue stock for property, see also section 1157. Though statute adopts, in 
absence of fraud, ‘‘good faith’’ rule as to valuation of property received for stock, yet over- 
valuation may be evidence of fraud: Whitlock v. Alexander, 160-465—and if grossly excessive 
and knowingly made, may be conclusive: Hobgood vy. Hhlen, 141-344. Whether there has been 
overvaluation in issue of stock for patents held question for jury on facts: Whitlock v. Alex- 
ander, 160-465—the burden of showing that property constituted payment being on party 
alleging payment: Goodman vy. White, 174-399, and see Clayton v. Ore Knob Co., 109-385, 
where charter provision that stock issued for mining property was ‘‘full-paid stock’’ con- 
sidered. 


1159. Construction companies building railroads, etc., may take stock therein; 
how issued, valued, and reported. Corporations having for their object the 
building or repairing of railroads, water, gas or electric works, tunnels, bridges, 
viaducts, canals,- hotels, wharves, piers, or any like works of internal improve- 
ment or public use, may subscribe for, take, pay for, hold, use and dispose of 
stock or bonds in any corporation formed for the purpose of constructing, main- 
taining and operating any such public works; and the directors of any such 
corporation formed for the purpose of constructing, maintaining and operating 
any public work of the description aforesaid may accept in payment of any such 
subscription, or purchase, real or personal property, necessary for the purposes 
of such corporation, or work, labor and services performed, or materials fur- 
nished to, or for, such corporation to the amount of the value thereof, and from 
time to time issue upon any such subscription or purchase, in such installments 
or proportions as such directors may agree upon, full-paid stock, in full or partial 
performance of the whole, or any part of such subscription or purchase, and the 
stock so issued shall be full-paid stock, and not liable to any further call, nor 
shall the holder thereof be liable for any further payments. And in all state- 
ments and reports of the corporation to be published or filed, this stock shall not 
be stated, or reported, as being issued for cash paid to the corporation, but shall 
be reported and published in this respect according to the fact. 

Vaeeitews, fly LEAS ECG, Ps Sty faa, 


1160. Liability for unpaid stock. Where the capital stock of a corporation 
has not been paid in and the assets are insufficient to satisfy its debts and obliga- 
tions, each stockholder is bound to pay on each share held by him the sum neces- 
sary to complete the amount of such share, as fixed by the charter, or such pro- 
portion of that sum as is required to satisfy such debts and obligations; but no 
person holding stock in any corporation in this state as executor, administrator, 
guardian, or trustee, or as collateral security, is personally subject to any liability 
as a stockholder of the corporation; but the person pledging the stock is con- 
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sidered as holding the same, and is liable as a stockholder accordingly, and the 
estate and funds in the hands of such executor, administrator, guardian, or 
trustee, is hable in like manner, and to the same extent, as the testator or in- 
testate, or the ward, or the person interested in such fund, would have been had 
he been living and competent to act and hold the stock in his own name. 

Rey.) SaliG2Z 1893) er4 7 1901 "en 2s sy 22; 

Unpaid stock subscriptions constitute trust fund for creditors, who may subject them to the 
payment of corporation debts: Smathers v. Bank, 135-410; Cooper v. Security Co., 127-219, 
122-463; see cases under sections 1156, 1157. 

Creditor exhausting remedy against corporation may sue stockholder to amount of unpaid 
subscriptions, but not necessary to make other stockholders parties: Cooper v. Security Co., 
127-219. Statute of limitations does not run against subscriptions to stock payable as called 
for: Ibid. Where subscriber resides in state, unpaid subscription may be attached by credi- 
tors of foreign corporation: Cooper v. Security Co., 122-463. Corporation is liable on stock 
it holds of another corporation, which becomes insolvent: Meares v. Imp. Co., 126-662. If 
whole of unpaid subscriptions not necessary to pay debts, subscriber only required to pay 
ratable part: Harmon v. Hunt, 116-678. Subscriber can only share in surplus of funds after 
discharging all liabilities of corporation to creditors: Heggie vy. Bldg. and Loan Assn., 
107-595. 

Dissenting subscriber released of liability on subscription where charter of corporation 
materially altered by legislature after subscription to stock: Bank v. Charlotte, 85-433; R. R. 
v. Comrs., 87-131; Thompson vy. Guion, 58-113; R. R. v. Leach, 49-340—but in order to be 
released he must show that he did not assent to alteration, R. R. v. Leach, 49-348. 

Creditors have a right to examine into affairs of corporation to ascertain if subscriptions 
to stock have been paid, and how: Foundry Co. v. Killian, 99-501. 

Husband holding stock as trustee for wife not personally liable: Smathers v. Bank, 155-283. 


116i. Decrease of capital stock. The decrease of capital stock may be effected 
by— 

1. Retiring or reducing any class of the stock. 

2. Drawing the necessary number of shares by lot for retirement. 

3. The surrender by every stockholder of his shares and the issue to him in 
place thereof of a decreased number of shares. 

4. The purchase at not above par of certain shares for retirement. 

5. Retiring shares owned by the corporation. 

6. Reducing the par value of shares. 

When a corporation decreases the amount of its capital stock as above pro- 
vided, the certificate decreasing the same shall be published at least once a week 
for three successive weeks in a newspaper published in the county in which the 
principal office of the corporation is located, the first publication to be made 
within fifteen days after the filing of the certificate. In default of such publi- 
eation the directors of the corporation are jointly and severally liable for all 
debts of the corporation contracted before the filing of the certificate, and the 
stockholders are also liable for such sums as they respectively receive of the 
amount so reduced. No such decrease of capital stock decreases the liability of 
any stockholder whose shares have not been fully paid, for debts of the cor- 
poration theretofore contracted. 

Rey., s. 1164; 1901, ¢. 2, s. 32. 

For power to increase or decrease capital stock by amendment of charter, see section 1131. 
For prohibition on reduction of capital stock, except as provided, see section 1179. Provision 
for notice hereunder is necessary only to protect stockholders against creditors, and as between 
stockholders a valid reduction may be effected by corporate action: Meisenheimer vy. Alex- 
ander, 162-226. Agreement between stockholders for retirement of shares before liabilities of 
stock are discharged is void as to creditors: Pender v. Speight, 159-612. Purchase and retire- 
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ment by corporation of its own stock results in decrease of capital stock and void as to credi- 
tors: Heggie v. B. and L. Assn., 107-581—but valid between stockholders when creditors not 
affected: Blalock v. Mfg. Co., 110-99. As to capital stock as trust fund for creditors, see 
under section 1156. 


1162. Certificates and duplicates. Every stockholder shall have a certificate 
signed by the president and treasurer, or secretary, certifying the number of 
shares owned by him. A corporation may issue a new certificate of stock in the 
place of any certificate theretofore issued by it, alleged to have been lost or 
destroyed, and the directors authorizing such issue of a new certificate may 
require the owner of the lost or destroyed certificate, or his legal representa- 
tives, to give the corporation a bond, in such sum as they may direct, as an 
indemnity against any claim that may be made against the corporation. A new 
certificate may be issued without requiring any bond when, in the judgment of 
the directors, it is proper to do so. 

Rey., ss. 1165, 1166; 1885, c. 265; 1901, c. 2, s. 94. 


Certificate of stock not necessary to membership, but is merely evidence thereof: Powell v. 
Lumber Co., 153-52. Tender of certificate not necessary before suit on note given for stock: 
Cotton Mills v. Abernathy, 115-402. Provision in section for issue of duplicate to replace 
lost or destroyed certificate is valid: Hendon v. R. R., 125-124, 127-110; as to compelling 
issuance, see section 1163, 


1163. Action to compel issuance of duplicate certificates. When a corporation 
has refused to issue a new certificate of stock in place of one theretofore issued by 
it, or by a corporation of which it is a successor, alleged to have been lost or 
destroyed, the owner of the lost or destroyed certificate or his legal representa- 
tives may maintain a civil action in the superior court of the county in which 
the principal office of the corporation is located to compel the corporation to 
issue a duplicate certificate in the place of the one alleged to have been lost or 
destroyed; and if the issues of fact arising upon the pleadings are found in 
favor of the plaintiff, the court shall make an order requiring the corporation 
or other party, within such time as it designates, to issue and deliver to the 
plaintiff a new certificate for the number of shares of the capital stock of the 
corporation which have been found to be owned by the plaintiff. In making the 
order the court shall direct that the plaintiff deposit such security as to the 
court appears sufficient to indemnify any person other than the plaintiff, who 
shall thereafter appear to be the lawful owner of such certificate stated to be 
lost or destroyed; and the court may also direct publication of such notice, either 
preceding or succeeding the making of such final order, as it deems proper. Any 
person who thereafter claims any rights under the certificate so lost or destroyed 
shall have recourse to said indemnity, and the corporation shall be discharged 
from all liability to such person by reason of compliance with the order. 

Reversal sal O01 Cason, 


When action for duplicate certificate is based on alleged loss, which is denied, question is for 
jury: Hendon v. R. R., 125-124. Section construed and applied: Travers v. R. R., 133-322. 


1164. Transfer of shares. The shares of stock in a corporation are personal 
property, and are transferable on the books of the corporation in the manner and 
under the regulations provided by the by-laws. Whenever a transfer is made 
for collateral security, and not absolutely, it shall be so expressed in the entry 
of the transfer. 

Rey., s. 1168; Code, s. 689; 1901, c. 2, s.. 21. 
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Shares of stock are personalty: Belo v. Comrs., 82-415; Worth v. Comrs., 82-420, 90-409. 

Transfer of stock certificate indorsed in blank carries entire title as between the parties, 
notwithstanding charter requires transfer on book: Cox v. Dowd, 133-537; Havens y. Bank, 
132-214; Bank v. Dew, 175-79. Requirement of registration is only for benefit of corporation 
in determining membership, right to vote, etc.: Bleakley v. Candler, 169-16; Mitchell v. 
Realty Co., 169-516. Holder of shares as purchaser or pledgee has priority over subsequent 
attachment, though transfer not entered on books: Bleakley v. Candler, 169-16. But see as 
to prior attachment, Morehead v. R. R., 96-362. Transfer as collateral, rights of purchaser 
or holder: Bank v. Dew, 175-79. 

Duty of corporation to protect interested persons against unauthorized transfers: Baker 
v. R. R., 173-365; Wooten v. R. R., 128-119, 129-246; Cox vy. Bank, 119-302. When transfer 
is made by executor, corporation fixed with knowledge of will and its contents: Baker v. 
R. R., 173-365; Wooten v. R. R., 128-119. 

‘‘Voting trust’’ agreements by contracts not to sell stock do not prevent sale: Harvey v. 
Imp. Co., 118-693, and see section 1173. 


1165. Assessments, sale, and notice. The directors of a corporation may, from 
time to time, make assessments upon the shares of stock subscribed for, not 
exceeding, in the whole, the par value thereof, remaining unpaid; and the sums 
assessed shall be paid to the treasurer at such times and by such installments 
as the directors direct, the directors having given thirty days notice of the 
assessment and of the time and place of payment, either personally, by mail, or 
by publication in a newspaper published in the county where the corporation 
is established. If the owner of any share or shares neglects to pay a sum 
assessed thereon for thirty days after the time appointed for payment, the 
treasurer, when ordered by the board of directors, shall sell, at public auction, 
such share or shares of the delinquent owner as will pay any assessment due 
from him, with interest, and all necessary incidental charges, and shall transfer 
the share or shares sold to the purchaser, who is entitled to a certificate therefor. 
The treasurer shall give notice of the time and place appointed for the sale, 
and of the sum due on each share, by advertising the same once a week for three 
suecessive weeks before the sale in a newspaper published in the county where 
the principal office of the corporation is located, at the courthouse door, and by 
mailing a notice thereof to the last known postoffice address of the delinquent 
stockholder. 

RG Ven ssa OOm LO Tee LOO Ce 2ess.25, 245 25, 

Statute of limitations does not run upon subscriptions payable on call: Cooper v. Security 
Co., 127-219. 

Provisions of section as to sale of shares to pay assessments valid: Cotton Mills v. Dunstan, 
121-12. Where proceeds of sale of stock do not pay the assessments in full, party held per- 
sonally for remainder: Ibid. Stock advertised to be sold for unpaid assessments and tender 
made of amount due before sale, subsequent sale void: Wilson v. Telephone Co., 139-395— 
and delinquent subscriber entitled to mandamus to compel issuance of stock upon payment 
of amount due, interest, and costs, Ibid. Law passed subsequent to incorporation without 


assent of subscribers, changing place of sale of forfeited shares, is no invasion of rights 
granted by charter: Navigation Co. v. Benton, 9-10. 


1166. One corporation may purchase stock, etc., of another. A corporation 
may purchase stock, securities or other evidences of indebtedness created by any 
other corporation or corporations of this or any other state, and while owner 
of such may exercise all the rights, powers and privileges of ownership. 

Revins: Livos LOOS aC: 6602 8.3: 

Section changes rule as stated in Meares v. Imp. Co., 126-662. 

As to corporation holding its own shares, see Heggie v. B. and L. Assn., 107-581; Blalock 
v. Mfg. Co., 110-99, and sections 1161, 1174, last sentence. 
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1167. Mutual corporations may create stock. A mutual corporation, upon the 
consent in writing of all its members, may provide for and create a capital stock 
and may provide for the payment of the stock, and fix and prescribe the rights 
and privileges of the stockholders therein not inconsistent with law. 

Rey., s. 1245; 1901, c. 2, s. 105. 


Art. 6. Merrtines, Evections anp DivipENDS 


1168. Place of stockholders’ and directors’ meetings. The meetings of the 
stockholders of every corporation of this state shall be held at the principal office 
in this state. The directors may hold their meetings, and have an office and keep 
the books of the corporation (except the stock and transfer books) outside the 
state. Every corporation shall maintain a principal office in this state, and have 
an agent in charge thereof. 

Rey., Ss. 1179 ; 1901, c. 2, s. 49. 

STOCKHOLDERS’ MEETINGS. Stockholders can act to bind corporation only when 
assembled in representative capacity, at a meeting legally called, organized and conducted: 
Hill v. R. R., 143-539; Duke v. Markham, 105-131. Individual consent of each stockholder 
given separately does not validate corporate action: Ibid. 

Notice to each stockholder or member of time and place of meeting essential, unless all 
present or unless meeting a stated one, definitely fixed by statute, charter or usage: Hill v. 
R. R., 148-539; Benbow v. Cook, 115-324. Where all present, formal notice waived; effect 
of contemporary or subsequent record in minutes of meeting: Benbow vy. Cook, 115-324. 
Meeting called for special purpose is limited to that purpose unless all the stockholders are 
present and consent: Asbury v. Mauney, 173-454. As to first or constituent meeting of cor- 
poration and notice thereof, see section 1118 and citations there. 


PRINCIPAL PLACE OF BUSINESS. Requirement that every corporation maintain 
principal office in state held applicable to corporation created by special act providing for 
principal office in Virginia; duty to comply with requirement not abrogated by provision stated: 
Roberson vy. Lumber Co., 153-120. Before enactment of section, duty to maintain principal 
office held imposed by general legislative system: Simmons v. S. 8. Co., 113-147. See as to 
books at principal office, section 1170; as to change of office, section 1133. 


DIRECTORS’ MEETINGS must be at stated time provided in charter or by-laws, or each 
director must have notice; therefore acts of majority of directors at unusual place without 
notice void: Bank v. Lumber Co., 116-827, and see cases cited above as to stockholders’ 
meetings. 


1169. Meeting called by three stockholders. When, for any reason, a legal 
meeting of the stockholders of any corporation cannot be otherwise called, three 
stockholders with voting power may call such meeting by publishing in a news- 
paper published in the county in which the principal office in this state is located 
ten days notice of the time, place and purposes of the meeting, and mailing 
this notice to all stockholders whose postoffice address is known or can be 
ascertained. A meeting so called is a legal meeting of the corporation, and if 
there are no officers present, the stockholders may elect officers for the meeting; 
and the secretary of the meeting shall record the proceedings thereof in the 
minute book of the corporation. 

Rey., s. 1190; 1901, c. 2, s. 51. 

See Bridgers v. Staton, 150-216. 


1170. Transfer and stock books. Every corporation shall keep at its principal 
and registered office in this state the transfer books, in which the transfer of 
stock shall be registered, and the stock books, which shall contain the names and 
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addresses of the stockholders, and the number of shares held by them respect- 
ively, and shall at all times during the usual hurs for business be open to the 
examination of every stockholder. These books shall be the only evidence as to 
who are the stockholders entitled to examine them, and to vote at elections. In 
case the right to vote upon any share of stock is questioned, the stock books 
of the corporation shall be referred to, to ascertain who are the stockholders, 
and in ease of a discrepancy between the books, the transfer book shall control 
and determine who are entitled to vote. 
Rev., ss. 1180/1181: 1901, c. 2:'ss, 38,°45. 


Section referred to: Bridgers v. Staton, 150-216. Duty of corporations to keep books within 
state affirmed: Simmons v. S. S. Co., 113-147. 


1171. Directors to produce books at election. The board of directors shall pro- 
duce at the time and place of elections the transfer books and the stock books, 
there to remain during the election, and the neglect or refusal of the directors to 
produce the same after a demand therefor shall render them ineligible to any 
office at such election. All elections of directors held under this chapter prior to 
February 28, 19138, where these books were not produced, and no demand was 
made therefor, are ratified and confirmed and given full legal force .and effect, 
but this ratification does not affect litigation pending on the above date. 

Rey., s. 1180; 1901, ¢. 2, s. 38; 1918, c. 14. 


1172. Superior court may require production. The superior court may, upon 
proper cause shown, order any or all of the books of the corporation to be forth- 
with brought within this state, and kept therein at such place and for such 
time as is designated in such order. The charter of any corporation failing to 
comply with such order may be declared forfeited by the court making the order, 
and all its directors and officers shall be liable to be punished for contempt of 
court for disobedience of the order. 

eve, hy ales TRU es Pa se 


1173. Votes stockholders entitled to; cumulative voting. Unless otherwise pro- 
vided in the charter or by-laws of a corporation, at every election each stock- 
holder is entitled to one vote in person, or by proxy duly authorized in writing, 
for each share of the capital stock held by him, but no proxy may be voted after 
three years from its date; nor may there be voted at any election a share of 
stock which has been transferred on the books of the corporation within twenty 
days prior to the election. The certificate of incorporation of any corporation 
authorized to issue shares of capital stock may provide that at all elections of 
directors, managers, or trustees, each stockholder is entitled to as many votes 
as equal the number of his shares of stock multipled by the number of directors, 
managers, or trustees to be elected, and that he may east all of his votes for 
a single director, manager, or trustee, or may distribute them among the num- 
ber to be voted for, or any two or more of them, as he sees fit. This right of 
cumulative voting may be exercised in the absence of charter provision when at 
the time of the election the stock transfer book of such corporation discloses, 
or it otherwise appears, that more than one-fourth of the capital stock of the 
corporation is owned or controlled by one person. A stockholder owning or 
controlling more than twenty-five per cent of the stock has the same right to 
vote cumulatively as any other stockholder; and no amendment of the charter 
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or by-laws of a corporation can abrogate or abridge any right herein conferred. 
The right to vote cumulatively cannot be exercised unless some stockholder 
announces in open meeting, before the voting for directors, trustees, or man- 
agers begins, his purpose to exercise such right, and then every other stockholder 
may likewise vote cumulatively. 

Rey., ss. 1183, 1184; 1907, c. 457, s. 1; 1909, c. 827, s. 1. 

Right to vote by proxy does not exist at common law: Harvey v. Imp. Co., 118-693. Any 
one may act as proxy, including officers of corporation: Hill v. Life Assn., 128-463. No 
proxy to be voted more than three years from date; cannot be irrevocable: Bridgers v. 
Staton, 150-216; Bridgers v. Bank, 152-293; Sheppard v: Power Co., 150-776. 

Cumulative voting discussed: Bridgers v. Staton, 150-216. 

‘‘Voting trusts’’ held opposed to public policy and void as depriving consenting stock- 
holders of right to vote and share in control inherent in stock ownership: Harvey v. Imp. 
Co., 118-693; Bridgers v. Staton, 150-216; Sheppard v. Power Co., 150-776; Bridgers v. 
Bank, 152-293. 


1174. Stock held by fiduciary, pledgor, life tenant, or corporation. Every per- 
son holding stock as executor, administrator, guardian or trustee, or in any 
other representative or fiduciary capacity, may represent it at all meetings of 
the corporation, and may vote it as a stockholder, with the same effect as if the 
absolute owner thereof, unless the instrument creating the trust provides to 
the contrary. Every person who has pledged his stock as collateral security may 
represent it at all such meetings, and may vote it as a stockholder, unless in the 
transfer to the pledgee on the books of the corporation he has expressly empow- 
ered the pledgee to vote it, in which case only the pledgee or his proxy may 
represent and vote said stock. Where stock is owned by, or has been trans- 
ferred on its record books to, one for life and remainder over, the life tenant 
at all meetings of the corporation may represent and vote the stock in person 
or by proxy, in the same manner and with the same effect as if he were the abso- 
lute owner thereof. Shares of stock of a corporation belonging to the corpora- 
tion cannot be voted directly or indirectly. 

Rev., ss. 1185, 1186, 1187; 1901, c. 2, ss. 42, 48; 1901, ¢. 474, ss. 1, 2. 


Where stock bequeathed to daughters for life with remainders over on contingent limita- 
tions, the control being vested in persons named ‘‘executors and trustees,’’ the right to vote 
such stock is, under first sentence of section, in persons named executors, etc.: Hayward vy. 
Wright, 152-421. Provision of section as to life tenants voting applies only to life tenant 
holding as owner without qualification: Ibid. As to right to dividends as between life tenant 
and remainderman, see under section 1178. 

As to corporation’s ownership of its own stock, see under section 1161. 

Section cited: Bridgers v. Staton, 150-216. 


1175. Election of directors. All elections for directors shall be by ballot, unless 
otherwise provided in the charter, or by-laws, and a majority of the issued and 
outstanding stock must be present in person or by proxy; the polls must remain 
open one hour, unless all the stockholders are present in person or by proxy 
and have sooner voted, or unless all the stockholders waive this provision in 
writing ; the persons receiving the greatest number of votes shall be the directors. 

Rey,., Ss. 1182 1901, ¢. 2."s. 39: 


Election by minority of stockholders after motion to adjourn carried is invalid: Bridgers 
v. Staton, 150-216. 


1176. Failure to hold election. If the election for directors of a corporation 
is not held on the day designated by the charter or by-laws, the directors shall 
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cause the election to be held as soon thereafter as is convenient. No failure to 
elect directors at the designated time shall work any forfeiture or dissolution of 
the corporation; and if the directors fail or refuse for thirty days after receiv- 
ing a written request for such election from those owning one-tenth of the out- 
standing stock, to call a meeting for the election, the judge of the district, or the 
judge presiding in the courts of the district, in which the principal office of the 
corporation is located, may, upon the application of any stockholder, and on 
notice to the directors, order an election or make such other order as justice 
requires. The proceedings governing the issuance and hearing of injunctions 
shall, as far as applicable, govern such hearing. 

Rey., s. 1188; 1901, c. 2, s. 46. 

After failure to elect directors, provisions of section applicable: Bridgers v. Staton, 150-216. 


1177. Jurisdiction of superior court over elections. The superior court judge, 
upon application of any person who may complain of any election, or any pro- 
ceeding, act or matter pertaining to the same, ten days notice having been given 
to the adverse party, or to those who are to be affected thereby, of such intended 
application, shall proceed forthwith, at chambers, in any county in the dis- 
trict in which the principal office of the corporation is situated, to hear the affi- 
davits, proofs and allegations of the parties, or otherwise inquire into the matter 
or causes of complaint, and thereupon establish the election complained of, or 
order a new election, or make any order and give any relief in the premises as 
right and justice requires. The proceedings shall, as far as applicable, be the 
same as in injunctions. 

Rey., s. 1189; 1901, c. 2, s. 47. 

See Bridgers v. Staton, 150-216. 


1178. When dividend declared. The directors of every corporation created 
under this chapter shall, in January of each year, unless some specific time for 
that purpose is fixed in its charter, or by-laws, and in that case at the time so 
fixed, after reserving, over and above its capital stock paid in, as a working 
capital for the corporation, whatever sum has been fixed by the stockholders, 
declare a dividend among its stockholders of the whole of its accumulated profits 
exceeding the amount reserved, and pay it to the stockholders on demand. The 
corporation may, in its certificate of incorporation or by-laws, give the directors 
power to fix the amount to be reserved as a working capital. 

Revers Lois LOOl acy 2 ssn bo. 

Dividend due from and declared by private corporation is a debt recoverable by stockholder: 
University v. R. R., 76-103. Sale of stock held to vest buyer with right to dividend declared 
before to be paid at date subsequent to sale: Burroughs v. R. R., 67-376. Right to dividends 
as between life tenant and remainderman: Humphrey v. Lang, 169-601. Sale of stock reserv- 
ing dividends of certain date held to reserve only cash dividends and not stock dividends 
declared at date specified: Trust Co. v. Mason, 152-660. Right to declare stock dividend: 
Whitlock v. Alexander, 160-465. Stock dividend remains as capital, cash dividend is income: 
Humphrey v. Lang, 169-601. Holder of stock issued as dividend not liable to existing creditors, 
but is liable to subsequent creditors: Whitlock v. Alexander, 160-465. 


1179. Dividends from profits only; directors’ liability for impairing capital. 
No corporation may declare and pay dividends except from the surplus or net 
profits arising from its business, or when its debts, whether due or not, exceed 
two-thirds of its assets, nor may it reduce, divide, withdraw, or in any way 
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pay to any stockholder any part of its capital stock except according to this 
chapter. In case of a violation of any provision of this section, the directors 
under whose administration the same occurs are jointly and severally liable, at 
any time within six years after paying such dividend, to the corporation and its 
creditors, in the event of its dissolution or insolvency, to the full amount of the 
dividend paid, or capital stock reduced, divided, withdrawn, or paid out, with 
interest on the same from the time such liability accrued. Any director who 
was absent when the violation occurred, or who dissented from the act or reso- 
lution by which it was effected, may exonerate himself from such liability by 
causing his dissent to be entered at large on the minutes of the directors at the 
time the action was taken or immediately after he has had notice of it. 
Rey., s. 1192; Code, s. 681; 1901, c. 2, ss. 33, 52. 


Dividend from capital under guise of division of profits: Atty.-Gen. v. Bank, 21-545. 
Agreement to distribute assets of corporation void as to creditors: Heggie v. B. and L. Assn., 
107-581. Right of creditors to follow assets wrongfully distributed or transferred until bona 
fide creditor or purchaser reached: McIver v. Hardware Co., 144-478. Capital a trust fund 
for creditors, see under section 1156. 

Whether stock dividend fraudulently issued is question for jury: Whitlock v. Alexander, 
160-465. Contract of one corporation to guaranty dividends of another corporation con- 
sidered: Stagg v. Land Co., 171-583. 

Directors’ liability to creditors for impairing capital: McIver v. Hardware Co., 144-478— 
for dividends wrongfully declared: Houston v. Thornton, 122-365; Solomon y. Bates, 118-311; 
Caldwell v. Bates, 118-323. For directors’ liability generally, see under section 1144 and 
references there given. y 


Art. 7. Forrtan CorPoraTIONS 


1180. Powers existing independently of permission to do business. A corpora- 
tion created by another state of the United States, or by any foreign state, 
kingdom, or government may acquire by devise or otherwise, and may hold, 
mortgage, lease, and convey real estate in this state for the purpose of prose- 
cuting its business or objects, or such real estate as it may acquire by way of 
mortgage or otherwise in the payment of debts due to it, but is not eligible or 
entitled to qualify in this state as executor, administrator, guardian, or trustee 
under the will of any person domiciled in this state at the time of his death. The 
right to acquire, hold and convey real estate exists only where at the time of 
the acquisition, the foreign state, government, or kingdom under whose laws 
the corporation was created is not at war with the United States. 

Rey., s. 1193 ; 1901, c. 2, s. 93; 1915, c. 196, s. 1. 


By comity foreign corporation may exercise in this state powers conferred by its charter, if 
exercise not contrary to statute or public policy, subject, however, to right of state to exclude 
altogether or to prescribe terms not violative of federal rights: Tobacco Co. v. Tobacco Co., 
145-367; Fisher v. Ins. Co., 136-217; Shields v. Ins. Co., 119-380. Status of corporation of 
another state chartered to do business in this state: Mining Co. vy. Lumber Co., 173-593; 
Barcello v. Hapgood, 118-712—right to hold and convey lands: same cases. Laws of state of 
domicile determine liability of stockholders in case of bankruptcy: Hobgood y. Ehlen, 141- 
344. Courts here will not unnecessarily examine charter, by-laws, and regularity of foreign 
corporation: Moore y. Mining Co., 104-534. 


1181. Requisites for permission to do business. Every foreign corporation. 
before being permitted to do business in this state, insurance companies excepted, 
shall file in the office of the secretary of state a copy of its charter or articles of 
agreement, attested by its president and secretary, under its corporate seal, and 
a statement attested in like manner of the amount of its capital stock authorized, 
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the amount actually issued, the principal office in this state, the name of the 
agent in charge of such office, the character of the business which it transacts, 
and the names and postoffice addresses of its officers and directors. And such 
corporation shall pay to the secretary of state, for the use of the state, twenty 
cents for every one thousand dollars of the total amount of the capital stock 
authorized to be issued by such corporation, but in no ease less than twenty-five 
dollars nor more than two hundred and fifty dollars; and also a filing fee of 
five dollars. Such corporation may withdraw from the state upon filing in the 
office of the secretary of state a statement signed by its president and secretary 
and attested by its corporate seal, setting forth the fact that such corporation 
desires to withdraw, and upon payment to the secretary of state of a fee of five 
dollars. Every corporation failing to comply with the provisions of this section 
shall forfeit to the state five hundred dollars, to be recovered, with costs, in an 
action to be prosecuted by the attorney-general, who shall prosecute such actions 
whenever it appears that this section has been violated. This section does not 
apply to railroad, banking, express or telegraph companies which, prior to 
March 9, 1915, had been licensed to do business in this state, or were engaged 
in business in this state, having a reeularly appointed agent upon whom service of 
process could be made, located in 'this state. 

Rey, s. 1194 1901, ¢: 2,8) 57; 1903, ¢. 763 1915, c 263. 

Legislature has undoubted power to prescribe terms for admission of foreign corporations: 
Williams v. Life Assn., 145-128, and see under section 1180. 

If corporation fails to comply with section, state may sue for penalty: Tobacco Co. vy. 
Tobacco Co., 144-352—but contract made without compliance is not void and may be enforced 
as any ultra vires contract: Ober v. Katzenstein, 160-439; Tobaeco Co. v. Tobacco Co., 
144-352. 

Compliance with section, or ‘‘domestication,’’ enables plaintiff to get personal service upon 
foreign corporation, but does not remove its property to state, or change situs of debts created 
elsewhere: Strause v. Ins. Co., 126-223—nor by compliance does foreign corporation lose its 
right of removal to federal court: Southern R. Co. y. Allison, 190 U. S., 326, reversing Allison 
vy. R. R., 129-336, and overruling Beach y. R. R., 131-399, decided pending Allison appeal, and 
Debnam y. Telephone Co., 126-831. 

See following cases of interest: Staton v. R. R., 144-135; Coal, ete., Co. v. R. R., 144-732. 

For requirement as to resident process agent, see section 1137 and cases thereunder. As 
to foreign insurance companies, see section 6411. 


Art. 8. DissoLtuTrion 


1182. Voluntary, generally. When in the judgment of the board of directors 
it is deemed advisable and for the benefit of a corporation that it be dissolved, 
the board, within ten days after the adoption of a resolution to that effect by 
a majority of the whole board, at a meeting called for that purpose, of which 
meeting every director shall have received three days notice, shall cause notice 
of adoption of such resolution to be mailed to each stockholder residing in the 
United States, to his last known postoffice address, and also, beginning within 
said ten days, cause a like notice to be published in a newspaper published 
in the county wherein the corporation has its principal office, at least once 
a week for four successive weeks, next preceding the time appointed for the 
same, of a meeting of the stockholders to be held at the office of the corporation, 
to take action upon the resolution. The stockholders’ meeting thus called may, 
on the day appointed, by consent of a majority in interest of the stockholders 
present, be adjourned from time to time for not less than eight days at one time, 
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of which adjourned meeting notice by advertisement in said newspaper shall 
be given. If at such meeting two-thirds in interest of all the stockholders con- 
sent in writing that a dissolution take place, their consent, together with the 
list of the names and residences of the directors and officers, certified by the 
president and the secretary or treasurer, shall be filed in the office of the secre- 
tary of state, who, upon being satisfied by due proof that the requirements 
aforesaid have been complied with, shall issue a certificate that the consent has 
been filed, and the board of directors shall cause this certificate to be recorded 
in the office of the clerk of the superior court of the county in which the prin- 
cipal office of the corporation is located, and published once a week for four 
successive weeks in a newspaper published in said county. Upon the filing in 
the office of the secretary of state of an affidavit of the manager or publisher of 
such newspaper that the certificate has been so published, the corporation is 
dissolved, and the board shall proceed to settle up and adjust its business and 
affairs. Whenever all the stockholders consent in writing to a dissolution, no 
meeting or notice thereof is necessary, but on filing the consent in the office of 
the secretary of state he shall forthwith issue a certificate of dissolution, which 
shall be published as above provided, and recorded in the office of the clerk of 
the superior court of the county in which the principal office of the corporation 
is located. 

Rey., s. 1195; 1901, c. 2, s. 34. 

Ways of dissolution of corporations explained: Stagg v. Land Co., 171-583, referring to 
section. Effect of dissolution on corporate property, real and personal: Wilson v. Leary, 
120-90, overruling Fox v. Horah, 36-358; Torrence v. Charlotte, 163-562. Distribution of 
funds of corporation under section 1198 dissolves corporation without more, see section cited. 


Dissolution of corporation does not extinguish debts due from or to it, or abate actions against 
it, see section 1199. 

Section settled mooted question as to stockholders’ power to dissolve corporation and how 
power might be validly exercised; section enters into every corporate charter: White vy. Kin- 
eaid, 149-415. When discretionary power of dissolution has been exercised in compliance 
with section, courts will not generally interfere, as by injunction: Ibid. Directors hereunder 
are trustees and must act faithfully in interest of corporation and not to oppress a portion of 
stockholders: Ibid. 

Corporation continues until legally dissolved, and, in absence of statutory provision, cessa- 
tion of business and voluntary winding up cannot affect position of its assets as trust fund 
for creditors: Heggie v. B. and L. Assn., 107-581; Perry v. Ins. Co., 139-374—nor can sale 
of the corporate property dissolve the corporation: James v. R. R., 121-523, and cases cited; 
Navigation Co. v. Costen, 63-264. But see Coal, ete., Co. v. R. R., 144-732. 

As to trust fund doctrine, see section 1156; for liability of shareholders, section 1157; of 
directors and officers, section 1144. 

Where under statute one corporation dissolved and another formed, creditors of defunct 
corporation may have its assets applied to their debts by means of a receiver: Marshall y. 
R. R., 92-322. Formation of new corporation by officers of existing corporation does not affect 
existence of latter or render such officers personally liable to its creditors: Perry v. Ins. Co., 
139-374. 


1183. Liability of stockholders. The stockholders of a corporation chartered 
under the laws of this state are individually lable for all taxes, costs and fees 
for the dissolution of the corporation, and the attorney-general is authorized to 
enforce the provisions of this section by suit before a justice of the peace or in 
the superior court in the county where such corporation had its principal place 
of business, whenever it appears upon report from the secretary of state that the 
corporation has ceased to transact business and fails to pay the taxes due the 
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state or to file annual statements or to dissolve itself as provided by law. If a 
nonresident stockholder of the corporation refuses to sign the certificate of 
dissolution the resident stockholders shall make affidavit to that effect, and the 
written assent of such resident stockholders, accompanied by such affidavit, is 
sufficient to dissolve the corporation. If no stockholder of such corporation is 
found within the state the secretary of state has authority to declare the charter 
of the corporation forfeited, and shall publish annually in his corporation report 
a list of the corporations whose charters have been so forfeited. 
1909, ¢@. 730, s. 1. 


1184. Voluntary, before payment of stock. The incorporators named in a cer- 
tificate of incorporation, before the payment of any part of the capital stock, and 
before beginning the business for which the corporation was created, may sur- 
render all their corporate rights and franchises, by filing in the office of the 
secretary of state a certificate, verified by oath, that no part of the capital stock 
has been paid and such business has not been begun, and surrendering all rights 
and franchises. Thereupon the corporation is dissolved. 

IRGVAES alae OUOde Ca esaians 


1185. Involuntary, at instance of private persons. Corporations may be dis- 
solved by civil action, instituted by the corporation, a stockholder, or creditor, 
or by authority of the attorney-general in the name of the state, in the following 
cases : 

1. For any abuse of its powers to the injury of the public or of its stock- 
holders, creditors, or debtors. 

2. For nonuser of its powers for two or more consecutive years. 

3. When it is insolvent, or suspends its ordinary business for want of funds, 
or is in imminent danger of insolvency, or has forfeited its corporate rights. 

4. Upon any conviction of the company of a persistent criminal offense. 

Rey., Ss. 1196; Code, s. 694; 1901, ¢. 2; s. 73. 


Section authorizes dissolution in action to dissolve brought by one of corporators for abuse 
of powers in failing to maintain principal office and in withdrawing agencies from state: 
Simmons vy. S. S. Co., 113-147, and see under section 1168. Court under its equitable powers 
may decree dissolution in suit where facts bringing case under this section exist and proper 
parties are present, though direct proceeding under section more orderly: Greenleaf v. Land 
Co., 146-505. 

Section referred to generally: Asheville Div. v. Aston, 92-578; Stagg v. Land Co., 171-583— 
as to effects of nonuser, R. R. v. Alsbrook, 110-137. 

As to obtaining leave of attorney-general, see sections 871, 872, but query whether attorney- 
general does not proceed here as under section 1187, unless corporator, etc., sues for himself 
as in Simmons v. S. 8. Co., 113-147. 


1186. Involuntary, by stockholders. When stockholders owning one-fifth or 
more in amount of the paid-up stock of any corporation organized under the laws 
of and doing business in this state, except corporations organized for religious, 
charitable, fraternal, and educational purposes, and except banking and public- 
service corporations, apply in term or vacation to the judge of the superior court 
holding the courts for the county in which the principal place of business of the 
corporation is situated, by petition containing a statement that for three years 
next preceding the filing of the petition, which time shall begin to run from 
three years after it has begun business, the net earnings of the corporation have 
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not been sufficient to pay in good faith an annual dividend of four per cent upon 
the paid stock of the corporation, over and above the salaries and expenses 
authorized by its by-laws and regulations, or that the corporation has paid no 
dividend for six years preceding said application; or whenever stockholders 
owning one-tenth or more in amount of the paid-up common stock of any such 
corporation apply to the judge of the superior court as aforesaid by petition 
containing a statement that the corporation has paid no dividend on the com- 
mon stock for ten years preceding said application, and that they desire a dis- 
solution of the corporation, the judge shall make an order requiring the officers 
of the corporation to file in court, within a reasonable time, inventories showing 
all the real and personal estate of the corporation, a true account of its capital 
stock, the names of the stockholders, their residences, the number of shares 
belonging to each, the amount paid in upon said shares and the amount still 
due thereon, and a statement of all the encumbrances on the property of the 
corporation and all its contracts which have not been fully satisfied and can- 
celed, specifying the place and residence of each creditor, the sum owing to each, 
the nature of the debt or demand, and the consideration therefor, and the books 
and papers of the corporation. Upon the filing of the inventories, accounts and 
statements, the court shall enter an order requiring all persons interested in the 
corporation to appear before a referee to be appointed by the court, at a time 
and place named in the order, service of which may be made by publication for 
such time as may be deemed proper by the court, and show cause why the cor- 
poration should not be dissolved. If it appears to the court that the statements 
contained in the petition are true, the court may adjudge a dissolution of the 
corporation and shall appoint one or more receivers, who shall have all powers of 
receivers conferred by this chapter for the winding up the affairs and distribu- 
tion of the assets of the corporation. If it appears to the court that the corpora- 
tion is insolvent or in imminent danger of insolvency, the court may appoint 
a temporary receiver of the corporation pending dissolution. No suit shall be 
brought for the dissolution of a corporation under the provisions of this section 
until each and all of the petitioners have owned their stock for the term of two 
years prior to the institution of the action; nor shall any such suit be brought 
for the period of three years after a final judgment upon a prior petition as 
herein provided. 
1913 a6, LA LOLS eno (ees sale 


Section intended to prevent abuse of powers by majority to detriment of minority stock- 
holders, not to affect withholding dividends by unanimous consent for legitimate business 
reasons: Winstead v. Hearne, 173-606. Stockholder who has agreed to investment of surplus 
in enlarging business estopped to ask under section dissolution because no dividends declared: 
Ibid. The provision for ‘‘ten’’ years suspension of dividends, line 17 of section (added by 
1915, c. 137), seems inconsistent with ‘‘six’’ years in line 13 (laws 1913, c. 147), and ten 
years must elapse: Ibid. Court not confined to decree of dissolution hereunder, but consider- 
ing provisions of article 12 of this chapter on Reorganization, ss. 1221-1224, may decree sale 
of franchise with property, conferring on purchasers right to reorganize: Wood yv. Staton, 
174-245. 


1187. Involuntary, by attorney-general. An action may be brought by the 
attorney-general in the name of the state against a corporation for the purpose 
of annulling its charter upon the ground that it was procured upon a fraudu- 
lent suggestion, or concealment of a material fact, by the persons incorporated 
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or by some of them, or with their knowledge or consent; or for the purpose of 
annulling the existence of a corporation, other than municipal, when such cor- 
poration— 

Corporation cannot endure for longer time than prescribed in charter, and no judicial pro- 
ceedings necessary to terminate its existence; but forfeiture at an earlier date for fraud in 
procuring charter, or for abuse, usurpation or nonuser of its powers can only be enforced by 
state hereunder: Asheville Diy. v. Aston, 92-578. The state may waive the forfeiture: Atty.- 
Gen. v. R. R., 28-456. 

Formerly attorney-general could not bring action to vacate charter of his own motion, but 
required authority of legislature: Atty.-Gen. v. R. R., 134-481. 

1. Offends against the act creating, altering, or renewing it. 


See Mining Co. v. Goodhue, 118-981, considering effect of state corporation organizing by 
holding first stockholders’ meeting outside state. 


a) 


2. Violates any law by which it has forfeited its charter by abuse of its power. 
See Atty.-Gen. v. R. R., 28-456. 


3. Has forfeited its privileges or franchises by failure to exercise its power. 

4, Has done or omitted any act which amounts to a surrender of its cor- 
porate rights, privileges and franchises. 

5. Has exercised a franchise or privilege not conferred upon it by law. 

Quo warranto said to be remedy against foreign corporation improperly doing business in 
state: Mining Co. vy. Lumber Co., 173-593—to determine corporation’s right to exercise emi- 
nent domain: Power Co. v. Power Co., 171-248; Land Co. v. Traction Co., 162-314—to deter- 
mine right of banking company to establish branches: Banking Co. y. Tate, 122-313. 

See generally as to effect of ultra vires acts, under section 1128. 

6. Has failed to use its powers for two or more consecutive years. 

7. Has become insolvent as manifested by the return of an execution unsatis- 
fied upon a judgment against the corporation docketed in the superior court of 
the county where it has its principal place of business. 

See Simmons v. S. S. Co., 113-147. 


It is the duty of the attorney-general, whenever he has reason to believe that 
any of these acts or omissions can be established by proof, to bring an action 
in every case of public interest, and also in every other case in which satisfactory 
security is given to indemnify the state against the costs and expenses to be 
incurred thereby. 

Rey., s. 1198; Code, ss. 604, 605; 1889, ¢. 533. 


1188. Forfeiture or dissolution for failure to organize or act. When a charter 
has been granted creating a corporation, and the incorporators for two years 
neglect to organize and carry into effect the intent of the charter, or when organ- 
ized, if they for two consecutive years cease to act, then this disuse of their 
corporate privileges and powers is a forfeiture of the charter. If, after thirty 
days notice by the secretary of state, the corporation fails to surrender its cor- 
porate rights or to dissolve, in the manner provided in this chapter, the secre- 
tary of state shall report it to the attorney-general, who shall institute an appro- 
priate action for its dissolution. 

Reyv., s. 1246; Code, s. 688; 1901, ¢. 2, s. 106. 


Failure for two years to organize may be ground for state to bring quo warranto, but 
cannot be taken advantage of collaterally to attack corporation’s right to exercise its powers: 
Boyd v. Redd, 120-335, and cases cited. See, also, under sections 1128, 1187. 

Section referred to: R. R. v. Alsbrook, 110-137. 
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1189. Forfeiture for nonuser by hydro-electric companies. All waterpower, 
hydro-electric power, and water companies or corporations organized in this 
state shall be required to begin active work in making their proposed develop- 
ment within two years after their organization and diligently to prosecute their 
work on the same until it has been completed; and a failure to begin the work 
or development within the time, and to diligently prosecute work on the same 
until its completion, as herein provided, shall be legal grounds for declaring their 
charter rights, privileges and franchises forfeited, by the state, acting through 
its attorney-general, upon the recommendation of the corporation commission 
of this state: Provided, this section shall not apply to any company which is 
supplying the public and is meeting the demands of the public for its services. 

UP NSS ©, WER, Sy Ze 


1190. Involuntary, by bankruptcy. When a corporation chartered under the 
laws of this state is adjudged bankrupt under the laws of the United States, 
the charter of the corporation is forfeited without further action, unless the 
stockholders determine by appropriate resolutions to continue the corporate 
existence of the corporation after the adjudication in bankruptcy, and furnish 
the secretary of state with a duly certified copy of the resolutions, all within 
six months after the adjudication. The stockholders of a bankrupt corporation 
whose existence is continued by the foregoing procedure must pay all privi- 
lege taxes which have accrued against the corporation since the adjudication, 
together with a fee of one dollar allowed the secretary of state for recording and 
filing the certificate provided for in this section. 

ahs Oy ils SEZ, ay 

Section applied: Stagg v. Land Co., 171-583. 


1191. When franchises forfeited by neglect, etc., corporation dissolved; costs. 
If it is adjudged that a corporation against which an action has been brought 
has forfeited by neglect, abuse, or surrender, its corporate rights, privileges and 
franchises, judgment shall be rendered that the corporation be excluded from 
such rights, privileges and franchises, and that it be dissolved. If judgment 
is rendered in such action against a corporation, or against persons claiming to 
be a corporation, the court may cause the costs to be collected by execution against 
the persons making the claim, or by attachment or process against the directors 
or other officers of the corporation. 

Rey., ss. 1209, 1210; Code, ss. 617, 618. 


1192. Service of summons in action for dissolution. In an action for the 
dissolution of a corporation, or for the appointment of a receiver thereof, the 
summons must be served on the corporation by service on an officer or agent upon 
whom other process can be served, and shall be served on the stockholders, credi- 
tors, dealers and others interested in the affairs of the company by publishing 
a copy at least weekly for two successive weeks in some newspaper printed in 
the county in which the corporation has its principal place of business, or if 
there is no such newspaper published, by posting a copy of the summons at the 
door of the courthouse of such county, and publishing a copy for the time and in 
the manner aforesaid in a newspaper published nearest the county seat of the 
county in which the corporation has its principal place of business or in a news- 
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paper published in the city of Raleigh. This publication is sufficient service on 
all the stockholders, creditors of, or dealers with, the corporation, and upon the 
corporation, if no officer can after due diligence be found in the state and it has 
no process agent in the state; and all such stockholders, creditors or dealers or 
other parties interested may intervene in said proceedings and become parties 
thereto for themselves, or for others in like interest, under such rules as the 
court for the purpose of justice prescribes. 
Rey., 8. 1199; Code; s/ 695; 1911, c. 178, s. 1. 


1193. Corporate existence continued three years. All corporations whose char- 
ters expire by their own limitation, or are annulled by forfeiture or otherwise, 
shall continue to be bodies corporate for three years after the time when they 
would have been so dissolved, for the purpose of prosecuting and defending 
actions by or against them, and of enabling them gradually to settle and close 
their concerns, to dispose of their property, and to divide their assets; but not 
for the purpose of continuing the business for which the corporation was estab- 
lished. In any pending action the court, in its discretion, may extend the time 
for winding up the affairs of such corporation. 

Rey., s. 1200; Code, s. 667; 1901, c. 2, s. 58. 

Section relates to corporations whose charters expire by limitation or are annulled by for- 
feiture or otherwise: Heggie v. B. and L. Assn., 107-581—and statutory remedy must be 
pursued within three years or corporation and individual stockholders released from liability: 
Von Glahn vy. DeRossett, 81-467. 

Judgment against corporation rendered upon process issued after it has ceased to exist is of 
no validity: Dobson v. Simonton, 86-492—and where old corporation merged into new this 
section does not apply so as to make old corporation necessary party to action against suc- 
ceeding corporation, Friedenwald v. Tobacco Works, 117-544. 

Section merely referred to: Smathers vy. Bank, 135-413; Kruger v. Bank, 123-19; Wilson 
v. Leary, 120-92; Asheville Div. vy. Aston, 92-586; Marshall v. Railroad, 92-332. 


1194. Directors to be trustees; powers and duties. On the dissolution in any 
manner of a corporation, unless otherwise directed by an order of the court, the 
directors are trustees thereof, with full power to settle the affairs, collect the 
outstanding debts, sell and convey the property, and, after paying its debts, 
divide any surplus money and other property among the stockholders. The 
‘trustees have power to meet and act under the by-laws of the corporation, and, 
under regulations to be made by a majority, to prescribe the terms and condi- 
tions of the sale of such property, and they may sell all or any part for cash, or 
partly on credit, or take mortgages or bonds for part of the purchase price for 
all or any part of the property. They have power to sue for and recover the said 
debts and property in the name of the corporation, and are suable in the same 
name for the debts owing by it, and are jointly and severally responsible for 
such debts only to the amount of property of the corporation which comes into 
their possession as trustees. 

Gye Ss el 0leet 202s COdem SOG tent OUl. Ce 2 Sade O98 OU! 


Duty of directors to preserve assets of corporation and administer them for benefit of credi- 
tors: McIver v. Hardware Co., 144-478; Bank v. Cotton Mills, 115-507; Electrie Light Co. 
v. Hlectric Light Co., 116-119; Hill v. Lumber Co., 113-173—and they cannot sell practically 
entire assets for own advantage and to prejudice of creditors, and in case they do they are 
jointly and severally liable, together with purchaser, for corporate debts, Ibid. 

Confession of judgment by insolvent corporation in favor of director who is a creditor, 
upon debt theretofore existing, is void as against other creditors: Hill v. Lumber Co., 113-173. 


33 513 


1195 CORPORATIONS—Anrrt. 8 Ch, 22 


Failure to proceed under statute within three years releases corporation and stockholders 
from liability for debts: Von Glahn v. DeRossett, 81-467. 

Corporation debts not extinguished by dissolution, see section 1199. 

As to ‘‘trust fund’’ doctrine of corporation assets, especially after insolvency, see under 
section 1156. For position of directors, see under 1144. For corporate receivers, see sections 
1195, 1208 et seq. 


1195. Jurisdiction of superior court. When a corporation is dissolved, in any 
manner whatsoever, the superior court, on application of a creditor or stock- 
holder, may either continue the directors as trustees or appoint one or more 
persons receivers of the corporation. The court has jurisdiction of the applica- 
tion, and of all questions arising in the proceedings thereon, and may make, at 
any place in the district, any orders, injunctions, or decrees therein as justice and 
equity require. The powers of such trustees or receivers are as elsewhere given 
in this chapter, and may be continued as long as the court thinks necessary. 

Rey., ss. 1203, 1204; Code, ss. 619, 668, 669; 1901, c. 2, ss. 61, 62. 

See as to corporation receivers, generally, section 1208 et seq. 

Statutory remedy provided in this and two preceding sections for securing settlement of 
affairs of defunct corporation is exclusive and supersedes equitable powers of the court: 
Von Glahn v. DeRossett, 81-467. Under section court may take entire charge of winding up 
corporate business after dissolution, and it must do so at instance of creditor or stockholder: 
White v. Kineaid, 149-415. Section applies to foreign corporations doing business here: Silk 
Co. v. Spinning Co., 154-421. Remedy of creditors is by creditor’s bill to have assets admin- 
istered for their benefit: Latta v. Electric Co., 146-285; Holshouser v. Copper Co., 138-251; 
Hill v. Lumber Co., 113-173. 

As to appointment of receiver, see Mitchell v. Realty Co., 169-516; Silk Co. v. Spinning Co., 
154-421; Greenleaf v. Land Co., 146-505; Latta v. Hlectric Co., 146-285; Smathers v. Bank, 
135-413; Huet v. Lumber Co., 138-443; Bank v. Bank, 127-432; Black v. Gentery, 119-504; 
Bank v. Cotton Mills, 115-507; Guilford v. Georgia Co., 112-34; Marshall v. R. R., 92-322; 
Young v. Rollins, 85-485, 90-125; Railroad v. Rollins, 82-523; Dobson vy. Simonton, 78-66. 
If, during existence of corporation, its officers fraudulently or unlawfully dispose of any of 
its property, creditors are entitled to receiver: Latta v. Electric Co., 146-285. Where receiver 
appointed at suit of one creditor, it is for benefit of all creditors: Lenoir v. Imp. Co., 117-471. 

As to title of receiver to the assets of corporation, and the lien gained thereon by creditor’s 
bill, see Bank vy. Bank, 127-482; Fisher v. Bank, 132-769. Receiver represents the corpora- 
tion: Howe v. Harper, 127-358. 

For general powers and duties of receivers hereunder, see Davis v. Industrial Mfg. Co., 114- 
326; Atty.-Gen. v. Roanoke Nay. Co., 84-710. Receiver may sue either in own name or in 
that of corporation: Millinery Co. v. Ins. Co., 160-130; Smathers v. Bank, 135-413; Davis v. 
Mfg. Co., 114-221; Gray v. Lewis, 94-392—and in such suit mutual debts and credits may be 
adjusted: Davis v. Mfg. Co., 114-321. Receiver may collect assets, and prosecute and defend 
suits after corporation ceases to exist by expiration of charter: Asheville Div. v. Aston, 
92-578—moreover power of receiver may be continued as long as court may think necessary 
for settlement, Ibid.; also Young v. Rollins, 90-125. For action by receiver to collect assets 
alleged to have been wasted, see Dunn v. Johnson, 115-258. For sufficiency of pleadings in 
suit by receiver to collect unpaid subscriptions, see Worth v. Wharton, 122-376. For liability 
of officers of defunct corporation to account with receiver for assets, see McIver v. Hardware 
Co., 144-478; Young v. Rollins, 90-125. 

Judgments rendered upon process issued after corporation ceased to exist are of no validity: 
Dobson v. Simonton, 86-492. 

As to meaning of ‘‘court’’ in the provision giving ‘‘court’’ jurisdiction, see section 1113, 
subsection 5. 

Section referred to: Wilson v. Leary, 120-90; Bank v. Cotton Mills, 115-507; Foundry Co. 
y. Killian, 99-501. 


1196. Injunction; notice and undertaking. An injunction to suspend the gen- 
eral and ordinary business of a corporation or to appoint a receiver shall not be 
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granted without due notice of the application therefor to the corporation, except 
where the state is a party to the proceeding, unless the plaintiff gives a written 
undertaking, executed by two sufficient sureties to be approved by the judge, to 
the effect that the plaintiff will pay all damages, not exceeding the sum men- 
tioned in the undertaking, which the corporation may sustain by reason of the 
injunction, or the appointment of the receiver, if the court finally decides that 
the plaintiff was not entitled thereto. The damages may be ascertained by a 
reference, or otherwise, as the court directs. 
Rey., s. 1205; Code, s. 348; C. C..P., s; 194. 


For injunctions generally, see sections 843-858. As to receivers, see under section 1195 and 
infra sections 1208-1217. Facts sufficient to sustain cause of action must be alleged before 
injunction will issue: Moore v. Mining Co., 104-534; Jones v. Comrs., 107-265, and cases 
cited. Where directors, who are authorized to issue and sell stock, make sale and sell stock 
it is too late for injunction: Huet v. Lumber Co., 138-443. 

Individual stockholders in their own name are not proper parties to assert rights of cor- 
poration: Moore vy. Mining Co., 104-534—unless they resort to remedy specified by charter and 
fail to secure same, Ibid. 

As to remedy of creditors by creditor’s bill, see Holshouser y. Copper Co., 138-251; Hill v. 
Lumber Co., 113-173. 


1197. Wages for two months lien on assets. In case of the insolvency of a cor- 
poration all persons doing labor or service of whatever character in its regular 
employment have a lien upon the assets thereof for the amount of wages due 
to them for all labor, work, and services rendered within two months next pre- 
ceding the date when proceedings in insolvency were actually instituted and 
begun against the corporation, which lien is prior to all other liens that can be 
acquired against such assets. 

Rey., s. 1206; 1901, c. 2, s. 87. 

Lien given by statute recognized: Riley v. Sears, 156-267. Contractors not entitled to lien 
as laborers: Iron Co. v. Bridge Co., 169-512. Officers and owners of corporation not entitled 
to lien hereunder: Alexander v. Farrow, 151-320. Lien does not attach to property not be- 
longing to corporation: Roberts v. Mfg. Co., 169-27—does not have priority over mortgage on 
property when acquired by corporation: Humphrey v. Lumber Co., 174-514. Notice of lien 
not required to be filed: Walker v. Lumber Co., 170-460. Lien herein given does not destroy 
lien for labor after company in hands of receiver: Ibid. Bankruptcy proceeding works dis- 
solution unless statutory conditions complied with: Stagg v. Lumber Co., 171-583. 

Mortgaged property subject to execution for labor, etc., see section 1140 and cases cited 
there. ‘ 


1198. Distribution of funds. After payment of all allowances, expenses and 
costs, and the satisfaction of all general and special liens upon the funds of the 
corporation to the extent of their lawful priority, the creditors shall be paid 
proportionately to the amount of their respective debts, and shall be entitled to 
distribution on debts not due, making in such case a rebate of interest when 
interest is not accruing on the same. Any surplus funds, after payment of the 
creditors and costs, expenses and allowances, shall be paid to the preferred 
stockholders according to their respective shares, and if there still be a surplus, 
it shall be divided and paid to the general stockholders proportionately, accord- 
ing to their respective shares. Upon the distribution of the assets of an insol- 
vent corporation, judgment of dissolution shall be entered and a certified copy 
of the judgment filed in the office of the secretary of state, and also in the office 
of the clerk of the superior court of the county in which the principal office of the 
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corporation is located, and the same shall be recorded in the Corporation Book 
and in the Record of Incorporations in these offices respectively. Thereupon 
the corporation is dissolved without being required to comply with section 1182 
under this chapter. 

Rey., s. 1207; Code, s. 670; 1901, c. 2, ss. 63, 89; 1909, c. 15, s. 1. 


See, as to receivers, under section 1195 and sections 1208-1217. Order for distribution of 
funds should not be made until fund is in court; such order can be made at any time as to 
funds then in court: Strauss v. Loan Assn., 118-556. Receiver required to pay all debts if 
assets sufficient: McIver v. Hardware Co., 144-483; Bank vy. Cotton Mills, 115-515—and if 
assets insufficient must distribute equally and ratably subject to priorities already accrued: 
Worth y. Bank, 122-404; Bank v. Cotton Mills, 115-115. Debts to be paid pro rata after 
valid liens: Observer Co. v. Little, 175-42. Priorities determined for payment of funds in 
hands of receiver: Humphrey v. Lumber Co., 174-514. 

Judgment against receiver merely establishes debt, and gives judgment creditor no prefer- 
ence in distribution of assets: Lacy v. Clinton Loan Asgsn., 132-131. 

Corporate debts must be paid before stockholders get anything: McIver v. Hardware Co., 
144-483. 

In taxing costs and expenses of receiver of insolvent corporation, lower liens should lose 
rather than prior liens: Lumber Co. v. Lumber Co., 152-270. 

Receiver is not justified in appealing from a judgment in an action between creditors as to 
distribution of fund: Bank vy. Bank, 127-432. 

Section merely referred to in Asheville Diy. y. Aston, 92-586. 

For construction of provision for voluntary dissolution, referred to in last line of this 
section, see under section 1182. 


1199. Debts not extinguished nor actions abated. In case of the dissolution of 
a corporation, the debts due to and from it are not thereby extinguished, nor do 
actions against a corporation which is dissolved before final judgment abate 
by reason thereof, but no judgment shall be entered therein without notice to 
the trustees or receivers of the corporation. 

Rey., ss. 1201, 1208; Code, s. 687; 1901, c. 2, ss. 59, 64. 

For directors as trustees on dissolution, section 1194; for receivers, section 1195 and 
references. 


1200. Copy of judgment to be filed with secretary of state; costs. A copy of 
every judgment dissolving a corporation or forfeiting its charter shall be forth- 
with filed by the clerk of the court in the office of the secretary of state, and 
a note thereof shall be made by the secretary of state on the charter or certifi- 
cate of incorporation and in the index thereof, and be published by him in the 
annual report hereinafter provided for, the cost of which shall be taxed by the 
clerk of the superior court in the action wherein the corporation is dissolved. 

Rev, 8.1211 + 190d Veh 2,S* Gd: 


Art. 9. ExErcurion 


1201. How issued; property subject to execution. If a judgment is rendered 
against a corporation, the plaintiff may sue out such executions against its 
property as is provided by law to be issued against the property of natural 
persons, which executions may be levied as well on the current money as on the 
goods, chattels, lands and tenements of such corporation. 

Rey, s. 1212; 1901, c..2, 8. 66. 


For executions, see section 675. Proceedings supplemental to execution lie against corpora- 
tions: LaFountain v. Underwriters Assn., 79-514. Corporate property and franchise must go 
together in certain cases and cannot be sold separately: James v. Railroad, 121-527; Pipe 
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and Foundry Co. v. Howland, 111-625; Gooch v. McGee, 83-59. Court may enjoin sale under 
execution of franchise and property of corporation when it is in hands of the court: Atty.- 
Gen. v. Roanoke Navy. Co., 84-705. 


1202. Agent must furnish information as to property to officer. Every agent 
or person having charge or control of any property of the corporation, on 
request of a public officer having for service a writ of execution against it, shall 
furnish to him the names of the directors and officers thereof, and a schedule of 
all its property, including debts due or to become due, so far as he has knowl- 
edge of the same. 

HCV Stel LOOln Cres Sy Obes 


1203. Shares of stock subject to; agent must furnish information. Any share 
or interest in any bank, insurance company, or other joint stock company, that 
is or may be incorporated under the authority of this state, or incorporated 
or established under the authority of the United States, belonging to the defend- 
ant in execution, may be taken and sold by virtue of such execution in the same 
manner as goods and chattels. The clerk, cashier, or other officer of such com- 
pany who has at the time the custody of the books of the company shall, upon 
being shown the writ of execution, give to the officer having it a certificate of 
the number of shares or amount of the interest held by the defendant in the 
company ; and if he neglects or refuses to do so, or if he willfully gives a false 
certificate, he shall be liable to the plaintiff for the amount due on the execution, 
with costs. 

Rey., ss. 1214, 1215; 1901, ec. 2, ss. 69, 70. 


Prior to statute, shares not subject to execution: Pool v. Glover, 24-129; Cooper v. Canal 
Co., 6-195. Action to compel corporation to transfer on books stock purchased under execu- 
tion sale: Morehead v. R. R., 96-362. Shares liable to attachment, see section 818; also 
Bleakley v. Candler, 169-16. 


1204. Debts due corporation subject to; duty and liability of agent. If an offi- 
cer holding an execution is unable to find other property belonging to the corpora- 
tion liable to execution, he or the judgment creditor may elect to satisfy such 
execution in whole or in part out of any debts due the corporation; and it is the 
duty of any agent or person having custody of any evidence of such debt to 
deliver it to the officer, for the use of the creditor, and such delivery, with 
a transfer to the officer in writing, for the use of the creditor, and notice to the 
debtor, shall be a valid assignment thereof; and the creditor may sue for and 
collect the same in the name of the corporation, subject to such equitable setoffs 
on the part of the debtor as in other assignments. Every agent or person who 
neglects or refuses to comply with the provisions of this and the last preceding 
section is liable to pay to the execution creditor the amount due on the execu- 
tion, with costs. 

Rey., s. 1216; 1901, c. 2, s. 68. 


1205. Violations of three preceding sections misdemeanor. If any agent or 
person having charge or control of any property of a corporation, or any clerk, 
cashier, or other officer of a corporation, who has at the time the custody of the 
books of the company, or if any agent or person having custody of any evidence 
of debt due to a corporation, shall, on request of a public officer having in his 
hands for service an execution against the said corporation, willfully refuse to 
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eive to such officer the names of the directors and officers thereof, and a schedule 
of all its property, including debts due or to become due, or shall willfully refuse 
to give to such officer a certificate of the number of shares, or amount of interest 
held by such corporation in any other corporation, or shall willfully refuse to 
deliver to such officer any evidence of indebtedness due or to become due to such 
corporation, he shall be guilty of a misdemeanor. 

Rev., s. 3690; 1901, c. 2, ss. 67, 68, 70. 


1206. Proceedings when custodian of corporate books is a nonresident. When 
the clerk, cashier, or other officer of any corporation incorporated under the 
laws of this state, who has the custody of the stock-registry books, is a nonresi- 
dent of the state, it is the duty of the sheriff receiving a writ of execution issued 
out of any court of this state against the goods and chattels of a defendant in 
execution holding stock in such company to send by mail a notice in writing, 
directed to the nonresident clerk, cashier, or other officer at the postoffice near- 
est his reputed place of residence, stating in the notice that he, the sheriff, holds 
the writ of execution, and out of what court, at whose suit, for what amount, and 
against whose goods and chattels the writ has been issued, and that by virtue of 
such writ he seizes and levies upon all the shares of stock of the company held 
by the defendant in execution on the day of the date of such written notice. It 
is also the duty of the sheriff on the day of mailing the notice to affix and set 
up upon any office or place of business of such company, within his county, 
a like notice in writing, and on the same day to serve like notice in writing upon 
the president and directors of the company, or upon such of them as reside in 
his county, either personally or by leaving the same at their respective places 
of abode. The sending, setting up, and serving of such notices in the manner 
aforesaid constitutes a valid levy of the writ upon all shares of stock in such 
company held by the defendant in execution, which have not at the time of the 
receipt of the notice by the clerk, cashier, or other officer, who has custody of 
the stock-registry books, been actually transferred by the defendant; and there- 
after any transfer or sale of such shares by the defendant in execution is void 
as against the plaintiff in the execution, or any purchaser of such stock at any 
sale thereunder. 

Rey., Sxl217 1901. @ 23:8 Td: 


1207. Duty and liability of nonresident custodian. The nonresident clerk, 
cashier, or other officer in such corporation, to whom notice in writing is sent 
as prescribed in the preceding section, shall send forthwith to the officer having 
the writ, a statement of the time when he received the notice and a certificate 
of the number of shares held by the defendant in the corporation at the time of 
the receipt, not actually transferred on the books of the corporation; and the 
sheriff, or other officer, on receipt by him of this certificate, shall insert the num- 
ber of shares in the inventory attached to the writ. If the clerk, cashier, or other 
officer in such corporation neglects to send the certificate as aforesaid or will- 
fully sends a false one, he is liable to the plaintiff for double the amount of 
damages occasioned by his neglect, or false certificate, to be recovered in an 
action against him; but the neglect to send, or miscarriage of the certificate, 
does not impair the validity of the levy upon the stock. 

Revi 822185) 1901 ei2y 82°72: 
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Art, 10. Recrrvers 


1208. Appointment and removal. When a corporation becomes insolvent or 
suspends its ordinary business for want of funds, or is in imminent danger of 
insolvency, or has forfeited its corporate rights, or its corporate existence has 
expired by limitation, a receiver may be appointed by the court under the same 
regulations that are provided by law for the appointment of receivers in other 
cases; and the court may remove a receiver or trustee and appoint another in 
his place, or fill any vacancy. Everything required to be done by receivers or 
trustees is valid if performed by a majority of them. 

Rey., ss. 1219, 1223: Code, s. 668; 1901, ¢ 2; ss. 73, 79. 

As to receivers generally, see sections 859-862, in chapter Civil Procedure. For other anno- 
tations as to corporation receivers, see section 1195. 

Receiver may be appointed, when corporation fails to meet obligation or suspends business: 
Holshouser v. Copper Co., 138-251; Bank v. Mfg. Co., 176-318—or when corporation insolvent 
or in imminent danger of insolvency, Bank v. Cotton Mills, 115-515; Silk Co. v. Spinning 
Co., 154-421—or when trustee of sinking fund to pay debts of corporation loaned the money 
to a bankrupt firm without authority, Railroad v. Wilson, 81-223—or where corporation dis- 
solved and there is a contest as to rights of different creditors to the assets, there being no 
officer of the corporation, Dobson v. Simonton, 78-63. Receiver should not be appointed to 
enable stockholder, who has deposited stock as collateral for debt, to have an account of cor- 
porate assets: Huet v. Lumber Co., 138-443. Organization of new corporation at once dis- 
solves the old; and creditors of defunct corporation are entitled to have receiver appointed to 
apply its property to their debts: Marshall v. R. R., 92-322. 

Where prior action for appointment of receiver is pending, court will not entertain jurisdic- 
tion of another action in which same relief demanded: Young y. Rollins, 85-485—also where 
corporation dissolved by legislature and powers transferred to new corporation, courts cannot 
on ex parte application appoint receiver of defunct corporation, Ibid. 

Party to proceedings should not be appointed receiver: Ibid. 

Powers of directors and stockholders cease upon appointment of receiver, and they can 
make no contract which will bind corporation after such appointment: Lenoir v. Imp. Co., 
117-475. 

Party who has had receiver appointed has no right to have him discharged against protest 
of nonsatisfied creditor who might be damaged by such discharge: Ibid. 

Existence of corporation not affected by fact that corporation has gone into hands of re- 
ceiver and property sold: Pinchback v. Mining Co., 137-171. As to duration of receivership, 
see Asheville Div. v. Aston, 92-586; Young v. Rollins, 90-125. 

Right of receiver to bring suit: Millinery Co. v. Ins. Co., 160-130. 

Section merely referred to in Smathers vy. Bank, 135-413; Fisher v. Bank, 132-774; Wilson 
y. Leary, 120-92; Cotton Mills v. Cotton Mills, 115-485; Dunn vy. Johnson, 115-258; Foundry 
Co. v. Killian, 99-504. 


1209. Powers and bond. The receiver has power and authority to— 

1. Demand, sue for, collect, receive and take into his possession all the goods 
and chattels, rights and credits, moneys and effects, lands and tenements, books, 
papers, choses in action, bills, notes, and property of every description of the 
corporation. 

2. Foreclose mortgages, deeds of trust, and other liens executed to the cor- 
poration. 

3. Institute suits for the recovery of any estate, property, damages, or demands 
existing in favor of the corporation, and he shall, upon application by him, be 
substituted as party plaintiff in the place of the corporation in any suit or pro- 
ceeding pending at the time of his appointment. 

4, Sell, convey, and assign all of the said estate, rights, and interest. 

5. Appoint agents under him. 
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6. Examine persons and papers, and pass on claims as elsewhere provided in 
this article. 

7. Do all other acts which might be done by the corporation, if in being, 
that are necessary for the final settlement of its unfinished business. 

The powers of the receiver may be continued as long as the court thinks 
necessary, and the receiver shall hold and dispose of the proceeds of all sales 
of property under the direction of the court, and, before acting, must enter into 
such bond and comply with such terms as the court’ prescribes. 

Rev., ss. 1222, 1231; Code, s. 668; 1901, c. 2, ss. 74, $4. 

See, also, references at head of note to section 1208. 

Title of receiver relates to date of appointment: Fisher v. Bank, 132-775; Bank v. Bank, 
127-432—but his possession does not interfere with prior liens, Pelletier vy. Lumber Co., 123- 
596. Where corporation in hands of receiver, before stockholder can sue for injury to cor- 
poration, he must show demand on, and refusal of, receiver to sue: Coble vy. Beall, 130-533. 
Receiver may sue either in own name or in that of corporation:. Smathers y. Bank, 135-413, 
and eases under 1195. 

As to duration of receivership, see Asheville Div. y. Aston, 92-586; Young v. Rollins, 90-125. 

POWERS AND DUTIES OF RECEIVER. Receiver has sole right to collect assets of 
insolvent corporation: Dunn y. Johnson, 115-258—and may maintain action against officer of 
insolvent corporation to recover corporate property in his hands, Ibid.—also has right to 
enjoin resident creditor of corporation from prosecuting suit in another state which hinders 
his collection of assets, Davis v. Lumber Co., 132-233—to recover for usury paid, Riley vy. 
Sears, 154-509. 

Receiver may collect assets and prosecute and defend suits after corporation ceases to exist 
by expiration of charter: Asheville Div. v. Aston, 92-578—though judgments against cor- 
poration rendered upon process issued after it has ceased to exist are of no validity, Dobson 
v. Simonton, 86-493. It is duty of receiver to appeal where he thinks the corporation he 
represents has not had justice: Strauss v. Loan Assn., 118-556—though not his duty to appeal 
in interest of one creditor or stockholder against another, Ibid. 

Sufficiency of complaint in action by receiver to recover unpaid subscriptions discussed in 
Worth vy. Wharton, 122-376. For duty of officers of defunct corporation to turn over cor- 
porate property to receiver, see Young y. Rollins, 90-125. 

Corporation purchasing practically entire assets of another corporation without provision 
for debts is liable to receiver of defunct corporation for such debts: McIver vy. Hatdware 
Co., 144-478; see Marshall v. R. R., 92-322. 

RECEIVER’S BOND. Liability of sureties on receiver’s bond only enforcible by action; 
they cannot be proceeded against by motion in the cause: Black v. Gentery, 119-502. Where 
judgment is obtained against receiver he is not necessary party to action against sureties on 
bond: Ibid. Leave of court necessary before suing sureties: Black vy. Gentery, 119-504; 
Boothe v. Upchurch, 110-64—except where receiver is ex officio receiver of certain funds, 
Boothe v. Upchurch, 110-62; Black v. Gentery, 119-504—and complaint should allege that 
leave has been granted in case where same necessary, Ibid.—but omission to so allege is cured 
by failure to demur upon that ground, Ibid.; Wilson v. Rankin, 129-447. 


1210. Title and inventory. All of the real and personal property of an insol- 
vent corporation, wheresoever situated, and all its franchises, rights, privileges 
and effects, upon the appointment of a receiver, forthwith vest in him, and the 
corporation is divested of the title thereto. Within thirty days after his appoint- 
ment he shall lay before the court a full and complete inventory of all estate, 
property, and effects of the corporation, its nature and probable value, and an 
account of all debts due from and to it, as nearly as the same ean be ascer- 
tained, and shall make a report of his proceedings to the superior court at every 
civil term during the continuance of the trust. 

Rey., ss. 1224, 1225; 1901, c. 2, ss. 75, 80. 
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The property vests in the receiver, and he should be made a party to an action affecting it: 
Black v. Power Co., 158-468; Hollowell v. R. R., 153-19; Kissenger v. Fitzgerald, 152-247. 

Title of receiver relates only to time of appointment: Hardware Co. v. Holt, 173-308; 
Fisher vy. Bank, 132-769; Bank vy. Bank, 127-432; Pelletier v. Lumber Co., 123-596—and he 
takes property subject to existing liens: Withrell vy. Murphy, 154-82; Fisher v. Bank, 132-769; 
Bank y. Bank, 127-432; Pelletier v. Lumber Co., 123-596. Receiver’s title has priority over 
judgment docketed after appointment and before qualification: Hardware Co. v. Holt, 173- 
308—and over unregistered mortgages, etc., Observer Co. v. Little, 175-42. 

Vesting of property in receiver is not a change of ownership that would forfeit insurance 
policy: Pants Co. v. Ins. Co., 159-78. 

For duty of officers of defunct corporation to turn over corporate property to receiver, see 
Young y. Rollins, 90-125. 


1211. May send for persons and papers; penalty for refusing to answer. The 
receiver has power to send for persons and papers, and to examine any persons, 
including the creditors, claimants, president, directors, and other officers and 
agents of the corporation, on oath or affirmation (which oath or affirmation the 
receiver may administer), respecting its affairs and transactions and its estate, 
money, goods, chattels, credits, notes, bills, choses in action, real and personal 
estate and effects of every kind; and also respecting its debts, obligations, con- 
tracts, and liabilities, and the claims against it; and if any person refuses to be 
sworn or affirmed, or to make answers to such questions as may be put to him, 
or refuse to declare the whole truth touching the subject-matter of the examina- 
tion, the court may, on report of the receiver, commit such person as for contempt. 

Rey., s. 1227; 1901, c. 2, s. 78. 

Duty of receiver to investigate claim: Black v. Power Co., 158-468. 


1212. Proof of claims; time limit. AI] claims against an insolvent corporation 
must be presented to the receiver in writing; and the claimant, if required, 
shall submit himself to such examination in relation to the claim as the receiver 
directs, and shall produce such books and papers relating to the claim as shall 
be required. The receiver has power to examine under oath or affirmation all 
witnesses produced before him touching the claim, and shall pass upon and allow 
or disallow the claims or any part thereof, and notify the claimants of his 
determination. The court may limit the time within which creditors may present 
and prove to the receiver their respective claims against the corporation, and 
may bar all creditors and claimants failing to do so within the time limited 
from participating in the distribution of the assets of the corporation. The court 
may also prescribe what notice, by publication or otherwise, must be given to 
creditors of such limitation of time. 

Reyouss 228, 1229 1901" cds ss.isie 82: 

Court may limit time for creditors to present claims: Black v. Power Co., 158-468—or may 
permit filing after time limited, Hardware Co. vy. Holt, 173-304; see Bank v. Creditors, 80-9. 

Manner of presenting claims: Black v. Power Co., 158-468. All claims should be heard 
and disposed of before receiver discharged: Lenoir v. Imp. Co., 117-472—and officer filing 
claim for salary should be allowed opportunity to show contract with company for entire year 
made before appointment of receiver: Ibid. 


1213. Report on claims to court; exceptions and jury trial. It is the duty of 
the receiver to report to the term of the superior court subsequent to a finding by 
him as to any claim against the corporation, and exceptions thereto may be filed 
by any person interested, within ten days after notice of the finding by the 
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receiver, and not later than within the first three days of the said term; and, if, 
on an exception so filed, a jury trial is demanded, it is the duty of the court to 
prepare a proper issue and submit it to a jury; and if the demand is not made 
in the exceptions to the report the right to a jury trial is waived. The judge 
may, in his discretion, extend the time for filing such exceptions. : 
Revi selZ30 21 OU Ce 2a Smoss 
Claims reported to and acted on by court: Black vy. Power Co., 158-468. 


1214. Property sold pending litigation. When the property of an insolvent 
corporation is at the time of the appointment of a receiver incumbered with 
mortgages or other liens, the legality of which is brought in question, and the 
property is of a character materially to deteriorate in value pending the litiga- 
tion, the court may order the receiver to sell the same, clear of incumbrance, at 
public or private sale, for the best price that can be obtained, and pay the money 
into the court, there to remain subject to the same liens and equities of all parties 
in interest as was the property before sale, to be disposed of as the court directs. 

Rey., s. 1232; 1901, c. 2, s. 86. 


1215. Compensation and expenses. Before distribution of the assets of an 
insolvent corporation among the creditors or stockholders, the court shall allow 
a reasonable compensation to the receiver for his services, not to exceed five per 
cent upon receipts and disbursements, and the costs and expenses of administra- 
tion of his trust and of the proceedings in said court, to be first paid out of said 
assets. 

Reyv., s. 1226; 1901, c. 2, s. 88. 

Costs and expenses of receivership are to be paid first out of assets, but are not prior to 
mortgage, subject to which corporation acquired the property: Humphrey y. Lumber Co., 
174-514. Error to tax costs against first mortgage whose priority established over general 
creditors: Lumber Co. vy. Lumber Co., 150-281. 

Commissions are part of costs and expense of suit, and should be paid as such: Cotton Mills 
v. Cotton Mills, 115-475; Simmons v. Allison, 119-556—and are usually taxed against losing 
party, Simmons y. Allison, 119-556—though court below may in its discretion divide same 
between parties, Ibid. 

Allowance of commissions and counsel fees by court prima facie correct, and supreme court 
will alter same only where clearly inadequate or excessive: Graham v. Carr, 133-449. Allow- 
ance of commissions is reviewable when made on wrong principle or when clearly inadequate 
or excessive: Bank v. Bank, 126-531. Allowance of commissions premature before work 
finished, as it cannot be determined before then whether commissions excessive or inadequate: 
Delafield vy. Construction Co., 118-105. Order allowing commissions is a final judgment, and 
appeal lies: Bank v. Bank, 126-531. 

Rate not exceeding five per cent on receipts and disbursements seems to be limit allowed: 
Bank vy. Bank, 126-531, and eases cited. 


1216. Debts provided for, receiver discharged. When a receiver has been 
appointed, and it afterwards appears that the debts of the corporation have 
been paid, or provided for, and that there remains, or can be obtained by further 
contributions, sufficient capital to enable it to resume its business, the court 
may, in its discretion, a proper case being shown, discharge the receiver, and 
decree that the property, rights, and franchises of the corporation revert to it, 
and thereafter the corporation may resume control of the same, as fully as if the 
receiver had never been appointed. 

Rey., s. 1220; 1901, c. 2, s. 76. 
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1217. Reorganization. When a majority in interest of the stockholders of the 
corporation have agreed upon a plan for its reorganization and a resumption by 
it of the management and control of its property and business, the corporation 
may, with the consent of the court, upon the reconveyance to it of its property 
and franchises, either by deed or decree of the court, mortgage the same for an 
amount necessary for the purposes of the reorganization; and may issue bonds 
or other evidences of indebtedness, or additional stock, or both, and use the same 
for the full or partial payment of the creditors who will accept the same, or other- 
wise dispose of the same for the purposes of the reorganization. 

REVea Sorel OU er a Sa iil. 


Art. 11. Taxrs anp FEES 


1218. Taxes for filing. For filing a certificate or other paper in the office of 
the secretary of state, for the corporate purposes named below, the following taxes 
shall be paid to the state treasurer for the use of the state: 

1. Certificate of incorporation, or extension or renewal of corporate existence, 
20 cents for each $1,000 of the total amount of capital stock authorized, but in 
no ease less than $25. 

2. Increase of capital stock, 20 cents for each $1,000 of the total increase author- 
ized, but in no ease less than $20. 

3. Change of name or nature of business, amended certificate of incorpora- 
tion (other than those otherwise provided for in this section), decrease of 
capital stock, increase or decrease of par value or number of shares, $20. 

4, Dissolution or change of principal place of business, $5. 

The above taxes are not cumulative, but when two or more are incurred at the 
same time, the largest single tax applicable shall apply. No such taxes need be 
paid by a benevolent, religious, educational, or charitable organization with no 
capital stock, or by a corporation created by virtue of section 1123 under this 
chapter for public parks and drives. 

Rey., 8.) 1233 ; 1901, c: 2,'s. 96; 1911, @ 155, ‘s. 5. 


1219. Fees to secretary of state and clerk of superior court. The secretary of 
state shall collect and retain the following fees: For recording the certificate 
of incorporation, one dollar for the first three copy sheets and ten cents for each 
copy sheet in excess thereof, and for official seal one dollar; for copying, the same 
fees as for recording. There shall be paid the clerk of the superior court for 
recording the certificate of incorporation a fee of three dollars. 

Rey., 8s. 1284; Code, s. 680; 1893, c. 318, s. 4; 1901, c 2, s. 96; 1917, c. 231, s. 84. 


1220. Corporate property in receiver’s hands liable for taxes. When listed or 
unlisted taxes are duly assessed and charged against and are due and unpaid 
by a corporation with chartered rights, doing business or with property in this 
state, or against a person residing in, doing business, or having property in this 
state, it is competent for an officer or tax collector who has the tax list to levy 
upon, seize, and take possession of that part of the property belonging to the 
corporation necessary to pay such taxes, even though the property is in the 
hands of a receiver duly appointed; and the officer or collector need not apply 
to the court appointing the receiver, or with jurisdiction of the property or the 
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receiver, for an order for the payment of said taxes. This section applies to 
all taxes, whether state, county, town or municipal, and shall be liberally con- 
strued in favor of and in furtherance of the collection of such taxes. 

Reyv., ss. 1236, 1237; Code, ss. 699, 670. 


Art. 12. RErorGANIZATION 


1221. Corporations whose property and franchises sold under order of court or 
execution. When the property and franchises of a public-service corporation are 
sold under a judgment or decree of a court of this state, or of the district court of 
the United States, or under execution, to satisfy a mortgage debt or other encum- 
brance thereon, such sale vests in the purchaser all the right, title, interest and 
property of the parties to the action in which such judgment or decree was made, 
to said property and franchise, subject to all the conditions, limitations and 
restrictions of the corporation; and the purchaser and his associates, not less 
than three in number, thereupon become a new corporation, by such name as 
they select, and they are the stockholders in the ratio of the purchase money 
by them contributed; and are entitled to all the rights and franchises and sub- 
ject to all the conditions, limitations and penalties of the corporation whose prop- 
erty and franchises have been so sold. In the event of the sale of a railroad in 
foreclosure of a mortgage or deed of trust, whether under a decree of court or 
otherwise, the corporation created by or in consequence of the sale succeeds to all 
the franchises, rights and privileges of the original corporation only when the 
sale is of all the railroad owned by the company and described in the mortgage 
or deed of trust, and when the railroad is sold as an entirety. If a purchaser at 
any such sale is a corporation, such purchasing corporation shall succeed to all 
the properties, franchises, powers, rights, and privileges of the original cor- 
poration: Provided, that this shall not affect vested rights and shall not be con- 
strued to alter in any manner the public policy of the state now or hereafter 
established with reference to trusts and contracts in restraint of trade. 

Rey., s. 1288; Code, ss. 697, 698 ; 1897, c. 805; 1901, c. 2, s. 99; 1918, c. 25, s. 1; 1919, c. 75. 


Method of reorganization under this article (sections 1221-1224) examined: Wood vy. Staton, 
174-245. Reorganization is made and certificate filed as evidence of corporate existence: 
Ibid. Section applies to judicial sale of property, not to lease: Hyder v. R. R., 167-584. 
Corporate property and franchise must be sold together: James v. R. R., 121-527; Bradley 
v. R. R., 119-927 (Appx.); Pipe and Foundry Co. v. Howland, 111-625; Gooch v. McGee, 
83-59. Sale of railroad under second mortgage, and conveyance thereunder subject to first 
mortgage, does not extinguish corporate existence of company: James v. R. R., 121-523— 
nor release corporation from liability to public for manner in which railroad operated, Ibid.— 
and in order that sale should work dissolution, another corporation must take the place, and 
assume obligations of old corporation, Ibid——though, when this is done, corporation will be 
domestic corporation, Ibid. See discussion of James v. R. R., 121-523, in Coal, ete., Co. v. 
R. R., 144-732. Upon foreclosure of mortgage of railroad, purchaser takes rights acquired 
by company in relation to right of way under charter: Barker v. R. R., 137:214; Hendrick v. 

R. R., 101-617. 


Dissolution effected by distribution of assets of insolvent corporation, see section 1198; by 
bankruptcy, see section 1190. 


1222. New owners to meet and organize. The persons for whom the property 
and franchises have been purchased shall meet within thirty days after the 
delivery of the conveyance made by virtue of said process or decree, and organ- 
ize the new corporation, ten days written notice of the time and place of the 
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meeting having been given to each of the said persons. At this meeting they shall 
adopt a corporate name and seal, determine the amount of the capital stock 
of the corporation, and shall have power and authority to make and issue certifi- 
cates of stock in shares of such amounts as they see fit. The corporation may 
then, or at any time thereafter, create and issue preferred stock to such an 
amount, and at such time, as they may deem necessary. 

Rey., ss. 1289, 1240; 1901, c 2, ss. 100, 101, 102. 


1223. Certificate to be filed with secretary of state. It is the duty of the new 
corporation, within one month after its organization to make certificate thereof, 
under its common seal, attested by the signature of its president, specifying the 
date of the organization, the name adopted, the amount of capital stock, and 
the names of its president and directors, and transmit the certificate to the secre- 
tary of state, to be filed and recorded in his office, and there remain of record. 
A certified copy of this certificate so filed shall be recorded in the office of the 
clerk of the superior court of the county in which is located the principal office 
of the corporation, and is the charter and evidence of the corporate existence of 
the new corporation. 

Rey., s. 1241; 1901, c. 2, s. 103. 


1224. Effect on liens and other rights. Nothing contained in this article in 
any manner impairs the len of a prior mortgage, or other encumbrance, upon 
the property or franchises conveyed under the sale, when by the terms of the 
process or decree under which the sale was made, or by operation of law, the 
sale was made subject to the hen of any such prior mortgage or other encum- 
brance. No such sale and conveyance or organization of such new corporation 
in any way affects the rights of any person, body politic, or corporate, not 
a party to the action in which the decree was made, nor of the said party except 
as determined by the decree. When a trustee has been made a party to such 
action and his cestui que trust, for reason satisfactory to the court, has not 
been made a party thereto, the rights and interest of the cestui que trust are 
concluded by the decree. 

Rey., s. 1241; 1901, c. 2, s, 108. 
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CHAPTER 23 


COSTS 


GENERALLY. 


. Items allowed as costs. 

. Summary judgment for official fees. 

. Sureties on prosecution or appeal bonds liable for costs. 

. Execution for unpaid fees; itemized bill of costs to be annexed. 
. Jurors’ tax fees. 

. In criminal cases, not demandable in advance. 

. Clerk to state in detail in entry of judgment. 

. Clerk to itemize bills of criminal costs; approval of solicitor. 
. Justices required to itemize costs. 

. Justice of the peace refusing to furnish bill of costs. 

. Bill of costs open to the public. 


WHEN STATE LIABLE FOR COSTS. 


. Civil actions by the state; joinder of private party. 

. Civil actions by and against state officers. 

. Actions by state for private persons, ete. 

. Costs of county in certain bribery prosecutions to be a charge against state. 
. On appeal by state to supreme court of United States. 


Cryvi~z ACTIONS AND PROCEEDINGS. 


. Costs allowed plaintiff; limited by recovery; several suits on one instrument. 

. Costs allowed to defendant. 

. Costs allowed or not, in discretion of court. 

. Costs allowed either party or apportioned in discretion of court. 

. Petitioner to pay costs in certain cases. 

. Defendant unreasonably defending after notice of no personal claim to pay costs. 
. Suits in forma pauperis, no costs unless recovery. 

. Party seeking recovery on usurious contract, no costs. 

. Costs in special proceedings. 

. Fees and disbursements in supplemental proceedings. 

. Costs of laying off homestead and exemptions. 

. Costs of reassessment of homestead. 

. Costs against infant plaintiff; guardian responsible. 

. Costs where executor, administrator, trustee of express trust, or person author- 


ized by statute a party. 


. Costs against assignee after action brought. 


Costs oN APPEAL. 


. Costs on appeal generally. 
. Costs of transcript on appeal taxed in supreme court. 
. Costs on appeal from justices of the peace. 


LIABILITY OF COUNTIES IN CRIMINAL ACTIONS. 


. County to pay costs in certain cases; if approved, audited and adjudged. 
. Local modifications as to counties paying costs. 

. Liability of county when defendant acquitted in supreme court. 

. County where offense committed liable for costs. 

. Liability of counties, where trial removed from one county to another. 

. Statement of costs against county to be filed with commissioners. 

. Expenses in conveying prisoner to another county; provision for payment. 
. Costs of investigating lynchings. 


LIABILITY OF DEFENDANT IN CRIMINAL ACTIONS. 


. Costs against defendant convicted, confessing, or submitting. 
. Defendant imprisoned not discharged until costs paid. 

. Judgment confessed or bond given to secure fine and costs. 
. Arrest for nonpayment of fine and costs. 
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Art. 7. LIABILITY OF PROSECUTOR FOR CosTs. 


1271. Prosecutor liable for costs in certain cases; court determines prosecutor. 
1272. Imprisonment of prosecutor for nonpayment of costs, if prosecution frivolous. 


ArT. 8. FEES oF WITNESSES. 
1278. Not entitled to fees in advance. 
1274. Witness to prove attendance; action for fees. 
1275. Witness tickets to be filed; only two witnesses for single fact. 
1276. Local: trafficking in witness tickets regulated. 
1277. Fees of witnesses before jury of view, commissioner, etc. 
1278. Fees of witnesses before grand jury. 
1279. Local modifications as to fees of witnesses before grand jury. 
1280. Pay of witnesses in criminal cases. 
1281. County to pay state’s witnesses in certain cases. 
1282. Local modifications as to counties paying state’s witnesses. 
1283. County to pay defendant’s witnesses in certain cases. 
1284. Fees of state witnesses; two only in misdemeanors; one fee for day’s attendance. 
1285. On appeal from justice only two witnesses bound over. 
1286. Discharge of witnesses for state; certificate of attendance by solicitor. 
1287. Witness not paid without certificate; court’s discretion. 


ArT. 9. CRIMINAL COSTS BEFORE JUSTICES. 


1288. Liability for criminal costs before justice. 
1289. Imprisonment of defendant for nonpayment of fine and costs. 


Art. 1. | GENERALLY 


1225. Items allowed as costs. To either party for whom judgment is given 
there shall be allowed as costs his actual disbursements for fees to the officers, wit- 
nesses, and other persons entitled to receive the same. 

Rey., s. 1249; Code, s. 528. 


As to costs in criminal cases, see sections 1267, 1271, 1283. 

Costs were not recoverable at common law and are regulated now by statute: State v. 
Means, 175-820—dependent upon statute, Costin v. Baxter, 29-111; Clerk’s Office v. Comrs., 
121-29, and cases cited—and by our statute the party who obtains judgment is entitled to 
costs, Costin v. Baxter, 29-111; Vestal v. Sloan, 83-555. Where plaintiff prevails in part of 
his action he is entitled to cost: Vanderbilt v. Johnson, 141-370; Field v. Wheeler, 120-264; 
Ferrabow vy. Green, 110-416; Horton v. Horne, 99-219—as where he alleges two causes of 
action and recovers on one, Cotton Mill v. Hosiery Mills, 154-462. Nominal damages carries 
costs: Britton vy. Ruffin, 123-67. No part of costs can be taxed against party recovering 
judgment: Williams v. Hughes, 139-20; Wall v. Covington, 76-150; Field v. Wheeler, 120- 
270; Wooten v. Walters, 110-251; Horton v. Horne, 99-219. But prevailing party taxed with 
costs of unsuccessful attempt to enforce judgment: Norris v. Luther, 101-196. 

Costs against plaintiff failing to recover over amount tendered by defendant: Smith v. B. 
and L. Assn., 119-257; Coward v. Comrs., 137-299; Pollock v. Warwick, 104-638; Murray v. 
Windley, 29-201. 

Costs in trial court follow final judgment therein: Smith v. R. R., 148-334; Williams v. 
Hughes, 139-16—except in few exceptional instances: Dodson v. R. R., 133-624; Smith v. 
R. R., 148-334. Rule that costs follow final judgment applies also in criminal cases; hence 
where prisoner was convicted, but afterwards acquitted on new trial, his costs in both trials 
taxable against county: State v. Horne, 119-853. On appeal party finally losing entitled to 
set off such costs as he has properly paid on successful appeals, including transcripts, etc.: 
Smith v. R. R., 148-334. 

Only fees of witnesses duly subpenaed and examined or tendered can be taxed against party 
cast, and then not more than two to prove one material fact: Cureton v. Garrison, 111-271; 
Sitton v. Lumber Co., 135-540; Moore v. Guano Co., 136-248; Chadwick v. Ins. Co., 158-380; 
Loftis v. Baxter, 66-340; see, also, Stern v. Herren, 101-516—but this does not apply to cases 
of nonsuit: Henderson v. Williams, 120-339. Fees of absent witness only when materiality 
of his evidence shown and that absence due to sickness or other excusable cause: Hobbs vy. 
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R. R., 151-134. While not more than two witnesses to a single point may be taxed against 
losing party in a civil action, party who subpenaed them still liable for their compensation: 
State v. Massey, 104-877. 

Attorney’s fees not taxed as costs: Midgett v. Vann, 158-128. 

Motion to retax is collateral matter, not a reopening of case, and may be made within 
twelve months: Chadwick v. Ins. Co., 158-380, and cases cited. As to retaxing costs in action 
where plaintiff was required to pay accrued costs to get a continuance, but judgment finally 
rendered for him, see Owen vy. Paxton, 122-770. Denial of motion to retax, when appealable: 
Van Dyke v. Ins. Co., 174-78. 

Whether judgment for costs merely is appealable, see under section 1256. 

As to whether item properly chargeable as costs, or whether, taking case below as properly 
decided, the costs are properly adjudged, are questions reviewable on appeal: State v. Horne, 
119-853, and cases cited therein. 

MISCELLANEOUS POINTS. Defendant cannot bar plaintiff’s right to costs by admit- 
ting, at close of evidence, his right to relief demanded: Rawls vy. White, 127-17. Referee’s 
fees are costs and prorate with other items of costs; not preferred debt against administrator: 
Cobb v. Rhea, 137-295. See, also, as to referee’s fees, section 1244 (6). Where arbitrator’s 
report objected to, costs awarded against party objecting: Knight v. Holden, 104-107. Costs 
in processioning proceedings must not be adjudged until final determination: Roberts v. 
Dickey, 110-67. Where suit abates by death, each party liable for own costs: Officers v. Tay- 
lor, 12-99. Costs adjudged against married woman, but not made charge against her separate 
property: LaRoque vy. Kennedy, 156-360, 161-459. Where mortgagor sues mortgagee for 
usury and to restrain sale under mortgage, defendant entitled to costs if he recovers judg- 
ment for mortgage debt, though issue of usury found against him: Cook y. Patterson, 103-127. 
Defendant establishing right to betterments entitled to costs: Vann v. Newsome, 110-122. 


1226. Summary judgment for official fees. If any officer, to whom fees are 
payable by any person, fails to receive them at the time the service is performed, 
he may have judgment therefor on motion to the court in which the action is or 
was pending, upon twenty days notice to the person to be charged, at any time 
within one year after the termination of the action in which the same was per- 
formed. If the motion for judgment be in behalf of the clerk of the superior 
court, it shall be made to the judge of the court in or out of term. 

tey., S. 1250; Code, s. 3760; 1868-9, c. 279, s. 561. 

Clerk can have judgment, on motion, for his costs, when not paid: Andrews v. Whisnant, 
83-447. Judgment in favor of officers for fees, if docketed, is a lien on land: Sheppard v. 
Bland, 87-167. Execution can issue, even though defendant in execution is the successful 
party: Clerk v. Wagoner, 26-131. 

This section permits a motion to retax costs to be made in favor of officer within one year 
after termination of action: In re Smith, 105-169; see Owen v. Paxton, 122-770. Clerk may 
demand fee in advance for docketing transcript; appellant’s undertaking does not cover this 
fee: Dunn v. Clerk’s Office, 176-50. 


1227. Sureties on prosecution or appeal bonds liable for costs. When an action 
is brought in any court in which security is given for the prosecution thereof, 
or when any case is brought up to a court by an appeal or otherwise, in which 
security for the prosecution of the suit has been given, and judgment is rendered 
against the plaintiff for the costs of the defendant, the appellate court shall also 
give judgment against the surety for said costs, and execution may issue jointly 
against the plaintiff and his surety. 

Rey., s. 1251; Code, s. 548; R. C., c. 31, s. 126; 1831, c. 46; 1913, c. 189, s. 1. 


Section applies in supreme court, where judgment may be given on plaintiff’s prosecution 
bond filed in superior court: Kenney yv. R. R., 166-566—and applies to defendant’s defense 
bond in action for land: Grimes y. Andrews, 171-367. 

Recovery on bonds to secure costs may be had in actions in which they are given: McCall 
v. Zachary, 131-466. 
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1228. Execution for unpaid fees; itemized bill of costs to be annexed. The 
clerks of the supreme, superior and criminal courts, where suits are determined 
and the fees are not paid by the party from whom they are due, shall sue out exe- 
cutions, directed to the sheriff of any county in the state, who shall levy them as in 
other cases; and to the said execution shall be annexed a bill of costs, written in 
words so as plainly to show each item of costs and on what account it is taxed; 
and all executions for costs, issuing without such a bill annexed, shall be deemed 
irregular, and may be set aside as to the costs, at the return term, at the instance 
of him against whom it is issued. 

Rev., 8s. 1252; Code, s. 3762; R. C., c. 102, s. 24. 

Order taxing costs is in effect a judgment, and when docketed is lien on land enforceable 
by judgment: Sheppard v. Bland, 87-163; see, also, King v. Featherston, 20-259. 


1229. Jurors’ tax fees. On every indictment or criminal proceeding, tried or 
otherwise disposed of in the superior or criminal courts, the party convicted, 
or adjudged to pay the costs, shall pay a tax of four dollars. In every civil action 
in any court of record the party adjudged to pay the costs shall pay a tax of 
five dollars; but this tax shall not be charged unless a jury shall be impaneled. 
Said tax fees shall be charged by the clerk in the bill of costs, and collected by the 
sheriff, and by him paid into the county treasury. And the fund thus raised in 
any county shall be set apart for the payment of the jurors attending the courts 
thereof. 

eyo ss coe Code: ss (a2. he Of GC) 2a; 1ss0) cy 11879, chogo; LS8l)-c) 24971900; c.: 348° 
1909, c. 1; 1919, ec. 319. 


1230. In criminal cases, not demandable in advance. In all cases of criminal 
complaints before justices of the supreme court, judges of the superior and 
criminal courts, justices of the peace and other magistrates having jurisdiction 
of such complaints, the officers entitled by law to receive fees for issuing or 
executing process are not entitled to demand them in advance. Such officers shall 
indorse the amounts of their respective fees on every process issued or executed 
by them, and return the same to the court to which it is returnable. 

Rey., s. 1254; Code, s. 1173; 1868-9, c. 178, subch. 3, s. 40. 


1231. Clerk to state in detail in entry of judgment. The clerk shall insert in 
the entry of judgment the allowances for costs allowed by law, and the necessary 
disbursements, including the fees of officers and witnesses, and the reasonable 
compensation of referees and commissioners in taking depositions. The dis- 
bursements shall be stated in detail. When it is necessary to adjust costs in 
any interlocutory proceedings, or in any special proceedings, the same shall be 
adjusted by the clerk of the court to which the proceedings were returned, except 
in those matters in which the allowance is required to be made by the judge. 

Rey., s. 1255; Code, s. 582. 


1232. Clerk to itemize bills of criminal costs; approval of solicitor. It is the 
duty of the clerks of the several courts of record, at each term of the court, to 
make up an itemized statement of the bill of costs in every criminal action tried or 
otherwise disposed of at said term, which shall be signed by the clerk and 
approved by the solicitor. 

Rey., s. 1256; Code, s. 7383; 1873-4, c. 116; 1879, c. 264. 
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1233. Justices required to itemize costs. In all trials before justices of the 
peace any party, plaintiff or defendant, may demand of the justice of the peace 
before whom the trial is held an itemized statement of the costs of the action. 
Upon such demand it shall be the duty of the justice to furnish the statement de- 
manded. No person shall be compelled to pay any cost in any trial before a jus- 
tice of the peace until an itemized statement of the costs has been made out and 
given to the party charged. It shall be the duty of the justice to insert in the 
entry of the judgment in every criminal action tried or otherwise disposed of by 
him a detailed statement of the different items of cost, and to whom due. 

Rey., ss. 1257, 2789; Code, s. 734; 1887, c. 297. 


Full discussion of costs in criminal cases in courts of justices of the peace: Merrimon v. 
Comrs., 106-369. 


1234, Justice of the peace refusing to furnish bill of costs. If any justice of 
the peace before whom any trial is held shall refuse to furnish an itemized bill of 
costs, when demanded by the plaintiff or defendant, he shall be guilty of a misde- 
meanor, and upon conviction shall be punished at the discretion of the court. 

Rey., s. 8588; Code, s. 734; 1887, c. 297. 


1235. Bills of costs open to the public. Every bill of costs shall at all times be 
open to the inspection of any person interested therein. 
Rey., s. 1258; Code, s. 7385; 1878-4, c. 116. 


Art. 2. Wuen State Liasie ror Costs 


1236. Civil actions by the state; joinder of private party. In all civil actions 
prosecuted in the name of the state, by an officer duly authorized for that purpose, 
the state shall be liable for costs in the same cases and to the same extent as 
private parties. If a private person be joined with the state as plaintiff, he shall 
be liable in the first instance for the defendant’s costs, which shall not be recov- 
ered of the state till after execution issued therefor against such private party 
and returned unsatisfied. 

Rey., s. 1259; Code, s. 536. 

Incidental bills of cost (except certain ones mentioned) for failure of actions authorized 
by state are not ‘‘expenses of the state government’’ within the meaning of the act providing 
that certain taxes shall be applied to their payment: Garner v. Worth, 122-250. 

Injunction asked for by state dissolved, carries costs against state: State v. R. R., 74-287. 
If plaintiff, solicitor and relator, to vacate oyster entry in name of state be nonsuited, county 
not liable for costs: Blount v. Simmons, 118-9. 

When solicitor ordered to bring action as relator in name of state, state liable for costs: 
Blount v. Simmons, 120-19, 119-50. 

Supreme court has no original jurisdiction of clerk’s claim against state for costs: Miller 
v. State, 134-270. 

As to distinction between suits where state brings for benefit of individual and for public 
benefit, as to costs, see State v. McGalliard, 62-346; State v. King, 23-22. 


1237. Civil actions by and against state officers. In all civil actions depending, 
or which may be instituted, by any of the officers of the state, or which have been 
or shall be instituted against them, when any such action is brought or defended 

-pursuant to the advice of the attorney-general, and the same is decided against 
such officers, the costs thereof shall be paid by the state treasurer upon the war- 
rant of the auditor for the amount thereof as taxed. 

Rey., s. 1260; Code, s. 3373; 1874-5, c. 154. 
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1238. Actions by state for private persons, etc. In an action prosecuted in the 
name of the state for the recovery of money or property, or to establish a right 
or claim for the benefit of any county, city, town, village, corporation or person, 
costs awarded against the plaintiff shall be a charge against the party for whose 
benefit the action was prosecuted, and not against the state. 

Rey., s. 1261; Code, s. 537. 


1239. Costs of county in certain bribery prosecutions to be a charge against 
state. The expenses incurred by any county in investigating and prosecuting 
any charge of bribery or attempt to bribe any state officer or member of the 
general assembly within said county, and of receiving bribes by any state officer 
or member of the general assembly in said county, shall be a charge against the 
state, and the properly attested claim of the county commissioners shall be paid 
by the treasurer of the state. 

Rey., s. 1262; Code, s. 742; 1868-9, c. 176, s. 6; 1874-5, c. 5. 


1240. On appeal by state to supreme court of United States. In all cases, 
whether civil or criminal, to which the state of North Carolina is a party, and 
which are carried from the courts of this state, or from the district court of the 
United States, by appeal or writ of error, to the United States circuit court of ap- 
peals, or to the supreme court of the United States, and the state is adjudged to 
pay the costs, it is the duty of the attorney-general to certify the amount of such 
costs to the auditor, who shall thereupon issue a warrant for the same, directed 
to the treasurer, who-shall pay the same out of any moneys in the treasury not 
otherwise appropriated. 

Rey., s. 1263; Code, s. 588; 1871-2, c. 26. 


Art. 3. Crvin Actions AND PROCEEDINGS 


1241. Costs allowed plaintiff; limited by recovery; several suits on one instru- 
ment. Costs shall be allowed of course to the plaintiff, upon a recovery, in the 
following cases: 


Recovery means ultimate recovery: Williams v. Hughes, 139-17. One not a party not liable 
for costs: Loven v. Parson, 127-301. One who sues in another’s name without consent must 
pay costs incurred by that other: Metcalf v. Alley, 24-38. Section is subject to section 103: 
Whitaker v. Whitaker, 138-204. Section discussed in connection with sections 1242, 1243: 
Yates v. Yates, 170-533. 


1. In an action for the recovery of real property, or when a claim of title to 
real property arises on the pleadings, or is certified by the court to have come 
in question at the trial. 


Consult Vanderbilt v. Johnson, 141-370; Kennedy v. Maness, 138-35; Moore y. Angel, 116- 
843; Wooten v. Walters, 110-251; Ferrabow v. Green, 110-414; Currie v. Clark, 101-321; 
Spruill v. Arrington, 109-192. Costs of survey and witness fees of surveyor taxable against 
losing party: Porter v. Durham, 79-596; see, Wilcox v. ~------- , 2-484. Where, in a proceed- 
ing to sell land for assets, defendants set up title to land, but issue found against them, all 
costs should be taxed against them except that of filing petition: Noble v. Koonce, 76-405. 
In action for trespass, where title disputed, plaintiff must be successful in both issues to be 
entitled to costs: Murray v. Spencer, 92-264. One successful in maintaining equitable defense 
against recovery of land on bare legal title entitled to costs: Vestal v. Sloan, 83-555; see 
Patterson v. Ramsey, 136-561. 
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Plaintiff entitled to costs where only part of land claimed is recovered unless defendant 
files disclaimer: Swain y. Clemmons, 175-240; Bryan v. Hodges, 151-413. 

Costs in proceedings to establish boundary: Staley v. Staley, 174-640. 

In case involving equitable jurisdiction between mortgagor and mortgagee, costs held to be 
discretionary; falls under section 1243: Yates v. Yates, 170-533, disapproving Bruner v. 
Threadgill, 93-225. 


2. In an action to recover the possession of personal property. 


Successful party in claim and delivery recovers costs: Rawlings v. Neal, 126-271; Auto 
Co. v. Rudd, 176-497. Where, in claim and delivery, plaintiff establishes title to portion of 
property, he is entitled to costs: Field v. Wheeler, 120-264; Horton vy. Horne, 99-219; Phillips 
vy. Little, 147-282. Where plaintiff recovers the personalty and defendant recovers counter- 
claim, the recoveries are distinct and costs in each taxed in favor of party succeeding therein: 
Southerland v. Brown, 176-187. 

3. In actions of which a court of a justice of the peace has no jurisdiction, 
unless otherwise provided by law. 

This subsection construed with section 1243 renders costs discretionary in equity cases as 
under old system: Yates v. Yates, 170-533. Upon judgment for plaintiff, defendant liable 
for costs, including costs of guardian ad litem: Van Dyke vy. Ins. Co., 174-78. In case for 
interpleader, if the stakeholder decides to litigate and withhold the property, he may be liable 
for costs: Ibid. 

See Williams vy. Hughes, 139-16. 

4. In an action for assault, battery, false imprisonment, libel, slander, mali- 
cious prosecution, criminal conversation or seduction, if the plaintiff recovers 
less than fifty dollars damages, he shall recover no more costs than damages. 

In assault and battery where plaintiff recovers less than $50, he gets no more costs than 


damages: Palmer vy. Rwy. and Electric Co., 131-249. 
See as to slander under former statute: Coates v. Stephenson, 52-123. 


5. When several actions are brought on one bond, recognizance, promissory 
note, bill of exchange or instrument in writing, or in any other case, for the same 
cause of action against several parties who might have been joined as defend- 
ants in the same action, no costs other than disbursements shall be allowed to the 
plaintiff in more than one of such actions, which shall be at his election, pro- 
vided the party or parties proceeded against in such other action or actions 
were within the state and not secreted at the commencement of the previous 
action or actions. 

Rey., s. 1264; Code, s. 525; 1874-5, c. 119; R. C., ¢. 31, s. 78. 


1242. Costs allowed to defendant. Costs shall be allowed as of course to the 
defendant, in the actions mentioned in the preceding section, unless the plaintiff 
be entitled to costs therein. In all actions where there are several defendants not 
united in interest, and making separate defenses by separate answers, and the 
plaintiff fails to recover judgment against all, the court may award costs to 
such of the defendants as have judgment in their favor or any of them. 

Rey., 8. 1266; Code, ss. 526, 527; C. C. P., s. 277. 

Defendant recovers cost where he successfully maintains an equitable defense against re- 
covery of land on bare legal title: Patterson v. Ramsey, 136-561; Currie v. Clark, 101-329; 
citing Vestal v. Sloan, 83-555—-where he prevails in action of ejectment, Kennedy v. Maness, 
138-35; Wilson v. Wilson, 174-755—where plaintiff fails in attempt to enforce his judgment, 
Norris v. Luther, 101-196—-~where plaintiff fails to set aside deed to grantee, Brisco v. Norris, 
112-671—-where plaintiff fails in action on covenant of warrant, Britton v. Ruffin, 123-67— 
where plaintiff fails to show both title and trespass in action for trespass where title in issue, 
Murray v. Spencer, 92-264—-where plaintiff fails to establish his demand, Griffith vy. Winborne, 
105-403. 
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One defending in forma pauperis is entitled to cost where he successfully defends action to 
recover real estate: Dempsey v. Rhodes, 93-120, and cases cited on page 128. 

Surety on prosecution bond not liable for plaintiff’s cost, but costs which defendant recovers 
of plaintiff: Smith vy. Arthur, 116-871; Swain v. MeCullock, 75-495. 

Where several plaintiffs have been forced to withdraw from action because they did not file 
cost bond, not erroneous to enter judgment against them for cost: Lafoon v. Shearin, 95-391. 

Section cited, Yates v. Yates, 170-533. 


1243. Costs allowed or not, in discretion of court. In other actions, costs may 
be allowed or not, in the discretion of the court, unless otherwise provided by 
law. 

Rey., s. 1267; Code, s. 527. 

Cases in which costs have been adjudged in discretion of court: Bond v. Cotton Mills, 166- 
20; Hockaday v. Lawrence, 156-319; Whitaker v. Whitaker, 138-208; Satterthwaite v. Good- 
year, 137-305; Sprinkle vy. Wellborn, 132-468; Herndon y. R. R., 121-500; Simmons v. Allison, 
119-556; Wooten v. Walters, 110-259; McNamee y. Alexander, 109-242; Parton v. Boyd, 
104-422; Smith y. Smith, 101-468; Kron v. Smith, 96-386; Gulley v. Macy, 89-345. 

In cases in equitable jurisdiction costs in discretion of court: Yates v. Yates, 170-533. 

This section is modified by the statute with reference to costs in actions against executors 
and administrators: Whitaker v. Whitaker, 138-205. 

Cases referring to this section: Williams v. Hughes, 139-18; Patterson v. Ramsey, 136-563; 
Harrington v. Rawls, 136-68; Harrington v. Hatton, 129-148; Taylor v. Vann, 127-245; Gore 
vy. Davis, 124-234; Reade v. Street, 122-301; Hawkins v. Cedar Works, 122-92; Ladd vy. Ladd, 
121-121; Crenshaw v. Johnson, 120-270; State v. Horne, 119-855; Smith v. B. and L. Assn., 
119-262, 256; Brisco v. Norris, 112-677; McNeill v. McBryde, 112-412; Ferrabow v. Green, 
110-416; Jones v. Mial, 85-597. 


1244. Costs allowed either party or apportioned in discretion of court. Costs 
in the following matters shall be taxed against either party, or apportioned among 
the parties, in the discretion of the court: 

Section cited, Hockaday v. Lawrence, 156-319. 


1. Application for year’s support, for widow or children. 
2. Caveats to wills. 


It is discretionary with court to direct payment of costs out of estate: Mayo v. Jones, 78- 
406. In caveat costs in discretion of court: In re Winston’s Account, 172-270. 


3. Habeas corpus; and the court shall direct what officer shall tax the costs 
thereof. 

4. In actions for divorce or alimony; and the court may both before and after 
judgment make such order respecting the payment of such costs as may be 
incurred by the wife, either by the husband or by her from her separate estate, 
as may be just. 

See Broom v. Broom, 130-562. 


5. Application for the establishment, alteration or discontinuance of a public 
road, eartway or ferry. The board of road supervisors or board of county com- 
missioners may order the costs incurred before them paid in their discretion. 

See McDowell v. Asylum, 101-656; Davis v. Hill, 33-9. 


6. The compensation of referees and commissioners to take depositions. 

Apportionment of referee’s fees is in discretion of court: Cobb v. Rhea, 137-295; Field v. 
Wheeler, 120-264—and not reviewable, Worthy v. Brower, 93-492. Such fees to be taxed 
within discretion of judge, and where in rendering judgment he fails to tax such fees they 
may be taxed at a subsequent term: Horner v. Water Co., 156-494. As to method of taxing 
under former statute, see Young v. Connelly, 112-646; Wall v. Covington, 76-150. 
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7. All costs and expenses incurred in special proceedings for the division or 
sale of either real estate or personal property under the chapter entitled Parti- 
tion. 


Costs in partition proceedings are within discretion of court and not reviewable: Fortune 
v. Hunt, 152-715. See Hinnant v. Wilder, 122-149; Wilson v. Lumber Co., 131-163. 


8. In all proceedings under the chapter entitled Drainage, except as therein 
otherwise provided. 

9. In proceedings for reallotment of homestead for increase in value, as pro- 
vided in the chapter, Civil Procedure. 

See section 732. 

See for provision as to discretionary costs in various proceedings: To charge heirs, etc., 
with ancestor’s debts, sections 61, 65; to replace burnt or lost records, section 378; costs of 
answer of guardian ad litem in certain cases, section 453. 


Rev., s. 1268; Code, ss. 2184, 2161, 1660, 1294, 2039, 2056, 533, 1422, 13823; 1889, c. 37; 
1893, c. 149, s. 6. 


1245. Petitioner to pay costs in certain cases. The petitioner shall pay the 
costs in the following proceedings: 

1. In petitions for draining or damming lowlands. 

2. In petitions for condemnation of water mill-sites when the petitioner is 
allowed to erect the mill; but when he is not allowed to erect the mill, the costs 
shall be paid by the person who is allowed to do so. 

3. In petitions for condemnation of land for railroads, street railways, tele- 
eraph, telephone or electric power or light companies, or for water supplies for 
public institutions, or for the use of other quasi-public or municipal corpora- 
tions; unless in the opinion of the superior court the defendant improperly 
refused the privilege, use or easement demanded, in which case the costs must 
be adjudged as to the court may appear equitable and just. 

4, When the petition is refused. 

Rey., s. 1269; Code, ss. 1299, 1855, 2013 ; 1893, c. 63; 19038, c. 562. 


In condemnation proceedings judge may tax costs as it appears to him to be equitable and 
just: R. R. v. Gahagan, 161-190. 


1246. Defendant unreasonably defending after notice of no personal claim to 
pay costs. In case of a defendant, against whom no personal claim is made, 
the plaintiff may deliver to such defendant with the summons, a notice sub- 
scribed by the plaintiff or his attorney, setting forth the general object of the 
action, a brief description of the property affected by it, if it affects real or 
personal property, and that no personal claim is made against such defendant. 
If a defendant on whom such notice is served unreasonably defends the action, 
he shall pay costs to the plaintiff. 

Rey., s. 1270; Code, s. 216. 


1247. Suits in forma pauperis, no costs unless recovery. When any person sues 
as a pauper, no officer shall require of him any fee, and he shall recover no 
costs, except in case of recovery by him. 

Rev., s. 1265; Code, s. 212; 1895, ec. 149; 1868-9, c. 96, s. 3. 

No officer shall require any fee of one suing as pauper: Booshee v. Surles, 85-90—but pauper 
must pay the clerk for transcript on appeal to supreme court in civil cases, Speller v. Speller, 
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119-356; Brown vy. House, 119-622; State v. Deyton, 119-883; Bailey v. Brown, 105-127; 
Andrews v. Whisnant, 83-446—though he need not in criminal cases, State v. Deyton, 119-880; 
State v. Nash, 109-822. 

The order in forma pauperis extends only to court making it: Clark v. Dupree, 13-411. 

As to who may sue or defend in forma pauperis, see sections 494, 496. 


1248. Party seeking recovery on usurious contracts, no costs. No costs shall be 
recovered by any party, whether plaintiff or defendant, who may endeavor to 
recover upon any usurious contract. 

Rey., s. 1271; 1895, c. 69. 

See sections 2305, 2306. 


1249. Costs in special proceedings. The costs in special proceedings shall be 
as allowed in civil actions, unless otherwise specially provided. 

Rey., s. 1272; Code, s. 541. 

In proceedings to make real estate assets, where defendants set up title to land, which issue 


decided against them, defendants must pay costs: Noble v. Koonce, 76-405. As to costs in 
partition proceedings, see section 1244 (7). 


1250. Fees and disbursements in supplemental proceedings. The court or 
judge may allow to the judgment creditor, or to any party examined in proceed- 
ings supplemental to execution, whether a party to the action or not, witnesses’ 
fees and disbursements. 

Rey., s. 1273; Code, s. 499;.C..C. P., s. 273. 


1251. Costs of laying off homestead and exemption. The costs and expenses 
of appraising and laying off the homestead or personal property exemptions, 
when the same is made under execution, shall be charged and included in the 
officer’s bill of fees upon such execution or other final process; and when made 
upon the petition of the owner, they shall be paid by such owner, and the latter 
costs shall be a lien on said homestead. 

Rey., s. 1274; Code, s. 510. 


Lien exists in favor of officers for their fees, sheriff having right to retain costs out of 
amount collected, and no compromise between debtor and creditor can affect officer’s remedy: 
Long v. Walker, 105-90. Sheriff can demand fees in advance, except in suit in forma pauperis: 
Whitmore v. Hyatt, 175-117. 


1252. Costs of reassessment of homestead. If the superior court at term shall 
confirm the appraisal or assessment, or shall increase the exemption allowed the 
debtor or claimant, the levy shall stand only upon the excess remaining, and the 
creditor shall pay all the costs of the proceeding in court. If the amount allowed 
the debtor or claimant is reduced, the costs of the proceeding in court shall be 
paid by the debtor or claimant, and the levy shall cover the excess then 
remaining. 

Rev., s. 1275; Code, s. 521. 

Sheriff may demand fees for laying off exemptions before proceeding to act: Whitmore v. 
Hyatt, 175-117. See Beavans v. Goodrich, 98-217. 


1253. Costs against infant plaintiff; guardian responsible. When costs are 
adjudged against an infant plaintiff, the guardian by whom he appeared in the 
action shall be responsible therefor. 

Rey., s. 1276; Code, s. 534. 
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1254. Costs where executor, administrator, trustee of express trust, or person 
authorized by statute a party. In an action prosecuted or defended by an 
executor, administrator, trustee of an express trust, or a person expressly author- 
ized by statute, costs shall be recovered as in an action by and against a person 
prosecuting or defending in his own right; but such costs shall be chargeable 
only upon or collected out of the estate, fund or party represented, unless the 
court directs the same to be paid by the plaintiff or defendant, personally, for 
mismanagement or bad faith in such action or defense. And when any claim 
against a deceased person is referred, the prevailing party shall be entitled to 
recover the fees of referees and witnesses, and other necessary disbursements, 
to be taxed according to law. 

Rev., s. 1277; Code, s. 535. 

No judgment recoverable against executors, etc., for costs unless it appears that payment 
unreasonably delayed or neglected or that defendant refused to refer matter in controversy: 
Whitaker v. Whitaker, 138-205; Morris v. Morris, 94-613; May v. Darden, 83-238; Thompson 
v. Smith, 159-438—or acted in bad faith or was guilty of mismanagement, Sugg v. Bernard, 
122-156; Lewis v. Johnston, 69-395; Davis v. Duval, 112-833; Varner v. Johnston, 112-577. 
An administrator should be taxed with the cost of a suit subjecting him to liability for mis- 
application of funds: Valentine v. Britton, 127-57. Old case of interest: Arrington v. Cole- 
man, 5-102. See, also, as to administrators and executors, sections 99, 103. 

Costs in actions by and against trustee should be taxed against estate in hands of trustee 
except where trustee guilty of mismanagement or bad faith, when they can be taxed against 
him personally: Smith v. King, 107-278; Lance v. Russell, 165-626. A trustee, as against 
those for whose benefit the trust is created, will be allowed to apply so much of the fund to 
payment of costs and expenses: Chemical Co. v. Johnson, 101-223. 

Section followed in cases of next friend: Hockoday v. Lawrence, 156-319. Where court 
finds that ‘‘next friend’’ officiously procured his appointment or was guilty of mismanage- 
ment or bad faith, it may tax him with costs: Smith v. Smith, 108-365. 

Costs in cases of settlement with trustee or administrator: Overman vy. Lanier, 157-544. 

Referee’s fees in action against deceased persons are taxed against losing party: Wall v. 
Covington, 76-150. 

As to taxing costs against receiver, see Battle v. Mayo, 102-433. 


1255. Costs against assignee after action brought. In actions in which the 
cause of action becomes by assignment after the commencement of the action, 
or in any other manner, the property of a person not a party to the action, 
such person shall be liable for the costs in the same manner as if he were a party. 

Rey., s. 1278; Code, s. 5389. 

See Davis v. Higgins, 92-203. 


Art. 4. Costs on APPEAL 


1256. Costs on appeal generally. On an appeal from a justice of the peace to 
a superior court, or from a superior court or a judge thereof to the supreme 
court, if the appellant recovers judgment in the appellate court, he shall recover 
the costs of the appellate court and those he ought to have recovered below had 
the judgment of that court been correct, and also restitution of any costs of the 
court appealed from which he has paid under the erroneous judgment of such 
court. If in any court of appeal there is judgment for a new trial, or for a new 
jury, or if the judgment appealed from is not wholly reversed, but partly affirmed 
and partly disaffirmed, the costs shall be in the discretion of the appellate court. 

Rey., s. 1279; Code, s. 540. 
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Costs of transcript on appeal, section 1257. 

Section discussed generally in Williams v. Hughes, 139-17. 

Error in judgment of lower court, to which exception taken, entitles plaintiff to cost in 
supreme court, although only nominal damages recovered: Lumber Co. v. Lumber Co., 137-431. 

Where certain infant appellees were not represented by guardian or next friend it was 
deemed proper to tax costs of appeal against appellants: Cooper, ex parte, 136-130. 

When party establishes a part of his demand in action to enforce lien he is entitled to costs 
of appeal: Hogsed v. Lumber Co., 170-529. 

Successful party on appeal entitled to entire costs, including preparation of record, but 
unnecessary matter in record taxed against appellant unless sent up by consent of appellee 
(Rules 22, 23): Waldo v. Wilson, 174-767, 177-461; and see under section 1257. Where judg- 
ment modified, costs on appeal taxed against appellee: McLean v. Breece, 113-393. Where 
judgment reversed, it includes cost: Stafford v. Newsom, 34-17. 

On appeal from decision of clerk in eminent domain, if owner recovers damages, costs will 
follow verdict, though damages reduced: Durham y. Davis, 171-305. 

Appellant from justice’s court to superior court, if he recovers judgment, should recover 
all costs, including what he should have recovered in justice’s court: Kincaid vy. Graham, 
92-155—but if appellant is a defendant appealing from justice’s judgment refusing his 
counterclaim, and in superior court jury allows counterclaim, yet plaintiff gets judgment for 
balance due, costs of superior court should be awarded plaintiff, Ibid. 

Where subject-matter of action is destroyed before appeal heard, judgment below is pre- 
sumed to be correct until reversed, and no part of costs should be adjudged against appellee: 
Taylor v. Vann, 127-243; Comrs. v. Gill, 126-86; Wikel v. Comrs., 120-452. There is no appeal 
from a judgment awarding costs only, and the supreme court will not entertain appeal upon 
the merits of a case just to settle the matter of costs: Comrs. v. Gill, 126-86; Taylor v. Vann, 
127-243; Herring v. Pugh, 125-437; State v. Horne, 119-853; Futrell v. Deanes, 116-38; 
Elliott v. Tyson, 116-184; Russell v. Campbell, 112-404; Pritchard v. Baxter, 108-129; State 
v. Byrd, 93-624; Hasty v. Funderburk, 89-93; State v. R. R., 74-287; Martin v. Sloan, 69- 
128; Osborne vy. Henry, 66-354; but see Blount v. Simmons, 120-19; Mills Co. v. Lytle, 118- 
837; Hobson v. Buchanan, 96-444; May v. Darden, 83-237. For rule and exceptions, see 
Van Dyke vy. Ins. Co., 174-78—and that judgment involving merely taxation of bill of costs 
appealable, see Waldo v. Wilson, 177-461, citing cases. 

Where appellant was awarded a partial new trial, as to one issue only out of several, costs 
of appeal are in court’s discretion: Rayburn v. Casualty Co., 142-376. When costs of appeal 
will be taxed against appellant in discretion of court: Riley v. Sears, 154-509. Where new 
trial granted in supreme court, the awarding of costs is discretionary: Metal Co. v. R. R., 
145-293; Satterthwaite v. Goodyear, 137-302. Where new trial awarded, but imperfect record 
sent up, costs divided: Sprinkle v. Wellborn, 132-469. 

Appellant failing to show that order he appealed from is prejudicial; taxed with cost: 
Harrington v. Rawls, 136-65. 

Where, pending appeal, statute under which action brought is repealed, judgment below as 
to cost will stand: Wikel v. Comrs., 120-452. 

In a fragmentary appeal judgment below as to division of costs will not be disturbed: 
Rodman vy. Calloway, 117-13. 

Judgment for costs in supreme court is rendered in that court: Johnson v. R. R., 109-504. 

Where both parties appeal from judgment dismissing action, which judgment is affirmed, 
defendant’s appeal will be dismissed with cost: Horne y. Horne, 72-534. 

Undertaking for costs required is to secure costs of appellee, therefore surety not liable 
for appellant’s cost: Morris v. Morris, 92-142. 


1257. Costs of transcript on appeal taxed in supreme court. When an appeal 
is taken from the superior court to the supreme court, the clerk of the superior 
court, when he sends up the transcript, shall send therewith an itemized state- 
ment of the costs of making up the transcript on appeal, and the costs thereof 
shall be taxed as a part of the costs of the supreme court. 

Rey., s. 1280; 1905, c. 456. 


Appellant will be taxed with cost of unnecessary and irrelevant matter in the record in case 
on appeal: Overman v. Lanier, 157-544; Yow v. Hamilton, 136-357; Harris v. Davenport, 
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132-697; Land Co. v. Jennett, 128-3; Gray v. Little, 127-304; Tobacco Co. v. McElwee, 96-71; 
Kivett v. McKeithan, 90-106—and this is so even though he succeeds in getting final judg- 
ment, Yow v. Hamilton, 136-363; Gray v. Little, 127-304; Kivett v. McKeithan, 90-106, and 
see under section 1256. 

The successful party on appeal from superior court is entitled to recover back cost of tran- 
script and certificate, though subsequently final judgment rendered in lower court against him: 
Dobson y. Rwy., 133-624. 

Successful party on appeal will not be allowed to recover cost for printing record in excess 
of amount prescribed by supreme court rule, except in extraordinary cases where the necessity 
for such printing is made to appear: Roberts v. Lewald, 108-405. 

Section changed rule as announced previously that cost of transcript is superior court, not 
supreme court, cost; see former rule in Roberts v. Lewald, 108-405. 


1258. Costs on appeal from justices of the peace. 1. After an appeal from the 
judgment of a justice of the peace is filed with a clerk of a superior court, the 
costs in all subsequent stages shall be as herein provided for actions originally 
brought to the superior court. 

Rey., s. 1281; Code, s. 542. 


See Kincaid vy. Graham, 92-154. Judge may or may not require prosecution bond of plain- 
tiff on appeal from justice of the peace: Smith v. R. R., 72-62. 


2. If, on appeal from a justice of the peace, judgment is entered for the plain- 
tiff, and he shall not recover on his appeal a greater sum than was recovered 
before the justice, besides interest accrued since the rendition of the judgment, 
he shall not recover the costs of the appeal, but shall be liable at the discretion 
of the court to pay the same. 

Rev., 8s. 1282; Code, s. 566; R. C., c. 31, s. 106; 1794, c.-414, s. 17. 


Art. 5. Lrapitity or Counties IN CriminaL ACTIONS 


1259. County to pay costs in certain cases; if approved, audited and adjudged. 
If there is no prosecutor in a criminal action, and the defendant is acquitted, or 
convicted and unable to pay the costs, or a nolle prosequi is entered, or judg- 
ment arrested, the county shall pay the clerks, sheriffs, constables, justices 
and witnesses one-half their lawful fees; except in capital cases and in prosecu- 
tions for forgery, perjury, or conspiracy, when they shall receive full fees. No 
county shall pay any such costs unless the same is approved, audited and 
adjudged against the county as provided in this chapter. 

Rey., s. 1283; Code, ss. 733, 739; R. C., c. 28, s. 8; R. S., c. 28, 5. 12. 

Section cited: State v. Means, 175-820. 

Constitution exempts acquitted defendant from payment of necessary witness fees of de- 
fense, but does not require that they be paid by public: State v. Hicks, 124-829. 

Where nol. pros. is entered upon indictment for homicide, as to murder in first degree, 
state’s witnesses subsequently attending trial entitled to only half fees: Coward v. Comrs., 
137-299. 

COUNTY’S LIABILITY. This section and sections 1283, 1284, 1287 leave it in discretion 
of judge to refuse to direct fees of witnesses for the state or for an acquitted defendant to be 


paid by county, and from his decision there is no appeal: State v. Hicks, 124-829, citing 
numerous cases; State v. Ray, 122-1095. 

State and county only liable for costs where statute provides: Guilford vy. Comrs., 120-23. 
County cannot be taxed with any part of clerk’s fees, or fees of other officers, in criminal 
actions if grand jury returns ‘‘not a true bill’’: Ibid. 

County pays half fees when defendant is convicted and unable to pay, except in capital 
cases and in other cases mentioned in statute: State v. Saunders, 146-597; State v. Wheeler, 
141-773. 
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The rule that costs follow final judgment applies in criminal as well as in civil cases; hence 
where prisoner was convicted but afterwards acquitted on new trial, payment of his witnesses 
in both trials was properly taxed against county: State v. Horne, 119-853. 


COSTS IN APPELLATE COURT. Officers of supreme court are not entitled to collect 
from county the costs accruing in supreme court on appeal in criminal cases where defendant 
was allowed to appeal without bond and without order allowing him to appeal as a pauper 
and is insolvent: Clerk’s Office v. Comrs., 121-29; Clerk’s Office v. Comrs. of Richmond, 
79-598; but see section 1261. 

Where, on appeal to superior court from a judgment of justice of the peace in a matter in 
which he had final jurisdiction, a nol. pros. was entered by solicitor, error to tax county with 
cost accrued in superior court: State v. Shuffler, 119-867; see, also, Merrimon y. Comrs., 
106-369. 


FOR STATUTES APPLICABLE TO PARTICULAR COUNTIES, see sections 1260, 1279, 
1282. 


1260. Local modification as to counties paying costs. In the following counties 
the county shall pay one-half the fees specified when ‘‘not a true bill’’ is found: 
Alexander, Alleghany, Ashe, Bertie, Brunswick, Burke, Caldwell, Caswell, 
Catawba, Chatham, Clay, Craven, Davie, Duplin, Gaston, Granville, Greene, 
Henderson, Iredell, Jackson, Johnston, Jones, Lenoir, Lincoln, Macon, Madison, 
McDowell, Mecklenburg, Mitchell, Montgomery, Northampton, Onslow, Orange, 
Pamlico, Pender, Person, Pitt, Polk, Richmond, Robeson, Rowan, Rutherford, 
Sampson, Scotland, Stanly, Stokes, Surry, Swain, Transylvania, Wake, Wa- 
tauga, Wilkes, Yadkin, Yancey. 

Rey., s. 1283; Code, ss. 733, 739; 1907, cc. 94, 162, 208, 606, 627, 695; 1909, ce. 50, 107; 
IER 1G. Ubalal, eo, ek ANG 32% Jy Ine Aka te, PPAF 

In Bladen County, where in a criminal proceeding before the grand jury 
a ‘‘true bill’’ is not found, the county shall pay one-half fees to clerks, sheriffs, 
officers, or constables who served any process in such proceeding. 

1909, ce. 183. 


In Brunswick and Catawba counties the county shall not be liable for any part 
of the costs of justices of the peace, when ‘‘not a true bill’’ is found. 
Rey., 8. 1283; 1905, c. 598; 1909, c. 107. 


In Montgomery County, in criminal cases, where the defendant is convicted 
in superior court, justices of the peace are entitled to full fees, if any are legally 
taxed in the bill of costs. 

1909) Gc) 223: 


In New Hanover County, in a criminal action, if there is no prosecutor, and the 
defendant is convicted and serves out his sentence on the public roads of the 
county, the county shall pay one-half fees as provided in the first sentence of this 
section. 

Rey., s. 1283; 1905, c. 511. 

As to half fees after road sentence in New Hanover, see State v. Saunders, 146-597. 


1261. Liability of county when defendant acquitted in supreme court. If, on 
appeal to the supreme court in criminal actions, the defendant is successful, the 
county from which the appeal was taken shall pay one-half the costs of the 
appeal, and all such sums as have been properly expended by the defendant for 
the transcript of the record and printing done under the rules of the court. 

Rey., s. 1284. 

See Clerk’s Office v. Comrs., 121-29. 
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1262. County where offense committed liable for costs. In all cases where the 
county is liable to pay costs, that county wherein the offense is alleged to have 
been committed shall be adjudged to pay them. 

Rev., s. 1285; 1889, c. 354. 


Where judge below orders insolvent prosecutor to pay costs and he fails or is unable to pay, 
county in which offense committed is liable for same: Pegram y. Comrs., 75-120; Guilford v. 
Comrs., 120-28. 


1263. Liability of counties, where trial removed from one county to another. 
The costs taxed in any case removed from another county for trial shall include 
the fees and expenses allowed for summoning the special venire, if one is ordered 
in the case, and the per diem and mileage of jurors who are impaneled to try the 
case, together with all other costs and expenses of the trial of the case, the amount 
of which, if not provided for by law, to be fixed by the presiding judge, so as to 
fully relieve the county in which the trial is had of all costs and expenses thereof. 
All fines, forfeitures, penalties and amercements imposed or levied in the case 
shall belong to the county from which the case was removed and be paid to the 
treasurer of said county. When a prisoner is sent from one county to another 
to be held for trial, or for any other cause or purpose, the county from which he 
is sent shall pay his prison expenses, unless the same is collected from him, on or 
before the first Monday in each month, and upon a failure to do so, it shall be 
the duty of the county to which he is sent to pay the same to the sheriff or jailer 
entitled to receive it at the same rate and under the same regulations as its own 
prison expenses are paid; and the county lable shall repay the same within thirty 
days after demand, and upon failing to do so the county to which the money is 
due shall be entitled to recover in the superior court, or, if the amount be within 
its Jurisdiction, the court of justice of the peace of its own county, the amount 
due, with ten per cent additional, together with eight per cent interest on the 
sum due; and said courts of said county shall have full jurisdiction to hear, try 
and determine all actions and proceedings that may be brought for the purpose 
of enforcing the collection of the same. When the county to which such prisoner 
has been sent has paid the prison expenses and has made demand therefor upon 
the county liable as above provided and such demand be not complied with within 
ten days, the sheriff or jailer shall at once return such prisoner to the county 
from which such prisoner was sent, and deliver him to the sheriff or jailer thereof. 

Rey., s. 1285; 1889, c. 354; 1901, c. 718. 


1264. Statement of costs against county to be filed with commissioners. In all 
criminal actions where the county is liable in whole or in part for costs, it is the 
duty of the clerks of the courts to make out a statement of such costs from the 
record or docket, within thirty days after the hearing, trial, determination, or 
other disposition thereof, and file the same with the board of commissioners of 
the county. 

Rey., s. 1286; Code, s. 786; 1873-4, c. 116, s. 38. 


1265. Expenses in conveying prisoner to another county; provision for pay- 
ment. When a sheriff or other officer arrests a person under a capias or other 
legal process, which requires him to have the person arrested before a court or 
judge of another county, and such sheriff or other officer is obliged to incur 
expense in the safe delivery of such person by reason of his failing to give bond 
for his appearance, or if the sheriff or other officer of the county to which the pris- 
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oner is to be carried incurs any expense in going for and conveying said prisoner 
to his county, then in either case the sheriff or other officer shall file with the 
court or judge issuing the capias or other legal process and with the register of 
deeds an itemized and sworn account of such expenses, which shall be presented 
by the register to the board of commissioners at their next regular meeting, to be 
audited by them. Such sworn statement shall be received by the said board as 
prima facie correct. Upon such auditing the board of commissioners shall cause 
to be issued to such sheriff or other officer an order on the county treasurer for 
the amount so audited and allowed by them, and shall notify the court or judge 
of their action, to the end that the amount so allowed shall be taxed in the costs 


to the use of the county. 
Rey., s. 1287; 1885, c. 262; 1901, c. 64. 


1266. Cost of investigating lynchings. In all cases of investigation and trial of 
the crime of lynching, the entire cost incurred in the prosecution, unless paid 
by the person or persons convicted, shall be paid by the county wherein the 
crime shall have been committed. And whenever any solicitor goes to a county to 
investigate a crime of breaking or entering a jail for the purpose of lynching, 
the county where such crime is committed shall pay the solicitor the sum of one 
hundred dollars for making the investigation. 

Rey., s. 1288 ; 18938, c. 461, s. 6. 

Section cited: State v. Lewis, 142-626. 


Art. 6. Lrasiuiry or Drerenpant In CriminaL ACTIONS 


1267. Costs against defendant convicted, confessing, or submitting. Hvery per- 
son convicted of an offense, or confessing himself guilty, or submitting to the 
court, shall pay the costs of prosecution. 

RG VeeSsel ool COder ss tails Ra On Choo. So 46: 

Section cited: Abernathy v. Comrs., 169-631. 

Pardon does not exempt one from payment of officer’s cost: State v. Mooney, 74-98; but 
see State v. Underwood, 64-599. ; 

The ‘‘costs of prosecution’’ are those incurred in the conduct of the prosecution, and do 
not include costs of defendant in his defense: State v. Wallin, 89-578. A witness for defend- 
ant has no right to have his ticket for attendance allowed in the bill of costs of the prosecu- 
tion with which defendant is taxed: Ibid—for it is a personal debt of defendant which wit- 
ness may enforce by execution in the cause, Ibid. 

Defendant liable for witness fees for entire time where nol. pros. entered and another indict- 
ment for same offense later returned, witnesses never having been discharged: State v. Har- 
shaw, 4-230. 

Expenses of transporting criminal insane person no part of costs of prosecution: Neal v. 
Comrs., 85-420. 

Fees due officers are vested rights and are not discharged when defendant receives uncondi- 
tional pardon after conviction and sentence: State v. Mooney, 74-98; but see State v. Under- 
wood, 64-599. 

The legal effect of a conviction and judgment is to vest the right to the costs in those 
entitled to them: State v. Crook, 115-765. 

Costs constitute no part of the punishment in criminal actions, though the payment of them 
may be considered in mitigation of sentence: Ibid. 

Where judgment is directed by supreme court to be entered in lower court for punishment 
and costs, and at succeeding term judgment only for punishment entered, judgment may be 
entered at subsequent term nunc pro tunc for costs also against defendant and his sureties 
on his appeal to supreme court: State v. Patterson, 27-89. 

Cases illustrating how insolvents are discharged: State v. McNeely, 92-829; State v. Miller, 
97-451; State v. Williams, 97-414; State v. Davis, 82-610. 
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1268. Defendant imprisoned not discharged until costs paid. If the sentence 
be that the guilty person be imprisoned for a time certain, and that he pay the 
costs, there shall be added to it that he shall remain in prison, after the expira- 
tion of the fixed time for his imprisonment, until the costs shall be paid, or until 
he shall otherwise be discharged according to law. 

Rey., s. 1292; Code, s. 905; 1868-9, c. 178. 


1269. Judgment confessed or bond given to secure fine and costs. In cases 
where a court, mayor, or a justice of the peace permits a defendant convicted of 
any criminal offense to give bond or confess judgment, with sureties to secure 
the fine and costs which may be imposed, the acceptance of such security shall 
be upon the condition that it shall not operate as a discharge of the original 
judgment against the defendant nor as a discharge of his person from the cus- 
tody of the law until the fine and costs are paid. 

Rey., s. 1293 ; Code, s. 749; 1885, c. 364; 1879, c. 264. 


Power of court to suspend judgment upon payment of costs discussed: State v. Everitt, 
164-399; State v. Hilton, 151-687. 


1270. Arrest for nonpayment of fine and costs. In default of payment of such 
fine and costs, it is the duty of the court at any subsequent term thereof, on 
motion of the solicitor of the state, to order a capias to issue to the end that such 
defendant may be again arrested and held for the fine and costs until discharged 
according to law; and a justice of the peace or mayor may at any subsequent 
time arrest the defendant and hold him for the fine and costs until discharged 
according to law. 

Rey., s. 1294; Code, s. 750; 1885, c. 8364; 1879, c. 264. 

Suspending judgment on payment of costs, see under section 1269. 


Art. 7. Laapiniry oF Prosrecutror For Costs 


1271. Prosecutor liable for costs in certain cases; court determines prosecutor. 
In all criminal actions, if the defendant is acquitted, nolle prosequi entered, judg- 
ment against him arrested, or if the defendant is discharged from arrest for 
want of probable cause, the costs, including the fees of-all witnesses summoned 
for the accused, whom the judge, court or justice of the peace before whom the 
trial took place shall certify to have been proper for the defense, shall be paid by 
the prosecutor, whether marked on the bill or warrant or not, whenever the judge, 
court or justice is of opinion that there was not reasonable ground for the 
prosecution, or that it was not required by the public interest. And every judge, 
court or justice is hereby fully authorized to determine who the prosecutor is at 
any stage of a criminal proceeding, whether before or after the bill of indict- 
ment has been found, or the defendant acquitted: Provided, that no person 
shall be made a prosecutor after the finding of the bill, unless he shall have 
been notified to show cause why he should not be made the prosecutor of record. 


Reyv., s. 1295; Code, s. 737; 1889, c. 34; R. C., c. 35, s. 37; 1799, c. 4, s. 19; 1800; c. 558; 
1868-9, c. 277; 1874-5, ec. 151; 1879, e. 49. 

Section cited: State v. Ownby, 146-677. 

When prosecution frivolous and malicious, prosecutor must pay cost: State v. Butts, 134- 
607; State v. Jones, 117-768; State v. Baker, 114-812; State v. Lance, 109-789; State v. 
Carlton, 107-958; State v. Roberts, 106-662; State v. Hamilton, 106-660; State vy. Dunn, 
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95-697; State v. Powell, 86-640; State v. Adams, 85-560; State v. Norwood, 84-794; State v. 
Cannady, 78-541; State v. Darr, 63-516. Legislature has power to prescribe that prosecutor 
pay cost when prosecution frivolous or malicious: State v. Cannady, 78-541. Prosecutor in 
peace warrant failing to pay cost, where prosecution frivolous or malicious, can be imprisoned: 
Ibid. 

Prosecutor insolvent and failing to pay costs, county liable: Pegram v. Comrs., 75-120. 
Justice’s judgment taxing prosecutor with cost is appealable: State v. Byrd, 93-627; State v. 
Powell, 86-640. Prosecutor cannot be taxed with cost where ‘‘not a true bill’’ is found: 
State v. Horton, 89-581—or where grand jury ignores the bill, State v. Gates, 107-832. 

Error to tax costs of defendant’s witnesses against prosecutor on a finding that prosecution 
was malicious and not for public good in the absence of a finding that the witnesses were 
proper for the defense: State v. Jones, 117-768. Prosecutor of an action ‘‘not for the public 
interest’’ properly adjudged to pay cost: State v. Baker, 114-812. 

State cannot appeal from refusal of judge to mark one as prosecutor: State v. Moore, 
84-724. 

As to when prosecutor can be adjudged to pay cost in a magistrate’s court, see State v. 
Carlton, 107-958. Solicitor’s fee cannot be charged against prosecutor: State v. Dunn, 95-697. 

Before prosecutor can be taxed with costs he is entitled to notice and hearing: State v. 
Collins, 169-323. 

For notice to party of motion to mark him as prosecutor, see State v. Jones, 117-768; State 
v. Hamilton, 106-660; State v. Norwood, 84-794; State v. Hughes, 83-665; State v. Crosset, 
81-579. The court may order ex mero motu that prosecutor be taxed with cost: State v. 
Adams, 85-560. One marked as prosecutor has notice of all subsequent proceedings, and he 
cannot make motion to set aside irregular judgment against him for costs after a year: State 
v. Horton, 89-581; see, also, State v. Spencer, 81-519; State v. Owens, 87-565. 

Power of court to adjudge who is prosecutor and to tax him with costs exists at any stage 
of the proceeding: State v. Stone, 153-614. Prosecutor can be marked, upon notice given, 
after prosecution ended: State v. Jones, 117-772; State v. Hughes, 83-665—or, upon motion 
and notice to show cause, at a subsequent term, State v. Sanders, 111-700—and where he was 
present attending trial, judgment for costs may be entered in his absence where he left the 
courtroom before judgment, State v. Owens, 87-565; State v. Spencer, 81-519. Formerly the 
name of prosecutor had to be marked on bill before being sent to grand jury, but now it can 
be marked after acquittal, upon motion and notice: State v. Hughes, 83-665. 

FINDINGS OF FACT. Prosecutor should not be taxed with cost without a previous find- 
ing of fact by court: State v. Roberts, 106-662. 

Where taxation of costs could not be sustained because of failure to find prerequisite facts, 
new motion could be made several terms later: State v. Sanders, 111-702. 

The findings by the judge below that prosecution was frivolous and malicious is conclusive 
and will support a judgment that prosecutor pay costs or in default thereof be imprisoned: 
State v. Lance, 109-789; State v. Carlton, 107-958; State v. Hamilton, 106-660; State v. 
Dunn, 95-697; State v. Adams, 85-560; State v. Norwood, 84-794; but see State v. Powell, 
86-640. Before defendant’s witnesses can be taxed against prosecutor, a finding that they 
were proper for the defense must be made: State v. Jones, 117-768. 


1272. Imprisonment of prosecutor for nonpayment of costs, if prosecution friv- 
olous. Every such prosecutor may be adjudged not only to pay the costs, but he 
shall also be imprisoned for the nonpayment thereof, when the judge, court, or 
justice of the peace before whom the case was tried shall adjudge that the prose- 
eution was frivolous or malicious. 

Rev., s. 1297; Code, s. 738; R. C., c. 35, s. 37; 1800, c. 558; 1879, c. 49; 1881, c. 176. 


As to when prosecutor pays costs, see under section 1271. Costs of prosecution is not a 
debt within the constitutional inhibition against imprisonment for debt: State v. Wallin, 
89-578; State v. Cannady, 78-539—and a prosecutor failing to pay costs adjudged against him 
may be imprisoned where court finds that prosecution was frivolous or malicious: State v. 
v. Stone, 153-614; State v. Lance, 109-789; State v. Carlton, 107-956; State v. Roberts, 106- 
662; State v. Wallin, 89-578; State v. Cannady, 78-539. 
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Art. 8. Fxrrs or WITNESSES 


1273. Not entitled to fees in advance. Witnesses are not entitled to receive 
their fees in advance; but no witness in a civil action or special proceeding, unless 
summoned on behalf of the state or a municipal corporation, shall be compelled 
to attend more than one day, if the party by or for whom he was summoned shall, 
after one day’s attendance, on request and presentation of a certificate, fail or 
refuse to pay what then may be due for traveling to the place of examination 
and for the number of days of attendance. 

Rev., s. 1298; Code, s. 1868; 1868-9, c. 279, subch. 11, s. 8. 


As to fees of witnesses, see section 3893; as to when fees generally are payable in advance, 
see section 3849. 

Pauper must pay his witnesses: Booshee v. Surles, 85-91; Bailey v. Brown, 105-129. Wit- 
nesses in civil case, except for state or municipal corporation, refused compensation, need not 
attend but one day: State v. Massey, 104-881; see, also, Carter v. Wood, 33-22. Witness cannot 
be summoned before grand jury when mere matter of inquiry; he is entitled to fees when 
indorsed on bill as sworn and sent: Lewis v. Comrs., 74-194. Witness tickets are merely evi- 
dence of attendance: Moore v. Comrs., 70-340. 


1274. Witness to prove attendance; action for fees. Hvery person summoned, 
who shall attend as a witness in any suit, shall, before the clerk of the court, or 
before the referee or officer taking the testimony, ascertain by his own oath or 
affirmation the sum due for traveling to and from court, attendance and ferriage, 
which shall be certified by the clerk; and on failure of the party, at whose 
instance such witness was summoned (witnesses for the state and municipal 
corporations excepted), to pay the same previous to the departure of the witness 
from court, such witness may at any time sue for and recover the same from the 
party summoning him; and the certificate of the clerk shall be sufficient evi- 
dence of the debt. Where recovery may be had before a justice of the peace on 
a witness ticket, the justice shall deface it by writing the word judgment, and 
deliver the same to the person of whom it is recovered. 

Rey., s. 1299; Code, s. 1869; R. C., ec. 31, s. 73; 1777, ce. 115, s. 46; 1796, c. 458; 1868-9, 
¢, 279, subch. 11, ss: 2, 4. 

A witness not subpenaed cannot charge the losing party: Stern v. Herren, 101-516; Thomp- 
son v. Hodges, 10-318—nor can witness who is a nonresident, though subpenaed, charge mile- 
age even if he attends, Ibid.—and witnesses subpenaed cannot be charged against losing party 
unless examined or sworn and tendered, State v. Means, 175-820; Staley v. Staley, 174-640; 
Moore vy. Guano Co., 186-248; Sitton v. Lumber Co., 135-540; Cureton vy. Garrison, 111-271; 
but see Herring v. R. R., 144-208; Loftis v. Baxter, 66-340—except when nonsuit taken, 
Henderson vy. Williams, 120-339—or if absent, unless shown to be material, Hobbs v. R. R., 
151-134. Only two witnesses to a material point can be charged losing party: State v. 
Wheeler, 141-777; Ex parte Beckwith, 124-115; State v. Massey, 104-881—except in action of 
slander, where more can prove in court’s discretion, Holmes v. Johnson, 33-55—also except 
where ‘‘value’’ is to be proven, Ex parte Beckwith, 124-111. 

All witnesses may recover from the party who subpenaed them: Sitton vy. Lumber Co., 
135-540; Cureton v. Garrison, 111-271; Office v. Lockman, 12-146—but they must prove their 
attendance before the clerk and get a ticket each term, Thompson y. Hodges, 10-318; see 
Moore y. Islar, 1-81—which ticket is sufficient evidence in court upon which to recover judg- 
ment against party cast or against party who subpenaed witness, if party cast is insolvent, 
the statute making it presumptive evidence of the attendance, for whom, how long, for how 
much, and miles traveled, Deaver v. Comrs., 80-116; Belden v. Snead, 84-243. 

Witness is not at liberty after final judgment to withdraw his. witness ticket and sue upon 
it. His fees for attendance should be taxed and collected with other costs against party 
adjudged to pay, if solvent, and if not, then the party who summoned and required his testi- 
mony is responsible: Belden v. Snead, 84-243; Carter v. Wood, 33-22. 

544 


1275 COSTS—Art. 8 Ch7y 23 


One cannot recover for attendance of an incompetent witness: Keith v. Goodwin, 51-398. 

Witnesses for the losing party receive no pay unless he is solvent, and witnesses for state in 
criminal actions where convicted party is insolvent receive only half pay: State v. Wheeler, 
141-777. 

Where material witness theretofore present is absent at trial for sufficient cause, he may be 
taxed against losing party: Loftis v. Baxter, 66-340, cited in Herring v. R. R., 144-208; see, 
also, Carpenter v. Taylor, 4-689. 


1275. Witness tickets to be filed; only two witnesses for single fact. At the 
court where the cause is finally determined the party recovering judgment shall 
file in the clerk’s office the witness tickets; the amount whereof shall be taxed in 
the bill of costs, to be levied and recovered for the benefit of said party. The 
party cast shall not be obliged to pay for more than two witnesses to prove a 
single fact. 

Rey., s. 1800; Code, s. 1870; R. C., c. 31, s. 74; 1783, c. 189, s. 33 1796, c. 458, s. 2. 

Section referred to: Chadwick v. Ins. Co., 158-380. 

Where a party is apprehensive that clerk will err in taxation of costs he should move court 
for special directions to the officer as to taxing costs: Wooley vy. Robinson, 52-30. 

Witness ticket omitted may, after notice and motion, be charged, and execution issued there- 
for: Tate v. Kincade, 9-334. 

Only two witnesses to a material fact subpenaed by the prevailing party can be charged 
against losing party: State v. Wheeler, 141-777; Ex parte Beckwith, 124-115; State v. 
Massey, 104-877—except in action of slander, where more than two can prove, in the discretion 
of the court, Holmes y. Johnson, 33-55—and where value is to be proven: Ex parte Beck- 
with, 124-111. 

For witness tickets as evidence, see Deaver v. Comrs., 116-80; Belden vy. Snead, 84-243; 
Moore vy. Comrs., 70-340. 

Where case in Rowan removed to Iredell county for trial, but returned to original court for 
some cause and then removed to Cabarrus, costs of officers and witnesses in Iredell court 
properly taxable by clerk: Boyden y. Williams, 84-608. 

For further annotations, see under section 1274. 


1276. Local: trafficking in witness tickets regulated. 1. Amounts paid for 
tickets to be endorsed thereon. Whenever any person shall prove a ticket as a 
witness in any criminal action, wherein any county in this state shall be adjudged 
to pay the cost or any part thereof, and such person shall sell or assign the same 
to any other person, firm or corporation, he shall state on the back of the ticket 
the amount which he shall receive from the assignee named for such sale or 
assignment, and the assignee shall make an affidavit of the truthfulness of such 
amount as stated in the endorsement of sale. 


2. Amount receivable by assignee. It shall be unlawful for any assignee of 
any ticket proved in a criminal action, wherein any county is or shall be adjudged 
to pay the costs thereof, to receive from the county any greater sum than the 
amount paid by such person, firm or corporation, with ten per cent added to the 
amount received by the person proving the ticket. 


3. If improperly endorsed not taxed against county. It shall be the duty of 
the clerk of the superior court, in making out the bills of cost which shall be 
adjudged against the county for payment, to examine carefully all witness tickets, 
and whenever any ticket shall fail to show the amount paid for any transfer, sale 
or assignment properly endorsed on said ticket, and sworn to, as above provided 
in subsection one, he shall not tax the same against any county for payment. 
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4. Collection of greater amount misdemeanor. If any person shall collect 
from any county in this state a sum greater than the amount received by the 
person proving said ticket, with ten per cent added thereto, he shall be guilty 
of a misdemeanor, and shall, upon conviction, be fined double the amount so 
collected by him, not exceeding the sum of fifty dollars, or imprisoned not more 
than thirty days. 


5. False statement perjury. Any person purchasing any ticket in any 
criminal action, wherein the county shall be adjudged to pay the cost or any part 
thereof, who shall make a false statement of the amount paid by him for such 
ticket or tickets, shall be guilty of perjury, and upon conviction shall be punished 
as for that offense. 


6. To what counties applicable. This section shall apply only to the counties 
of Anson, Buncombe, Columbus, Forsyth, Gaston, Richmond, Robeson, Ruther- 
ford, and Surry. 

1907, c. 120; PB. L. 1913, ce. 791, 793 ; 1915, ¢. 305. 


1277. Fees of witnesses before jury of view, commissioner, etc. Witnesses sum- 
moned to appear at any survey, or before any jury of view, or before any com- 
missioner, arbitrator, referee, or other person authorized to require their attend- 
ance, shall be entitled to the same fees as for similar attendance at the court of 
the county, and may prove, by their own oath, their attendance, mileage, and 
ferriage before such person, who is hereby authorized to administer the oath; 
and when they shall attend on any commission issuing from without the state, 
they may recover the fees for attendance against the party summoning them, 
or his agent or attorney directing them to be summoned; and when they shall 
attend under a commission or authority from any court in this state, the fees 
for attendance shall be proved as aforesaid, and be certified to the proper court 
and taxed among the costs of the cause, as if the witness had attended the court; 
but nevertheless, such fees may be immediately recovered against the party 
summoning. 

Rey., 8. 1801; Code, s. 1865; R. C., c. 31, s. 67; 1805, c. 685; 1848, c. 66; 1850, c. 188, s. 3. 


1278. Fees of witnesses before grand jury. No witness shall receive pay for 
attendance in a criminal case before a grand jury, unless such witness has been 
summoned by direction in writing of the foreman of the grand jury, or of the 
solicitor prosecuting, addressed to the clerk of the court, commanding him to 
summon such witness, stating the name of the parties against whom his testi- 
mony may be needed, or unless he has been bound or recognized by some justice 
of the peace to appear before the grand jury. 

Reyv., s. 1802; Code, s. 743; 1879, c. 264. 


Grand jury has no right to summon witnesses to appear before them except by permission 
of foreman or of solicitor: State v. Wilcox, 104-847. 


1279. Local modifications as to fees of witnesses before grand jury. In Martin 
county all witnesses who are subpcenaed by the court’s order to appear before 
the grand jury and do attend, and all other witnesses who testify for the state 
in open court, may prove attendance and collect one-half fees. 

Rey., 8s. 1283; 1905, ec. 134. 
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In Moore county all persons subpcnaed as witnesses before the grand jury 
in any criminal prosecution, or subpeenaed to appear before the judge in any 
criminal prosecution, shall receive one dollar per day for each day attending, 
and five cents per mile for each mile traveled to and from court one time, 
whether a true bill be found or not. The county commissioners shall not have 
power or authority to allow any less sum than the face of the juror’s or wit- 
ness’s tickets provided herein. 

1907, c. 93, ss. 4,.5. 


In Wayne county witnesses subpcenaed by the state before the grand jury 
shall receive one-half fees, if the grand jury fails to find ‘‘a true bill.’’ 
1907, c. 40. 


In Cherokee county the law is on the same general lines as in Moore. See 1907, ¢. 156, 
Sip ue): 
As to Brunswick county, see P. L. 1913, ec. 248. 


1280. Pay of witnesses in criminal cases. All witnesses summoned or recog- 
nized in behalf of the state shall be allowed the same pay for their daily attend- 
ance, ferriage and mileage as is allowed to witnesses attending in civil suits; and 
such fees for attendance shall be paid by the defendant only upon conviction, con- 
fession or submission; and if the defendant is acquitted on any charge of an 
inferior nature, or a nolle prosequi be entered thereto, the court shall order the 
prosecutor to pay the costs, if such prosecution appears to have been frivolous 
or malicious; but if the court is of opinion that such prosecution was neither 
frivolous nor malicious, and a greater number of witnesses have been summoned 
than were, in the opinion of the court, necessary to support the charge, the court 
may, nevertheless, order the prosecutor to pay the attendance of such unneces- 
sary witnesses, if it appear that they were summoned at his special request. 


Rev., s. 1296; Code, s. 1204; R. C., c. 35, s. 87; 1800, c. 558, s. 1; 1879, c. 49; 1879, ec. 92, 
s. 3; 1881, c. 176. 


Section cited: State v. Means, 175-820. 

For fees of witnesses, see section 3893. As to when defendant pays witnesses, see section 
1267. As to when prosecutor pays costs, see section 1271. As to when county pays state’s 
witnesses, see sections 1259, 1281—-pays defendant’s witnesses, see section 1283. 


1281. County to pay state’s witnesses in certain cases. Witnesses summoned or 
recognized on behalf of the state to attend on any criminal prosecution in the 
superior or criminal courts where the defendant is insolvent, or by law is not 
bound to pay the same, and the court does not order them to be paid by the 
prosecutor, shall be paid by the county in which the prosecution was commenced. 
And in all cases wherein witnesses may be summoned or recognized to attend 
any such court to give evidence on behalf of the state, and the defendant is dis- 
charged, and in cases where the defendant breaks jail and is not afterwards 
retaken, the court shall order the witnesses to be paid. 

Rey., s. 1289 ; Code, s. 740; R. C., c. 28, s. 9; 1804, c. 665; 1819, c. 1008; 1824, c. 1253. 


For additional annotations on this subject, see under section 1259. 

Where judge below orders insolvent prosecutor to pay costs and he fails or is unable to pay, 
county in which offense committed is liable for same: Pegram vy. Comrs., 75-120; State v. 
Wheeler, 141-777; Guilford v. Comrs., 120-28. 

Tickets given out by clerks in state cases are only evidence of witnesses’ attendance, and, 
until judge passes upon costs, and by whom it is to be paid, county not responsible: Moore 
v. Comrs., 70-340. 
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Where nol. pros. entered as to murder in first degree, state’s witnesses subsequently attending 
trial entitled to only half fees: Coward y. Comrs., 137-299. 

Witnesses are entitled to compensation where bill is sent to grand jury with names of those 
summoned endorsed thereon as sworn and sent: Lewis v. Comrs., 74-194. 

To tax county with cost in criminal action where defendant is convicted, the trial judge 
must find that defendant is unable to pay it: Coward v. Comrs., 137-299. 

Costs of nonresidents attending as witnesses in a criminal prosecution cannot include more 
than per diem and mileage to state line: State v. Means, 175-820. 


1282. Local modifications as to counties paying state’s witnesses: 

In Durham county, when on the trial of a criminal action the costs, or any 
part thereof, are taxed against the county, the witness fees of a salaried officer 
or salaried employee of the county of Durham or the city of Durham shall not 
be taxed against the county in the bill of costs. 

1909, c. 485. 


In Wake county, in all criminal cases and proceedings in the superior court 
where there is a verdict of acquittal, nolle prosequi, arrest of judgment, the 
return by a grand jury of ‘‘not a true bill,’’ the county shall be liable for one- 
half fees to state’s witnesses. Where the defendant is convicted and judgment is 
suspended, or the defendant is imprisoned, the county shall be liable for full 
fees to state’s witnesses. The clerk of the superior court, immediately upon the 
determination of the case or proceeding, in any one of the ways provided above, . 
shall make out and sign a statement showing the amount of fees and mileage to 
which each and every state witness duly subpcenaed to attend court in that case 
or proceeding is entitled, which, when endorsed by the solicitor holding said 
court, and a certificate made thereon by the sheriff of the county that the wit- 
ness has paid all taxes for which he is liable, shall be presented to the treasurer 
of the county, who shall immediately pay the same out of the general county 
fund. In all cases where judgment is suspended, or the imprisoned defendant 
is taxed with the costs, the costs, when collected, shall be paid by the clerk to 
the treasurer of the county and placed in the general county fund. 

1907, c. 204; Hx. Sess, 1908, ec. 25. 


At least thirty days before each criminal term of the superior court of Wilkes 
county the clerk shall file with the board of county commissioners an estimate 
of the amount of money necessary to pay witnesses for the state fifty cents on 
the dollar of the amount due. Upon the filing of such estimate it is the duty of 
the commissioners to order the county treasurer to pay to the clerk an amount of 
money sufficient to pay state’s witnesses fifty per cent of their witness fee and take 
receipt for same. At each term of the court, when witnesses who have been duly 
subpcenaed on behalf of the state are discharged upon filing their ticket with the 
clerk and assigning the ticket to the county, the clerk shall pay the witness fifty 
per cent of the face value of the ticket. The ticket shall be preserved by the clerk 
till the case is finally disposed of, and at the termination of the case, if the 
defendant is adjudged to pay the cost, the same shall be taxed in the bill of cost 
which, when collected, shall be paid over to the county treasurer, who shall pay 
the balance to the witness. Within thirty days after each criminal term of 
court the clerk shall pay over to the treasurer all the money so collected from 
defendants on witness fees, and file a sworn statement of all money so collected. 
It is the duty of the solicitor as each witness is discharged to give him a certifi- 
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cate showing the number of days he is entitled to prove as a witness, which 
certificate shall be filed with the clerk. If any individual purchases any witness 
ticket from any witness, the county shall not be liable to pay said witness, unless 
it shows upon the ticket the amount so paid by the purchaser, and then no 
greater amount than the amount paid, and in no ease to exceed fifty per cent 
of the face value thereof. 

1909, c. 38. 


1283. County to pay defendant’s witnesses in certain cases. When the defend- 
ant is acquitted, a nolle prosequi entered, or judgment against him arrested, and 
it is made to appear to the court, by certificate of counsel or otherwise, that said 
defendant had witnesses, duly subpcenaed, bound or recognized, in attendance, 
and that they were necessary for his defense, it is the duty of the court, unless 
the prosecutor is adjudged to pay the costs, to make and file an order in the cause 
directing that said witness be paid by the county in such manner and to such 
extent as is authorized by law for the payment of state’s witnesses in like cases. 

Reyv., s. 1290; Code, s. 747; 1879, c. 264; 1881, c. 312. 

This section, construed with sections 1259, 1284, 1287, leaves it in discretion of judge to 
refuse to direct fees of witnesses for state or acquitted defendant, in whole or in part, to be 
paid by county, and his decision not reviewable: State vy. Hicks, 124-829. 

The constitution exempts an acquitted defendant from payment of necessary witness fees of 
defense, but does not require them to be paid by public: Ibid. 

The provision of this section does not extend to a case where indictment quashed: State v. 
Massey, 104-877. 

The provision of the constitution forbidding any defendant being taxed with cost of neces- 
sary witnesses summoned by him unless found guilty does not, ex vi termini, authorize such 
costs to be taxed against the county: Ibid. 

Liability of county for defendant’s witnesses is restricted to same cases in which county 
responsible for half fees to officers, except that county is not liable to defendant’s witnesses 
where he is convicted and is unable to pay: Guilford vy. Comrs., 120-23. 

Where a prisoner was convicted, but afterwards was acquitted upon a new trial, payment of 
witnesses at both trials was properly taxed against county: State v. Horne, 119-853. 

It seems that an acquitted defendant’s costs for witnesses can be taxed against a county only 
in those cases where a private prosecutor may be taxed with them: State v. Massey, 104-877. 

Old cases in which there are several defendants and some acquitted, those acquitted entitled 
to their costs: Stockstill v. Shuford, 5-39; Harriss vy. Lee, 46-226. 


1284. Fees of state witnesses; two only in misdemeanors; one fee for day’s 
attendance. No person shall receive pay as a witness for the state on the trial 
of any criminal action unless such person was summoned by the clerk under the 
direction of the solicitor prosecuting in the court in which the action originated, 
or in which it shall be tried if removed; and no solicitor shall direct that more 
than two witnesses shall be summoned for the state in any prosecution for a mis- 
demeanor, nor shall any county or defendant in any such prosecution be liable 
for or taxed with the fees of more than two witnesses, unless the court, upon 
satisfactory reasons appearing, otherwise directs. And no witness summoned in 
a criminal action or proceeding shall be paid by the county for attendance in 
more than one case for any one day; nor shall the county be required to pay any 
such witness if his attendance shall be taxed in more than one case on the same 
day. 

Rey., s. 1803; Code, s. 744; 1871-2, c. 186; 1879, c. 264. 

For the history of taxation of witness fees, see State v. Massey, 104-877. As to when county 
pays state’s witnesses, see under sections 1259, 1281. 
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This section, construed with sections 1259, 1283, places it in discretion of judge to refuse 
to direct fees of state’s witnesses to be paid by county, and from his decision there is no 
appeal: State v. Hicks, 124-829; State v. Ray, 122-1095—unless he bases the decision upon 
want of power, In re Smith, 105-167. Where several actions consolidated and judgment ren- 
dered against both parties for their costs in each case, witnesses subpenaed were entitled to 
prove but one attendance and in one action, and but one bill of costs could be taxed: Mills 
Co. v. Lytle, 118-837. 

Section cited: State v. Means, 175-820. 


1285. On appeal from justice only two witnesses bound over. When the de- 
fendant appeals from the judgment of the justice of the peace, in any criminal 
action, it is the duty of such justice of the peace to select and bind over on behalf 
of the state not more than two witnesses, and neither the county nor the defendant 
shall be liable for the fees of more than two witnesses on such appeal, unless 
additional witnesses are summoned by order of the appellate court as provided 
in the preceding section. . 

Rey., s. 1804; Code, s. 745; 1879, c. 264. 


Where on appeal from justice’s court, in a matter where justice had final jurisdiction, nol. 
pros. entered, county does not pay costs: State v. Shuffler, 119-867. 


1286. Discharge of witnesses for state; certificate of attendance by solicitor. It 
is the duty of all solicitors prosecuting in the several courts, as each criminal 
prosecution is disposed of by trial, removal, continuance or otherwise, to call and 
discharge the witnesses for the state, either finally or otherwise, as the disposi- 
tion of the case may require; and he shall thereupon file with the clerk of the 
court a certificate giving the names of the witnesses entitled to prove their 
attendance, with the date of their discharge. The said certificate shall be in the 
following or similar form, and blanks thereof shall be furnished to the solicitor 
by the clerk at the county expense, viz. : 


North Carolinas 2e-seeeo=- ane County. 
Liothyronine pe ef yuesint Feat Court; see eke owas a Terms 1 Oa 
StatecValtecceecO oe etete etn toni ed Neen Wiest nen sil SiR 
Witness nn $e oe ee Berek on be en ee 
Gischarceds== ===. ——— Gay cope 2 ee gl AS pe he PN ASS ee oe Seabee te , solicitor. 


Rev., s. 1805; Code, s. 746; 1879, c. 264; 1881, c. 312. 


1287. Witnesses not paid without certificate; court’s discretion. No county, 
prosecutor or defendant shall be liable to pay any witness, nor shall his fees be 
embraced in the bill of costs to be made up as hereinbefore provided, unless his 
name is certified to the clerk by the solicitor, or included in the order of the 
court. And the judge or justice may, in his discretion, for satisfactory cause 
appearing, direct that the witnesses, or any of them, shall receive no pay, or 
only a portion of the compensation authorized by law. The court, at any time 
within one year after judgment, may order that any witness may be paid who 
for any good reason satisfactory to the court failed to have his fees included in 
the original bill of costs. 

Rev., s. 1806; Code, ss. 733, 748; 1879, c. 264; 1881, ce. 312. 


For other annotations, see under sections of this article. For amount of witness fees, see 
section 3893. 

Judge may refuse fees to state’s witnesses in his discretion: State v. Hicks, 124-837— 
and such discretion not reviewable, State v. Ray, 122-1095; State v. Massey, 104-878—but 
whether costs rightly adjudged on particular item properly chargeable is reviewable, State v. 
Horne, 119-853. When defendant bound over to court case becomes proceeding of superior 
court, and all the costs from beginning are governed accordingly: Merrimon v. Comrs., 106-372. 
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1288. Liability for criminal costs before justice. The party convicted in a 
criminal action or proceeding before a justice shall always be adjudged to pay 
the costs; and if the party charged be acquitted, the complainant shall be ad- 
judged to pay the costs, and may be imprisoned for the nonpayment thereof, if 
the justice shall adjudge that the prosecution was frivolous or malicious. But in 
no action or proceeding of which he has final jurisdiction, commenced or tried in 
a court of a justice of the peace, shall the county be liable to pay any costs. 

Rey., s. 1807; Code, s. 895; 1868-9, c. 178; 1879, c. 92, s. 3; 1881, c. 176. 

The law as to costs in criminal cases before magistrates stated in Merrimon v. Comrs., 
106-369. 

Costs in cases where magistrates have jurisdiction cannot be taxed against county: State v. 
Butts, 134-608; State v. Morgan, 120-565; Guilford v. Comrs., 120-27; State v. Carlton, 107- 
956; Merrimon vy. Comrs., 106-369. 

Complainant prosecutor shall be adjudged to pay the cost and imprisoned for nonpayment 
thereof if the court finds the prosecution frivolous or malicious: State v. Butts, 134-607; State 
v. Jones, 117-768; State v. Carlton, 107-956; State v. Lance, 109-789; State v. Roberts, 106- 
662; Merrimon y. Comrs., 106-369; State v. Dunn, 95-697; State v. Powell, 86-640; State v. 
Adams, 85-560; State v. Norwood, 84-794; State v. Murdock, 85-598—from which judgment 
prosecutor may appeal, State v. Morgan, 120-563. 

Prosecutor taxed with costs may appeal to superior court where the findings of the justice 
may be reviewed, but on appeal to supreme court findings of fact by judge are conclusive: 
State v. Bailey, 162-583. 


1289. Imprisonment of defendant for nonpayment of fine and costs. If the 
justice sentences the party found by him to be guilty to pay a fine and costs, and 
the same are not immediately paid, the justice shall commit the guilty person to 
the county jail until the same are paid, or until he is otherwise discharged 
according to law. 

Rey., s. 1308; Code, s. 904; 1868-9, c. 178, subchap. 4, s. 15. 


Defendant convicted may be imprisoned for failure to pay costs: Merrimon y. Comrs., 
106-369. 


Nove. For costs in taking depositions to be used in another state, see Evidence. 

For costs of advertising for creditors of deceased person, see Administration. 

For fees to clerk superior court for issuing orders, etc., in guardianship matters, see 
Guardian and Ward. 

For security for costs, see Civil Procedure. 

For costs in bastardy cases, see Bastardy; in actions against guardians, see Guardian 
and Ward; in habeas corpus proceedings, see Habeas Corpus; in foreclosing liens, see Liens ; 
in draining lowlands, see Drainage; when plaintiff refuses to accept tender of judgment, 
and fails to recover more, see Civil Procedure; in pauper suits, see Civil Procedure; in 
actions between landlord and tenant, see Landlord and Tenant; in actions to establish 
public mills, see Mills; in partition proceedings, see Partition; in actions for forfeiture of 
corporate charter, see Corporation. 
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CHAPTER 24 


COUNTIES AND COUNTY COMMISSIONERS 


CoRPORATE EXISTENCE AND POWERS OF COUNTIES. 


. County as corporation ; acts through commissioners, 
. Corporate powers of counties. 


CouNTY COMMISSIONERS. 


2. Election and number of commissioners. 

. Local modifications as to term and number. 
. Vacancies in board; how filled. 

. When to qualify; oath to be filed. 

. Meetings of the board of commissioners. 

. Powers of board. 

. Local: authority to interdict certain shows. 
. To settle disputed county lines. 

. How commissioners sworn and paid. 

. Approving insufficient bond misdemeanor. 
2. Neglect of duty misdemeanor. 


STATE ASSOCIATION OF COUNTY COMMISSIONERS. 


. Membership of association. 

. Purposes of association. 

. Powers of association. 

. Officers of association. 

. Dues and expenses of members. 
. Meetings of association. 


CLERK TO BosRD OF COMMISSIONERS. 


. Register clerk ex officio to board ; compensation. 
. Duties of clerk. 
. Clerk to publish annual statement. 


FINANCE COMMITTER. 


. Election and duties of finance committee. 
. Oath of members. 

. Powers of finance committee. 

. Penalty on officer failing to settle. 

. Annual report of finance committee. 


COURTHOUSE AND JAIL BUILDINGS. 


. Built and repaired by commissioners. 
. Jail to have five apartments. 

. To be heated. 

. Bedding to be furnished. 

. Prison bounds. 


CouNnTY REVENUE. 


. Taxes collected by sheriff. 

. Statement of fines kept by clerk. 

. Fines paid to treasurer for schools; annual report. 
. Expenditure of county funds directed by commissioners. 
. County officers receiving funds to report annually. 

. Board to enforce duty to report. 

. Reports to be recorded in register’s office. 

. Penalty for failure to report. 

. Demand before suit against municipality ; complaint. 
. Accounts to be itemized, verified, and audited. 

. Accounts to be numbered as presented. 


333. Claims to be numbered as allowed; copy to board annually. 


. Annual statement of claims and revenues to be published. 
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CouNnTYy Poor. 


Support of poor; superintendent of county home; paupers removing to county. 
County home for aged and infirm. 

Records for county home to be kept. 

Support of county home. 

Property of indigent to be sold or rented. 

Families of indigent militiamen to be supported. 

Paupers not to be hired out at auction. 

Legal settlements; how acquired. 

Removal of indigent to county of settlement ; maintenance; penalties. 


CouUNTY PRISONERS. 


Bond of prisoner in criminal case returned to court. 

Bond of prisoner committed on capias in civil action. 
Jailer to cleanse jail, furnish food and water. 

Prisoner to pay charges and prison fees. 

Prisoner may furnish necessaries. 

United States prisoners to be kept. 

Guard when escape apprehended ; compensation. 

What counties liable for guarding and removing prisoners. 
Transfer of prisoners to succeeding sheriff. 

Where no jail, sheriff may imprison in jail of adjoining county. 
Where no jail, courts may commit to jail of adjoining county. 
When jail destroyed, transfer of prisoners provided for. 
Counties and towns may hire out certain prisoners. 

Persons hiring may prevent escape. 

Sheriff to have control of prisoners hired out. 

Convicts who may be sentenced to or worked on roads. 
Deductions from sentence allowed for good behavior. 
Convicts sentenced to roads to be under county control. 
When sentenced to state’s prison in lieu of roads. 

State’s prison to furnish convicts to county roads. 

Taxes may be levied for expenses of convicts. 


HOUSES OF CORRECTION. 


Commissioners may establish houses of correction. 
Who must or may be committed to such institutions. 
Levy of taxes authorized; to be paid to manager. 
Bonds may be issued. 

Governor to be notified of establishment. 

Directors to be appointed; duties. 

Term of office of directors. 

Manager to be appointed; bond; duties. 

Manager to assign employment to inmates.: 
Compensation of officers. 

Sheriff to convey persons committed. 

Absconding officers punished. 

Release of vagrants. 

Suits in name of county. 

Counties may establish joint house of correction. 
Directors of joint house of correction. 

Directors to appoint manager; bond; term; duties. 
Compensation of manager and other officers. 


Art. 1. Corporate ExXIstENCE AND Powers oF CouNnTIES 


County as corporation; acts through commissioners. Every county is a 


body politic and corporate, and has the powers prescribed by statute, and those 

necessarily impled by law, and no others; which powers can only be exercised 

by the board of commissioners, or in pursuance of a resolution adopted by them. 
Rey., s. 13809; Code, ss. 702, 703 ; 1868, c. 20, ss. 1, 2; 1876-7, c. 141, s. 1. 


COUNTIES GENERALLY. The political and legal relation of counties; their creation, 
organization, division, enlargement; legislative provision for taxes and payment of public 
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debt: Woodall v. Highway Com., 176-377; Comrs. v. Comrs., 157-515; Trustees v. Webb, 155- 
379; R. R. v. Washington, 154-334; Jones v. Comrs., 143-59; Prichard v. Comrs., 126-908; Tate 
v. Comrs., 122-812; Harris v. Wright, 121-172; Manuel v. Comrs., 98-9; Dare v. Currituck, 
95-189; MeCormace v. Comrs., 90-445; White v. Comrs., 90-438; Watson v. Comrs., 82-17; 
Comrs. of Currituck v. Comrs. of Dare, 79-565; Hill v. Comrs., 67-367; Manly v. Raleigh, 
57-370; Taylor v. Comrs., 55-141; Love v. Schenck, 34-304; Mills v. Williams, 33-558; State 
v. Jones, 23-414. Distinction between counties and municipal corporations such as cities and 
towns discussed in Manuel vy. Comrs., 98-11, and cases cited; but see Winslow v. Comrs., 64-220. 

POWERS OF COUNTIES GENERALLY. Shall have those ‘‘prescribed by statute’’: 
Manuel v. Comrs., 98-11; Dare v. Currituck, 95-191; MeCormae v. Comrs., 90-447; Gooch v. 
Gregory, 65-143—and must be strictly construed, Vaughn vy. Comrs., 118-641. Implied powers 
restricted to the doing of that which is necessary to the complete exercise of the express 
powers: Vaughn v. Comrs., 118-641. Powers of county are exercised by county commis- 
sioners: Fountain v. Pitt, 171-113; Wilson v. Holding, 170-352; Bunch v. Comrs., 159-335; 
Halford v. Senter, 169-546; Cotton Mills v. Comrs., 108-681; Dare vy. Currituck, 95-191; State 
v. Hargrave, 103-335. For specific powers of counties and of county commissioners, see sec- 
tions 1291, 1297. 

Legislature can direct counties to do whatever it can empower them to do: Tate v. Comrs., 
122-812; Jones v. Comrs., 137-579; Withers v. Comrs., 163-341. ’ 


1291. Corporate powers of counties. A county is authorized— 

1. To sue and be sued in the name of the county. 

Rights of action against counties are ordinarily such only as are given by statute: Hitch 
v. Comrs., 132-573; Jones v. Comrs., 130-451; Moody v. State’s Prison, 128-16; Bell v. 
Comrs., 127-85; Prichard v. Comrs., 126-912; Threadgill v. Comrs., 99-352; Manuel v. Comrs., 
98-9; White v. Comrs., 90-437; Winslow v. Comrs., 64-218. A county is not liable for tort: 
White v. Comrs., 90-4387; Moffitt vy. Asheville, 103-237; Keenan vy. Comrs., 167-356, and cases 
cited. ; 

Counties have corporate capacity to sue and be sued: Comrs. y. Comrs., 107-297. Commis- 
sioners must be sued in their own county: Steele v. Comrs., 70-137. Formerly counties were 
sued in the name of the commissioners: State v. Hargrove, 103-328; State v. Wilkerson, 
98-696; Winslow vy. Comrs., 64-218; but now they sue and are sued in the name of the county: 
Fountain v. Pitt, 171-113; Lenoir v. Crabtree, 158-357. 


2. To purchase and hold lands within its limits and for the use of its inhab- 
itants, subject to the supervision of the general assembly. 

3. To make such contracts, and to purchase and hold succh personal property, 
as may be necessary to the exercise of its powers. 

See generally under section 1297. 


4. To make such orders for the disposition or use of its property as the 
interests of its inhabitants require. 


For power to purchase land at public sale, see section 2623. See Vaughn v. Comrs., 118-636. 
Rev., s. 1810; Code, s. 704; 1868, ¢. 20, s. 3. 


Art. 2. County CoMMISSIONERS 


1292. Election and number of commissioners. There shall be elected in each 
county of the state, at the general election to be held in the year one thousand 
eight hundred and ninety-six, and every two years thereafter, by the duly quali- 
fied voters thereof, three persons to be chosen from the body of the county, who 
shall be styled ‘‘the board of commissioners for the county of._._______-_ ”” and 
shall hold their office for two years from date of their qualification and until 
their successors are elected and qualified. 

Rey., s. 1311. 
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1293. Local modifications as to term and number. The number of commission- 
ers shall be five instead of three in the counties of Alamance, Beaufort, Bertie, 
Buncombe, Cabarrus, Carteret, Catawba, Chowan, Columbus, Craven, Cumber- 
land, Durham, Edgecombe, Franklin, Granville, Greene, Guilford, Halifax, 
Harnett, Hertford, Iredell, Johnston, Jones, Lenoir, Lincoln, Martin, Mecklen- 
burg, Nash, New Hanover, Pasquotank, Perquimans, Pitt, Richmond, Robeson, 
Rockingham, Rowan, Tyrrell, Vance, Warren, Wayne and Wilson. 

In Gaston county six persons shall be elected, one of whom must be a resident 
of Gastonia township, one a resident of River Bend township, one a resident 
of South Point township, one a resident of Crowders Mountain township, one 
a resident of Cherryville township, and one a resident of Dallas township. If at 
any time the board of commissioners of Gaston county are equally divided upon 
any question pending before them and there is a tie vote, then the clerk of 
said board is authorized and empowered to cast the deciding vote and to deter- 
mine such question. 

In Wake county five persons shall be elected, three of whom shall compose 
a class whose terms of office shall be for four years on and after the first Monday 
in December, one thousand nine hundred and ten, and two of whom shall com- 
pose a class whose terms of office shall be for four years on and after the first 
Monday in December, one thousand nine hundred and twelve. 


Reve ssectoul iota CONG, Sa (Lom LolOnig G Jains, Os 8st. Gc. OU; 1Sscoec, loos 1899% cc 
103, 147, 153, 187, 297, 301, 346, 450, 467, 488, 609; 1901, cc. 14, 60, 328, 830, 581; 19038, cc. 4, 
7, 14, 36, 46, 59, 1387, 191, 208, 206, 207, 228, 265, 446, 515, 790; 1905, cc. 37, 44, 58, 73, 148, 
338, 340; 346, 397, 422, 553; 1907, cc. 2, 16, 55, 61, 125, 178; 291, 350; 1909, ce. 12, 58; 213; 
302, 625, 7295) RP. b., 1917, ce: 32) 175,381. 

As to elections for commissioners in Polk county. P. L. 1919, ¢. 96. 


1294. Vacancies in board; how filled. In case of a vacancy occurring in the 
board of commissioners of a county, the clerk of the superior court for the county 
shall appoint to said office for the unexpired term. 

\ Rey., S..1814 Code, s..719.; 1895, ¢., 185, s. 7; 1909, c. 490, s. 1. 


1295. When to qualify; oath to be filed. The board of commissioners shall 
qualify and enter upon the duties of their office on the first Monday of December 
next succeeding their election, and they may take the oaths of office before the 
elerk of the superior court, or some judge, or justice of the peace or other person 
qualified by law to administer oaths. The oaths of office severally taken and sub- 
scribed by them shall be deposited with the clerk of the superior court. 

Rev., s. 1816; Code, s. 708; 1895, c. 135, s. 4. 

De facto board of commissioners exercise all appropriate functions until new board qualifies: 


Jones v. Jones, 80-127. 
Necessity of taking oath of office: Worthy v. Barrett, 63-199. 


1296. Meetings of the board of commissioners. The board of commissioners in 
each county shall hold a regular meeting at the courthouse, on the first Mondays 
in December and June. Special meetings may be held on the first Monday in 
every month, but shall not continue longer in session than two days. Meetings 
may be held at other times for the more convenient dispatch of business at the 
eall of the chairman, on the written request of one member of the board, but 
public notice of the time and place of all such called meetings shall be posted at 
the courthouse door for not less than six days, and published one time in a 
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county newspaper, if there is one. The board shall receive no compensation for 
attending such called meetings. The board may adjourn its regular meetings in 
December and June from day to day until the business before it is disposed of. 
Every meeting shall be open to all persons. A majority of the board constitute 
a quorum. At each regular December meeting the board shall choose one of its 
members as chairman for the ensuing year; in his absence the members present 
shall choose a temporary chairman. 

Rev., s. 1317; Code, s. 706. 

Meetings in certain counties are governed by special laws as follows: Ashe, P. L. 
1911, c. 94; Buncombe, P. L. 1918, c. 892; Clay, 1889, c. 184; Dare, 1909, c. 68; Durham, 
1901, c. 309; Edgecombe, 1901, c. 429; Forsyth, 1897, c. 4837; Gaston, 1903, c. 34; Mecklen- 
burg, 1898, c. 199; Union, 1907, c. 347; Wake, 1899, c. 297. 

County commissioners are not prohibited from meeting on other day than specified, after 
giving notice to all concerned, but they cannot get compensation: People v. Green, 75-329; 


for election had at an adjourned meeting subject to call of chairman: Tripp y. Comrs., 158- 
180. For compensation of commissioners, see section 3918. ‘ 


1297. Powers of board. The boards of commissioners of the several counties 
have power— 


Has only those powers conferred by statute: Fidelity Co. v. Fleming, 132-337. Court has 
jurisdiction to compel commissioners to perform their duty: Comrs. v. Comrs., 107-291; also 
Jones vy. Comrs., 137-579. Succeeding commissioners must obey mandamus issued against 
predecessors: Pegram vy. Comrs., 65-114. Mandamus lies to compel commissioners to issue 
bonds when required by the legislature: Jones v. Comrs., 137-579. Statutes embracing words 
‘‘authorize and empower’’ when mandatory on commissioners: Ibid. As to powers (formerly) 
exercised jointly with justices, see Cotton Mills v. Comrs., 108-678, 692. Not fraudulent for 
commissioners to lend their personal credit to county, when: Long y. Comrs., 76-278. 

Commissioners are responsible for failure to exercise their powers as to the public buildings 
and property of the county: Threadgill v. Comrs., 99-352; Moffitt v. Asheville, 103-258— 
or bridges and highways, White v. Comrs., 90-437. County commissioners’ liability defined 
generally: Staton v. Wimberly, 122-107; Templeton v. Beard, 159-63; Hipp v. Ferrall, 169- 
551; s. ¢., 173-167; Fore v. Feimster, 171-551. 

A majority of the governing body of a county can exercise its powers: Cotton Mills v. 
Comrs., 108-678; see Comrs. v. Trust Co., 143-115. Commissioners cannot defend mandamus 
for tax levy on ground that claim is void: Bear v. Comrs., 122-434. 


TAXATION AND FINANCE 


1. To exempt from capitation tax. To exempt from capitation tax in special 
cases, on account of poverty and infirmity. 
Rey., s. 1818; ‘Code, s. 707; 1868, ¢. 20, s. 8. 


2. To levy county taxes. To levy, in like manner with the state taxes, the 
necessary taxes for county purposes; but the taxes so levied shall never exceed 
the double of the state tax, except for a special purpose, and with the special 
approval of the general assembly. All county taxes shall be levied at the 
regular meeting of the board on the first Monday in June. The board may 
extend the time for the collection and settlement of the county taxes to such 
time as may be deemed expedient, not beyond the first day of May next after 
the taxes were levied. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


As to constitutional limitation upon county taxation, see R. R. v. Cherokee County, 177-86; 
Bennett v. Comrs., 173-625; French vy. Comrs., 74-692; Jones v. Comrs., 107-248; Blanton vy. 
Comrs., 101-532; Cromartie v. Comrs., 87-134; Mauney v. Comrs., 71-486; Trull v. Comrs., 
72-388; Clifton v. Wynne, 80-145. 
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Commissioners can levy tax for necessary expenses and to pay bonds issued therefor up to 
the constitutional limitation. They can levy beyond limitation when legislature authorizes, 
and no vote of the people is required. But they cannot levy for any purpose not necessary 
without the legislature authorizes and a majority of the qualified voters vote for it: R. R. v. 
Cherokee County, 177-86; Guire v. Comrs., 177-516; Parvin v. Comrs., 177-508; Woodall v. 
Highway Com., 176-377; Bennett v. Comrs., 173-625; Moose v. Comrs., 172-419; Jackson v. 
Comrs., 171-379; Hargrave v. Comrs., 168-626; Pritchard v. Comrs., 160-476; s. ¢., 159-636; 
R. R. v. Comrs., 148-220; R. R. v. Comrs., 148-248; Cotton Mills v. Waxhaw, 130-298; Smathers 
v. Comrs., 125-488; Herring v. Dixon, 122-420; McCless v. Meekins, 117-34; Cromartie v. 
Comrs., 87-139; Tate v. Comrs., 122-812; Tucker v. Raleigh, 75-267. 

Courts have the right to say what are necessary expenses, but cannot control the discretion 
of commissioners in incurring the debt when the expense is necessary: Black v. Comrs., 129- 
121; Vaughn v. Comrs., 117-429; Hightower v. Raleigh, 150-569; Jackson v. Comrs., 171-379; 
also cases cited under section 1325. 

The equation of taxation to be observed applies only to general county purposes and not 
to special taxes: Wagstaff v. Highway Com., 177-354; Bennett v. Comrs., 173-625; Moose vy. 
Comrs., 172-419; R. R. v. Comrs., 148-220; Jones v. Comrs., 107-248. What is a special pur- 
pose: R. R. v. Cherokee County, 177-86, and cases cited. 

The commissioners are required to levy sufficient tax to run the public schools six months, 
and the constitutional limitation does not prevent such levy: Collie v. Comrs., 145-170, over- 
ruling Barksdale v. Comrs., 93-472, and Bd. of Education v. Comrs., 111-578; Bd. of Education 
v. Comrs., 150-116. 

County bonds not issued for necessary expense, but authorized by legislative act and popular 
vote, are valid; but the commissioners cannot levy a tax beyond the constitutional limitation 
unless authorized to do so by the special act: Comrs. v. MacDonald, 148-125. 

Where county pledges its faith or lends its credit it must levy taxes on all property in the 
same, except such as is exempt: Jones v. Comrs., 107-248. And if for a special purpose, the 
tax need not be uniform in the different sections, but may depend upon the benefits to be 
derived: Faison v. Comrs., 171-411. 

The statute makes no difference in grade or necessity among the several necessary expendi- 
tures of a county for which commissioners must provide by taxation: Long yv. Comrs., 76-278. 

Commissioners have implied power, after making assessment for taxes on unlisted property, 
to authorize collection by sheriff: Lumber Co. v. Smith, 146-199. 

For an action to have tax levied for special purpose applied thereto, see McCless v. Meekins, 
117-34. Where legislature authorized tax for special purpose beyond the constitutional limi- 
tation and part of it was to be ‘‘for meeting other current expenses,’’ held invalid: Williams 
v. Comrs., 119-520. 

Where tax, levied for special purpose beyond the limitation, provides more funds than neces- 
sary, the remnant can be turned into the general fund if the statute authorizing it is infra 
vires; but if for a special purpose and a general purpose together, the statute would be ultra 
vires and void: Williams v. Comrs., 119-520. 

There is no constitutional requirement that tax rate for county purposes should be the same 
in the several counties, townships, etc.: Jones v. Comrs., 143-59. 

What property subject to tax levy stated in Jones v. Comrs., 107-248. 

Taxes for county purposes are to be levied only once a year: Bradshaw vy. Comrs., 92-278. 
Mandamus to compel commissioners to levy tax to pay off debts of county does not warrant 
them in levying taxes in any other manner or at any other time than law prescribes: Mauney 
v. Comrs., 71-486; Cromartie v. Comrs., 87-139. ° 

As to tax levy on territory taken from one county and annexed to another, see Watson v. 
Comrs., 82-17; Currituck v. Dare, 79-565. 

A majority of the governing body of a county can levy the tax: Cotton Mills v. Comrs., 
108-678; State v. Woodside, 30-104—and the record must show it, Dudley v. Oliver, 27-227. 
Board, when sitting with justices as required in some counties, has power of old county court 
in matters of taxation; within its jurisdiction it is a court of record: Guilford vy. Georgia 
Co., 112-34. 

The constitutional requirement that every act passed levying taxes shall state the object to 
which they shall be appropriated has no application to ‘‘county taxes’’: Parker v. Comrs., 
104-166—the tax levy ‘‘for county purposes’’ being sufficient, Ibid. 

See, also, subsections 3, 5, 6, 9, 18, 19, 22, 28, and annotations. 
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8. To borrow money for necessary expenses, provide for payment by taxa- 
tion. ‘To borrow money for the necessary expenses of the county, and to pro- 
vide for its payment, with interest, in periodical installments, by taxation. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 

As to what are necessary expenses of a county, see under section 1325. As to funding 
county indebtedness, see McCless v. Meekins, 117-34. As to issuing bonds in place of orders 
previously issued for necessary expenses without vote of the people: McCless vy. Meekins, 
117-34; Tucker v. Raleigh, 75-267; see, also, subsection 5. 

Majority of governing body of county can exercise power hereunder: Cotton Mills v. Comrs., 
108-678. For raising money by taxation with which to pay off debts for money borrowed for 
necessary expenses, see under subsections 2 and 5 of this section. 

Legislature has power to authorize commissioners to issue bonds with which to pay indebted- 
ness incurred for necessary expenses: Comrs. v. Stafford, 138-453. And such authority is 
construed to be mandatory in Jones v. Comrs., 137-579. The power to incur a debt for neces- 
sary expense implies the power to borrow money for payment, unless restricted by the legis- 
lature: Bennett v. Comrs., 173-625; Pritchard v. Comrs., 159-636; s. ¢., 160-476; Vaughn vy. 
Comrs., 117-429. 


4. To exchange county bonds for outstanding notes of county. Any county 
in this state which is authorized by law to sell its bonds for the purpose of fund- 
ing or paying floating indebtedness now outstanding and evidenced by notes 
bearing interest at a higher rate than the bonds which the county proposes to 
issue, may, in lieu of selling such bonds, issue them in exchange for a like prin- 
cipal amount of such notes, provided the holders of the notes are willing to make 
such an exchange and to pay any interest accrued on such bonds up to the time 
of such exchange. When such an exchange is made, any interest accrued on such 
notes up to the time of such exchange may be paid out of any available funds of 
the county. The powers conferred by this subsection shall be exercised by the 
board or body authorized by law to sell the bonds herein referred to. Nothing 
herein shall be construed as requiring any bonds to be exchanged for notes, 
rather than to be sold. The powers granted by this subsection are granted in 
addition to and not in substitution for existing powers of counties, and are not 
subject to any limitation or restriction contained in any other law. 


LOLO MC OG 
As to funding county indebtedness, see McCless v. Meekins, 117-35. 


8. To provide for payment existing debts by taxation or otherwise. To pro- 
vide by taxation or otherwise for the prompt and regular payment, with interest, 
of any existing debt owing by the county. 

Rev., s. 1818; Code, 707; 1868, c. 20, s. 8. 

For authority to provide for debt incurred for necessary expenses and for other than neces- 
sary expenses, see annotations under subsection 2. 

Mandamus lies to compel commissioners to pay debt: Hughes v. Comrs., 107-598; Fry vy. 
Comrs., 82-304; Gas Co, v. Raleigh, 75-274; McLendon v. Comrs., 71-38; Lutterloh v. Comrs., 
65-403; Pegram v. Comrs., 64-557; Winslow v. Comrs., 64-223—but it will not warrant com- 
missioners levying tax in manner or at times other than law specifies: Mauney y. Comrs., 71- 
486; Cromartie vy. Comrs., 87-139. As to levying of taxes generally, see subsection 2. As to 
issuing of bonds for necessary expenses, see under subsection 3. 


6. To submit proposition to contract debt to vote. To submit to a vote of the 
qualified electors in the county, after having obtained the approval of the 
general assembly, any proposition to contract a debt, or loan the credit of the 
county, under section seven, article seven, of the Constitution; to order the time 
for voting upon such proposition, which shall be upon public notice thereof at 
one or more places in each township in the county, and publication in one or 
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more county newspapers, if there are any, for three months next immediately 
preceding the time fixed on; and such election shall take place and be conducted 
under the laws as prescribed for the election of members of the general assem- 
bly ; and the commissioners shall provide for giving effect, in case of the adop- 
tion of the proposition, to the expressed will of a majority of the qualified voters 
in such election. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 

For special law as to Durham, see 1907, c. 982. 

For authority to levy tax, see annotations under subsection 2. As to who are qualified 
voters, see section 2691. 

For a municipal corporation (and this applies to counties) to incur a debt for other than 
necessary expense there must be the vote of a majority of the qualified voters in favor of it: 
Pritchard v. Comrs., 160-476; s. ¢., 159-636; R. R. v. Comrs., 116-563; Bank v. Comrs., 116- 
339; Claybrook v. Comrs., 114-453; s. ¢., 117-456; Riggsbee v. Durham, 99-341; s. ¢., 98-81; 
Wood vy. Oxford, 97-228; McDowell v. Construction Co., 96-514; Markham vy. Manning, 96-132; 
Duke y. Brown, 96-127; Southerland v. Goldsboro, 96-49; Norment v. Charlotte, 85-387; 
R. R. v. Comrs., 72-486; Reiger v. Comrs., 70-319. 

For a necessary expense the popular vote is not required unless the legislature so provides, 
then it must be had; but a majority of the votes cast would be sufficient: Woodall v. High- 
way Com., 176-377; Swindell v. Belhaven, 173-1; Bramham y. Durham, 171-196; Burwell v. 
Lillington, 171-94; Murphy v. Webb, 156-402; Ellison v. Williamston, 152-147; Jones v. 
New Bern, 152-64; Burgin v. Smith, 151-561; Robinson v. Goldsboro, 135-382; Asheville v. 
Webb, 134-72; Wadsworth vy. Concord, 133-587; Black v. Comrs., 129-121. 

As to what is a necessary expense, see annotations under section 1325. 

As to validity of bond election for special purposes when there is a defect in passage of 
act authorizing: Guire v. Comrs., 177-516; Pritchard v. Comrs., 159-636; Russell v. Troy, 
159-366; Bank v. Lacy, 151-3; Comrs. v. Trust Co., 143-110; Graves v. Comrs., 135-49; Cotton 
Mills v. Waxhaw, 130-293; Comrs. v. DeRossett, 129-275; Comrs. v. Stafford, 138-453; Glenn 
v. Wray, 126-730; Comrs. v. Snuggs, 121-394; Bank v. Comrs., 119-214; Comrs. v. Payne, 
123-432; Comrs. v. Call, 123-308; Charlotte v. Shepard, 122-602—when return indicated a 
‘tmajority of votes cast’’ instead of ‘‘majority of qualified voters’’: R. R. v. Comrs., 109- 
159—or when there are other irregularities, Jones v. Comrs., 107-248; Comrs. v. Trust Co., 
164-301. 

Where commissioners authorized to issue bonds, they have sole power to determine whether 
conditions hereunder have been complied with: Belo v. Comrs., 76-489—and a finding of court 
below that majority of qualified voters approve bonds is conclusive, Norment y. Charlotte, 
85-387; Claybrook v. Comrs., 114-453; s. ¢., 117-456. 

When the law requires that county bonds shall not be sold kelow par, a contract for such 
sale will be declared void: Moose v. Comrs., 172-419. 

Townships may subscribe for capital stock of railroad by consent of a majority of the 
qualified voters, after legislature authorizes: Jones v. Comrs., 107-248; Brown y. Comrs., 
100-92; Wood v. Oxford, 97-227—but county commissioners cannot order such election nor 
issue bonds on the credit of a township under section 3431: Graves v. Comrs., 135-57. 

Where a township voted and issued bonds for a railroad, the legislature can require county 
commissioners to apply taxes from the railroad property in that township to the building of 
bridges, schoolhouses, etc., in such township until entire fund is repaid the township: Jones 
vy. Comrs., 143-59. 

Where the township voted bonds for roads, to be exchanged for state bonds under act of 
1917, c. 6, s. 20, the county commissioners could not issue county bonds for such purpose, and 
the part of the act so authorizing is unconstitutional: Comrs. v. Lacy, 174-141. 

Townships and other taxing districts may be authorized to contract debts, issue bonds, 
etc.: Trustees v. Webb, 155-379; Highway Com. v. Webb, 152-710; Smith v. School Trustees, 
141-143. 


7. To purchase county indebtedness. To purchase if they desire, at any price, 
not exceeding their par value and accumulated interest, any of the outstanding 
bonds or other indebtedness of the county. 

Rev., s. 1820; Code, s. 718; 1868-9, c. 269, s. 2. 
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8. To levy taxes for interest and sinking funds for outstanding bonds not pro- 
vided for. (a) To levy, in like manner with the county taxes, the neces- 
sary taxes to pay the interest and create a sinking fund for the retirement of 
bonds issued and sold for the purpose of meeting necessary expenses of the 
county, where no other provision for such levy has been specially provided for. 
In making such levy the constitutional equation must be preserved, and the 
levy shall not exceed any constitutional limitation. 

(b) To levy, in like manner with the county taxes, the necessary taxes to 
pay the interest and create a sinking fund for the retirement of township road 
improvement bonds, issued either by vote of the people or by act of the general 
assembly, where the amount of levy provided by the act under which the vote 
is held or tax levied is inadequate to pay the interest on bonds heretofore issued 
or authorized by acts now in force, but the constitutional equation must be 
observed, and the levy shall not exceed any constitutional limitation. 


US Os TAI eal ee 
For commissioners’ power to revise sheriff’s tax-collecting itinerary, see section 7997. 


COUNTY BUILDINGS 


9. To erect and repair county buildings. ‘To erect and repair the necessary 
county buildings, and to raise, by taxation, the moneys therefor. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 

For special law as to Tyrrell, see 1909, ¢. 413. 

Cost of building a courthouse and jail is a necessary county expense, and discretionary act 
of commissioners in levying tax to pay for the building of one is not reviewable: Jackson v. 
Comrs., 171-379; Haskett v. Tyrrell, 152-714; Vaughn v. Comrs., 117-429; Brodnax vy. Groom, 
64-244; Satterwaite v. Comrs., 76-153; also see section 1325. But the legislature may impose 
a restriction which must be observed: Burgin v. Smith, 151-561. Commissioners cannot 
mortgage courthouse to secure contractors for building it: Vaughn v. Comrs., 118-636. 

As to number of commissioners necessary to act hereunder, see Cotton Mills v. Comrs., 
108-678. Court cannot control discretion of commissioners as to what kind of courthouse is 
needed: Vaughn vy. Comrs., 117-429. 

Commissioners must provide for the repair of buildings; liable if they neglect; county not 
liable: Moffitt vy. Asheville, 103-258; Threadgill v. Comrs., 99-352. The duty is obligatory: 
Long vy. Comrs., 76-273; but it will not be enforced by mandamus, the remedy is by indict- 
ment, Ward v. Comrs., 146-534; State v. Leeper, 146-655. The fact that a prosecution has 
been directed by the judge will not make the action of the commissioners voidable for duress: 
Jackson v. Comrs., 171-379. Requiring bond in contract for public building, see section 2445. 


10. To designate site for county buildings. ‘To remove or designate a new 
site for any county building; but the site of any county building already 
located shall not be changed, unless by an unanimous vote of all the members 
of the board at the regular December meeting, and unless upon notice of the 
proposed change, specifying the new site. Such notice shall be published in 
a newspaper printed in the county, if there is one, and posted in one or more 
public places in every township in the county for three months, next immedi- 
ately preceding the annual meeting at which the final vote on the proposed change 
is to be taken. Such new site shall not be more than one mile distant from the 
old, except upon the special approval of the general assembly. 

Rev., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 

Special law as to Lincoln, see 1909, ec. 182, s. 12. 

A majority of the governing body of a county necessary to act hereunder: Cotton Mills vy. 
Comrs., 108-678. 

A jail is not a nuisance per se, and its location at a certain place cannot be enjoined: 
Burwell v. Comrs., 93-73. 560 
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COUNTY OFFICERS 


11. To require officers to report. To require from any county officer, or 
other person employed and paid by the county, a report under oath at any time 
on any matters connected with his duties. 

Reyv., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


12. To approve bonds of county officers and induct into office. To quality 
and induct into office at the meeting of the board, on the first Monday in the 
month next succeeding their election or appointment, the following named county 
officers, to wit: clerk of the superior court, sheriff, coroner, treasurer, register of 
deeds, surveyor, and constable; and to take and approve the official bonds of 
such officers, which the board shall cause to be registered in the office of the 
register of deeds. The original bonds shall be deposited with the clerk of the 
superior court, except the bond of the said clerk, which shall be deposited with 
the register of deeds, for safe keeping. 

If the board declares the official bonds of any of said county officers to be 
insufficient, or declines to receive the same, the officer may appeal to the 
superior court judge riding the district in which the county is, or to the resident 
judge of said district, as he may elect, who shall hear said appeal in chambers, 
at any place in said district he designates, within ten days after notice by him 
of the same, and if, upon the hearing of the appeal, the judge is of the opinion 
that the bond is sufficient, he shall issue an order to the board of commissioners 
to induct the officer into office, or that he shall be retained in office, as the case 
may be. If, upon the hearing of the appeal, the judge is of the opinion that the 
bond is insufficient, he shall give the appellant ten days in which to file before 
him an additional bond, and if the appellant within the ten days files before 
the judge a good and sufficient bond, in the opinion of the judge, he shall so 
declare and issue his order to said board directing and requiring them to induct 
the appellant into office, or retain him, as the case may be. If, in the opinion of 
the judge, both the original and the additional bonds are insufficient, he shall 
declare the said office vacant and notify the commissioners, who shall notify the 
clerk of the superior court, who shall appoint to fill the vacancy, except in cases 
of the clerk of the superior court, which vacancy shall be filled by the resident 
judge. The judgment of the superior court judge shall be final. The appeal and 
the finding and judgment of the superior court judge shall be recorded on the 
minutes of the board of commissioners. 

Rey., 8.1818; Code, s. 707; 1868, c. 20, 's. 8; 1874-5, ¢. 237,78. 3. 

For duty of commissioners in renewing bonds, see sections 326-337. 

Failure of officer to give bond hereunder; effect: Bray v. Barnard, 109-44; Cole v. Patter- 
son, 97-360; Kilburn v. Latham, 81-312; Worley v. Smith, 81-304; Dixon v. Comrs., 80-118. 

Duty of commissioners to qualify, induct county officers into office and fill all vacancies: 
Jones vy. Jones, 80-127—to induct those whose election has been announced by canvassers, 
Swain y. McRae, 80-111. All three of sheriff’s bonds must be approved before inducting him: 
Dixon v. Comrs., 80-118. The duty to induct officers into office is quasi-judicial, and for an 
honest error the commissioners are not liable: Hannon y. Grizzard, 99-161. 

Commissioners cannot be compelled to induct a person plainly ineligible: McNeill v. Somers, 
96-467; Hannon v. Grizzard, 96-293. Bonds must be approved before officers inducted: 
Worley v. Smith, 81-304. Commissioners may refuse time in which to fortify bond that is 
insufficient, and from their refusal there is no appeal: Cole vy. Patterson, 97-364. 

Where sheriff inducted into office without giving bonds required, subsequently gives bonds, 
defect cured: Worley v. Smith, 81-304. 
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18. To fill vacancies. To fill by appointment a vacancy in the offices of 
sheriff, constable, coroner, register of deeds, county treasurer, or county sur- 
veyor. 

Rev., s. 1821; Code, s. 720. 

For power to declare office vacant, see section 328. 

Upon failure to give or renew bond, as the case may be, office declared vacant: Bray v. 
Barnard, 109-44; Kilburn vy. Latham, 81-312; Worley v. Smith, 81-304; Jones v. Jones, 80-127; 
People v. Green, 75-329. Sheriff failing to give bond, commissioners should declare vacancy 
and appoint: Sneed v. Bullock, 80-132—but a sheriff cannot be deprived of his office without 
a day in court, Vann v. Pipkin, 77-408. 

Commissioners are liable to penalty for failure to declare office vacant and fill same when 
they should have done so: Bray v. Creekmore, 109-49. 

Vacancy in office of treasurer filled by commissioners: Rhodes v. Hampton, 101-633. De 
facto board can appoint: Jones v. Jones, 80-127. 


COUNTY PROPERTY 


ry 


14. To make orders respecting county property. ‘Lo make such orders 
respecting the corporate property of the county as may be deemed expedient. 
Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


County commissioners’ liability for failing to make proper orders for the repairing of 
buildings outlined in Moffitt v. Asheville, 103-258—and failing to protect health of prisoners, 
Moffitt v. Asheville, 103-237—and for failing to have privy cleaned, Threadgill v. Comrs., 
99-355. 


15. To sell or lease real property. To sell or lease any real property of the 
county and to make deeds or leases for the same to any purchaser or lessee. 
Rey., s. 1818; Code, s. 707; 1868, ce. 20, s. 8. 


A majority of the governing body may exercise the power to sell: Cotton Mills v. Comrs., 
108-678. Power to sell does not include power to mortgage: Vaughn v. Comrs., 118-636. 


COUNTY PURCHASES 


16. To purchase for public buildings, and at execution sale. Lo purchase 
real property necessary for any publie county building, and for the support of 
the poor, and to determine the site thereof, where it has not already been located ; 
and to purchase land at any execution sale, when it is deemed expedient to do 
so, to secure a debt due the county. The deed shall be made to the county, and 
the board may, in its discretion, sell any lands so purchased. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8;,1879, -¢. 144.5. 8 

As to locating public buildings, see subsection 10. Can acquire and hold property only for 
necessary public purposes and for benefit cf all its citizens: Hughes v. Comrs., 107-598; 
Gooch y. Gregory, 65-142. It is assumed that commissioners hold county property as trustees: 


Threadgill v. Comrs., 99-355. For effect of restrictive covenants in a deed to the county, see 
Guilford v. Porter, 167-866; s. c., 170-310; s. ¢., 171-356. 


17. To purchase or lease a county farm, and work convicts thereon. To lease 
or purchase a county farm, and where proper provisions are made for securing 
and earing for convicts, such of them as are subject to road duty may be worked 
on said farm, and, in the discretion of the board, such farms may be made experi- 
mental farms. The court, in its discretion, may sentence convicted prisoners 
either to said farm or to the roads. Where a farm is purchased or leased in those 
counties having a road system, the board may work the convicts on such farms. 

1915, ec. 140. 
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HIGHWAYS AND BRIDGES 


18. Laying out, alteration and discontinuance of highways. To exercise 
authority in laying out, altering, repairing and discontinuing highways; in 
establishing and settling ferries; in building and keeping up bridges; in laying 
off or discontinuing cartways; in providing draws in all bridges, where the same 
may be necessary for the convenient passage of vessels; in appointing overseers 
of highways; in excusing persons from working on the highways; in allowing 
and contracting for the building of toll-bridges, and taking bond from the build- 
ers thereof; and in licensing the erection of gates across highways. This authority 
shall be exercised under the rules, regulations, restrictions and penalties in all 
respects prescribed and imposed in the chapter entitled Roads and Highways. 

Rev., s. 18318; Code, s. T07; 1868, c. 20, s. 8. 

See Roads and Highways for statutes authorizing county and local road commissions. 

The power of the commissioners over roads and bridges will not be interfered with by the 
court, unless there is an abuse of such power: Edwards v. Comrs., 170-448; Scott v. Comrs., 
170-827; Supervisors v. Comrs., 169-548; Glenn v. Comrs., 139-412; Brodnax v. Groom, 64- 
244; Lenoir v. Crabtree, 158-357. 

Power of commissioners to establish ferries does not deprive legislature of that power: 
In re Spease Ferry, 138-219. Legislature making it unlawful to operate a ferry within a 
certain distance of one established is a limitation on power of commissioners: Ibid. Com- 
missioners cannot bind successors as to establishment of bridge: Glenn vy. Comrs., 139-412. 
Public bridge or ferry must be part of public road: Greenleaf v. Comrs., 123-30. Commis- 
sioners cannot delegate their powers hereunder; effect if they do: McPhail v. Comrs., 119-330. 
Commissioners may exercise their discretion as to how draws may be placed in a bridge: 
Lenoir v. Crabtree, 158-357. And they are not liable for honest error of judgment in placing 
or refusing drawbridge: Staton v. Wimberly, 122-107. 

Remedy of any one injured by the erroneous discharge of duty hereunder by commissioners: 
MeArthur v. MeHachin, 64-454. 

Counties are not liable in damages for injury caused by defective highway; nor are the 
commissioners personally liable unless they act corruptly or of malice: Hipp v. Ferrall, 
173-167; s. ¢., 169-551; Templeton v. Beard, 159-63. 


19. To raise money for highways. ‘To raise by tax the necessary highway 
moneys, in such manner as may be prescribed by law. 
Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


This duty obligatory: Long v. Comrs., 76-278. When specific fund provided, general fund 
cannot be used: Hornthall v. Comrs., 126-26. General power to levy tax and issue bonds 
explained: Guire v. Comrs., 177-516, and cases cited. 


20. To appoint an inspector of highways and bridges. To appoint an inspec- 
tor of highways and bridges for the county, if deemed necessary ; to fix and pro- 
vide for his compensation and regulate his duties, not inconsistent with the laws 
of the state. The commissioners of two or more counties may unite in employing 
an inspector of highways and bridges, and apportioning his compensation 
between the respective counties as may be agreed upon. 

Reyv., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


21. To regulate speed of automobiles. Vo regulate the speed of automo- 
biles, motorcycles and other like vehicles on the public roads and bridges, and 
make such ordinances as they may deem necessary governing the same. This 


subsection shall not apply to the counties of Mecklenburg and New Hanover. 
Rev., 8. 1318 ; 1905;-e4331. 


22. To construct. and repair bridges. To construct and repair bridges in 
the county, and to raise by tax the money necessary therefor, and when a bridge 
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is necessary over a stream which divides one county from another, the board of 
commissioners of each county shall join in constructing or repairing such bridge; 
and the charge thereof shall be defrayed by the counties concerned, in propor- 
tion to the number of taxable polls in each. 

Reyv., s. 1818; Code, s. 707; 1868, ¢. 20, s. 8. 

Duty to raise money for this purpose obligatory: Long v. Comrs., 76-278; Cromartie v. 
Comrs., 87-138. Bridge between counties must be authorized by both counties and built at 
joint expense: McPeeters v. Blankenship, 123-651. Remedy, when a county refuses to join, 
is by an enabling act: Ibid. The fact that the middle of the stream is made the dividing 
line between the two counties does not change the apportionment of expense: Bridge Co. y. 
Comrs., 151-215. 

A county is not liable in damages for an injury resulting from defective bridge: White v. 
Comrs., 90-437; nor are the commissioners personally liable unless they act corruptly or 
through malice; Hipp v. Ferrall, 173-167; s. ¢., 169-551. 

Number of commissioners necessary to act on matters within this enbsdctionk Cotton Mills 
y. Comrs., 108-678. Commissioners alone determine necessity for construction and repair of 
bridges, and cannot delegate their powers: McPhail v. Comrs., 119-330. As to contracts for 
bridge construction, see Bridge Co. v. Comrs., 111-317; McPhail v. Comrs., 119-330. 

The court will not interfere with the exercise of discretion on the part of commissioners in 
building bridges, unless that power is abused: Davenport v. Comrs., 163-147. 


23. To appoint commissioners to open rwers and creeks. To appoint a 
commissioner to open and clear the rivers and creeks within the county, or 
where such river or creek forms a county line or a part thereof. For this purpose 
the board is authorized to withdraw from the public roads such hands as may be 
deemed necessary, and allot them to such work under overseers and the direction 
of the commissioners. The board may impose the duties of this subsection on the 
inspector of highways and bridges when appointed; and shall in all respects 
conduct the opening and clearing of such rivers and creeks as prescribed by law. 

Rev., Ss. 1318; Code, s. 707; 1868, c. 20, s. 8. 


24. To grant right to bridge navigable streams. To grant, subject to the 
approval and permission of the war department, to any person, firm or corpora- 
tion owning or occupying lands on both sides of any navigable stream or creek 
lying wholly within the limits of the county, the right to construct and maintain 
a bridge across the said navigable water between the lands owned or occupied 
by them upon such terms and conditions and for such time as the said board shall 
deem advisable and proper. Before any order allowing the construction of the 
same shall be made, it shall be made to appear to the board that four weeks 
notice of the application for such right has been given by posting a notice at the 
courthouse door and four other public places in the county, and also (if there be 
a newspaper published in the county) by publishing once a week for four consecu- 
tive weeks in some newspaper in the county. Any party aggrieved may appeal 
from the order of the commissioners to the superior court of the county in 
term time. 

127, 10, TES ere. 

INSPECTION AND LICENSES 


25. To license peddlers. ‘To license peddlers and retailers of spirituous 
and other liquors as prescribed by law. No license shall be good for more than 
one year, nor granted to two or more persons to peddle as partners in trade. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 

See chapter on Prohibition. Mandamus will not lie to control discretion of commissioners 
hereunder: Howell v. Comrs., 135-26; Bridgers v. Comrs., 135-25; Barnes vy. Comrs., 135-27; 
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Mathis vy. Comrs., 122-416; Jones v. Comrs., 106-436; Maxton vy. Robeson, 107-335; Muller v. 
Buncombe, 89-171—but will lie to compel them to issue license if refusal is arbitrary, Ibid. 
May revoke license: State v. Voight, 90-741. Discretion is a limited legal one: Hillsboro v. 
Smith, 110-417; Muller v. Comrs., 89-171]. 


26. To license auctioneers. ‘To license for the term of one year any number 
of persons to exercise the trade and business of auctioneers in each county, and 
to take their bonds as prescribed by law. 

Rey., s. 1818; Code, s. 707 ; 1868, c. 20, s. 8. 


27. To establish public landings, places of inspection, and inspectors. ‘To 
establish such public landings and places of inspection as the board may think 
proper; and to appoint such inspectors in any town or city as may be authorized 
by law. 

Rey., s. 1318; Code, s. 707; 1868, c. 20, s. 8. 

This power does not include the right to condemn land under eminent domain: Comrs. y. 
Bonner, 153-66. 


POOR AND HOSPITALS 


28. To provide for the maintenance of the poor. To provide by tax for the 
maintenance, comfort and well-ordering of the poor; to employ, biennially, some 
competent person as overseer of the poor; to institute proceedings by the warrant 
of the chairman against any person coming into the county who is likely to 
become chargeable thereto, and cause the removal of such poor person to the 
county where he was last legally settled; and to recover by action in the superior 
court from the said county all the charges and expenses incurred for the main- 
tenance or removal of such poor person. 

Rev., s. 1318; Code, s. 707; 1868, c. 20, s. 8. 


Where tax levy for support of poor was deficient because commissioners levied tax to repair 
courthouse: Long vy. Comrs., 76-273. Any one officiously providing for pauper cannot recover 
of county: Copple v. Comrs., 138-132. Commissioners may require ail paupers who are a 
county charge to go to home for aged and infirm: Ibid. 

Liability of county for support of pauper depends upon residence or settlement: Comrs. of 
Burke v. Comrs. of Buncombe, 101-520. Commissioners may remove pauper to place of last 
legal settlement and recover therefor: Ibid. 


29. To establish public hosjrtals and tuberculosis dispensaries. To estab- 
lish public hospitals for the county in eases of necessity, and to establish and 
maintain wholly or in part one or more tuberculosis dispensaries or sanatoria, 
and to make rules, regulations and by-laws for preventing the spread of conta- 
gious and infectious diseases, and for taking care of those afflicted thereby, the 
same not being inconsistent with the laws of the state; and to raise by taxation 
the necessary moneys to defray the charges and expenses so incurred. 

Rey., s. 1318; Code, s. 707; 1868, c. 20, s. 8. 


No action lies against commissioners in their corporate capacity for failing to establish 
hospital: Bell v. Comrs., 127-90. Commissioners’ power to prevent spread of contagious 
disease stated in Prichard v. Comrs., 126-911. Liability of county for expense of quarantine: 
Comrs. v. Henderson, 163-114. 


PRISONS AND PRISONERS 


80. To provide for a house of correction. ‘To make provision for the erection 
in each county of a house of correction, where vagrants and persons guilty of 
misdemeanors shall be restrained and usefully employed; to regulate the employ- 
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ment of labor therein; to appoint a superintendent thereof, and such assistants 
as are deemed necessary, and to fix their compensation. 
Rey., s. 1318; Code, s. 707; 1868, c. 20, s. 8. 


A majority of governing body of a county can exercise this power: Cotton Mills v. Comrs., 
108-678. Remarks of Dillard, J., upon houses of correction: State v. Garrell, 82-580. Re- 
ferred to merely in State v. Williams, 97-416. 


31. To provide for employment of prisoners. To provide for the employ- 
ment on the highways or public works in the county of all persons condemned to 
imprisonment with hard labor, and not sent to the penitentiary. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 

Can hire out prisoner to his wife under certain circumstances: State v. Shaft, 78-463. 


TOWNSHIPS 


82. To divide county into townships. To divide each county into conve- 
nient districts, called townships, and to determine the boundaries and prescribe 
the names of said townships. A map and survey of said townships shall be filed 
in the office of the clerk of the board of commissioners, and also in the office of 
the secretary of state. . 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


838. To erect, divide and alter townships. Te erect, divide, change the names 
of, or alter townships in the manner following: In any county, any three free- 
holders of each township to be affected may, after the notice presently to be 
mentioned, apply by petition to the board of commissioners to erect a new town- 
ship, or divide an existing township, or change the name of or alter the bound- 
aries thereof. Notice of the application shall be posted in one or more public 
places in each of such townships, and published in a newspaper printed in the 
county, if there is one, for at least four weeks preceding the meeting at which 
the application is made to the board. No township shall have or exercise any 
corporate powers whatsoever, unless authorized by an act of the general assem- 
bly, to be exercised under the supervision of the board of commissioners. 

Rev., s. 1818; Code, s. 707; 1868, c. 20, s. 8; 1876-7, c. 141, ss. 3, 5. 


For power of the legislature of itself or through its agencies to divide up the state into 
counties, townships, school districts, etc., see McCormac v. Comrs., 90-441. For political rela- 
tion of township, see Jones v. Comrs., 107-265. For the legal status of a township, see Witt- 
kowsky v. Comrs., 150-90; Goldsboro v. Broadhurst, 109-231; Brown v. Comrs., 100-92; Wal- 
lace v. Trustees, 84-164. Has no corporate powers except such as are authorized by the legis- 
lature: Graves v. Comrs., 135-55; Wittkowsky v. Comrs., 150-90. 

Necessary expenses of a township defined in Goldsboro v. Broadhurst, 109-231. 

For power of township to subscribe to the capital stock of a railroad, see Jones v. Comrs., 
107-265; Brown v. Comrs., 100-92; Wood v. Oxford, 97-227. 

By special enactment townships may become bodies corporate and exercise the powers of a 
governmental agency: Price v. Trustees, 172-84; Trustees v. Webb, 155-379; Highway Com. 
v. Webb, 152-710; Sanderlin vy. Luken, 152-738; Smith v. Trustees, 141-143. But county 
bonds cannot be issued upon a vote of a township, for the benefit of such township, under 
act of 1917, c. 6, s. 20: Comrs. v. Lacy, State Treas., 174-141. 


84. To apportion funds between altered townships. When a township has 
been altered, erected, or divided, to apportion, in its discretion, the public funds 
of such township between the new township divisions or subdivisions, and the 
warrant of the board upon the treasurer for the apportionment shall constitute 
a valid voucher for the payment thereof. In those counties where the township 
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public roads are under the control of road trustees, the board shall appoint the 
requisite number of trustees to perform the duties of the office until the regular 
date for the appointment or election of such trustees and until their successors 
are elected and qualified; but this shall not apply where another method of 
election has been provided. 

Px. Sess. 19138, c. 44. 


MISCELLANEOUS 


85. To authorize chairman to issue subnenas. To authorize the chairman 
to issue subpcena to compel the attendance before the board of persons, and the 
production of books and papers relating to the affairs of the county, for the pur- 
pose of examination on any matter within the jurisdiction of the board. The 
subpeena shall be served by the sheriff or any constable to whom it is delivered; 
and upon return of personal service thereof, whoever neglects to comply with 
the subpeena or refuses to answer any proper question shall be guilty of con- 
tempt and punishable therefor by the board. A witness is bound in such cases to 
answer all the questions which he would be bound to answer in like case in a 
court of justice; but his testimony given before the board shall not be used 
against the witness on the trial of any criminal prosecution other than for per- 
jury committed on the examination. The chairman of the board of county com- 
missioners for each county is authorized in his official capacity to administer 
oaths in any matter coming before either of such boards. Any member of such 
board while temporarily acting as such chairman has and may exercise like 
authority. 

Reyv., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


86. To audit accounts. To audit accounts against the county, and direct 
the raising of the moneys necessary to defray them. 
Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 


Commissioners must audit claims at regular meetings: Bank v. Warlick, 125-594—but must 
first have them itemized and verified, Turner v. McKee, 137-251. Civil action proper to test 
rejected claim: Jones v. Comrs., 88-56. Effect of allowing claim and auditor’s refusing to 
recognize it: Wilson y. Holding, 170-352. 


87. To appoint proxies. To appoint proxies to represent in any annual or 
other meetings the shares or other interest held by any county in a railroad com- 
pany, or other corporation, under the charter of such corporation, or under any 
special acts of the general assembly, authorizing county subscriptions in such 
cases. 

Rev., s. 1818; Code, s. 707; 1868, ¢. 20, s.-8. 

For special law as to Cherokee, see P. L. Ex. Sess. 1918, c. 115. 


38. To procure weights and measures. To procure for each county sealed 
weights and measures, according to the standard prescribed by Congress; and 
to elect a standard keeper, who shall qualify before the board and give bond 
approved by the board, as prescribed by law. 

Rey., s. 1318; Code, s. 707; R. C., ec. 117, s. 4; 1868, c. 20, s. 26. 


39. To adopt a county seal. To adopt a seal for the county, a description and 
impression of which shall be filed in the office of superior court clerk and of the 
secretary of state. 

Rey., s. 1818; Code, s. 707; 1868, c. 20, s. 8. 
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40. To promote farmers cooperative demonstration work. 'To codperate with 
the state and national departments of agriculture to promote the farmers codp- 
erative demonstration work, and to appropriate such sum as they may agree 
upon for the purpose. 

shomlak, ale 


41. To appropriate for the national guard. To appropriate such sums of 
money to the various organizations of the national guard, and at such times, 
as the board may deem proper. 

1915, ec. 259. 


42. To make appropriations for libraries. Together with the county board 
of education of any county in which there is a public city or town library, in 
their discretion, to cooperate with the trustees of said library in extending the 
service of such library to the rural communities of the county, and to appro- 
priate out of the funds under their control an amount sufficient to pay the 
expense of such library extension service. 

1917, c. 149. 


1298. Local: authority to interdict certain shows. The boards of commis- 
sioners of the several counties shall have power to direct the sheriff of the 
county to refuse to issue any license to any carnival company and shows of like 
character, moving picture and vaudeville shows, museums and menageries, merry- 
go-rounds and ferris-wheels, and other like amusement enterprises conducted for 
profit under the same management and filling week-stand engagements or in 
giving week-stand exhibitions, whether under canvas or not, whenever in the 
opinion of the board of county commissioners the public welfare will be endan- 
gered by the licensing of such companies. This section shall apply only to the 
counties of Anson, Bladen, Burke, Cabarrus, Carteret, Catawba, Duplin, Forsyth, 
Greene, Haywood, Iredell, Lee, Madison, Mitchell, Nash, Orange, Pamlico, Pas- 
quotank, Polk, Randolph, Robeson, Scotland, Tyrrell, Washington, Wilson, 
Yadkin. 

1919, c. 164. 


1299. To settle disputed county lines. When there is any dispute concerning 
the dividing line between counties, the board of commissioners of each county 
interested in the adjustment of said line, a majority of the board consenting 
thereto, may appoint one or more commissioners, on the part of each county, to 
settle and fix the line in dispute; and their report, when ratified by a majority of 
the commissioners in each county, is conclusive of the location of the true line, 
and shall be recorded in the register’s office of each county, and in the office of the 
secretary of state. ' 

RGVa Su onc COUeCmsy (ale ha Ounce oo Orcs: 


1300. How commissioners sworn and paid. Such commissioners, before enter- 
ing on the duties assigned them, shall be sworn before a justice of the peace; and 
they, with all others employed, shall be allowed reasonable pay for their labors. 

Rey., 8. 1828; Code, s. 722. 


1301. Approving insufficient bond misdemeanor. If any county commissioner 
shall approve any official bond which he knows or believes to be insufficient in 
the penal sum, or in the security thereof, he shall be guilty of a misdemeanor, and 
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on conviction shall be removed from office and forever disqualified from holding 
or enjoying any office of honor, trust or profit under the state. 


Rey., s. 3573 ; Code, s. 1880; 1869-70, ¢. 169, s. 70. 
See sections 3931-3933. 


1302. Neglect of duty misdemeanor. If any county commissioner shall neglect 
to perform any duty required of him by law as a member of the board, he shall 
be guilty of a misdemeanor, and shall also be liable to a penalty of two hundred 
dollars for each offense, to be paid to any person who shall sue for the same. 

Rey., s. 3590; Code, s. 711. 

Each county commissioner is liable for the penalty here imposed when the board fails to 
declare an office vacant and fill such vacancy when they are required to do so by law; but only 
one penalty can be collected, not one for failure to declare vacant and another for faiiure to 
fill vacancy: Bray v. Creekmore, 109-49; Bray v. Barnard, 109-44. Liability for penalty for 
failure to repair public roads: Templeton v. Beard, 159-68. Sufficient complaint in action 
for penalty: Turner v. McKee, 137-251. The allegations in complaint should show a cause 
of action against the commissioners personally: Bell v. Comrs., 127-85. Corrupt intent, gross 
negligence, or intentional neglect should be shown: Staton vy. Wimberly, 122-107; State v. 
Norris, 111-652; Bray v. Barnard, 109-44. 

Indictment against commissioners for failure to erect and repair courthouse: State v. 
Leeper, 146-655. Defendant may ask for bill of particulars: Ibid. Liable to indictment for 
failure to levy sufficient school tax: Collie v. Comrs., 145-170; Bd. of Ed. v. Comrs., 150-116. 

Section cited in Manuel v. Comrs., 98-11; Glenn vy. Comrs., 139-418; Hudson v. MeArthur, 
152-445. See, also, annotations under sections 4384, 4385. Liability for taxes, see section 3933. 


Art. 38. Srate AssociaTIon oF County CoMMISSIONERS 


1303. Membership of association. The State Association of County Commis- 
sioners consists of the boards of county commissioners of the several counties, 
and any member of the board of any county may be a member of the association, 
but it is not mandatory for any county to become a member. 

1909} ¢. 870;, ss. 1, 2: 


1304. Purposes of association. The purpose of the association is to promote and 
cultivate more intimate association and more friendly relations among the county 
commissioners of the state; to secure as far as possible a uniform valuation of 
property for taxation; to promote the cause of good roads; to propose laws for 
the best interests of county governments; to secure uniformity in the handling 
of county affairs; to propose laws for the protection of county finances, and pres- 
ervation of resources and assets; and to promote the general welfare of the state. 

LOO. CASIO asia. 


1305. Powers of association. The association has power to adopt by-laws, rules 
and regulations for the government of its members, for the collection of fees 
and dues, for the number and election of its officers and the duties thereof, for 
the safe keeping of its property, and the general management of its affairs, and 
has power to alter, modify or amend such by-laws, rules and regulations, from 
time to time, as it deems best. 

1909, c. 870, s, 3. 


1306. Officers of association. The officers shall be a president, a vice president 
at large and ten other vice presidents, or one from each congressional district, 
a secretary and treasurer, and an executive committee. The duties of the offi- 
cers shall be prescribed by the by-laws, rules and regulations. 


1909, c. 870, s. 4. 
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1307. Dues and expenses of members. There shall be assessed against each 
county an annual membership fee of five dollars, which shall be paid by the 
county treasurer upon the order of the board of county commissioners, but the 
executive committee of the association may increase the annual membership fee 
to a sum not to exceed ten dollars. The various boards of commissioners are 
authorized to pay out of the county treasury the expenses of one of its members 


attending the meetings of the association. 
1909, c. 870, ss. 5, 7. 


1308. Meetings of association. The annual meeting of the association shall be 
held on Wednesday after the second Monday in August of each year, and the 
place of meeting shall be designated by the executive committee. Upon ten days 
notice, the president or a majority of the executive committee may call a called 
meeting, and the time and place shall be designated, together with a short state- 
ment of the object of the meeting. 

1909, c. 870, s. 6. 


Art. 4. CrEerK To Boarp oF CoMMISSIONERS 


1309. Register clerk ex officio to board; compensation. The register of deeds is 
ex officio clerk of, and his compensation shall be fixed by, the board of com- 
missioners. 

Rev., s. 1824; Code, s. 710; 1895, c. 135, s. 4. 


1310. Duties of clerk. It is the clerk’s duty— 

1. To record in a book to be provided for the purpose all the proceedings of 
the board. 

2. To enter every resolution or decision concerning the payment of money. 

3. To record the vote of each commissioner on any question submitted to the 
board, if required by any member present. 

4. To preserve and file in alphabetical or other due order all accounts pre- 
sented or acted on by the board, and to designate upon every account audited 
the amount allowed and the charges for which it was allowed. 

5. To keep the books and papers of the board free for the examination of all 
persons. 

6. To administer oaths to all persons presenting claims against the county, 
but he shall receive no fee therefor. 

Rey., 8. 1825; Code, s. 712; 1905, ¢c. 530. 


1311. Clerk to publish annual statement. The clerk shall annually, on or 
within five days next before the first Monday of December, make out and certify, 
and cause to be posted at the courthouse, and published in a newspaper printed in 
the county, if there is one, for at least four weeks, a statement for the preceding 
year, showing— 

1. The amount, items and nature of all compensation audited by the board to 
the members thereof severally. 

2. The number of days the board was in session, and the distance traveled 
by the members respectively in attending the same. 

3. Whether any unverified accounts were audited, and if any, how much and 
for what. | 

Rey., s. 1826; Code, s. 7138. 


Failure to publish statement is a misdemeanor, section 4384. See, also, under Municipal 
Corporations, section 2687. ’ 
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Art. 5. Financr CoMMITTEE 


1312. Election and duties of finance committee. The board of commissioners 
may elect by ballot three discreet, intelligent tax-paying citizens, to be known 
as the ‘‘finance committee,’’ whose duty it is to inquire into, investigate and 
report by public advertisement, at the courthouse and one public place in each 
township of the county, or in a newspaper, at their option, if one is published in 
the county, a detailed and itemized account of the condition of the county 
finances, together with any other information appertaining to any funds, mis- 
appropriation of county funds, or any malfeasance in office by any county officers. 


Revnisalssos Codeesn(ost 1s Cuoloseh Caer eons lSasinCnok, Soules iale2, 
Cee (Ai ass Au, 

Mistake made in report of finance committee, money refunded to officer paying same: 
Moore v. Comrs., 87-209. Section cited in Wilson v. Holding, 170-352. Power of legislature 
to appoint a special finance and auditing committee: Audit Co. v. McKenzie, 147-461. 


1313. Oath of members. The members of the finance committee before enter- 
ing upon their duties shall, before the clerk of the superior court, subscribe to the 
following oath or affirmation: 


I, A. B., do solemnly swear (or affirm) that I will diligently inquire into all matters 
relating to the receipts and disbursements of county funds and a true report make, with- 
out partiality. So help me, God. 

Rev., s. 1890; Code, s. 762; 1871-2, c. 71, s. 4. 


1314. Powers of finance committee. The finance committee has power and 
authority to send for persons and papers, and to administer oaths; and any per- 
son failing to obey their summons, or to produce promptly any paper relating 
or supposed to relate to any matter appertaining to the duties of the finance 
committee, is guilty of a misdemeanor, and on conviction in the superior court, 
shall be fined and imprisoned at the discretion of the court. - 

Rey; 's-.13891"3) Codey s2759 S183ien3ls 187-2, ei s! 23) Re O5 Ge) 28) sy 17 351883) ¢. 252. 

Section cited in Wilson v. Holding, 170-352. 


1315. Penalty on officer failing to settle. If any clerk, sheriff, constable, county 
treasurer, register of deeds, justice of the peace, or other officer or commissioner, 
who holds any county money, fails duly to account for the same, the finance 
committee shall give such person ten days previous notice, in writing, of the time 
and place at which they will attend to make a settlement; and every officer 
receiving notice and failing to make settlement as required by this chapter shall 
forfeit the sum of five hundred dollars, to be sued for in the name of the state 
and prosecuted for the use and at the expense of the county, unless the court 
releases the officers from the forfeiture. 

Rey., 8.1392 ; Code,,s. 760 3) R. C.5 c: 28, s. 19; 1831, .¢) 31, s. 3: 


1316. Annual report of finance committee. It is the duty of the finance com- 
mittee to make and publish their reports as hereinbefore directed on or before the 
first Monday of December in each year. 

Rey., s. 1398; Code, s. 761; 1871-2, ¢. 71, s. 3. 


For criminal costs for which county is liable, see Costs. 
For finance committee of Robeson, see 1907, c. 488. 


Sain 
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Art. 6. CouRTHOUSE AND Jamz Buripines 


1317. Built and repaired by commissioners. There shall be kept and main- 
tained in good and sufficient repair in every county a courthouse and common 
jail, at the expense of the county wherein the same are situated. The boards of 
commissioners of the several counties respectively shall lay and collect taxes, from 
year to year, as long as may be necessary, for the purpose of building, repairing 
and furnishing their several courthouses and jails, in such manner as they think 
proper; and from time to time shall order and establish such rules and regula- 
tions for the preservation of the courthouse, and for the government and man- 
agement of the prisons, as may be conducive to the interests of the publie and 
the security and comfort of the persons confined. 


Reve. Ss: Usados COdC Sen ole Re Oe Geol. Salem (lee Gr ou SS eile Selo Cort mem leer, 
@; Glib, Sail, 


Courthouse and jail necessary expense, see annotations under section 1325. The court will 
not interfere with the discretion of commissioners as to the kind of building: Jackson v. 
Comrs., 171-379; Haskett v. Tyrrell, 152-714; Vaughn vy. Comrs., 117-429. The legislature 
may impose a restriction upon the expense: Burgin v. Smith, 151-561. Commissioners are 
indictable for failure to provide a suitable courthouse: State v. Leeper, 146-655. 

Noxious air of city guardhouse ‘‘accelerating’’ the death of prisoner, city liable: Lewis v. 
Raleigh, 77-229; Shields v. Durham, 118-456. The least that is required is that persons con- 
fined in public prison shall have a clean place, comfortable bedding, wholesome food and 
drink, and necessary attendance: Ibid.; Moffitt v. Asheville, 103-237. But city is not liable 
for injury to a person placed in a city prison when arrested by the officer for violation of 
state Jaw: Hobbs v. Washington, 168-293. 

In the absence of statutory provision, counties are not liable for damages sustained by 
negligent acts of their agents and servants: Manuel v. Comrs., 98-9; White v. Comrs., 90-437; 
Jones v. Comrs., 130-452; Prichard v. Comrs., 126-908; Moody v. State’s Prison, 128-12. 
County not liable for damages to prisoner for neglect of commissioners to furnish adequate 
means for his health and protection: Manuel vy. Comrs., 98-9; see Shields v. Durham, 118-456— 
and as to whether commissioners personally liable, quere, Ibid. 


1318. Jail to have five apartments. The common jails of the several counties 
shall be provided with at least five separate and suitable apartments, one for the 
confinement of white male criminals; one for white female criminals; one for 
colored male criminals; one for colored female criminals; and one for other 
prisoners. 

Reve SuulsoO Code ise(S35) RaCe cus0hs, Qi 9a LCR 433 usa WS Over OL Ie 


Misdemeanor to confine prisoners in improper apartment, section 4408. As to separate 
apartment for Cherokee Indians of Robeson county, see section 6258. Separate rooms or 
cells for tuberculous prisoners, sections 7207, 7208. 


1319. To be heated. It is the duty of the board of commissioners in every 
county to have the common jails so heated by furnaces, stoves, or otherwise, as to 
render them warm and comfortable. A failure to discharge the duty herein 
specified shall constitute a misdemeanor, punishable by fine or imprisonment, or 
both, in the discretion of the court. 

Rev., s. 1837; Code, s. 784; 1879, c. 25. 

See annotations under section 1317. 


1320. Bedding to be furnished. The board of county commissioners, from time 
to time, as may be necessary, shall order the sheriff of the county to purchase, 
for the use of their jail, a certain number of good, warm blankets or other suit- 
able bedclothing, which shall be securely preserved by the jailer, and furnished 
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to the prisoners for their use and comfort, as the season or other circumstances 
may require; and the sheriff, at least once in every year, shall report to the board 
of commissioners the condition and number of such blankets and bedclothing. 
Rey., Ss. 1838; Code, s..34653, R. C., ¢..87, s. 10; 1822, ¢«. 1136. 
As to duty of county or town to furnish proper bedding, etc., see Moffitt v. Asheville, 103- 
237; Threadgill v. Comrs., 99-352; Manuel v. Comrs., 98-9. 


1321. Prison bounds. For the preservation of the health of persons committed 
to jail, the board of commissioners of each county shall mark out such a parcel of 
the land as they think fit, not exceeding six acres, adjoining the prison, for the 
rules thereof ; and every prisoner not committed for treason or felony, giving bond 
with good security to the sheriff of the county to keep within the rules, shall 
have liberty to walk therein, out of the prison, for the preservation of his health ; 
and on keeping continually within the said rules, shall be deemed to be in law 
a true prisoner. In order that every person may know the true bounds of said 
rules, they shall be recorded in the county records, and the marks thereof shall 
be renewed as occasion may require. 

Rev., s.-1889 ; Code, s. 3466; R. C., c. 87, s. 11; 1741, ¢. 33, s. 3. 

For construction of former similar statute, see Ex parte Bradley, 26-544. Prison bounds 
not allowed to one in execution for criminal offense: State v. Pearson, 100-414; Ex parte 
Bradley, 26-544. Allowed only to prisoners in civil actions and in criminal cases where 
prisoner committed in default of bail: State v. Pearson, 100-417. Bond to keep prison bounds, 
taken before prisoner committed to close custody is invalid: Northam v. Terry, 30-175. 

Sheriff liable where he refuses to accept bond to keep prison bounds or to admit prisoner 
to rules: Mann v. Vick, 8-427. Sheriff’s duty to furnish blank bond: Ibid. 

Defendant arrested while in prison bounds by another creditor and confined within prison 
may be released as insolvent: In re Huntington, 6-369. 


Art. 7. Country REVENUE 


1322. Taxes collected by sheriff. The county taxes shall be collected by the 
sheriff of the county. He is entitled to the same commissions and is subject to the 
same rules and regulations in respect to his settlement of the said taxes with the 
county treasurer as he is in his settlement of the public taxes with the treasurer 
of the state; and he shall also settle with the county treasurer or board of com- 
missioners for the taxes on the unlisted property in his county, under the same 
rules and regulations as he accounts with the auditor of the state. 

Rey:, 8. 13876; Code, 6.2723) 9RUG., cr 23558. 22 1798, Ex509 st 2 LStd ies $23, 

See, also, sections 3943, 7972, and chapter on Taxation, articles 13 and 14. For construction 
of the words ‘‘county taxes,’’ see Board v. Comrs., 137-66. 

County taxes must be collected by sheriff: Board v. Comrs., 137-65; King v. Hunter, 65-603. 
Legislature cannot deprive him of right to collect: King vy. Hunter, 65-603; see, also, the 
‘‘officeholding cases’’ cited-under section 870, and especially Mial v. Ellington, 134-138, which 
gives as reason why sheriff cannot be deprived of right to collect that it is fixed by the con- 
stitution, not that sheriff has property right in office. 

Sheriff insane, his sureties may collect current tax list: te v. Comrs., 123-582. Sheriff 
or tax collector is an insurer of the safety of all money officially received by him against loss 
by any means whatever, including such losses as arise from act of God or public enemy: 
Comrs. v. Clarke, 73-255; Smith v. Patton, 131-397, and cases there cited. 

All schcol taxes are included in the accounting to be made between county treasurer and 
sheriff: Tillery v. Candler, 118-888. 

No appeal lies from refusal of commissioners to allow a credit to sheriff in his settlement 
of taxes; remedy of sheriff is by civil action: McMillan vy. Comrs., 90-28; Jones v. Comrs., 
88-56, and cases cited. Commissioners have no power to release sheriff from liability to pay 
over county taxes: Fidelity Co. v. Fleming, 132-337; Comrs. v. Clarke, 73-255. As to com- 
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missions allowed, see section 8043. A mistake in settlement of taxes for one year cannot be 
used by sheriff as a counterclaim against those due for another year: Comrs. v. Hall, 177-490. 

The legislature may place sheriff on a salary, and the fees for collecting taxes will go to the 
county: Mills v. Deaton, 170-386. But a sheriff whose term expires is entitled to collect taxes 
for the preceding year on the tax books in his hands and retain fees, if not otherwise pro- 
vided, though the office has been placed on a salary basis: Comrs. v. Bain, 173-377. 


1323. Statement of fines kept by clerk. It is the duty of the clerks of the 
several courts, and of the several justices of the peace, to enter in a book, to be 
supplied by the county, an itemized and detailed statement of the respective 
amounts received by them in the way of fines, penalties, amercements and for- 
feitures, and said books shall at all times be open to the inspection of the public. 

Reva Ss. lsh; Codes sy 120 18(5-4) Cxbloms4 1579, Co 9G, 8.4. 


1324. Fines paid to treasurer for schools; annualreport. All fines, forfeitures, 
penalties and amercements collected in the several counties by any court or 
otherwise shall be accounted for and paid to the county treasurer by the officials 
receiving them within sixty days after receipt thereof, and shall be faithfully 
appropriated by the county board of education for the establishment and main- 
tenance of free public schools; and the amounts collected in each county shall 
be annually reported to the superintendent of public instruction on or before 
the first Monday in January, by the board of commissioners. 

Rey., s. 1378...Const., Art.. EX, s;5;.Code, ss..724, 7265, Rs G.,. ci 28,8. 33,1879, c...96, ss..2, d. 

See, also, section 7875. Only clear proceeds of all penalties that accrue to the state to go 
to school fund: State v. Maultsby, 139-583; School Directors v. Asheville, 128-249, 137-508; 
Carter v. R. R., 126-445; Bd. of Ed. v. Henderson, 126-695;-Goodwin vy. Fertilizer Co., 119-122; 
Sutton v. Phillips, 116-502; Hodge v. R. R., 108-30; Katzenstein v. R. R., 84-688—and like- 
wise as to fines, the ‘‘clear proceeds’’ of which are indicated, State v. Maultsby, 139-585; 
Bd. of Ed. v. Henderson, 126-695; School Directors v. Asheville, 137-508. Power of legisla- 
ture to appropriate or give fines and penalties to other causes discussed in State v. Maultsby, 
139-583; School Directors v. Asheville, 137-503. For liability of municipalities for fines, 
penalties and forfeitures hereunder, see School Directors v. Asheville, 128-249; Bd. of Ed. v. 
Henderson, 126-689; Comrs. v. Raleigh, 88-120. Forfeited bail in appeal on habeas corpus, 
to test validity of extradition, goes to school fund: In re Wiggins, 171-372. 


1325. Expenditures of county funds directed by commissioners. The board of 
commissioners is invested with full power to direct the application of all moneys 
arising by virtue of this chapter for the purposes herein mentioned, and to any 
other good and necessary purpose for the use of the county. 

Rev.,-sei379s Codefse753 vy RuiCs ch28ssslGed Tipe 20s 

For additional important annotations on this subject, see section 1297, subsections 2, 3, 5. 

General power of commissioners to contract a debt for necessary expense and to levy a 
tax, explained: Guire v. Comrs., 177-516, and cases cited. General power of commissioners in 
expending county funds compared with duty of auditor: Wilson v. Holding, 170-352. 

Courts have right to say what are necessary expenses, but cannot control discretion of com- 
missioners in incurring debt when expenses are necessary: Jackson v. Comrs., 171-379; High- 
tower v. Raleigh, 150-569; Haskett v. Tyrrell, 152-714; Ward v. Comrs., 146-534; Black v. 
Comrs., 129-121; Mayo y. Comrs., 122-5; Vaughn v. Comrs., 117-429; but see McKethan v. 
Comrs., 92-243; Evans v. Comrs., 89-154; Satterthwaite v. Comrs., 76-153; Brodnax v. 
Groom, 64-244. 

Legislature may confer upon county the right to create debts for necessary expenses without 
consent of majority of qualified voters of county: Evans v. Comrs., 89-154; Halcombe v. 
Comrs., 89-346; Guire v. Comrs., 177-516; Woodall v. Highway Com., 176-377, and other cases 
cited under section 1297, subsection 6. Where the legislature requires popular vote or imposes 
other restrictions, they must be observed: Burgin v. Smith, 151-561, and other cases under 
subsection 6, section 1297. Neither county nor commissioners individually liable for misappli- 
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cation of funds, where they act in good faith, but under mistake of law: Bd. of Ed. v. 


Comrs., 113-387. Expense of convicts is paid out of county fund: Chambers v. Walker, 
120-401. 


Power of commissioners to expend the public money for improvement of roads is not taken 
away by implication by a special act regulating roads in townships: Bunch vy. Comrs., 159-335. 


NECESSARY EXPENSES. Constructing and maintaining public roads and bridges: 
Guire v. Comrs., 177-516; Woodall v. Highway Com., 176-377; Moose v. Comrs., 172-419; 
Hargrave v. Comrs., 168-626; Pritchard v. Comrs., 159-636; s. ¢., 160-477; Comrs. v. Comrs., 
165-632; Trustees v. Webb, 155-379; Crocker v. Moore, 140-429; Glenn vy. Comrs., 139-412; 
Tate v. Comrs., 122-812; Herring v. Dixon, 122-420; McCless v. Meekins, 117-35; Evans v. 
Comrs., 89-154; Satterthwaite v. Comrs., 76-153; Brodnax v. Groom, 64-244. Building court- 
house and jail: Jackson v. Comrs., 171-379; Haskett v. Tyrrell, 152-714; Black v. Comrs., 
129-121; Burgin v. Smith, 151-561; Vaughn v. Comrs., 117-429; Halcombe v. Comrs., 89-346. 
A fence in stock-law territory: Tripp v. Comrs., 158-180; but not outside of such territory, 
Keith v. Lockhart, 171-451. County home for aged and infirm: Comrs. v. Spitzer, 173-147. 

Support of schools not a necessary expense for county: Hill v. Lenoir County, 176-572; 
Williams v. Comrs., 176-554; Snider v. Jackson County, 175-590; Moran v. Comrs., 168-289; 
Sprague v. Comrs., 165-603; Lane v. Stanly, 65-153. 

Summary of constitutional rules as to the levying of taxes for necessary expenses in Tate v. 
Comrs., 122-815; Guire vy. Comrs., 177-516. See, aiso, section 2691. 


1326. County officers receiving funds to report annually. Sheriffs, treasurers, 
clerks of any court, registers of deeds and all other officers of the several coun- 
ties, into whose hands any public funds may come by virtue or under color of 
their office, shall make an annual account and report of the amount and manage- 
ment of the same, on the first Monday of December, or oftener if required, in 
each year, to the board of commissioners. Such report shall give an itemized 
and detailed account of the public funds received and disbursed, the amount, 
date and source from which it was received, and the amount, date and person to 
whom paid. It shall be addressed to the chairman of the board of commissioners 
for the county, and shall be subscribed and verified by the oath of the party 
making the same, before any person authorized to administer oaths. 

Rey., s. 1880; Code, s. 728; 1874-5, c. 151, s. 1; 1876-7, c. 276, s. 1. 


1327. Board to enforce duty to report. If any person required to make any of 
the reports herein provided for fails to do so, or if, after a report has been made, 
the board of commissioners disapprove the same, such board may take such legal 
steps to compel a proper report to be made, either by suit on the bond of such 
officer failing to comply or otherwise, as said board may deem best. 

Rey., s. 1881 ; Code, s. 780; 1874-5, c. 151, s. 3; 1876-7, c. 276, s. 3. 


1328. Reports to be recorded in register’s office. If the board of commissioners 
approves of any of the said reports, it shall cause the same to be registered in the 
office of the register of deeds in a book to be furnished to the register of deeds 
by the county, which book shall be marked and styled Record of Official Reports, 
with a proper index of all reports recorded therein, and each official report shall, 
if approved, be indorsed by the chairman of the board with the word ‘‘approved,”’ 
with the date of approval, and when recorded by the register of deeds he shall 
indorse thereon the date of registration, the page of the Record of Official Reports 
upon which the same is registered, sign the same and file it in his office. 

Rey., s. 1882; Code, s. 729; 1874-5, c. 151,\s. 2; 1876-7, ¢. 276, s, 2. 


1329. Penalty for failure to report. If any clerk, sheriff, justice of the peace, 
or other officer, fails or neglects to account for and pay over as required by law 
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any taxes on suits, or any fines, forfeitures and amercements, as required by this 
chapter, or fails to make the returns herein specified, he shall forfeit and pay 
five hundred dollars, to be recovered in the name of the board of commissioners 


for the use of the public schools of the county. 

Rev., s. 1883 ; Code, s. 764; R. C., ec. 28, s. 7; 1808, c. 756; 1809, c. 769; 1813, c. 864; 1830, 
e. 1, ss. 11-18. 

**Account’’ defined: State v. Dunn, 134-668. Penalty statutes must be strictly construed: 
Alexander v. R. R., 144-93. ‘‘Penalty’’ defined: Board v. Henderson, 126-689. As to actions 
for recovery of penalties, see sections 423, 464. 


1330. Demand before suit against municipality; complaint. No person shall 
sue any city, county, town, or other municipal corporation for any debt or demand 
whatsoever unless the claimant has made a demand upon the proper municipal 
authorities. And every such action shall be dismissed unless the complaint is 
verified and contains the following allegations: (1) That the claimant presented 
his claim to the lawful municipal authorities to be audited and allowed, and 
that they had neglected to act upon it, or had disallowed it; or (2) that he had 
presented to the treasurer of said municipal corporation the claim sued on, which 
had been so allowed and audited, and that such treasurer had notwithstanding 
neglected to pay it. 

Rev., 8. 1884; Code, s. 757. 

For time in which such demand made and action brought, see section 442. For additional 
annotations, see section 1331. 

DEMAND. Claims must be audited and presented for payment and refused before action 
will lie: Leach v. Comrs., 84-830; Jones v. Comrs., 73-182; Alexander v. Comrs., 67-330; Love 
vy. Comrs., 64-706. This section does not apply to actions ex contractu where the damages are 
unliquidated, nor to torts: Sugg v. Greenville, 169-606; Neal v. Marion, 126-412; Sheldon y. 
Asheville, 119-606; Frisby v. Marshall, 119-570; Shields v. Durham, 118-450. Where the 
municipal charter provides that all claims must be presented in writing within a certain time, 
it must be complied with, and the officers cannot waive compliance: Hartsell vy. Asheville, 
164-193; gs. ¢., 166-633; Pender v. Salisbury, 160-363. If plaintiff is unable to present claim 
by reason of mental or physical disability, the delay will be excused: Terrell v. Washington, 
158-281; Hartsell v. Asheville, 166-633. 

Complaint against county or town must allege demand upon proper officers: Williams v. 
Smith, 1384-252; School Directors vy. Greenville, 130-87; Leach v. Comrs., 84-830; Jones v. 
Comrs., 73-182; Love v. Comrs., 64-706. Duty of county commissioners and auditor with 
respect to claims presented: Wilson v. Holding, 170-352; Halford v. Senter, 169-546. 


MANDAMUS TO ENFORCE PAYMENT. See section 866. Debt reduced to judgment, 
creditor entitled to mandamus to compel payment: Drainage Dist. v. Comrs., 174-738; Withers 
v. Comrs., 163-341; Fry v. Comrs., 82-304; Hughes v. Comrs., 107-598; Cromartie v. Comrs., 
85-211, 87-184; Gas Co. v. Raleigh, 75-274; McLendon vy. Comrs., 71-38; Johnston v. Comrs., 
67-101; Askew v. Pollock, 66-49; Gooch v. Comrs., 65-142; Lutterloh v. Comrs., 65-403; 
Pegram vy. Comrs., 64-557; Winslow v. Comrs., 64-223—and that without prior demand, 
Nicho'son v. Comrs., 121-27—and mandamus should be addressed to commissioners as board 
and not as individuals: Thomas vy. Comrs. of Carteret, 66-521; Askew v. Pollock, 66-49. A 
writ of mandamus does not authorize commissioners to levy and collect taxes otherwise than 
as prescribed by law: Mauney v. Comrs., 71-486; see Hughes v. Comrs., 107-598; Cromartie 
vy. Comrs., 85-211, 87-134. Mandamus to compel payment of salary of superintendent of health: 
Halford v. Senter, 169-546; MeCullers v. Comrs., 158-75; see, also, section 7067. 

When peremptory mandamus issues: Fry vy. Comrs., 82-304; Edwards v. Comrs., 70-571; 
Uzz'e v. Comrs., 70-564; Lutterloh vy. Comrs., 65-405—mandamus failing, debtor moves for 
attachment, Fry v. Comrs., 82-307. Facts which must be shown before mandamus issues: 
Bear v. Comrs., 124-204; Hughes v. Comrs., 107-598. 

That constitutional mit of taxation has been reached is a sufficient answer by commis- 
sioners to a writ of mandamus: Hughes v. Comrs., 107-598; Cromartie v. Comrs., 85-211, 
87-134—-but alias mandamus should issue to the end that any excess of revenue raised may 
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be applied to debt, Cromartie v. Comrs., 87-134. That claim upon which judgment based is 
void is no defense to writ, unless claim shown not to be for necessary expenses: Bear v. 
Comrs., 122-434, modified by the same case in 124-204. 

Action of debt may be maintained against county without asking for mandamus where it 
appears that county has property subject to trusts or such as can be reached only by supple- 
mentary proceedings: Hughes v. Comrs., 107-598. As to enforcing judgment against county 
property where mandamus unavailable because tax rate up to constitutional limitation, see 
Hughes v. Comrs., 107-598; Winslow v. Comrs., 64-223. 

Legislature can compel county to issue bonds to fund indebtedness for necessary expenses: 
Jones y. Comrs., 137-579—and mandamus is the. proper remedy to force commissioners to 
comply with act ‘‘authorizing and empowering’’ them to fund it, same being mandatory, 
Ibid.; overruling Jones v. Comrs., 135-218, and Bank v. Comrs., 135-230. 

School orders are no charge upon public funds, and payment cannot be enforced by man- 
damus: Bear y. Comrs., 124-204. County warrant must be paid by treasurer; he cannot dis- 
pute its validity except on constitutional grounds: Martin vy. Clark, 135-180. As to duties of 
county auditor, see Wilson v. Holding, 170-352. 


1331. Accounts to be itemized, verified, and audited. No account shall be 
audited by the board for any services or disbursements unless it is first made out 
in items and has attached to and filed with it the affidavit of the claimant that 
the services therein charged have been in fact made and rendered, and that no 
part thereof has been paid or satisfied. Hach account shall state the nature of the 
services, and where no specific compensation is provided by law, it shall also 
state the time necessarily devoted to the performance thereof. The board may 
disallow or require further evidence of the account, notwithstanding the verifica- 
tion. All county commissioners acting on January the twenty-seventh, one 
thousand nine hundred and five, or elected theretofore, are released, whether as 
individuals or in their corporate capacity, from any and all penalties incurred 
by reason of failure to comply with the provisions of this section, prior to said 
date. 

Rey., s. 1885; Code, s. 754; 1905, c. 55; 1868, c. 20, s. 10. 

The accounts of the county officers of Washington county are audited by the state 
auditor annually. 1919, ec. 153. 

See annotations under section 1330. Complaint against commissioner for penalty under 
section 1302, alleging failure to require itemized and verified account before auditing and 
approving claim, states cause of action: Turner v. McKee, 137-251. Provision that no account 
shall be audited by commissioners unless itemized and verified is mandatory, Ibid.; see, also, 
Dockery v. Hamlet, 162-118. Unadjusted claims are required to be audited and ordered paid, 
but absolute and unconditional obligations already ascertained and audited are per se order 
and authority to officer to pay: Leach v. Comrs., 84-830. 

Claims must be audited at regular meeting of board: Bank v. Warlick, 125-594. Allowance 
of claim only prima facie evidence of correctness, and order making same may be modified 
or annulled: Abernathy v. Phifer, 84-711; Wright v. Kinney, 123-618. Mandamus lies to 
compel commissioners to consider claim: Martin v. Clark, 135-179; Bennett v. Comrs., 125- 
469; Koonce v. Comrs., 106-192. Treasurer cannot refuse to pay county warrant except on 
ground that its issue unconstitutional: Martin vy. Clark, 135-180. As to duty of auditor, see 
Wilson v. Holding, 170-352. 

County warrants are not negotiable in the sense of the law merchant, though transferable 
so as to authorize the holder to demand payment, with or without action, in his own name: 
Wright v. Kinney, 123-618; Bank v. Warlick, 125-594; McPeeters v. Blankenship, 123-651. 

Holder of valid county warrant, who is refused payment, has two remedies against county 
treasurer, either to sue on his bond or apply for mandamus, of neither of which has a magis- 
trate jurisdiction: Wright v. Kinney, 123-618. Unauthorized endorsement of ‘‘approved,’’ 
signed by chairman, of an order invalid upon its face will not render commissioner personally 
liable in absence of fraud or misrepresentation: Ibid. County orders are presumed to be for 
necessary expenses: McCless v. Meekins, 117-34. 
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1332. Accounts to be numbered as presented. All accounts presented in any 
year, beginning at each regular meeting in December, shall be numbered from 
one upwards, in the order in which they are presented, and the time of presen- 
tation, the names of the persons in whose favor they are made out, and by whom 
presented, shall be carefully entered on the minutes of the board; and no such 
account shall be withdrawn from the custody of the board or its clerk, except to 
be used as evidence in a judicial proceeding, and after being so used it shall be 
promptly returned. 

Rey., s. 1886; Code, s. 755; 1868, c. 20, s. 12. 


1333. Claims to be numbered as allowed; copy to board annually. The clerk of 
the board of commissioners, if so ordered by the board, shall number all claims, 
orders and certificates that may be allowed by the board in a book kept for that 
purpose, and he shall annually, the day before the board proceeds to lay a county 
tax for the ensuing year, furnish the chairman of the board with a copy of the 
same. 

Rey., 8. 1887; Code, s. 751; R. C., ce. 28, s. 12; 1798, c. 387. 


1334. Annual statement of claims and revenues to be published. The board 
shall cause to be posted at the courthouse within five days after each regular De- 
cember meeting and for at least four successive weeks, or after each regular 
monthly meeting, if they deem it advisable, and for one week, the name of every 
individual whose account has been audited, the amount claimed and the amount 
allowed; and also at the same time and in the same manner post a full statement 
of county revenue and charges, showing by items the income from every source 
and the disbursements on every account for the past year, together with the 
permanent debt of the county, if any, when contracted, and the interest paid or 
remaining unpaid thereon. The board shall also publish the said statement in 
some newspaper in the county: Provided, the cost of such publication shall not 
exceed one-half of a cent a word. 

Rey., s. 1888; Code, s. 752; 1901, c. 196; 1905, ec. 227. 

This section does not subject a commissioner, whose term of office expired on the day of the 


meeting designated, to the penalty for failure to publish: Shelton v. Moody, 146-426. See 
section 2687. 


Art. 8. County Poor 


1335. Support of poor; superintendent of county home; paupers removing to 
county. The board of commissioners of each county is authorized to provide 
by taxation for the maintenance of the poor, and to do everything expedient for 
their comfort and well-ordering. They may employ biennially some competent 
person as superintendent of the county home for the aged and infirm, and may 
remove him for cause. They may institute proceedings against any person com- 
ing into the county who is lkely to become chargeable thereto, and cause his 
removal to the county where he was last legally settled; and they may recover 
from such county by action all charges and expenses incurred for the main- 
tenance or removal of such poor person. 

Rey., Ss. 1827; Code, s. 3540; 1891, c. 188. 


Providing a county home for aged and infirm is a necessary expense: Comrs. v. Spitzer, 
173-147. The general duty is imposed of providing for the poor; the place, method and extent 
of relief are vested in the judgment and discretion of the county commissioners: Copple vy. 
Comrs., 138-132. 
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Under this section to provide for the poor, in order that there may be a binding pecuniary 
obligation on the county, there must be an express contract to that effect, or service must be 
done at express request of proper county officer or agent: Copple v. Comrs., 138-127. 

It is the exclusive right of the legislature to determine and declare by whom and how the 
indigent of the state entitled to support shall be ascertained and from what fund and by 
whom allowances for their support shall be made: Board v. Comrs., 113-379. 


1336. County home for aged and infirm. All persons who become chargeable 
to any county shall be maintained at the county home for the aged and infirm, 
or at such place or places as the board of commissioners select or agree upon. 

Reyv., s. 1828; Code, s. 3541; 1891, c. 138. 

For local laws as to Lincoln, Robeson, and Vance, see 1915, ce. 558. 

Commissioners may require all poor for whom they care to be placed in the home: Copple 
v. Comrs., 138-132. 


1337. Records for county, how to be kept. The keeper or superintendent in 
charge of each county home in North Carolina, or the board of county commission- 
ers in each county where there is no county home, shall keep a record book show- 
ing the following: Name, age, sex, and race of each inmate; date of entrance or 
discharge; mental and physical condition; cause of admission; family relation 
and condition; date of death if in the home; cost of supples and per capita 
expense of home per month; amount of crops and value, and such other informa- 
tion as may be required by the board of county commissioners or the state board 
of charities and public welfare; and give a full and accurate report to the county 
commissioners and to the state board of charities and public welfare. Such 
report to be filed annually on or before the first Monday of December of each year. 

1919, ¢. 72. 


1338. Support of county home. The board of commissioners may provide for 
the support of the persons admitted by them to the home for the aged and infirm 
by employing a superintendent at a certain sum, or by paying a specified sum 
for the support of such persons to any one who will take charge of the county 
home for the aged and infirm, as said board may deem for the best interest of 
the county and the cause of humanity. 

Rey., s. 1329; Code, s. 3543; 1876-7, ¢. 277, s. 3. 


The overseer of the poor is a public officer and liable to indictment at common law for any 
neglect of his duties or abuse of powers: State v. Hawkins, 77-494. 


1339. Property of indigent to be sold or rented. When any indigent person 
who becomes chargeable to a county for maintenance and support in accordance 
with the provisions of this article, owns any estate, it is the duty of the board 
of commissioners of any county lable to pay the expenses of such indigent 
person to cause the same to be sold for its indemnity or reimbursement in the 
manner provided under article 3 of the chapter entitled Insane Persons and 
Incompetents, or they may take possession thereof and rent the same out and 
apply the rent toward the support of such indigent person. 

Rey., s. 1830; Code, s. 8547; 1866, c. 49. 


1340. Families of indigent militiamen to be supported. When any citizen of 
the state is absent on service as a militiaman or member of the state guard, and 
his family are unable to support themselves during his absence, the board of 
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commissioners of his county, on application, shall make towards their mainte- 
nance such allowance as may be deemed reasonable. 
Rey s. 135: Code, susn46. RaCmicrs,iss 145 luoue, Loge 


1341. Paupers not to be hired out at auction. No pauper shall be let out at 
public auction, but the board of commissioners may make such arrangements for 
the support of paupers with their friends or other persons, when not main- 
tained at the county home for the aged and infirm, as may be deemed best. 

Rey., Ss. 1832; Codes: 8.13542; 1876-7,,¢, 277,58. 2: 


he 


1342. Legal settlements; how acquired. Legal settlements may be acquired in 
any county, so as to entitle the party to be supported by such county, in the 
manner following, and not otherwise: 


The county of settlement is liable for a pauper: Comrs. of Burke v. Comrs. of Buncombe, 
101-520; Comrs. v. Comrs., 121-295. 


1. By one year’s residence. Every person who has resided continuously in 
any county for one year shall be deemed legally settled in that county. 


Twelve months continuous residence gives legal settlement: Comrs. vy. Comrs., 121-295; 
State v. Giles, 103-394; State v. Elam, 61-460. 


2. Married women to have settlement of their husbands. A married woman 
shall always follow and have the settlement of her husband, if he have any in the 
state; otherwise, her own at the time of her marriage, if she then had any, shall 
not be lost or suspended by the marriage, but shall be that of her husband, till 
another is acquired by him, which shall then be the settlement of both. 


Q 


3. Legitimate children to have settlement of father. Legitimate children 
shall follow and have the settlement of their father, if he has any in the state, 
until they gain a settlement of their own; but if he has none, they shall, in like 
manner, follow and have the settlement of their mother, if she has any. 


4. Illegitimate chaldren to have settlement of mother. Illegitimate children 
shall follow and have the settlement of their mother, at the time of their birth, 
if she then have any in the state. But neither legitimate nor illegitimate chil- 
dren shall gain a settlement by birth in the county in which they may be born, 
if neither of their parents had any settlement therein. 

County of legal settlement of mother chargeable for bastard: State v. Giles, 103-391; State 
vy. Elam, 61-460—but where mother has no legal settlement in state, bastard is chargeable 


on county in which born, State v. McQuaig, 63-550. Bastard without settlement to be 
apprenticed by county of mother’s settlement at birth: Ferrell v. Boykin, 61-9. 


5. Settlement to continue until new one acqured. Every legal settlement 
shall continue till it is lost or defeated by acquiring a new one, within or without 
the state; and upon acquiring such new settlement, all former settlements shall 
be defeated and lost. 

Old settlement continues until new one acquired: Comrs. v. Comrs., 121-295. 

Rey., s. 1388 ; Code, s. 35443 "Re Cs [e1 86) s7125 1077, ch 117%, s9 16. 


1343. Removal of indigent to county of settlement; maintenance; penalties. 
Upon complaint made by the chairman of the board of county commissioners, 
before a justice of the peace, that any person has come into the county who 
is likely to become chargeable thereto, the justice by his warrant shall cause such 
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poor person to be removed to the county where he was last legally settled; but 
if such poor person is sick or disabled, and cannot be removed without danger 
of life, the board of commissioners shall provide for his maintenance and cure 
at the charge of the county ; and after his recovery shall cause him to be removed, 
and pay the charges of his removal. The county wherein he was last legally 
settled shall repay all charges occasioned by his sickness, maintenance, cure 
and removal, and all charges and expenses whatever, if such person die before 
removal. If the board of commissioners of the county to which such poor person 
belongs refuses to receive and provide for him when removed as aforesaid, every 
commissioner so refusing shall forfeit and pay forty dollars, for the use of the 
county whence the removal was made; moreover, if the board of commissioners 
of the county where such person was legally settled refuses to pay the charges 
and expenses aforesaid, they shall be liable for the same. If any housekeeper 
entertains such poor person without giving notice thereof to the board of com- 
missioners of his county, or one of them, within one month, the person so offend- 
ing shall forfeit and pay ten dollars. 

Rev., s. 1834; Code, s. 8545; R. C., c. 86, s. 13; 1777, c. 117, s. 17; 1834, ce. 21. 

County not bound to pay for services to paupers unless there is an express contract: Copple 
v. Comrs., 138-127. 

Where a pauper temporarily absent from county of ‘‘settlement’’ is so disabled as to require 
immediate medical services, and is furnished by authorities of another county with such atten- 
tion and board, the latter county is entitled to recover expenses thereof from county of settle- 
ment: Comrs. vy. Comrs., 121-295. 

Counties are not liable for torts unless such liability is imposed by statute: Moffitt v. Ashe- 
ville, 103-258; Threadgill v. Comrs., 99-352. 

Difference between status and liability of towns and counties illustrated in Lewis v. Raleigh, 
77-229; Moffitt v. Asheville, 103-237; see, also, Shields v. Durham, 118-456. 

Section merely referred to in McKenzie vy. Buchanan, 51-31; State v. Justices, 11-196. 


Art. 9. County PRISONERS 


1344. Bonds of prisoner in criminal case returned to court. Every bond taken 
of any person confined for an offense, or otherwise than on process issuing in 
a civil case, shall be returned to the court by whose order or process such person 
is confined, or which may be entitled to cognizance of the matter, and shall be 
of the force and effect of a recognizance. On breach thereof it shall be forfeited 
and collected as a forfeiture in the name and for the use of the state, and applied 
as other forfeited recognizances. 

Rey., s. 1840; Code, s. 3467; R. C., ce. 87, s. 12. 


Bond to keep prison bounds need not be proved by subscribing witness, for it must be 
deemed a record so far as concerns proof of execution: Wynn v. Buckett, 1-93. 

In summary proceedings on bond to keep prison bounds, defendant, pleading matters in 
pais, entitled to jury trial: Whitley v. Gaylord, 48-286. 

Sureties to bond not liable for breach thereof, where prisoner released after taking insolvent 
debtor’s oath: Howard v. Pasteur, 7-270. 

A prisoner’s going out of the limits of the rules, after being arrested and put back in close 
prison by another creditor and discharged as an insolvent debtor, was lawful, although he 
was in close jail at instance of another creditor, the order of liberation extending to discharge 
him from all imprisonment for debt: Ibid. 


1345. Bond of prisoner committed on capias in civil action. Every bond given 
by any person committed in arrest and bail, or in custody after final judgment, 
shall be assigned by the sheriff to the party at whose instance such person was 
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committed to jail, and shall be returned to the office of the clerk of the court 
where the judgment was rendered, and shall have the force of a judgment. If 
any person who obtains the rules of any prison, as aforesaid, escapes out of the 
same before he has paid the debt or damages and costs according to the condition 
of his bond, the court where the bond is filed, upon motion of the assignee 
thereof, shall award execution against such person and his sureties for the debt 
or damages and costs, with interest from the time of escape till payment; and 
no person committed to jail on such execution shall be allowed the rules of 
prison: Provided, the obligors have ten days previous notice of such motion, in 
writing ; but they shall not be admitted to deny the making of the bond in their 
answer, unless by affidavit they prove the truth of the plea. 

Rey., s. 1841; Code, s. 3469; R. C., c. 87, s. 14; 1759, c. 65, ss. 2, 3. 

Proper procedure on bond is by motion: Brown y. Frazier, 5-421. The above section gives 


to bond the force of a judgment, and it cannot be treated as a common deed and action 
brought upon, but need only to have execution issued, on motion: Ibid. 


1346. Jailer to cleanse jail, furnish food and water. The sheriff or keeper of 
any jail shall, every day, cleanse the room of the prison in which any prisoner 
is confined, and cause all filth to be removed therefrom; and shall also furnish 
the prisoner plenty of good and wholesome water, three times in every day; and 
shall furnish each prisoner fuel, not less than one pound of wholesome bread, 
one pound of good roasted or boiled flesh, and every necessary attendance. 

Rey., s. 1843; Code, s. 3464; R. C., c. 87, s. 9; 1816, c. 911, s. 2. 


For annotations touching upon subject-matter of this section, see under section 1317. 
Statute referred to in Lewis v. Raleigh, 77-229; Moffitt v. Asheville, 103-256. 


1347. Prisoner to pay charges and prison fees. Every person committed by 
lawful authority, for any criminal offense or misdemeanor, shall bear all reason- 
able charges for guarding and carrying him to jail, and also for his support 
therein until released ; and all the estate which such person possessed at the time 
of committing the offense shall be subjected to the payment of such charges and 
other prison fees, in preference to all other debts and demands. If there is no 
visible estate whereon to levy such fees and charges, the amount shall be paid by 
the county. . 

Rev., s. 1846; Code, s. 8461; R. C., ce. 87, s. 6; 1795, ce. 483, s. 7. 

Consult State v. Peter, 53-346; State v. Isaac, 13-47. 


1348. Prisoner may furnish necessaries. Prisoners shall be allowed to purchase 
and procure such necessaries, in addition to the diet furnished by the jailer, as 
they may think proper; and to provide their own bedding, linen and clothing, 
without paying any perquisite to the jailer for such indulgence. 

Rev., 8s. 1844; Code, s. 3463; R. C., ec. 87, s. 8; 1795, c. 433, s. 6. 


Jailer injuring prisoner liable for treble damages and guilty of misdemeanor, see section 
4407. 


1349. United States prisoners to be kept. When a prisoner is delivered to the 
keeper of any jail by the authority of the United States, such keeper shall receive 
the prisoner, and commit him accordingly; and every keeper of a jail refusing 
or neglecting to take possession of a prisoner delivered to him by the authority 
aforesaid shall be subject to the same pains and penalties as for neglect or refusal 
to commit any prisoner delivered to him under the authority of the state. The 
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allowance for the maintenance of any prisoner committed as aforesaid shall be 
equal to that made for prisoners committed under the authority of the state. 
Rey., Seul342) >| Code: swS456ssRs OC. Gils sails 1790) cr 322% ssivle 2s 


1350. Guard when escape apprehended; compensation. When the sheriff of the 
county, or keeper of the jail, apprehends that there is danger of a prisoner escap- 
ing, through the insufficiency of the jail or other cause, it is his duty, without 
delay, to make information thereof to a judge of the superior court, the attorney- 
general, or a solicitor, if any of those officers is in the county, and if not, then 
to three justices of the peace, and they are authorized, if they deem it advisable, 
to furnish the sheriff or keeper of the jail with an order in writing, addressed to 
the commanding officer of the militia of the county, setting forth the danger, and 
requiring him forthwith to furnish such guard as to him may appear to be 
suitable for the occasion. For which service the persons ordered on guard shall 
receive such compensation as militiamen in actual service for defense of the 
state; and on application for pay, the letter to the commanding officer, on which 
the guard was ordered, and the certificate of such officer, countersigned by the 
sheriff or jailer, together with the deposition of the officer of the guard, stating 
the time of service, and that it was faithfully performed, shall be sufficient to 
authorize the payment of the same. 

Rey., Ss. 1845; Code, s. 3460; R. C., c.'87, s. 5; 1795, c. 433, s. 8. 

As to payment of expenses of guard furnished for prison, see Comrs. v. Comrs., 75-240. 


1351. What counties liable for guarding and removing prisoners. The expense 
for guarding prisons shall be paid by the county where the prison is situated; and 
for conveying prisoners, as also the expense attending such prisoners while in 
jail, when the same may be chargeable on the county, shall be paid by the 
county from which the prisoner is removed. 

Rey., s. 1847; Code, s. 3462; R. C., c. 87, s. 7; 1808, c. 757, s. 2. 


Expense of guarding prisoner chargeable on county from which he was removed: Comrs. 
v. Comrs., 75-240. 


1352. Transfer of prisoners to succeeding sheriff. The delivery of prisoners, 
by indenture between the late and present sheriff, or the entering on record in 
court the names of the several prisoners, and the causes of their commitment, 
delivered over to the present sheriff, shall be sufficient to discharge the late 
sheriff from all liability for any escape that shall happen. 

Rey., Ss. 1848; Code, s. 8470; R. C., c. 87, s. 153 1777, c. 118, s. 12. 


1353. Where no jail, sheriff may imprison in jail of adjoining county. The 
sheriffs, constables, and other ministerial officers of any county in which there is 
no jail have authority to confine any prisoner arrested on process, civil or 
criminal, and held in custody for want of bail, in the jail of any adjoining county, 
until bail be given or tendered. And any sheriff or jailer having a prisoner in 
his custody, by virtue of any mode of commitment provided in this chapter, shall 
be liable, civilly and criminally, for his escape, in the same manner as if such 
prisoner had been confined in the prison of his proper county. 

Rey., s. 1349; Code, s. 3459; R. C., c. 87, s. 4; 1835, ce. 2, s. 3. 


1354. Where no jail, courts may commit to jail of adjoining county. When- 
ever there happens to be no jail, or when there is an unfit or insecure jail, in any 
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county, the superior court judges, justices of the peace, and all judicial officers 
of such county may commit all persons brought before them, whether in a crimi- 
nal or civil proceeding, to the jail of any adjoining county, for the same causes 
and under the like regulations that they might have ordered commitments to 
the usual jail; and the sheriffs, constables, and other officers of such county in 
which there is no jail, or an unfit one, and the sheriffs or keepers of the jails of 
the adjoining counties, shall obey any order of commitment so made. Any officer 
failing to obey such order shall be guilty of a misdemeanor. 
Rey., s. 1850; Code, s. 3458; R. C., c. 87, s. 3; 1885, c. 2, s. 2. 


1355. When jail destroyed, transfer of prisoners provided for. When the jail 
of any county is destroyed by fire or other accident, any justice of the peace of 
such county may cause all prisoners then confined therein to be brought before 
him; and upon the production of the process under which any prisoner was 
confined shall order his commitment to the jail of any adjacent county; and the 
sheriff, constable, or other officer of the county deputed for that purpose, shall 
obey the order; and the sheriff or keeper of the common jail of such adjacent 
county shall receive such prisoners upon the order aforesaid. Any officer failing 
to obey such order of commitment shall be guilty of a misdemeanor. 

Rev., 8. 13515 Coders, 3457; Ra Cyc) 87, Ss) ay 1835 Rene asa: 


1356. Counties and towns may hire out certain prisoners. The board of com- 
missioners of the several counties, within their respective jurisdictions, or such 
other county authorities therein as may be established, and the mayor and intend- 
ant of the several cities and towns of the state, have power to provide under such 
rules and regulations as they may deem best for the employment on the publie 
streets, public highways, public works, or other labor for individuals or corpora- 
tions, of all persons imprisoned in the jails of their respective counties, cities 
and towns, upon conviction of any crime or misdemeanor, or who may be com- 
mitted to jail for failure to enter into bond for keeping the peace or for good 
behavior, and who fail to pay all the costs which they are adjudged to pay, or to 
give good and sufficient security therefor: Provided, such prisoner or convict 
shall not be detained beyond the time fixed by the judgment of the court. The 
amount realized from hiring out such persons shall be credited to them for the 
fine and bill of costs in all cases of conviction. It is unlawful to farm out any 
such convicted person who may be imprisoned for the nonpayment of a fine, or 
aS punishment imposed for the offense of which he may have been convicted, 
unless the court before whom the trial is had shall in its judgment so authorize. 


Rey., s. 1852; Code, s. 3448; 1866-7, c. 30; 1872-3, c. 174, s. 10; 1874-5, ec. 113; 1876-7, 
e. 196, s. 1; 1879, ec. 218. 

See, also, section 1359, containing annotations of interest. This section to be construed with 
sections 1359, 1458, 2157: State v. Morgan, 141-726. Statute constitutional: State v. Weath- 
ers, 98-685. 

Prisoner cannot be farmed out unless judge before whom tried shall so authorize: State v. 
Pearson, 100-414. The provision prohibiting the farming out of certain prisoners without 
court’s authority refers to farming them to individuals and private corporations: State v. 
Yandle, 119-874; State v. Sneed, 94-806. 

Persons imprisoned for failure to pay costs in criminal cases can be worked out: State v., 
Morgan, 141-726—and their disposition is left in the discretion of the county commissioners, 
State v. Norwood, 93-578—but they cannot be detained beyond time fixed by court: State v. 
Williams, 97-416. The placing of prisoner to work on the roads is not an additional punish- 
ment, but merely incident to the sentence: State v. Yandle, 119-875. 
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Legislative power to authorize certain counties to employ on roads certain classes of con- 
victs discussed in Herring v. Dixon, 122-420. 

Putative father in bastardy cannot be worked upon the public roads for failure to pay costs 
and maintenance: State v. Addington, 143-683; State v. Morgan, 141-726, overruling Myers 
v. Stafford, 114-234. Persons sentenced to house of correction cannot be worked out under this 
section: State v. Morgan, 141-726. A person imprisoned in a proceeding as for contempt 
cannot be worked on roads: State v. Moore, 146-653. 

Section merely referred to in State v. White, 125-678; State v. Nelson, 119-801. 


1357. Person hiring may prevent escape. The party in whose service said con- 
victs may be may use the necessary means to hold and keep them in custody 
and to prevent their escape. 

Rev., s. 18538; Code, s. 3454; 1876-7, c. 196, s. 3. 


1358. Sheriff to have control of prisoners hired out. All convicts hired or 
farmed out by the county or other municipal authorities shall at all times be under 
the supervision and control, as to their government and discipline, of the sheriff, 
or his deputy, of the county in which they were convicted and imprisoned, and 
the sheriff, or his deputy, shall be deemed a state officer for the purpose of this 
section. 

Rey., s. 1854; Code, s. 3453; 1876-7, c. 196, s. 2. 


1359. Convicts who may be sentenced to or worked on roads. When any county 
has made provision for the working of convicts upon the public roads, or when 
any number of counties have jointly made provision for working convicts upon 
the public roads, it is lawful for and the duty of the judge holding court in 
such counties to sentence to imprisonment at hard labor on the public roads for 
such terms as are now prescribed by law for their imprisonment in the county 
jail or in the state’s prison, the following classes of convicts: First, all persons 
convicted of offenses the punishment whereof would otherwise be wholly, or in 
part, imprisonment in the common jail; second, all persons convicted of crimes 
the punishment whereof would otherwise, wholly or in part, be imprisonment in 
the state’s prison for a term not exceeding ten years. 

In such counties there may also be worked on the public roads, in like manner, 
all persons sentenced to imprisonment in jail by any magistrate; and also, all 
insolvents imprisoned by any court in said counties for nonpayment of costs in 
criminal causes may be retained in imprisonment and worked on the public roads 
until they repay the county to the extent of the half fees charged up against the 
county for each person taking the insolvent oath. The rate of compensation to 
be allowed each insolvent for work on the public roads shall be fixed by the 
county commissioners at a just and fair compensation, regard being had to the 
amount of work of which each insolvent is capable. 


Rey., s. 1855; 1887, c. 355; 1889, c. 419. 

For special law as to Mecklenburg and Wake counties, see P. L. 1915, ec. 792. 

See annotations under section 1356. For a full discussion of this section, see State v. Young, 
138-571. 

Prisoner properly assigned by court to work on public roads: State v. Young, 138-571, and 
cases cited; State v. Smith, 126-107; State v. Haynie, 118-1265—of another county, State v. 
Hamby, 126-1066. Judge’s duty to assign to roads when provision made by county: State v. 
Saunders, 146-597. 

Where convict imprisoned for nonpayment of costs he is to be detained only until he has 
repaid county the ‘‘half fees’’ charged up against it: State v. Saunders, 146-597. 
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Where judgment has been rendered that prisoner be worked upon the public roads it is pre- 
sumed that county commissioners have made provision for its enforcement: State v. Hicks, 
101-747. Statutes authorizing working of prisoners on public roads by county authorities are 
constitutional: State v. Weathers, 98-685. 

Where a person who is unable to pay cost is convicted of criminal offense not within the 
exceptions to section 1259, and sentenced to work on public roads, county is liable only for 
one-half fees: State v. Saunders, 146-597. 


1360. Deductions from sentence allowed for good behavior. When a convict 
has been sentenced to work upon the public roads of a county, and has faithfully 
performed the duties assigned to him during his term of sentence, he is entitled 
to a deduction from the time of his sentence of five days for each month, and he 
shall be discharged from the county roads when he has served his sentence, less 
the number of days he may be entitled to have deducted. The authorities having 
him in charge shall be the sole judges as to the faithful performance of the duties 
assigned to him. Should he escape or attempt to escape he shall forfeit and lose 
any deduction he may have been entitled to prior to that time. This section 
shall apply also to women sentenced to a county farm or county home. 

LOIS NCHeALG TESS as 


1361. Convicts sentenced to roads to be under county control. The convicts 
sentenced to hard labor upon the public roads, under second section preceding, 
shall be under the control of the county authorities, and the county authori- 
ties have power to enact all needful rules and regulations for the successful work- 
ing of convicts upon the public roads. The county commissioners may work 
such convicts on the public roads or in canaling the main drains and swamps 
or on other public work of the county. 

Rey., s. 1856 ; 1887, c. 355, s. 2; 1891, c. 164. 


Convicts cannot be subjected to flogging: State v. Morris, 166-441; State v. Nipper, 166-272. 
Statute referred to in State v. Young, 138-571. 


1362. When sentenced to state’s prison in lieu of roads. In all cases where the 
judge presiding is satisfied that there is good reason to fear that an attempt 
might be made to release or to injure any person convicted of any of the offenses 
mentioned in the second class [section 1359], it is lawful for the judge to sentence 
such convicts to imprisonment in the state’s prison, as is now provided by law: 
Provided, that no person who has been convicted and sentenced on a charge of 
murder, manslaughter, rape, attempt to commit rape, or arson, shall be assigned 
to county roads under this chapter. 

Rey., s. 1857; 1887, c. 355, s. 4. 


1363. State’s prison to furnish convicts to county roads. In addition to the con- 
victs to railroad companies. Any county applying for convicts under this article 
is authorized and directed to furnish to the authorities of any county within the 
state, convicts, not exceeding twenty-five in number during any one year, for 
the purpose of working the public roads in said county. The said convicts shall 
be at all times under the supervision and control as to their government and 
discipline of the board of directors of the state’s prison as in case of hiring con- 
victs to railroad companies. Any county applying for convicts under this article 
shall erect suitable stockades for their safe keeping and protection, and shall pay 
the expense of their transportation from and to the state’s prison. 

Rev., s. 1858; 1887, ¢c. 355, s. 5. 
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1364. Taxes may be levied for expenses of convicts. The board of county com- 
missioners of the several counties in the state taking advantage of this chapter 
shall levy a special tax annually as other taxes are levied for the purpose of 
paying the expenses of said convicts, building of stockades, ete., and the expenses 
shall be paid by the counties taking advantage of this article. 

Rey., s. 1859; 1887, c. 355, s. 6. 


Art. 10. Houvsrs or CorrEcTION 


1365. Commissioners may establish houses of correction. The board of com- 
missioners may, when they deem it necessary, establish within their respective 
counties one or more convenient institutions to be known as houses of correction, 
or, in the discretion of the board of commissioners, as training schools, municipal 
farms, or juvenile farms, with workshops and other suitable buildings for the 
safe keeping, correcting, governing, and employing of offenders legally committed 
thereto. They may also, to that end, procure machinery and material suitable 
for such employment in said institutions, or on the premises; and moreover attach 
thereto a farm or farms; and all lands purchased for the purposes aforesaid shall 
vest in the directors hereinafter provided for, and their successors in office. The 
said board also has power to make, from time to time, such rules and regulations 
as it may deem proper for the kind and mode of labor and the general manage- 
ment of the said institutions. 

Rey., s. 1860; Code, s. 786; 1866, c. 35, s. 1; 1919, c. 278, s. 1. 

Prisoner committed to workhouse entitled to be discharged upon taking insolvent debtor’s 
oath: State v. Williams, 97-414. Where prisoner committed to house of correction, officer 
cannot justify for escape by alleging that prisoner should have been confined in county jail: 
State v. Garrell, 82-580. 


1366. Who must or may be committed to such institutions. It shall be the 
duty of the judges of the criminal courts and other committing magistrates of 
such county or counties to sentence or commit thereto all youthful offenders of 
the age of sixteen years and under, convicted of any crime or misdemeanor. 
whereof the punishment by statute prescribes a fine or sentence of imprisonment 
or working the roads. Said judges and committing magistrates may also sentence 
thereto any female prisoners and such other offenders convicted of misdemeanors 
who by reason of physical infirmities or mental deficiencies ought not to be 
imprisoned in the county jail or worked on the public roads. Nothing herein 
shall be construed to prevent the working at light labor of any partially disabled 
or infirm convict, or female prisoner, on or about any of the public works, build- 
ings, or grounds in any such county, at and upon the request of the board of 
county commissioners, with the approval of the court or committing magistrate. 

1919, c. 273, s. 1. 

See Art. 2, c. 90, Child Welfare. 

See section 5048. 


1367. Levy of taxes authorized; to be paid to manager. The board of commis- 
sioners, in addition to the ordinary county taxes, shall also, at the time said taxes 
are laid, lay such tax as may be necessary to carry into effect this article, which 
shall be collected and paid to the manager at the same time as other county taxes 
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are to be paid; for which, and such other funds as may come into his hands as 
manager, he shall be accountable; and he shall disburse the same under the 
authority of the directors. 

Rey., s. 1861; Code, s. 790; 1866, c. 35, s. 5. 


1368. Bonds may be issued. The board of commissioners may, if deemed advis- 
able by them, issue county bonds to raise money to establish the institutions 
herein provided for. 

Rey., 8. 1862; Code, s. 796; 1866, c. 35, s. 11. 


1369. Governor to be notified of establishment. When any institution is estab- 
lished in pursuance of this article, it is the duty of the chairman of the board of 
commissioners of the county wherein the same is established to certify the fact to 
the governor, who shall cause it to be noted in a book kept for that purpose. 

Rev., s. 1863; Code, s. 797; 1866, ¢. 35, s. 12. 


1370. Directors to be appointed; duties. The board of commissioners shall 
annually appoint not less than five nor more than nine directors for each such 
institution hereunder established, whose duty it is to superintend and direct the 
manager hereinafter named in the discharge of his duties; to visit said houses at 
least once in every three months; to see that the laws, rules and regulations relat- 
ing thereto are duly executed and enforced, and that the persons committed to his 
charge are properly cared for, and not abused or oppressed. The directors shall 
keep a journal of their proceedings, and publish annually an account of the 
receipts and expenditures. They shall further make a quarterly report to their 
respective county commissioners of the general condition of their charge, and 
of the receipts and expenditures of the institution. They shall also make such 
by-laws and regulations for the government thereof as shall be necessary, which 
shall be reported to, and approved by, the said commissioners. The directors 
shall be paid for the services rendered, by the county treasurer, each director 
first making it appear to the satisfaction of the board of county commissioners, 
by his oath, the character and extent of the services rendered for which he claims 
compensation; and such payment shall be made by the county treasurer out of 
any funds in his hands not otherwise appropriated. 

Rev., s. 1864; Code, s. 787; 1866, c. 35, s. 2. 


1371. Term of office of directors. The directors shall continue in office until 
others are appointed; and if any vacancy happens among them, it shall be filled 
by the residue of the directors. 

Rey., s. 1365; Code, s. 795; 1866, c. 35, s. 10. 


1372. Manager to be appointed; bond; duties. The board of commissioners 
shall appoint a manager for each house or establishment, who shall give a bond, 
with two or more solvent sureties, in such sum as may be required, payable to the 
state of North Carolina, conditioned for the faithful discharge of his duties. He 
shall hold his office during the pleasure of the board, and be at all times under 
the supervision of the directors; and in case of his misconduct, of which they 
shall be the sole judges, he may be forthwith removed by them and a successor 
appointed, who shall discharge the duties of the office until another manager is 
appointed by the board of commissioners. It is the duty of the manager to 
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receive all persons sent to the house of correction, to keep them during the time 
of their sentence, and to employ and control them according to the rules and 
regulations established therefor. He shall have the direction and control over 
the subordinate officers, assistants and servants, who may be appointed by the 
directors. He shall make monthly reports to the directors of his management of 
the institution and his receipts and expenditures. 

Rey., s. 1866; Code, s. 788; 1866, c. 35, s. 3. 


1373. Manager to assign employment to inmates. The manager shall assign to 
each person sent to such institution the kind of work in which such person is to 
be employed. 


Rey., s. 1867; Code, s. 794; 1866, c. 35, s. 9. 


1374. Compensation of officers. The said board of commissioners shall direct 
what compensation the manager and such subordinate officers, assistants and 
servants, as shall be appointed, shall receive, and shall provide for the payment 
thereof. 

Rev., Ss. 1868; Code, s. 789; 1866, c. 35, s. 4. 


1375. Sheriff to convey persons committed. When a person is sentenced to 
such institution he shall forthwith be committed by the court to the custody of the 
sheriff, to whom the clerk shall immediately furnish a certified copy of the sen- 
tence, in which it shall be stated (if the fact be so) that the offender is com- 
mitted as a vagrant. The sheriff shall convey the offender to the institution, 
and deliver him to the manager with the certified copy aforesaid, and take the 
manager’s receipt for the body; which receipt the sheriff shall return to the 
clerk of the board of commissioners, with his indorsement of the time when 
the offender was committed to him and delivered to the manager, and the clerk 
shall record the same in a book kept for that purpose, and file the original with 
the papers in the case. 

Rey., s. 1869; Code, s. 798; 1866, c. 35, s. 8. 


1376. Absconding offenders punished. If any offender absconds, escapes, or 
departs from any such institution without license, the manager has power to 
pursue, retake and bring him back, and to require all necessary aid for that 
purpose; and when brought back, the manager may confine him to his work in 
such manner as he may judge necessary, or may put him in close confinement in 
the county jail or elsewhere, until he submits to the regulations of such institu- 
tion; and for every escape each offender shall be held to labor in such institution 
for the term of one month in addition to the time for which he was first com- 
mitted. 

Rey., s. 1870; Code, s. 791; 1866, c. 85, s. 6; 1919, c 273, s. 2. 


1377. Release of vagrants. If a person committed as a vagrant behaves well 
and reforms, he may, on the certificate of the manager, be released by the direc- 
tors. But if otherwise committed, he may be released by the committing author- 
ity, upon the certificate of the manager and directors, upon such conditions as 
they may deem proper. 

Revass1o(1;) Codey s(92-51866" cs 35, Ss. 1: 
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1378. Suits in name of county. All suits brought on behalf of the institution 
shall, unless it be otherwise prescribed, be brought in the name of the county, 
to the use of the directors of the institution, without designating such directors 
by name. 

Rev., s. 1872; Code, s. 798; 1866, c. 35, s. 13. 


1379. Counties may establish joint house of correction. Any two or more coun- 
ties, acting through their respective boards of commissioners, may jointly estab- 
lish one or more convenient houses of correction, as is provided in the preceding 
sections, for the joint use of the counties so agreeing together; and the same may 
be established at such place or places, and be in all respects managed under such 
by-laws, rules and regulations as a majority of the general board of directors, 
to be appointed as hereinafter directed, shall determine. 

Rey., s. 1878; Code, s. 799; 1866-7, c. 180, s. 1. 


1380. Directors of joint house of correction. The board of commissioners of 
each of the respective counties agreeing as aforesaid to the establishment of one 
or more houses of correction for use jointly with any other county or counties 
shall annually appoint not less than three nor more than five directors in behalf 
of their several counties, and the directors so appointed by each of such counties 
shall together constitute the general board of directors of any such joint estab- 
lishment. 

Rev., s. 1874; Code, s. 800; 1866-7, c. 180, s. 2; 1919, c. 273, s. 3. 


1381. Directors to appoint manager; bond; term; duties. Said general board 
of directors shall appoint a manager or superintendent for every such joint estab- 
lishment, and such assistants and servants as they may deem necessary. The 
manager shall give bond with two or more able sureties, to be approved by said 
board, in such sum as may be required, payable to the state of North Carolina, 
and conditioned for the faithful performance of his duties. He shall hold his 
office during the pleasure of the general board of directors, and be, at al! times, 
under their supervision; and of his misconduct they shall be the sole judges, 
and they may at any time remove him. He shall perform all such duties as 
may be prescribed by such general board of directors, and all such as may be 
incident to the office of manager by virtue of this chapter. 

Rey., s. 1875; Code, s. 801; 1866-7, c. 130, s. 3. 


1382. Compensation of manager and other officers. The compensation of the 
manager and such subordinate officers, assistants and servants as may be 
appointed by the general board shall be fixed by said general board. 

Reyv., s. 1875; Code, s. 801; 1866-7, c. 130, s. 3. 
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COUNTY SURVEYOR 
SEC. 
1383. Election and term of office. 
1384. Bond required. 
1885. May appoint deputies. 
1886. Power to administer oaths. 


1383. Election and term of office. There shall be elected in each county, by the 
qualified voters thereof, as.provided for the election of members of the general 
assembly, a county surveyor, who shall hold office for the term of two years. 

Const., Art. 7, s. 1; Rev., s. 4296. 


For vacancies in office and method of filling, see Counties and County Commissioners, 
8. 1297. 


1384. Bond required. The county surveyor of each county shall enter into 
bond in the sum of one thousand dollars, payable to the state of North Carolina, 
with sufficient surety, for the faithful discharge of the duties of his office. 

Rey., s. 303; Code, s. 2762; R. C., c. 42, s. 5; 1777, c. 114, s. 18. 

For actions on official bonds, see section 354. 


1385. May appoint deputies. Every surveyor may appoint deputies, who shall, 
previous to entering on the duties of their office, be qualified in a similar manner 
with the surveyor; and the surveyor making such appointment shall be liable 
for the conduct of such deputies, as for his own conduct in office. 

Rey., s. 1720; Code, s. 2763; R. C., c. 42, s. 6; 1779, c. 140, s. 5. 

Must not appoint the enterer, inferred from Avery v. Walker, 8-160. 


1386. Power to administer oaths. The county surveyors of the several counties 
are empowered to administer oaths to all such persons as are required by law 
to be sworn in making partition of real estate, in laying off widows’ dower, in 
establishing boundaries and in surveying vacant lands under warrants. 

Rey., s. 2861; Code, s. 3314; 1881, c. 144. 


For vacancies filled, see Counties and County Commissioners, Art. 2. 
For duties as to Entries and Grants, see State Lands, subchapter 1, Art. 4. 


591 


CHAPTER 26 


COUNTY TREASURER 


SEC. 
1387. Election of county treasurer. 
1388. Bond; penalty ; when renewed. 
889. Local: Commissioners may abolish office and appoint bank. 
1390. Office includes person acting as treasurer. 
1391. Is treasurer of county board of education. 
1392. Sheriff acting as treasurer; bond liable. 
1393. Duties of county treasurer. 
1394. Treasurer not to speculate in county claims; penalty. 
1395. Treasurer administers property held in trust for county. 
1396. Treasurer to take charge of county trust funds; additional bond. 
1397. Commissioners to keep record of trust funds. 
1398. Treasurer to exhibit separate statement as to trust funds. 
1399. Treasurer to pay no claim unless audited. 
1400. Treasurer to deliver books, etc., to successor. 
1401. Action on treasurer’s bond to be by commissioners.’ 
1402. Officers failing to account to treasurer sued by commissioners. 


1387. Election of county treasurer. In each county there shall be elected bien- 
nially by the qualified voters thereof, as provided for the election of members of 
the general assembly, a treasurer. 

Reyvy., s. 1894; Const., Art. VII, s. 1. 


Treasurer’s term of office two years: Aderholt v. McKee, 65-257. Power of county com- 
missioners to fill vacancy, section 1297, subsection 13; see, also, Rhodes vy. Hampton, 101-629. 
Term of office of a treasurer appointed by board of commissioners to fill a vacancy is only 
that of unoccupied term of his predecessor: Aderholt v. McKee, 65-257. Revisal, s. 1395, 
which authorized the justices of the peace to abolish the office of county treasurer, was re- 
pealed by act of 1919, c. 141. When the office was thus abolished, the sheriff became treasurer: 
Koonce v. Comrs., 106-192; Rhodes v. Hampton, 101-629. 


1388. Bond; penalty; when renewed. The county treasurer, before entering 
upon the duties of his office, shall give bond with three or more sufficient sureties, 
to be approved by the board of commissioners, payable to the state, conditioned 
that he will faithfully execute the duties of his office, and pay according to law, 
and on the warrant of the chairman of the board of commissioners, all moneys 
which shall come into his hands as treasurer, and render a just and true account 
thereof to the board when required by law or by the board of commissioners. 
The penalty of his bond shall be a sum not exceeding the amount of the county 
and local taxes assessed during the previous year, and the board of commis- 
sioners at any time, by an order, may require him to renew, increase or strengthen 
his bond. <A failure to do so within ten days after the service of such an order 
shall vacate his office, and the board shall appoint a successor: Provided, the board 
of commissioners may fix the bond of the treasurer of Forsyth county at such 
sum as they may deem best, not less than twenty thousand dollars, and may 
increase it at any time; and in Craven county the bond of the treasurer shall be 
equal to the county funds during the preceding year, but not to exceed forty 
thousand dollars. 


Rey., s. 297; Code, s. 766; 1868-9, c. 157, s. 4; 1895, c. 270, s. 2; 1899, c. 182; 1899, ec. 207, 
s. 4; 1903, c. 12, s. 2; 1901, c. 5386; 1899, c. 54, s. 52. 


Failure to file bond, office vacated: Kilburn v. Latham, 81-312. County commissioners are 
proper parties relator in action on treasurer’s bond: Comrs. v. Magnin, 86-286. Example of 
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bond held sufficient to protect school moneys: Ibid. New duty, added by statute, of being 
treasurer of board of education, with requirement of special bond, old official bond not liable 
for school moneys: Bd. Education v. Bateman, 102-52. A settlement of outgoing treasurer 
does not discharge liability on bond: Comrs. v. McRae, 89-95. Cited merely in Koonce vy. 
Comrs., 106-199. For annotations on official bonds generally, see sections 354, 356. 


1389. Local: Commissioners may abolish office and appoint bank. In the coun- 
ties of Bladen, Carteret, Chatham, Cherokee, Chowan, Craven, Edgecombe, Gran- 
ville, Hyde, Madison, Mitchell, Montgomery, Martin, Moore, Onslow, Perquimans, 
Polk, Rowan, Stanly, Tyrrell, and Union, the board of county commissioners is 
hereby authorized and empowered, in its discretion, to abolish the office of county 
treasurer in the county; but the board shall, before abolishing the office of treas- 
urer, pass a resolution to that effect at least sixty days before any primary or con- 
vention is held for the purpose of nominating county treasurer. When the office 
is so abolished, the board is authorized, in lieu of a county treasurer, to appoint 
one or more solvent banks or trust companies located in its county as financial 
agent for the county, which bank or trust company shall perform the duties now 
performed by the treasurer or the sheriff as ex officio treasurer of the county. 
Such bank or trust company shall not charge nor receive any compensation for 
its services, other than such advantages and benefit as may accrue from the 
deposit of the county funds in the regular course of banking. 

The bank or trust company, appointed and acting as the financial agent of its 
county, shall be appointed for a term of two years, and shall be required to 
execute the same bonds for the safe keeping and proper accounting of such funds 
as may come into its possession and belonging to such county and for the faithful 
discharge of its duties, as are now required by law of county treasurers. 

19138, c. 142; Ex. Sess. 1913, ¢. 35; P. L. 1915, cc. 67, 268, 458, 481; 1919, c. 48. 


The bank selected is entitled to receive the county money, including that from drainage 
district: Comrs. v. Lewis, 174-528 (decision under special act for Robeson county, P. L. 
1917, ¢. 46). 


1390. Office includes person acting as treasurer. The office of county treasurer 
shall always be construed to refer to, and include, the person authorized by law 
to perform the duties of that office in any county, if there is no county treasurer 
therein. 

Rey., s. 1896; Code, s. 770. 


See Comrs. v. Lewis, 174-528. County treasurer ex officio treasurer of county board of edu- 
cation: Koonce y. Comrs., 106-198; Comrs. v. Magnin, 86-288, 78-183. 


1391. Is treasurer of county board of education. The county treasurer is ex 
officio treasurer of the county board of education. 

Rey., s. 13896; Code, s. 770. 

For duties as such treasurer, see sections 5444-5453. 


1392. Sheriff acting as treasurer, bond liable. In counties where the office of 
county treasurer is abolished, and where the sheriff is authorized to perform the 
duties of county treasurer, the bond he gives as sheriff shall be construed to 
include his liabilities and duties as such county treasurer, and may be increased 
to such amount by the board of commissioners as may be deemed necessary to 
cover the trust funds coming to his hands. 

Rey., s. 1897; Code, s. 769; 1879, c, 202. 

For liability on sheriff’s bond as treasurer, see sections 1388 and 3930. 
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1393. Duties of county treasurer. It is the duty of the treasurer— 


1. To keep county moneys. ‘To receive all moneys belonging to the county, 
and all other moneys by law directed to be paid to him; to keep them separate 
and apart from his own affairs, and to apply them and render account of them 
as required by law. 


Treasurer’s duty to pay warrant drawn by commissioners on specific fund: Martin v. Clark, 
135-178—to receive money belonging to county; and for money not belonging to county which 
he attempts to care for he is personally liable, not the county, Burbank v. Comrs., 92-259— 
to pay claims audited and allowed by commissioners, Jones vy. Comrs., 73-182. 

For general view of treasurer’s duties and county’s liability for his acts, see Burbank y. 
Comrs., 92-259. 

Not within power or duty of treasurer to refuse to pay county order issued by commissioners 
because he does not think it a just and lawful claim or for any other reason, which has been 
passed upon by board and within its power to act: Martin v. Clark, 135-178; Audit Co. v. 
McKenzie, 147-461; Wilson v. Holding, 170-352. 


2. To keep true accounts. To keep a true account of the receipts and expendi- 
tures of all such moneys, taking proper vouchers in every case in books pro- 
vided for that purpose at the expense of the county; which said books shall at 
all times show the date, amount, and from whom he has received such moneys; 
the date, amount, and to whom he has paid out any of the said moneys; the total 
amount received and the total amount paid out during the current fiscal year 
for school purposes, for general county purposes, for jury fund, and for each 
special purpose, all separately kept, so that at all times his said books shall cor- 
rectly and accurately show the condition of the said several accounts. His 
account of expenditures for general county purposes shall also show separately 
the amounts expended each year on account of the county home, indigent persons, 
jails, workhouses, courthouse, bridges, insolvent fees, courts, and such other 
special accounts as the board of commissioners of the county require, the total 
of said accounts being the aggregate amount expended during the fiscal year for 
general county purposes. He shall post at the courthouse door on the first Mon- 
day in each month a correct statement of such receipts and expenditures, show- 
ing the amount received, and from what source, and the amounts paid out, and to 
whom, and for what purpose, and the balance in his hands belonging to the 
county. 


8. To call on county officers for funds m ther hands. To call on the sheriff, 
or the clerk of the superior court, or other officer having county moneys in his 
hands, at least once in each month, or oftener if necessary, to pay over to him, 
and to account for all such moneys. 

For actions on official bonds, see section 354. 


4. To keep accounts of fines, etc. ‘To enter in a book to be kept by him the 
exact amount of any fine, penalty or forfeiture paid over to him, giving the date 
of payment, the name of the clerk or other person so paying the same, the name 
of the party from whom such fine, penalty or forfeiture was collected, and in 
what case. 


5. To exhibit to the board of commassioners his books and accounts as treas- 
urer for examination. To exhibit his books and accounts and moneys once 
every three months, or oftener, if the board of commissioners of his county deem 
it necessary, to a committee to be composed of the chairman of the board of 
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commissioners and one other person to be selected by the board of commissioners, 
who shall be an expert accountant. It is the duty of this committee to examine 
the books and accounts of his office, and to see that the accounts are correctly 
and properly kept, and to count the money in the hands of the treasurer, and to 
see that it corresponds with the amount shown by the books to be in his hands. 
At every such examination of the books and accounts of his office the county 
treasurer shall exhibit a full, perfect and itemized statement to said committee 
of the use he has made of every dollar of public funds in his hands since the last 
exhibition of his books to said committee; and if any part of said funds has been 
loaned out, this statement shall state to whom loaned and on what security and 
the amount of interest paid on said loan, and such interest shall be covered into 
the county treasury by the treasurer. This statement shall be sworn to and 
published in a county newspaper or at the courthouse door. Nothing herein con- 
tained shall be construed to authorize the county treasurer to lend any public 
funds. 

If at any time there is a deficit in the amount of money in the hands of the 
treasurer, the committee shall so report to the board of commissioners, whose 
duty it is to institute proceedings in the superior court against said treasurer for 
violation of his official duties. . 

For action on treasurer’s bond, see section 1388. 

Rey., 8. 1898; Code, ss. 96, 773; 1889, c, 242. 


1394. Treasurer not to speculate in county claims; penalty. No county treas- 
urer purchasing a claim against the county at less than its face value is entitled to 
charge the county a greater sum than what he actually paid for the same; and 
the board of commissioners may examine him as well as any other person on oath 
concerning the matter. Any county treasurer who is concerned or interested in 
any such speculation shall forfeit his office. 

Rey., s. 1899; Code, s. 772; 1868-9, c. 157, s. 8. 


1295. Treasurer administers property held in trust for county. All real and 
personal property held by deed, will or otherwise by any person or officer in trust 
for any county, or for any charitable use to be administered in and for the 
benefit of such county or the citizens thereof, shall be transferred to and vest in 
the county treasurer, to be administered and applied by him under the direction 
of the board of commissioners, upon the same uses, purposes and trusts as 
declared by the grantor, testator or other person in the original deed, devise or 
other instrument of donation. 

Rey., s. 1400; Code, s. 778; 1869-70, c. 85. 


1396. Treasurer to take charge of county trust funds; additional bond. It is 
the duty of the county treasurer to take charge of all such trust funds and prop- 
erty ; but he shall not do so without giving a bond payable to the state, in a penalty 
double the estimated value of said property or funds, with three or more sureties, 
each of whom is worth at least the amount of the penalty of the bond over and 
above all his liabilities and property exempt from execution, which bond shall 
be taken by the board of commissioners, and recorded and otherwise treated and 
dealt with as the official bond of the treasurer. 

Rey., s. 1401; Code, s. 779; 1869-70, c. 85, s. 2. 
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1397. Commissioners to keep record of trust funds. The board of commission- 
ers shall keep a proper record of all such trust property or charitable funds, and 
when necessary shall institute proceedings to recover for the treasurer all such 
as may be unjustly withheld. 

Rey., s. 1402; Code, s. 780; 1869-70, c. 85, s. 3. 


1398. Treasurer to exhibit separate statement as to trust funds. The county 
treasurer, whenever he is required to exhibit to the board of commissioners the 
financial condition of the county, shall exhibit also distinctly and separately the 
amount and condition of all such trust funds and property, how invested, secured, 
used, and other particulars concerning the same. 

Rey., s. 1403; Code, s. 781; 1869-70, c. 85, s. 4. 


1399. Treasurer to pay no claim unless audited. It is unlawful for the county 
treasurer to pay a claim against the county, unless the same has been audited 
and allowed by the board of commissioners. 

Rev., s. 1404; Code, s. 777; 1868, c. 19. 

Duty to pay claim when audited and allowed by commissioners: Jones v. Comrs., 73-182. 

County treasurer cannot refuse to pay a warrant drawn by commissioners because he does 
not think claim lawful or just or for any other reason, which has been passed upon by the board 
and within its power to act: Martin vy. Clark, 135-180; Audit Co. v. McKenzie, 147-461; Wil- 
son v. Holding, 170-352. 

Section referred to in State v. Wilkerson, 98-701. 


1400. Treasurer to deliver books, etc., to successor. When the right of any 
county treasurer to his office expires, the books and papers belonging to his 
office, and all moneys in his hands by virtue of his office, shall, upon his oath, or, 
in case of his death, upon the oath of his personal representative, be delivered to 
his successor. 

Rev., s. 1405; Code, s. 767; 1868-9, c. 157. 


It is treasurer’s duty to know what moneys remain in his hands at the expiration of his 
term and to what funds they belong, and, until these moneys are paid, the bond is liable; 
and a settlement with county is not conclusive of the amounts, but is open to correction: 
Comrs. v. MacRae, 89-95. 

No demand upon treasurer is necessary before bringing suit for funds he should have turned 
over to his successor: Comrs. v. Magnin, 86-286. 

As to actions on treasurer’s bond, see section 1388. 


1401. Action on treasurer’s bond to be by commissioners. The board of com- 
missioners shall bring an action on the treasurer’s bond whenever they have 
knowledge or a reasonable belief of any breach of the bond. 

Rey., s. 1406; Code, s. 771; 1868-9, c. 157. 

County commissioners are proper parties relator in action on treasurer’s bonds Comrs. v. 
Magnin, 86-286. For example of bond held sufficient to protect school moneys, see Ibid. 
Where new duty, added by statute, of being treasurer of board of education, with requirement 
of special bond, old official bond not liable for school moneys: Bd. Education v. Bateman, 
102-52. A settlement of outgoing treasurer does not discharge liability on bond: Comrs. vy. 
MacRae, 89-95. 

Section cited in Koonce v. Comrs., 106-199. For annotations on official bonds generally, see 
sections 354, 356. 


1402. Officers failing to account to treasurer sued by commissioners. In case of 
the failure or refusal of a sheriff, clerk, or other officer to account and pay over, 
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when called on as directed in this article, the treasurer shall report the facts 
to the board of commissioners, who may forthwith bring suit on the official bond 
of such delinquent officer, and the said board is also allowed to bring suit on 
the official bond of the clerk of the superior court of any adjoining county. 

Rey., s. 1407; Code, s. 775; 1868-9, c. 157, s. 10. 

For actions on official bonds generally, see section 354. For liability of clerk, see section 
928—of county treasurer, see section 1388—of sheriff, see section 3930—of register of deeds, 
see section 3545—of constable, see section 973—and of other officers, see section prescribing 
their bonds. Where after giving bond new duties are added to office by statute, effect on 
liability: Daniel v. Grizzard, 117-110; County Bd. Education v. Bateman, 102-52; Prairie v. 
Worth, 78-169; State v. Bradshaw, 32-229. The bond of a public officer is liable for money 
that comes into his hands, as an insurer, and not merely for exercise of good faith: Smith v. 
Patton, 131-396; Presson vy. Boone, 108-78; Bd. Education v. Bateman, 102-52; Morgan v. 
Smith, 95-396; Havens vy. Lathene, 75-505; Bd. Comrs. v. Clarke, 73-257, and cases therein 
cited. Even though public officer may not be liable on bond, he may be personally liable: 
Holt v. McLean, 75-346. 

When a citizen and taxpayer may sue to recover public money (act of 1913, c. 80): Waddill 
v. Masten, 172-582. 
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CHAPTER 27 


COURTS 
SUBCHAPTER I. SUPREME COURT 


ART. 1. ORGANIZATION AND TERMS. 


1403. Number of justices. 

1404. Election and term of office. 

1405. Oath of office. 

1406. Name of court; where records to be kept. 
1407. Quorum. 

1408. Terms of court. 


ART. 2. JURISDICTION. 
1409. Original jurisdiction. 
1410. Procedure to enforce claims against the state. 
1411. Appellate jurisdiction. 
1412. Power to render judgment and issue execution. 
1413. No judgment on interlocutory order; opinion certified. 
1414. Power of amendment and to require further testimony. 
1415. Proof of exhibits. 
1416. Opinions and judgments to be in writing. 
1417. Certificates to superior courts; execution for costs; penalty. 
1418. Appeals dismissed. 
1419. Petition to rehear; execution restrained. 
1420. Records to be made. 
1421. Power to make rules of court. 


ART. 3. OFFICERS OF COURT. 


1422. Court may appoint acting attorney-general. 
1423. Reporter. 

1424, Clerk. 

1425. Clerk’s bond and oath of office. 

1426. Clerk to report money on hand. 

1427. Marshal appointed. 

1428. Librarian appointed. 


SUBCHAPTER II. SUPERIOR COURTS 
ART. 4. ORGANIZATION. 


1429. Number of judges and solicitors. 

1430. Election and term of office of judges. 
1431. Election and term of office of solicitors. 
1432. Residence and rotation of judges. 

1433. Oath of office. 

1434. Vacancies filled. 

1435. When judge may discharge solicitor. 


Art. 5. JURISDICTION. 
1486. Original jurisdiction. 
1437. Concurrent jurisdiction. 
1438. Jurisdiction in vacation or at term. 
1489. Appellate jurisdiction. 
1440. Cases transferred from former courts. 


ArT. 6. JUDICIAL DISTRICTS AND TERMS OF COURT. 


1441. Number of districts. 

1442. Eastern and western judicial divisions. 

1443. Terms of court. 

1444. Civil cases at criminal terms. 

1445. No criminal business at civil terms. 

1446. Rotation of judges. 

1447. Exchange of courts. 

1448. Court adjourned by sheriff when judge not present. 
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ART, 7. 


1449, 
1450. 
1451. 
1452. 
1453. 
1454. 
1455. 
1456. 
1457. 


ArT, 8. 


1458. 
1459. 
1460. 
1461. 


ART. 9. 


1462. 
1463. 
1464. 


1465. 
1466. 


1467. 
1468. 
1469. 
1470. 
1471. 
1472. 


ART. 10: 


1473. 
1474. 
1475. 
1476. 
1477. 
1478. 
1479. 
1480. 
1481, 


ART. ne 


1482. 
1483. 
1484. 


1485. 
ArT. 12. 


1486. 
1487. 
1488. 
1489. 
1490. 
1491. 
1492. 
1493. 
1494. 
1495. 
1496. 
1497. 


Amne lise 


1498. 
1499. 
1500. 


COURTS Ch. 


SpEcIAL TERMS OF CouRT. 


Governor may designate judge. 

Governor may order special terms. : 
Compensation of judge. 

Notice of special terms. 

Certificate of attendance. 

Grand juries at special terms. 

Jurisdiction. 

Attendance and process at special terms. 
Subpeenas returnable. 


SPECIAL REGULATIONS. 


Reading the minutes. 

Officer attending juries sworn. 
Quakers may wear hats in court. 
Court stenographers. 


SUBCHAPTER III. JUSTICES OF THE PEACE 


ELECTION AND QUALIFICATION. 


Constitution, article seven, abrogated ; exceptions. 
Election and number of justices. 

Local modifications as to number and election of justices. 
Warren county; election of justices. 

Vance county; election of justices. 

Oath of office; vacancies filled. 

Governor may appoint justices. 

Forfeiture of office. 

Resignation. 

Removal and disqualification for crime. 

Justice may hold other office. 


JURISDICTION. 


Jurisdiction in actions on contract. 

Jurisdiction in actions not on contract. 

Action dismissed for want of jurisdiction ; remitter. 
Title to real estate in controversy as a defense. 
Title to real estate in controversy, action dismissed. 
Another action in superior court. 

Justice may act anywhere in county. 

Punishment for contempt in certain cases. 
Jurisdiction in criminal actions. 


DOCKETS. 


Justice shall keep docket. 
Entries to be made. 

Dockets filed with clerk. 
Dockets, papers, and books delivered to successor. 


PROCESS. 

Action begun by summons. 

Issuance and contents of Summons. 

Service and return of summons. 

Process issued to another county. 

Civil process in inferior courts. 

indorsement of process to another county. 
Certificate of clerk on process for another county. 
Judgment against defendant in another county. 
Service on foreign corporation. 

Attendance of witnesses. 

Subpcena issued to another county. 

Subpeena duces tecum in case against railroad. 


PLEADING AND PRACTICE. 


Removal of case. 
Removal in case of death or incapacity. 
Rules of practice. 
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Art, 14. 


1501. 
1502. 
1503. 
1504. 
1505. 
1506. 
1507. 
1508. 
1509. 
1510. 
1511. 
1512. 
1518. 
1514. 
1515. 
1516. 


ART. 15. 


1517. 
1518. 
1519. 
1520. 
1521. 
1522. 
1525. 
1524. 
1525. 
1526. 
1527. 


Art, 16. 


1528. 
1529. 
1530. 
1531. 
1532. 
3. Defective return amended. 

. Restitution ordered upon reversal of judgment. 


COURTS Ch. 27 


JURY TRIAL. 

Parties entitled to a jury trial. 
Jury trial waived. 

Number constituting the jury. 
Jury list furnished. 

Names kept in jury box. 

Fees deposited for jury trial. 

Jury drawn and trial postponed. 
Summoning the jury. 

Selection of jury. 

Challenges. 

Names returned to jury box. 
Names of jurors serving. 

Tales jurors summoned. 

No jurors to serve out of township. 
Additional deposit for jury fees on adjournment. 


Jury sworn and impaneled; verdict; judgment. 


JUDGMENT AND HXECUTION. 


Justice’s judgment docketed; lien and execution. 
Effect of judgment on appeal. 

Entries made by clerk, when judgment is rendered. 
Justice’s judgment removed to another county. 
Issue and return of execution. 

Levy and lien of execution. 

Stay of execution. 

Security on stay of execution. 

Stay of execution on appeal. 

Nature of undertaking. 

Execution stayed upon order given. 


APPEAL. 

No new trial; either party may appeal. 
Appeal does not stay execution. 

Manner of taking appeal. 

No written notice of appeal in open court. 
Justice’s return on appeal. 


ForMS. 


5. Forms to be-used in justice’s court. 


SUBCHAPTER IV. RECORDERS’ COURTS 


MUNICIPAL RECORDERS’ CouRTS. 


. In what cities and towns established; court of record. 

. Recorder’s election and qualification ; term of office and salary. 
. Time and place of holding court. 

. No subsequent change of judgment. 

. Procedure in the court. 

. Criminal jurisdiction. 

. Jurisdiction to recover penalties. 

1548. 
1544. 
1545. 
1546. 
1547. 
1548. 
1549. 
1550. 
1551. 
1552. 
1558. 
1554. 


Disposition of cases when jurisdiction not final. 
Disposition of cases when jurisdiction final. 
Sentences to be imposed. 

Appeal to superior court. 

Costs paid to the municipality. 

Seal of court. 

Issuance and service of process. 

Vice recorder ; election and duties. 

Clerk of court; election and duties; removal. 
Clerk to keep records. ‘ 
Clerk to issue process. 

Prosecuting attorney; duties ad salary. 
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1555. 
1556. 
1557. 
1558. 
1559. 
1560. 
1561. 
1562. 


ArT. 19. 
1563. 
1564. 
1565. 
1566. 
1567. 
1568. 
1569. 
1570. 
engl 
1572. 
alasry: 
1574. 
Pos 
ESTAS, 
ONGC 
1578. 
1579. 
1580. 
1581. 
1582. 


ART. 20. 


1583. 
1584. 
1585. 


AR Tere 
1586. 


1587. 


1588. 


ArT. 22. 


1589. 
1590. 
1591. 
1592. 
1593. 
1594, 
1595. 
1596. 
1597. 
1598. 


ART, 23. 


1599. 
1600. 
1601. 
1602. 
1603. 
1604. 
1605. 
1606. 
1607. 
1608. 


COURTS © Ch. 27 


Jury trial, as in justice’s court. 

Continuances, recognizances, and transcripts. 

Officers’ fees; fines and penalties paid. 

County to pay for offenders’ work on road. 

Prosecutor may be taxed with costs. 

Justices of the peace to bind defendants to recorder’s court; procedure thereon. 
Transfer of certain cases to recorder’s court. 

Jurisdiction of justice of the peace after three months delay. 


CouNTY RECORDERS’ CouRTS. 


Established by county commissioners. 

Recorder’s election, qualification and term of office. 
Time and place for holding court. 

No subsequent change of judgment. 

Criminal jurisdiction. 

Jurisdiction and power as in municipal court. 
Removal of cases from justices’ courts. 

Defendants bound by justice to recorder’s court. 
Trials upon warrants; by whom warrants issued. 
Jury trial as in municipal court. 

Sentences imposed; fines and costs paid. 

Appeals to superior court. 

Clerk of superior court ex officio clerk of county recorder’s court. 
Deputy clerk may be appointed. 

Compensation of clerk when no deputy appointed. 
Deputy clerk to take oath of office. 

Prosecuting attorney may be elected. 

Fees for issuing and serving process. 

Costs and fees taxed as in municipal court. 

Courts may be discontinued after two years. 


MUNICIPAL-CoUNTY COURTS. 


Established for entire county. 
Hlection of recorder. 
Mayor’s jurisdiction continued, when. 


PROVISIONS APPLICABLE TO ALL RECORDERS’ COURTS. 


Offenders may be sentenced to city chain-gang. 
Recorders’ courts substituted for other special courts. 
Reports to attorney-general. 


CIviL JURISDICTION OF RECORDERS’ COURTS. 


Civil jurisdiction may be conferred. 
Extent of civil jurisdiction. 
Procedure in civil actions. 

Trial by jury in civil actions. 
Jurors drawn and summoned. 
Talesmen and challenges. 

Jury as in superior court. 

Appeals to superior court. 

Appeals from justice of the peace. 
Enforcement of judgments. 


ELECTIONS TO ESTABLISH RECORDERS’ COURTS. 


Election required. 

Municipal recorder’s court. 

Notice of election. 

New registration may be ordered. 

Manner of holding election. 

Another election after two years. 

County recorders’ courts. 

Municipal courts with jurisdiction over the entire county. 
Expense of election paid. 

Certain districts and counties not included. 
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SUBCHAPTER I. SUPREME COURT 


Art. 1. ORGANIZATION AND TERMS 


1403. Number of justices. The supreme court shall consist of a chief justice 
and four associate justices. 
Reyes. Los2 ss CONS AT aus Gs 


1404. Election and term of office. The justices of the supreme court shall be 
elected by the qualified voters of the state, as is provided for the election of 
members of the general assembly. They shall hold their offices for eight years. 

Const., Art. 4, s. 21. 


1405. Oath of office. The justices, before they act as such, shall, before the 
governor or some judicial officer, take and subscribe the oaths appointed for the 
qualification of public officers, and also an oath of office, which shall be certified 
by the officer taking the same and delivered to the secretary of state, to’ be 
safely kept. 

Reyv., 8. 15383; Code, s. 955; R. C., c. 33, s. 3; 1818, ec. 963. 


1406. Name of court; where records to be kept. The court bears the name 
and style of The Supreme Court of North Carolina, and is a court of record; 
and the papers and records belonging to the clerk’s office thereof shall be con- 
stantly kept within the city of Raleigh. 


Rey., s. 1586; Code, s. 954; R. C., c. 33, s. 2; R. S., c. 33, s. 2; 1884, c. 660; 1805, c. 674; 
1818, c. 962; 1828, c. 13. 


1407. Quorum. Three justices constitute a quorum for the transaction of the 
business of the court. 
Rey., s. 1534; Code, s. 956; 1889, ¢. 230. 


““Court’’ means the three (now five) justices sitting together, consulting and advising one 
with the others, upon questions before them for judicial decision: State v. Lane, 26-435. 
The distinction between the three (now five) judges and the ‘‘court’’ pointed out: Ibid. 

Upon the death of a member, the two surviving judges have full power and authority to hold 
court and exercise its functions: Ibid., page 434. 


1408. Terms of court. There shail be held at the seat of government of the 
state in each year two terms of the supreme court, commencing on the first 
Monday in February and the last Monday in August. 

The court shall sit at each term until all the business on the docket shall be 
determined or continued on good cause shown. In case no one of the justices 
shall attend the term during the first week thereof, at the end of that time the 
court shall stand adjourned till the next term, and the causes on the docket be 
continued. 

Rev., ss. 1585, 1586; Code, ss. 953, 954; 1901, c. 660; 1887, c. 49; 1881, c. 178; R. C., ec. 33, 


s. 2; R. S., ¢. 33, s.'2; 1804, c. 660; 1805, c. 674; 1818, c. 982;.1828,.c:,13.5 1842, ¢:915; 
1846, cc. 28, 29. 


Art. 2. JURISDICTION 


1409. Original jurisdiction. The supreme court has original jurisdiction to 
hear claims against the state, but its decision shall be merely recommendatory ; 
no process in the nature of execution shall issue thereon; they shall be reported 
to the next session of the general assembly for its action. 


Rey., 8s. 1537; Const., Art. IV, s. 9. 
602 


1410 COURTS—Art. 2 Ch. 27 


Jurisdiction conferred upon supreme court by this section to hear claims against state is 
confined to determination of legal validity of such claims: Baltzer v. The State, 104-265— 
the jurisdiction only attaching when questions of law are involved, Miller v. State, 134-270; 
Reeves v. The State, 93-257; Horne vy. The State, 82-384; Clodfelter v. State, 86-51; Bledsoe 
v. The State, 64-392; Reynolds v. The State, 64-460—and this jurisdiction will not be exer- 
cised where the matter is small and there is no doubt about the law, Horne v. The State, 82- 
384; Sinclair vy. State, 69-47—nor where facts pertaining to alleged claim against state are 
well known, or readily ascertainable, and no ‘‘grave questions of law’’ to be decided, Cowles 
y. State, 115-173. If case only involves questions of fact, legislature is proper place to obtain 
redress: Reeves v. State, 93-257; Sinclair v. State, 69-47. 

Section is relaxation of rule that state cannot be sued, and enables citizen to obtain opinion 
of supreme court as recommendation to legislature, and no more: Blount v. Simmons, 119-51. 

Original jurisdiction conferred by section applies only in cases in which plaintiff cannot 
otherwise obtain relief by reason of state being a party: Bain v. State, 86-49—confined to 
such claims as are legal—Clodfelter v. State, 86-51—and, as against any other defendant, 
could be reduced to judgment and enforced by execution, Ibid.; Bain v. State, 86-49. Juris- 
diction to hear claim against state wherein plaintiff demands return of bonds alleged to have 
been exchanged for other bonds in 1862, is exclusively in supreme court: Martin yv. Worth, 
91-45—as is also jurisdiction to pass upon validity of coupons as claims against state, Horne 
v. The State, 82-382. ‘ 

Supreme court has not original jurisdiction of action against state by clerk of superior 
court for fees in action instituted by state and for which it has been adjudged liable: Miller 
vy. State, 134-270; Blount v. Simmons, 119-52. 

Where the legislature by act or resolution directs treasurer of state to pay claims against 
state, then supreme court has jurisdiction of such claims: Horne v. The State, 84-364—but 
where legislature is prohibited by constitution from exercise of such power, and can only order 
payment after obtaining assent of people by popular vote, then supreme court has no juris- 
diction, Ibid. State may plead bar of statute of limitations to prevent recommendatory de- 
cision: Cowles v. State, 115-173. 

Amendment incorporated into article 1, section 6, of constitution takes away jurisdiction of 
court to hear claims against state founded upon obligations alleged to have been incurred by 
state by virtue of ordinances and statutes passed within a prescribed period: Baltzer v. The 
State, 104-265; Horne v. State, 84-362—and such deprivation of jurisdiction after suit brought 
not inhibited by federal constitution as impairing obligation of contracts, Horne y. State, 
84-362. 

In an action by the state the defendant cannot plead a set-off, unless it amounts to a credit 
or payment: Battle v. Thompson, 65-406. 

The supreme court’s decision is ‘‘merely recommendatory’’ to legislature: Garner v. Worth, 
122-252; Baltzer v. The State, 104-265; Battle v. Thompson, 65-408—which may provide for 
its payment if it sees proper to do so, Baltzer v. The State, 104-265—the courts being forbid- 
den to issue any process upon their decision, Garner v. Worth, 122-252; Baltzer v. The State, 
104-265. Upon decision of court in favor of plaintiff upon claim preferred against state, 
proper course is for clerk to transmit proceedings in cause, together with judgment of court, 
to governor to be communicated by him to general assembly: Clements v. The State, 77-142; 
Bledsoe v. The State, 64-397. 

Quere: Whether claim for damages against state, arising out of failure and refusal of 
public officer to perform statutory duty imposed on him, can be filed in this court: Stewart 
v. State, 118-624. Where a matter has become a quasi-public question, and one of much con- 
cern to the several departments of the state government, this court will entertain petition for 
the construction of a statute, and a contract made thereunder by state officials; Ibid. See, 
also, Farthington y. Carrington, 116-315. 

Section merely referred to in Rand v. The State, 65-194; Bonner v. Adams, 65-644; Bayne 
v. Jenkins, 66-356. 


1410. Procedure to enforce claims against the state. Any person having any 
claim against the state may file his complaint in the office of the clerk of the 
supreme court, setting forth the nature and grounds of his claim. He shall 
cause a copy of his complaint to be served on the governor, and therein request 
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him to appear on behalf of the state and answer his claim. The copy shall be 
served at least twenty days before application for relief shall be made to the 
court. In case of an appearance for the state by the governor, or any other 
authorized officer, the pleadings and trial shall be conducted in such manner as 
the court shall direct. If an issue of fact shall be joined on the pleadings, the 
court shall transfer it to the superior court of some convenient county for trial 
by a jury, as other issues of fact are directed to be tried, and the judge of the 
court before whom the trial is had shall certify to the supreme court, at its next 
term, the verdict and the ease, if any, made up and settled as prescribed in cases 
- of appeal to the supreme court. If the state shall not appear in the action by 
any authorized officer, the court may make up issues and send them for trial, 
as aforesaid. The supreme court shall in all cases report the facts found, and their 
recommendation thereon, with the reasons thereof, to the general assembly at its 
next term. 

Rey., s. 1588; Code, s. 948. 

See cases cited under section 1409. As supporting section, see Horne v. The State, 82-384. 
In proceedings under section for adjudication of alleged claims against state, state has right 
to plead bar of statute of limitations to prevent recommendatory decision: Cowles v. The 
State, 115-173. As to pleading set-off in action by the state against private party, see Battle 
v. Thompson, 65-406. Section authorizes no judgment: Garner v. Worth, 122-257. 

State, not public treasurer, is proper party defendant in action wherein plaintiff demands 


return of bonds alleged to have been exchanged for other bonds in 1862: Martin v. Worth, 
91-45, } 

Upon decision of court in favor of plaintiff upon claim preferred against state, proper 
course is for clerk to transmit proceedings in cause, together with judgment of court, to gov- 
ernor, to be communicated by him to general assembly: Clements v. The State, 77-142; Bledsoe 
v. The State, 64-397. : 

Practice is to ascertain facts by reference to clerk of court or to have issues for jury: 
Clements v. State, 76-201; Bledsoe vy. State, 64-394. 

As bearing upon section, see Henry v. State, 68-465. 


1411. Appellate jurisdiction. The supreme court has jurisdiction to review, 
upon appeal, any decision of the courts below, upon any matter of law or legal 
inference. And the jurisdiction of said court over ‘‘issues of fact’’ and ‘‘ques- 
tions of fact’’ is the same exercised by it before the adoption of the constitu- 
tion of one thousand eight hundred and sixty-eight, and the court has the power 
to issue any remedial writs necessary to give it a general supervision and control 
over the proceedings of the inferior courts. 

Rey., s. 1589; Const., Art. IV, s. 8. 


As to what matters are subject to review on appeal, see cases cited under section 638. For 
appeals in criminal actions, see sections 4649, 4650 et seq. For certiorari as substitute for 
appeal, see section 630. For time and manner of making exceptions in lower court and for 
motion for new trial, see sections 589-591. 

GENERAL JURISDICTION TO REVIEW. In our practice, both before and after estab- 
lishment of constitution of 1868, supreme court has had all powers of court of errors at com- 
mon law: Rush v. Steamboat Co., 68-72. What is meant hereunder by jurisdiction to ‘‘review 
upon appeal’’ discussed: Ibid. 

The supreme court, except as to claims against the state, derives its jurisdiction solely by 
an appeal from a court having jurisdiction: James v. R. R., 123-299; Gordon v. Sanderson, 
83-1—such lower court being constituted and organized according to law or recognized as 
having essential attributes of properly constituted tribunal and competent to exercise juris- 
diction of controversies between litigants: State v. Hall, 142-710—and no appeal from such 
lower court will be entertained unless transcript sent up shows jurisdiction and that cause 
was properly constftuted there, Gordon v. Sanderson, 83-1. 
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The jurisdiction of supreme court is limited to correction of errors in rulings below: Tyson 
v. Tyson, 100-360; Seroggs v. Stevenson, 100-354—hence where there has been no ruling on 
question presented by record, supreme court cannot pass upon it, Ibid. Appeals from pro 
forma judgments will not be considered: Hines v. Hines, 84-122—or where the case presents 
only a ‘‘moot question,’’ Kistler v. R. R., 170-666. 

Matters within the discretion of the lower court are not reviewable unless some matter of 
law or legal inference is involved or the discretion has been abused: Billings v. Charlotte 
Observer, 150-540; Clark v. Machine Co., 150-372, and cases cited under section 638. 

In criminal cases appellate jurisdiction of court is confined to review and correction of 
errors in law committed in trial below: State v. Rowe, 98-630; State v. Starnes, 94-973; State 
v. Jones, 69-16—and a new trial for newly discovered evidence will not be granted: State v. 
Lilliston, 141-867. In a civil action a new trial may be granted for newly discovered evidence, 
but not when the evidence is only cumulative: Gates County v. Hill, 158-584, and annotations 
under section 1414. 

Court will not ex mero motu review former decision upon second appeal in same case: Best 
v. Mortgage Co., 131-70; Carson v. Bunting, 156-29—but it is not precluded under doctrine 
of law of case from passing on question not determined on first appeal, Vann vy. Edwards, 
135-661. 

Court will not review its own ruling or a ruling of court below which does not injuriously 
affect complaining party, even if ruling erroneous: Balk v. Harris, 132-16; Nissen v. Gold 
Mining Co., 104-309; Butts v. Screws, 95-215; Lutz v. Cline, 89-186; Bateman y. Lumber Co., 
154-248; Smith v. Hancock, 172-150. 

Granting a new trial is a matter for the court, and the consent of the parties cannot control 
it: Kenney v. R. R., 165-99. 

When supreme court has decided a case and term is ended, its jurisdiction is at an end: 
State v. Marsh, 134-197—-so, also, when opinion certified to lower court for judgment there, 
James v. R. R., 123-299; R. R. v. Horton, 176-115; Davis v. R. R., 176-186; Finlayson v. 
Kirby, 127-222. Supreme court has no power to change judgment rendered at a former term, 
except when issued by mistake or inadvertence, in which case it may be altered so as to speak 
the truth: James v. R. R., 123-299. 

The jurisdiction of supreme court to review decisions on matters of law or legal inference 
is not impaired by act of legislature postponing right of appeal to final determination of 
cause: Railroad v. Warren, 92-620. Agreement that other pending causes shall abide the 
determination of particular case does not authorize supreme court to assume jurisdiction in 
cases not before it: Belden v. Snead, 84-243. 

The court in granting a new trial on appeal in a criminal case should decide upon the legal 
merits of the case, if it appears that state cannot ultimately succeed in prosecution: State v. 
Robinson, 143-620. 

The power of courts to declare statutes unconstitutional is a high prerogative and ought 
to be exercised with great caution, and they should not declare statute void unless its nullity 
and invalidity are placed in their judgment beyond reasonable doubt, and a reasonable doubt 
must be solved in favor of legislative action: King vy. R. R., 66-283; State v. Baskerville, 
141-811; Railroad v. Alamance, 82-264; Stanmire v. Taylor, 48-210; State v. Moss, 47-67; 
Bonitz v. School Trustees, 154-375 ; yiharis v. Bradford, 158- Ae My R. v. Cherokee Contr 
177-86; Bickett v. Tax Com., 177- 433. 


JURISDICTION TO REVIEW ISSUES OF FACT AND QUESTIONS OF FACT. An 
‘“issue of fact’’ is where a matter is alleged on one side and denied on the other, the decision 
of which would be final and conclude the parties as to the matter in controversy: Kirk v. 
R. R., 97-82; Wright v. Cotten, 140-1; Crawford v. Masters, 149-205; Tucker vy. Satterthwaite, 
120-118; Patton v. R. R., 96-455; McAdoo vy. R. R., 105-140; Armfield v. Brown, 70-27; Heilig 
v. Stokes, 63-612; Klutts v. McKenzie, 65-102—distinguished from question of fact in Goode 
v. Rogers, 126-62; Keener v. Finger, 70-35; Beavans v. Goodrich, 98-217; Foushee v. Patter- 
shall, 67-453. See cases cited under section 582. As to what findings of fact are reviewable 
in cases of reference, see section 579—in application for injunctive relief, see section 843— 
in proceedings to set aside judgment for mistake, inadvertence, surprise, or excusable neglect, 
see section 600. 

As to amendment. restoring jurisdiction over issues of fact and questions of fact as exer- 
cised before adoption of constitution of 1868, see Jones v. Boyd, 80-260. Jurisdiction of 
supreme court over ‘‘issues of fact’’ is restricted to interlocutory and final judgments which 
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are exclusively equitable in their nature: Young vy. Rollins, 90-125—which a court of equity 
could alone render under former system, Ibid—and does not extend to cases at law under 
former practice, in which only errors of law could have been corrected on appeal, Greensboro 
v. Scott, 84-184; Jones v. Boyd, 80-260. See Drewry v. Bank, 173-664. 

Supreme court has jurisdiction, in actions purely equitable, to review evidence and findings 
of fact in court below where entire testimony is transmitted: Gatewood v. Burns, 99-357; 
Coates v. Wilkes, 92-376; Worthy v. Shields, 90-192—but will not exercise this jurisdiction 
upon fragmentary or summary statement of evidence, Gatewood v. Burns, 99-357; Runnion y. 
Ramsay, 93-410. ? 

In appeals from superior courts of law, purely discretionary powers of such courts were 
never reviewed by supreme court. Otherwise in appeals from courts of equity, in which every 
order and decree of such court, affecting rights of parties, were proper subjects of review: 
Long v. Holt, 68-53; see Long v. Gooch, 86-710; Graham vy. Skinner, 57-94. Proceedings for 
partition are not equity proceedings within the jurisdiction of supreme court under the amend- 
ment restoring jurisdiction over issues of fact and questions of fact which supreme court, 
prior to 1868, possessed: Simmons v. Foscue, 81-86. 

On appeal from order granting or refusing injunction, court has power to review questions 
of fact upon which propriety of order depends: Jones v. Boyd, 80-258; Burns v. McFarland, 
146-382; Hooker v. Greenville, 1380-472; Mayo v. Comrs., 122-5; Roberts v. Lewald, 107-305; 
Evans v. R. R., 96-47—and will do so when the evidence is sent up, Seip v. Wright, 173-14; 
Roberts v. Lewald, 107-305—and also may review the facts upon which injunction continued 
to the hearing, Evans v. R. R., 96-45. As to waiver of right to have findings of fact reviewed 
by supreme court, see Runnion v. Ramsay, 93-410. 

Quere: Whether action of covenant, to which equitable defense was made, falls within pro- 
visions of this section so that findings of jury may be reviewed: Gragg v. Wagner, 77-246. 

ISSUING REMEDIAL WRITS. Writ of habeas corpus cannot be made substitute for 
writ of error or appeal: Ex parte McCown, 139-95; In re Schenck, 74-607; State v. Webb, 
155-426. 

As to power of supreme court to issue writ of prohibition to supervise and control the in- 
ferior courts, see State v. Whitaker, 114-818; Perry v. Shepherd, 78-83; Railroad v. Newton, 
133-1386; Page v. Page, 166-90. As to power to issue writ of certiorari, see section 630. The 
court will issue a supersedeas to prevent enforcement of a judgment only in case of necessity: 
MeArthur v. Timber Co., 164-383; see, also, section 630. For mandamus, see sections 866-868. 


1412. Power to render judgment and issue execution. In every case the court 
may render such sentence, judgment and decree as on inspection of the whole 
record it shall appear to them ought in law to be rendered thereon; and it may 
at its discretion make the writs of execution which it may issue returnable either 
to the said court or to the superior court: Provided, that when an execution 
shall be made returnable as last mentioned, a certificate of the final judgment 
of the supreme court shall always be transmitted to the superior court aforesaid, 
and there be recorded: Provided further, that the said superior court may enforce 
obedience to the execution, and in the event of its not being executed may issue 
new or further execution or process thereon in the same manner as though the 
first execution had issued from the said superior court: Provided, also, that in 
criminal cases the decision of the supreme court shall be certified to the superior 
court from which the case was transmitted, which superior court shall proceed 
to Judgment and sentence agreeable to the decision of the supreme court and 
the laws of the state. 

ne s. 1542; Code, s. 957; R. C., c. 33, s. 6; 1799, ce. 520; 1818, c. 963; 1830, e 2; 1868-9, 
c. 962. 

See section 658. Provisions of section authorizing court to give such judgment as shall 
appear ‘‘on inspection of whole record’’ ought to -be rendered, refers to such matters only 
as are necessarily of record, as pleadings, verdict and judgment: State v. Ashford, 120-588; 
Wills v. Fisher, 112-540; MeKinnon vy. Morrison, 104-354; Thornton v. Brady, 100-38. Supreme 
court will take notice of errors on face of record proper without any assignment of error: 
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Ullery vy. Guthrie, 148-417; Wilson v. Lumber Co., 131-163; Appomattox Co. v. Buffaloe, 
121-37; Rogers v. Bank, 108-578; Robeson v. Hodges, 105-52; Hutson v. Sawyer, 104-1; Thorn- 
ton vy. Brady, 100-38. 

Court will render such judgment as shall appear to be proper from inspection of whole 
record: Mfg. Co. v. Hobbs, 128-46; Rogers vy. Bank, 108-578; Hutson v. Sawyer, 104-1; Mor- 
rison v. Watson, 95-479; Bush y. Hall, 95-82—-shall render such judgment as should have been 
rendered in superior court, whenever the record presents fully the merits of whole case, Duvall 
y. Rollins, 71-218; Robison v. Robison, 123-137; Long v. Swindell, 77-176; Perry v. Tupper, 
71-380; Rush v. Steamboat Co., 68-72; Isler v. Brown, 67-175. If no error appears on face 
of record proper, there being no valid case on appeal, judgment below will be affirmed: Wal- 
lace y. Salisbury, 147-58; Cressler v. Asheville, 138-482; Hicks vy. Westbrook, 121-131; Barnes 
v. R. R., 121-504; Roberts v. Partridge, 118-355; Delafield v. Construction Co., 115-21; Ferti- 
lizer Co. v. Black, 114-591; Maggett v. Roberts, 114-227; Forte v. Boone, 114-176; Rosenthal 
v. Roberson, 114-594; Cummings vy. Hoffman, 113-267; Lovie v. Ins. Co., 109-302; Howell v. 
Jones, 109-102; Mitchell v. Tedder, 108-266; Simmons y. Andrews, 106-201; Mfg. Co. vy. Sim- 
mons, 97-89; Rencher vy. Andrews, 95-208; McCoy v. Lassiter, 94-131; State v. Freeman, 
93-558; Mott v. Ramsay, 90-29; Neal v. Mace, 89-171; State v. Fox, 81-578; Turner v. Foard, 
83-683; State v. Hooks, 82-696; Paschall v. Bullock, 80-8; State v. Murray, 80-364; State v. 
Orrell, 44-217; State v. Ray, 32-29—also, where no error assigned by defendant and none 
appears upon record, judgment below will be affirmed, Holmes yv. Brewer, 117-347; State v. 
Whitmire, 112-895; Marshall v. Stine,: 112-697; Simmons v. Andrews, 106-201; Taylor v. 
Plummer, 105-56; Walker vy. Scott, 102-487; Anthony v. Estes, 99-598; Wilson v. Shepherd, 
98-154; Carroll v. Barden, 97-191; Mfg. Co. v. Simmons, 97-89; Justice v. R. R., 96-412; 
Williams v. Johnston, 94-633; Howell v. Ferguson, 87-115; State v. Hovis, 76-117; Swepson 
vy. Summey, 74-551; Stephenson v. Jones, 12-15. 

The court will not presume error, and the ruling of the lower court will be sustained unless 
prejudicial error appears: Bailey v. Justice, 174-753; Alston v. Holt, 172-417; Gardiner v. 
May, 172-192; State v. Smith, 164-479; In re Smith’s Will, 163-466; McLeod y. Gooch, 162- 
122; Todd v. Mackie, 160-357; Lumber Co. v. Buhmann, 160-385; Davis v. Stephenson, 149- 
113; Albertson v. Terry, 108-75, 

The court will not reverse a judgment of the lower court for errors which could not have 
prejudiced the appellant’s rights: State v. Davis, 175-723; Schas v. Assurance Society, 170- 
420; s. c., 166-55; In re Craven, 169-561; Ferebee v. Berry, 168-281; Webb vy. Tel. Co., 
167-483; State v. Smith, 164-480; Comrs. v. Indemnity Co., 155-219. 

If inspection of record proper discloses error in judgment below, it will not be affirmed, 
although no exception entered thereto or particular assignment of errors therein: Huntsman 
v. Lumber Co., 122-583; Appomattox Co. v. Buffaloe, 121-37. Supreme court renders judg- 
ment upon inspection of whole record, and must, therefore, be satisfied of sufficiency of such 
record: State v. Daniel, 121-574. When no error apparent upon record court will not inter- 
fere with judgment upon speculative reasoning as to how jury arrived at verdict: Williams 
vy. Johnson, 94-633. Appeal will be dismissed where transcript fails to show judgment of 
record from which same was taken: Logan v. Harris, 90-7. Where, but for errors alleged, 
record would sustain judgment given in court below, same must be sustained by supreme 
court unless errors are shown: Collins vy. Gilbert, 65-135—but otherwise where nothing in record 
to sustain judgment of court below, Ibid. Where no statement of case accompanies record, 
judgment will be affirmed: Green v. Dawson, 92-61—unless upon looking into record it is 
found that there is want of jurisdiction, or apparent from whole case that plaintiff entitled 
to no relief, Ibid. Where in attachment proceedings it appears from whole record that statute 
substantially complied with, action will not be dismissed nor attachment dissolved: Best v. 
British and American Co., 128-351. 

Irrespective of reasons of trial court, its judgments will be affirmed where supreme court 
finds sufficient reasons in record to sustain judgment: Burns v. McFarland, 146-382. Where 
facts appear only from statement of case, there being no transcript of record, and it does 
not appear that court held at time and place appointed by law, appeal dismissed: Sneeden y. 
Harris, 107-311. Where on appeal by state from order arresting judgment, transcript of 
record erroneously showing judgment below to be ‘‘new trial’’ instead of ‘‘arrest of judg- 
ment,’’ appeal dismissed: State v. Keeter, 82-547. If there is irreconcilable conflict in findings 
of jury upon issues submitted, or between verdict and judgment, new trial will be awarded: 
Morrison v. Watson, 95-479. Where it appears from record that no cause of action exists, 
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supreme court will ex mero motu dismiss appeal: Peacock y. Scott, 104-154; Norris v. MecLam, 
104-159; Crotts v. Winston-Salem, 170-24; or where it appears from the record that the court 
has no jurisdiction, Moore v. Rankin, 172-599. 

Appeal will not be dismissed where there is no statement of case on appeal because there 
may be error apparent on face of record: McCoy v. Lassiter, 94-131. Where upon inspection 
of whole record it appears that judgment unwarranted upon facts, the court will, ex mero 
motu, reverse it: Everett v. Raby, 104-479. Where appellant does not show error affirmatively 
and record insufficient to determine whether or not error committed by trial judge, judgment 
affirmed: McCrimmen v. Parish, 116-614. If errors appear in record proper new trial will be 
granted: McDaniel v. Seurlock, 115-295. Upon objection that judgment erroneous upon 
record proper, court will construe judgment with reference to pleadings, evidence, and charge, 
and not with regard to issues alone: Sutton v. Walters, 118-495. Errors not excepted to on 
trial below will not be considered in supreme court unless apparent upon record: Cunning- 
ham y. Cunningham, 121-413. 

Settled rule of supreme court to affirm every judgment not appearing to be erroneous: 
Thomas v. Alexander, 19-385. Judgment of court below will be affirmed where no case on 
appeal, and nothing in record to show exception taken: Mott v. Ramsay, 90-29—where no 
statement of case, assignment of error, nor any error apparent in record, State v. Whitmire, 
112-895—-where only exception in case on appeal is exception to whole of charge, and it not 
affirmatively appearing that not more than one proposition of law laid down therein, no error 
appearing on face of record proper, Hemphill v. Morrison, 112-756. 

Insufficiency of verdict to support judgment is a defect on face of record proper: Strauss 
v. Wilmington, 129-99. Where it appears from record that question of law was reserved by 
court below, to which verdict subject, and that question was decided in favor of appellee, 
verdict set aside and nonsuit ordered, but judge fails to state what question was, there must 
be venire de novo: Brown v. Kyle, 47-442. Where court unable to ascertain from record and 
statement of trial judge sufficient facts to determine case, new trial will be ordered: Sprinkle 
v. Wellborn, 132-468. Where record or case clearly discloses ground of appeal, same will not 
be dismissed for absence of formal exceptions or assignment of error: Allen v. Griffin, 98-120. 
Supreme court not bound to look to sufficiency of whole record and pronounce judgment upon 
it where same might be perfected by amendment before judgment necessary: Caroon vy. Rogers, 
51-240. When pleadings are so confused and vague as to leave it in doubt what parties are 
contending over, supreme court will not take cognizance of cause on appeal: Woodlief v. Mer- 
ritt, 96-226. Appeal will be dismissed where it does not appear in record that appeal taken: 
Mfg. Co. v. Simmons, 97-89. Appeals will be dismissed where no index is sent up in record 
and printed, and no marginal references prepared: Sigman vy. R. R., 135-181. 

Where record proper differs from statement of case on appeal, former must control: Holton 
v. Lee, 173-105; Ladd v. Teague, 126-544; Sutton v. Phillips, 117-230; Threadgill v. Comrs., 
116-616; McDaniel v. Scurlock, 115-295; State v. Ramsour, 113-642; State v. Carlton, 107-956; 
McCanless v. Flinchum, 98-358; McNeill v. Lawton, 97-16; State v. Keeter, 80-472, 82-547; 
Cansler v. Cobb, 77-30; Farmer v. Willard, 75-401—but where verdict in record ambiguous 
and case on appeal explanatory thereof, case will govern, Sutton vy. Phillips, 117-228—and 
where matters stated in case in regard to which record silent, they will be accepted as facts, 
MeNeill v. Lawton, 97-16. 

Where the parties have tried a case upon a certain theory, the supreme court will consider 
it in the same way: Webb v. Rosemond, 172-848; Coble v. Barringer, 171-445; Warren vy. 
Susman, 168-457; Brown v. Chemical Co., 165-421; s. ¢., 162-83. 

Where the supreme court is equally divided, the judgment of the lower court will be affirmed: 
Miller v. Bank, 176-152; Alexander vy. Auten’s Auto Hire, 175-720; Smith v. Comrs., 163-97. 
When the complaint alleges a cause of action against one defendant which necessarily ex- 
cludes the cause alleged against another defendant, the case will be remanded for an election: 
Huggins v. Waters, 154-443; s. ¢., 167-197. Where error is found as to some of the issues, 
the court may order a new trial as to all the issues: Hawk v. Lumber Co., 149-10. The court 
will not set aside a verdict for excessive damages, unless the judge below has abused his dis- 
cretion: Harvey v. R. R., 153-567. 

When the cause of action is destroyed pending an appeal, the court will not proceed, but 
will allow the judgment as to costs to stand: Reid v. R. R., 162-355; Wallace v. Wilkesboro, 
151-614. 
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When final judgment rendered in supreme court upon appeal from final judgment in superior 
court, latter court has power to issue no other process in case than execution for its own costs: 
Grissett v. Smith, 61-297. Judgment for costs in supreme court is rendered in that court: 
Johnston v. R. R., 109-504. The supreme court may enter a compromise judgment: Chavis 
v. Brown, 174-122. A judgment dissolving a restraining order may be entered in the supreme 
court: Griffin vy. R. R., 150-312. On appeal in a mandamus proceeding, the court may cause 
the writ to be issued instead of remanding the case: Battle v. Rocky Mount, 156-329. Upon 
confirming a judgment on appeal, the court may direct the clerk of superior court to issue a 
writ to enforce the judgment: R. R. v. R. R., 148-59. Effect of judgment on appeal in quo 
warranto proceeding to try title to office: Caldwell v. Wilson, 121-480. 

Section merely referred to in Printing Co. v. Herbert, 137-319; Pender v. Mallett, 123-61; 
Kruger v. Bank, 123-18; Bradsher v. Cheek, 112-839; Allen v. R. R., 106-518; Walker v. 
Scott, 106-61; Phipps v. Pierce, 94-516; Greenlee vy. Sudderth, 65-470; Bible Society v. Hol- 
lister, 54-12; Cates v. Whitfield, 53-267; Jones v. McLaurine, 52-393. 


1413. No judgment on interlocutory order; opinion certified. When an appeal 
is taken to the supreme court from any interlocutory judgment, the supreme 
court shall not enter any judgment reversing, affirming or modifying the judg- 
ment, order or decree so appealed from, but shall cause their opinion to be 
certified to the court below, with instructions to proceed upon such order, judg- 
ment or decree, or to reverse or modify the same according to said opinion, and 
the court below shall enter upon its records the opinion at length, and proceed 
in the cause according to the instructions. 

Rey., s. 1544; Code, s. 962. 


See section 638 as to cases in which an appeal may be taken. 

No appeal should be taken from an interlocutory judgment or order, unless it affects a sub- 
stantial right of appellant: Rogerson vy. Lumber Co., 136-266; Navigation Co. v. Worrell, 
133-93; Brown v. Nimocks, 126-808; Benton v. Collins, 121-66; Harding v. Hart, 118-839; 
Bruce v. Crabtree, 116-528; Brendle v. Reese, 115-552; Sinclair vy. R. R., 111-507; Sprague 
v. Bond, 111-425; Hilliard v. Oran, 106-467; Warren vy. Stancill, 117-112; Clement v. Foster, 
99-255; Blackwell v. McCaine, 105-460; Arrington v. Arrington, 91-301; Hailey v. Gray, 
93-195; Welch v. Kinsland, 93-281; Loftin v. Rouse, 94-508; Sneeden v. Harris, 107-311; 
Williams vy. Walker, 107-334; Railroad v. Warren, 92-620; Leak v. Covington, 87-501; Comrs. 
v. Cook, 86-18; Hines vy. Hines, 84-122; Tel. Co. v. R. R., 83-420; State v. Pollard, 83-597; 
Martin vy. Flippin, 101-452; Lane v. Richardson, 101-181; Merrill v. Merrill, 92-657; Davis v. 
Ely, 100-283; Leak v. Covington, 95-193; Spencer, ex parte, 95-271. No appeal will be enter- 
tained from order appointing commissioners to assess damages until after final judgment in 
action: Hendrick v. R. R., 98-431; Railroad v. Warren, 92-620; Telegraph Co. v. R. R., 83- 
420—nor from interlocutory order making additional parties, Lane v. Richardson, 101-181— 
nor from order made to ascertain controverted facts and without prejudice to parties, Sutton 
v. Schonwald, 80-20—nor from an order of reference, Shankle v. Whitley, 131-168; Jones v. 
Wooten, 137-421—nor from order setting aside arbitrator’s award and directing other pro- 
ceedings, Warren v. Stancill, 117-112—nor from order of examination of person in supple- 
mentary proceeding, Bruce v. Crabtree, 116-528—nor from order assessing defendant’s dam- 
ages on dissolution of attachment, Brown v. Nimocks, 126-808—nor from order of state court 
to certify record for removal to federal court, Mayo v. Dockery, 127-1—nor from order re- 
manding condemnation proceedings to clerk, though plea in bar filed by defendant, Railroad 
vy. Newton, 133-132—nor from interlocutory order in an action for damages for timber, which 
leaves open exceptions on question of damages: Moore v. Lumber Co., 150-261. 

If appeal does not lie from an interlocutory order, the court may, in its discretion, hear the 
case: Barnes v. Fort, 169-431; Best v. Best, 161-513. 


In criminal cases, appeal lies only from final judgment, and never from interlocutory ruling: 
State v. Nash, 97-514; State v. Hazell, 95-623; State v. Polk, 91-652; State v. Saunders, 
90-651; State v. Twiggs, 90-685; State v. McDowell, 84-798; State v. Pollard, 83-597; State 
v. Hinson, 82-540; State v. Keeter, 80-472; State v. Wiseman, 68-203; State v. Jefferson, 
66-309; State v. Bailey, 65-426. 
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Appeals from interlocutory orders, judgments and decrees, carried up for review only on 
rulings of court upon that specific point: Green vy. Griffin, 95-50; Perry v. Tupper, 71-380— 
but order or judgment appealed from not vacated, though further proceedings under same 
suspended until validity there determined, Green v. Griffin, 95-50; Combes v. Adams, 150-70; 
Bonner v. Rodman, 163-1; Pruett v. Power Co., 167-598—and until decision certified to superior 
court to the end that cause may be proceeded with, Perry v. Tupper, 71-380. See section 655. 

Interlocutory judgments, as to which no assignment of errors is set out or appears on record, 
will not be considered: Shields v. MeNeill, 118-590. 

When supreme court passes upon interlocutory order and decides no error, court below cannot 
modify it in any respect: Murrill v. Murrill, 90-120; Dobson v. Simonton, 100-56—its power 
being confined to incidental matters of detail necessary to carry decree into effect, not incon- 
sistent therewith, Murrill v. Murrill, 90-120. Mandamus may issue to compel the lower court 
to obey the order of supreme court: Tussey v. Owen, 147-335. Dismissing an appeal from 
an interlocutory order dissolving an injunction leaves the action still pending: Wallace y. 
Wilkesboro, 151-614. 

If supreme court commits error in ordering superior court to issue certain process, only 
remedy is by petition to rehear: Perry v. Tupper, 71-380. 

See Grissett v. Smith, 61-299, where section quoted at length. 

As to premature appeals, see Ward v. Martin, 175-287; Riley v. Sears, 151-187; Richardson 
v. Express Co., 151-60; Gray v. James, 147-139; State v. Dewey, 139-556; Rogerson v. Lumber 
Co., 1386-266; Navigation Co. v. Worrell, 133-93; Ayers v. Makely, 131-60; Shankle v. Whitley, 
131-168; Hughes v. Pritchard, 129-42; Connor vy. Dillard, 129-50; Jones v. R. R., 127-188; 
Best v. Dunn, 126-560; Goode v. Rogers, 126-62; Gammon y. Johnson, 126-64; Railroad y. 
King, 125-454; Benton v. Collins, 121-66; Harding v. Hart, 118-839; Bennett v. Shelton, 
117-103; Vann y. Lawrence, 111-32; Milling Co. v. Finlay, 110-411; Guilford County vy. 
Georgia Co., 109-310; Turner v. Holden, 109-182; Bain v. Bain, 106-241; Hilliard v. Oram, 
106-467; Blackwell v. McCaine, 105-460; Bazemore v. Bridgers, 105-191; Mfg. Co. v. Buxton, 
105-74; Wallace v. Douglas, 105-42; Thornton v. Lambeth, 103-86; Martin y. Flippin, 101-452; 
Lane v. Richardson, 101-181; Hendrick v. R. R., 98-431; University v. State National Bank, 
92-651; Jones v. Call, 89-188. 

While an appeal may be dismissed as premature, the court may, in its discretion, pass upon 
the question involved: Mfg. Co. v. Spruill, 169-618; Bradshaw v. Bank, 172-632. 


1414. Power of amendment and to require further testimony. The supreme 
court has power to amend any process, pleading or proceeding either in form 
or substance for the purpose of furthering justice, on such terms as shall be 
deemed just at any time before final judgment; and to amend by making proper 
parties to any case where the court may deem it necessary and proper for the 
purposes of justice and on such terms as the court may prescribe. And whenever 
it appears necessary for the purpose of justice, the court may allow and direct 
the taking of further testimony in any case which may be pending in the court, 
under such rules as may be prescribed, or may remand the case to the intent that 
amendments may be made, further testimony taken or other proceedings had in 
the court below. 

INCV., 8. oto SO0Crs, Son te tee Ce Coroeacce (ea 100d) GC uml ment co melo rem ae eneo mm) oe 
c. 860; 1831; c 46. 

See annotations under section 547. 


POWER TO AMEND. Supreme court may amend only to same extent and in such cases as 
could superior court: Robeson v. Hodges, 105-50. Power extends to appointment of guardian 
ad litem: Perry v. Perry, 175-141; s. ¢., 172-62. Where objection for defect of parties made 
below and overruled, supreme court will not exercise discretionary power of amendment to 
destroy exception duly taken below: West v. R. R., 140-620; Grant v. Rogers, 94-755; see 
Justices v. Simmons, 48-188. Supreme.court will not allow amendment where it would perhaps 
present case substantially different from one tried below, and raise question of law not pre- 
sented in present appeal: Bonner vy. Stotesbury, 139-3. Supreme court will not grant order 
to make parties unless it appears that they are in some way necessary to complete determina- 
tion of action: Lee v. Eure, 92-283. Where action on administration bond brought in name 
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of administrator de bonis non, instead of state on his relation, amendment making proper 
plaintiff will be allowed in supreme court, without terms: Grant v. Rogers, 94-755—but such 
amendment will not: be allowed when it would destroy just legal ground for appeal which 
existed when same taken, Ibid. When assignment of judgment made during pendency of 
appeal, real purchaser and not nominal assignee should be substituted as plaintiff: Field v. 
Wheeler, 120-264. Amendment of process by insertion of words ‘‘State on relation of’’ may 
be allowed in supreme court: Forte v. Boone, 114-176. While amendment substituting parties 
can be allowed in supreme court, it will not be permitted when it will put opposite party at 
disadvantage: Hodge v. R. R., 108-24; Kent v. Bottoms, 56-69. 

Supreme court has power to allow pleadings to be amended in that court: Deligny v. Furni- 
ture Co., 170-189; Kenney v. R. R., 165-99; Allen v. Sallinger, 108-160; Fleming v. Murph, 
59-61. Amendment to answer by striking out $2,337 and substituting $3,500 therefor asked 
by petitioner under section cannot be allowed: Mfg. Co. v. Gray, 126-108. Supreme court 
may permit pleadings to be filed in that court nunc pro tunc: McLean y. Breece, 113-393. 
The court may allow amendment to pleadings to conform to proof: Andrews v. Grimes, 148- 
437; Leatherwood v. Fulbright, 109-683. Where agreed in court below the complaint may 
be amended so as to supply necessary averments, but it is not done, supreme court will allow 
amendment: Freight Discrimination Cases, 95-434. 

Failure of receivers, suing as such, to produce certified copy of order of dissolution of bank 
and of their appointment as receivers, such allegation not being admitted in answer, is defect 
of proof which cannot be supplied, after appeal, by amendment under this section: Person v. 
Leary, 126-504. While it may be that supreme court has power to direct or allow amendment 
to record below of cause while appeal pending, it is clear that it has no such power after final 
judgment rendered therein: Walton v. McKesson, 101-428. Amendment will be refused where 
effect of same would be to reverse judgment below, which was rightly given, and to enter judg- 
ment here for different party plaintiff: Justices v. Simmons, 48-188. 


CASE REMANDED TO SUPERIOR COURT FOR FURTHER ACTION. Where plaintiff 
becomes insane pending appeal by defendant from judgment awarding plaintiff custody of 
her minor children, case will be remanded to superior court for proper action: Jones v. Cotten, 
108-457. Supreme court may remand case so that amendments may be made in court below: 
Robeson v. Hodges, 105-50. In certain cases supreme court may direct further testimony to 
be taken: Gatewood v. Burns, 99-357—or direct issue of fact to be framed and remanded for 
trial by jury, Ibid. Supreme court has power in proper cases to remand causes to the end 
that proper amendments may be made or further proceedings taken in court below: Holley 
v. Holley, 96-229; Vaughan v. Davenport, 159-369; Lumber Co. v. Blue, 170-1. 

Where the case below is referred to the judge, and he fails to find the facts sufficiently to 
allow his conclusions of law to be reviewed, it will be remanded for further findings: Straus 
v. Beardsley, 79-59; Knott v. Taylor, 96-553. Where the jury leaves undetermined the ques- 
tion of payment, the case may be remanded to have such issue tried: Barnes v. Brown, 69-439. 

Where judgment below rendered against three defendants, only one of whom appealed, 
supreme court, upon affirming judgment, will remand case so that judgment may be enforced 
against all of defendants: Baxter v. Wilson, 95-137. When demurrer filed for want of proper 
party, from facts presented by pleadings, and matter left in doubt, court must remand case: 
Bunting vy. Foy, 66-1938. Where no facts found and pleadings and affidavits conflicting, case 
will be remanded that facts may be found by court below, or by jury upon proper issues: 
Kitchen vy. Troy, 72-50. Where judge below does not find facts upon which he overruled 
defendant’s exceptions, court will remand case that such facts may be found: Froneberger 
vy. Lewis, 70-456. 

Where transcript fails to set out facts necessary for determination of case on appeal, it will 
be remanded to the end that same may be supplied or found by court below: Bank v. Blos- 
som, 89-341. When it appears that other parties necessary to final determination of action, 
court will remand cause that such interested parties may be brought in: Kornegay y. Morris, 
123-128; Meadows v. Marsh, 123-189; Brooks v. Headen, 80-11. Where demurrer overruled 
in court below, with leave to defendant to answer over and to plaintiff to amend complaint, 
cause will be remanded for further proceedings in court below: Morris v. Gentry, 89-248. 
Cause will not be remanded for purpose of making case substantially different from one tried 
in court below: Whitehead v. Spivey, 103-66. Upon allegation of inadvertence in including 
supersedeas bond in appeal bond, issue therein may be sent down to superior court to be tried 
by jury: Burnett v. Nicholson, 86-728. Where issues submitted do not cover the whole merits 
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of case, supreme court will retain cause and frame other issues to be passed upon by jury in 
court below: Allen v. Baker, 86-92. Where answer insufficient to defeat plaintiff’s recovery, 
and court below held same to be sufficient, case will be remanded to give defendant oppor- 
tunity to move for such amendment as he may be advised: Foy v. Haughton, 83-467. Where 
no judgment entered in court below, record will be remanded so that judgment may be entered: 
Baum y. Shooting Club, 94-217. Where, in superior court, additional findings necessary in 
order to do justice between parties, case may be sent back for trial of additional issues: 
McDonald v. Carson, 95-377. Where judgment below reversed, cause in certain cases should 
be remanded to be proceeded with as if no erroneous ruling had been made: Scott v. Queen, 
95-340. 


When the supreme court will grant a new trial for newly discovered evidence, and what the 
application must show: Alexander v. Cedar Works, 177-536; Gainey v. Godwin, 171-754; 
Padgett v. McCoy, 167-508; Steeley v. Lumber Co., 165-27; Carson v. Ins. Co., 165-135; 
Wheeler v. Cole, 164-878; Warwick v. Taylor, 163-68; Johnson v. R. R., 163-431; Gates 
County v. Hill, 158-584; Gay v. Mitchell, 146-509. Not allowed in criminal case: State v. 
Ice Co., 166-403, and eases cited. 


As bearing upon section, see Crenshaw v. Street R. R. Co., 140-192. 


For cases under old practice, see Hart v. Roper, 41-349; Mallory v. Mallory, 45-80; Wil- 
liams v. Chambers, 45-75. 


Section merely referred to in Hollomon v. Hollomon, 125-33; Wilkinson vy. Brinn, 124-725; 


Monger v. Kelly, 115-295; Boyer v. Teague, 106-573; Wilson v. Pearson, 102-290; Grant v. 
Edwards, 88-250. 


1415. Proof of exhibits. Exhibits or other documents relative to cases pend- 
ing in the supreme court may be proved by the parol testimony of witnesses to 
be examined in the court in the same manner and under the same rules as such 
exhibits or documents may be proved in the superior court, and suitors in the 
court may have subpcenas to enforce the attendance of witnesses, who shall be 
liable to the same penalties and actions for nonattendance, and be entitled to the 
same pay for traveling, ferriage and attendance as witnesses in the superior 
court: Provided, that witnesses attending the supreme court shall be taxed in the 
bill of costs and paid by the party on whose behalf they may be summoned. 

Rey., s. 1547; Code, s: 963; R. C., ¢. 33,-s. 215 1820, ¢. 1070; 1825, c@. 12825 1842, ¢. 1. 


Though witnesses in some instances may be summoned to supreme court, it has not been 
the practice: In re Deaton, 105-63. 


1416. Opinions and judgments to be in writing. The justices shall deliver 
their opinions and judgments in writing, and the clerk shall make no entry 
upon the records of the court that any cause pending therein is decided, nor 
give to any person a certificate of such decision, nor issue execution in such 
suit, until after the opinion of the court shall have been delivered publicly in 
open court, and a written copy of the same opinion shall have been delivered to 
the clerk; which shall afterwards be filed among the records of the court and 
published in the reports of the decisions made by the court: Provided, that the 
justices shall not be required to write their opinions in full except in cases in 
which they deem it necessary. 

Rey., s. 1548; Code, s. 964; 1893, c. 379, s. 5; R. C., e. 33, s. 16; 1810, c. 785. 


As to what is meant by ‘‘opinions,’’ see State v. Lane, 26-435. 

Filing of written opinion discretionary with supreme court: Parker v. R. R., 133-335— 
the legislature not having the power to compel it, State v. Council, 129-515, and cases cited. 

Justices not required to write their opinions in full: State v. Council, 129-511—nor to state 
the reasons for opinion, but can simply announce decision, Bradsher v. Cheek, 112-838. 

No provision of law requiring clerk supreme court to certify to court below opinion as dis- 
tinguished from decision of case: State v. Ketchey, 71-147. 
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1417. Certificates to superior courts; execution for costs; penalty. The clerk 
on the first Monday in each month shall transmit by some safe hand, or by mail, 
to the clerks of the superior courts certificates of the decisions of the supreme 
court in cases sent from such courts, which shall have been on file ten days; and 
thereupon the clerks respectively shall issue execution for the costs incurred in 
the courts from which the cases were sent; and the clerk of the supreme court 
shall issue execution for the costs incurred in that court, including all publica- 
tions in newspapers made in the progress of the cause in that court, and by order 
of the same, and all postage on letters which concern the transfer of original 
papers. And if the clerk shall fail for the space of twenty days to perform the 
duty herein enjoined of transmitting the certificates of decisions, he shall forfeit 
and pay to the party or parties in whose favor the supreme court shall have 
decided, one hundred dollars. 


Rey., s. 1549; Code, s. 968; 1887, c. 41; R. C., c 338, s. 21; 1820, c. 1070; 1825, c. 1282; 
LS42Celase ss 

DECISIONS CERTIFIED TO SUPERIOR COURT. Opinions should be certified down 
on first Monday in each month, provided they have been on file for ten days: State v. Council, 
129-514. Certificate from supreme court announcing no error in judgment appealed from, 
precludes court below from all right or power to modify that judgment in any respect: 
Chavis v. Brown, 174-122; Merrimon v. Lyman, 126-541; Banking Co. v. Morehead, 126-279; 
Dobson v. Simonton, 100-56; Murrill v. Murrill, 99-120—or to take any action in case, McCall 
v. Webb, 126-760. Supreme court having certified decision to court below for judgment there, 
has no further jurisdiction of case: James v. R. R., 123-299; Davis v. R. R., 176-186; R. R. 
v. Horton, 176-115. 

Judgment for costs in supreme court is rendered in that court: Johnston v. R. R., 109-504— 
and superior court has no jurisdiction in matter, Ibid.; Midgett v. Vann, 158-128. 

This section and section 1419 are in pari materia and must be construed together: Emery 
v. R. R., 102-234. Section requires decisions of supreme court to be certified to lower courts 
during the term, thus placing them beyond control of court in term time: Ibid. No pro- 
vision of law requiring clerk of supreme court to certify to court below opinion as distin- 
guished from decision of case: State v. Ketchy, 71-147. The court, in its judgment, may 
direct an opinion certified down in advance of statutory time: State v. Herndon, 107-934. 

As to costs on appeal, see sections 1256, 1257. 


DUTY OF SUPERIOR COURT UPON CERTIFICATE FILED. It is the duty of the 
judge of superior court to follow the decision of supreme court: Penny v. R. R., 161-523. 
Practice in entering judgment on certificate from supreme court discussed in Johnston v. 
R. R., 109-504. When final judgment rendered in supreme court upon appeal from final judg- 
ment in superior court, latter court has power to issue no other process than execution for its 
own costs: Grissett v. Smith, 61-297. 

Where on appeal in capital case there is no statement of case, and no error appears in 
record, it will be certified to court below that there was no error, so that it may proceed to 
judgment: State v. Leitch, 82-539; State v. Murray, 80-364; State v. Edney, 80-360. 

Where supreme court decides appeal in favor of state it is duty of judge below to pass 
sentence at next term of court: State v. McIntire, 46-1. 

Where a new trial or venire de novo awarded by supreme court, case goes back for new 
trial on whole merits, and court below should proceed as though no former trial had taken 
place: McMillan v. Baker, 92-110; Beville v. Cox, 109-265. 

Decision of court in criminal cases not a judgment or sentence, but simply an order to 
court below to ‘‘proceed to judgment and sentence agreeable to the decision and the laws 
of the state’’: State v. Applewhite, 75-229; State v. Jones, 69-16. Where case heard in 
supreme court and certified to court below to proceed with according to law, no notice neces- 
sary of motion for judgment in conformity with certificate: Williams v. Whiting, 94-481. 
See section 4656. 


1418. Appeals dismissed. Suits and appeals pending in the supreme court 
may be dismissed on failure to prosecute the same, after a rule obtained for 


613 


1418 COURTS—Arr. 2 Ch. 27 


that purpose and served on the plaintiff or appellant, his agent or attorney, at 
least thirty days before the term next ensuing that of entering the rule; when, 
if the party shall fail to prosecute his suit or appeal, the court shall, at the elec- 
tion of the adverse party, dismiss the suit or appeal at the costs of the plaintiff 
or appellant, or proceed to hear and determine it. 

Rev., s. 1548; Code, s. 967; R. C., c. 38, s. 20; 1848, ec. 28; Supm. Ct. Rules, 15, et seq. 


FAILURE TO DOCKET. Appeal is not properly pending in supreme court until same has 
been docketed: Avery v. Pritchard, 93-267; Cross v. Williams, 91-497—and this provides only 
for dismissing appeal regularly brought up and docketed, Cross vy. Williams, 91-497. Appeal 
dismissed for failure to docket transcript: Cox v. Lumber Co., 177-227; MeNeill v. R. R., 
173-729; State v. Trull, 169-363; Land Co. v. McKay, 168-83; Transportation Co. v. Lumber 
Co., 168-60; Hawkins v. Tel. Co., 166-213. Where both parties appeal: Caudle v. Morris, 
158-594. Not dismissed if delay excusable: Walker v. Scott, 104-481. Motions to dismiss 
appeals will be allowed, upon a failure to comply with the rules of court, without discussing 
the merits of the case: Davis vy. Wall, 142-450. Special attention called to this ruling in 
Marable v. R. R., 142-557. 


DISMISSAL FOR FAILURE TO PROSECUTE. It is the duty of appellant to prosecute 
his appeal according to rules of court, which are not merely directory: Wiseman v. Comrs., 
104-330. Appeal not prosecuted for two terms of supreme court will be dismissed when 
reached in regular order, unless good cause be shown for a continuance: Brantly v. Jordan, 
92-291; Wiseman vy. Comrs., 104-330. Where appellant, pending appeal from his conviction 
of crime, breaks jail, and is beyond process of court at time case called, appeal will be dis- 
missed: State v. Keebler, 145-560; State v. DeVane, 166-281. 


DISMISSAL FOR FAILURE TO PERFECT APPEAL. Appeal will be dismissed, on 
motion of appellee, where requirements of statute for perfecting it are not complied with: 
Walsh v. Burleson, 154-174; Hutchison v. Rumfelt, 82-425; Sever v. McLaughlin, 82-332; 
Walton v. Pearson, 82-464—except where record shows written agreement waiving lapse of 
time, or where alleged agreement is oral and disputed and such waiver can be shown by affi- 
davit of appellee, rejecting that of appellant, Ibid. Compliance with the statutory regula- 
tions as to appeals is a condition precedent, without which (unless waived) the right to 
appeal does not become potential; hence it is no defense to say that negligence was the negli- 
gence of counsel and not negligence of the party: Cozart v. Assurance Co., 142-522. Appeal 
will not be dismissed upon ground that no notice of appeal given, where record shows that 
appeal bond filed and approved by court: Capehart v. Biggs, 90-373. Appeal will be dismissed 
for failure of appellant to file printed record or brief in time prescribed, unless, for good 
cause shown, time extended: Bradshaw v. Stansberry, 164-356; Stroud v. Tel. Co., 133-253; 
Calvert v. Carstarphen, 133-25. Failure to comply with requirements as to case on appeal: 
Land Co. v. McKay, 168-83; Transportation Co. v. Lumber Co., 168-60; Hawkins y. Tel. Co., 
166-213; Mirror Co. v. Casualty Co., 157-28. See annotations under section 1421. 

If appeal bond is not filed within ten days after rendition of judgment, unless waived by 
agreement of counsel of record, appeal will be dismissed: Lunsford v. Alexander, 162-528; 
State v. Hamby, 126-1069; Harmon v. Herndon, 99-477; Boyden v. Williams, 92-546; Apple- 
white v. Forte, 85-596; Smith v. Reeves, 85-594; Brown v. Williams, 83-684; Sever v. 
McLaughlin, 82-332; State v. Walker, 82-696; State v. Donaldson, 83-683; State v. Spurtin, 
80-362; State v. Patrick, 72-217; Taylor v. Brower, 78-8; Wade v. Newhbern, 72-498; State 
v. Hawkins, 72-180; Bryan vy. Hubbs, 69-423; see, also, Walker v. Scott, 104-481; Worthy v. 
Brady, 91-265; Chamblee y. Baker, 95-98; Turrentine v. R. R., 92-642—but not so if filed 
before the transcript is sent up, or later, where good excuse shown for delay, Jones vy. Ashe- 
ville, 114-620; Graves v. Hines, 106-323; Howerton v. Sexton, 104-75; Harrison v. Hoff, 
102-25; Jones v. Wilson, 103-13. Where case remanded that a lost record might be supplied 
by court below, but, though several terms of such court have passed, nothing has been done 
and no excuse offered by appellant, appeal will be dismissed: Cox v. Jones, 113-276. Where 
appeal reinstated, failure to print within time prescribed will not be deemed sufficient ground 
for dismissal: Briggs v. Jervis, 98-454. Sickness of attorney is sufficient excuse for want of 
diligence in perfecting appeal: Mott v. Ramsay, 90-372. Appeal will be dismissed where it 
appears that it is frivolous and only for delay: Barnes v. Saleeby, 177-256; Blount vy. Jones, 
175-708; Ludwick v. Mining Co., 171-60. 
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PROCEDURE BY APPELLEE TO DISMISS. Where appellant has failed to prosecute, 
appellee can have transcript sent up, or a certificate of clerk that appeal was taken, and case 
docketed and dismissed: McLean vy. MeDonald, 175-418; Cross v. Williams, 91-496; Avery v. 
Pritchard, 93-266. The motion to dismiss must be made in writing: Brafford vy. Reed, 124-346. 
The privilege to have case dismissed belongs to the appellee, not appellant: Davenport v. 
Grissom, 113-38. Motion to dismiss because appellant has failed to perfect appeal must be 
made at or before entering upon the hearing: Hutchison v. Rumfelt, 82-425; Chastain v. 
Chastain, 87-283—and comes too late after argument, Yancey v. Greenlee, 90-317. 

Notice of motion to dismiss need not be given when made on ground that no appeal bond 
has been filed: Jones v. Asheville, 114-620; Harmon v. Herndon, 99-477; Bowen v. Fox, 
98-396—but where motion made on ground that appeal bond is irregular, or sureties have 
failed to justify, then notice of motion to dismiss must be given, McGee v. Fox, 107-766; 
Lackey v. Pearson, 101-651; Allison vy. Whittier, 101-490; Harmon v. Herndon, 99-477; 
Bowen y. Fox, 98-396; Jones y. Slaughter, 96-541. No notice required when motion made to 
dismiss for failure to comply with rules as to transmission, docketing and printing record: 
Johnston vy. Whitehead, 109-207. 

Upon motion to dismiss for failure to docket appeal, appellant should then render his ex- 
cuses, for he cannot take advantage of them on motion to reinstate: Mortgage Co. v. Long, 
116-77. Though a cause is docketed too late to be heard on the call of district to which it 
belongs, this court will enter a motion to dismiss after due notice to appellant, that trial of 
cause below may not be delayed by an invalid appeal: Dunn v. Marks, 141-232. Where 
appellee fails to move to dismiss when appellant has not docketed the transcript within time 
required, he cannot so move when appellant has docketed the transcript before ending of the 
term and before appellee makes motion: Laney v. Mackey, 144-630; Packing Co. v. Williams, 
122-406; Craddock v. Barnes, 140-427; Curtis v. R. R., 137-308; Benedict v. Jones, 131-474, 
and cases cited. Motion by appellee to docket and dismiss, made before docketing transcript, 
though not at first opportunity, will be allowed, Worth v. Wilmington, 131-532. Motion to 
dismiss denied when appellant has abandoned his appeal: Mirror Co. v. Casualty Co., 157-28. 

The appellee’s motion to dismiss the appeal because (1) the exceptions are not ‘ ‘briefly 
and clearly stated and numbered’’ as required by the statute, sec. 643, and rule 27 of this 
court; (2) the exceptions relied on are not grouped and numbered immediately after the end 
of the case on appeal as required by rules 19 (2) and 21; (3) the index is not placed at the 
front of the record as required by rule 19 (3), is allowed under rule 20, in the expectation 
that appellants hereafter will conform to these requirements: Davis v. Wall, 142-450. 

For rules of court governing appeals, see 174-828, 164-540. 


REINSTATEMENT OF DISMISSED APPEAL. Motion to reinstate dismissed appeal 
may be heard not later than next term: Wiseman vy. Comrs., 104-330. Motion to reinstate 
appeal dismissed for failure to print must be made at the same term, and will only then be 
allowed for good cause shown: Pipkin y. Green, 112-355. Motion to reinstate must show no 
laches on the part of appellant: Ibid.; State v. Goodlake, 166-434. Motion to reinstate will 
not be allowed on an excuse which should have been sent up in answer to the motion to dis- 
miss: Paine y. Cureton, 114-606. Motion to reinstate on appellant’s affidavit that his attorney 
was sick, it not appearing that appellant made any inquiries of his attorney regarding appeal, 
or sought to get other counsel to prosecute, was refused: Martin y. Chambers, 116-673— 
allowed, however, when appellant shows no laches, Mott v. Ramsay, 90-372. It is not duty of 
counsel to file appeal bond: Churchill v. Life Ins. Co., 92-485; Winborn v. Byrd, 92-7—nor 
his duty to have record printed, Griffin v. Nelson, 106-238—-and where appellant does not show 
due diligence as to both he cannot have his appeal reinstated, Ibid.; Bowen v. Fox, 99-127. 

Excuses for failure to docket must be rendered in reply to motion to dismiss and not upon 
motion to reinstate appeal: Mortgage Co. v. Long, 116-77. Failure of counsel to answer 
motion to dismiss, regularly made, cannot be excused because he did not think motion would 
be considered at once: Parker y. R. R., 121-501. That clerk failed to send up transcript in 
time for docketing will not excuse laches of appellant in failing to have transcript sent up 
within time required: Fain v. R. R., 130-29. An offer to comply with statute by filing bond, 
etc., is too late after appeal dismissed: State v. Martin, 172-977. 


1419. Petition to rehear; execution restrained. A petition to rehear may be 
filed during the vacation succeeding the term of the court at which the judgment 
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was rendered, or within twenty days after the commencement of the succeeding 

term, and upon the filing of such petition the chief justice, or either of the 

associate justices, may, upon such terms as he sees fit, make an order restraining 

the issuing of an execution, or the collection and payment of the same, until the 

next term of said court, or until the petition to rehear shall have been determined. 
Rey., Ss. 1546; Code, s. 966; R. C., c. 33, s. 18; Supreme Court Rules 52, 53, 54. 


Proper and only way to review decision of supreme court is by petition to rehear; and not 
by a second appeal: Holland v. R. R., 143-437; Holley v. Smith, 132-36; Jones v. R. R., 131- 
133; Setzer v. Setzer, 129-296; Kramer v. R. R., 128-269; Hendon v. R. R., 127-110; Green 
v. Green, 143-406; Best v. Mortgage Co., 131-70; State Hospital v. Fountain, 129-90; Perry 
v. R. R., 129-334; Wright v. R. R., 128-77; Shoaf v. Frost, 127-307; Pretzfelder v. Ins. Co., 
123-164; Gerock v. Tel. Co., 147-1; Britt v. R. R., 148-37; Hunter v. Nelson, 151-184; Carson 
v. Ins. Co., 165-135; Latham v. Fields, 166-215. 

Second rehearing is permissible only when in first rehearing court has reversed or materially 
changed opinion sought to be reheard: Nelson v. Hunter, 145-334. Unnecessary to consider 
assignment of error in petition to rehear, ‘‘for that, granting correctness of every legal 
proposition laid down by court and that findings of fact supported by record, yet conclusion 
erroneous’’: Bunn y. Braswell, 142-113. Where new trial without passing upon certain 
exceptions and upon rehearing of exceptions upon which new trial granted is reversed, supreme 
court, personnel of same having been partially changed, orders a reargument of exceptions 
not passed upon, without petition for same being filed: Fleming v. R. R., 132-714. Motion 
for new trial upon newly discovered evidence is not properly before court upon petition to 
rehear: Flemming v. Borden, 127-214; see, also, Smith v. Moore, 150-158. Word ‘‘filed,’’ as 
used in section, defined: Bird v. Gilliam, 123-63. On petition to rehear case formerly decided, 
supreme court will not consider matters not contained in transcript of record: Presnell v. 
Garrison, 122-595. Petition to rehear must be upon record as it was at former hearing: 
Ibid. Rehearings granted only in exceptional cases, and, when granted, every presumption is 
in favor of judgment already rendered: Weisel v. Cobb, 122-67. Section cannot be allowed 
to give losing party absolute right to rehearing, and to have his petition considered by whole 
court contrary to its rule governing practice in such cases: Herndon y. Ins. Co., 111-384, 
wherein section generally discussed. This section and section 1417 are in pari materia, and 
must be construed together: Hmery vy. R. R., 102-234. Semble, that proper way to obtain 
relief against judgment of supreme court dismissing appeal on point of law is by petition to 
rehear, and not motion to reinstate: Bowen v. Fox, 99-127. Court will not, on petition to 
rehear, reéxamine same authorities and same course of reasoning in order to reverse judgment: 
Dupree v. Ins. Co., 93-237. Where grounds of error assigned in petition to rehear substantially 
same as those argued and passed upon in former hearing, court will not disturb judgment: 
Ruffin v. Harrison, 91-76—nor in such case will order restraining collection of execution upon 
judgment be granted, Ibid. 

Applications for rehearing are based only upon alleged errors in law and newly discovered 
evidence: Wilson v. Lineberger, 90-180—therefore such proceedings not proper mode of assert- 
ing claim to uncollected assets not included in former account of party to be charged, Ibid. 

Supreme court has no power to entertain petition to rehear criminal actions: State v. 
Council, 129-511; State v. Jones, 69-16; State v. Starnes, 94-981; State v. Lilliston, 141-887; 
State v. Ice Co., 166-403. 

Rehearing will not be granted after time limited: Strickland v. Draughan, 91-103; Young 
v. Greenlee, 85-593. When rehearing has been ordered and a manifest error is made to 
appear, court will correct it: Hodgin v. Bank, 125-503. The burden of showing error is on 
the petitioner: Webb v. Hicks, 125-201; Weisel v. Cobb, 122-67. Where first decision reversed 
on rehearing, purchasers of land, before time for rehearing expired, not protected: Bird vy. 
Gilliam, 125-76. Effect of reversal upon a new trial already had under first decision, see 
Hodgin v. Bank, 125-503. Point heard, considered and decided on former hearing will not be 
considered on rehearing where no new authority presented and nothing overlooked: Moore 
v. Beaman, 112-558. No rehearing granted on summary motion to modify final judgment of 
supreme court: Ruffin v. Harrison, 91-398. Case where rehearing granted, before opinion 
certified down, without formal petition: Robinson v. McDowell, 125-343. Court will not con- 
sider point not certified as erroneous by counsel making certificate: Kerr v. Hicks, 133-175. 
Case where former opinion modified, but petition dismissed: Coble v. Huffines, 133-426. 
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Where a decision has been certified down, the court has no jurisdiction to recall it and 
change the order; the remedy is by petition to rehear: Davis v. R. R., 176-186. 


GROUNDS FOR REHEARING. In order to obtain a rehearing it must appear either that 
decision handed down was clearly erroneous: School Directors v. Asheville, 137-503; In re 
Drury, 136-81; Capehart v. Burrus, 124-48; Hudson vy. Jordan, 110-250; Emry v. R. R., 105-45; 
Weathersbee v. Farrar, 98-255; Barcroft v. Roberts, 92-249; Wilson v. Lineberger, 90-180; 
University v. Harrison, 93-84; Devereux vy. Devereux, 81-12; Perry v. Tupper, 71-380—that 
some fact found and relied upon by court was incorrectly found, Webb v. Hicks, 125-200; 
Mullen y. Canal Co., 115-15—that decision was hastily made, Mullen v. Canal Co., 115-15; 
Hudson vy. Jordan, 110-250; Haywood v. Daves, 81-8—that material point of law or fact or a 
direct authority overlooked, Weston v. Lumber Co., 168-98; Mullen v. Canal Co., 115-15; 
Tucker v. Tucker, 110-333; Hudson v. Jordan, 110-250; Gay v. Grant, 105-478; Weathersbee 
v. Farrar, 98-255; Fisher v. Mining Co., 97-95; Dupree v. Ins. Co., 93-237; Lockhart yv. Bell, 
90-501; Mizell v. Simmons, 82-1; Haywood v. Daves, 81-8; Watson v. Dodd, 72-240—that, in 
its application of law or facts of case, court failed to consider material fact, Gay v. Grant, 
105-478—that new evidence has been discovered, Barcroft v. Roberts, 92-249; Wilson v. Line- 
berger, 90-180—that court overlooked material admissions in pleadings of prevailing party, 
Mason y. Pelletier, 80-66—that court did not consider material defenses, Williams v. Williams, 
71-216—or that some weighty consideration requires a rehearing, Emry v. R. R., 105-45; 
Fisher v. Mining Co., 97-95. 

No ground for a rehearing that opinion of court was not put in writing: Parker v. R. R., 
133-335. 

PRACTICE IN OBTAINING REHEARING. Petition must be filed in accordance with 
requirements of rule 12 (now rules 52 and 53) and this section: Strickland v. Draughan, 
91-103; Teeter v. Express Co., 172-620. Petition may be filed at any time before expiration 
of the first twenty days of the next succeeding term: Bird vy. Gilliam, 123-63, 125-79—and 
may be filed during term at which opinion filed, Emery y. R. R., 102-234. In computing time 
in which petition must be filed, first day must be excluded: Cook v. Moore, 95-4; Barcroft 
v. Roberts, 92-249—and last day also when falls on Sunday, Ibid. The time begins to run 
from the day the opinion is filed in the office of the clerk of supreme court: McGeorge v. 
Nicola, 173-733. Petition must contain plain, concise statement of facts or law overlooked or 
erroneously decided, and not mere argument: Weathers v. Borders, 124-610; White v. Jones, 
92-388—and must not assign other grounds for alleged error than those presented at first 
hearing, McDonald v. Carson, 95-377; Weathersbee v. Farrar, 98-255; but see Hodgin vy. 
Bank, 125-503; also cases cited in paragraph above. 

As bearing upon section, see Allen vy. R. R., 106-515; Morisey v. Swinson, 106-221; Solomon 
v. Bates, 118-322. 


1420. Records to be made. The court may order the clerk to record such parts 
of the record of cases as it may deem necessary. 
Rey., s. 1550; Code, s. 959. 


1421. Power to make rules of court. The justices of the supreme court shall 
prescribe and establish from time to time rules of practice for that court and 
also for the superior courts. The clerk shall certify to the judges of the superior 
court the rules of practice for such court, to be entered on the records thereof 


in each county. 

Rey., Ss. 1541; Code, s. 961; R. C., c. 38, s. 18; 1818, c. 963. ) 

Supreme court has exclusive power to prescribe rules for the conduct of cases therein: Lee 
vy. Baird, 146-361; Calvert v. Carstarphen, 133-27; Horton v. Green, 104-400; Herndon vy. 
Ins. Co., 111-384—and is not subject to legislative control, Calvert v. Carstarphen, 133-27; 
Herndon v. Ins. Co., 111-384; State v. Edwards, 110-511; Rencher v. Anderson, 93-105. 

Legislature may prescribe rules for the courts inferior to supreme court: Calvert y. Car- 
starphen, 133-27; State v. Edwards, 110-511; Cheek vy. Watson, 90-307—and if it fails to 
provide rules of practice in every particular, supreme court may do so, it having been given 
this power by statute, Calvert v. Carstarphen, 133-27; Barnes v. Easton, 98-116; Cheek v. 
Watson, 90-302; Johnson v. Sedberry, 65-5. 
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Rules of supreme court are mandatory, not directory: Calvert v. Carstarphen, 133-27; Wise- 
man y. Comrs., 104-330; Walker v. Scott, 102-487; Edwards v. Henderson, 109-84—and are 
sole code of practice for supreme court, and are to be observed as strictly as are legislative 
provisions as to practice in lower courts, Calvert v. Carstarphen, 133-28; Lee v. Baird, 146- 
361. 

Discussion of practice in supreme court and its powers under old and new constitution in 
Herndon v. Ins. Co., 111-384. 

Effect of failure to comply with various rules: Davis v. Wall, 142-450 (rules 19, 20, 27) ; 
Marable v. R. R., 142-557 (same); Lee v. Baird, 146-361 (rules 19, 21, 27); Thompson v. 
R. R., 147-412 (rules 19, 20, 21, 27); Ullery v. Guthrie, 148-417 (rules 19, 20); Smith v. 
Mfg. Co., 151-260 (rule 19); Pegram v. Hester, 152-765 (rule 27); Jones v. R. R., 153-419 
(rule 19) ; MeDowell v. Kent, 153-555 (rule 19); Wheeler v. Cole, 164-378 (rule 27); Porter 
v. Lumber Co., 164-396 (rule 19); Register v. Power Co., 165-234 (rules 19, 27); Carter v. 
Reaves, 167-131 (rule 27); Land Co. v. McKay, 168-83 (rule 17); Merritt v. Dick, 169-244 
(rule 19); Sloan v. Assurance Soc., 169-257 (rule 19); Estes v. Rash, 170-341 (rule 28) ; 
Thresher Co. v. Thomas, 170-680 (rule 27); Rogers v. Jones, 172-156 (rule 27); Phillips v. 
Junior Order, 175-133 (rule 36); Cox v. Lumber Co., 177-227 (rule 5). 

For last rules of practice in supreme court, see 174-828; in superior court, 174-847. 


Art. 38. Orricers oF Court 


1422. The court may appoint acting attorney-general. If the attorney-general 
should fail at any term of the supreme court to attend to the business which by 
law is assigned him, the court may appoint some counsel learned in the law to 
discharge his duties during the term. 

Revs. lool Code; s. 969)7R. C2 C33, 8.22, 18465 629. 


1423. Reporter. The supreme court may employ a reporter of its decisions. 
Rey., Ss. 1552 ; Code, s. 3363 ; 1893, c. 379, s. 4; 1897, c. 429. 
For compensation, see section 3889. 


1424. Clerk. The clerk of the supreme court shall be appointed by the court, 
and shall hold his office for eight years. 
Rev:, s. 1553; Const., Art. IV, s. 15. 


1425. Clerk’s bond and oath of office. Before undertaking his duties, the clerk 
of the supreme court shall enter into bond with sufficient surety payable to 
the state of North Carolina, in the sum of fifteen thousand dollars, conditioned 
for the faithful discharge of his duties and for the safe keeping of all records 
committed to his custody, which bond shall be lodged with the secretary of state ; 
and he shall also before said justices, or one of them, take the oaths which are 
prescribed for clerks of the superior court, and shall keep his office in the city 
of Raleigh. 


Revi, 8.2905 Codes. 958= RanG. 1G asses no elo GC. SoU mse Orel Sloe CHL OOo ESE: mEL os Os 
@, 23, 8. 34 1799, c. 5205s. 2. 


For annotations on official bonds generally, see sections 354, 356. 


1426. Clerk to report money on hand. The clerk of the supreme court shall, 
at the beginning of each fall term, produce to the court a statement on oath of 
all moneys remaining in his hands which have been paid into his office three 
years or more previous thereto, whether received directly from parties or from 
his predecessor in office, and is not detained in his hands by special order of the 


618 


1427 COURTS—Anrrt. 4 Ch. 27 


court, specifying therein the name of the person to whom the same is payable, 
and his address, if known; a copy of which report shall be transmitted to the 
state treasurer and to the auditor. 

Rey., s. 1554; Code, s. 1864; R. C., c. 73; 1823, c. 1186; 1831, c. 3. 


1427. Marshal appointed. The supreme court may appoint an officer to be 
styled Marshal of the Supreme Court, removable at will, who shall attend upon 
the court during its sessions. 

Rey., s. 1555; Code, s. 950; 1873-4, c. 34; 1881, c. 306. 


1428. Librarian appointed. The justices of the supreme court have charge 
of the law library and may, in their discretion, employ a librarian, who shall 
perform his duties under such rules and regulations as may be prescribed by the 
court. : 

Rey., s. 5084; Code, s. 3606; 1889, c. 482; 1883, c. 100. 


SUBCHAPTER II. SUPERIOR COURTS 


Art. 4. ORGANIZATION 


1429. Number of judges and solicitors. The state shall be divided into twenty 
superior court judicial districts, for each of which a judge and a solicitor shall 
be chosen in the manner now prescribed by law. 

1913, ce. 9, 63; Const., Art. 4, s. 10. 


The appointment of a judge before the district is created is invalid: State v. Shuford, 
128-588. See, also, Cook v. Meares, 116-582; Rhyne v. Lipscombe, 122-650. 


1430. Election and term of office of judges. The judges of the superior courts 
shall be elected in like manner as is provided for justices of the supreme court, 
and shall hold their offices for eight years. 

Const., Art. 4, s. 21. 

See annotations under Constitution. 


1431. Election and term of office of solicitors. A solicitor shall be elected for 
each judicial district by the qualified voters thereof, as is prescribed for mem- 
bers of the general assembly, who shall hold office for the term of four years, 
and prosecute on behalf of the state in all criminal actions in the superior 
courts, and advise the officers of justice in his district. 

Const.,.Art. 4, s. 28. 

See annotations under Constitution. 


1432. Residence and rotation of judges. Every judge of the superior court 
shall reside in the district for which he is elected. The judges shall preside in 
the courts of the different districts successively, but no judge shall hold the 
courts in the same district oftener than once in four years, but in case of the 
protracted illness of the judge assigned to preside in any district, or of any 
other unavoidable accident to him, by reason of which he shall be unable to 
preside, the governor may require any judge to hold one or more specified terms 
in said district in lieu of the judge assigned to hold the courts of the said 
district. 

Const., Art. 4, s. 11. 

See annotations under Constitution and under sections 1446, 1447, post. 
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1433. Oath of office. Every judge before he shall act as such shall, in open 
court, or before the governor, or before one of the judges of the supreme or 
superior courts, or before some justice of the peace, take the oath appointed for 
puble officers, and also an oath of office. The officer or court before whom the 
judge shall qualify shall cause the judge to subscribe the oaths by him taken, 
and having certified the same, shall return the oaths to the secretary of state, 
who shall carefully preserve them; and if any judge shall act in his office before 
he shall have taken the oaths directed, he shall forfeit and pay two thousand 
dollars, one-half to the use of the state and the other half to the person who shall 
sue for the same. 

pense s. 1497; Code, s. 924; R. C., c. 31, ss. 18, 19; 1777, c. 115; 1806, c. 694, s. 13; 1848, 
Cw: 

1434. Vacancies filled. All vacancies occurring by death, resignation or other- 
wise in the offices of justice of the supreme or judge of the superior court of the 
state shall be filled for the unexpired term at the next general election for mem- 
bers of the general assembly held after such vacancy is created. The persons 
elected at such election shall be commissioned by the governor immediately after 
the ascertainment of the result in the manner provided by law, and shall qualify 
and enter upon the discharge of the duties of the office within ten days after 
receiving such commission. 

tey., Ss. 1498; 1899, c. 6138; Const., Art. 4, s. 25. 


Cases of interest hereunder rendered prior to this enactment: Cloud v. Wilson, 72-155; Har- 
grove y. Hilliard, 72-169. 


1435. When judge may discharge solicitor. When any state solicitor, author- 
ized by election or appointment to act as prosecuting attorney for or in behalf 
of the state of North Carolina, in any of the courts of said state, shall appear at 
such court, in term time, drunk or intoxicated, or when it shall be brought to the 
knowledge of the judge presiding at such court that the solicitor whose duty it is 
to represent the state at such court is in the town in which such court is being 
held, drunk or intoxicated, at any time, it shall become the duty of such judge 
and he is hereby directed to immediately discharge such solicitor from the duties 
of such court, for the term then being held, and appoint some competent attorney 
to act as state solicitor for the term. The appointee shall be allowed all the fees 
and compensation belonging to the solicitor for such term. 

Rev., s. 1499; 1901, c. 717. 


Power of court to designate some one to act as solicitor in other cases: State v. Wood, 
175-809. 


Art. 5. JURISDICTION 


1436. Original jurisdiction. The superior court has original jurisdiction of 
all civil actions whereof exclusive original jurisdiction is not given to some other 
court; and of all criminal actions in which the punishment may exceed a fine 
of fifty dollars, or imprisonment for thirty days; and of all such affrays as shall 
be committed within one mile of the place where, and during the time, such court 
is being held; and of all offenses whereof exclusive original jurisdiction is given 
to justices of the peace, if some justice of the peace shall not within twelve 
months after the commission of the offense proceed to take official cognizance 
thereof. 


Rev., s. 1500; Code, s. 922; 1889, c. 504, s. 2; Const., Art. IV, ss. 12, 27; 1879, c. 92, s. 11; 
1881, c. 210. 
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Superior court of Beaufort county has concurrent jurisdiction with recorders’ courts in 
certain cases. Hx. Sess. 1918, c. 78. 

GENERAL OBSERVATIONS. As to meaning of term ‘‘superior court’’ in interpreting 
legislation establishing inferior courts, see Rhyne v. Lipscombe, 122-650. Legislature has 
power to establish, limit and define jurisdiction of superior courts: Bynum vy. Powe, 97-374— 
and to prescribe extent, manner, time and place of exercising their jurisdiction, Ibid.—but 
it cannot deprive them of any constitutional or inherent powers essential to their existence, 
Ex parte McCown, 139-95; Mott v. Comrs., 126-866; Scott v. Fishblate, 117-275, and cases 
cited—nor can it abolish them in whole or in part, Pate v. R. R., 122-877; Rhyne v. Lipscombe, 
122-650. While jurisdiction of superior court may be made largely appellate by conferring 
such part of its original jurisdiction on such inferior courts as legislature may provide, yet 
its jurisdiction must be retained by original or appellate process: Rhyne vy. Lipscombe, 122- 
650. The legislature can confer upon courts established by it inferior to supreme court ex- 
clusive original jurisdiction, or jurisdiction concurrent with superior court, of matters hereto- 
fore cognizable in superior court (except appellate jurisdiction over justices of the peace): 
Pate v. R. R., 122-877; Tate v. Comrs., 122-661—yet it cannot change status of superior court 
as head of superior court system, Taylor v. Johnson, 171-84; Pate v. R. R., 122-877—nor can 
it emasculate the superior courts by transferring concurrent jurisdiction of cases, which have 
originated and are pending in them, down to circuit or other inferior court, Tate v. Comrs., 
122-661. 

For creation and jurisdiction of recorder’s court, see section 1536 et seq. 

Constitutional jurisdiction of superior courts, generally, may be stated as intermediate 
between supreme court and courts of justices of the peace: Mott v. Comrs., 126-866. Code 
of Civil Procedure does not take away from superior courts jurisdiction heretofore exercised 
by courts of equity: Barcello v. Hapgood, 118-712; Wilson v. Bynum, 92-717. Courts of state 
have jurisdiction only of criminal offenses committed within its territorial boundaries: State 
vy. Mitchell, 83-674—-though if committed in another state, that is matter of defense under 
plea of not guilty, Ibid. Court must have jurisdiction of subject before it can adjudge any- 
thing, and therefore has no jurisdiction over lands in another state: Davenport v. Gannon, 
123-362. 

Consent of parties cannot give jurisdiction generally where same does not attach under 
constitution and laws: Cary vy. Allegood, 121-54; State v. Miller, 100-543; Planing Mills v. 
MeNinch, 99-517; Hawkins v. Hughes, 87-115; Leach v. R. R., 65-486; Branch v. Houston, 
44-87—-yet when complaint does not show jurisdiction as to parties and subject-matter, parties 
can consent to amendment whereby such jurisdiction appears, Planing Mills v. MeNinch, 
99-517—and it seems that court has power to allow such amendment without consent of defend- 
ants, Ibid. 

Superior court has exclusive original jurisdiction in all cases when same not given to some 
other court: State v. Waldrop, 63-508; Wilmington v. Davis, 63-582. 

Where total want of jurisdiction apparent upon face of proceedings, court will of its own 
motion stay, quash or dismiss suit: Short v. Gill, 126-803; State v. Miller, 100-543; Hannah 
v. R. R., 87-851; McMinn v. Hamilton, 77-300; Israel v. Ivey, 61-551; Branch v. Houston, 
44-85—but where such not the case, objection must in apt time be brought forward by plea 
to jurisdiction, otherwise there is no implied waiver of objection, Short v. Gill, 126-803; 
MeMinn vy. Hamilton, 77-300; Branch vy. Houston, 44-88. 

Where complaint states facts upon which action, either in tort or contract, could be based, 
courts will so treat action as to sustain jurisdiction: Mitchem v. Pasour, 173-487; White v. 
Eley, 145-36; Parker v. Express Co., 132-130; Sams v. Price, 119-572; Brittain v. Payne, 
118-989; Schulhofer v. R. R., 118-1096; Bowers v. R. R., 107-721; Stokes v. Taylor, 104-394. 
Though judgments are not treated as contracts for all purposes, they are so treated for pur- 
pose of distinguishing therefrom causes of action ex delicto: Moore vy. Nowell, 94-265. The 
legal existence of a court cannot be drawn in question by a plea to the jurisdiction, for such 
a plea presupposes that the court was regularly called and organized, as jurisdiction means 
the right to hear and determine causes between litigants, which nothing but a court can do: 
State v. Hall, 142-710. 


JURISDICTION, CIVIL ACTIONS ARISING EX CONTRACTU. Where sum demanded 
in good faith in action on contract exceeds $200 the superior court has jurisdiction: Carter 
v. R. R., 126-437; Horner School v. Wescott, 124-519; Burrell v. Hughes, 116-431; Martin v. 
Goode, 111-288; McPhail v. Johnson, 109-571; Maggett v. Roberts, 108-174; Kearns v. Heit- 
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man, 104-332; Moore v. Nowell, 94-265; Usry v. Suit, 91-406; Coggins v. Harrell, 86-317; 
Morris v. Saunders, 85-138; Brickell v. Bell, 84-82; Dalton v. Webster, 82-279; Walton v. 
Walton, 80-26; Bryan v. Rousseau, 71-194; Fell v. Porter, 69-140. 

It is the amount demanded in good faith, along with the other facts which reasonably tend 
to support it, that fixes the jurisdiction: R. R. v. Iron Works, 172-188; Petree v. Savage, 
171-437; Wooten v. Drug Co., 169-64; Tillery v. Benefit Society, 165-262; Faircloth v. Ken- 
law, 165-228; Realty Co. v. Corpening, 147-613; Thompson v. Express Co., 144-389; Watson v. 
Farmer, 141-452; Shankle v. Ingram, 133-254; Boyd v. Lumber Co., 132-184; Sloan v. R. R., 
126-487; Cromer v. Marsha, 122-563; Morris v. O’Briant, 94-72; Wiseman v. Witherow, 90-140. 
As to what is the real amount demanded that determines jurisdiction, see Brantley v. Finch, 
97-91; Dalton v. Webster, 82-283; Bryan v. Rousseau, 71-194; Froelich v. Express Co., 67-3; 
Fell v. Porter, 69-142; Hedgecock vy. Davis, 64-651. 

Though there may be several causes of action, each of which is for less than $200, if aggre- 
gate demand is for more than $200, superior court has jurisdiction, when causes can be joined 
in one action: Boyd vy. R. R., 132-184; Sloan v. R. R., 126-487; Carter v. R. R., 126-437; 
Burrell v. Hughes, 116-430; Martin v. Goode, 111-289; Maggett v. Roberts, 108-174; Moore 
v. Nowell, 94-265—but should demand be reduced under $200 by failure of proof or by sus- 
taining a demurrer to any part thereof or to some of the causes of action, jurisdiction would 
not thereby be ousted, Brown v. Southerland, 142-227; Boyd v. R. R., 132-187; Shankle vy. 
Ingram, 133-259; Martin v. Goode, 111-289; Usry v. Suit, 91-406; Brickell v. Bell, 84-82— 
except when sum demanded is so palpably in bad faith as to amount to a fraud on jurisdic- 
tion: Martin v. Goode, 111-289; Wiseman vy. Witherow, 90-140—or where there is misjoinder 
of parties, Martin v. Goode, 111-289; Mitchell vy. Mitchell, 96-14. Where the action was 
before a justice of the peace for the same cause, and excess over $200 was remitted, plaintiff 
cannot recover more than $200 in the superior court: Brock v. Scott, 159-513. 

Where items of account constitute one transaction, or different accounts have been combined 
into one statement and assented to, if the amount is over $200, the superior court has juris- 
diction: Copland v. Tel. Co., 136-11; Fort v. Penny, 122-230; Cotton Mills v. Cotton Mills, 
115-475; Simpson v. Elwood, 114-528; Marks v. Ballance, 113-28; MePhail v. Johnson, 109- 
571; Kearns vy. Heitman, 104-332; Jarrett v. Self, 90-478; Magruder v. Randolph, 77-79; 
Hawkins vy. Long, 74-781; Boyle v. Robbins, 71-130; Caldwell v. Beatty, 69-365; Waldo v. 
Jolly, 49-173. And such account cannot be split up so as to give a justice of the peace juris- 
diction: Jarrett v. Self, 90-478, and other cases cited supra. See, also, annotations under sec- 
tion 1473. 

Superior court has no jurisdiction of action ex contractu where sum sought to be recovered 
is $200 or less: Howard v. Ins. Co., 125-49; Gillam v. Ins. Co., 121-369; Powell v. Allen, 
103-46; Burbank v. Comrs., 92-257; Hannah v. R. R., 87-351; MeDonald v. Cannon, 82-245; 
Foster v. Penny, 76-131; Pullen v. Green, 75-217; Latham y. Rollins, 72-454; Templeton y. 
Summers, 71-269; Froelich v. Express Co., 67-1; Winslow v. Weith, 66-432—no jurisdiction 
where debt sued on was for over $200 and payments reduced it to less than $200, Wiseman 
v. Witherow, 90-140; Harvey v. Johnson, 133-352—nor where tort is waived and action is on 
contract for less than $200, Winslow v. Weith, 66-432. 

The superior court having jurisdiction in actions whereof justices have not exclusive original 
jurisdiction, it has jurisdiction of actions on contract for $200 and less where title to land 
in controversy: Brown v. Southerland, 142-225; Smith v. Garris, 131-36; Alexander v. Gibbon, 
118-805; Wright v. Harris, 116-460; Boone v. Drake, 109-83; Edwards v. Cowper, 99-421; 
Forsythe v. Bullock, 74-135; Credle v. Gibbs, 65-192—-and the controversy referred to must be 
between the parties, Davis v. Davis, 83-71; Evans v. Williamson, 79-86. Mere allegation of 
defendant in action on contract for $200 or less that title is in controversy will not give juris- 
diction to superior court: Brown v. Southerland, 142-225; Pasterfield v. Sawyer, 132-258; 
McDonald v. Ingram, 124-272; Alexander v. Gibbon, 118-805; Paine v. Cureton, 114-608; 
Hahn vy. Guilford, 87-172. Defendant, by moving to dismiss on pleadings, cannot oust juris- 
diction of superior court, provided complaint sets forth facts which present case in which 
title to real estate is in controversy: Brown v. Southerland, 142-225. See sections 1473, 1477. 

In action for forcible entry and detainer, superior court and not justice has jurisdiction: 
Perry v. Shepherd, 78-83; State v. Yarborough, 70-250; Railroad yv. Sharpe, 70-509. Superior 
court and not justice has jurisdiction of action of vendor against vendee for possession: 
Johnson vy. Hauser, 82-375—and where vendor brought summary ejectment against vendee, 


622 


1436 COURTS—Aarr, 5 Ch. 27 


claiming that vendee had abandoned his rights and sustained the relation of tenant, justice 
had no jurisdiction if evidence of abandonment insufficient, Boone v. Drake, 109-79. 

In action on penal bond, where penalty of bond does not exceed $200, a justice of the peace 
and not the superior court has jurisdiction, same being an action ex contractu: Railroad v. 
Hardware Co., 135-73; Darden v. Blount, 126-251; Joyner v. Roberts, 112-114; Coggins v. 
Harrell, 86-317; Bryan v. Rousseau, 71-194; Fell v. Porter, 69-140—likewise in action for the 
recovery of a penalty given by statute not over $200, Carter v. R. R., 126-437; Henderson v. 
Davis, 106-88; Doughty v. R. R., 78-22; Maggett v. Roberts, 108-174; Katzenstein v. R. R., 
84-688—and in action on penal bond greater than $200, plaintiff cannot remit excess to bring 
it within justice’s jurisdiction, Coggins v. Harrell, 86-317; Morris v. Saunders, 85-140. Where 
several counterclaims pleaded, the aggregate sum will be taken as jurisdictional amount: 
Electric Co. v. Williams, 123-51. Judgment by confession without action, founded on contract 
in superior court for sum not in excess of $200, is void for want of jurisdiction: Slocumb v. 
Shingle Co., 110-24. 


JURISDICTION, CIVIL ACTIONS ARISING EX DELICTO. In all actions ex delicto, 
where the value of the property in controversy does not exceed $50, the superior court and 
the court of a justice of the peace have concurrent jurisdiction: Houser y. Bonsal, 149-51; 
Duckworth v. Mull, 143-461; Watson v. Farmer, 141-452; Thomas v. Cooksey, 130-148; Kiser 
v. Blanton, 123-400; Malloy v. Fayetteville, 122-480; Johnson vy. Williams, 115-33; Crinkley 
v. Egerton, 113-142; Harvey v. Hambright, 98-446; Montague v. Mial, 89-137; Noville vy. 
Dew, 94-43; Ashe v. Gray, 90-137—but where value exceeds $50 superior court has exclusive 
original jurisdiction: McDonald vy. Cannon, 82-247; Crinkley v. Egerton, 113-142; Spencer v. 
Bell, 109-39; Bowers v. Railroad, 107-722; Asher y. Reizenstein, 105-213; Long v. Fields, 
104-221; Edwards v. Cowper, 99-421; Noville v. Dew, 94-43; Barneycastle v. Walker, 92-198; 
Womble v. Leach, 83-84. See section 1474. 

The jurisdiction is determined by the damages claimed or the value of the property involved, 
being the amount demanded in good faith: Thompson v. Express Co., 144-389; Watson v. 
Farmer, 141-452; Noville v. Dew, 94-45; see, also, Knight v. Taylor, 131-84; Sloan v. R. R., 
126-487, and cases cited on page 490; Cromer v. Marsha, 122-563; Martin v. Goode, 111-288; 
Brantley v. Finch, 97-91; Morris v. O’Briant, 94-72; Moore v. Nowell, 94-265; Wiseman vy. 
Witherow, 90-140. The words ‘‘property in controversy’’ mean the value of the injury com- 
plained of and involved in the litigation: Duckworth yv. Mull, 143-461; Malloy v. Fayetteville, 
122-480; but see Noville v. Dew, 94-43; Pippin vy. Ellison, 34-61; Smith v. Campbell, 10-590. 
Mere demand of judgment for amount of damages greater than alleged in complaint will 
not give superior court jurisdiction: Bowers v. R. R., 107-721. 

Where action, brought for tort in justice’s court, goes up to superior court on appeal, the 
jurisdiction being concurrent, that court will take cognizance, however irregular the proceedings 
in the justice’s court may have been: Boing v. R. R., 87-364. In action by landlord against 
tenant to recover crop or value thereof, it appeared that tenant’s contract was to pay him 
one-fourth of crop or $200, the superior court has jurisdiction, since action not on contract, 
but for possession of crop: McGehee v. Breedlove, 122-277. 

Where complaint alleges two causes of action, one for deceit in sale of horse and other for 
breach of warranty, in each damages claimed less than $150, and verdict against plaintiff 
on first, but for him in sum of $65 on second, superior court has jurisdiction: Fields v. 
Brown, 160-295; Long v. Fields, 104-221; see Harvey v. Hambright, 98-446; Ashe v. Gray, 
90-137; Bullinger v. Marshall, 70-520. 

See annotations under section 1474. 


JURISDICTION IN EQUITY AND PROBATE MATTERS. The Code of Civil Procedure 
does not take away from superior courts jurisdiction heretofore exercised by courts of equity: 
Bareello v. Hapgood, 118-712; Wilson v. Bynum, 92-717. Superior court possesses same 
equitable powers and jurisdiction, when not limited by statute, formerly exercised by courts 
of equity: Settle v. Settle, 141-553; McLarty v. Urquhart, 153-339. 

Justices’ courts have no jurisdiction to enforce an equity, such jurisdiction being lodged in 
the superior court: Weathers v. Borders, 124-612; Smaw v. Cohen, 95-85; Levin v. Gladstein, 
142-482; Markham v. McCown, 124-163; Kiser v. Blanton, 123-400; Holden v. Warren, 118- 
326; Cotton Mills v. Cotton Mills, 116-649, and cases cited: Bell v. Howerton, 111-69; Hunter 
y. Yarborough, 92-68; Dougherty v. Sprinkle, 88-300; Lutz v. Thompson, 87-337; McAdoo 
v. Callum, 86-419; Fisher v. Webb, 84-50. See annotations under section 1473. 
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Superior court has jurisdiction of action on county treasurer’s bond: Wright v. Kinney, 
123-618—of application for mandamus against treasurer, Ibid.; Robinson v. Howard, 84-151— 
of action to foreclose mortgage, although debt secured less than $200, Murphy v. McNeill, 
82-221—of counterclaim consisting of alleged indebtedness arising out of unadjusted partner- 
ship dealings, Love v. Rhyne, 86-576—of creditor’s bill, Wadsworth y. Davis, 63-251; Mebane 
v. Layton, 86-572; Fulp v. Power Co., 157-157—of actions to set up lost bonds and deeds, 
McCormick vy. Jernigan, 110-406—of action by creditor to subject property fraudulently con- 
veyed by debtor to payment of debt, Mebane v. Layton, 86-572; Greer v. Cagle, 84-385—of 
action for specific performance, Keener v. Den, 73-132—to declare trust in real estate and 
have title executed to plaintiff, and also to impeach a sale of the land under decree of probate 
court had in special proceeding then ended, Gulley v. Macy, 81-356—to enjoin sale of land 
subject to dower, which was estimated by taking into consideration decedent’s interest in the 
realty of an insolvent firm to adjust the rights of widow and firm creditors, Sparger v. Moore, 
117-449—to issue writs of mandamus, Tate v. Comrs., 122-661—of action by assignee of dower 
right to enforce allotment of same, Parton y. Allison, 109-674; see, also, In re Gorham, 177-271; 
Efland vy. Efiand, 96-488—of action to charge separate property of married woman with pay- 
ment of debts, Planing Mills v. MeNinch, 99-518; Moore v. Wolfe, 122-711; Patterson v. 
Gooch, 108-503; Berry v. Henderson, 102-525; Smaw v. Cohen, 95-85; Dougherty v. Sprinkle, 
88-300; Neville v. Pope, 95-346; Weathers v. Borders, 124-612; but see Robinson y. Jarrett, 
159-165, and cases cited under section 2507. 


Superior court has jurisdiction of action on claim for contribution by one defendant against 
another where amount exceeds $200, except in cases of contribution between persons claiming 
as devisees under will or as heirs at law of testator to whom undevised land has descended, 
Wharton v. Wilkerson, 92-407—of action instituted by creditor of lunatic for recovery of debt 
contracted prior to lunacy, Blake v. Respass, 77-193—-of action to foreclose mortgage where 
mortgaged property allotted to bankrupt by court of bankruptcy as homestead, Brown v. 
Hoover, 77-40—of action to recover legacy where executor has assented to it or it is sought 
to be enforced as a trust, Hendrick v. Mayfield, 74-626; McFarland v. McKay, 74-258; Hodge 
v. Hodge, 72-616; Miller v. Barnes, 65-67—of action by administrator against widow, heirs and 
all other interested parties, for account and restraining order where ground for equitable relief 
alleged, Kirkman v. Phipps, 86-428—of action to enforce express trust created by contract and 
also constructive trust arising ex delicto, Oliver v. Wiley, 75-320—of action by creditor against 
administrator for breach of contract made by intestate, Shields v. Payne, 80-291—of action 
to have defendant declared a trustee in which statement of his account as executor demanded 
as necessary incident to determination of same, Cain vy. Nicholson, 77-411—of action to sur- 
charge and falsify an account, Houston vy. Dalton, 70-662—of action for cancellation of 
fraudulent releases obtained from plaintiffs, and account and settlement of estate of decedent, 
Netherton v. Candler, 78-88. 

Superior court has jurisdiction concurrent with probate court of actions to compel admin- 
istrator to account and other actions of like nature: Pegram v. Armstrong, 82-326; Fisher 
v. Trust Co., 138-90; Godwin v. Watford, 107-168; Bratton v. Davidson, 79-423; see, also, 
section 135—of actions to enforce settlement of estates and their subjection to payment of 
debts, Shober v. Wheeler, 144-403; Shields v. Payne, 80-293; Haywood y. Haywood, 79-42. 
Advisory jurisdiction in the construction of wills: Reid v. Alexander, 170-303; Heptinstall v. 
Newsome, 146-503. 

Superior court has jurisdiction of a proceeding in the nature of a bill of interpleader, 
although amount involved is under $200: Timber Co. v. Wells, 171-262. To appoint a trustee 
to prevent a failure of trust: Gold Miming Co. v. Lumber Co., 170-273. To punish for con- 
tempt in violating order of court, by striking out answer and rendering judgment: Lumber 
Co. v. Cottingham, 168-544. 

Superior court has no jurisdiction of original motion to set aside execution and order of sale 
granted by justice of peace: Hamer v. McCall, 121-197—to direct disposition of money paid 
into office of clerk by executors, administrators and collectors under sections 148 and 149, 
Cassidey, ex parte, 95-225—to issue writ of prohibition, Perry v. Shepherd, 78-83—to change 
the compensation of a trustee as fixed in the deed of trust, Banking Co. v. Leach, 169-706— 
but may determine reasonableness of expense of attorney for trustee, Ibid. 


Quere: Whether superior court has original jurisdiction of proceedings for removal of execu- 
tors and administrators: Edwards v. Cobb, 95-4. 
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JURISDICTION IN CRIMINAL ACTIONS. Superior court has exclusive original juris- 
diction of all criminal actions whereof original jurisdiction not conferred upon inferior courts: 
State v. Waldrop, 63-508—and has concurrent jurisdiction of all offenses within justice’s 
jurisdiction where indictment made after six months (now twelve) from date of crime and no 
justice has taken cognizance of same, State v. Dalton, 101-682; State v. Roberts, 98-756; 
State vy. Cunningham, 94-824; State v. Reaves, 85-553; State v. Watts, 85-519; State v. Berry, 
83-604; State v. Moore, 82-659; State v. Hooper, 82-663. See section 1481, jurisdiction of 
justice; sections 1541, 1567, recorder’s court. 

Superior court has exclusive original jurisdiction of assaults with deadly weapons: State 
v. Roseman, 108-766; State v. Phillips, 104-786; State v. Murphy, 101-701; State v. Cunning- 
ham, 94-824; State v. Taylor, 84-774; State v. Moore, 82-659—of assaults where serious dam- 
age done, State v. Shelly, 98-673; State v. Huntley, 91-617; State v. Cunningham, 94-824; 
State v. Taylor, 84-773; State v. Moore, 82-659—of assaults with intent to commit rape, 
State v. Taylor, 84-773; State v. Moore, 82-659—of assaults with intent to kill, Ibid.—of 
offenses punishable within court’s discretion, State v. Cherry, 72-124; State v. Perry, 71-523; 
State v. Heidelburg, 70-496—of misdemeanor punishable by fine of not less than ten dollars 
nor more than fifty or by imprisonment of not less than ten days, State v. Hampton, 77-526— 
of misdemeanors where punishment is by a fine exceeding fifty dollars or imprisonment exceed- 
ing thirty days, Washington v. Hammond, 76-33—of offense of retailing spirituous liquors 
without license, State v. Edwards, 113-653; State v. Deaton, 101-728; State v. Cooper, 101- 
684—of allowing stock to run at large where statute prescribes fine of $10 for each hog per- 
mitted to run at large, and warrant charges running at large of ten hogs, State v. Wiseman, 
131-795. 

Superior court has jurisdiction concurrent with justice’s court of affrays committed within 
one mile of place of the sitting of court: State v. Bowers, 94-910—and has jurisdiction as to 
both offenders where in an affray a deadly weapon is used, State v. Coppersmith, 88-614. 

A deadly weapon is not one that must or may kill, but one which would likely produce death 
by manner of its use by defendant: State v. Beal, 170-764; State vy. Sinclair, 120-603; State 
v. Archbell, 139-537; State v. Norwood, 115-789—is an instrument capable of producing death, 
State v. Huntley, 91-167—some weapons being deadly per se, others owing to manner of their 
use become deadly, State v. Archbell, 139-537; State v. Huntley, 91-617—but a club is ex vi 
termini a deadly weapon, State v. Phillips, 104-786; State v. Porter, 101-713—as is also an 
axe, State v. Shields, 110-497—and court will take judicial notice that a pistol is also a deadly 
weapon, State v. Swann, 65-330. 

Whether weapon used is a deadly weapon is a question of law for the court where there is 
no dispute about the facts concerning its character, size, etc.: State v. Sinclair, 120-603; 
State v. Norwood, 115-789; State v. Phillips, 104-786; State v. Speaks, 94-865; State v. West, 
51-505; State v. Huntley, 91-617; State v. Collins, 30-407; State v. Craton, 28-164—and in 
determining the question, the size, nature and manner of use of weapon, and size and strength 
of assailant, and person upon whom it is used, should be considered, State v. Sinclair, 120- 
603—as a gun or a penknife, under certain circumstances, may both be deadly weapons, Ibid.— 
for even a pin is a deadly weapon where it is pushed down the throat of an infant, producing 
death, State vy. Norwood, 115-789. Where the deadly character of the weapon is to be deter- 
mined by the relative size and condition of the parties and the manner in which it is used, it 
is proper and necessary to submit the matter to jury with proper instructions: State v. Beal, 
170-764; State v. Archbell, 139-537, citing State v. Huntley, 91-621. 

As to ‘‘serious damage done’’ it is necessary to describe the damage done, its character and 
extent, so that court can see from face of indictment that the damage was serious: State v. 
Battle, 130-657; State v. Stafford, 113-635; State v. Phillips, 104-786; State v. Porter, 101- 
713; State v. Shelly, 98-673; State v. Earnest, 98-740; State v. Russell, 91-624; State v. 
Moore, 82-659. ‘‘Serious damage’’ must be such physical injury as gives rise to great bodily 
pain: State v. Nash, 109-824—or must be such as is damaging to the peace, good order, 
decencies and proprieties of society, State v. Huntley, 91-620. 

Affray is the fighting together of two or more persons in a public place to the terror of the 
citizens: State v. Allen, 11-356; State v. Woody, 47-335; State v. Perry, 50-9—or the using 
of abusive language in a public place, thereby bringing on a fight, State v. Perry, 50-9; State 
vy. Robbins, 78-4381. 

Where indictment charges assault with deadly weapon, or other offense of which superior 
court has jurisdiction, and proof shows simple assault or other lesser degree of offense, juris- 


40 625 


1437 COURTS—Art. 5 Ch. 27 


diction of superior court not ousted: State v. Fritz, 133-725; State v. Price, 111-705; State 
v. Roseman, 108-765; State v. Fesperman, 108-770; State v. Porter, 101-715; State v. Harnest, 
98-740; State v. Johnson, 94-863; State v. Cunningham, 94-824; State v. Russell, 91-624; 
State v. Speller, 91-528; State v. Ray, 89-587; State v. Reaves, 85-553. Charge of simple 
assault in indictment gives superior court prima facie jurisdiction and puts burden on defend- 
ant to show twelve months had not elapsed since commission of offense and before superior 
court took jurisdiction: State v. Shelly, 98-673; State v. Fesperman, 108-771; State v. Porter, 
101-714; State v. Earnest, 98-748; State v. Moore, 82-662. 

The superior court has jurisdiction of an affray in which deadly weapon was used, but if 
one of the parties did not use a deadly weapon, his conviction before a justice is a valid 
defense: State v. Lancaster, 169-284; but not if judgment rendered by collusion, State v. 
Dockery, 171-828. 

Bill of indictment is required, on appeal from a justice, in a criminal case over which the 
justice has no jurisdiction: State v. McAden, 162-575. Billi found by grand jury for assault 
and battery need not aver that deadly weapon was used: State v. Taylor, 83-801—that any 
serious damage done, Ibid.—that six (now twelve) months had elapsed before finding of bill, 
and no justice had taken jurisdiction, Ibid.; State v. Moore, 82-659—or that offense was com- 
mitted within one mile of court during session thereof, State v. Taylor, 83-601—but where 
jury by special verdict finds that assault was committed within six (now twelve) months next 
before finding of indictment, jurisdiction of superior court ousted, State vy. Berry, 83-601. 

Objection to jurisdiction is matter of defense and may be taken advantage of under plea 
of not guilty: State v. Reaves, 85-553; State v. Berry, 83-604; State v. Taylor, 83-601; State 
v. Moore, 82-659; State v. Hooper, 82-663. 


1437. Concurrent jurisdiction. In all cases in which by any statute original 
jurisdiction of criminal actions has been taken from the superior court and vested 
exclusively in courts of inferior jurisdiction, such exclusive jurisdiction is hereby 
divested, and jurisdiction of such actions shall be concurrent and exercised by 
the court first taking cognizance thereof. Appeals shall be, as heretofore, to the 
superior court from all judgments of such inferior courts: Provided, that this 
section shall not apply to the counties of Cabarrus, Forsyth, Gaston, Mecklen- 
burg, and Surry. 

1919, ¢. 299. 


1438. Jurisdiction in vacation or at term. In all cases where the superior 
court in vacation has jurisdiction, and all of the parties unite in the proceedings, 
they may apply for relief to the superior court in vacation, or in term time, at 
their election. 

Rey., s. 1501; Code, c. 10, s. 280; 1871-2, c. 3. 

Judge has no power to decide any matter out of courthouse except ‘‘chambers business’’ 
without consent: Delafield v. Construction Co., 115-22; May v. Ins. Co., 172-795. 

Judge has no power to render judgment after expiration of term of court without consent 
of parties, except in cases where law clothes him with jurisdiction at chambers: Hardin v. 
Ray, 89-264—has no right to amend a judgment, Hinton v. Ind. Co., 116-22—nor to make order 
in bastardy prejudicial to mother, State vy. Parsons, 115-730. 

By consent a judgment or order can be signed in vacation: Hawkins vy. Cedar Works, 122- 
87; Bank y. Gilmer, 118-668; Fertilizer Co. v. Taylor, 112-141; Brooks v. Stephens, 100-297; 
Anthony v. Estes, 99-598; Bynum y. Powe, 97-374; Coates v. Wilkes, 94-174; Branch v. Walker, 
92-87; McDowell v. McDowell, 92-227; Shackleford v. Miller, 91-181; Hardin v. Ray, 89-364; 
Badger v. Daniel, 82-468; Molyneaux v. Huey, 81-106; Harrell v. Peebles, 79-26; Hervey v. 
Edmunds, 68-243. 

Consent order that judgment of confirmation of judicial sale may be entered up in vacation 
is valid: Crabtree v. Scheelky, 119-56. 

By consent a cause can be heard and judgment signed outside of district: Hawkins v. 
Cedar Works, 122-87. 

Trial judge may, by consent, determine a case after adjournment of court, although his 
riding of district be finished before his decision is rendered: Benbow v. Moore, 114-263. As 
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to hearing causes, making orders and signing judgments outside of county by consent, see 
Cox v. Boyden, 175-368; s. ¢., 167-320; Barger v. Alley, 167-262; Hawkins v. Cedar Works, 
122-87; Henry v. Hilliard, 120-479; Crabtree v. Scheelky, 119-56; Bank v. Gilmer, 118-668; 
Brooks v. Stephens, 100-297. 

It seems that superior court has power to make amendment to interlocutory order in an- 
cillary proceeding out of term. If appellant does not except at the time he will be taken 
to have assented to it: Coates v. Wilkes, 94-174. 

As to hearing motions out of county during vacation, see Ledbetter v. Pinner, 120-457; 
Skinner v. Terry, 107-103; McNeill v. Hodges, 99-248; Gatewood v. Leak, 99-363; Bynum y. 
Powe, 97-374; Coates v. Wilkes, 94-174. 

Where judgment rendered in vacation by consent, but not entered of record before judge 
went out of office, a motion at subsequent term to enter the judgment nunc pro tunc will be 
allowed: McDowell v. McDowell, 92-227. 

Resident judge of district has no other powers within such district in vacation than any other 
judge of superior court: State v. Ray, 97-510. 

Quere: Whether judge can grant judgment taxing county with payment of costs at chambers 
and in vacation: Ibid. 


1439. Appellate jurisdiction. The superior court has appellate jurisdiction 
of all issues of law or of fact, determined by a clerk of the superior court or 
a justice of the peace, and of all appeals from inferior courts for error assigned, 
in matters of law, as provided by law. 

Rey., s. 1502; Const., Art. IV, ss. 12, 27; Code, s. 9238. 

’ For appeals from clerk to superior court, see sections 633-637—from justice of the peace, 
see section 1528—from corporation commissioners, see sections 1097-1099—from county com- 
missioners, as to establishment of roads, see sections 3761, 3764—-from recorder’s court, see 
sections 1546, 1574. 

The superior court has general appellate power over the inferior courts: Taylor v. Johnson, 
171-84; State v. Tripp, 168-150; Rhyne v. Lipscombe, 122-650. Jurisdiction of superior court 
on appeal is entirely derivative, and if lower court had no jurisdiction, superior court has 
none: McLaurin v. McIntyre, 167-350; State v. Wiseman, 131-797; Ijames v. McClamrock, 
92-362; Raisin v. Thomas, 88-150; Boing v. R. R., 87-364; Boyett v. Vaughan, 85-365— 
and the superior court cannot allow a counterclaim in excess of the jurisdiction of the lower 
court, Fertilizer Works v. Aiken, 175-398. See, also, annotations under section 660. 

In appeals from the clerk, the court has complete jurisdiction: In re Anderson, 132-243, 
and annotations under section 637. 


1440. Cases transferred from former courts. All suits, petitions and other 
proceedings pending in the late courts of equity, and in the late courts of pleas 
and quarter sessions, and not determined by final judgment or decree, and all 
such cases wherein any act was decreed to be done or deed to be executed, and 
said act was not done or deed executed, may be transferred to the superior court 
of the county in which they were pending, at the instance of any person inter- 
ested. And the superior court shall have power to make all orders, judgments 
and decrees that shall be necessary for finally adjudicating and settling the same. 

Rey., s. 1503; Code, s. 944; 1871-2, c. 161; 1873-4, c. 188; 1874-5, c. 81; 1876-7, c. 9. 

Section gives any party interested right to have proceedings, lately pending in courts of 
equity and pleas and quarter sessions, transferred to superior court: Herman vy. Watts, 
107-646. 

Courts which existed under former system continued to act and were recognized as courts 
until adoption of code of civil procedure: Lash v. Thomas, 86-313. 

Action not transferred to docket of superior court according to law is subsisting one until 
disposed of by judgment: Murrill v. Humphrey, 88-138. 

Section merely referred to in Adams v. Howard, 110-18; Runnion vy. Ramsay, 93-410; 
Curtis’s Heirs, 82-438. 
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Art. 6. JvupicraLt Districts anp TERMS oF CourRT 


1441. Number of districts. The state shall be divided into twenty superior 
court judicial districts, numbered first to twentieth, composed of the counties 
hereafter designated in this chapter. 

19137 ¢. 63 371913; c. 196. 

An act creating a judge without a district is void: State v. Shuford, 128-588. 


1442. Eastern and western judicial divisions. The state shall be divided into 
two judicial divisions, the Eastern and Western Judicial Divisions. 

The counties which are now or may hereafter be included in the judicial 
districts from one to ten, both inclusive, shall constitute the Eastern Division, 
and the counties which are now or may hereafter be included in the judicial 
districts from eleven to twenty, both inclusive, shall constitute the Western 
Division. The judicial districts shall retain their numbers from one up to twenty, 
and all such other districts as may from time to time be added by the creation 
of new districts shall be numbered consecutively. 

aon bay (oy) allay 


1443. Terms of court. A,superior court shall be held by a judge thereof at 
the courthouse in each county. The twenty judicial districts of the state shall 
be composed of the counties designated in this section, and the superior courts 
in the several counties shall be opened and held in each year at the times herein 
set forth. Each court shall continue in session one week, and be for the trial of 
criminal and civil cases, except as otherwise provided, unless the business thereof 
shall be sooner disposed of. Each county shall have the number of regular weeks 
of superior court as set out in this section. 

1918, cc. 63, 196. 

Where term of court set by statute to begin on a certain Monday, and to last.for ‘‘one 
week’’ or two or three weeks, it embraces Sunday of each week, unless sooner adjourned: 
Taylor v. Ervin, 119-274—-and term expires by limitation at midnight of that day, Ibid.— 
therefore verdict rendered or entered on Sunday of week set for duration of court, in absence 
of earlier adjournment, is legal, Ibid.; State v. Penley, 107-808; State v. Ricketts, 74-187. 

In special cases ex necessitate, court may sit on Sunday: Taylor v. Ervin, 119-274; State 
v. McGimsey, 80-377; State v. Howard, 82-626. 

Statute declaring certain days public holidays does not prohibit courts from exercising 
functions on those days: State v. Moore, 104-743. 

Where there are several statutes regulating terms of superior courts, they will be interpreted, 
if possible, so as to secure harmony in their operations and effectuate general purpose of 
legislation: Wortham y. Basket, 99-70; McNeill v. McDuffie, 119-336. A division of terms 
into civil and criminal is valid: State v. Lew, 133-664. 

The term of court does not extend to the end of the period prescribed, but ends when the 
business is disposed of and the judge finally leaves the bench: May vy. Ins. Co., 172-795; 
Hardee v. Timberlake, 159-552; Delafield v. Construction Co., 115-21; Hinton y. Ins. Co., 
116-22; Boyd v. Teague, 111-246; Branch v. Walker, 92-87; Foley v. Blank, 92-476. The 
judge cannot hear matters outside of courthouse or out of term, except by consent, unless the 
same could be heard at chambers: Delafield v. Construction Co., 115-21, and cases cited supra. 


EASTERN DIVISION 


First district. The first district shall be composed of the following counties, 
and the superior courts thereof shall be held at the following times, to wit: 
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Currituck—Fifth Monday before the first Monday in March, for civil cases 
only; first Monday in March; first Monday in September. 
1913, c. 196; Ex. Sess. 1918, c. 51. 


Camden—First Monday after the first Monday in March; seventh Monday 
before the first Monday in September, for civil cases only; and ninth Monday 
after the first Monday in September. 

1913, Gy LOG. 


Pasquotank—Ninth Monday before the first Monday in March, to continue 
for two weeks, for civil cases only; third Monday before the first Monday in 
March, for civil cases only; second Monday after the first Monday in March; 
second Monday after the first Monday in September, to continue for two weeks, 
the second week for civil cases only; tenth Monday after the first Monday in 
September, for civil cases only. 

1918, c. 196;. Ex. Sess. 1913, c. 51. 


Perquimans—Sixth Monday before the first Monday in March; sixth Monday 
after the first Monday in March; eighth Monday after the first Monday in 
September. 

19138, c. 196; Ex. Sess. 1913, c. 51. 


Chowan—Fourth Monday after the first Monday in March; first Monday 
after the first Monday in September; thirteenth Monday after the first Monday 
in September. 

1913) cy 196: 


Gates—Third Monday after the first Monday in March; fifth Monday before 
the first Monday in September; fourteenth Monday after the first Monday in 
September. 

1913, c. 196. 


Dare—Twelfth Monday after the first Monday in March; seventh Monday 
after the first Monday in September. 
1918, ec. 196; Ex. Sess. 1913, c. 51. 


Tyrrell—Seventh Monday after the first Monday in March, to continue two 
weeks, the second week for civil cases only ; twelfth Monday after the first Monday 
in September; fourth Monday before the first Monday in September, for civil 
eases only. The courts shall be open on Monday of each term as soon as the 
morning train arrives at Columbia. 

1913, c. 196; Ex. Sess. 1918, c. 51; 1919, c. 128, s. 1. 


Hyde—Eleventh Monday after the first Monday in March; sixth Monday 
after the first Monday in September. 
1913, ¢. 196. 


Beaufort—Seventh Monday before the first Monday in March, for criminal 
cases only ; second Monday before the first Monday in March, to continue for two 
weeks, for civil cases only ; fifth Monday after the first Monday in March, for civil 
cases only; ninth Monday after the first Monday in March, to continue for two 
weeks, for civil cases only; sixth Monday before the first Monday in September, 
for criminal cases only ; fourth Monday after the first Monday in September, to 
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continue for two weeks, for civil cases only; eleventh Monday after the first 
Monday in September; fifteenth Monday after the first Monday in September, 
for civil cases only. 

1918, c. 196; Ex. Sess. 1913, c. 51; 1919, ¢. 128, ss. 3, 4. 


Second district. The second district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 


Washington—Highth Monday before the first Monday in March, to continue 
for two weeks ; sixth Monday after the first Monday in March, for civil cases only ; 
eighth Monday before the first Monday in September; sixth Monday after the 
first Monday in September. 

1913, ec. 63, 196; Ex. Sess. 1913, c. 51; 1919, c. 128, s. 2; ¢. 188. 


Martin—Second Monday after the first Monday in March, to continue for 
two weeks; fifteenth Monday after the first Monday in March; second Monday 
after the first Monday in September, to continue for two weeks; fourteenth 
Monday after the first Monday in September. 

1913, e196 319195 ce) 133. 


Edgecombe—First Monday in March; fourth Monday after the first Monday 
in March, to continue for two weeks, for civil cases only ; thirteenth Monday after 
the first Monday in March, to continue for two weeks; first Monday after the 
first Monday in September ; tenth Monday after the first Monday in September, 
to continue for two weeks, for civil cases only. 

The grand jury drawn by the commissioners of Edgecombe county for the 
term of court beginning on the first Monday in March of each year shall also 
serve as the grand jury for the term beginning on the thirteenth Monday after 
the first Monday in March, and shall be charged with the same duties and 
clothed with the same power at each of said terms and shall receive for each 
term such mileage and compensation as is now provided by law. 

1913, ec) 19635 Hx. Sess! 1913;-¢, 173 1915, ¢. 107; 1917, ec. 12); 19195 c. 133: 


Nash—Sixth Monday before the first Monday in March; first Monday before 
the first Monday in March, for civil cases only. First Monday after the first 
Monday in March; eighth Monday after the first Monday in March, to continue 
for two weeks, the first week for criminal cases only, and the second week for 
civil cases only; twelfth Monday after the first Monday in March, for civil 
cases only. First Monday before the first Monday in September; fifth Monday 
after the first Monday in September; twelfth Monday after the first Monday in 
September, to continue for two weeks. 

IIE con aleteronalea las, eo, GH32 TRIE @s 1183. 

No court held in Nash on Thanksgiving Day. P. L. 1913, c. 685. 


Wilson—Fourth Monday before the first Monday in March, to continue for 
two weeks, the first week for criminal cases only, and the second week for civil 
cases only; tenth Monday after the first Monday in March, to continue for two 
weeks, the first week for criminal cases only, and the second week for civil cases 
only; sixteenth Monday after the first Monday in March, for civil cases only; 
first Monday in September ; fourth Monday after the first Monday in September, 
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for civil cases only; eighth Monday after the first Monday in September, to 
continue for two weeks, for civil cases only; fifteenth Monday after the first 
Monday in September. 

LOLSHE L9G 1915 eras 51907, te) 12 O19 ese: 


Third district. The third district shall be composed of the following counties, 
and the superior courts thereof shall be held at the following times, to wit: 


Hertford—First Monday before the first Monday in March; sixth Monday 
after the first Monday in March, to continue for two weeks; fourth Monday before 
the first Monday in September ; sixth Monday after the first Monday in Septem- 
ber, to continue for two weeks. 

1913; ¢. 196 ;)1915,, e,.282;; 1919, ¢. 142. 


Bertie—Third Monday before the first Monday in March; ninth Monday 
after the first Monday in March, to continue for two weeks; first Monday before 
the first Monday in September, to continue for two weeks; tenth Monday after 
the first Monday in September, to continue for two weeks. 

1913, cc: 196; Wx. Sess. 1913, c. 16; 1915, ¢ 78; 1917, c. 226. 


Northampton—Fourth Monday after the first Monday in March; eighth Mon- 
day after the first Monday in September, each to continue two weeks; first 
Monday in August, for civil actions only, except jail cases on the criminal 
docket. 

1913, -c. 196. 


Halifax—Fifth Monday before the first Monday in March; second Monday 
after the first Monday in March; thirteenth Monday after the first Monday in 
March; third Monday before the first Monday in September; twelfth Monday 
after the first Monday in September; each to continue for two weeks. 

1913, c. 196; Ex. Sess: 1913, c. 2; 1915, c. 78. 


Warren—Seventh Monday before the first Monday in March; eleventh Mon- 
day after the first Monday in March; second Monday after the first Monday in 
September, each to continue for two weeks. 

1913, ec. 196; 1917, c. 256. 


Vance—First Monday in March; fifteenth Monday after the first Monday in 
March; fourth Monday after the first Monday in September, each to continue 
two weeks. 

1913, GC. 19631917, C2256: 


Fourth district. The fourth district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 


Wayne—Sixth Monday before the first Monday in March; twelfth Monday 
after the first Monday in March; second Monday before the first Monday in 
September ; twelfth Monday after the first Monday in September, each to con- 
tinue for two weeks; fifth Monday after the first Monday in March, and fifth 
Monday after the first Monday in September, each to continue for two weeks, for 
civil cases only. 

LUSH. ce, TINTS. 
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Johnston—First Monday after the first Monday in March; third Monday 
before the first Monday in September, for criminal cases only; fourteenth Mon- 
day after the first Monday in September, to continue for two weeks; second 
Monday before the first Monday in March; seventh Monday after the first Mon- 
day in March, and third Monday after the first Monday in September, each to 
continue for two weeks; and the last three terms for civil cases only. 

1913; ¢. 196: 

Harnett—Highth Monday before the first Monday in March; fourth Monday 
before the first Monday in March, to continue for two weeks, for civil cases only. 
Eleventh Monday after the first Monday in March; first Monday in September, 
to continue for two weeks, the second week for civil cases only. Tenth Monday 
after the first Monday in September, to continue for two weeks, for civil cases 
only. 

1913; ¢. 196. 


Chatham—Seventh Monday before the first Monday in March; tenth Monday 
after the first Monday in March; seventh Monday after the first Monday in 
September ; second Monday after the first Monday in March, for civil cases only ; 
fifth Monday before the first Monday in September for two weeks, for civil and 
criminal cases, the criminal docket to be called the first day of the term and the 


trial of criminal cases to continue until the criminal docket is disposed of. 
1913, ¢; 196s TOL Ce 22821919 mer So: 


Lee—Third Monday after the first Monday in March, to continue for two 
weeks; ninth Monday after the first Monday in March; second Monday after the 
first Monday in September, for civil cases only; eighth Monday after the first 
Monday in September, to continue for two weeks, the first week for criminal 
and civil cases and the second for civil cases only; seventh Monday before the 
first Monday in September, to continue for two weeks. When any party has 
been duly served with summons and a copy of the complaint thirty days before 
the commencement of any term of the court of Lee county, the case shall stand 
for trial at said term. 

1918, c. 196; Ex. Sess. 1918, c. 24; 1917, c. 228. 


I’ufth district. The fifth district shall be composed of the following counties, 
and the superior courts thereof shall be held at the following times, to wit: 

Pitt—Seventh Monday before the first Monday in March, for civil cases only ; 
sixth Monday before the first Monday in March; fifth Monday before the first 
Monday in March, for civil cases only ; second Monday before the first Monday in 
March, for civil cases only ; second Monday after the first Monday in March, to 
continue for two weeks; sixth Monday after the first Monday in March, for civil 
cases only; seventh Monday after the first Monday in March; eleventh Monday 
after the first Monday in March, for civil cases only; twelfth Monday after the 
first Monday in March, for civil eases only; second Monday before the first 
Monday in September, for civil cases only ; first Monday before the first Monday 
in September ; first Monday after the first Monday in September, for civil cases 
only ; second Monday after the first Monday in September; third Monday after 
the first Monday in September, for civil cases only ; ninth Monday after the first 
Monday in September, for civil cases only ; tenth Monday after the first Monday 
in September. 

1913, ec. 196; Ex. Sess: 1918, c. 25; 1915, ee. 111, 139; 1917, c. 217; 1919, c. 56. 
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Craven—Highth Monday before the first Monday in March; thirteenth Monday 
after the first Monday in March, and the first Monday in September for criminal 
eases only; fifth Monday after the first Monday in March, for civil cases and jail 
eases on the criminal docket; fourth Monday before the first Monday in March; 
fourth Monday after the first Monday in September; eleventh Monday after the 
first Monday in September, each to continue for two weeks, for civil cases only; 
tenth Monday after the first Monday in March, for civil cases only. 

ines, ce, doe als, ©, ablalo nivale vo, Paty, 


Pamlico—Highth Monday after the first Monday in March, and seventh Mon- 
day after the first Monday in September, each to continue for two weeks. 
1918, c. 196. 


Jones—Fourth Monday after the first Monday in March; and thirteenth 
Monday after the first Monday in September. 
1913; ¢) 1965 Dx, Sess71913> c) 19); Bo 719155 ¢. 363: 


Carteret—Fourteenth Monday after the first Monday in March, to continue 
for two weeks; first Monday after the first Monday in March, and sixth Monday 
after the first Monday in September. 

1913, ce. 196: 


Greene—First Monday before the first Monday in March, to continue for two 
weeks; sixteenth Monday after the first Monday in March; fourteenth Monday 
after the first Monday in September, to continue for two weeks. 

1913, cc. 68, 171, 196; Ex. Sess. 1913, ec. 19, 47; 1915, c. 139. 


Sixth district. The sixth district shall be composed of the following counties, 
and the superior courts thereof shall be held at the following times, to wit: 


Lenoir—Sixth Monday before the first Monday in March; eleventh Monday 
after the first Monday in March; second Monday before the first Monday in 
September, and fourteenth Monday after the first Monday in September, each 
for criminal cases only. Second Monday before the first Monday in March, two 
weeks, for civil cases only. Fifth Monday after the first Monday in March; 
fourteenth Monday after the first Monday in March, and ninth Monday after 
the first Monday in September, terms of two weeks each for civil cases only. Sixth 
Monday after the first Monday in September. 

LOTS Ce LOO OX mess Lolo. Cu Ole Lol, "Cs 240), Lol ie Calo. 

For civil actions at criminal terms, see end of district. 


Duplin—EHighth Monday before the first Monday in March, two weeks, and 
for civil cases only. Fifth Monday before the first Monday in March, for crimi- 
nal cases. Third Monday after the first Monday in March, two weeks, for civil 
eases only. First Monday before the first Monday in September, three weeks, for 
civil cases only. Eleventh Monday after the first Monday in September, two 
weeks, the first week for criminal and civil cases, and the second week for civil 
eases only. Sixth Monday before the first Monday in September, for criminal 
cases only. 

1913, c. 196; Ex. Sess. 1913, c. 53; 1915, c. 240. 


.  Onslow—Sixth Monday after the first Monday in March, to continue for 
two weeks for civil cases only ; seventh Monday before the first Monday in Sep- 
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tember, for civil cases only; fifth Monday after the first Monday in September ; 
thirteenth Monday after the first Monday in September, for civil cases only ; first 
Monday in March. 

1913, c. 196; Ex. Sess. 1918, c. 75; 1915, ec. 240. 


The commissioners of Onslow county, whenever in their discretion the best 
interests of the county demand it, may, by order, abrogate, in any year, the 
holding of those terms of the courts of Onslow county which convene on the 
sixth Monday after the first Monday in March, and the seventh Monday before 
the first Monday in September, and on the thirteenth Monday after the first 
Monday in September, all or either of said terms, and when any of these terms 
are so abrogated, thirty days notice of the same shall be given by the commis- 
sioners, in each instance, by publication of same in a newspaper published in 
the county, and at the courthouse door and at four other public places in the 
county. 

1915, ¢:)25. 


Sampson—Fourth Monday before the first Monday in March; first Monday 
after the first Monday in March; fourth Monday before the first Monday in 
September; second Monday after the first Monday in September; seventh Mon- 
day after the first Monday in September; eighth Monday after the first Monday 
in March, each to continue for two weeks; the September and March terms to 
be for civil cases only. 

1913, c. 196; Hx. Sess. 1918, c. 61; 1915, c. 240. 


At criminal terms of the superior court in the sixth judicial district, civil 
actions which do not require a jury may be heard by consent; and at criminal 
terms in the county of Lenoir, any order, judgment, or decree may be entered 
in a civil action not requiring a jury trial. 

1915 y.cn2407s23; hol Aenls: 

For process, pleadings, and motions in civil actions, see s. 1444. 


Seventh district. The seventh district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 

Wake—Criminal courts: Eighth Monday before the first Monday in March; 
fourth Monday before the first Monday in March; first Monday in March; fifth 
Monday after the first Monday in March; ninth Monday after the first Monday 
in March; thirteenth Monday after the first Monday in March; eighth Monday 
before the first Monday in September; first Monday after the first Monday in 
September; fifth Monday after the first Monday in September; ninth Monday 
after the first Monday in September; fourteenth Monday after the first Monday 
in September. These terms shall be for criminal cases only. 

Civil courts: Fifth Monday before the first Monday in March; third Monday 
before the first Monday in March; first Monday after the first Monday in March, 
to continue for two weeks; third Monday after the first Monday in March, to 
continue for two weeks; sixth Monday after the first Monday in March, to con- 
tinue for two weeks; eighth Monday after the first Monday in March; eleventh 
Monday after the first Monday in March, to continue for two weeks; fourteenth . 
Monday after the first Monday in March, to continue for two weeks; second 
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Monday after the first Monday in September, to continue for two weeks; fourth 
Monday after the first Monday in September; seventh Monday after the first 
Monday in September, to continue for two weeks; twelfth Monday after the first 
Monday in September, to continue for two weeks. These terms shall be for civil 
eases only, and no criminal process shall be returnable to such terms. 

LUIS SCL OGs 191 (rere Geeloloe Carlils. 

For grand juries at fall and spring terms, see Grand Jury, sec. 2334. 

Franklin—Seventh Monday before the first Monday in March, to continue for 
two weeks; second Monday before the first Monday in March, to continue for 
two weeks, for civil cases only; tenth Monday after the first Monday in March; 
first Monday before the first Monday in September, to continue for two weeks, 
for civil cases only; sixth Monday after the first Monday in September, for 
criminal cases only ; tenth Monday after the first Monday in September, to con- 
tinue for two weeks, for civil cases only. 

Dats}, Gallas USA» Go Alas ay, 


Eighth district. The eighth district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 

New Hanover—Third Monday before the first Monday in September, for crimi- 
nal cases only; first Monday after the first Monday in September, two weeks, for 
civil cases only; sixth Monday after the first Monday in September, three weeks, 
for civil cases only; tenth Monday after the first Monday in September; thir- 
teenth Monday after the first Monday in September, two weeks, for civil cases 
only ; seventh Monday before the first Monday in March, for criminal cases only ; 
fourth Monday before the first Monday in September, two weeks, for civil cases 
only; third Monday after the first Monday in March, for criminal cases only; 
fourth Monday after the first Monday in March, three weeks, for civil cases 
only; ninth Monday after the first Monday in March, for criminal cases only; 
eleventh Monday after the first Monday in March, two weeks, for civil cases 
only ; fourteenth Monday after the first Monday in March, for criminal cases only. 

Ol Cael OO LOL CuO reo Low mel Ode 


Brunswick—Second Monday after the first Monday in March; fifteenth Mon- 
day after the first Monday in March, for civil cases only; second Monday before 
the first Monday in September for civil cases only; fifth Monday after the first 
Monday in September. 

1913,,¢c. 196; Hx. Sess: 1913, ¢: 56; 1917, c: 18. 


Columbus—Fifth Monday before the first Monday in March; second Monday 
before the first Monday in March, to continue for two weeks, for civil cases only ; 
seventh Monday after the first Monday in March, to continue two weeks; first 
Monday before the first Monday in September, to continue two weeks; eleventh 
Monday after the first Monday in September, to continue two weeks, for civil 
cases only; fifteenth Monday after the first Monday in September, for criminal 
cases only. 

1913, c. 196; Hx. Sess. 1913, c. 61. 1917, c. 124, provides for a calendar for Columbus 
county. 

Pender—Sixth Monday before the first Monday in March; first Monday in 
March, to continue two weeks, for civil cases only; thirteenth Monday after the 
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first Monday in March; third Monday after the first Monday in September, to 
continue two weeks, for civil cases only ; ninth Monday after the first Monday in 
September. 

1913, c. 196. 


Ninth district. The ninth district shall be composed of the following coun- 
ties, and the superior courts thereof shall be held at the following times, to wit: 

Bladen—Highth Monday before the first Monday in March, for civil cases and 
criminal cases where defendants are confined in jail only; the seventh Monday 
after the first Monday in March and the sixth Monday after the first Monday 
in September, for civil cases only; the first Monday after the first Monday in 
March and the fourth Monday before the first Monday in September, for criminal 
eases only. 

The presiding judge at any term of the superior court of Bladen county may, 
in his discretion, on the first day of the term, direct the sheriff of the county to 
summon such additional jurors for the term as may be necessary for the proper 
dispatch of the business before the court. 

1913, c. 196; 1915, ec. 110. 

Yor civil process, pleadings, trials and judgments at criminal terms, see s. 1444. 


Cumberland—Seventh Monday before the first Monday in March; twelfth ° 


Monday after the first Monday in March; first Monday before the first Monday 
in September; eleventh Monday after the first Monday in September, each for 
criminal cases only. Third Monday before the first Monday in March; second 
Monday after the first Monday in March; eighth Monday after the first Monday 
in March; second Monday after the first Monday in September; seventh Monday 
after the first Monday in September, each to continue for two weeks, for civil 
cases only. At all criminal terms of said court civil trials which do not require 
a jury may be heard by consent of the parties, and motions may be heard upon 
ten days notice to the adverse party prior to said term. 

1913, c. 196; Ex. Sess. 19138, c 238. 

For process, pleadings and judgments in civil actions at criminal terms, see s. 1444. 


Hoke—Sixth Monday before the first Monday in March; sixth Monday after 
the first Monday in March; third Monday before the first Monday in September, 
to continue for two weeks; and twelfth Monday after the first Monday in Sep- 
tember. 

1918, ¢. 196; 1917, c. 233. 


Robeson—Fifth Monday before the first Monday in March; eighth Monday 
before the first Monday in September; ninth Monday after the first Monday in 
September, each for criminal cases. Fourth Monday before the first Monday 
in March, for civil cases only; first Monday before the first Monday in March, 
two weeks, for civil cases only ; fourth Monday after the first Monday in March, 
two weeks; tenth Monday after the first Monday in March, two weeks; first 
Monday in September, two weeks; fourth Monday after the first Monday in 
September, two weeks; thirteenth Monday after the first Monday in September, 
two weeks; the last four terms for civil cases. 

1913, c. 196; 1915, ¢. 208; 1919, c. 105. 


For process, pleadings, trials, and judgments in civil actions at criminal terms, see 
s. 1444. 
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Tenth district. The tenth district shall be composed of the following coun- 
ties, and the superior courts thereof shall be held in each year at the following 
times, to wit: 

Alamance—First Monday in March; the second Monday before the first Mon- 
day in September; the twelfth Monday after the first Monday in September, 
each term for criminal cases only; the sixth Monday before the first Monday 
in March; the twelfth Monday after the first Monday in March (to continue for 
two weeks) ; the first Monday after the first Monday in September (to continue 
for two weeks), each of said terms for civil cases only. 

LOTS CH L9G | 1915.1C. bs. 


Durham—First Monday before the first Monday in March; eleventh Monday 
after the first Monday in March; first Monday before the first Monday in Sep- 
tember; and fourteenth Monday after the first Monday in September, each for 
criminal cases. Highth Monday before the first Monday in March; first Monday 
after the first Monday in March; third Monday after the first Monday in Sep- 
tember, each to continue for two weeks, for civil cases only. Highth Monday 
after the first Monday in March; fifteenth Monday after the first Monday in 
March; ninth Monday after the first Monday in September, each for civil cases 
only. 

1918, c. 196; 1915, ce. 68. 

: i aEy pleadings, trials, and judgments in civil actions at criminal terms, see 

Granville—Third Monday before the first Monday in March; fifth Monday 
after the first Monday in March; tenth Monday after the first Monday in Sep- 
tember, each to continue for two weeks; sixth Monday before the first Monday 
in September. 

IPI; IG aalsy, © TW 


Orange—Ninth Monday after the first Monday in March, for civil cases only ; 
fourth Monday after the first Monday in March; first Monday in September ; 
thirteenth Monday after the first Monday in September. 

1913, ec. 196; 1915, ec. 33, 54; 1917, c. 52. 


Person—F'ourth Monday before the first Monday in March; seventh Monday 
after the first Monday in March; third Monday before the first Monday in Sep- 
tember; sixth Monday after the first Monday in September. 

1913, c. 196; 1915, c. 54. 


WESTERN DIVISION 


Eleventh district. The eleventh district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 

Ashe—Fifth Monday after the first Monday in March, and eighth Monday 
before the first Monday in September, each to continue for two weeks; sixth 
Monday after the first Monday in September. 

1913, c. 196; Hx. Sess. 1918, c. 34. 


Alleghany—Ninth Monday after the first Monday in March, and third Mon- 
day after the first Monday in September. 


19138, c. 196. 
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Surry—Seventh Monday after the first Monday in March, and first Monday 
before the first Monday in September, each to continue for two weeks; fourth 
Monday before the first Monday in March; seventh Monday after the first Mon- 
day in September, to continue for two weeks. 

1913, c. 196; Ex. Sess. 1913, ¢. 34. 


Forsyth-—Eighth Monday before the first Monday in March, to continue for 
two weeks; third Monday before the first Monday in March, to continue for two 
weeks, for civil cases only; first Monday after the first Monday in March, to 
continue for two weeks, for civil cases only ; third Monday after the first Monday 
in March, for criminal cases only; eleventh Monday after the first Monday in 
March, to continue for three weeks, for civil cases only ; sixth Monday before the 
first Monday in September, to continue for two weeks, for criminal cases only; 
first Monday after the first Monday in September, to continue for two weeks, for 
civil eases only ; fourth Monday after the first Monday in September, to continue 
for two weeks; ninth Monday after the first Monday in September, to continue 
for two weeks, for civil cases only ; fourteenth Monday after the first Monday in 
September, for criminal cases only. 


1913, c. 196; 1917, c. 169; 1919, ec. 87. BP. L. 1917, ce. 875, provides for a criminal calendar 
for Forsyth. 


Rockingham—Sixth Monday before the first Monday in March, for criminal 
eases only ; fourth Monday before the first Monday in September, to continue for 
two weeks, for criminal cases only. First Monday before the first Monday in 
Mareh; fifteenth Monday after the first Monday in March; and eleventh Monday 
after the first Monday in September, each to continue for two weeks, for civil 
cases only. Tenth Monday after the first Monday in March. 


19138, c. 196; Hx. Sess. 1918, c. 49; 1917, c. 107. BP. L. 1915, c. 60, provides for a calendar 
in Rockingham county. 


Caswell—Fourth Monday after the first Monday in March; second Monday 
before the first Monday in September, and thirteenth Monday after the first 
Monday in September. 

The commissioners of Caswell county, whenever in their discretion the best 
interests of the county demand it, may, by order, abrogate in any year the holding 
of that term of court which convenes on the second Monday before the first Mon- 
day in September; and when the term is so abrogated, thirty days notice of the 
same shall be given by the commissioners by publication in some newspaper 
published in Caswell county and at the courthouse door and four other public 
places in the county. 

LOTS eC) 196E MOTO C2 So, 


Twelfth district. The twelfth district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 


Guilford—Fifth Monday before the first Monday in March; eighth Monday 
after the first Monday in March; fifteenth Monday after the first Monday in 
March; second Monday after the first Monday in September; fourteenth Mon- 
day after the first Monday in September; fifteenth Monday after the first Mon- 
day in September, each for criminal cases only. Seventh Monday before the first 
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Monday in March; third Monday before the first Monday in March; first Mon- 
day after the first Monday in March; sixth Monday after the first Monday in 
March; tenth Monday after the first Monday in March; third Monday before 
the first Monday in September; first Monday in September; fifth Monday after 
the first Monday in September; ninth Monday after the first Monday in Sep- 
tember, each to continue for two weeks, for civil cases only. Third Monday after 
the first Monday in March; fourteenth Monday after the first Monday in March; 
third Monday after the first Monday in September; thirteenth Monday after 
the first Monday in September, each for civil cases only. 


1913, ¢ 196: 
For grand juries at fall and spring terms, see Grand Jury, s. 2334. 


Davidson—First Monday before the first Monday in March; twelfth Monday 
after the first Monday in March; fifth Monday before the first Monday in Sep- 
tember ; eleventh Monday after the first Monday in September, each to continue 
for two weeks; ninth Monday after the first Monday in March, the last two 
terms being for civil cases only. 

1913, c. 196; Ex. Sess. 19138, c. 14. 


Stokes—Fourth Monday after the first Monday in March, and seventh Monday 
after the first Monday in September, for criminal cases only; fifth Monday after 
the first Monday in March and eighth Monday after the first Monday in Septem- 
ber, for civil cases only. 


1918, c. 196; Hx. Sess. 1918, c. 1. 
1913, c. 48, provides for carrying forward the cases from term to term in Stokes county. 


Thirteenth district. The thirteenth district shall be composed of the fol- 
lowing counties, and the superior courts shall be held at the following times, 
to wit: 


Union—Fifth Monday before the first Monday in March; third Monday after 
the first Monday in March; fifth Monday before the first Monday in September, 
each for criminal cases.. Sixth Monday after the first Monday in September, to 
continue for two weeks, the second week for civil cases only; second Monday 
before the first Monday in March, and second Monday before the first Monday 
in September, each to continue for two weeks; ninth Monday after the first 
Monday in March; the last three terms for civil cases only. 


In the first three terms of court for Union county for the trial of criminal 
cases, if it shall appear to the clerk of the superior court that the criminal 
docket will not be sufficient to take up the entire term, he may make or cause to 
be made a calendar of civil cases as is made at other terms, and such eases shall 
be tried at such term in the same manner as if it were a civil term. 

If it shall appear to the county commissioners for the county of Union, prior 
to the drawing of a jury or grand jury for any criminal term of court, that there 
is no prisoner in jail in the county or that the criminal docket at such term is not 
sufficient to justify the holding of the term, then the clerk is not to make or 
cause to be made a calendar of civil cases to be tried at said term, and the county 
commissioners, within their discretion, may not draw a jury or grand jury for 
such term, and notice shall be given immediately to the judge not to hold said 
court. 

Oi Seal GGee Exe Sessa 1 US Meme? 31915) Chi a LOMicen 2S ail te 
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Anson—Seventh Monday before the first Monday in March, for criminal cases 
only ; first Monday in March, for civil cases only; sixth Monday after the first 
Monday in March, to continue for two weeks, the second week to be for civil 
eases only ; fourteenth Monday after the first Monday in March, for civil cases 
only ; first Monday after the first Monday in September, for criminal cases only ; 
fourth Monday after the first Monday in September, for civil cases only; tenth 
Monday after the first Monday in September, for civil cases only. 

1913, c. 196: 


For process, pleadings, trials, and judgments in civil actions at criminal terms, see 
s. 1444. 


Scotland—First Monday after the first Monday in March, for civil cases only ; 
eighth Monday after the first Monday in March; thirteenth Monday after the 
first Monday in March; eighth Monday after the first Monday in September, for 
civil cases only; twelfth Monday after the first Monday in September. 

1918, c. 196; Ex. Sess. 1913, c. 22; 1917, c. 105. 


Moore—Sixth Monday before the first Monday in March, for criminal cases 
only; third Monday before the first Monday in March, for civil cases only; 
eleventh Monday after the first Monday in March, for civil cases only; third 
Monday before the first Monday in September, for criminal cases only; second 
Monday after the first Monday in September, for civil cases only; fourteenth 
Monday after the first Monday in September, for civil cases only. Each of the 
terms designated for the trial of criminal cases shall also be a return term for 
such civil process as may be returnable at term, and for the hearing of motions 
in civil cases; and civil cases requiring a jury may, by consent of parties thereto, 
be tried at such terms. 

1918, c. 196; Ex. Sess. 1918, c. 30; 1915, c. 64. 


Richmond—Highth Monday before the first Monday in March; fifth Monday 
after the first Monday in March; sixth Monday before the first Monday in Sep- 
tember ; ninth Monday after the first Monday in September, all for criminal cases. 
Second Monday after the first Monday in March; twelfth Monday after the first 
Monday in March; fifteenth Monday after the first Monday in March; seventh 
Monday before the first Monday in September; first Monday in September ; third 
Monday after the first Monday in September; thirteenth Monday after the first 
Monday in September, all for civil cases. 

Each of the terms designated for the trial of criminal cases shall also be the 
return term for such civil process as may be returnable at term, and for the 
hearing of motions in civil actions; and civil cases requiring a jury may by con- 
sent of the parties thereto be tried at such terms. 

1913, ¢c.. 1965 1915,"c. 72; 1917, ec, 117; 1919) c. 98. 


Stanly—Fourth Monday before the first Monday in March, for civil cases 
only; fourth Monday after the first Monday in March; tenth Monday after the 
first Monday in March, for civil cases only ; eighth Monday before the first Mon- 
day in September ; fifth Monday after the first Monday in September, for civil 
cases only; eleventh Monday after the first Monday in September. 

1913, c. 196. 
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Fourteenth district. The fourteenth district shall be composed of the fol- 
lowing counties, and the superior courts thereof shall be held at the following 
times, to wit: 


Gaston—Seventh Monday before the first Monday in March; sixth Monday 
after the first Monday in March; thirteenth Monday after the first Monday in 
March; second Monday before the first Monday in September; seventh Monday 
before the first Monday in September, each for criminal cases only. Sixth Mon- 
day before the first Monday in March; second Monday after the first Monday in 
September; thirteenth Monday after the first Monday in September; each to 
continue for two weeks, for civil cases only. Third Monday before the first 
Monday in September, for civil eases only. The board of commissioners of Gas- 
ton county may in their discretion, by an order at their regular meeting held on 
the first Monday in July in any year, dispense with the term of court for the 
third Monday before the first Monday in September. 

TOUS Ce LOG SEX SESS Lolo Cele O15 Cr 15S 31 Ol Omen liste 


For grand juries at fall and spring terms, see Grand Jury, s. 2334. 
For judgments in civil actions at criminal terms, see s. 1444. 


Mecklenburge—EHighth Monday before the first Monday in March; first Monday 
before the first Monday in March; tenth Monday after the first Monday in Mareh; 
fourteenth Monday after the first Monday in March; eighth Monday before the 
first Monday in September; first Monday before the first Monday in September ; 
fourth Monday after the first Monday in September; and tenth Monday after the 
first Monday in September, which eight terms are for criminal cases only. Fourth 
Monday before the first Monday in March, to continue three weeks; the first 
Monday in March; fourth Monday after the first Monday in March; eighth 
Monday after the first Monday in March; eleventh Monday after the first Monday 
in March; fifteenth Monday after the first Monday in March; the first Monday 
in September ; fifth Monday after the first Monday in September; eighth Monday 
after the first Monday in September; eleventh Monday after the first Monday 
in September, each of the last named nine terms to continue for two weeks, and 
all of the last named ten terms are for civil cases only. The board of county 
commissioners of Mecklenburg county may in their discretion, by an order at 
their regular meeting held on the first Monday in March in any year, provide 
the holding of a term of court for the seventh Monday after the first Monday in 
March, and for the trial of criminal and civil cases, either or both, at said term. 

No process nor other writ of any kind pertaining to civil actions shall be made 
to any of the criminal terms, and no business pertaining to civil actions shall be 
transacted at the criminal terms for Mecklenburg county. 

1913. 1c. 196° Hx Sess: 1913, ce; 12,18: 1915, c 153 5 1919) e187. 

For grand juries at fall and spring terms, see Grand Jury, s. 2334. 


Fifteenth district. The fifteenth district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 

Davie—First Monday before the first Monday in March, to continue for two’ 
weeks; first Monday before the first Monday in September; tenth Monday after 
the first Monday in September. 

1913, c. 196. 
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Tredell—Fifth Monday before the first Monday in March; eleventh Monday 
after the first Monday in March; fifth Monday before the first Monday in Sep- 
tember ; sixth Monday after the first Monday in September, each to continue for 
two weeks. 

1 O13 eC. LOG, 


Randolph—Second Monday after the first Monday in March, to continue for 
two weeks, for civil cases only; fourth Monday after the first Monday in March, 
for criminal cases ; seventh Monday before the first Monday in September, to con- 
tinue for two weeks, for civil eases only; first Monday in September, for crimi- 
nal cases; thirteenth Monday after the first Monday in September, to continue 
for two weeks. Each of the terms designated for the trial of criminal cases shall 
also be a return term for such civil process as may be returnable at term, and for 
the hearing of motions in civil cases; and civil cases requiring a‘jury may, by 
consent of parties thereto, be tried at said terms. 

1913, c. 196; Ex. Sess. 1918, c. 31. 


Rowan—Third Monday before the first Monday in March, to continue for 
two weeks; first Monday after the first Monday in March, for civil cases only; 
ninth Monday after the first Monday in March, to continue for two weeks; first 
Monday after the first Monday in September, to continue for two weeks; fifth 
Monday after the first Monday in September, for civil cases only ; eleventh Mon- 
day after the first Monday in September, to continue for two weeks. 

1918, c. 196; Ex. Sess. 1918, ec. 5. 


Cabarrus—Highth Monday before the first Monday in March; seventh Monday 
after the first Monday in March; third Monday before the first Monday in Sep- 
tember; eighth Monday after the first Monday in September, each to continue 
for two weeks. 

LOTS aGaeLOGs 


Montgomery—Sixth Monday before the first Monday in March, for criminal 
eases: Provided, said term shall be a return term for such civil process as may 
be returnable at term, and for hearing motions on the civil docket, and civil 
cases requiring a jury may also be tried at said term by consent of the parties 
thereto. Fifth Monday after the first Monday in March, to continue for two 
weeks, for civil cases only. Eighth Monday before the first Monday in Septem- 
ber; third Monday after the first Monday in September, for civil cases; fourth 
Monday after the first Monday in September. 

1913, ec. 196; Ex. Sess. 1918, c. 61; 1915, c. 183 ; 1917, ec. 122. 


Sixteenth district. The sixteenth district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 

Polk—Sixth Monday after the first Monday in March, and second Monday after 
the first Monday in September, each to continue for two weeks. 

1913, G96: 


Cleveland—Third Monday after the first Monday in March; sixth Monday 
before the first Monday in September; eighth Monday after the first Monday in 
September ; each to continue for two weeks. 

1913, c. 196; 1915, c. 173; 1917, ec. 245. 
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Lincoln—Fifth Monday before the first Monday in March; seventh Monday 
before the first Monday in September; sixth Monday after the first Monday in 
September; the last term to continue for two weeks, the second week for civil 
cases only. 
19135 ce; 1962 Palas L91o se. 2:10; 


Burke—First Monday after the first Monday in March, and fourth Monday 
before the first Monday in September, each to continue for two weeks; fourth 
Monday after the first Monday in September, and thirteenth Monday after the 
first Monday in September, each to continue for two weeks, the last two terms 
for civil eases only. 

1913, c. 196; 1915, c. 67. 


Caldwell—First Monday before the first Monday in March; second Monday 
before the first Monday in September, each to continue two weeks; eleventh Mon- 
day after the first Monday in March, to continue two weeks, for civil cases only ; 
tenth Monday after the first Monday in September, to continue three weeks. 

1913; 'c. 196)" 1915; ¢. 35. 


Seventeenth district. The seventeenth district shall be composed of the fol- 
lowing counties, and the superior courts thereof shall be held at the following 
times, to wit: 

Mitchell—Fifth Monday after the first Monday in March, to continue for two 
weeks ; sixth Monday before the first Monday in September, to continue for two 
weeks, for civil cases only; tenth Monday after the first Monday in September, 
to continue for two weeks. 

1913, Gc 196. 


Watauga—Third Monday after the first Monday in March; first Monday in 
September, each to continue for two weeks. 
LOIS e796. 


Wilkes—First Monday after the first Monday in March, and fourth Monday 
before the first Monday in September, each to continue for two weeks; first 
Monday after the fourth Monday in May, and fourth Monday after the first 
Monday in September, each to continue for two weeks, the last two terms for 
civil cases only. 

1913, ¢: 196; 1919, c. 165. 


Alexander—Second Monday before the first Monday in March; second Mon- 
day after the first Monday in September, to continue for two weeks. 
1913) (e.4196: 


Yadkin—First Monday in March; second Monday before the first Monday 
in September, and twelfth Monday after the first Monday in September. 
1918, ¢. 196. 


Catawba—Fourth Monday before the first Monday in March; ninth Monday 
after the first Monday in March, for civil cases only; eighth Monday before the 
first Monday in September; eighth Monday after the first Monday in September, 
each to continue for two weeks. 

1913, c. 196; Hx. Sess. 1913, c. 7. 
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Avery—Seventh Monday after the first Monday in March, to continue for 
two weeks; ninth Monday before the first Monday in September, for civil cases 
only; sixth Monday after the first Monday in September, to continue for two 
weeks. 

1913; c. 196; 1915, ec. 169; 


Highteenth district. The eighteenth district shall be composed of the fol- 
lowing counties, and the superior courts thereof shall be held at the following 
times, to wit: 

Transylvania—Sixth Monday after the first Monday in March; sixth Monday 
before the first Monday in September; twelfth Monday after the first Monday 
in September ; each to continue for two weeks. 

The board of commissioners of Transylvania county may, for good cause, 
decline to draw the grand jury for the July term of court provided for in this 
chapter. 

1913, c. 196; 1915, c. 66. 


Henderson—First Monday in March, to continue for three weeks; fourth Mon- 
day after the first Monday in September, to continue for two weeks; twelfth 
Monday after the first Monday in March, to continue for two weeks, for civil 
eases only; tenth Monday after the first Monday in September, to continue for 
two weeks, for civil cases only. 

ADS FC. AIG SPLOT hes LL Sis 191 9h chA62: 


- Rutherford—Eighth Monday after the first Monday in March, and sixth 

Monday after the first Monday in September, each to continue for two weeks. 

Fourth Monday before the first Monday in March, and second Monday before 

the first Monday in September, each to continue for two weeks, for civil cases only. 
1913, c. 196; 1915, ¢. 116. 


McDowell—Second Monday before the first Monday in March; eighth Monday 
before the first Monday in September; second Monday after the first Monday 
in September, each to continue for two weeks; sixth Monday before the first 
Monday in March, to continue for two weeks, for civil cases only. 

1913, ce. 196. 


Yancey—Third Monday after the first Monday in March, the eighth Monday 
after the first Monday in September, each to continue for two weeks; the second 
Monday in August, for civil cases only. 

19138, c. 196; Ex. Sess. 1913, c. 38; 1915, ec. 71. 


Nineteenth district. The nineteenth district shall be composed of the fol- 
lowing counties, and the superior courts thereof shall be held at the following 
times, to wit: 

Buncombe—The second Monday in January, the first Monday in March, the 
first Monday in May, the second Monday in July, the first Monday in Septem- 
ber, and the first Monday in November, each to continue for three weeks, for both 
criminal and civil cases; the first Monday in February, the first Monday in 
April, the first Monday in June; the first Monday in August, the first Monday 
in October, and the first Monday in December, each to continue for three weeks, 
for civil cases only. 

1913; C196. O1 Os Cmal ea Oli. cr 69: 
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Madison—The fourth Monday in February, the fourth Monday in March, the 
fourth Monday in April, the fourth Monday in May, the fourth Monday in Au- 
gust, the fourth Monday in September, the fourth Monday in October, the fourth 
Monday in November. 

1913, c: 196 ;°1915,°¢. 117 3° 1917, °c: 79: 


Twentieth district. The twentieth district shall be composed of the following 
counties, and the superior courts thereof shall be held at the following times, 
to wit: 


Cherokee—Sixth Monday before the first Monday in March; fourth Monday 
after the first Monday in March; fourth Monday before the first Monday in 
September ; ninth Monday after the first Monday in September, each to continue 
two weeks. 

1913, c. 196; Hx. Sess. 1913, c. 21; 1917, c. 114. 


Graham—-Second Monday after the first Monday in March; thirteenth Monday 
after the first Monday in March, to be held for civil cases only; first Monday in 
September, each to continue for two weeks. 

1913, c. 196; Bx. Sess. 1918, c. 28; 1917, c. 54. 


Swain—First Monday in March; sixth Monday before the first Monday in 
September; seventh Monday after the first Monday in September, each to con- 
tinue for two weeks: Provided, that the board of commissioners of Swain county 
may, when the public interest requires it, decline to draw a grand jury for the 
July term. 

1913, ec. 196. 


Haywood—Highth Monday before the first Monday in March, to continue for 
two weeks, for civil cases only ; fourth Monday before the first Monday in March, 
to continue for two weeks; ninth Monday after the first Monday in March, to 
continue for two weeks, for civil cases only; eighth Monday before the first 
Monday in September, and second Monday after the first Monday in Septem- 
ber, each to continue for two weeks. 

1913, ce. 196; 1917, ec. 7, 114. 


Jackson—Second Monday before the first Monday in March; eleventh Monday 
after the first Monday in March, for civil cases only; fifth Monday after the first 
Monday in September, each to continue for two weeks. 

1913, c. 196. 


Macon—Seventh Monday after the first Monday in March; second Monday 
before the first Monday in September, and eleventh Monday after the first 
Monday in September, each to continue for two weeks. The board of commis- 
sioners of Macon county may, for good cause, decline to draw a jury for more 
than one week for any term of court provided for in this chapter. 

1913, ec. 196. 


Clay—Sixth Monday after the first Monday in March, and fourth Monday 
after the first Monday in September. 
1913, c. 196. 
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1444. Civil cases at criminal terms. At criminal terms of court, all civil proc- 
ess may be returned and pleadings filed which may be returned and filed at civil 
terms; motions in civil actions may be heard upon due notice, and trials in civil 
actions may be heard by consent of parties. 


Rev., s. 1507; 1901, c. 28; 1913, c. 196, s. 2; Ex. Sess. 19138, c. 23; 1915, cc. 68, 240; 1917, 
Cras: 


The word ‘‘return’’ defined: Watson v. Mitchell, 108-364. 


At the criminal terms of court in the counties of Anson, Bladen and Robeson, 
all civil process may be returned and pleadings filed which may be returned and 
filed at civil terms; civil actions which do not require a jury, motions and divorce 
cases, including jury trials in divorce cases, may be heard, and other civil actions 
may be heard by consent of parties. 

LOLS Ca 2S eo Loe Cal ORE OLE Camila: 


At the criminal terms of court in the counties of Anson, Bladen, Cumberland, 
Durham, Gaston, and Robeson, judgments by default final and by default and 
inquiry may be rendered in civil actions without further notice than that con- 
tained in the summons. 

1918, ec. 28; Wx. Sess. 1913, c. 23; 1915, ce: 68, 110, 114; 1917,'c. 15; 1919, c. 187. 

See, also, under terms of court in sixth district, s. 1448. 


1445. No criminal business at civil terms. No grand juries shall be drawn for 
the terms of court designated by law as being for the trial of civil cases exclu- 
sively, and the solicitors shall not be required to attend nor be entitled to their 
certificates for attendance upon any exclusively civil terms, unless there are cases 
on the civil docket in which they officially appear, and no criminal process shall 
be returnable to any term designated for the trial of civil actions alone. 

Rev, Ss. 1508s 1901 co 28 ssa, 0; 19138" ch 196: 


1446. Rotation of judges. The judges of the superior court shall hold the 
courts of the several judicial districts successively, according to the following 
order and system: The judges resident in the Eastern Judicial Division shall hold 
the courts for the fall term, one thousand nine hundred and fifteen, as follows. 
The judge of the first district shall hold the courts of the fifth district; the judge 
of the second, the courts of the sixth; the judge of the third, the courts of the 
seventh ; the judge of the fourth, the courts of the eighth; the judge of the fifth, 
the courts of the ninth; the judge of the sixth, the courts of the tenth; the 
judge of the seventh, the courts of the first; the judge of the eighth, the courts 
of the second; the judge of the ninth, the courts of the third; the judge of the 
tenth, the courts of the fourth; and the judges of the Eastern Judicial Division 
shall thereafter successively hold the courts of this division, but may make 
exchange of the courts as now provided by law. 

The judges resident in the Western Judicial Division shall hold the courts 
for the fall term, one thousand nine hundred and fifteen, as follows: The judge 
of the seventeenth district shall hold the courts of the eleventh; the judge of 
the eighteenth, the courts of the twelfth; the judge of the nineteenth, the courts 
of the thirteenth; the judge of the twentieth, the courts of the fourteenth; the 
judge of the eleventh, the courts of the fifteenth; the judge of the twelfth, the 
courts of the sixteenth ; the judge of the thirteenth, the courts of the seventeenth ; 
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the judge of the fourteenth, the courts of the eighteenth; the judge of the fif- 
teenth, the courts of the nineteenth; the judge of the sixteenth, the courts of the 
twentieth ; and the judges resident in the Western Judicial Division shall there- 
after successively hold the courts of this division, subject to such exchanges of 
courts aS are now provided by law. 

The judge riding any spring circuit shall hold all the courts which fall 
between January and June, both inclusive, and the judge riding any fall cireuit 
shall hold all the courts which fall between July and December, both inclusive. 


xeV., S. 1509; Code, s. 911; 1918, c. 196, ss. 4, 5, 6, 9; 1915, c. 15, ss. 3, 4; 1901, ¢.-28, ss. 4, 
SP RIOME 31} Sx20H 1876-7, c.' 27): 1879, e: 115)1885) e180; Const.) "Art. 478.11. 

Judge assigned to district is judge thereof for six months, beginning either January or 
July ist: Hamilton vy. Icard, 112-589—and where restraining order made returnable before 
such judge at place outside of district, and after courts were over, but before end of term 
of assignment to district, such judge has jurisdiction to hear application and grant injunction 
to hearing, Ibid. 

Before act of 1879, assigning judges to the different districts, an exchange of circuits, 
with consent of governor, under act of 1877 was not in violation of section 2, article 4, of the 
amended constitution: State v. McGimsey, 80-377. 


1447. Exchange of courts. By consent of the governor the judges may ex- 
change the courts of a particular county or counties; and the judges resident in 
the western division and the judges resident in the eastern division may exchange 
courts or circuits with the consent of the governor; but no judge shall hold all 
the courts in one district oftener than once every four years. When a judge 
shall die or resign, his successor shall hold the courts of the district allotted to 
his predecessor. 


Revers woul Code. s.. 918. Rae: 315is..20 > 18795 ¢. 21915, cy 15,-s. 4:,Const.pArte4, 
Sree 

Partial exchange of circuits between two judges of superior court, with approval of governor, 
is legal: State v. Graham, 75-256. Governor can require judge of superior court to hold term 
of court in county not within his district: State v. Watson, 75-136—and where governor 
‘authorizes and empowers’’ judge to hold such court, also stating that same done with his 
consent, and judge so holds court, the consent and authority of governor is equivalent to a 
command, Ibid. 

The inhibition that ‘‘no judge shall be assigned to hold the courts of any district oftener 
than once in four years’’ does not apply to the holding by any judge of one or more regular 
terms by exchange with another judge with the sanction of the governor, nor to the holding 
of special terms under this section: State v. Turner, 119-841; State v. Lewis, 107-976—does 
not apply to the several terms of the court in any one county embraced in a ‘‘circuit’’ or 
‘‘riding,’’ but only to the series of courts held in the various counties constituting such 
‘‘circuit’’ or ‘‘riding’’ as a whole, State v. Speaks, 95-689; State v. Monroe, 80-373—nor 
does it apply where a new apportionment of districts has been made and judge has been 
assigned to new district containing counties of district he has just been serving, State v. Bow- 
man, 80-438; State v. McGimsey, 80-383—nor does it prohibit legislature from creating extra 
term of superior court of county and designating resident judge to hold same, State v. Mon- 
roe, 80-373. 

Upon the death of one of the judges of the superior court, governor may appoint and 
require one of the other judges to hold one or more specified terms of court in district assigned 
to deceased judge: State vy. Lewis, 107-967—-or may designate a judge to hold a regular term 
of court when the judge assigned to the district is delayed by another court: State v. Wood, 
175-809. 

Where governor issues commission to judge of superior court authorizing him to hold certain 
terms of court, and the judge undertakes to discharge such duties, he is a de facto judge as 
far as the public and third persons are concerned, although the commission issued without 
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authority of law: State v. Lewis, 107-967; State v. Turner, 119-841; State v. Speaks, 95- 
689—but, after he makes known that he is not a de jure judge, he cannot, as a de facto 
judge, arrest judgment where verdict already rendered and entered, Ibid. 

See annotations under section 1450. 


1448. Court adjourned by sheriff when judge not present. If the judge of 
a superior court shall not be present to hold any term of a court at the time fixed 
therefor, he may order the sheriff to adjourn the court to any day certain during 
the term, and on failure to hear from the judge it shall be the duty of the 
sheriff to adjourn the court from day to day until the fourth day of the term 
inclusive, unless he shall be sooner informed that the judge from any cause can- 
not hold the term. If by sunset on the fourth day the judge shall not appear to 
hold the term, or if the sheriff shall be sooner advised that the judge cannot hold 
the term, it shall then be the duty of the sheriff to adjourn the court until the 
next term. 

Rey., s. 1510; Code, s. 926; 1901, c. 269; 1887, c. 13. 

For term expiring pending trial, see Criminal Procedure, Art. 15, s. 4637. 


If judge not present to hold court at time fixed by law, duty of sheriff to adjourn from day 
to day until sunset on fourth day: State v. McGimsey, 80-377. 

Section by operation of law carries all matters over to next term in same plight and condi- 
tion: State v. Horton, 123-695. 

Where record recited that regular term of superior court was opened and held Wednesday 
instead of Monday of week fixed by statute, presumption is that sheriff duly opened court and 
adjourned same from day to day as provided by section: State v. Weaver, 104-758. 

Where sheriff does not adjourn court on fourth day thereof hereunder, the acts of the term 
are not avoided by such failure so to do when judge afterwards appeared and held court: 
Norwood v. Thorp, 64-682; McNeill v. McDuffie, 119-336; State v. Wood, 175-809. Where a 
newly elected judge has not qualified on the first day of the term, the court may be adjourned 
from day to day until he qualifies: State v. Harden, 177-580; State v. Davis, 177-573; State 
vy. Simmerson, 177-545. 


Art. 7%. Sprcrat Terms or Court 


1449. Governor may designate judge. The governor has the power to appoint 
any judge to hold special terms of the superior court in any county. 

Rev.,: Ss. 1511 5" Code, 811913 ; 1879;:c. 11; Const., "Arts 4) sx dd: 

See annotations under sections 1447, 1450. 


1450. Governor may order special terms. Whenever it shall appear to the gov- 
ernor by the certificate of any judge, a majority of the board of county com- 
missioners, or otherwise, that there is such an accumulation of criminal or civil 
actions in the superior court of any county as to require the holding of a special 
term for its dispatch, he shall issue an order to the judge of the judicial district 
-in which such county is, or to any other judge of the superior court, requiring 
him to hold a special term of the superior court for such county, to begin on a 
certain Monday, not to interfere with any of the regular terms of the courts of 
his district, and hold for such time as he may designate, unless the business be 
earlier disposed of. 

Rey., s. 1512; Code, s. 914; R. C., c. 31, s. 22; 1868-9, c. 278; 1876-7, c. 44. 


Power of governor to order a special term is not restricted to instances where there is an 
accumulation of business: State v. Register, 133-749—nor, when such fact is recited in com- 
mission as reason for special term, is the power of the court restricted to trial of indictments 
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found before that term, Ibid. Governor is sole judge of sufficiency of evidence to satisfy him 
that business of court is such as to require the holding of special term: State v. Lewis, 107- 
977—and he need not assign the reason for calling it, State v. Watson, 75-139. 

Special terms have all the necessary jurisdiction and powers to dispose of such business as 
may be authorized to be heard under the commission constituting the court: State v. Ketchey, 
70-623. Judge specially commissioned to hold court in county outside of his district has same 
jurisdiction of matters transferred to that court by consent from another county as judge of 
district comprising both counties: Henry v. Hilliard, 120-479. 

Where governor is empowered to require judge to hold court in district other than the one 
to which he is assigned, upon certain conditions, and governor issued commission, supreme 
court will assume that emergency had arisen which would sanction issuing of commission, 
and same will be recognized as valid if governor could have lawfully issued it: State v. 
Lewis, 107-967. 

This section is not unconstitutional: State v. Ketchey, 70-621. 

In appointing special terms of court, governor is not bound by certificate of judge, so far as 
to confine such terms to trial of a particular class of cases: State v. Ketchey, 70-621. When 
it appears from record that cause was tried at special term of superior court, it is prima facie 
presumed that order for holding same was duly made and that court duly held: Sparkman 
v. Daughtry, 35-168. The plea of defendant that special term of court unlawfully called and 
organized because governor was absent from state when he attempted to order the holding of 
court was properly overruled: State v. Hall, 142-710. A plea denying the existence of the 
court is unheard of: Ibid.—and it is not necessary that prisoner be arraigned and plead at 
preceding regular term to special term at which tried, State v. Ketchey, 70-621. 

See, also, annotations under section 1447. 


1451. Compensation of judge. The judge appointed to hold a special term of 
court shall attend and hold such court, and shall be paid as compensation therefor 
at the rate of one hundred dollars per week by the county in which the special 
term is held. But any judge who is in a district having fewer than twenty 
regular weeks of court for the six months shall hold without extra compensation, 
if directed by the governor, enough extra weeks of court to make out twenty 
weeks for the six months. 


Revs lol oder sa O14 191 5cy Gary L901 Cruel OUee he C.. Crol, Src 1 868-9.8C. 20a. 
1876-7, c. 44; 1909, c. 85, s. 1. 


1452. Notice of special terms. Whenever the governor shall call a special term 
of the superior court for any county, he shall notify the chairman of the board 
of commissioners of the county of such eall, and such chairman shall take imme- 
diate steps to cause competent persons to be drawn and summoned as jurors 
for said term; and also to advertise the term at the courthouse and at one public 
place in every township of his county, or by publication of at least two weeks 
in some newspaper published in his county in leu of such township advertise- 


ment. 
Rey., s. 1513; Code, s. 915; 1868-9, ¢. 278. 


The notice provided for herein does not constitute part of the record of the term: State v. 
Lewis, 107-975. 


1453. Certificate of attendance. The clerk shall give the judge a certificate of 
attendance for the number of days occupied by the court, and the judge shall 
thereupon be entitled to receive from the commissioners of the county in which 
the court is held the compensation provided by law. 

Rey., s. 1514; Code, s. 918; 1901, c. 167; 1868-9, c. 273; 1909, c. 85, s. 1; 19138, c. 63. 
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1454. Grand juries at special terms. There shall be no grand jury at any 
special term, unless the same shall be ordered by the governor. 

Rey., s. 1515: Code, s. 921; 1868-9,.¢, 273. 

Section referred to in State v. Lew, 133-664. 


1455. Jurisdiction. The special terms of the superior court held in pursuance 
of this chapter shall have all the jurisdiction and powers that regular terms 
of the superior court have. 

Rev., s. 1516; Code, s. 916; 1868-9, c. 273. 

Special terms have all necessary jurisdiction and powers to dispose of such business as may 
be authorized to be heard under the commission constituting the court: State v. Ketchey. 
70-623. 

Judge specially commissioned to hold court in county outside his district has same jurisdic- 
tion of matters transferred to that court, by consent, from another county, as judge of district 
comprising both counties: Henry vy. Hilliard, 120-479. 

Superior courts at special term have same power to remove cause to another county that 
courts have at regular terms: Sparkman vy. Daughtry, 35-168. Power to render judgment by 
default: Reynolds v. Machine Co., 153-342. 


1456. Attendance and process at special terms. All persons and witnesses sum- 
moned at the regular or special term, and officers or others who may be bound 
to attend the next regular term of the court, shall attend the special term, under 
the same rules, forfeitures and penalties as if the term were a regular term. But 
no process shall be made returnable thereto except subpcenas, or other process 
for the attendance of witnesses. 

Rey., s. 1517; Code, s. 919; R. C., c. 31, s. 28; 1844, c. 10; 1848, c. 29. 

Defendant bound over to answer criminal charge at regular term of superior court, which 
term not held in consequence of absence of judge, required by section to attend at intervening 


special term subsequently appointed and held: State v. Horton, 123-695. Word ‘‘return’’ 
defined: Watson v. Mitchell, 108-364. Section referred to in Reynolds v. Machine Co., 153-342. 


1457. Subpenas returnable. Subpcenas may issue returnable on any day of 
any special term. 


Rey., s. 1518; Code, s. 920; 1868-9, c. 2738. 


Art. 8. Sprctan ReauiaTions 


1458. Reading the minutes. Every morning during the term the judge pre- 
siding shall order the reading of the minutes of the court for the day preceding, 
and the minutes of the last day shall be read immediately preceding the final 
adjournment of the term. 

Reyv., s. 1519; Code, s. 925; 1861, ¢. 3. 


1459. Officer attending juries sworn. When any officer (except such as are 
appointed to attend the grand jury) shall be appointed or summoned to attend 
any superior court, the clerk, at the time of the first going out of a jury on the 
trial of any civil or criminal action, shall administer an oath to such officer, 
faithfully to attend the several juries that may be put under his care during 
that term, that shall be charged in the trial of any civil or criminal action; and 
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after such officer shall be once so sworn, he shall be considered to all intents 
and purposes as acting upon the same oath while attending every jury that he 
may be called to attend during that term. 

Revase loz’: Codes. 927 : RAG., c, 31,..s.i368) L801 esb92: 


1460. Quakers may wear hats in court. The people called Quakers may wear 
their hats in courts of judicature, as elsewhere, according to the custom of 
their sect. 

Rey., s. 1528; Code, s. 948; R. C., ec. 81, s. 181; 1784, ec. 209. 


1461. Court stenographers. Upon the request of a judge holding a superior 
court in any county in the state, the board of county commissioners in such county 
shall employ a competent stenographer to take down the proceedings of the 
court, at a compensation not to exceed five dollars per day and actual expenses, 
to be paid by the county in which the court is held. 

The judge is authorized to tax a reasonable fee against the losing party in 
every action, civil and criminal, to be turned into the county treasury towards 
reimbursing the county, but no fee shall be taxed against a losing party suing 
in forma pauperis. 

Every stenographer so employed shall make three copies of the proceedings 
in every case appealed’ to the supreme court, without extra charge, and shall 
furnish one copy to the attorneys on each side and file one copy with the clerk 
of the superior court of the county in which any such case is tried, and shall 
obey all orders of the judge relative to the time in which any such work shall 
be done. 

Every stenographer so employed shall, before entering upon the discharge 
of his duties, be duly sworn to well, truly, and correctly take down and tran- 
scribe the proceedings of the court, except the argument of counsel, and the 
charge of the court thus taken down and transcribed shall be held to be a com- 
' pliance with the law requiring the judge to put his instructions to the jury in 
writing. 

This section shall not apply to any county which has a court stenographer 
authorized by law: Provided, that the board of county commissioners of Meck- 
lenburg county may, by resolution approving this act, bring said county within 
the provisions of the same: Provided further, that this act shall not apply to the 
following counties: Alleghany, Brunswick, Caldwell, Camden, Carteret, Caswell, 
Chatham, Currituck, Dare, Davidson, Davie, Forsyth, Greene, Haywood, Hoke, 
New Hanover, Orange, Pender, Perquimans, Person, Surry, Transylvania, Union, 
Watauga. 

Ex. Sess. 1913, ¢. 69. 


For stenographer’s notes as evidence, see Cooper v. R. R., 170-490; Settee v. Electric R. R., 
171-440. 


SUBCHAPTER III. JUSTICES OF THE PEACE 


Art. 9. ELEcTION AND QUALIFICATION 


1462. Constitution, article seven, abrogated; exceptions. All the provisions of 
article seven of the constitution inconsistent with this chapter, except those 
contained in sections seven, nine and thirteen, are hereby abrogated, and the 
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provisions of this article substituted in their place; subject, however, to the 
power of the general assembly to alter, amend or abrogate the provisions of 
this article, and to substitute others in their stead, as provided in section four- 
teen of article seven of the constitution. 

Rey., s. 1408; Code, s. 818; 1876-7, c. 141, s. 7. 


Courts of justices were created by constitution, and legislature cannot abolish them: Rhyne 
v. Lipscombe, 122-650—though may give inferior courts concurrent original jurisdiction with 
justice’s, Ibid. 


1463. Election and number of justices. At every general election held for 
members of the general assembly there shall be elected in each township three 
justices of the peace, and for each township in which any city or incorporated 
town is situated, one justice of the peace for every one thousand inhabitants in 
such city or town, who shall hold office for a term of two years from and after 
the first Monday in December next after their election. : 


Rey., s. 1409; Code, s. 819; 1876-7, c. 141; 1895, c. 157; 1905, cc. 35, 44, 148; 1907, c. 225; 
1909, ss. 177, 716. 


Justices elected by townships: Edenton vy. Wool, 65-379; Wilmington y. Davis, 63-582. A 
ticket containing more names than entitled to be voted for is void: Mitchell v. Alley, 126-84. 
Section merely referred to in Gilmer y. Holton, 98-27. 


1464. Local modifications as to number and election of justices. In the city 
of Wilmington in the county of New Hanover there shall be elected five justices 
of the peace; in the county of Edgecombe there shall be elected one justice of 
the peace for every one hundred duly qualified electors in each township, and 
for every fraction of one hundred over fifty; and in the counties of Bertie, 
Caswell, Chowan, Franklin, and Granville the justices of the peace shall be 
elected by the general assembly, to hold office for the term of two years as pro- 
vided in the preceding section. 


Rey., s. 1409; Code, s. 819; 1899, c. 392; 1903, cc. 191, 207, 790; 1905, c. 447; 1907, c. 2938; 
12% 16, seas, Coe yiral ome ih, ae), @, ale 


1465. Warren county; election of justices. Upon a petition of two-thirds of 
the qualified electors in any township in Warren county, the board of com- 
missioners of the county shall call an election at the time and in the manner 
appointed for the election of members of the general assembly, for the election 
of not more than five nor less than three justices of the peace, as the petition 
shall designate, to be voted for and elected by the voters of the township in 
which they reside, and who shall hold their office for two years and until their 
successors are elected and qualified. 

Rey., 8s. 1410; 1905, ¢. 73, s. 2. 


1466. Vance county; election of justices. Upon petition of a majority of the 
qualified voters of any township in Vance county, the board of county com- 
missioners shall call an election, at the time and in the manner appointed for 
the election of members of the general assembly, for the election of not more 
than five nor less than two justices of the peace, to be voted for and elected by 
the voters of the township in which they reside. The justices of the peace so 
elected shall hold office for a term of two years and until their successors are 
elected and qualify. 

P. L. 1915, c. 648. 
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1467. Oath of office; vacancies filled. Every person elected or appointed a 
justice of the peace, before his term of office begins or within thirty days there- 
after, shall take and subscribe the prescribed oath of office before the clerk of 
the superior court, who shall file the same. All elections of justices of the peace 
by the general assembly or by the people shall be void unless the persons so 
elected shall qualify as herein directed. All original vacancies in the offices of 
justice of the peace occurring before qualification as provided in this section 
shall be filled for the term by the governor. All other vacancies shall be filled 
by the clerk of the superior court. 

Rey., s. 1411; Code, s. 821; 1901, ¢c. 37. 

Provisions of section authorizing governor to fill vacancies caused by failure of appointee of 
legislature to qualify within prescribed time held constitutional: Gilmer v. Holton, 98-26. 
Duty of clerk of court to administer oath to justice: Ibid.—and duty of justice to take such 
oath, Ibid.—though failure to qualify, where he exercises duties of office, will not relieve him 
from liability for misbehavior in office, State v. Cansler, 75-442. Authority of clerk to appoint 


justices of the peace to fill vacancies is confined to those vacancies caused by death, resigna- 
tion or other causes during term: Gilmer v. Holton, 98-26. 


1468. Governor may appoint justices. The governor may, from time to time, 
at his discretion, appoint one or more fit persons in every county to act as jus- 
tices of the peace, who shall hold their office for four years from and after the 
date of their appointment; and, on exhibiting their commission to the clerk 
of the superior court of the county in which they are to act, shall be duly 
qualified by taking before said clerk an oath of office and the oaths prescribed 
for other officers. The governor shall issue to each justice of the peace so 
appointed a commission, a certificate of which shall be deposited with the clerk 
of the court and filed among the records, and he shall note on his minutes the 
qualification of the justice of the peace. 

1917, c. 40. 


1469. Forfeiture of office. When any justice of the peace removes out of his 
township and does not return therein for the space of six months, he thereby 
forfeits and loses his office; and any such justice presuming to act thereafter, 
contrary to this section, unless reélected or reappointed, shall be guilty of a mis- 
demeanor. 

Rev., ss. 1412, 3589; Code, s. 822. 


1470. Resignation. Justices of the peace wishing to resign must deliver their 
letters of resignation to the clerk of the superior court, who shall file the same. 
Rey., s. 1413; Code, s. 823. 


1471. Removal and disqualification for crime. Upon the conviction of any 
justice of the peace of an infamous crime, or of corruption and malpractice in 
office, he shall be removed from office, and he shall be disqualified from holding 
or enjoying any office of honor, trust or profit under this state. 

Rev., s. 1414; Code, s. 826. 

Where justice acting ministerially, if he acts corruptly, oppressively, or from other bad 
motive, he is liable criminally: State v. Sneed, 84-816. 

It is a misdemeanor for justice to sell or transfer judgment in his possession by virtue of 
the office: State v. Zachary, 44-432—-whether same rendered by himself or by another justice, 
Ibid. Where justice attempts to take cognizance of offense which he knows is already in 
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superior court, and has party arrested, he is amenable to the law: State v. Sneed, 84-816. 
Sufficiency of indictment charging justice with corruption in office discussed in State v. 
Zachary, 44-432. 

Upon trial of an indictment against public officer for neglect or omission of duty, evidence 
of acts of positive misfeasance is inadmissible: State v. Hawkins, 77-494. 


1472. Justice may hold other office. Any justice of the peace may accept a civil 
office or appointment of trust or profit, under the authority of the United States, 
the duties of which confine him to the county where he is resident. 

Rey., s. 1415; Code, s. 825; Const., Art. 14, s. 7. 

Section merely referred to in Barnhill v. Thompson, 122-496. 


Constitution does not prohibit a justice from being also recorder of the city court: State 
v. Lord, 145-479; or holding other office, Const., Art. 14, s. 7. 


Art. 10. JuRIspICTION 


1473. Jurisdiction in actions on contract. Justices of the peace shall have 
exclusive original jurisdiction of all civil actions founded on contract, except— 

1. Wherein the sum demanded, exclusive of interest, exceeds two hundred 
dollars. 

2. Wherein the title to real estate is in controversy. 

Rey., s. 1419; Const., Art. 4, s. 27; Code, s. 834. 

GENERAL OBSERVATIONS. For a general review of the jurisdiction of justices under 
the constitution, see Rhyne vy. Lipscombe, 122-650. Legislature cannot confer on mayor of 
town judicial powers of justice in civil actions: Washington vy. Hammond, 76-34; Edenton v. 
Wool, 65-379; Wilmington y. Davis, 63-582. Where two causes of action set out, in only one 
of which justice has jurisdiction, he may try that, treating other as surplusage: Railroad vy. 
Hardware Co., 135-73; Hargrove v. Harris, 116-418; Starke v. Cotten, 115-81; Mfg. Co. v. 
Barrett, 95-36; Deloatch v. Coman, 90-186; Ashe v. Gray, 90-137. A judgment is a contract 
under this section: Moore v. Nowell, 94-265; see McDonald v. Dickson, 87-404. 

The summons as a substitute for a complaint must show upon its face that cause of action 
is within justice’s legal cognizance: Leathers v. Morris, 101-184; Allen v. Jackson, 86-322; 
Teal v. Templeton, 149-32; Riddle v. Milling Co., 150-689; Love v. Huffines, 151-378. 

The court will ex mero motu take notice of the want of jurisdiction: Hannah vy. R. R., 
87-351. Where a justice takes cognizance of an action of which he has no jurisdiction and 
it goes by appeal to superior court, that court acquires no jurisdiction: McLaurin vy. MeIn- 
tyre, 167-350; State v. Wiseman, 131-797; Ijames v. MecClamroch, 92-362; Raisin vy. Thomas, 
88-150; Boing v. R. R., 87-364; Boyett v. Vaughan, 85-365. The legal existence of a court 
cannot be drawn in question by a plea to the jurisdiction, for such a plea presupposes that 
court was regularly called and organized: State v. Hall, 142-710. 


DETERMINING JURISDICTION IN ACTIONS ON CONTRACT. In action on contract 
jurisdiction of justice determined by sum demanded: Shoe Store Co. v. Wiseman, 174-716; 
Wooten vy. Drug Co., 169-64; Teal vy. Templeton, 149-32; Knight v. Taylor, 131-84; Shankle 
v. Ingram, 133-259; Boyd v. R. R., 182-184; Sloan v. R. R., 126-487, and cases cited on page 
490; Cromer vy. Marsha, 122-563; Martin v. Goode, 111-288; Brantley v. Finch, 97-91; Morris 
vy. O’Briant, 94-72; Moore vy. Nowell, 94-265; Wiseman v. Witherow, 90-140; see, also, Thomp- 
son y. Express Co., 144-389; Watson v. Farmer, 141-452—which demand must be made in 
good faith and not for purpose of conferring jurisdiction, Wiseman y. Witherow, 90-140. 
Words ‘‘sum demanded’’ defined in Brantley v. Finch, 97-91; Hedgecock v. Davis, 64-651; 
Coggins vy. Harrell, 86-317; Morris v. Saunders, 85-140; Brickell v. Bell, 84-85; Derr v. Stubbs, 
83-539; Dalton v. Webster, 82-283; Bryan v. Rousseau, 71-194; Froelich v. Express Co., 67-3; 
Fell y. Porter, 69-142. Without averment in summons of amount demanded, court acquires 
no jurisdiction and judgment is void: Leathers v. Morris, 101-184—but where it appears 
that court would have jurisdiction, though proper allegations omitted in summons by mistake 
or inadvertence, court may permit necessary amendment pending action, Ibid.; McPhail y. 
Johnson, 115-298; Cox v. Grisham, 113-279; Singer Mfg. Co. vy. Barrett, 95-40; Allen v. 
Jackson, 86-323. 
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Where the sum demanded in good faith does not exceed $200, a justice of the peace has 
exclusive original jurisdiction: Wooten v. Drug Co., 169-64; Davis v. Evans, 142-464; Me- 
Peters v. English, 141-492; Parker v. Express Co., 132-128; Railroad v. Hardware Co., 135-73; 
Exchange Bank v. Land and Lumber Co., 128-193; Calloway v. Angel, 127-414; Kiser v. 
Blanton, 123-400; Cromer v. Marsha, 122-563; Proctor v. Finley, 119-536; Slocumb v. Shingle 
Co., 110-24; Hartness v. Wallace, 106-427; Brantley v. Finch, 97-91; Norville v. Dew, 94-43; 
Burbank y. Comrs., 92-257; Deloatch v. Coman, 90-186; Wiseman v. Witherow, 90-140; 
Hannah y. R. R., 87-351; Lowery v. Perry, 85-131; Katzenstein v. R. R., 84-688; Latham 
v. Rollins, 72-454; Templeton v. Summers, 71-269; Froelich v. Express Co., 67-1; Edenton v. 
Wool, 65-380; Hedgecock v. Davis, 64-650; Wilmington v. Davis, 63-582—and where sum de- 
manded in good faith exceeds $200 the superior court has jurisdiction, Carter v. R. R., 126-437; 
Horner School v. Wescott, 124-519; Burrell v. Hughes, 116-430; Martin v. Goode, 111-288; 
MePhail v. Johnson, 109-571; Maggett v. Roberts, 108-174; Kearns y. Heitman, 104-332; 
Moore v. Nowell, 94-265; Usry v. Suit, 91-406; Coggins v. Harrell, 86-317; Morris v. Saunders, 
85-138; Brickell v. Bell, 84-82; Dalton v. Webster, 82-279; Bryan vy. Rousseau, 71-194; Fell 
vy. Porter, 69-140. Though there may be several causes of action, each of which is for less 
than $200, if aggregate demand is for more than $200, superior court has jurisdiction, when- 
ever causes of action are such as can be joined in one action: Boyd v. R. R., 132-184; Sloan 
v. R. R., 126-487; Carter v. R. R., 126-437; Burrell v. Hughes, 116-430; Martin v. Goode, 
111-289; Maggett v. Roberts, 108-174; Moore v. Nowell, 94-265—but should demand be re- 
duced under $200 by failure of proof or by sustaining a demurrer to any part thereof or to 
some of the causes of action, jurisdiction would not thereby be ousted, Brown v. Southerland, 
142-227; Boyd. v. R. R., 132-184; Shankle v. Ingram, 133-259; Martin v. Goode, 111-289; 
Usry v. Suit, 91-406; Brickell v. Bell, 84-82—except where sum demanded is so palpably in 
bad faith as to amount to a fraud on jurisdiction: Martin v. Goode, 111-289; Wiseman v. 
Witherow, 90-140—or where there is misjoinder of parties, Martin v. Goode, 111-289; Mitchell 
vy. Mitchell, 96-14. See cases cited under section 1436, jurisdiction in civil actions ex contractu. 

Payment cannot be applied to the principal of a note to reduce it below $200, leaving 
interest unpaid, and thus bring it within justice’s jurisdiction: Riddle yv. Milling Co., 150-689. 

Where action before justice for breach of contract by express company to deliver package 
was appealed and in superior court jury found that defendant ‘‘negligently failed to deliver 
the package,’’ it was action on contract and justice had jurisdiction, amount sued for not 
exceeding $200: Parker v. Express Co., 132-128, citing Froelich y. Express Co., 67-1. 

Justice has jurisdiction of action on note for purchase money of land where amount de- 
manded does not exceed $200: Davis v. Evans, 142-464; McPeters v. English, 141-492; Proctor 
vy. Finley, 119-536—also in action on note given for a contract to convey land, the only defense 
being that payments had been made on note, Patterson v. Freeman, 132-357. 

In action on bond justice has jurisdiction where penalty of bond does not exceed $200, 
same being an action ex contractu: Railroad vy. Hardware Co., 135-73; Darden vy. Blount, 
126-251; Joyner v. Roberts, 112-114; Coggins v. Harrell, 86-317; Bryan v. Rousseau, 71-194; 
Fell v. Porter, 69-140—likewise has jurisdiction for the recovery of a penalty given by statute 
not over $200, Henderson v. Davis, 106-88; Doughty v. R. R., 78-22; Maggett v. Roberts, 
108-174; Carter v. R. R., 126-437; Katzenstein v. R. R., 84-688—and in action on penal bond 
he cannot make remittance to bring it down to justice’s jurisdiction, Coggins v. Harrell, 
86-317; Morris v. Saunders, 85-140. 

A counterclaim, in order to entitle one to affirmative relief in a justice’s court in action on 
contract, must be one on which judgment might be had in the action, and therefore must come 
within justice’s jurisdiction: Electric Co. v. Williams, 123-51; Boyett v. Vaughan, 85-363; 
Derr v. Stubbs, 83-539; see, also, section 521—and, where several counterclaims pleaded, the 
aggregate sum will be taken as jurisdictional amount, Electric Co. v. Williams, 123-51. But 
a demand over $200 may be used as a set-off: Cheese Co. v. Pipkin, 155-394; Fertilizer Works 
y. Aiken, 175-398. 

Where the pleadings before a justice do not show want of jurisdiction, and no objection 
was made thereto, such objection cannot be made on appeal to superior court: Cromer vy. 
Marsha, 122-563. 

For remitting amount over jurisdiction, see section 1475. 


SPLITTING UP CAUSES TO COME WITHIN JURISDICTION. An indivisible cause 
of action cannot be split in order that separate suits may be brought for the various parts 
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before a justice: Norvell v. Mecke, 127-401; Fort v. Penny, 122-230; Cotton Mills v. Cotton 
Mills, 115-475; Magruder v. Randolph, 77-79; Boyle v. Robbins, 71-130. 

Where items of account are incurred under different contracts, an action can be brought on 
each item before a justice, the separate items being less than $200: Copland y. Tel. Co., 
136-11; Simpson v. Elwood, 114-528; Boyle v. Robbins, 71-130; Caldwell v. Beatty, 69-370. 
Where, in executing an express contract under which plaintiff was to receive compensation 
for services, plaintiff advanced money at request of defendant, former may sue separately on 
contract and for money advanced: Fort v. Penny, 122-230. An account for a bill of goods 
purchased on one day is taken as one entire transaction, unless otherwise appears: Magruder 
y. Randolph, 77-79. The fact that demand arose out of an indivisible contract which was split 
for jurisdictional purposes must be taken advantage of by plea in abatement before pleading 
to merits: Fort v. Penny, 122-230; Blackwell v. Dibbrell, 103-270—and cannot be taken 
advantage of on appeal, Cotton Mills v. Cotton Mills, 115-475; Blackwell v. Dibbrell, 103-270— 
and where, on appeal of several actions brought on split-up accounts, all due under single 
contract cognizable in superior court, the actions were consolidated, held that superior court 
did not thereby gain jurisdiction, its appellate jurisdiction being derived solely from the 
rightful one assumed by court below, Jarrett v. Self, 90-478; [james v. MeClamroch, 92-362; 
Robeson v. Hodges, 105-51; Allen v. Jackson, 86-321; Boyett v. Vaughan, 85-363. 


WAVING TORT AND SUING ON CONTRACT. Where complaint can be either construed 
to be in tort or contract it will be construed to be according to the election of plaintiff so 
as to uphold jurisdiction: White v. Eley, 145-36; Schulhofer y. R. R., 118-1097; Bowers v. 
R. R., 107-721; Stokes v. Taylor, 104-394; Mitchem v. Pasour, 173-487, and cases cited; 
Stroud vy. Ins. Co., 148-54; Fidelity Co. v. Grocery Co., 147-510; Manning v. Fountain, 147-18. 

Where property is tortiously taken and sold, owner may waive tort and maintain an action 
to recover proceeds of sale if do not exceed $200: Brittain v. Payne, 118-989; Land Co. v. 
Brooks, 109-698; Wall v. Williams, 91-477; McDonald v. Cannon, 82-245; Bullinger v. 
Marshall, 70-526; Winslow v. Weith, 66-432—or where property was delivered to express com- 
pany and negligently lost, tort may be waived and action brought on contract to carry and 
deliver, Froelich v. Express Co., 67-1—but where the right to recover involves a question of 
title, the question of jurisdiction is determined, and plaintiff cannot avoid it by waiving tort 
and declaring on contract, Edwards v. Cowper, 99-421. 


EQUITY CLAIMS AND DEFENSES GENERALLY. Justice has no jurisdiction to 
administer or enforce an equitable cause of action: Wilson yv. Ins. Co., 155-173; Levin v. 
Gladstein, 142-482; Markham v. McCown, 124-163; Weathers v. Borders, 124-612; Kiser v. 
Blanton, 123-400; Holden v. Warren, 118-326; Cotton Mills v. Cotton Mills, 116-649, and 
cases cited; Bell v. Howerton, 111-69; Hunter v. Yarborough, 92-68; Dougherty v. Sprinkle, 
88-300; Lutz v. Thompson, 87-337; McAdoo y. Callum, 86-419; Fisher v. Webb, 84-50— 
though defendant may interpose equitable defense before him, Levin v. Gladstein, 142-482; 
Holden vy. Warren, 118-326; Bell v. Howerton, 111-69; Hurst v. Everett, 91-405; Lutz vy. 
Thompson, 87-334; McAdoo vy. Callum, 86-419; Mebane v. Layton, 86-575; Fisher v. Webb, 
84-44, 

Justice has no jurisdiction of action by assignee to recover partnership assets disposed of 
by one partner, where amount claimed is less than $200: Hartness vy. Wallace, 106-427—or 
of action upon county treasurer’s bond, Wright v. Kinney, 123-618—or of application for 
mandamus against treasurer, Ibid.; Robinson vy. Howard, 84-151—or of action to foreclose 
mortgage, although debt secured less than $200, Murphy v. McNeill, 82-221—or of counter- 
claim consisting of alleged indebtedness arising out of unadjusted partnership dealings, Love 
v. Rhyne, 86-576. Equitable powers of justice discussed in Fisher v. Webb, 84-44. 

Justice has jurisdiction if action is for $200 and less which equitably belongs to a party: 
Markham y. McCown, 124-163—of action upon a lost note where sum demanded does not 
exceed $200, Fisher v. Webb, 84-44—of action for balance due on account where through mis- 
take plaintiff had accepted less than was due him, notwithstanding plaintiff prayed for 
equitable relief, Holden v. Warren, 118-326. Where defendant’s liability depends upon 
articles of partnership and no equities to adjust, justice has jurisdiction: Davis vy. Sander- 
lin, 119-84. 

WHERE MARRIED WOMAN IS A PARTY. It is not true that a justice has no jurisdic- 
tion in any case of a married woman. She may be sued before a justice for a debt due by 
her, or on a contract made by her, before marriage: McAfee v. Gregg, 140-449; Beville v. 
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Cox, 109-269; Hodges v. Hill, 105-130; Neville v. Pope, 95-346—or for necessaries, Robinson 
v. Jarrett, 159-165—or to enforce lien for materials used in building house, being for less 
than $200, Finger y. Hunter, 130-529; Smaw v. Cohen, 95-85—but justice has no jurisdiction 
in action to charge her separate personal property, Patterson v. Gooch, 108-503—or in action 
upon promise to pay for work done on separate real estate, Dougherty v. Sprinkle, 88-300; 
Berry v. Henderson, 102-525—or to enforce payment out of separate estate for her contracts, 
Smaw y. Cohen, 95-85; Planing Mills vy. MeNinch, 99-517—or to enforce her contracts gen- 
erally unless she be a free-trader, whether she has separate property which she has charged 
or not, Berry v. Henderson, 102-525; Moore v. Wolfe, 122-711. What must be shown in order 
to render judgment of a justice against married woman void, discussed in McAfee v. Gregg, 
140-448. 

Where the business is conducted by her husband as agent, without complying with section 
3292, a justice has jurisdiction of contracts not exceeding $200: Scott v. Ferguson, 152-346. 

But since the Martin act, 1911, a married woman is liable on her contracts and may be 
sued as if she were single, see Lipinsky v. Revell, 167-508; Robinson vy. Jarrett, 159-165, and 
cases cited under section 2507. 


WHERE TITLE TO LAND IN CONTROVERSY. Justice has no jurisdiction of action 
where title to land in controversy: Brown v. Southerland, 142-225; Smith v. Garris, 131-36; 
Alexander v. Gibbon, 118-805; Wright v. Harris, 116-460; Boone v. Drake, 109-83; Edwards 
v. Cowper, 99-421; Forsythe v. Bullock, 74-135; see sections 1476 and 1477—-and the contro- 
versy referred to must be between the parties, Davis v. Davis, 83-71; Evans y. Williams, 
79-86—and jurisdiction once acquired cannot be divested by intervener claiming paramount 
title, Davis v. Davis, 83-71. 

Mere allegation of defendant that title is in controversy will not oust justice’s jurisdiction: 
Jerome v. Setzer, 175-391; Pasterfield v. Sawyer, 132-258; McDonald v. Ingram, 124-272; 
Alexander vy. Gibbon, 118-805; Paine v. Cureton, 114-608; Hahn vy. Guilford, 87-172—but 
justice should proceed with trial until evidence shows title is involved, McDonald v. Ingram, 
124-272; Smith v. Garris, 131-36; Parker v. Allen, 84-466. 

The title to land is not in controversy in an action on the note for the purchase money: 
Parker v. Horton, 176-143; McPeters v. English, 141-491—nor in a proceeding to recover 
penalty prescribed by town charter for obstructing street, Town of Henderson vy. Davis, 106-88. 

In action for forcible entry and detainer justice has no jurisdiction: Perry v. Shepherd, 
78-83; State v. Yarborough, 70-250; Railroad v. Sharpe, 70-509. 

Justice has no jurisdiction of action of vendor against vendee for possession: Johnson v. 
Hauser, 82-375—and where vendor brought summary ejectment against vendee, claiming that 
vendee had abandoned his rights and sustained the relation of tenant, justice had no jurisdic- 
tion if evidence of abandonment insufficient, Boone v. Drake, 109-79. In summary ejectment 
by mortgagor to oust mortgagee, justice has no jurisdiction: Smith v. Garris, 131-36; Greer 
v. Wilbar, 72-592—and mere allegation that defendant is tenant of plaintiff will not give 
jurisdiction, Smith v. Garris, 131-36. 

In summary ejectment under landlord and tenant act the issue is only as to tenancy, and 
title to land is not drawn in question: Hahn v. Guilford, 87-172; Davis v. Davis, 83-71; see 
MeDonald v. Ingram, 124-272; McIver v. R. R., 163-544, 


1474. Jurisdiction in actions net on contract. Justices of the peace shall have 
concurrent jurisdiction of civil actions not founded on contract, wherein the 
value of the property in controversy does not exceed fifty dollars. 

Rey., s. 1420; Const., Art. 4, s. 27; Code, s. 887. 

This section comprehends all actions ex delicto: Duckworth v. Mull, 143-461. The phrase 
‘property in controversy’’ means the value of the injury complained of and involved in the 
litigation: Ibid.; Houser v. Bonsal, 149-51; Malloy v. Fayetteville, 122-480; but see Noville 
v. Dew, 94-43; Pippin v. Ellison, 34-61; Smith v. Campbell, 10-590. 

Where action can be sustained either as ex delicto or ex contractu, it will be construed 
according to election of plaintiff so as to sustain jurisdiction of court: Mitchem v. Pasour, 
173-487; Manning v. Fountain, 147-18; White v. Eley, 145-36; Schulhofer v. R. R., 118-1096, 
and cases cited on page 1097—and where complaint contains causes of action of which court 
has not, and others of which it has jurisdiction, it will disregard former and try latter, 
Hargrove v. Harris, 116-418; Starke v. Cotten, 115-81; Railroad v. Hardware Co., 135-73; 
Mfg. Co. v. Barrett, 95-36; Deloatch v. Coman, 90-186; Ashe v. Gray, 90-137. 
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As to splitting up damages or value of property to obtain jurisdiction, see Kiser v. Blan- 
ton, 123-400; Johnson vy. Williams, 115-33; Bell v. Howerton, 111-69; see under section 1473. 

Where plaintiff demanded $75 due as rent and asked for delivery to him of crop upon 
which it was a lien, held that in’ absence of allegation that crop was worth ‘‘not more than 
$50’’ justice was not deprived of jurisdiction, and correctly gave judgment for the debt and 
disregarded ancillary remedy: Hargrove v. Harris, 116-418. 

Where action brought for tort in justice’s court goes up to superior court on appeal, the 
jurisdiction being concurrent, that court will take cognizance, however irregular the proceedings 
in the justice’s court may have been: Boing v. R. R., 87-364. 

Where jury renders verdict for over $50 the excess can be remitted and judgment taken for 
sum demanded: Watson v. Farmer, 141-452; Noville v. Dew, 94-43—but in claim and delivery 
there can be no remitter of excess over $50, Ibid. 


DETERMINING THE JURISDICTION. In all actions ex delicto where the value of the 
injury complained of and involved in the litigation does not exceed $50, a justice of the peace 
has jurisdiction concurrent with superior court: Mitchem v. Pasour, 173-487; Wilson v. Ins. 
Co., 155-173; Houser v. Bonsal, 149-51; Duckworth v. Mull, 143-461; Watson v. Farmer, 
141-452; Thomas vy. Cooksey, 130-148; Kiser v. Blanton, 123-400; Malloy v. Fayetteville, 
122-480; Johnson v. Williams, 115-33; Crinkley v. Egerton, 113-142; Bell v. Howerton, 111- 
69; Harvey v. Hambright, 98-446; Montague vy. Mial, 89-137; Noville v. Dew, 94-43—but 
where value exceeds $50 he has no jurisdiction, Spencer vy. Bell, 109-39; Bowers v. R. R., 107- 
722; Asher v. Reizenstein, 105-213; Long v. Fields, 104-221; Edwards v. Cowper, 99-421; 
Noville vy. Dew, 94-48; Barneycastle v. Walker, 92-198. 

The jurisdiction is determined by the damages claimed or the value of the property involved, 
being the amount demanded in good faith in the warrant or complaint: Thompson y. Express 
Co., 144-389; Watson v. Farmer, 141-452; Noville v. Dew, 94-45; see, also, Knight v. Taylor, 
131-84; Sloan y. R. R., 126-487, and cases cited on page 490; Cromer v. Marsha, 122-563; 
Martin v. Goode, 111-288; Brantley v. Finch, 97-91; Morris v. O’Briant, 94-72; Moore vy. 
Nowell, 94-265; Wiseman vy. Witherow, 90-140—and summons should set out the amount, 
Leathers v. Morris, 101-184; Noville v. Dew, 94-48; Allen vy. Jackson, 86-321—for without such 
averment in summons the court acquires no jurisdiction and judgment void, Leathers v. Mor- 
ris, 101-184. 

Mortgagor, being entitled to the possession of the articles included in mortgage aggregating 
value over $50, may take out papers for each article separately, in which case justice would 
have jurisdiction where article does not exceed $50 valuation: Kiser y. Blanton, 123-400. 

The special jurisdiction under landlord and tenant act does not extend to torts, but is con- 
fined to actions for enforcing contracts: Montague v. Mial, 89-137. 


1475. Action dismissed for want of jurisdiction; remitter. Where it appears, 
in any action brought before a justice, that the principal sum demanded exceeds 
two hundred dollars, the justice shall dismiss the action and render a judgment 
against the plaintiff for the costs, unless the plaintiff shall remit the excess of 
principal, above two hundred dollars, with the interest on said excess, and 
shall, at the time of filing his complaint, direct the justice to make this entry: 
“The plaintiff, in this action, forgives and remits to the defendant so much of 
the principal of this claim as is in excess of two hundred dollars, together with 
the interest on said excess.”’ 

Reyv., s. 1421; Code, s. 835; 1868-9, c. 159, s. 3; 1876-7, c. 68. 


Where principal sum demanded exceeds $200 justice has no jurisdiction unless plaintiff 
remits excess and same is entered of record: Dalton v. Webster, 82-279; Knight v. Taylor, 
131-84; Riddle v. Milling Co., 150-689. See section 1473. 

Objection that plaintiff did not use statutory formula in making the remitter must be made 
in justice’s court, not on appeal: Cromer v. Marsha, 122-563. 

Where sum demanded is not in excess of $200 and account sued on is in excess of $200, no 
remittance of excess of account required, the amount demanded determining jurisdiction: 
Knight v. Taylor, 131-85; Cromer v. Marsha, 122-563; Brantley v. Finch, 97-92. 

In action on penal bond where penalty over $200, plaintiff cannot make remitter: Coggins 
vy. Harrell, 86-317; Morris v. Saunders, 85-140. 
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Where counterclaim before justice amounted to more than $200, remitter cannot be entered 
in superior court so as to cure jurisdiction: Ijames v. MceClamroch, 92-362. 

Where summons did not state amount demanded, but plaintiff in his complaint claimed only 
$200 and forgave and remitted the excess of his account, superior court can allow summons 
to be amended, not to confer jurisdiction, but only to show it: McPhail v. Johnson, 115-298, 
and cases cited on page 302. 

When excess over $200 has been remitted and nonsuit taken in justice’ s court, recovery in 
superior court cannot exceed $200: Brock v. Scott, 159-513. 


1476. Title to real estate in controversy as a defense. In every action brought 
in a court of a justice of the peace, where the title to real estate comes in con- 
troversy, the defendant may, either with or without other matter of defense, 
set forth, in his answer, any matter showing that such title will come in question. 
Such answer shall be in writing, signed by the defendant or his attorney, and 
delivered to the justice. 

Rev., s. 1422; Code, s. 8386. 

See annotations under section 1473. 

Mere allegation of defendant that title is in controversy will not oust justice’s jurisdiction: 
Jerome vy. Setzer, 175-391; Pasterfield v. Sawyer, 132-258; McDonald v. Ingram, 124-272; 
Alexander v. Gibbon, 118-805; Paine v. Cureton, 114-608; Hahn v. Guilford, 87-172; Foster v. 
Penry, 77-160—but it must also appear by evidence, Pasterfield v. Sawyer, 132-260—and 
justice should proceed with trial until evidence shows that title to land is involved, McDonald 
v. Ingram, 124-272; Smith vy. Garris, 131-36; Parker y. Allen, 84-466. 

It matters not that defendant filed no defense in writing to the effect that title to land 
would be brought in question, statute requires that when at the trial it appears in controversy, 
action should be dismissed: Edwards v. Cowper, 99-423, and cases cited. 

The requirement that answer showing that title is in controversy shall be in writing and 
signed is not satisfied by brief memorandum taken down by justice and transmitted with 
appeal, and would not, if plaintiff should afterwards sue in superior court, estop defendant 
from denying jurisdiction: Evans v. Williamson, 79-88; see Brown y. Southerland, 142-228. 


1477. Title to real estate in controversy, action dismissed. If it appears on 
the trial that the title to real estate is in controversy, the justice shall dismiss 
the action and render judgment against the plaintiff for costs. 

Rey., s. 1423; Code, s. 887. 

As to when title to real estate in controversy, see under section 1473; also, see section 1476. 

As to meaning of words ‘‘real estate’’ in this section, see Foster v. Penry, 77-161. 

The allegation in writing that title to land in controversy need not be made: Edwards v. 
Cowper, 99-423—and if made, justice cannot act on it alone, Jerome v. Setzer, 175-391; Paster- 
field v. Sawyer, 132-258; McDonald vy. Ingram, 124-272; Alexander v. Gibbon, 118-805; Paine 
v. Cureton, 114-608; Hahn y. Guilford, 87-172; Foster v. Penry, 77-160—but trial must proceed 
until evidence shows that title involved, McDonald v. Ingram, 124-272; Smith y. Garris, 
131-36; Parker vy. Allen, 84-466—when it is required of justice that he dismiss the action, 
Hudson y. Hodge, 139-808; Edwards vy. Cowper, 99-421; Parker v. Allen, 84-466. 

Proceedings before justice where title in controversy may be treated as a nullity by defend- 
ant, but it does not follow that plaintiff, who initiated and took benefit of them, can: Dulin 
v. Howard, 66-433. 


1478. Another action in superior court. When an action, before a justice, is 
dismissed upon answer, and proof by the defendant, that the title to real estate 
is in controversy in the case, the plaintiff may prosecute an action for the same 
cause in the superior court, and the defendant shall not be admitted in that 
court to deny the jurisdiction by an answer contradicting his answer in the 
justice’s court. 

Reyv., s. 1424; Code, s. 838. 


Where action before justice was dismissed upon answer and proof that title to real estate 
comes in controversy, defendant cannot question jurisdiction of superior court if action for 
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same cause subsequently brought in that court: Pasterfield v. Sawyer, 132-260—and where 
justice refused to dismiss upon such grounds, and judgment reversed and action dismissed 
in superior court, and another action brought in superior court for same relief, held plaintiff 
estopped by former judgment from alleging want of jurisdiction in superior court, Peck v. 
Culberson, 104-425—but where written answer alleging that title will come in controversy was 
not filed before justice, defendant not estopped in superior court from denying jurisdiction 
by answer contradicting answer before justice, Evans v. Williamson, 79-88. 

Section cannot be invoked where it does not appear that action before justice was dismissed 
upon answer and proof by defendant that title to real estate was in controversy, as this cannot 
be inferred: Brown vy. Southerland, 142-225. 


1479. Justice may act anywhere in county. A justice of the peace may issue 
a summons or other process anywhere in his county, but he shall not be com- 
pelled to try a cause out of the township for which he was elected or appointed. 

Rey., s. 1425; Code, s. 824. 

Summons issued by one justice cannot be made returnable before another, except in cases 


of bastardy: Williams y. Bowling, 111-295—or of summary ejectment under landlord and 
tenant act. 


1480. Punishment for contempt in certain cases. If any person shall pro- 
fanely swear or curse in the hearing of a justice of the peace, holding court, 
the justice may commit him for contempt, or fine him not exceeding five dollars. 

Reyv., s. 1426; Code, s. 848; R. C., c. 115; 1741, ec. 30. 


1481. Jurisdiction in criminal actions. Justices of the peace have exclusive 
original jurisdiction of all assaults, assaults and batteries, and affrays, where 
no deadly weapon is used and no serious damage is done, and of all criminal 
matters arising within their counties, where the punishment prescribed by law 
does not exceed a fine of fifty dollars or imprisonment for thirty days: Provided, 
that justices of the peace shall have no jurisdiction over assaults with intent 
to kill, or assaults with intent to commit rape, except as committing magis- 
trates: Provided further, that nothing in this section shall prevent the superior 
or criminal courts from finally hearing and determining such affrays as shall be 
committed within one mile of the place where and during the time such court is 
being held; nor shall this section be construed to prevent said courts from 
assuming jurisdiction of all offenses whereof exclusive original jurisdiction is 
given to justices of the peace if some justice of the peace, within twelve months 
after the commission of the offense, shall not have proceeded to take official 
cognizance of the same. 

Rey., s. 1427; Const., Art. 4, s. 27; Code, s. 892; 1889, c. 504, s. 2. 

For criminal procedure in justice’s court, see Criminal Procedure. 


For criminal jurisdiction of superior court, see section 1436; recorder’s court, sections 
1541, 1567. 

Section held constitutional: State v. Johnson, 64-581; State v. Huntley, 31-619. 

The legal existence of court cannot be drawn in question by a plea to the jurisdiction, for 
such a plea presupposes that court was regularly called and organized: State v. Hall, 142-710. 

Justice has jurisdiction of simple assault where no deadly weapon used or serious damage 
inflicted: State v. Johnson, 94-863—-where statute prescribes fine not less than $10 nor more 
than $50, and no imprisonment imposed, State v. Davis, 129-570—-where punishment prescribed 
is fine of not less than $20 nor more than $40, State v. Addington, 121-538—where punish- 
ment for offense cannot exceed fine of $50 or imprisonment for thirty days, State v. Harrison, 
126-1049; State v. Fesperman, 108-771; State v. Deaton, 101-729; State v. Dalton, 101-682; 
State v. Lachman, 98-765; State v. Roberts, 98-756; State v. Powell, 86-642; State v. Watts, 
85-519; State v. Benthall, 82-665; State v. Edney, 80-360; State v. Heidelburg, 70-496—of 
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offense of failing to work roads under section 3811, State v. Craig, 82-668—of trespass upon 
land after being forbidden under section 4305, State v. Dudley, 83-660—of cruelty to animals, 
State v. Bossee, 145-579—of crime of hunting on Sunday under section 3956, State v. Wilson, 
84-777—of misdemeanors arising from violations of town ordinances, State v. Wood, 94-855; 
State vy. Cainan, 94-880—of affrays, concurrently with superior court, committed within mile 
of courthouse while court in session, State v. Battle, 130-656; State v. Bowers, 94-910. 

Superior court and not justice has jurisdiction of assaults with deadly weapons: State v. 
Roseman, 108-766; State v. Phillips, 104-786; State v. Murphy, 101-701; State v. Cunning- 
ham, 94-824; State v. Taylor, 84-774; State v. Moore, 82-659—of assaults where serious dam- 
age done, State v. Shelly, 98-673; State v. Cunningham, 94-824; State v. Huntley, 91-617; 
State v. Taylor, 84-773; State v. Moore, 82-659—of assault with intent to kill or commit rape, 
State v. Smith, 157-578; State v. Taylor, 84-773; State v. Moore, 82-659—of offense of retail- 
ing spirituous liquors without license, State v. Edwards, 113-653; State v. Deaton, 101-728— 
of offenses against local option act, State v. Cooper, 101-689—of allowing stock to run at 
large where statute permits fine of $10 for each hog permitted to run at large and warrant 
charges running at large of ten hogs, State v. Wiseman, 131-795—-where offense punishable 
by fine and imprisonment in discretion of court, State v. Cherry, 72-124; State v. Perry, 
71-523; State v. Heidelburg, 70-496—or imprisonment for 30 days, or fine of $50, or both, 
State v. MeAden, 162-575—of misdemeanor punishable by fine of not less than $10 nor more 
than $50, or by imprisonment of not less than ten days, State v. Hampton, 77-526. 

After expiration of six months (now twelve months) superior court has concurrent jurisdic- 
tion with justice of cases of which before justice had exclusive jurisdiction: State y. Dalton, 
101-682; State v. Roberts, 98-756; State v. Reaves, 85-553; State v. Watts, 85-519; State v. 
Berry, 83-604; State v. Moore, 82-659; State v. Hooper, 82-663. 

Where indictment charges assault with deadly weapon, or other offense of which superior 
court has jurisdiction, and proof shows simple assault, or other lesser degree of offense, juris- 
diction of superior court not ousted: State v. Smith, 157-578; State v. Fritz, 133-725; State 
v. Price, 111-705; State v. Roseman, 108-765; State v. Fesperman, 108-770; State v. Porter, 
101-715; State v. Harnest, 98-740; State v. Johnson, 94-863; State v. Cunningham, 94-824; 
State vy. Russell, 91-624; State v. Speller, 91-526; State v. Ray, 89-587; State v. Reaves, 
85-553— though charge of simple assault in indictment would give superior court prima facie 
jurisdiction, and burden is on defendant to show twelve months had not elapsed since com- 
mission of offense and before superior court took jurisdiction, State v. Shelly, 98-673; State v. 
Fesperman, 108-771; State v. Porter, 101-714; State v. Earnest, 98-743; State v. Moore, 
82-662; State v. Smith, 157-578. 

Affray is cognizable in superior court as to both defendants where deadly weapon used by 
either: State v. Coppersmith, 88-614; but see State v. Lancaster, 169-284. 

Objection to jurisdiction is a matter of defense and may be taken advantage of under plea 
of not guilty: State v. Reaves, 85-553; State v. Berry, 83-604; State v. Taylor, 83-601; State 
v. Moore, 82-659; State v. Hooper, 82-663. If justice had no jurisdiction, the superior court 
will have none where the trial is on the warrant: State v. Wiseman, 131-795. 


“DEADLY WEAPON.’’ A deadly weapon is not one that must or may kill, but one which 
would likely produce death by manner of its use by defendant: State v. Sinclair, 120-603; 
State v. Archbell, 139-537; State v. Norwood, 115-789—1is an instrument capable of producing 
death, State v. Huntley, 91-617—-some weapons being deadly per se, others owing to manner 
of use become deadly, State v. Archbell, 139-537; State v. Huntley, 91-617—but a club is ex 
vi termini a deadly weapon, State v. Phillips, 104-786; State v. Porter, 101-713—as is also an 
axe, State v. Shields, 110-497—-and court will take judicial notice that a pistol is also a deadly 
weapon, State v. Swann, 65-330. 

Whether weapon used is a deadly weapon is a question of law for the court where there is 
no dispute about the facts concerning its character, size, etc.: State v. Sinclair, 120-603; 
State v. Norwood, 115-789; State v. Phillips, 104-786; State v. Speaks, 94-865; State v. 
Huntley, 91-617; State v. West, 51-505; State v. Collins, 30-407; State v. Craton, 28-164— 
and in determining the question, the size, nature and manner of use of weapon, and size and 
strength of assailant, and person upon whom it is used, should be considered, State v. Sin- 
clair, 120-603—as a penknife, as well as a gun, may, under certain circumstances, be a deadly 
weapon, Ibid.—for even a pin is a deadly weapon where it is pushed down the throat of an 
infant, producing death, State v. Norwood, 115-789. Where the deadly character of the 
weapon is to be determined by the relative size and condition of the parties and the manner 
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in which it is used, it is proper and necessary to submit the matter to jury with proper instruc- 
tions: State v. Archbell, 189-537; State v. Beal, 170-764. 


‘““SERIOUS DAMAGE DONE.’’ It is necessary to describe the serious damage done, its 
character and extent, so that court can see from face of indictment that the damage was 
serious: State v. Battle, 130-657; State v. Stafford, 113-635; State v. Phillips, 104-786; State 
y. Porter, 101-713; State v. Shelly, 98-673; State v. Earnest, 98-740; State v. Russell, 91-624; 
State v. Moore, 82-659. ‘‘Serious damage’’ must be such physical injury as gives rise to 
great bodily pain: State v. Nash, 109-824—and also damage to the peace, good order, decencies 
and proprieties of society, State v. Huntley, 91-620. 


AFFRAY. Affray is the fighting together of two or more persons in a public place to the 
terror of the citizens: State v. Allen, 11-356; State v. Woody, 47-335; State v. Perry, 50-10— 
or the using of abusive language in a public place, bringing on a fight, State v. Perry, 50-9; 
State v. Robbins, 78-431. 

Justice has final original jurisdiction of affrays where no deadly weapon used or serious 
damage done: State v. Shields, 78-417; State v. Davis, 65-298—but where affray committed 
within a mile of courthouse while court in session, the justice has concurrent jurisdiction with 
superior court, State v. Battle, 130-656; State v. Bowers, 94-910. 


Art. 11. Docxerts 


1482. Justice shall keep docket. A civil and a criminal docket shall be fur- 
nished each justice, at the expense of the county, by the board of county com- 
missioners, in which shall be entered a minute of every proceeding had in any 
action before such justice. 

Rey., s. 1416; Code, s. 831. 


Justices’ courts are not courts of record: Building Co. v. Hardware Co., 173-55; Williams 
v. Bowling, 111-295; Whitehurst v. Transportation Co., 109-342; Reeves v. Davis, 80-209— 
and proceedings before justice in civil action are not strictly a record, Bailey v. Hester, 
101-538—yet they possess many attributes of a record, Ibid. 

Although the court of a justice is not a court of record, its proceedings are authoritative 
and judicial in their nature: Whitehurst v. Transportation Co. 109-344—and it possesses and 
may exercise many of the powers of such tribunals, Bailey v. Hester, 101-538. 


1483. Entries to be made. The justice shall enter all his proceedings in a 
cause tried before him in his docket. No part of such proceedings must be 
entered on the summons, on the pleadings, or on any other paper in the cause. 

Rev., s. 1470, Rule 14; Code, s. 840, Rule 13. 


1484. Dockets filed with clerk. Each justice of the peace, as often as he has 
filled his docket, shall file the same with the clerk of the superior court for his 
county. 

Rev., s. 1417; Code, s. 827. 

Section merely referred to in Williams v. Bowling, 111-296; Bailey v. Hester, 101-540. 


1485. Dockets, papers, and books delivered to successor. When a vacancy 
exists, from any cause, in the office of a justice of the peace, whose docket is not 
filled, or when such justice goes out of office by expiration of his term, such 
former justice, if living, and his personal representative, if dead, shall deliver 
such docket, all law and other books furnished him as a justice of the peace, and 
all official papers, to the clerk of the superior court for his successor, who is 
authorized to hear and determine any unfinished action on said docket, in the 
same manner as if such action had been originally brought before such successor. 

Rey., s. 1418; Code, s. 828; 1885, ec. 372. 


Section merely referred to in Whitehurst v. Transportation Co., 109-344; Bailey v. Hester, 
101-540. 
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1486. Action begun by summons. Civil actions in these courts shall be com- 
menced by the issuing of a summons. 


Rey., s. 1444; Code, s. 830; 1868-9, c. 159, s. 9. 


Civil action shall be commenced by issuing summons, except in cases where defendant is not 
within reach of process of court and cannot be personally served, when it may be commenced 
by affidavit, to be followed by publication: Mills vy. Hansel, 168-651; Armstrong v. Kinsell, 
164-125; Grocery Co. v. Bag Co., 142-174 (overruling McClure v. Fellows, 131-509); Best v. 
Mortgage Co., 128-351; also, see Fisher v. Bank, 132-776; Ditmore v. Goins, 128-327; Lyon v. 
Comrs., 120-242; Webster v. Sharpe, 116-466; Fleming vy. Patterson, 99-404; Calvert v. 
Peebles, 82-338; Belmont v. Reilly, 71-260; Steele v. Comrs., 70-140; Thompson v. Berry, 
64-79; Patrick v. Joyner, 63-573. 

The office of the summons is to bring party into court: Barneycastle v. Walker, 92-198. 

As to name of plaintiff in summons, see Rosenbacher v. Martin, 170-236; Heath v. Morgan, 
117-504; Patterson v. Walton, 119-500—name of defendant in summons, Fisher y. Ins. Co., 
136-217; Plemmons vy. Imp. Co., 108-614; Clawson v. Wolfe, 77-100. 

Summons is issued, when: Smith v. Lumber Co., 142-26; Houston yv. Thornton, 122-366; 
Currie y. Hawkins, 118-593; Neal v. Nelson, 117-401; Webster v. Sharpe, 116-466; see, also, 
section 404. Appearance waives all defects or irregularities as to summons: Caldwell v. 
Wilson, 121-425; Roberts v. Allman, 106-391; Etheridge vy. Woodley, 83-11; Wheeler v. Cobb, 
75-21; Middleton v. Duffy, 73-72; Duffy v. Averitt, 27-455; Hyatt v. Tomlin, 24-149; also, 
see sections 401 and 490. 


1487. Issuance and contents of summons. The summons shall be issued by 
the justice and signed by him. It shall run in the name of the state, and be 
directed to any constable or other lawful officer, commanding him to summon 
the defendant to appear and answer the complaint of the plaintiff at a place, 
within the county, to be therein specified, and at a time to be therein named, 
not exceeding thirty days from the date of the summons. It shall also state 
the sum demanded by the plaintiff or the value of the property sued for, where 
specific property is claimed. 

Rey., s. 1445; Code, s. 8382; 1874-5, c. 234. 

Summons issued by one justice cannot be made returnable before another: Williams v. 
Bowling, 111-295; Cherry v. Lilly, 113-26—except in cases provided by statute, to wit, bastardy 
proceedings, Williams v. Bowling, 111-297—and in summary proceedings in ejectment, Ibid. 

Summons issued by justice under section 1489 must be issued or addressed to officer of 
county where same is to be served: Fertilizer Co. -v. Marshburn, 122-411—and to authorize 
town constable to serve process beyond limit of town, same must be directed to him, Davis v. 
Sanderlin, 119-84; Baker v. Brem, 126-367; s. ¢., 127-322. Necessary that summons shall con- 
tain statement of sum demanded or value of property sought to be recovered: Leathers v. 
Morris, 101-184; Noville v. Dew, 94-48; Allen vy. Jackson, 86-321; Brantley v. Finch, 97-91; 
McPhail v. Johnson, 115-298; Cromer y. Marsha, 122-563; Teal v. Templeton, 149-32; Love 
v. Huffines, 151-378; Shoe Store Co. v. Wiseman, 174-716. 

Summons presumed to bear true date of issue, but it is competent to show that it was not 
in fact then issued: Currie v. Hawkins, 118-593; Houston v. Thornton, 122-365; Webster v. 
Sharpe, 116-466. Summons improperly issued and served does not bring defendant into court, 
and judgment rendered against him void: Fertilizer Co. v. Marshburn, 122-411. 

As to stating names of parties in summons, see Rosenbacher v. Martin, 170-236; Fisher v. 
Ins. Co., 136-217; Heath v. Morgan, 117-504; Patterson v. Walton, 119-500; Plemmons v. 
Imp. Co., 108-614; Kerlee v. Corpening, 97-330; Clawson v. Wolfe, 77-100. 

That summons is made returnable more than 30 days from its issue is immaterial when 
jurisdiction is acquired by attachment and publication: Mills v. Hansel, 168-651. A justice 
when out of his township may issue summons returnable in his township: Davis v. Sanderlin, 
119-84, 
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1488. Service and return of summons. The officer to whom the summons is 
delivered shall execute the same within five days after its receipt by him, or 
immediately, if required to do so by the plaintiff. Before proceeding to execute 
it, he is entitled to require of the plaintiff his fees for the service. When executed 
he shall immediately return the summons, with the date and manner of the 
service, to the justice who issued the same. 

Reyv., s. 1446; Code, s. 833. 

For manner of service, see sections 482, 483, 485-490. Voluntary appearance, section 490. 
Service by telephone is insufficient: Lowman vy. Ballard, 168-16. The endorsement of service 


on the summons by the officer is sufficient in the absence of evidence to the contrary: Marler 
Co. v. Clothing Co., 150-519. 


1489, Process issued to another county. No process shall be issued by any 
justice of the peace to any county other than his own, unless one or more bona 
fide defendants shall reside in, and also one or more bona fide defendants shall 
reside outside of, his county; in which case, only, he may issue process to any 
county in which any such nonresident defendant resides. 

Rev., s. 1447; Code, s. 871; 1876-7, c. 287. 

This being a restricted legislative grant of power, when exercised it must be strictly pur- 
sued: Fertilizer Co. v. Marshburn, 122-414. Process under this section must be issued or 
addressed to officers of county where same is to be served: Ibid. 

This section does not apply to foreign corporations: Allen-Fleming Co. v. R. R., 145-37; 
see section 1494. Where summons issued against a resident of county and a nonresident of 
county, and on trial summons amended by striking out name of resident defendant, justice 
should dismiss action: Wooten y. Maultsby, 69-462. 

Process can issue to another county only when one or more bona fide defendants reside in 
plaintiff’s county and one or more bona fide defendants reside in the other county: Austin v. 
Lewis, 156-461; Marler Co. v. Clothing Co., 150-519; Rutherford v. Ray, 147-253. A judg- 
ment rendered upon such improper process is void: Rutherford v. Ray, 147-253—and a lien 
filed on the land of the nonresident defendant within the county of the justice will not render 
the proceeding valid, Ibid. 

Section referred to in Dixon y. Haar, 158-341; Fisher v. Bullard, 109-574. 


1490. Civil process in inferior courts. The process of any recorder’s court, 
county court, or other court inferior to the superior courts of the state, when 
such court is exercising the jurisdiction of a justice of the peace in civil matters, 
shall run only as does the process of the court of a justice of the peace for the 
county in which such court is located. 

19155; ec; 49, 

See Oil Co. v. Grocery Co., 169-521. 


1491. Endorsement of process to another county. Inall civilactions in courts 
of justices of the peace where one or more of the defendants may reside in 
a county other than that of the plaintiff, it shall be lawful for any justice of 
the peace within the county where such defendant or defendants may reside, 
upon proof of the handwriting of the justice of the peace who issued the process, 
to endorse his name on the same, or a duplicate thereof, and such process so 
endorsed shall be executed in like manner as if it had been originally issued by 
the justice endorsing it. 

Rev., s. 1449; Code, s. 872. 

Process should be directed to officer of county where it is to be served: Fertilizer Co. v. 
Marshburn, 122-415. This section and section 1492 only method of procedure; endorsement 
of warrants, etc., applies only to criminal actions: Dixon v. Haar, 158-341. 

Section referred to in Oil Co. v. Grocery Co., 169-521; Austin v. Lewis, 156-461; Lilly v. 
Pureell, 78-82. 
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1492. Certificate of clerk on process for another county. In all cases referred 
to in the preceding section it shall be lawful for the clerk of the superior court 
of the county in which the action is brought to certify, under the seal of his 
court, on the process or a duplicate thereof, that the justice of the peace who 
issued the same is an acting justice of the peace in his county. And in all such 
cases it shall be the duty of any sheriff or constable to whom it may be directed 
to make an entry of the date of its reception, and to execute the same as provided 
for the service of civil process in courts of justices of the peace, and return it 
by mail to the justice of the peace from whose court it issued. 

Rev., s. 1450; Code, s. 873; 1870-1, ec. 60, s. 2. 

See cases cited under section 1491. Section referred to in Wooten v. Maultsby, 69-463. 


1493. Judgment against defendant in another county. No justice of the peace 
shall enter a judgment under the two preceding sections against any defendant 
who may be a nonresident of his county, unless it shall appear that the process 
was duly served upon him at least ten days before the return day of the same. 

Rey., s. 1451; Code, s. 874; 1876-7, c. 57. 

Section applies only to cases where justice’s summons issued against defendant residing in 
another county: Williams v. B. and L. Assn., 131-268. This is not sufficient ground to dis- 
miss the action, but reasonable time should be given to defendant to make defense: Bank v. 
Carlile, 174-624; Laney v. Hutton, 149-264. 


1494. Service on foreign corporation. Whenever any action of which a justice 
of the peace has jurisdiction shall be brought against a foreign corporation, which 
corporation is required to maintain a process agent in the state, the summons may 
be issued to the sheriff of the county in which such process agent resides, and 
when certified under the seal of his office by the clerk of the superior court of the 
county in which the justice issuing such summons resides to be under the hand 
of such justice, the sheriff of the county to which such summons shall be issued 
shall serve the same as in other cases and make due return thereof. No justice 
of the peace shall enter a judgment in such cases against any such foreign cor- 
poration unless it shall appear that the process was duly served upon such 
process agent at least twenty days before the return day of the same. The sum- 
mons may be made returnable at a time to be therein named, not exceeding 
forty days from the date of such summons: Provided, this section shall not 
apply to actions commenced in a county where the defendant has an officer 
or agent upon whom process may be served. 

Rev., s. 1448; 1907, ce. 473. 

For agent of foreign corporation upon whom process can be served, see sections 483, 1137, 
6414. 

Under this section a summons issued against a foreign corporation to a county where it has 
a process agent, properly certified under seal of the clerk, served on such corporation or its 
agent more than twenty days before return day, is valid: Allen-Fleming Co. v. R. R., 145-39. 
An action for a penalty can be brought against a foreign defendant before a justice of the 
peace in any county in which defendant does business or has property, or where plaintiff 


resides: Ibid. 
Section merely referred to in Kelly v. Lefaiver, 144-7; Oil Co. v. Grocery Co., 169-521. 


1495. Attendance of witnesses. The justice, on application of either party, 
shall, by a subpcena or by an order in writing, on the process, direct the con- 
stable or other officer to summon witnesses to appear and give testimony at the 
time and place appointed for the trial. Hach witness failing to appear shall 
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forfeit and pay eight dollars to the party at whose instance he was summoned, 
and shall be further liable to such party for all damage sustained by non- 
attendance. The fine herein imposed may be recovered, on motion, before the 
justice who tried the action, unless the witness on a notice of five days, by affi- 
davit or other proof, show sufficient excuse for his failure to attend. 

Rey., s. 1452; Code, s. 847. 

Justice not authorized to put witness under bond to appear at subsequent trial before him: 


Lovick v. R. R., 129-427—and if he does so he, and those advising him to do so, thereby become 
trespassers, Ibid. Section merely referred to in State vy. Aiken, 113-652. 


1496. Subpena issued to another county. Justices of the peace, in all civil 
cases, may issue subpcenas to counties other than their own; such subpeenas shall 
be authenticated in the same manner as provided by law for the authentication of 
process. When so authenticated the sheriff, constable or other officer to whom 
the same is directed shall execute and return the same as provided for the return 
of process: Provided, that where witnesses attend in counties other than their 
own under such subpcena they shall receive the same per diem and mileage as 
witnesses who attend the superior courts: Provided further, that before issuing 
such subpeenas the party wanting such witness shall deposit with the justice 
before whom the cause is pending one day’s per diem and the mileage of the 
witness to and returning from place of trial, which amount shall be paid to the 
witness on his attendance and taxed against the party cast in the trial. 

Rev., s. 1453; 18938, c. 436. 


1497. Subpeena duces tecum in case against railroad. When any action is 
brought against a railroad company before a justice of the peace, the justice 
before whom such action is made returnable shall have power to issue a sub- 
pena to any county within the limits of the state, commanding the president or 
any officer, director, agent, or any one in the employment of such company, to 
appear before him at the time and place of trial and to produce such books, 
ecards and other papers as the justice shall deem proper, and to give evidence 
in said cause; and each witness summoned as aforesaid failing or refusing to 
appear and testify and produce the books and papers aforesaid in obedience to 
such writ shall be deemed guilty of a contempt of court and fined not exceeding 
fifty dollars or imprisoned not exceeding thirty days. 

Reyz, Ss. 14545 1885"e) 221) st 2) 


Art. 18. PuiEraping AND PRACTICE 


1498. Removal of case. In all proceedings and trials, both criminal and civil, 
before justices of the peace, the justice before whom the writ or summons is 
returnable shall, upon written request made by either party to the action before 
evidence is introduced, move the same to some other justice residing in the same 
township, or to the justice of some neighboring township if there be no other 
justice in said township; but no cause shall be more than once removed. 

Rey., s. 1455; Code, s. 907; 1880, c. 15; 1888, c. 66; 1917, c. 48. 


Justice’s duty, upon affidavit and motion for removal being filed, to remove case before 
another justice residing in same township: State v. Ivie, 118-1227; State v. Warren, 100- 
489 (act of 1917, ce. 48, requires only written request)—though if no other justice in same 
township, can remove case to justice of neighboring township, State v. Ivie, 118-1227—but if 
case removed to justice of neighboring township when another justice in township where 
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action originated, justice to whom removed has no jurisdiction and judgment void, Ibid. 
Section not applicable to mayor’s court, and defendant therein not entitled to removal: State 
v. Joyner, 127-541. 


1499. Removal in case of death or incapacity. If any justice of the peace dies 
or becomes incapacitated by removal, resignation or other cause, having any ac- 
tion, civil or criminal, pending before him, which has not been finally determined, 
such action shall not abate or be discontinued, but the plaintiff in such civil action, 
or any one on behalf of the state in such criminal action, may remove such action 
for further and final determination before any other justice of the peace of the 
same township in which the original action was pending, or before any justice 
of the peace of the same county when there is no other in the township, by filing 
the papers in said action with the justice to whom the same is removed and by 
giving ten days notice to the defendant of such removal; and if the plaintiff in 
any civil action shall fail to give such notice of removal within ten days from 
the happening of the death, removal, or resignation, or incapacity of such jus- 
tice, then the defendant in such action may remove the same by giving like notice 
to the plaintiff; and if no notice is given by either party to such action within 
twenty days, then such action shall stand discontinued without prejudice. The 
justice of the peace before whom such action may be removed shall proceed to 
try and determine the same, but he shall demand no fees or costs which have 
heretofore been properly advanced by any party to such action. After such 
removal either party shall be entitled to all the rights given in the preceding 
section. 

Rev., s. 1456; 1905, c. 121. 


1500. Rules of practice: 


Rule 1, Pleadings. The pleadings in these courts are— 
1. The complaint of the plaintiff. 

2. The answer of the defendant. 

Rey., s. 1457; Code, s. 840. 

Referred to in Baxter y. Irvin, 158-277; Poston v. Rose, 87-282. 


Rule 2, Complaint. The complaint must state, in a plain and direct manner, 
the facts constituting the cause of action. 

Rey., s. 1459; Code, s. 840, Rule 3. 

For contents of complaint generally, see section 506. Where no written pleadings before 
justice, summons constitutes complaint: Parker v. Southern Express Co., 132-130, and cases 
there cited; Moore v. Wolfe, 122-711; Cromer v. Marsha, 122-564; Allen v. Jackson, 86-321. 
Justice should require plaintiff to state in plain and direct manner facts constituting cause 
of action: Smith v. Newberry, 140-385—and substance of oral pleadings entered by justice on 
docket must contain in plain and direct manner the ground of action, Montague v. Brown, 
104-161. See, also, Love v. Huffines, 151-378; Baxter v. Irvin, 158-277. 


Rule 3, Answer. The answer may contain a denial of the complaint, or of 
any part thereof, and also a statement, in a plain and direct manner, of any facts 
constituting a defense or counterclaim. 

Rey., s. 1460; Code, s. 840, Rule 4. 

For important annotations as to answers in general, see section 519. For important and 
full annotations on counterclaims generally, see section 521. 

Memorandum ‘‘general issue’’ entered on justice’s docket as embracing defendant’s defense 
is construed to mean a general denial of plaintiff’s cause of action: Blackwell v. Dibbrell, 
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103-270. Pendency of another action must be specially pleaded in answer or is deemed 
waived: Montague v. Brown, 104-163; Blackwell v. Dibbrell, 103-270; Hawkins v. Hughes, 
87-115—and former judgment must be specially pleaded, for it will not be considered under 
plea merely denying indebtedness, Smith v. Lumber Co., 140-375; Blackwell vy. Dibbrell, 103- 
270; Harrison v. Hoff, 102-126. In oral pleadings, if facts relied upon as defense be new 
matter, notice of same must be given on docket in plain and direct manner: Montague v. 
Brown, 104-161. See Baxter v. Irvin, 158-277. 

Counterclaim in excess of $200 cannot be entertained by justice: Ijames v. McClamroch, 
92-362; Hurst v. Everett, 91-403; Raisin v. Thomas, 88-148; Meneely v. Craven, 86-364; 
Boyett v. Vaughan, 85-363—and want of jurisdiction cannot be cured by entering remitter in 
superior court, Ijames v. McClamroch, 92-362; Raisin v. Thomas, 88-148—nor has justice 
jurisdiction of counterclaim in damages assessed by jury at more than $200, though voluntarily 
reduced to that amount, Raisin v. Thomas, 88-148—but defendant may recoup damages to 
amount claimed in complaint, Hurst v. Everett, 91-399—and where several actions brought on 
notes, he has right to set up such defense in each until amount of damages exhausted, Ibid. 
Defendant may plead as a set-off or defense a claim over $200, but not as a ground for 
affirmative relief: Cheese Co. v. Pipkin, 155-394; R. R. v. Dill, 171-176. 

Where court has jurisdiction it seems that claim sounding in damages may be used as 
set-off: Raisin v. Thomas, 88-148—though counterclaim consisting of alleged indebtedness 
arising out of unadjusted partnership dealings between partners cannot be set up before 
justice, Love v. Rhyne, 86-576—and plaintiff cannot set up counterclaim in reply to counter- 
claim asserted by defendant, Boyett v. Vaughan, 85-363—and counterclaim cannot be set up 
for enough to extinguish plaintiff’s claim and then recover $200, Derr y. Stubbs, 83-539— 
but claim for funeral expenses may be pleaded as set-off in suit by administrator for debt due 
intestate, Barbee v. Green, 86-158. 

Equitable defense may be set up before justice: Levin v. Gladstein, 142-482, and cases 
under section 1473. 

Distinction between counterclaim, set-off, and recoupment pointed out in Hurst v. Everett, 
91-399; Raisin vy. Thomas, 88-150. 

Since pleadings may be oral, no judgment is rendered on a counterclaim for failure of 
plaintiff to reply: Teal v. Templeton, 149-32, 


Rule 4, Demurrer. Hither party may demur to a pleading of his adversary, 
or to any part thereof, when it is not sufficiently explicit to enable him to under- 
stand it, or contains no cause of action or defense, although it be taken as true. 

Rey., s. 1461; Code, s. 840, Rule 11. 

For demurrer generally, see sections 508-518. 


Rule 5, Order on demurrer. If the justice deem the objection well founded, 
he shall order the pleading to be amended on such terms as he may think just; 
and if the party refuse to amend, the defective pleading shall be disregarded. 

Rey., s. 1462; Code, s. 840, Rule 12. 

For amendments generally, see section 547. 


Rule 6, Pleadings, oral or written. The pleadings may be either oral or 
written; if oral, the substance must be entered by the justice on his docket; if 
written, they must be filed by the justice, and a reference to them be made on 
his docket. 

Rev., s. 1458; Code, s. 840, Rule 2. 

Pleadings may be oral: Montague v. Brown, 104-161; Little v. McCarter, 89-237—but if so, 
substance must be entered on docket, Montague v. Brown, 104-161. Different pleadings ex- 
plained: Baxter v. Irvin, 158-277. When written pleadings are filed, material allegations not 
denied may be taken as admitted: Parker v. Horton, 176-143. 

The rule as to verification of pleadings does not apply to justice’s court: Building Co. v. 
Hardware Co., 173-55—nor does the rule as to reply to counterclaim, Teal v. Templeton, 
149-32. 

Section referred to in Durham vy. Wilson, 104-598. 
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Rule 7, No particular form for pleadings. Pleadings are not required to 
be in any particular form, but must be such as to enable a person of common 
understanding to know what is meant. 

Rey., s. 1463; Code, s. 840, Rule 5. 

Section merely referred to in Smith vy. Newberry, 140-387; Turner y. McKee, 137-253. 


Rule 8, No judgment by default. Where a defendant does not appear and 
answer, the plaintiff must still prove his case before he can recover. 

Rey., s. 1464; Code, s. 840, Rule 6. 

Section merely referred to in Durham vy. Wilson, 104-598; Montague v. Brown, 104-163. 


Rule 9, Action on account or note. In an action or defense, founded on an 
account, or an instrument for the payment of money only, it is sufficient for 
a party to deliver the account or instrument to the justice and state that there 
is due him thereon from the adverse party a specified sum, which he claims to 
recover or set off. 

Rey., s. 1465; Code, s. 840, Rule 7. 


In action before justice on promissory note exhibition of same with statement that specified 
sum is due thereon, which plaintiff seeks to recover, is sufficient complaint: Evans vy. Wil- 
liamson, 79-86. 


Rule 10, Account or demand exhibited. The justice may at the joining of 
issue require either party, at the request of the other, at that or some other speci- 
fied time to exhibit his account or demand, or state the nature thereof as far as 
may be in his power; and in ease of his default, the justice shall preclude him 
from giving evidence of such parts thereof as have not been so exhibited or 
stated. 

Rey., s. 1469; Code, s. 840, Rule 10. 


Bill of particulars may be ordered by court if demanded: McPhail v. Johnson, 115-302. 
Section referred to in Blackwell v. Dibbrell, 103-274. 


Rule 11, Variance. A variance between the evidence on the trial and the 
allegations in a pleading shall be disregarded as immaterial, unless the court is 
satisfied that the adverse party has been misled to his prejudice thereby. 

Rey., s. 1466; Code, s. 840, Rule 8. 

As to variance generally, see section 552. 


Rule 12, No process quashed for want of form. No process or other pro- 
ceeding begun before a justice of the peace, whether in a civil or a criminal 
action, shall be quashed or set aside for the want of form, if the essential mat- 
ters are set forth therein; and the court in which any such action shall be 
pending shall have power to amend any warrant, process, pleading or proceeding 
in such action, either in form or substance, for the furtherance of justice, on such 
terms as shall be deemed just, at any time either before or after judgment. 

Rey., s. 1467; Code, s. 908; R. C., cc. 3, 62, s. 22; 1794, c. 414. 

For annotations generally upon subject of amendment of pleading, process, etc., see under 
sections 545-547. 

The power of amendment of criminal process hereunder is not unconstitutional: State v. 
Crook, 91-536. For history of power of amendment in justices’ courts, see State v. Vaughan, 
91-532. 

As justices of the peace are clothed with large jurisdiction in criminal matters and are 
almost universally men unlearned in the law, very liberal powers of amendment should be 
accorded them, that offenders may not escape just penalties by opposing with technical objec- 
tions: State v. Bryson, 84-783. 
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A justice may allow officer to amend the return of a summons, where same manifestly in- 
correct, by inserting proper date of service: State v. Warren, 113-684. Justice may allow 
plaintiff to amend a summons against register of deeds in action for penalty for wrongly 
issuing marriage license, by inserting the words ‘‘without reasonable injury’’: Laney v. 
Mackey, 144-630—may allow amendment of summons in claim and delivery to state value of 
property when value is not over $50, so as to show jurisdiction, not to give jurisdiction, Cox 
v. Grisham, 113-279; Leathers v. Morris, 101-184; Singer Mfg. Co. v. Barrett, 95-36. 

Civil process served by town constable where same not addressed to him, but he was specially 
deputed, may be amended after service: Baker v. Brem, 127-322, reversing same case in 126- 
367 on rehearing. 

Justice has power to allow amendment of criminal warrant or affidavit: State v. Sykes, 104- 
694—but warrant cannot be amended by striking out offense charged and inserting new and 
different offense, State v. Taylor, 118-1262; State v. Crook, 91-539; State v. Vaughan, 91-532. 
Where amendment does not change nature of action, power to amend is unrestricted: State v. 
Wernwag, 116-1063, and cases cited. 

Where warrant before justice is informal, it may be aided by affidavit if same refers to it, 
and if court can see from both that offense sufficiently charged, warrant will be sustained: 
State v. Gupton, 166-257; State v. Norman, 110-487; State v. Sykes, 104-694; State v. 
Winslow, 95-649—but affidavit of complainant does not constitute essential part of warrant 
issued thereon, State v. Bryson, 84-780—and if warrant charges criminal offense it will be 
sustained, Ibid. 

Superior court, on appeal from justice’s court, pursues a liberal policy as to amendments, 
see Shelton v. Kivett, 110-408; State v. Currie, 161-276; Laney v. Mackey, 144-630; Stationery 
Co. v. Express Co., 152-342; McBride v. Welborn, 119-508; Starke v. Cotten, 115-81; McPhail 
v. Johnson, 115-298; Moore y. Garner, 109-157; State v. Baker, 106-758; Leathers v. Morris, 
101-184; Allen v. Jackson, 86-321; Bank v. McArthur, 82-107; Beville v. Cox, 109-265; 
Thomas v. Simpson, 80-4; Johnson vy. Rowland, 80-1; Lane v. Morton, 78-7; Hinton vy. Deans, 
75-18; State v. Cauble, 70-62; Bullard v. Johnson, 65-436. A justice’s warrant may be 
amended in superior court, even after verdict: State v. Smith, 103-410—but it must be made 
to conform to evidence elicited on trial and shown by record, State v. Baker, 106-758. Superior 
court may amend affidavit and warrant on appeal from justice: State v. Poythress, 174-809; 
State v. Price, 175-804; State v. Yellowday, 152-793; State v. Davis, 111-729; State v. Gilli- 
kin, 114-832. The warrant of a justice may be amended in superior court upon the finding of 
a special verdict: State v. Telfair, 130-645. 

In warrant to recover penalty under a statute, an averment alone that amount claimed is 
‘“‘due by penalty,’’ without stating the facts or pointing out particular statute under which 
penalty is claimed, is insufficient, but judge may allow amendment on appeal to superior 
court: Stone v. R. R., 144-220. 

Justice’s record can be amended on appeal to superior court so as to speak the truth as to 
what took place in his court: State v. Jenkins, 121-637, and cases cited on page 642; Bank 
v. McArthur, 82-107. 

Summons in action before justice may be amended on appeal by superior court to show, 
but not to confer, jurisdiction: McPhail v. Johnson, 115-298; Baker v. Brem, 126-367; but 
see same case, 127-322. 

Section merely referred to in State v. Hester, 122-1050; Godwin v. Early, 114-12; Green yv. 
Deberry, 24-345; Clark v. Hellen, 23-423; Mead v. Boyd, 19-521. 


Rule 18, Pleadings amended. ‘The pleadings may be amended at any time 
before the trial, or during the trial, or upon appeal, when by such amendment 
substantial justice will be promoted. If the amendment be made after the join- 
ing of the issue, and it appears to the satisfaction of the court, by oath, that an 
adjournment is necessary to the adverse party, in consequence of such amend- 
ment, an adjournment shall be granted. The court may also, in its discretion, 
require as a condition of an amendment the payment of costs to the adverse 
party. 

Rey., s. 1468; Code, s. 840, Rule 9. 
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Upon an appeal in civil action from magistrate to superior court, the latter has power to 
amend the pleadings and allow new pleas, or matters of defense, to be set up, and its action 
in this respect is not ordinarily reviewable: Moore v. Garner, 109-157; Hinton v. Deans, 75-18; 
Stationery Co. v. Express Co., 152-342; see section 547 for additional cases. Section referred 
to in Cox v. Grisham, 113-280; State v. Shine, 149-480. 


Rule 14, Tender of judgment. The defendant may, on the return of process 
and before answering, make an offer in writing to allow judgment to be taken 
against him for an amount, to be stated in such offer, with costs. The plaintiff 
shall thereupon, and before any other proceeding be had in the action, determine 
whether he will accept or reject such offer. If he accept the offer, and give notice 
thereof in writing, the justice shall file the offer and the acceptance thereof, and 
render judgment accordingly. If notice of acceptance be not given, and if the 
plaintiff fail to obtain judgment for a greater amount, exclusive of costs, than has 
been specified in the offer, he shall not recover costs, but shall pay to the defend- 
ant his costs accruing subsequent to the offer. 

Rey., s. 1471; Code, s. 840, Rule 16. 

Tender must be made, before defense set up, to pay specific sum in discharge of plaintiff’s 
claim, and not sum in excess of counterclaim: Rand y. Harris, 83-486—and tender to pay 
specific amount ‘‘as settlement of matter’’ not sufficient, Ibid. 

Money paid into court as a tender, if taken out by plaintiff, is a settlement of debt, he 
having accepted same upon conditions and terms annexed: Cline vy. Rudisil, 126-523. Tender 
by tenant of rent accrued after termination of lease does not preclude landlord from recover- 
ing possession: Vanderford v. Forem, 129-217. Where plaintiff recovers no more than the 
tender, he should be taxed with costs: Pollock v. Warwick, 104-638; see Smith v. B. and L. 


Assn., 119-256, and cases cited; Russ v. Brown,, 113-227. Offer of compromise not accepted 
cannot be given in evidence: Hughes v. Boone, 102-137. 


Rule 15, Continuance. Any justice before whom an action is brought may, 
on sufficient excuse therefor shown on the affidavit of either party or any person 
for him, continue such action from time to time for trial; but such continuance 
shall not exceed thirty days. 

Rey., s. 1472; Code, s. 840, Rule 17. 


Rule 16, Chapter on cwil procedure applicable. ‘The chapter on civil proce- 
dure, respecting forms of actions, parties to actions, the times of commencing 
actions, and the service of process, shall apply to justices’ courts. 

Rey., s. 1473; Code, s. 840, Rule 15. 

The provision that service of summons on a corporation must be by delivering a copy also 
applies, under this section, to service of process issued from justice’s court: Aaron y. Lumber 
‘Co., 112-190; Katzenstein v. R. R., 78-287. Appointment of next friend: Houser v. Bonsal, 
149-51. The right of defendant, served by publication, to defend after judgment, under sec- 


tion 492, does not apply, the remedy being under section 1530: Thompson v. Notion Co., 
160-519. 


Section referred to in Ditmore vy. Goins, 128-325; Fisher v. Bullard, 109-575; Montague v. 
Brown, 104-163. 


Rule 17, Attachment proceedings. The chapter on civil procedure is appli- 
cable to proceedings by attachment before justices of the peace, in all cases 
founded on contract wherein the sum demanded does not exceed two hundred 
dollars, and where the title to real estate is not in controversy. 

Rey., s. 1474; Code, s. 853. 

For attachment proceedings, see section 798 et seq. Section cited in Thompson vy. Notion 
Co., 160-519. 
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Rule 18, Claim and delivery and arrest and bail. The chapter on civil 
procedure is applicable, except as herein otherwise provided, to proceedings in 
justices’ courts concerning claim and delivery of personal property and arrest 
and bail, substituting the words, ‘‘justice of the peace’’ for ‘‘judge,’’ ‘‘clerk”’ 
or ‘‘clerk of the court,’’ and inserting the words ‘‘or constable’’ after ‘‘sheriff,’’ 
whenever they occur. 

Rey., s. 1475; Code, ss. 849, 889; 1876-7, c. 251. 

For arrest and bail, see section 767 et seq.; for claim and delivery, see section 830 et seq. 
Section cited in Thompson y. Notion Co., 160-519. 


Rule 19, Actions for damages and for conversion. All actions in a court of 
a justice of the peace for the recovery of damages to real estate, or for the con- 
version of personal property, or any injury thereto, shall be commenced and 
prosecuted to judgment under the same rules of procedure as provided in civil 
actions in a justice’s court. 

Rey., s. 1476; Code, s. 888; 1876-7, c. 251. - 


Section authorizing action for ‘‘damages’’ not exceeding $50 to property, though property 
be of greater value, is constitutional: Malloy v. City of Fayetteville, 122-480—but does not 
authorize actions for slander, libel and other unliquidated damages not arising out of injury 
to property, Malloy v. City of Fayetteville, 122-486. Justice has jurisdiction of action for 
damages not exceeding $50 for injury to personal property, notwithstanding same of greater 
value than $50, Malloy v. City of Fayetteville, 122-480; Watson vy. Farmer, 141-452—and has 
jurisdiction of action for damages to real estate where sum demanded not more than $50, 
Duckworth v. Mull, 143-461. 


Rule 20, Action on former judgment. On the trial of an action founded on 
a former judgment, the judgment itself shall be evidence of the debt, subject 
to such payments as have been made. 

Rey., s. 1477; Code, s. 844. 

A judgment of a justice of the peace, if not docketed in superior court within a year of 
rendition, is dormant and can only be given efficacy by a new action upon it before a justice: 
Woodard v. Paxton, 101-26. 

Judgment of justice not competent evidence without proof of his handwriting: Patterson 
vy. Freeman, 132-357; Reeves v. Davis, 80-209—of his being in office at the time, and the rendi- 
tion of the same within his court, Ibid. 


Rule 21, Rehearing of case. When a judgment has been rendered by a jus- 
tice, in the absence of either party, and when such absence was caused by the 
sickness, excusable mistake or neglect of the party, such absent party, his agent 
or attorney, may, within ten days after the date of such judgment, apply for 
relief to the justice who awarded the same, by affidavit, setting forth the facts, 
which affidavit must be filed by the justice; whereupon the justice, if he deem 
the affidavit sufficient, shall open the case for reconsideration; and to this end, 
he shall issue a summons, directed to a constable, or other lawful officer, to cause 
the adverse party, together with the witnesses on both sides, to appear before him 
at a place and at a time, not exceeding twenty days, to be specified in the sum- 
mons, when the complaint shall be reheard, and the same proceedings had as if 
the case had never been acted on. If execution has been issued on the judgment, 
the justice shall direct an order to the officer having such execution in his hands, 
commanding him to forbear all further proceedings thereon, and to return the 
same to the justice forthwith. 

Reyv., s. 1478; Code, s. 845. 
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See section 1528; also see, as to recordari, annotations under section 630. For annotations 
as to mistake or excusable neglect, see section 600. 

While new trial cannot be granted by justice, a rehearing may be allowed by him where 
sickness, mistake or excusable neglect is shown: Salmon v. McLean, 116-209; Navassa Guano 
Co. v. Bridgers, 93-439; Gambill v. Gambill, 89-201; Froneburger v. Lee, 66-333—provided 
application be made within ten days after date of judgment, Bullard v. Edwards, 140-644; 
Navassa Guano Co. v. Bridgers, 93-439; Gambill v. Gambill, 89-201—but after lapse of that 
time justice cannot rehear such cause, Navassa Guano Co. v. Bridgers, 93-439—remedy then 
by recordari. 

Where rehearing wrongly granted to defendant, and on day of rehearing plaintiff moves for 
a continuance, he does not thereby waive his rights: Bullard v. Edwards, 140-644. 

Where agent of corporation appeared and secured continuance before justice, but neglected 
to employ counsel until trial day, when, on account of delay in mail, counsel was unable to 
appear, held inexcusable neglect: Finlayson v. Accident Co., 109-196—and where cause re- 
moved at party’s request, and he made no inquiry of justice to whom removed, but relied upon 
assurance of officer of court, held not due diligence, Bullard v. Edwards, 140-644. When a 
judgment is rendered upon service by publication, the defendant is not entitled to a rehearing, 
but remedy is under section 1530: Thompson y. Notion Co., 160-519. Proceeding to set aside 
a judgment rendered upon improper service: Lowman v. Ballard, 168-16. 

Judgement rendered by justice and, upon rehearing by him, similar judgment rendered, 
statute of limitations begins to run from latter judgment: Salmon v. McLean, 116-209. 

Section referred to in Merrell v. McHone, 126-529; Hogan y. Kirkland, 64-251. 


Art) 14°" Jory Trt, 


1501. Parties entitled to a jury trial. When an issue of fact shall be joined 
before a justice, on demand of either party thereto, he shall cause a jury of six 
men to be summoned, who shall try the same. 

Const. Art. 4, S. 27. 


1502. Jury trial waived. A trial by jury must be demanded at the time of 
joining the issue of fact, and if neither party demand at such time a jury, they 
shall be deemed to have waived a trial by jury. 

Rey., s. 1431; Code, s. 857. 


Quere: Whether principle that on indictments originating in superior court trial by jury 
cannot be waived by accused applies to appeals in criminal actions of which justices have 
final jurisdiction: State v. Wells, 142-590. 

The provision of the federal constitution that no person shall be deprived of his property 
without due process of law does not imply that all trials in state courts shall be by jury: 
Caldwell vy. Wi'son, 121-425. The right of appeal to superior court preserves the right of jury 
trial: State v. Shine, 149-480, and cases cited. 

For trial by jury in criminal actions before justice, see sections 4627, 4628. 

Section merely referred to in Durham yv. Wilson, 104-598. 


1503. Number constituting the jury. Six jurors shall constitute a jury in 
a justice’s court, but, by consent of both parties, a less number may constitute it. 
Rey., s. 1440; Code, s. 866. 


1504, Jury list furnished. The clerk of the board of commissioners shall fur- 
nish, on demand, to each justice of the peace in the county, a list of the jurors for 
the township for which such justice is elected or appointed. 

Rey.. s. 1428; Code, s. 854. 

As to how commissioners select jury lists, see sections 2312, 2313. 
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1505. Names kept in jury box. Hach justice shall keep a jury box, having two 
divisions marked respectively number one and number two, and having two 
locks, the key to be kept by the justice. He shall cause the names on his jury 
list to be written on small scrolls of paper of equal size, and to be placed in the 
jury box, in division marked number one, until drawn out for the trial of an 
issue as required by law. 

Rey., ss. 1429, 1480; Code, ss. 855, 856. 


For annotations concerning jury box of county, of interest also in connection with this 
section, see section 2313. Consult State v. Potts, 100-457; State v. Hensley, 94-1026. 


1506. Fees deposited for jury trial. Before a party is entitled to a jury he 
shall deposit with the justice the sum of three dollars for jury fees, and the 
justice shall pay to all persons who attend, pursuant to the summons, as well 
to those who do not actually serve as to those who do serve, twenty-five cents 
each, to be included in the judgment as part of the costs, in case the party 
demanding the jury recover judgment, but not otherwise. The justice shall refund 
to the party the fees of all jurors who do not attend. 

Reyv., s. 1482; Code, s. 869. 


1507. Jury drawn and trial postponed. When a trial by jury is demanded, 
the justice shall immediately, in the presence of the parties, proceed to draw 
the names of twelve jurors from division marked number one of the jury box; 
and the trial of the cause shall thereupon be postponed to a time and place to be 
fixed by the justice. 

Rey., s. 14383; Code, s. 858. 


No constitutional limitation upon powers of legislature to prescribe method by which jurors 
are to be selected and summoned: State v. Brittain, 143-668. For annotations as to drawing 
jury for superior court, which may be of interest, see section 2314. 


1508. Summoning the jury. A list of the jurors so drawn shall be immedi- 
ately delivered by the justice to any constable, or other lawful officer, with an 
order indorsed thereon, directing him to summon the persons named in the list 
to appear as jurors at the time and place fixed for the trial; and it is the duty 
of the officer to proceed forthwith to summon such jurors, or so many of them 
as can be found, according to the order; and he shall make return thereof at the 
time and place appointed, stating in his return the names of the jurors sum- 
moned by him. 

Rey., s. 1434; Code, s. 859. 

For summoning jurors in superior court, see section 2320. 


1509. Selection of jury. At the time and place appointed, and on return of 
the order, if the trial be not further adjourned, and if adjourned, then at the 
time and place to which the trial shall be adjourned, the justice shall proceed, 
in the presence of the parties, to draw from the jurors summoned the names of 
Six persons to constitute the jury for the trial of the issue. 

Rev., 8. 1485; Code, s. 860. 

For practice in superior court, see section 2333. 


1510. Challenges. Each party shall be entitled to challenge, peremptorily, two 
of the persons drawn as jurors. 
Rey., s. 1486; Code, s. 861. 
For practice in superior court, see sections 2324-2326, 2331, 2332, 4633, 4634. 
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1511. Names returned to the jury box. The scrolls containing the names of 
jurors not summoned, if any, and of those summoned but not drawn, and of 
those drawn but challenged and set aside, must be returned by the justice to his 
jury box, in division marked number one: Provided, that the scrolls containing 
the names of such as are not legally liable or legally qualified to serve as jurors 
shall be destroyed. 

Rey., s. 1487; Code, s. 862. 


1512. Names of jurors serving. The scrolls containing the names of the jurors 
who serve on the trial of an issue must be placed in the jury box in division 
marked number two, until all the scrolls in division marked number one have 
been drawn out. As often as that may happen, the whole number of scrolls 
shall be returned to division marked number one, to be drawn out as in the first 
instance. 

Rey., s. 1441; Code, s. 868. 


1513. Tales jurors summoned. If a competent and indifferent jury is not 
obtained from the twelve jurors drawn, as before specified, the justice may 
direct others to be summoned from the bystanders, sufficient to complete the 
jury. 

Rey., s. 1488; Code, s. 863. 

For practice in superior court, see sections 2321, 2322. 


1514. No juror to serve out of township. No person is compelled to serve as 
a juror in a justice’s court out of his own township, except as a talesman. 
Rey., s. 1439; Code, s. 867. 


1515. Additional deposit for jury fees on adjournment. No adjournment shall 
be granted after the return of the jury, unless the party asking the same shall, 
in addition to the other conditions imposed on him by law or by the justice, 
deposit with the justice, to be immediately paid to the jurors attending, the sum 
of twenty-five cents each, such amount to be in no case included in the judgment 
as part of the costs. On such adjournment, the jurors shall attend at the time 
and place appointed, without further summons or notice; and the fees for the 
jury, deposited with the justice in the beginning, shall remain in his hands 
until the jury are impaneled on the trial, and shall be then immediately paid 
to the jurors or to the party entitled thereto. 

Rev., s. 1442; Code, s. 870. 


1516. Jury sworn and impaneled; verdict; judgment. The jury shall be sworn 
and impaneled by the justice, who shall record their verdict in his docket and 
enter a judgment in the case according to such verdict. 

Reyv., s. 1443; Code, s. 864. 


Art. 15. JupGMENT AND ExEcUTION 


1517. Justice’s judgment docketed; lien and execution. A justice of the 
peace, on the demand of a party in whose favor he has rendered a judgment, 
shall give a transcript thereof which may be filed and docketed in the office of 
the superior court clerk of the county where the judgment was rendered. And 
in such ease he shall also deliver to the party against whom such judgment was 
rendered, or his attorney, a transcript of any stay of execution issued, or which 
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may thereafter be issued, by him on such judgment, which may be in like manner 
filed and docketed in the office of the clerk of such court. The time of the 
receipt of the transcript by the clerk shall be noted thereon and entered on the 
docket; and from that time the judgment shall be a judgment of the superior 
court in all respects for the purposes of lien and execution. The execution 
thereon shall be issued by the clerk of the superior court to the sheriff of the 
eounty, and shall have the same effect, and be executed in the same manner, as 
other executions of the superior court; but in case a stay of execution upon such 
judgment shall be granted, as provided by law, execution shall not be issued 
thereon by the clerk of the superior court until the expiration of such stay. A 
certified transcript of such judgment may be filed and docketed in the superior 
court clerk’s office of any other county, and with like effect, in every respect, 
as in the county where the judgment was rendered, except that it shall be a lien 
only from the time of filing and docketing such transcript. 
Rev., s. 1479; Code, s. 8389. 


THE JUDGMENT ITSELF. A justice is under no obligation to write out and sign his 
judgments with his own hand. He may have them written and his name signed thereto in his 
presence and under his supervision without making himself liable for delegating his jurisdic- 
‘tional powers: Reeves v. Davis, 80-209. 

Ordinarily it is a justice's duty to pronounce judgment on day of trial, but in cases of diffi- 
culty he may reserve his decision until he can be properly advised, and afterwards enter judg- 
ment and give parties notice of his action: Ibid.; Osborne v. Furn. Co., 121-364. 

Justice's judgment is conclusive and binding until legally set aside, modified or reversed: 
Dunham y. Anders, 128-212; Whitehurst v. Transportation Co., 109-342; Hiatt v. Simpson, 
35-72—and though docketed in superior court it remains as before, a judgment of the justice 
when to be impeached, modified or reversed, Oldham vy. Rieger, 148-548; Bailey v. Hester, 
101-540; Patterson v. Walton, 119-501; Whitehurst v. Transportation Co., 109-344; Cotton 
Mills v. Cotton Mills, 116-647; Morton v. Rippy, 84-611; Birdsey v. Harris, 68-92; Ledbetter 
v. Osborne, 66-379. 


EFFECT OF DOCKETING THE JUDGMENT. When judgment docketed in superior 
court it becomes judgment of superior court: Dysart v. Brandreth, 118-968; MeclIlhenny vy. 
Savings and Trust Co., 108-311; Adams v. Guy, 106-275; Cannon y. Parker, 81-322—though 
it only becomes a judgment of superior court for purpose of creating lien upon real estate of 
judgment debtor in county, and for purpose of enforcing same by execution or otherwise, 
Pants Co. v. Mewborn, 172-332; Oldham vy. Rieger, 148-548; Tarboro v. Pender, 153-427; 
Whitehurst v. Transportation Co., 109-345; Woodard v. Paxton, 101-29; Surratt v. Crawford, 
87-374; Broyles v. Young, 81-315; Cannon vy. Parker, 81-322; Ledbetter v. Osborne, 66-380. 

When judgment has become dormant it cannot be revived by docketing in superior court, 
Cowen v. Withrow, 114-558; Woodard v. Paxton, 101-26; Williams v. Williams, 85-385. When 
regularly docketed in superior court judgment cannot be collaterally impeached: Moore v. 
Edwards, 92-43. Judgment may be docketed in superior court, though appeal taken and 
security given to stay execution, Dysart v. Brandreth, 118-968—-and when so docketed in 
superior court lien is not destroyed by appeal and supersedeas bond, Ibid.—but being so dock- 
eted does not arrest running of statute of limitations, Daniel v. Laughlin, 87-433. When 
judgment given in one county it cannot be docketed in another, unless previously docketed in 
county where rendered: McAden v. Banister, 63-479. The lien of the docketed judgment 
expires in ten years, notwithstanding the death of the judgment debtor: Matthews v. Peter- 
son, 150-134. 

The transcript of a judgment need not contain more than essential particulars constituting 
judgment: Surratt v. Crawford, 87-372—the names of plaintiff and defendant, amount of 
judgment and costs of action being sufficient, Lee v. Bishop, 89-257. It should show jurisdic- 
tional facts for the protection of purchasers under execution: Rutherford v. Ray, 147-253. 
Judgment may be docketed from original papers before justice, instead of from transcript: 
McAden vy. Banister, 63-479. 

Where justice’s judgments docketed in superior court on same day, they are entitled to 
priority according to time of day when docketed: Bates v. Hinsdale, 65-423, 
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Where transcript authenticated by justice’s certificate, judgment is presumed to have been 
regularly taken, though judgment proper not signed by justice: Surratt v. Crawford, 87-372. 

Execution on docketed justice’s judgment shall be issued to sheriff and be executed in same 
manner as other executions of superior court: Cannon y. Parker, 81-322; see section 675 et 
seq. The judgment may be revived as other judgments, when dormant: Pants Co. v. Mew- 
born, 172-332. 

For annotations with respect to judgments generally, see section 614. 


1518. Effect of judgment on appeal. In cases of appeal to the superior court 
from a justice’s Judgment docketed in such court, when judgment is rendered 
in the superior court on such appeal, the lien acquired by the docketing of such 
justice’s judgment shall merge into the judgment of the superior court, and 
continue as a lien from the date of the docketing of such justice’s judgment, 
and be superior to any other judgment docketed subsequent to the date of the 
justice’s judgment, except prior attachment liens and judgment on the same, 
The clerk of the superior court shall carry forward and tax into the judgment 
of the superior court all costs incurred in the justice’s court, including transcript 
and docketing, as well as all costs incurred in the superior court, and shall 
issue execution only on the judgment rendered in the superior court, and not 
upon the justice’s judgment. When the judgment of the superior court is 
satisfied, it shall be a satisfaction of the justice’s judgment, and the clerk shall 
note such satisfaction on the record of the justice’s judgment. 

Rev., s. 1479; 1908, c. 179. 


An appeal does not prevent the docketing of a judgment, nor affect the lien; Dysart v. 
Brandreth, 118-968. The judgment does not become dormant by failure to issue execution 
pending an appeal, when a bond to stay execution is given: Ibid. 


1519. Entries made by clerk when judgment is rendered. Whenever a tran- 
script of a judgment taken before a justice of the peace is docketed on the judg- 
ment docket of the superior court and the same is afterwards reversed, modified, 
or affirmed in the superior court on appeal by a final judgment, the clerk of said 
court shall within ten days thereafter enter on the judgment docket where the 
said transcript was first docketed, the word ‘‘reversed,’’ ‘‘modified,’’ or ‘‘af- 
firmed,’’ as the case may be, and further refer to the book and page where can be 
found the judgment reversing, modifying, or affirming the former judgment. 
Any clerk failing to perform such duties as are required of him in this section 
shall pay to any person all such damages as he may have sustained by such - 
failure. 

Rey., s. 1479; 1907, c. 880. 


1520. Justice’s judgment removed to another county. Any person who may 
desire to have a justice’s judgment in his favor removed to another county to be 
enforced against the goods and chattels of the defendant must obtain from the 
justice who rendered the judgment a transcript thereof, under his hand; and 
must further procure a certificate from the clerk of the superior court of the 
county where the judgment was rendered, under the seal of his court, that the 
justice who gave the judgment was, at the rendition thereof, a justice of the 
county. On such transcript of the judgment, thus certified, any justice in any 
other county may award execution for the sum therein expressed. 

Rey., s. 1480; Code, s. 846. 

Judgment rendered by justice in one county cannot be docketed in another, unless previ- 
ously docketed in former county: McAden v. Banister, 63-479—and what allowed to be dock- 
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eted in latter county is transcript of judgment as docketed in former, Ibid. For sufficient 
transcript for docketing in another county, see Wilson v. Patton, 87-318. Docketing in another 
county is only for purpose of giving a lien: Bernhardt v. Brown, 122-587. 

An execution issued to another county and all proceedings under it are void, unless it bears 
the seal of the clerk of county where rendered: Taylor v. Taylor, 83-116. 


1521. Issue and return of execution. Execution may be issued on a judgment, 
rendered in a justice’s court, at any time within one year after the rendition 
thereof, and shall be returnable sixty days from the date of the same. 

Rev., s. 1481; Code, s. 840, Rule 14. 

Justice may issue execution on judgment unless cause has been removed to and docketed in 
superior court: Bailey v. Hester, 101-540—and may also recall execution which has been im- 
providently issued, Ibid—but justice has no jurisdiction to direct application by sheriff of 
proceeds of execution issued by another justice, upon ground that same is null and void, 
Cary vy. Allegood, 121-54. 

Judgment of justice not docketed within year of rendition is dormant: Cowen v. Withrow, 
114-558; Woodard vy. Paxton, 101-26—and vitality can only be restored by new action, Ibid.; 
Williams v. Williams, 85-383—-and purchaser under execution on justice’s judgment docketed 
after lapse of year acquires no title, though he be a stranger to judgment and without notice, 
Cowen v. Withrow, 114-558. 

Judgment of justice does not become dormant by failure to issue execution thereon pending 
an appeal from judgment when bond has been given to stay execution: Dysart v. Brandreth, 
118-968. 


1522. Levy and lien of execution. Executions issued by a justice, which must 
be directed to any constable or other lawful officer of the county, shall be a lien 
on the goods and chattels of the defendant named therein, from the levy thereof 
only, but shall not be levied on or enforced in any manner against real estate; 
but when a justice’s judgment shall be made a judgment of the superior court, 
as is elsewhere provided, the execution shall be capable of being levied and 
collected out of any property of the defendant in execution, and it shall be a lien 
on the real estate of said defendant from the time when it becomes a judgment 
of the superior court. 

Rev., s. 1482; Code, s. 841; 1868-9, c. 159, s. 5. 


Execution must be directed to any constable or other lawful officer of the county: Mc- 
Gloughan v. Mitchell, 126-681—and if it comes into the hands of sheriff he must obey it, 
though constable cannot serve process addressed to sheriff, nor can sheriff serve process ad- 
dressed to constable alone, Ibid. It is not necessary that judgment should be docketed in 
superior court to entitle judgment creditor to execution against personal property: McAuley 
v. Morris, 101-372. Judgment of justice when docketed in superior court becomes judgment 
of that court, and is a lien upon real estate of defendant in county: Dysart v. Brandreth, 
118-968, and cases under sections 1517 and 614—and lien of judgment not extinguished by 
appeal and supersedeas bond, Dysart v. Brandreth, 118-968; Dunham y. Anders, 128-212. 

Leave to issue execution on justice’s judgment docketed in superior court can be granted 
after lapse of seven years from such docketing, but before lapse of ten years: Broyles v. 
Young, 81-315; Daniel v. Laughlin, 87-433; Patterson v. Walton, 119-500; Adams y. Guy, 
106-275. 

Superior court has no jurisdiction of original motion to set aside an execution and order of 
sale granted by a justice of the peace: Hamer v. McCall, 121-197. 


1523. Stay of execution. In all actions founded on contract, whereon judg- 
ments are rendered in justices’ courts, stay of execution, if prayed for at the 
trial by the defendant or his attorney, shall be granted by the justices in the 
following manner: For any sum not exceeding twenty-five dollars, one month; 
for any sum above twenty-five dollars and not exceeding fifty dollars, three 
months; for any sum above fifty dollars and not exceeding one hundred dollars, 
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four months; for any sum above one hundred dollars, six months. But no stay 
of execution shall be allowed in any action wherein judgment is rendered on 
a former judgment taken before a justice of the peace. 

Rey., s. 1483 ; Code, s. 842; 1868-9, c. 272. 


1524. Security on stay of execution. The party praying for a stay of execu- 
tion shall, within ten days after the trial, give sufficient security, approved by 
the justice, for payment of the judgment, with interest thereon till paid, and 
cost ; and the acknowledgment of the surety, entered by the justice in his docket 
and signed by the surety, shall be sufficient to bind such surety. If the judgment 
be not discharged at the time to which execution has been stayed, the justice 
who awarded the judgment shall issue execution against the principal, or surety, 
or both. 

Rey., s. 1484; Code, s. 843. 

Judgment does not become dormant by failure to issue execution thereon pending appeal 


from same where bond given to stay execution: Dysart v. Brandreth, 118-968; see Dunham 
v. Anders, 128-212. 


One who signs stay of execution upon judgment as surety becomes thereby party to judg- 
ment and bound in like manner as principal: Barringer y. Allison, 78-79. 


1525. Stay of execution on appeal. In all cases of appeal from justices’ 
courts, if the appellant desires a stay of execution of the judgment, he may, 
at any time, apply to the clerk of the appellate court for leave to give the under- 
taking as provided in a subsequent section; and the clerk, upon the undertaking 
being given, shall make an order that all proceedings on the judgment be stayed. 
Instead of before the clerk of the appellate court, the appellant may give the 
undertaking before the justice who tried the cause, who shall indorse his 
approval thereon. 

Rey., ss. 1485, 1486; Code, ss. 882, 883; 1869-70, ce. 187. 

In action on stay bond provided herein, it is not necessary that plaintiff allege that he has 
sustained damages on account of appeal: McMinn v. Patton, 92-371. 

No execution shall be levied on property of sureties on appeal bond until execution against 
principal returned unsatisfied: Rush v. Steamboat Co., 68-72. 

Even though a stay bond is given on appeal, the judgment otherwise remains in full force 
and effect, even retaining its lien upon real estate when properly docketed: Dunham vy. Anders, 
128-212. 

No statutory provision allowing mortgage of real or personal property to be given in lieu 
of undertaking on appeal: Comron vy. Standland, 103-207—-yet if such mortgage given, and 
is accepted by opposing litigant, mortgage valid and can be enforced, Ibid. 

Section merely referred to in Blair v. Coakley, 136-409; Dunham vy. Anders, 128-212. 


1526. Nature of undertaking. The undertaking shall be in writing, executed 
by one or more sufficient sureties, to be approved by the justice or clerk making 
the order, to the effect that if judgment be rendered against the appellant, the 
sureties will pay the amount together with all costs awarded against the appel- 
lant, and when judgment shall be rendered against the appellant, the appellate 
court shall give judgment against the said sureties. 

Rey., s. 1487; Code, s. 884; 1879, c. 68. 

Undertaking with sureties that appellant will pay all costs awarded against him on appeal, 
and, if judgment affirmed or appeal dismissed, will pay amount adjudged to be paid, is in 
compliance with section: Walker v. Williams, 88-7—and it is not necessary that appellant 
should sign undertaking in order to bind him, Ibid. 

No statutory provision allowing mortgage to be given in lieu of undertaking on appeal: 
Comron vy. Standland, 103-207—yet if such mortgage given and accepted by appellee, same 
valid and can be enforced, Ibid. 
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Effect of bankruptcy, pending appeal, upon liability of sureties to appeal undertaking: 
Laffoon v. Kerner, 138-281; Hamilton y. Mooney, 84-12. 

Summary judgment may be given against sureties on bond for amount of judgment and 
costs awarded against appellant on appeal: Brown y. Brittain, 84-552—as additional remedy 
to suit on same as common-law bond, Ibid. In action on bond, not necessary to allege that 
plaintiff had sustained damage on account of the appeal: McMinn y. Patton, 92-371. Suffi- 
ciency of bond under this section discussed in McMinn y. Patton, 92-371. Sufficiency of 
mortgage given in lieu of undertaking on appeal, discussed in Comron v. Standland, 103-207. 

Sureties to appeal bond are bound for amount of judgment rendered in superior court, and 
their liability is not restricted to amount of judgment appealed from: Walker vy. Wil- 
liams, 88-7. 

Section merely referred to in Dunham y. Anders, 128-212. 


1527. Execution stayed upon order given. A delivery of a certified copy of 
the order, hereinbefore mentioned, to the justice of the peace shall stay the 
issuing of an execution on the judgment; if it has been issued, the service of a 
certified copy of such order on the officer holding the execution shall stay fur- 
ther proceedings thereon. A certified copy of such order shall also be served 
on the respondent, or on his agent or attorney, within ten days after the mak- 
ing thereof. 

Rey., s. 1488; Code, s. 885. 

Section referred to in Dunham y. Anders, 128-212; Comron v. Standland, 103-211. 


Art. 16. AppraL 


1528. No new trial; either party may appeal. A new trial is not allowed in 
a justice’s court in any case whatever; but either party dissatisfied with the 
judgment in such court may appeal therefrom to the superior court, as here- 
inafter prescribed. 


Rey., s. 1489; Code, s. 865. 

See s. 1500, Rule 21. 

Also sections 660, 661. New trial cannot be had in justice’s court, but party dissatisfied 
with judgment has remedy by appeal: Thompson v. Notion Co., 160-519; Bullard v. Edwards, 
140-647; State v. Lucas, 139-567; Salmon v. McLean, 116-209; Navassa Guano Co. v. Bridgers, 
93-441; Gambill v. Gambill, 89-201; Froneburger y. Lee, 66-333—though defendant by volun- 
tarily paying judgment waives right of appeal, Cowell v. Gregory, 130-80. 

Appeal allowed either party in bastardy proceedings, as it is a civil action: State v. Liles, 
134-742; State v. Crouse, 86-617; Steadman v. Jones, 65-390. Appeal must be taken to next 
term of superior court: Hahn v. Guilford, 87-172; Ballard v. Gay, 108-544; Sondley v. Ashe- 
ville, 110-84; Rhyne v. Lipscombe, 122-650. Merely craving an appeal and filing bond is not 
taking appeal: Tedder v. Deaton, 167-479; MacKenzie v. Development Co., 151-276; Love v. 
Love, 139-363; Blair v. Coakley, 136-409; Wilson v. Seagle, 84-110—for appellant must look 
after case and see that appeal made effectual, Love v. Love, 139-363—and must at least put 
officer under obligation to act by paying or tendering fees, Blair v. Coakley, 136-409. 

There is no appeal from a confession of judgment: Rush v. Steamboat Co., 67-47—and 
none from an interlocutory judgment, Phelps v. Worthington, 92-270. Appeal lies from the 
taxing of prosecutor with costs: State v. Morgan, 120-563—but does not lie on the part of 
the state for a refusal to tax prosecutor, Ibid.; see cases cited on page 564 of case. An appeal 
from judgment discharging one who has been arrested in a civil action vacates judgment and 
the order of arrest continues in force pending the appeal: Patton v. Gash, 99-280. 

Legislature cannot take away right of appeal: Rhyne v. Lipscombe, 122-655. 

For recordari as substitute for an appeal, see section 630. 


1529. Appeal does not stay execution. No appeal shall prevent the issuing of 
an execution on a judgment, or work a stay thereof, except as provided for by 
giving an undertaking and obtaining an order to stay execution. 

Rev., s. 1490; Code, s. 875; 1876-7, c. 251, s. 6. 
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Appeal from justice does not vacate judgment, nor even suspend its operation: Dunham v. 
Anders, 128-211—and party in whose favor judgment rendered has right to have execution 
issued where no undertaking given, Comron v. Standland, 103-210. 

Section merely referred to in Blair v. Coakley, 136-409; State v. Morgan, 120-564; Moore 
v. Garner, 109-158; State v. Wallin, 89-580; Marshall v. Lester, 6-227. 


1530. Manner of taking appeal. The appellant shall, within ten days after 
judgment, serve a notice of appeal, stating the grounds upon which the appeal 
is founded. If the judgment is rendered upon process not personally served, and 
the defendant did not appear and answer, he shall have fifteen days, after per- 
sonal notice of the rendition of the judgment, to serve the notice of appeal herein 
provided for. 

Rey., s. 1491; Code, s. 876; 1876-7, c. 251, s. 7. 

Appeals from justices of the peace must be taken and notice served within ten days from 
judgment: Marion v. Tilley, 119-473; Finlayson v. Accident Co., 109-196; Green v. Hobgood, 
74-234; Spaugh v. Boner, 85-208—but the court may allow it to be taken afterwards, West v. 
Reynolds, 94-333; Railroad v. Richardson, 82-343; Marsh v. Cohen, 68-283; see annotations 
as to recordari under section 630—and if judgment was given on process not personally served, 
but served by publication, and defendant did not appear at trial, defendant may take fifteen 
days after notice of judgment in which to serve notice of appeal, Thompson v. Notion Co., 
160-519; Merrell v. McHone, 126-528; King v. R. R., 112-318; State v. Johnson, 109-855— 
but if the adverse party or his attorney is present at the trial, appellant can give notice in 
open court, Arundell v. Mill Co., 164-238; Marion v. Tilley, 119-473; State v. Crouse, 86-617; 
Richardson vy. Debnam, 75-390. 

Notice of appeal must be given either under this section or in open court: Tedder vy. Deaton, 
167-479. The notice of appeal must be served by an officer: Clark v. Mfg. Co., 110-111; State 
v. Johnson, 109-852—and within ten days, State v. Johnson, 109-852; Spaugh v. Boner, 85-208— 
stating the grounds upon which appeal is taken, Spaugh v. Boner, 85-208—service to be made 
both upon justice who tried case and upon appellee, State v. Johnson, 109-852—though justice 
may by conduct waive service of formal notice, Osborne v. Furn. Co., 121-365. 

If defendant personally served with summons he has notice and bound to take notice of 
judgment: Spaugh v. Boner, 85-209; Sparrow v. Davidson College, 77-35; McDaniel v. Wat- 
kins, 76-399. What amounts to notice of judgment discussed in McDaniel v. Watkins, 76-399. 

Section referred to in Davenport v. Grissom, 113-40; Montague v. Brown, 104-163; Railroad 
v. Richardson, 82-344, 


1531. No written notice of appeal in open court. Where any party prays an 
appeal from a judgment rendered in a justice’s court, and the adverse party is 
present in person or by attorney at the time of the prayer, the appellant shall 
not be compelled to give any written notice of appeal either to the justice or to 
the adverse party. 

Reyv., s. 1492; Code, s. 877; 1869-70, c. 187; 1876-7, c. 251, s. 8. 

Where appellee present when appeal prayed, no written notice of appeal necessary: State v. 
Crouse, 86-620; Richardson v. Debnam, 75-390—though where not so present, notice as re- 
quired by section 1530 must be issued and served, Tedder v. Deaton, 167-479; Marion v. 
Tilley, 119-473—and where appeal prayed in open court, but appellant afterwards told justice 
not to send up papers, though afterwards changed his mind and filed appeal bond with clerk 
of court, he was not estopped to prosecute appeal, Suttle v. Green, 78-76. 

Section referred to in Davenport v. Grissom, 113-40; Clark v. Mfg. Co., 110-113. 


1532. Justice’s return on appeal. The justice shall, within ten days after the 
service of the notice of appeal on him, make a return to the appellate court and 
file with the clerk thereof the papers, proceedings and judgment in the case, with 
the notice of appeal served on him. He may be compelled to make such return 
by attachment. But no justice shall be bound to make such return until the 
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fees, prescribed by law for his service, be paid him. The fee so paid shall be 
included in the costs, in case the judgment appealed from is reversed. 
Rey., s. 1498; Code, s. 878. 


Justice allowed ten days to send up papers after service of notice of appeal: Sondley v. 
Asheville, 110-89—and if he fail to do so, may be compelled to make return by attachment, 
Hawks v. Hall, 139-176. Statement of testimony heard by justice is not properly part of the 
return to notice of appeal: Vinson v. Knight, 137-408. Failure of justice to sign return does 
not vitiate proceedings where appellant gave notice and paid fee, and appellee made no motion 
to dismiss, but entered general appearance: Hawks v. Hall, 139-176. Motion to dismiss appeal 
not docketed within ten days properly refused where delay due to counsel of appellee: Jerman 
v. Gulledge, 129-242. Superior court is not bound to recognize supplemental return to notice 
of appeal, where same voluntarily made by justice: Beville v. Cox, 109-265. After justice 
transmits appeal and papers to superior court, he has no power to grant motion to set aside 
judgment for want of jurisdiction: Forbes v. McGuire, 116-449. 

The appeal must be docketed at the next term, either civil or criminal, beginning after the 
expiration of ten days allowed for service of notice of appeal: Barnes v. Saleeby, 177-256; 
Abell v. Power Co., 159-848; Peltz v. Bailey, 157-166; Blair v. Coakley, 136-405; Johnson v. 
Andrews, 132-376; Pants Co. v. Smith, 125-588; Davenport v. Grissom, 113-38; Sondley v. 
Asheville, 110-84; Ballard v. Gay, 108-544. Appellant must see that his appeal is docketed 
in proper time: Rawls v. R. R., 172-211; Abell v. Power Co., 159-348; Love v. Huffines, 151- 
378; McKenzie v. Development Co., 151-276; Johnson v. Andrews, 132-376. The superior 
court has no power to permit docketing at a later term: Barnes v. Saleeby, 177-256, and cases 
cited; but the appellee may waive a defect in the return and docketing, Love v. Huffines, 
151-378. 

Where there were two cases between the same parties, and upon appeal from judgment in 
each case the justice consolidated them and sent up one transcript, the appeal should be dis- 
missed: Drainage Comrs. v. Kirby, 172-415. 

Where defendant appealed and appeal was duly docketed, but defendant failed to appear, 
there should be a trial of the case and not a dismissal of appeal: Barnes v. R. R., 133-130. 

For further regulations as to appeals, see sections 660, 661. Section referred to in West v. 
Reynolds, 94-335; Phelps v. Worthington, 92-271; Poston v. Rose, 87-281; Ledbetter v. Os- 
borne, 66-380. 


1533. Defective return amended. If the return be defective, the judge or 
clerk of the appellate court may direct a further or amended return as often 
as may be necessary, and may compel a compliance with the order by attachment. 

Rey., s. 1494; Code, s. 879. 


If return defective, judge may direct further or amended return: Hawks v. Hall, 139-176; 
State v. Currie, 161-276. 


1534. Restitution ordered upon reversal of judgment. If the judgment ap- 
pealed from, or any part thereof, be paid or collected, and the judgment be after- 
wards reversed, the appellate court shall order the amount paid or collected to 
be restored, with interest from the time of such payment or collection. The order 
may be obtained on proof of the facts made at or after the hearing of the appeal, 
on a previous notice of six days. If the order be obtained before the judgment 
of reversal is entered, the amount may be included in the judgment. 

Rey., s. 1495; Code, s. 886. 


Section only applicable where payments made involuntarily: Cowell v. Gregory, 130-81— 


for defendant by voluntarily paying judgment before justice waives right of appeal, Cowell 
v. Gregory, 130-80. 


Art. 17. Forms 


1535. Forms to be used in justice’s court. The following forms, or substan- 
tially similar ones, shall be sufficient in all cases of proceedings in civil actions, 
provided for in this article: 
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[No. 1] 
SUMMONS 
Northa@arolinays = eese oe. Countywessee eee Township. 
Alas ae a 
against Before Gam Sit) oi iy , Justice of the Peace. 
State of North Carolina, to any constable or other lawful officer of _-___._________ County— 
Greeting : 

We command you to summon C. D. to appear before G. W. H., Esq., one of the justices 
of the peace for the county of______--___- On the eee 1 Aeys Ole tee ee ee ee atl eee 
at his office (or elsewhere, as the justice may appoint the place of trial), in--_-_-----_-_- 
Township, to answer A. B. in a civil action for the recovery of_____-_-_---_- dollars; and 
have you then and there this precept with the date and manner of its service. 

Herein fail not. Witness our said justice, this_______- day otss—ee ee 1 eaee. 

GEAR ise Ll aoe ee 
Justice of the Peace. 
See sections 1486, 1487. 
[No. 2] 


SUMMONS ON ALLOWING APPLICATION TO REHEAR 
(Title, ete., as in No. 1) 


Whereas, A. B., plaintiff above named (or C. D., defendant above named), has applied 
by affidavit, which is filed, for a rehearing in the above-entitled action, wherein judgment 
was rendered against the said plaintiff (or defendant), in his absence, at the trial thereof, 
before the undersigned on the —---_- daygol toes = eee On , 19_---; and such application 
having been allowed, and the cause opened for reconsideration ; 

Now, therefore, we command you to summon the said plaintiff (or defendant) to appear 
before G. W. H., Esq., one of the justices of the peace for the county of ___________-_- , on 
thee Ca ye0 lee ee ee eee re US eet tH Byes ee , in said county, when and where 
the complaint will be reheard and the same proceedings be had as if the case had not been 
acted on; and have you then and there this precept with the date and manner of its service. 

Herein fail not. Witness our said justice, this _---_- daygolgeenee ee LO eee 


Justice of the Peace. 
See section 1500, rule 21. 


[No. 3] 
AFFIDAVIT TO OBTAIN ATTACHMENT 


(Title as in No. 1) 


A. B., plaintiff above named, being duly sworn, deposes and says: 

1. That the defendant C. D. is indebted to the plaintiff in the sum of ~-_-----_- dollars 
(state any cause of action founded on contract, specifying the amount of the claim and the 
grounds thereof). 

2. That the said defendant (state any fact or facts, so as to bring the case within one of 
the classes in which an attachment may issue. The facts must be stated positively and 
affirmatively, not merely upon information and belief, except where a fact is alleged with 
a particular intent. The intent in such case may be stated as on information and belief. 
See No. 4.) 


Sworn to and subscribed before me, this ------ dayotee = 2+ tees atLOW st 


See sections 799, 809, 1500, rule 17. 
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[No. 4] 
ANOTHER FORM OF AFFIDAVIT TO OBTAIN ATTACHMENT 
(Title, etc., as in No. 1) 


A. B., plaintiff above named, being duly sworn, deposes and says: 


1. That the defendant C. D. is indebted to plaintiff in the sum of ~-_---_--~-- dollars for 
goods sold and delivered to said defendant by the plaintiff on or about the ~---_- day of 
WA ar oh ee th SHO aes 


Canina the said defendant has departed from this state, or keeps himself concealed 
therein, with intent, as defendant is informed and believes, to avoid the service of a sum- 
mons (or with intent, etc., to defraud defendant’s creditors). 


(Sworn to, ete., as in No. 3.) . 
See sections 799, 209, 1500, rule 17. 


[No. 5] 
AFFIDAVIT AGAINST A FOREIGN CORPORATION 


North Carolina esse eee eae County. 


against 
The Highland Mining Co. 

A. B., the plaintiff above named, being duly sworn, deposes and says: 

1. That the defendant above named is indebted to the plaintiff in the sum of __--_-_--- 
dollars, for the use and occupation of certain premises, by permission of plaintiff, from the 
BES tins OLY Ole see een O Meee UNE G Nemo en Van far ere ene] C) Smee 

2. That the defendant is a foreign corporation, created under the laws of the state 


Before 223.2052 me , Justice of the Peace. 


3. That the cause of action above stated arose in this state. 
(Sworn to, etc., as in No. 3.) 
[No. 6] 
UNDERTAKING UPON ATTACHMENT 


(Title as in No. 1 or No. 5) 


Whereas, the plaintiff above named is about to apply for a warrant of attachment 
against the property of the above-named defendant: 


Now; therefore, we, J: W. B., of -22.-----= County, and W: D2M. 201) See County, 
Undertake: Met hersuie Ota ae see dollars (the sum must be at least two hundred dol- 


lars), that if the said warrant be granted, and the defendant recover judgment in this 
action, or the attachment be set aside by order of the court, the plaintiff shall pay all costs 
that may be awarded to defendant in the same, and all damages which he may sustain by 
reason of such attachment. 


Signed and delivered in the presence of G. W. H., Hsq., this _---__ Gaiyno tee sees : LOE 


Justice of the Peace. 
See sections 803, 1500, rule 17. 


[No. 7] 
WARRANT OF ATTACHMENT 


(Title as in No. 1 or No. 5) 
State of North Carolina, to any constable cr other lawful officer of 
Greeting : 
It appearing by affidavit to the undersigned that a cause of action exists in favor of the 
plaintiff against the defendant for the sum of _-__-----__ dollars, and that the defendant is 


not a resident of this state (or otherwise, as the fact may be), and the plaintiff having 
given the undertaking as required by law: 
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Now, therefore, you are commanded forthwith to attach and safely keep all the prop- 
erty of the said defendant C. D. in your county, or so much thereof as may be sufficient to 
satisfy the said plaintiff's demand, with costs and expenses; and have you this warrant 
before G. W. H., one of the justices of the peace for your county, at his office in said 


county, on the —~---_- aay OL fae ar , 19____, with your proceedings hereon. 
Witness our said justice, this _____-_ CAV EOL R ee oe eee 1 


Justice of the Peace. 
See sections 805, 809, 1500, rule 17. 5 


[No. 8] 
OFFICER’S RETURN TO BH INDORSED ON ATTACHMENT 


Tl OmLen Vir cOnstablenCOLmMSHeErIta) Olesen = ae County, do hereby return that, by virtue 
of the within attachment, I have seized and taken into my possession the tangible personal 
property (or, have levied on the real estate, as the case may be) of the defendant within 
named, specified in the inventory hereto annexed. 

Datedsthist= sees day of 


OrPy Mi 


See sections 807, 808, 1500, rule 17. 
[No. 9] 
INVENTORY OF PROPERTY ATTACHED TO ABOVE RETURN 


(Title as in No. 1 or No. 5) 


I do hereby certify that the following is a true and just inventory of all the property 
seized or levied on by me under a warrant of attachment, issued in the above-entitled 
action by G. W. H., Esq., with a statement of the books, vouchers, papers, rights and 
credits taken into my custody by virtue of said warrant. (Insert list of property by items. ) 

I do further certify that the following property mentioned in the above inventory is 
perishable, and that the expense of keeping the same until the termination of the suit 
would exceed one-fifth of its value; and I do hereby apply to this court for authority to 
sell the same. (Insert a list of perishable property. ) 

Datedarhisp== === day of 


er , ---- . 


Constable (or Sheriff). 
See sections 807, 1500, rule 17. 


[No. 10] 


ORDER DIRECTING SALE OF PERISHABLE PROPERTY 


(Title as in No. 1 or No. 5) 


It appearing by the inventory returned by O. P. M., constable (or sheriff), under the 
warrant of attachment granted in this action, that the following property mentioned in 
said inventory is perishable, to wit: (Insert here the list of perishable property.) 

It is therefore ordered that the said property be sold by the said officer at public auc- 
tion, at such time and place as he shall deem advisable, and that the said officer give 
notice of such sale as the sale of personal property on execution. 

It is further ordered that the proceeds of such sale be retained by said officer, and dis- 
posed of in the same manner as the property itself, if the same had not been sold. 

Dated this ------ day oft raetts ty 19 


, -<——— 


See sections 812, 1500, rule 17. 
[No. 11] 
NOTICE OF LEVY ON PROPERTY NOT CAPABLE OF MANUAL DELIVERY 


Take notice that by warrant of attachment issued in this action, a certified copy of which 
is herewith served upon you, I have levied upon, and do hereby levy upon, your indebted- 
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ness, amounting to ~--------- dollars or thereabouts, to the defendant above named. (De- 
scribe as particularly as possible the shares, debts or property levied upon.) 
Dated this 222222 daytofiseea ses s1L9s.2% 
OMR, (Move SP oeu 


Constable (or Sheriff). 


The officer will indorse on the copy of the attachment served with the above 
notice the following certificate: 
I do hereby certify that the within is a true copy of the warrant of attachment in my 


possession, issued in this action, and of the whole thereof. 
Datedsthistae=a—e== GAY iO pees ee SAS peat 


Constable (or Sheriff). 
See sections 817, 818, 1500, rule 17. 


[No. 12] 
ORDER DIRECTING THIRD PERSON (H. B.) TO APPEAR AND BE EXAMINED 


(Title as in No. 1 or No. 5) 


It appearing to me by the certificate of O. P. M., constable (or sheriff) of said county, 
that the said officer, with a warrant of attachment against the property of C. D., the 
defendant in this action, has applied to H. B. for the purpose of levying upon a debt owing 
to the defendant by said H. B. (or upon property of said defendant held by said H. B., or 
otherwise), and that the said H. B. refuses to furnish said officer with a certificate 
designating the amount of the debt owing by said H. B. to the defendant, or the amount 
and description of the property held by said H. B. for the benefit of the defendant: 

Now, therefore, I do order and require the said H. B. to attend before me at my office on 
these se CaynOlgn see eee , 19___-, and be examined on oath concerning the same. 

Datedethisge=s-—== dayqOlen ote a ese REO ere 


J ustice of the Peace. 
See sections 819, 1500, rule 17. 


[No. 13] 
ATTACHMENT TO ENFORCE OBEDIENCE TO ABOVE ORDER 
(Title as in No. 1 or No. 5) 


State of North Carolina, to any constable or other lawful officer of _-_-_---_- County— 
Greeting: 
Whereas, it appears that H. B. was duly served on the -_--_- dayroig= ess (1. 


with an order issued by G. W. H., Esq., one of our justices of the peace for said county, 
requiring said H. B. to attend before said justice at his office, in said county, on the ____ 
day of L2cbouieee , 19-_--, and be examined on oath concerning a certain debt owing to the 
defendant, named in the above action, by the said H. B. (or property held by the said H. B. 
for the benefit of the defendant, or otherwise, as the case may be) ; 

And whereas, the said H. B., in contempt of said order, has refused or neglected, and 
doth still refuse or neglect, to appear and be examined on oath, as in said order he is 
required to do: 

Now, therefore, we command you that you forthwith attach the said H. B., so as to have 
his body before G. W. H., Esq., one of our justices of the peace for your county, on the 
~ ane day of _._______--., 19_---, at his office, in said county, then and there to answer, 
touching the contempt which he, as is alleged, hath committed against our authority; and 
further, to perform and abide by such order as our said justice shall make in this behalf. 
And have you then and there this writ, with a return, under your hand, of your proceed- 
ings thereon. 

Hereof fail not, at your peril. 

Witness, our said justice, this ______ dayroLhees s2222 See eS 


J ustice of the Peace. 
See sections 820, 1500, rule 17. 
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[No. 14] 
UNDERTAKING ON DISCHARGE. OF ATTACHMENT 


(Title of the cause as in No. 1) 


Whereas, the property of the above-named C. D. has been attached, and the defendant 
desires a discharge of said attachment on giving security according to law: 

Now, therefore, we, B. B., of ---------- CountyzandsD 9D Ob 2 au County, under- 
take in’ thesum: Of -2=-22eee dollars (the sum named must be at least double the amount 
claimed by plaintiff), that if the said attachment be discharged we will pay to the plaintiff, 


on demand, the amount of the judgment that may be recovered against the defendant in 
this action. 


Datedtthis’ 22225 GayeoLet sone cee 5, OU Es 


(Signed) B. B 
D. 
Signed and delivered in the presence of G. W. H., Esq., this -.-_-- dayioloses om ; 
G. W. 


tee eee ee 


Justice of the Peace. 


ACKNOWLEDGMENT AND AFFIDAVIT OF SURETIDNS 


Gyan (done ses GDR? OhE et eegees , 19__--_, before me personally appeared the above named 
B. B. and D. D., known to me to be the persons described in and who executed the above 
undertaking, and severally acknowledged that they executed the sante. 

And the said B. B. and D. D., being severally sworn, each for himself, says that he is a 
resident of the State of North Carolina and a householder (or freeholder) therein. 


Sworn and subscribed before me the day above written. 


: Justice of the Peace. 
See sections 814, 815, 1500, rule 17. 


[No. 15] 


ORDER VACATING ATTACHMENT ON SECURITY BEING GIVEN 


(Title as in No. 1 or No. 5) 


The defendant having appeared in this action and applied to discharge the attachment 
on giving security, and the said defendant having delivered to the court an undertaking 
in due form of law, which has been duly approved by the court: 

It is-ordered that the attachment issued in this action on the ~--_--_- GAY. Ole s eee es 
19____, be and the same is hereby vacated and discharged, and the Fatendant is released 
therefrom in all respects. It is further ordered that any and all proceeds of sales and 
money collected by O. P. M., constable (or sheriff), and all property attached, now in said 
officer’s possession, be paid and delivered to the said defendant or his agent. 

Dated, thist—s2== daysc0lgsi >. S25. el Qse zs 


J ustice of the Peace. 
See sections 814, 1500, rule 17. 


[No. 16] 
FORM OF PUBLICATION TO BE MADE BY PLAINTIFF IN ATTACHMENT 


(Title as in No. 1) 
[Amount sued for] due by note (or otherwise as the fact may be). Warrant of attach- 


ment returnable before G. W. H., Esq., a justice of the peace for -.--_-.-----_-- County, 
North Carolina, at his office (or otherwise as the case may be), on the —____- day of 
eb a te, ee , 19__--, when and where the defendant is required to appear and answer the 
complaint. 
Dated this ------ daysotee es sao. wo enee 
TAG eo 2 ele , Plaintiff. 


See sections 806, 810, 1500, rule 17. 
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[No. 17] 
AFFIDAVIT FOR ARREST ON DEBT FRAUDULENTLY CONTRACTED 
(Title as in No. 1) 


A. B., plaintiff above named, being duly sworn, deposes and says: 

1. That the defendant C. D. is indebted to the plaintiff in the sum of ~-_________ dollars 
on an inland bill of exchange, drawn on the —----- Gaygoige= =a , 19_-__, by defend- 
ant on the First National Bank of Charlotte, North Carolina, payable at sight to the 
order of plaintiff. 

Pos AB ee OUY WAYS) ot ee CONG ay eer0y fe al ated ee 19___-, the defendant applied to the plaintiff 
to purchase a bill of goods amounting to ~-_-_____- dollars, which the plaintiff offered to 
sell to the defendant for cash; that the defendant, contriving to defraud the plaintiff, rep- 
resented that he had money on deposit at said National Bank for more than the amount of 
the proposed purchase, and offered to give plaintiff a sight draft on said bank; that the 
plaintiff, relying upon the representations of the said defendant, and solely induced 
thereby, sold and delivered a bill of goods amounting to ~-------~_- dollars to the defend- 
ant, who thereupon drew the sight order on said bank above referred to; that on the _-_-__ 
CLEty-2 0 Lament ene , 19____, the plaintiff presented said draft at said bank for acceptance, 
when the same was not accepted for want of any funds in said bank to the credit of the 
defendant; that notice of nonacceptance was given to the defendant, who has wholly 
refused to pay the draft or any part thereof; that the representations made as aforesaid 
by the defendant were, and each and every of them was, as deponent is informed and 
believes, untrue; and that the defendant, as deponent is informed and believes, did not 
have, nor expect to have, any funds on deposit at said bank at the making of the repre- 
sentations above mentioned, but said defendant was then and is now wholly insolvent. 

AGm ED. 


Sworn to and subscribed before me, this ______ Gayot ee eee ane Ree 


Justice of the Peace. 
See sections 767, 768, 769, 1500, rule 18. 


[No. 18] 
UNDERTAKING ON ARREST 
(Title as in No. 1) 


Whereas, the plaintiff above named is about to apply (or has applied) for an order to 
arrest the defendant, C. D.; 

Nowertiereiores wien s1 Olea ee eee (Chonnam hes Tes. Ge ee County, under- 
(HeWidey Sbay qu GKeN CACDOMY ONE a ee dollars (the sum must be at least one hundred dollars), that 
if the said defendant recover judgment in this action the plaintiff will pay all costs that 
may be awarded to the said defendant and all damages which he may sustain by reason 
of his arrest in this action. 


Signed in my presence, this ~----- Cayo tee cere PL Ques 


See sections 770, 1500, rule 18. 
[No. 19] 


ORDER OF ARREST 
(Title as in No. 1) 


NorthyCarolina, 222262 25_ County, <2 4e2%s2 Township. 
To any constable or other lawful officer of said county: 
For the causes stated in the annexed affidavit, you are required forthwith to arrest 
C. D., the defendant named above, and hold him to bail in the sum of __________ dollars 
(the sum should be the amount of the plaintiff’s claim), and to return this order before 
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the undersigned at his office in said county, on the ----_- day of ~--------- 1 Deen en OL 
which return you will give notice to plaintiff or his attorney. 
Datedsthis es dayol 2. 2S 19_ see 
feb 0G Ie Sea 


See sections 771, 773, 1500, rule 18. 
[No. 20] 


UNDERTAKING OF BAIL ON ARREST 
(Title as in No. 1) 


Whereas, the above named defendant, C. D., has been arrested in this action; 


Now, therefore, we, B. B., of _--------_- County#andsDi Ds of Seekers County, under- 
(eee, TO) ULES SA Oe Soe dollars (the sum should be the same as mentioned in the 
order of arrest), that if the defendant is discharged from arrest he shall at all times 
render himself amenable to the process of the court during the pendency of this action, and 
to such as may be issued to enforce judgment therein. 


May, el Beagle a coat 
Deane ae 
Signed in my presence, this -_____ a ycoL@eese- oa LOE ae 
GaWire eee eee 


Justice of the Peace. 
See sections 777-781, 1500, rule 18. 


[No. 21] 
NOTICE OF EXCEPTION TO BAIL 


(Title as in No. 1) 


To O. P. M., constable (or sheriff) of the county of_________--__: 


Take notice, that the plaintiff does not accept the bail offered by the defendant in this 
action (and if the undertaking is defective in form or otherwise, add also), and further 
he excepts to the form and sufficiency of the undertaking. 

Yours, etc., 
Ae Dy eee , Plaintiff. 


(COVE Vee Nie eee ee , Attorney for Plaintiff.) 
DaAtedethisu====—— dayroLe ae ee eee WIQELES 


See sections 779, 1500, rule 18. 
[No. 22] 
NOTICE OF JUSTIFICATION OF BAIL 


(Title as in No. 1) 


To A. B., Plaintiff (or M. W. N., attorney for plaintiff) : 
Take notice, that the bail in this action will justify before G. W. H., Esq., a justice of 


the peace for said county, at the office of said justice, in said county, on the ______ day of 
fiated this fn day’ of 2. 0s Gon Clee 
(or FVES WeeNSeo eee eee , Attorney for C. D.), Defendant. 


See section 1500, rule 18. 
[No. 23] 
NOTICE OF OTHER BAIL 


(Title as in No. 1) 


Take notice that Ry Solas County (physician), and Y. Y., of --______ County 
(farmer), are proposed as bail, in addition to (or in place of) B. B. and D. D., the bail 
already put in; and that they will justify (conclude as in last form). Date, ete. 


See sections 780, 1500, rule 18. 
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[No. 24] 
JUSTIFICATION OF BAIL 


(Title as in No. 1) 


Onpthisiessss= dayiolssee— , 19__--, before G. W. H., Esq., a justice of the peace 
for said county, personally appeared B. B. and D. D. (or R. S. and Y. Y., as the case may 
be), the bail given by the defendant C. D. in this action, for the purpose of justifying pur- 
suant to notice; and the said B. B., being duly sworn, says: 

1. That he is a resident and householder (or freeholder) in this state; 

2 hhatehevSaworthethhensUTeO lees =e ema dollars (the amount specified in the order of 
arrest), exclusive of property exempt from execution. 

And the said D. D., being duly sworn, says: 

(As with the other bail.) 

(And so on with each bail offered. ) (Signatures of bail.) 

Hxamination taken and sworn to before me, this ______ Cay, Of, phn ee 


) DF a me ime 


Af ustice of the Peace. 
See sections 781, 782, 1500, rule 18. 


[No. 25] 
ALLOWANCE OF BAIL 
(Title as in No. 1) 


The bail of the defendant, C. D., within mentioned, having appeared before me and justi- 
fied, I do find the said bail sufficient, and allow the same. 
Datedachist==———— day, OLyeecon eee pia ES ee 
J ustice of the Peace. 


See sections 783, 1500, rule 18. 


[No. 26] 
SUBPQINA TO TESTIFY 
StateloteNorthe Carolina eee] a= ae County. 
TOrSe Leas sere , greeting: (the justice may insert any number of necessary names). 
You (and each of you) are commanded to appear personally before G. W. H., Hsq., a 
justice of the peace for said county, at his office in said county, on the ~-___- day of 
OR phys ca ae , 19____, to give evidence in a certain civil action now pending before said 


justice, and then and there to be tried, between A. B., plaintiff, and C. D., defendant, on 
the part of the defendant (or plaintiff).* Herein fail not, under the penalty prescribed by 
law. Witness our said justice, this -.--_-_ Cay OL esses eee nee 


J ustice of the Peace. 
See sections 1495-1497. 


[No. 27] 
N. B.—The justice may, instead of a formal subpcena, indorse on the summons 
or other process an order for witnesses, substantially as follows: 


The officer to whom the within process is directed will summon the following persons as 


Witnesses tor the) plain Gitte as een ees ; and the following as witnesses for the 
defendantiees. 2 oe eee ; and will notify all such witnesses to appear and testify 
at the time and place within named for the return of this process. 
Dated this -----~- Gayot snes aS Wire es 
GajiWw GH ee 


Justice of the Peace. 
See section 1495. 
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[No. 28] 
SUBP@NA DUCES TECUM 


If any witness has a paper or document which a party desires as evidence at 
the trial, the justice will pursue the form No. 26 as far down as the asterisk (*) 
and then add the following clause: 

And you, S. T., are also commanded to bring with you and there produce as evidence a 
eertain bond (describe particularly) which is now in your possession or under your con- 


trol, together with all papers, documents, writings or instruments in your custody, or 
under your control. (Conclude as in form No. 26.) 


See sections 1497, 1805. 
[No. 29] 
FORM OF OATH OF WITNESS 


You swear that the evidence you will give as to the matters in difference between A. B., 
plaintiff, and C. D., defendant, shall be the truth, the whole truth, and nothing but the 
truth. So help you, God. 


[No. 30] 


PROCEEDINGS AGAINST DEFAULTING WITNESS 


When a witness, under subpena, fails to attend, the justice will note the fact 
in his docket by some such entry as the following: 


R. P., a witness summoned on behalf of the plaintiff, called and failed. 


If the party who suffers by default of the witness wishes to move for the 
penalty against him, he will serve substantially the following notice on the 
witness : 

(Title as in No. 1) 


Om ivan 

Makemoucestnatonstheve= 02 yp Olen ss ease = , 19__--, the plaintiff in the above action 
will move G. W. H., Esq., the justice before whom the trial of said action was had, on the 
i ae eben Cayn0 nae Oe Ou UCoIMent azainsth you tom Phe summon mass=s=- ==. d0l- 


lars, forfeited by reason of your failure to appear and give evidence on said trial as you 
were summoned to do. 
Dacedethispesese= day, of 25-8. sa RS Nae Al Bove isa see , Plaintiff. 


The justice will enter the proceedings on the foregoing notice on his docket 
as follows: 


PMD ee 8 Justice’s Court. 
C 2 D Motion for penalty against R. P., defaulting witness. 

joe sd day of _________._, 19____, A. B., above named, appears, and according to a notice 
filed and duly served on R. P., moved for the penalty of ~-_-_----- dollars forfeited by 


the said R. P. by reason of his failure to attend and give evidence on the trial of a cause, 
wherein A. B. was plaintiff and C. D. was defendant, tried before me at my office on the 
Jee day of __________, 19____, as appears by entry duly made on my docket; when and 
where the said R. P., a witness summoned on the part of the plaintiff in that action, was 
called and did fail. 

R. P. appears and assigns for excuse “high water,” and offers his own affidavit, which is 
filed. He also offers as a witness in his behalf S. S.,. who, being duly sworn, testifies that 
(state what S. S. says about the condition of the water at the time). R. P., having no 
other evidence, closed the case on his part. Whereupon A. B. offered M. Y. as a witness, 

“who, being sworn, testifies (state what witness says). 

Neither party having any other evidence, and after hearing all the proofs and allega- 
tions submitted for and against the motion, it is adjudged, on motion of A. B., that A. B. 
COmeeCOVerFoL Re Es Lheysumrorees. 22 =-— dollars, penalty forfeited by reason of the prem- 
ises, and the further sum of ~__-_---_- dollars, costs of this motion. 
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[No. 31] 
FORM OF A VENIRE 


The justice will make a list of the persons drawn by him as jurors, and indorse 
thereon substantially as follows: 


To.O)) PaMeTconstableLotpeseas=sse— County : 
You are hereby directed to summon the persons named within to appear as jurors before 
me at my office in your county, on the -_---- da yoo ee ee Pol Oe = LOL tialeOteamenval 


action now pending between A. B., plaintiff, and C. D., defendant, then and there to be 
tried. And have you then and there the names of the jurors you shall summon, with this 
precept. 
Dated, thisy 332252 dayinoiiets seen ns elo see GoW see 
Justice of the Peace. 


[No. 32] 
FORM OF JUROR’S OATH 


You swear well and truly to try the matter in difference between A. B., plaintiff, and 
C. D., defendant, and a verdict to give thereon according to the evidence in the cause. So 
help you, God. 


Juror need not repeat words ‘‘so help me, God’’: State v. Paylor, 89-539. See section 1516. 


[No. 33] 
FORM OF OATH TO CONSTABLE IN CHARGE OF THE JURY 


You swear that you will, to the utmost of your ability, keep the persons sworn as jurors 
on this trial together in some private and convenient place, without any meat or drink, 
except such as may be ordered by the court; that you will not suffer any communication, 
orally or otherwise, to be made to them, and that you will not communicate with them 
yourself, orally or otherwise, unless by order of the court. So help you, God. 


[No. 34] 
SUMMONS AGAINST DEFAULTING JUROR TO SHOW CAUSE 
State of North Carolina, to any constable or other lawful officer of ~-_--_---__ County— 
Greeting: 

We command you to summon R. 8. to appear before G. W. H., Esq., a justice of the peace 
for your county, at his office in said county, on the -____- daysolp = LORE Sto. 
show cause why he, the said R. S., should not be fined according to law for his nonattend- 
ance as a juror before our said justice at his office in said county on the —-___-_ day of 
raf etek Oa 3 , 19_--_, in a certain cause then and there pending, in which A. B. was plaintiff 


and C. D. was defendant; and have you then and there this precept, with the date and 
manner of your service thereof. 
Witness, our said justice, this ______ Cay OL ante LO ae 


[No. 85] 
DEMURRER TO COMPLAINT 
(Title as in No. 1) 


The defendant demurs to the complaint in this action, for that the said complaint does 
not state facts sufficient to constitute a cause of action (or, for that the said complaint is 
not sufficiently explicit to enable this defendant to understand it). 

(Signature of defendant or defendant’s attorney.) 

See section 1500, rule 4. 
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[No. 36] 
DEMURRER TO ANSWER 


(Title as in No. 1 or No. 5) 


The plaintiff demurs to the answer of the defendant, for that the facts stated in the 
answer are not legally sufficient to constitute a defense to this action (or, for that the said 
answer is not sufficiently explicit to make this plaintiff understand it). 

(Signature of plaintiff or plaintiff’s attorney. ) 

See section 1500, rule 4. 


[No. 37] 
JUDGMENT UPON DEMURRER 


Norsz.—lIf the justice thinks the objection raised by the demurrer to the 
pleadings is well founded, he will make this entry on his docket: 
Demurrer to the complaint (or to the answer) filed, heard and sustained ; and whereupon 


it is ordered that the said pleading be amended without cost (or upon payment of costs, as 
the case may be). 


This order to amend the defective pleading is a matter of course, and is the 
only judgment which the justice can render upon demurrer. He cannot give 
a final judgment in the cause at this stage, for the party may choose to amend 
his pleadings and try the case on the facts. If, however, the party refuse to 
amend the defective pleading, the justice will disregard the same, and proceed 
to render final judgment, as follows: 

The plaintiff (or defendant) having refused to amend his complaint (or his answer) 
demurred to, it is adjudged that the defendant go without day and recover of the plaintiff 
thessum: ote dollars, costs of this action (or that the plaintiff recover of the 


defendant the"sum of essa" Seo- dollars, damages, and the further sum of ~-________ dol- 
lars, costs of this action.) 


If the justice deem the objection, raised by the demurrer, not well founded, 
he will enter in his docket as follows: 

Demurrer to the complaint (or to the answer) filed, heard and overruled, and he will 
then proceed to the evidence in the cause. 


Norr.—The following is offered as a general precedent of the manner in 
which the justice will make the entries in his docket: 


As to allowing amendment to pleadings when demurrer sustained, see sections 545-547, 
1500, rules 5, 12, 13. 


[No. 38] 
(Title as in No. 1) 
hs kl 8 hea , 19____. Summons issued; returnable on the ___- instant at my office. 
SEE , 19____. Summons returned, served on defendant by O. P. M., constable, on 
thevst 2 instant, both parties appear, the plaintiff in person, the defendant byeR. Hy RS 


Esq., attorney. 

The plaintiff complains on a promissory note executed by the defendant to him, dated 
ESET _ 2 , 19____, payable one day after date, for $.-_-_-_-_-____, and also for goods sold and 
delivered to the defendant, and claims damages for $_--------- 

The defendant answers and denies each and every allegation in the complaint, and claims 
a Stoll OL pee sees for wood sold and delivered to the plaintiff, and also of $_.._------ 
for work and labor performed for the plaintiff. 

On joining issue of fact as above, the action is, by consent of parties, adjourned to the 
ou Sits instant, at my office. 

A venire is also issued at the plaintiff’s (or defendant’s) demand, returnable at the time 
and place last mentioned. 
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rented tes ead 19____. The parties appear and proceed to the trial of the cause. The fol- 
lowing jurors are returned as summoned upon the venire by O. P. M., constable. (Insert 
the names of all jurors summoned.) The following jurors, who are returned as summoned, 
do not appear. (Insert their names.) The following jurors appear according to the sum- 
mons. (Insert their names.) The following jurors are sworn to try the action. (Insert 
their names.) 

H. P. and J. M., witnesses for the plaintiff, and W. F., a witness for the defendant, are 
sworn and testify; J. S., a witness on the part of the defendant, is offered, but objected to 
by the plaintiff on the ground (state the ground), and rejected. 

Having heard the evidence (and the arguments of counsel, if any), the cause is submit- 
ted to the jury, who retire, under charge of O. P. M., a constable duly sworn for that pur- 
pose, and afterwards return in open court and publicly deliver their verdict, by which they 


find in favor of the plaintiff for $____--__ damages; whereupon, I adjudged that the plain- 
tiff do recover of the defendant— 
Damages, - - - BENE poe ee eres 
Costs, - - - Lh ed PO tae 
pel pti gc writ ES cpanel Heeeution issued for above judgment to O. P. M., constable. 
ie Seal BL AL 19____. Notice of appeal served on me by defendant; "my fee paid and 


return to the appeal made by me. 


N. B.—If the action is tried by the justice without a jury, all that relates to 
the venire and the verdict in the above form must be left out, and the judgment 
will be entered as follows: ‘ 


After hearing the proofs and allegations of the respective parties, I do adjudge that the 
plaintiff recover, etc. (as above). 


Form merely referred to in Smith vy. Newberry, 140-387. 


[No. 39] 


FORM OF NOTICE OF APPEAL TO THE SUPERIOR COURT, WHERE A NEW 
TRIAL OF THE WHOLE MATTER IS TO BE HAD 


(Title as in No. 1) 


To G. W. H., Esq., a justice of the peace for said county. 

Take notice, that the defendant in the above action appeals to the Superior Court from 
the judgment rendered therein by you on the —----- day,0te-l..b-223_ 7192.82, inptavor 
of the plaintiff for the sum of sixty-five dollars damages and the further sum of three 
dollars and seventy-five cents costs, and that this appeal is founded upon the ground that 
the said judgment is contrary to law and evidence. 

Datedsthisge-ssa= day tof gh se aeare LOR W243 Wee 

Attorney for Appellant. 


[No. 40] 
RETURN TO NOTICE OF APPEAL 
AS ees Bae 
against | County oft: eee es 
Hore 4 T) Sere, Su 
To the Superior Court of _.-_--____ County : 


An appeal having been taken in this action by the defendant, I, G. W. H., the justice 
before whom the same was tried, in pursuance of the notice of appeal hereto ‘annexed, do 
hereby certify and return that the following proceedings were had by and before me in 
said action: 

On the first of February, one thousand eight hundred and sixty-nine, at the request of 
the plaintiff, I issued a summons in his favor and against the defendant, which is herewith 
sent. Said summons was, on the return day thereof, returned before me at my office; and 
at the same time and place the parties personally appeared. 

The plaintiff complained for goods sold and delivered to defendant to the amount of $75. 
The defendant denied the right of the plaintiff to recover that amount for the goods, on 
the ground that he had paid, at or shortly after the purchase of said goods, ------___- dol- 
lars thereon; and he also claimed to have a setoff against the plaintiff to the amount of 
$85 for board and lodging furnished to plaintiff and work and labor done for him; and he 
claimed to be entitled to judgment against the plaintiff for $_-_-____-__ 
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Both parties introduced evidence upon the claims so made by them, and after hearing 
their proofs and allegations, I rendered judgment in favor of the plaintiff and against the 
defendant, on the tenth of February, eighteen hundred and sixty-nine, for $65 damages, 
and for the further sum of $3.75, costs of the action. 

I also certify that on the eleventh of February, eighteen hundred and sixty-nine, the 
defendant served the annexed notice of appeal on me, and at the same time paid me my 
fee of $1 for making my return. 

All of which I send, together with the process, pleadings, and other papers in the cause. 

Dated this 15th day of February, 1904. 


N. B.—If the cause was tried by a jury, state the fact and set forth the verdict, 
with the judgment thereon. It is not necessary to set out in the return a copy 
of any process, pleading, affidavit or other paper. It is sufficient to refer to such 
a paper as filed and as herewith sent. 

See sections 1532, 1533. 


[No. 41] 
WHERE THE SUM DEMANDED EXCEEDS TWO HUNDRED DOLLARS 


It appearing that the sum demanded by the plaintiff in this action exceeds two hundred 
dollars, it is ordered that the action be dismissed, and judgment is rendered against A. B., 
plaintiff; for the sum of '.22Jo 222. dollars, costs. 

(Date and sign.) 

See sections 1473, 1475. 


[No. 42] 
WHERE THE TITLE TO REAL ESTATE IS IN QUESTION 


N. B.—The defendant, if he wishes to make answer to title, must file a written 
answer to the complaint, setting forth the facts. 


ANSWER OF TITLE 
(Title as in No. 1) 


The defendant answers to the complaint: 

1. That no allegation thereof is true. 

2. That the plaintiff ought not to have or maintain his action against the defendant, be- 
cause the premises mentioned and described in the complaint, at the time when the rent 
and render, for which said action is brought, is alleged to be due, was and is now the land 
and freehold of one J. D., and not that of the plaintiff; nor was the plaintiff then, nor is 
he now, entitled to the possession thereof; and the defendant further answers that the 
title to said premises was, at the time aforesaid, and is now, in said J. D., and will come 
in question on the trial of this action. 

Matedecois = seae diye Olgecen tee LOS OPE) ie eee eee , Defendant. 


It appearing from the answer and proof of the defendant that the title to real estate is 
in controversy in this action, it is ordered that the action be dismissed, and judgment is 
rendered against the plaintiff for ~-_-_-_-_- dollars, costs. 


See sections 1476, 1477. 
[ No. 43] 
TENDER OF JUDGMENT 


(Title as in No. 1) 
ANGPOL OR te : 
Take notice, that the defendant hereby offers to alow judgment to be taken against him 
by the plaintiff in the above action for the sum of fifty dollars, with costs. 
Weatedechiss == (nivale t= Loses 
CA) Se sees , Defendant. 
See section 1500, rule 14. 
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[No. 44] 
ACCEPTANCE OF TENDER OF JUDGMENT 
(Title as in No. 1) 


Take notice, that the plaintiff hereby accepts the offer to allow the plaintiff to Tikes judg- 
ment in the above action for the sum of fifty dollars, with costs, and the justice will 
enter up judgment accordingly. 

Dated this __-___ AVRO Lee een ea si Deore FaNs") Byes Say ss, Bp , Plaintiff. 


See section 1500, rule 14. 


[No. 45] 
FORM OF JUDGMENT ON TENDER 
(Title as in No. 1) 


N. B.—The justice will state all the proceedings in the action from the issuing 
of the summons down to the appearance of the parties and the complaint of the 
plaintiff, and then proceed as follows: 


Whereupon, the said defendant, before answering said complaint, made and served an 
offer, in writing, to allow the plaintiff to take judgment against him for the sum of fifty 
dollars with costs;* and the said plaintiff thereupon accepted such offer, and gave notice 
thereof to the defendant in writing; said offer and acceptance thereof being filed ; 

Now, therefore, judgment is accordingly rendered in favor of the plaintiff and against 
the defendant for the sum of fifty dollars damages, and the further sum of one dollar, costs. 


If notice of acceptance is not given, the entry will be as follows: 


(Follow the foregoing form down to the asterisk (*) and then add) : 

And the said plaintiff having refused to accept such offer, the defendant answered the 
complaint by denying, etc. (state the defense of the defendant down to the judgment, 
which, in case the plaintiff fails to recover more than the sum mentioned in the offer, will 
be entered thus) : 

After hearing the proofs and allegations of the respective parties, I adjudge that the 
plaintiff do recover the sum of fifty dollars damages, and the further sum of one dollar, 
costs. 

I further adjudge that the defendant do recover of the plaintiff the sum of two dollars 
and seventy-five cents, costs accruing in the action subsequent to the offer of the defendant 
referred to. 


[No. 46] 
GENERAL FORM—EXECUTION 
(Title as in No. 1) 


State of North Carolina, to any constable or other lawful officer of 
Greeting : 

Whereas, judgment has been rendered by G. W. H., Esq., a justice of the peace for said 
county, against C. D., in favor of A. B., for the sum of __-_______ dollars damages, and the 
TUBERS Fae Cent) Be dollars costs, omathet! J2a82 Gayc0 bh ptesebest Ss nels & 

You are therefore commanded forthwith to levy of the goods and chattels of the said 
C. D. (excepting such goods and chattels as are by law exempt from execution) the 
amount of such judgment, with interest from the date thereof until the money is recovered. 

And make due return, according to law, in sixty days from the date hereof. 

Datedei hi sia = Uayxol te iis Pel). eee 


J ustice of the Peace. 
See sections 675, 1521, 1522. 
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[No. 47] 
EXECUTION IN ATTACHMENT 
(Title as in No. 1) 


State of North Carolina, to any constable or other lawful officer of -.___-___- County— 
Greeting : 
Whereas, in pursuance of a warrant of attachment, dated the --____ Cay Olge aac ae 
19____, issued by G. W. H., Esq., a justice of the peace of said county, in an action wherein 
A. B. was plaintiff and C. D. defendant, the following property of defendant was, on the 
Sah CavOtea eet eee] Ol - Fe duly: levied on and attached: 
(Here insert a list of property) 
And whereas, judgment was rendered in said action, on the -_-_ day of ~-_-_-_-_- , in 
favor of said plaintiff, and against the said defendant in the sum of ~________- dollars: 


Therefore, we command you that you satisfy the said judgment out of the property so 
attached as aforesaid, by the sale of the same or so much thereof as shall be sufficient to 
satisfy the said judgment; and if a sufficient sum be not realized therefrom, then you 
satisfy the said judgment out of any other goods and chattels of the said judgment debtor 
within your county. 

And make due return thereof according to law within sixty days from the date hereof. 

Witness, our said justice, this _____- dayeotpeis. waa te el arse. 


Justice of the Peace. 
See sections 824, 1500, rule 17. 


[No. 48] 
RECORD OF CONVICTION OF A CONTEMPT 


The justice will make an entry in his docket stating the particular cireum- 
stances of the contempt, of which the following is offered as an example: 


Whereas, on the ____-- da yrOlgasa as see , 19__-_, while engaged in the trial of an action 
(or other judicial act, as the case may be) in which A. B. was plaintiff and C. D. was 
defendant, at my office in ~---_-__-_- County, M. B. did willfully and contemptuously 


interrupt me, and did then and there conduct himself so disorderly and insolently towards 
me, and by making a loud noise did disturb the proceedings on said trial (or other judicial 
act) and impair the respect due to the authority of the law; and on being ordered by me 
to cease making such noise and disturbance, the said M. B. refused so to do, but on the 
contrary did publicly declare and with loud voice (state whatever offensive words were 
used) ; and whereas, when immediately called upon by me to answer for the said contempt 
said M. B. did not make any defense thereto, nor excuse himself therefrom; the said 
M. B. is therefore convicted of the contempt aforesaid, and is adjudged to pay a fine of 
flve dollars and be imprisoned in the county jail for the term of two days, and until he 
pays such fine or is duly discharged from imprisonment according to law. 

Ge Wee Hes see 

Justice of the Peace. 


See section 1480. 
[No. 49] 


WARRANT OF COMMITMENT FOR A CONTEMPT 


(Title as in No. 1) 


State of North Carolina, to the keeper of the common jail of_________._________ County— 
Greeting: 

Whereas, ete. (recite the record of conviction so as to show the entire matter of con- 
tempt, together with the judgment therefor, and then proceed as follows) : 

Therefore, you are hereby commanded to receive the said M. B. into your custody in the 
said jail, and him there safely keep during the said term of two days, and until he pays 
the said fine or is duly discharged according to law. 

Herein fail not. 

Dated sthis’22-_—= Cayeolree se | aoe Ge Wiel see Ba 

Justice of the Peace. 

See section 1480. 


Rey., s. 1496; Code, s. 909. 
Norse. For criminal procedure and jurisdiction, see Criminal Procedure. 
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SUBCHAPTER IV. RECORDERS’ COURTS 


Art. 18. Municrpat Recorpers’ Courts 


1536. In what cities and towns established; court of record. In each city and 
town in the state, which has acquired a population of five thousand or over by 
the last federal census, a recorder’s court for such municipality may be estab- 
lished, which shall be a court of record and shall be maintained pursuant to the 
provisions of this subchapter. 

I9SLO NCA Zi SSleees 

For discontinuing the court, see s. 1582. 


[Prior to the adoption of this subchapter inferior courts had been created in different locali- 
ties under different names, and the cases cited in the annotations were decided under such 
special statutes. ] 

Legislature has power to establish courts inferior to the superior court and to prescribe 
their jurisdiction, civil and criminal, subject to constitutional restrictions: State v. Boyd, 
175-791; Oil Co. v. Grocery Co., 169-521; State v. Dunlap, 159-491; State v. Collins, 151-648 ; 
State v. Shine, 149-480; State v. Baskerville, 141-811; State v. Lytle, 138-738; Mott v. Comrs., 
126-866; McCall v. Webb, 125-243; Wilson v. Jordan, 124-683; Rhyne v. Lipscombe, 122-650; 
Ewart v. Jones; 116-570; State v. Jones, 97-469; Bynum y. Powe, 97-374; Washington v. 
Hammond, 76-33. 


1537. Recorder’s election and qualification; term of office and salary. The 
court shall be presided over by a recorder, who may be a licensed attorney at law, 
and who shall be of good moral character and, at the time of his appointment or 
election, a qualified elector of the municipality. The first recorder, upon the 
establishment of such court, shall be elected by the governing body of the munici- 
pality, either at the time of the establishment of the court or within thirty days 
thereafter, and he shall hold office until the next municipal election and until 
his successor is duly elected and qualified, If a vacancy occur in the office at any 
time, the same shall be filled by the election of a successor for the unexpired term 
by the governing body of the municipality, at the regular or special meeting 
called for that purpose. After the first elected recorder each succeeding recorder 
shall be nominated and elected in the municipality in the same manner and at the 
same time as is now provided by law for the elective officers of the municipality, 
and in the general election for such officers. Before entering upon the duties of 
his office the recorder shall take and subscribe an oath of office, as is now provided 
by law for a justice of the peace, and shall file the same with the clerk of the 
board of the city or town. The salary of the recorder shall be determined and 
fixed in advance by the governing body of the city or town, and shall not be 
increased or decreased during the term of his office, and shall be paid out of the 
funds of the municipality. 

ARES PANTS fe 

Where a court was created by special statute for a municipal corporation, a mandamus will 
issue to compel the authorities to elect a recorder: Battle v. Rocky Mount, 156-330. 


The requirement that the recorder must be ‘‘a licensed attorney at law’’ is unconstitu- 
tional: State ex rel. Spruill v. Bateman, 162-588. 


1538. Time and place of holding court. The court shall be opened for the trial 
of criminal cases at least one day of each week, to be fixed by the governing body 
of the municipality, and shall continue its session from day to day until all busi- 
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ness is legally disposed of. The court shall be held in the city or town hall, or 
other place provided therefor, and other sessions of the court may be called by 
the recorder, as necessity may require. 

19L9 SCS 21s Sava: 


1539. No subsequent change of judgment. When a case has been finally dis- 
posed of and judgment pronounced therein, it shall not thereafter be reopened 
or the judgment or sentence rendered therein be modified, changed or stricken 
out by the recorder after the adjournment of the regular weekly term or after 
the adjournment of any special term called by the recorder. 

1919 FCP 217,.S: 3. 

Power of court to suspend judgment: State v. Burnette, 173-734; State v. Tripp, 168-150. 


1540. Procedure in the court. The recorder shall preside over the court and 
try and determine all criminal actions coming before him, the jurisdiction of 
which is conferred by this article, and the proceedings of the court shall be the 
same as are now prescribed for courts of justices of the peace and for the superior 
court so far as the same may reasonably apply. 

1919 21, S29. 


1541. Criminal jurisdiction. The court shall have the following jurisdiction 
within the following named territory: ° 

1. Original, exclusive, and concurrent jurisdiction, as the case may be, of all 
offenses committed within the corporate limits of the municipality which are now 
or may hereafter be given to justices of the peace under the constitution and 
general laws of the state, including all offenses of which the mayor or other 
municipal court now has jurisdiction. 

The jurisdiction may be exclusive as to offenses within the corporate limits: State v. 
Baskerville, 141-811. 

2. Original and concurrent jurisdiction with justices of the peace of all offenses 
committed outside the corporate limits of the municipality and within a radius 
of two miles thereof, which is now or may hereafter be given to justices of the 
peace under the constitution and general laws of the state. 

Concurrent jurisdiction may be given: State v. Brown, 159-467; State v. Rice, 158-635; 
State v. Doster, 157-634; State v. Collins, 151-648; State v. Shine, 149-480. 

3. Exclusive, original jurisdiction of all other criminal offenses committed 
within the corporate limits of such municipality and outside, but within a radius 
of two miles thereof, which are below the grade of a felony as now defined by 
law, and the same are hereby declared to be petty misdemeanors. 

Jurisdiction over petty misdemeanors: State v. Freeman, 172-925; State v. Denton, 164-530; 
State v. Hyman, 164-411; State v. Dunlap, 159-491; State v. Shine, 149-480; State v. Lytle, 
138-738; and such jurisdiction may be exclusive—State v. Collins, 151-648; State v. Alston, 
151-650; State v. Shine, 149-480. Provision in special statute to transfer case to superior 
court: State v. Burnett, 173-750. 

4, Concurrent jurisdiction with justices of the peace to hear and bind over to 
the superior court all persons charged with any crime committed within the 
territory above mentioned, of which the recorder’s court is not herein given final 
jurisdiction. 

5. All jurisdiction given by the general laws of the state to justices of the 
peace, or to the superior court, to punish for contempt, to issue writs ad testifi- 
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candum, and other process to require the attendance of witnesses and to enforce 
the orders and judgments of the court. 
LOO Vey 207, sa 4. 


1542. Jurisdiction to recover penalties. The recorder’s court shall also have 
jurisdiction to try all actions for the recovery of penalties imposed by law, or by 
any ordinance of the municipality in which the court is located, for any offense 
committed within the corporate limits of the municipality or outside thereof 
within two miles of the corporate limits, and all such penalties shall be recovered 
in the name of the municipality. 

TLOM Cael Senel Os 


1543. Disposition of cases when jurisdiction not final. In all cases heard by 
the recorder against any person for any offense whereof the court has not final 
jurisdiction and in which probable cause of guilt is found, such person shall be 
bound in a bond or recognizance with sufficient surety to appear at the next 
succeeding term of the superior court of the county for the trial of criminal cases, 
and in default of such bond or recognizance he shall be committed to the common 
jail of the county to await trial; but in all capital cases such person shall be 


committed to the common jail of the county without bail. 
LOLO Cao: 


1544. Disposition of cases when jurisdiction final. All persons pleading guilty 
or convicted in the court of any offense of which the court has final jurisdiction 
shall be fined or imprisoned, according to law, and any person entering a plea of 
guilty, or who may be convicted of any such offense, shall also pay the costs of 
the prosecution. 

AQT OCR 2 Site 


Power of court to suspend judgment: State v. Burnette, 173-734; State v. Tripp, 168-150. 
Proceedings must be in open court, and not before recorder in his private office: State v. 
Burnette, 173-734. 


1545. Sentences to be imposed. When any person is convicted, or pleads 
guilty, of any offense of which the court has final jurisdiction, the recorder may 
sentence him to the common jail of the county in which the court is held, and 
assign him to work on the public roads of the county as provided by law; or when 
such person is a woman or an infant of immature years, the recorder may sen- 
tence him or her to the city or county workhouse or state reformatory, or other 
penal institution provided by law for such purposes. If there is no chain-gang 
in the county in which the court is held, the recorder may sentence the person 
to work upon the public roads of any other county provided with a chain-gang 


for the working of public roads, as authorized by the general laws of the state. 
OLD Cee Sense 


1546. Appeal to superior court. Any person convicted of any offense of which 
the recorder has final jurisdiction may appeal to the superior court of the county 
from any judgment or sentence of the recorder, in the same manner as is now 
provided for appeals from courts of justices of the peace. Upon such appeal the 
defendant shall be required to give bond or recognizance with sufficient surety 
for his appearance at the next term of the superior court; and in default thereof 
the recorder shall commit him to the common jail of the county until he shall give 
bond or be otherwise discharged by law. 


1919, c. 277, ss. 5, 9. 
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Appeals must be to superior court: State v. Lytle, 138-738; State v. Ray, 122-1097; Pate 
v. R. R., 122-877; Tate v. Comrs., 122-661; Rhyne v. Lipscombe, 122-650. And if no appeal 
is provided, there may be a review by certiorari or recordari: Taylor v. Johnson, 171-84; 
State v. Tripp, 168-150; State v. Ray, 122-1097; Rhyne v. Lipscombe, 122-650. 

The right of appeal preserves defendant’s right to a jury trial: State v. Tate, 169-373; 
State v. Hyman, 164-411; State v. Shine, 149-480; State v. Brittain, 143-668; State v. Lytle, 
138-738. 

A bill of indictment by a grand jury may be dispensed with in petty misdemeanors: State 
v. Dunlap, 159-491; State v. Shine, 149-480; State v. Jones, 145-460; State v. Lytle, 138- 
738—but not if the offense charged is a felony, State v. Hyman, 164-411. 

No trial de novo under special statutes referred to: State vy. Hinson, 123-755; State v. 
Davidson, 124-839; State v. Bost, 125-707. 


1547. Costs paid to the municipality. All costs incurred in issuing warrants 
and serving the same in cases where the recorder has not final jurisdiction, and 
for the service of process arising in such cases when the process is served by the 
officer of the municipality, except as hereinafter provided, shall be paid to the 
municipality ; and officers serving process issued from said court shall be allowed 
the same fees as are now allowed sheriffs in like cases, the same, when collected, 
to be paid over as herein provided. Where such officer is not an officer of a 
municipality such costs shall be dealt with as is now provided by law. 

1919, c. 277, s. 6. 


1548. Seal of court. The recorder’s court shall have a seal with the impres- 
sion, ‘‘The Recorder’s Court of the City of _-_________- , which seal shall be 
used in the attestation of writs, warrants, or other process, acts, Judgments, or 
decrees of the court, in the same manner and to the same effect as the seal of 
other courts in the state; but no process issuing from the court, to be executed 
within the county in which court is held, shall require attestation by seal. 

ONO MC H27 ts) Say leks 


1549. Issuance and service of process. The recorder may issue process to 
the chief of police of the municipality in which the court is held, or to the sheriff, 
constable, or other lawful officer of the county in which the municipality is 
located, or to any other county in the state; and such process, when attested by 
the seal of the court, shall run anywhere in the state, and shall be executed by 
all public officers authorized to execute process, and be returned by them accord- 
ing to law. 

The summons, warrant of arrest, and every other writ, process, or precept 
issuing from a recorder’s court or other court inferior to the superior court, 
except justices of the peace, may be signed by the recorder, vice recorder, or 
presiding justice of the court, or by the clerk of the court or deputy clerk, where 
the court has a clerk or deputy. 

LOLS CRAG 2 OLO MC SLD: 

For civil process, see section 1591. 


1550. Vice recorder; election and duties. The governing body of the munici- 
pality shall, at the same time and in the same manner as is provided herein for 
the election of the first recorder, elect a vice recorder, who shall have the juris- 
diction and authority conferred upon the recorder when the recorder shall be 
prevented from attending to his duties on account of sickness or other temporary 
disability or by reason of his temporary absence. The vice recorder shall receive 
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the compensation allowed to the recorder for such services for the time that he 
may render such service, the compensation of the vice recorder to be deducted 
from the salary of the recorder, and the vice recorder shall be thereafter elected 
by the governing body of the municipality for the same term as the recorder is 
elected, and any vacancy occurring in the office of vice recorder shall be filled 
in the same manner as is provided for the filling of vacancies in the office of 
recorder. 
1919, ¢. 277, s. 13. 


1551. Clerk of court; election and duties; removal. The clerk of the recorder’s 
court shall be elected by the governing body of the city or town at the same time 
and for the same term as the vice recorder, and all vacancies in the office of the 
clerk of the court shall be filled in the manner provided for filling vacancies in 
the office of vice recorder. Before entering upon the duties of his office, the clerk 
shall enter into a bond, with sufficient surety, in a sum to be fixed by the govern- 
ing body of the municipality, not to exceed five thousand dollars, payable to the 
state, conditioned upon the true and faithful performance of his duties as such 
clerk and for the faithful accounting for and paying over of all money which may 
come into his hands by virtue of his office. The bond shall be approved by the 
governing body and shall be filed with the clerk of the superior court of the 
county. The clerk shall make monthly settlements with the county and city 
treasurers for all money which has come into his hands belonging to either. The 
clerk of the governing body of the municipality shall ex officio discharge the 
duties of the clerk of the court, unless the governing body shall elect some other 
person to discharge the duties. The governing body of the municipality shall 
have the right to remove the clerk of the court, either for incapacity or for neglect 
of the duties of his office; and in case of a vacancy for any cause the office shall 
be filled in the manner hereinbefore provided. 

1919 e277, Ss 15;, 18: 


1552. Clerk to keep records. It shall be the duty of the clerk of the court to 
keep an accurate and true record of all costs, fines, penalties, forfeitures, and 
punishments by the court imposed, and the record shall show the name and resi- 
dence of the offender, the nature of the offense, the date of the hearing of the trial, 
and the punishment imposed, which record shall at all times be open to inspection 
by any of the city authorities, or other person having business relating to the 
court. The clerk shall keep a permanent docket for recording all the processes 
issued by the court, which shall conform to the dockets kept by the clerk of the 
superior court. He shall also keep in proper files, to be provided by the city, a 
record of all cases which shall be disposed of in the court and the disposition 
made thereof. 

abs Nee os Ph, Ie 


1553. Clerk to issue process. The clerk of the court shall have all the power 
and authority now conferred upon justices of the peace to issue warrants for the 
arrest of all persons charged with the commission of offenses within the territory 
hereinbefore fixed, which warrants, however, shall be made returnable before the 
recorder of said court at the next sitting thereof, and shall be issued only upon 
affidavit made as now required by law to support warrants issued by justices of 
the peace. The clerk shall also have all power and authority of justices of the 
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peace or clerk of the superior court to issue subpeenas or other process, to run 
anywhere within the state; and when such subpeenas or other process shall run 
beyond the county in which the court is located the same shall be attested by the 
seal of the court, and shall also be signed by the recorder. 

AQIOMCE 21 uss 18: 


The warrant should state the charge with sufficient certainty to enable the court to proceed 
to judgment: State v. Lunsford, 150-862. 


1554. Prosecuting attorney; duties and salary. There shall be a prosecuting 
attorney in the court, who shall appear for the prosecution in all cases therein 
and, when specially requested by the governing body of the municipality and the 
recorder, shall assist in the prosecution of all cases which may be bound over or 
appealed from the court to the superior court; for his services he shall be paid 
such amount per annum as may be fixed by the governing body, at the same time 
and in the same manner as is provided for fixing the salary of the recorder. The 
prosecuting attorney may, or may not, perform the duties of city attorney, in the 
discretion of the governing body of the municipality. 

TOTO RC (ges elo; 


1555. Jury trial, as in justice’s court. In all trials in the court, upon demand 
for a jury by the defendant or the prosecuting attorney representing the state, 
the recorder shall try the same as is now provided in actions before justices of 
the peace wherein a jury is demanded, and the same procedure as is now pro- 
vided by law for jury trials before justices of the peace shall apply: Provided, 
however, that the compensation allowed jurors in all cases wherein the superior 
court has heretofore had final jurisdiction shall be the same as is allowed jurors 
in the superior court of the county in which the recorder’s court is established. 

1919) ec. 277, s..24: 

See section 1501 et seq. 


1556. Continuances, recognizances, and transcripts. The recorder’s court shall 
have the same authority to grant continuances, take bonds and recognizances, 
and render judgments on forfeited bonds and recognizances, as is now vested by 
law in the superior courts, and the procedure regulating the issuing and service 
of notices against defendants and their sureties upon bonds and recognizances, 
and all other proceedings by taking and enforcing judgments in such eases, shall 
be the same as in the superior court in like cases. Transcripts of any judgments 
rendered may be docketed in the superior court of the county in which such 
court is held, in the same manner and with the same effect as judgments of other 
courts docketed as provided by law. 

sn) ee, Pry ee ae 

As to docketing judgments, see sections 613, 614, 1517. 


1557. Officers’ fees; fines and penalties paid. In each case disposed of by the 
recorder where the defendant is convicted or pleads guilty, there shall, in addi- 
tion to other lawful costs, be allowed the following fees, to be taxed as a part of 
the costs against the defendant, viz.: For recorder, one dollar in each case 
involving the breach of a municipal ordinance and any crime or offense of which 
a justice of the peace has final jurisdiction, and a fee of two dollars in all other 
eases; for the prosecuting attorney, one dollar in all cases of violation of munici- 
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pal ordinances and of any crime or offense of which a justice of the peace has 
final jurisdiction, and in all other cases a fee as now provided by law for solicitors 
prosecuting in the superior court; and for the clerk of such court the same fees 
as are now allowed to clerks of the superior court in similar cases; but in all 
eases of the breach of municipal ordinances and cases of which a justice of the 
peace has final jurisdiction and in which the defendant pleads guilty, the fee 
herein allowed a prosecuting attorney may be remitted by the recorder in his 
discretion. All costs recovered and collected in the court, except as herein other- 
wise provided, shall belong to the municipality and be paid into the treasury 
thereof. All fines and penalties collected shall be paid by the clerk of the court 
to the county treasury as provided by law, and all fees allowed by law for an 
arrest or serving other proces in a criminal action, when the same shall have been 
made by the chief of police or other officer who shall be on a salary, shall be paid 
over to the treasurer of the municipality for the use of the same, and to reimburse 
it for the expense of maintaining and supporting the court. 
MOTO MCT 20 Gs Salers 


1558. County to pay for offenders’ work on roads. Whenever, under any 
judgment of the court, any defendant is sentenced to work upon the public roads 
or other public work in the county, or to pay a fine and the costs of the prosecu- 
tion, or costs only, and the defendant shall in fact work out the sentence or fine 
and costs, or either, upon the public roads or other public works, as aforesaid, 
then the county shall be liable for and shall pay to the treasurer of the munici- 
pality one-half the amount of the costs taxed in the cause: Provided, the sen- 
tence imposed shall be of sufficient length to reimburse the county for one-half 
of such costs. 

TAS RS) (Ce PATE SE IBS2 


1559. Prosecutor may be taxed with costs. The recorder shall have full power, 
in any case in which he shall adjudge that the prosecution was not required by 
the public interests, to tax the prosecutor with the costs of such action; and in 
the event the recorder shall adjudge that prosecution is frivolous or malicious, 
he may imprison the prosecutor for the nonpayment of such costs, as provided 
by law for similar cases in other courts. When the costs are paid, they shall 
belong to the city. 

DOL OR CedeseecOs 

See sections 1271, 1272, 1280. 


1560. Justice of the peace to bind defendants to recorder’s court; procedure 
thereon. In case any justice of the peace residing within the territory above 
mentioned shall bind any person over for any offense committed within said 
territory, of which the justice has committing, but not final, jurisdiction, but of 
which the recorder’s court has final jurisdiction, then such justice of the peace, 
instead of binding the defendant over to the superior court of the county, shall 
bind him to appear at the recorder’s court on the day succeeding the trial before 
the justice, at ten o’clock am. The justice of the peace shall at once turn over 
the case to the clerk of said court, and the clerk shall, upon receipt of the same, 
enter the case upon the docket of the court, and the recorder shall try such person 
either upon the original warrant under which he was bound over or upon a new 
warrant to be issued by him for such offense. In all cases the recorder shall have 
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the right to amend any warrant issued by him or by the clerk of the court, or 
sent up by any justice of the peace as hereinbefore provided, in the same manner 
and to the same extent as justices of the peace are now authorized by law to 
make amendments to warrants in justices’ courts. 

1919; °@.12777 8:22: 

Appeals from justice of the peace must be taken to superior court: State v. Ray, 122-1097. 


1561. Transfer of certain cases to recorder’s court. All cases which shall be 
pending in any recorder’s, police, mayor’s, or other municipal court in the coun- 
ties where the courts herein provided for shall be established shall, after the 
election and qualification of recorder and other officers authorized and required 
by this article, be transferred to the recorders’ courts of the respective munici- 
palities, to be tried in the manner and in accordance with the procedure provided ; 
but no case pending in the superior court of any county at the time this article 
takes effect shall be transferred to the recorder’s court, except by order of the 
presiding judge thereof. No cause shall be removed from the recorder’s court as 
is now provided for the removal of cases from one justice of the peace to another. 

LOTS TCB2hKIS. 23: 

Cases pending in superior ceurt cannot be transferred: Tate vy. Comrs., 122-661. 


1562. Jurisdiction of justice of the peace after three months delay. If any 
criminal offense committed within the jurisdiction of any recorder’s court, of 
which said court is given original, exclusive and final jurisdiction, is not prose- 
euted to a final termination within three months after the commission of the 
offense, any justice of the peace within the territory shall acquire jurisdiction to 
issue his warrant, apprehend the offender, and dispose of such warrant as is now 
provided by law. — 

POLO CHAI, IS! Zee 


Art. 19. Country RecorpErs’ Courts 


1563. Established by county commissioners. In any county in which a munici- 
pal recorder’s court may not be established under the provisions of this sub- 
chapter, or in which such court has in fact not been established in the county-seat, 
the board of commissioners may, in their discretion, establish, in the manner 
provided by this article, a recorder’s court for the entire county, which shall be 
a court of record and shall be held at the county-seat. 

1919, ¢. 277, s. 25. 

See annotations under section 1536. 


1564. Recorder’s election, qualification, and term of office. The court shall 
be presided over by a recorder, who shall have the same qualifications as provided 
for recorders of municipalities. The first recorder shall be elected by the board 
of commissioners of the county, either at the time of the establishment of the 
court or within thirty days thereafter, and shall hold the office until the next 
reeular election wherein county officers are elected, and until his successor shall 
be duly elected and qualified; and should a vacancy occur in said office at any 
time, the same shall be filled by the election of a successor with the qualifications 
herein provided, for the unexpired term, by the board of county commissioners 
at a regular or special meeting called for that purpose. The successor of the 
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first recorder herein provided for and each succeeding recorder shall be nomi- 
nated and elected in the county in the same manner and at the same time as is 
now provided by law for the nomination and election of the elective officers of 
the county and in the general election for such elective officers. Before entering 
upon the duties of his office the recorder shall take and subscribe an oath of office 
as is now provided by law for justices of the peace, and shall file the same with 
the clerk of the superior court of the county, who shall duly record the same in 
a book kept for that purpose. The recorder’s salary shall be fixed in advance 
by the board of commissioners, and paid out of the county funds upon vouchers, 
and shall not be increased or decreased during his term. 

OVO Crk (giSeaOe 

See annotations under section 1537. 


1565. Time and place for holding court. The court shall be open for the trial 
of all criminal causes of which it has jurisdiction at least one day of each week, 
to be fixed by the board of county commissioners, and shall continue its session 
from day to day until all business is transacted by trial, continuance, or otherwise. 
The session of the court shall be held in the county courthouse or other place 
within the county provided by the board of commissioners for that purpose. 
Special sessions of the court may be called by the recorder as the necessities may 
require. 

MES Gs Patitamst: PAR 


1566. No subsequent change of judgment. When any case has been finally dis- 
posed of by the recorder and judgment pronounced therein, the case shall not 
thereafter be reopened or the judgment or sentence rendered therein changed, 
modified or stricken out by the recorder after the adjournment of the regular 
weekly term of court or after the adjournment of any special term of court by the 
recorder. 

1919, c. 277, s. 26. 

See section 1539. 


1567. Criminal jurisdiction. The court shall have jurisdiction in all criminal 
cases arising in the county which are now or may hereafter be given to a justice 
of the peace, and, in addition to the jurisdiction conferred by this section, shall 
have exclusive original jurisdiction of all other criminal offenses committed in 
the county below the grade of a felony as now defined by law, and the same are 
hereby declared to be petty misdemeanors: Provided, however, that where a 
special court or recorder’s court shall legally exist within such county by virtue 
of a special act of the legislature passed before the amendments to the constitu- 
tion in reference thereto, then the county recorder’s court, as herein established, 
shall not have jurisdiction of criminal cases within the territory of such existing 
recorder’s court, so as to interfere with or conflict with the existing recorder’s 
court, but shall have concurrent jurisdiction where the jurisdiction of the two 
courts covers the same causes or the same subject-matter. This article and the 
establishment of any court thereunder shall not be construed to repeal, modify 
or in any wise affect any existing special court or recorder’s court by virtue of 
such former special acts herein referred to. 

AGI CG 20 Ge Sal. 

See annotations under section 1541. 
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1568. Jurisdiction and powers asin municipal court. The recorders of county 
courts herein provided for shall be vested with all the jurisdiction and authority 
conferred upon recorders of municipal courts, in like manner and to the same 
extent as if such jurisdiction and authority had been specifically in this section 
set forth, in so far as such jurisdiction and authority are applicable to such 
courts, and the provisions of this subchapter relative to municipal recorders’ 
courts shall in all things apply to the county recorders’ courts where same are 
not inconsistent and in so far as same are practically applicable: Provided, this 
section shall not take away the jurisdiction of a mayor to try breaches of ordi- 
nances when such city has no other municipal court. 

1919, c. 277, s. 34. 


1569. Removal of cases from justices’ courts. When, upon affidavit made 
before entering on the trial of any cause before any justice of the peace, it shall 
appear proper for the cause to be removed for trial to some other justice, as is 
now provided by law, the cause may be removed for trial to the recorder’s court 
of the county. 

1919, c. 277, s. 28. 

See section 1498. 


1570. Defendants bound by justice to recorder’s court. In all criminal cases 
heard by a justice of the peace or other committing magistrate of the county 
against any person for any offense included within the exclusive jurisdiction of 
the recorder’s court as provided in this article, and in which probable cause of 
guilt is found, such person shall be bound in a personal recognizance or surety 
to appear at the next succeeding session of the recorder’s court of the county, 
for trial; and in default of such surety such person shall be committed to the 
common jail of the county to await a trial. 

LOT9> Ge. 207%, Ss: 29: 

See section 1560. 


1571. Trials upon warrants; by whom warrants issued. All trials of criminal 
causes in said court shall be upon warrant issued by the clerk of the superior 
court or deputy clerk herein provided for or by the recorder or by any justice 
of the peace of the county. In either event such warrant shall be issued upon 
affidavit duly made and subscribed, setting forth the complaint against the 
defendant. : 

1919, c. 277, s. 30. 

The warrant should charge the offense with sufficient certainty to enable the court to pro- 
ceed to judgment: State v. Lunsford, 150-862. 


1572. Jury trial as in municipal court. In all trials in county recorders’ 
courts, upon demand for a jury by the defendant or the prosecuting attorney 
representing the state, a jury shall be had in the same manner and under the 
same provisions as are set forth in this subchapter in reference to municipal 
courts, so far as the same may be practically applicable to a county court. 

1919, ce. 277, s. 40. 

See section 1555. 


1573. Sentence imposed; fines and costs paid. Whenever any person shall be 
convicted or plead guilty of any offense of which the court has final jurisdiction 
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the recorder may sentence him to the common jail of the county in which the 
court shall be held, and assign him to work on the public roads of the county 
where provision has been made therefor; but if no provision has been made for 
working convicts upon the public roads in the county, then the recorder may 
sentence such person to be worked upon the public roads of any other county 
within the judicial district which has made such provision: Provided, that in 
case the person so convicted or pleading guilty shall be a woman or an infant of 
immature years, then the recorder may assign him or her to the county work- 
house, reformatory, or other penal institution located in the county; or if there 
be none, any similar institution that may be located outside of the county to 
which judges of the superior court are authorized to sentence such person under 
the general laws of the state. All fines imposed by the court shall be collected 
by the clerk of such court or the deputy clerk thereof in the same manner as the 
clerk of the superior court collects fines imposed by the superior court; and, 
where a defendant is convicted and fails to pay the costs of such conviction, the 
county shall pay such costs as is allowed by law in similar cases before the supe- 
rior court. 
TOTOMCHe (mse 


1574. Appeals to superior court. Any person convicted of any offense of which 
the county recorder has final jurisdiction may appeal to the superior court from 
any judgment or sentence of the court in the same manner as is now provided 
for appeals from the courts of justices of the peace; and any person tried before 
the recorder for any offense of which the court has not final jurisdiction shall, 
upon the recorder’s finding probable cause of guilt, be bound over to the superior 
court in the same manner as is provided by law in similar cases before justices 
of the peace. 

LO TO NC 2 (a Saraex. 

See annotations under section 1546. 


1575. Clerk of superior court ex officio clerk of county recorder’s court. The 
clerk of the superior court of any county in which a county recorder’s court shall 
be established shall be ex officio clerk of such court. He shall keep separate 
criminal dockets in his office for such court in the same manner as he keeps 
criminal dockets in the superior court; he shall otherwise possess all the powers 
and functions conferred upon, and discharge all the duties required of, clerks 
of the superior court under the general law; and he shall be liable upon his 


official bond as clerk of the superior court for all of his official acts and conduct 
in reference thereto. 


1919; c: 277,"s. 36. 


1576. Deputy clerk may be appointed. The board of commissioners of any 
county wherein a county recorder’s court may be established shall have the power 
to appoint a special deputy clerk, who shall assist the clerk of the superior court 
and shall have all the power and authority in reference to the county recorder’s 
court herein conferred upon the clerk of the superior court, and shall do all things 
in reference to said recorder’s court under the direction of the clerk of the supe- 
rior court of the county as fully as the clerk of the superior court is authorized 
to do. The board of commissioners may require and fix the official bond of the 
deputy clerk for the faithful performance of his duties and fix his salary, which 
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salary shall be fixed before he enters upon his duties and shall not be raised or 
lowered during his term of office. His term of office shall be for the same time 
as the term of the recorder of said court, and shall cease at any time that the 
court itself shall cease to exist. 

TOLOMC. 207, 82 36: 


1577. Compensation of clerk when no deputy appointed. When no deputy 
clerk is appointed or elected by the board of commissioners, they are authorized 
to pay annually to the clerk of superior court.an amount fixed by the board, 
which shall be in addition to any salary or fees theretofore allowed by law to 
the clerk of superior court, and which shall be in compensation for the services 
rendered by him as clerk of the county recorder’s court. Such compensation 
shall be paid to the clerk of superior court so long as he shall perform the 
duties of clerk ex officio of the county recorder’s court. 

1 OI ORG ee esos 


1578. Deputy clerk to take oath of office. If any deputy clerk shall be ap- 
pointed as provided in this article he shall take the oath required of deputy clerks 
under the general law, and in addition thereto shall take and subscribe to an 
oath to perform faithfully all the duties required of him under this article, both 
of which oaths shall be recorded in the office of the clerk of the superior court, 
and such deputy clerk is further authorized to perform all duties of deputy clerk 
under the general law in addition to the duties set forth in this article. 

1919, c. 277, s. 37. 


1579. Prosecuting attorney may be elected. The board of commissioners of 
any county availing itself of the provisions of this article may elect, at the same 
time, in the same manner, and for the same term as herein provided for the elec- 
tion of a deputy clerk, a prosecuting attorney for said court, and fix his com- 
pensation in such amount as they may deem suitable for the services to be ren- 
dered: Provided, that the board may require the county attorney to discharge 
the duties of prosecuting attorney in said court, and fix his compensation ac- 
cordingly. : 

LOT. 02.20, %, Sooo. 


1580. Fees for issuing and serving process. All justices of the peace, con- 
stables and sheriffs issuing or serving warrants or other process returnable to the 
recorder’s court shall have the same fees as are now prescribed by law, which 
fees shall be collected and paid out in the same manner and by the same officers 
as collect and distribute such fees in the superior court. 

TOTO Cae (ia Soto. 


1581. Costs and fees taxed as in municipal court. There shall be taxed in the 
county recorder’s court the same costs and fees for the benefit of the officers 
thereof as provided for municipal recorder’s court. Such costs and fees shall be 
collected by the clerk and paid over monthly to the treasurer of the county as 
county funds to be dealt with by the commissioners. 

1919, ec) 277, 8s. 39: 


1582. Courts may be discontinued after two years. The board of commis- 
sioners of any county which has established a county recorder’s court under the 


709 


1583 COURTS—Aarrt. 20 Ch. 27 


provisions of this article are authorized, after two years trial of the court, to 
discontinue the same at any time thereafter if in their judgment the public 
interest shall require it. If any such court shall be so discontinued, the action 
or resolution must be taken or adopted at least six months prior to the next gen- 
eral election, and shall not go into effect until the term of office of the recorder 
shall expire. The governing body of any municipality shall have the same power, 
to be exercised in the same manner, subject to the same limitations, to abolish 
municipal recorders’ courts. 
TOTO MC BZ CGS oOs 


Art. 20. Muwnicrpat-County Courts 


1583. Established for entire county. The governing body of any municipality 
possessing a population of two thousand or over, as hereinbefore provided, in 
which the county courthouse is located, and the board of commissioners of the 
county, shall have the power, at a joint meeting of the two bodies, by joint resolu- 
tion, in the manner hereinafter provided, to establish a recorder’s court so as to 
include the entire county, outside of other municipalities therein possessing a 
population of two thousand or over. After the adoption of such joint resolution 
such municipal recorder’s court shall possess all the powers and functions and 
exercise all the territorial jurisdiction in this subchapter conferred upon both 
municipal and county recorder’s court under the procedure herein provided for, 
and subject to the provisions herein in reference to concurrent jurisdiction where 
a special or recorder’s court exists under prior special acts in any portion of 
the county. 

1919, c. 277, s. 41. 


1584. Election of recorder. If the territorial jurisdiction of such municipal 
recorder’s court is extended to the entire county, as set forth in the preceding 
section, then the first recorder shall be selected for the term, and in the manner 
hereinbefore set forth, by a joint meeting of the governing body of such munici- 
pality and the board of commissioners of the county, and such recorder shall be 
thereafter nominated and elected as is provided for herein for the nomination 
and election of a county recorder. Such recorder shall be a resident of the 
municipality, and in all other respects the court shall be conducted under the 
proceedings herein provided for municipal courts. 

1919, e@: 277, s. 42. 


1585. Mayor’s jurisdiction continued, when. In case the jurisdiction of the 
recorder’s court of any municipality in any county shall not be extended in the 
manner authorized in this article, and no county recorder’s court shall be estab- 
lished therein, then the mayors of the various cities and towns in such county 
shall continue to have all the powers and functions and exercise all the jurisdic- 
tion now conferred upon such officials by the general law for municipal cor- 
porations. 

1919; CH2T TCS: 43. 


Art. 21. Provisions AppricaBLE To Aut Recorpers’ Courts 


1586. Offenders may be sentenced to city chain-gang. In case any munici- 
pality possessing a population of two thousand or over, as provided for herein, 
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in which a recorder’s court shall be established pursuant to the provisions of this 
subchapter, shall now or hereafter establish and maintain a city chain-gang, or 
workhouse or other penal institutions for the imprisonment and working of city 
prisoners, any recorder may sentence any person convicted of any offense com- 
mitted within said municipality and punishable by imprisonment, to be impris- 
oned and worked on such city chain-gang, or in such workhouse or other penal 
institutions, for such time as the recorder may in his discretion determine in 
accordance with the law. 
1919, c. 277, s. 44. 


1587. Recorders’ courts substituted for other special courts. Wherever there 
has been established in any county, city, or town a recorder’s court or other 
special court, which, under the provisions of this subchapter, might have been 
established hereunder, whether it shall possess exactly the same jurisdiction and 
functions or not, the board of commissioners of the county or the governing body 
of such city or town, or the governing body of such city or town and the board 
of commissioners of the county acting jointly, may abolish such existing court 
and adopt any one of the courts herein provided for by appropriate resolution 
of such boards. 

1919, c. 277, s. 45. 


1588. Reports to attorney-general. The recorder or clerk of any court author- 
ized to be adopted by this subchapter shall make reports to the attorney-general 
of all criminal actions disposed of by such court in the same manner and to the 
same extent as is now required by law of the clerks of the superior courts of this 
state. 

1919, c. 277, s. 46. 


Art. 22. Cr1vin JurRIspICTION oF Recorpers’ Courts 


1589. Civil jurisdiction may be conferred. The board of county commissioners 
of any county in which there is a city or town with a population of not less than 
ten thousand nor more than twenty-five thousand inhabitants, in which there 
has been established a recorder’s court, under the provisions of this subchapter, 
or in which there is a recorder’s court established by law, may confer upon such 
recorder’s court jurisdiction to try and determine civil actions, as hereinafter 
provided, wherein the party plaintiff or defendant is a resident of such county, or 
is doing business in the county. Such jurisdiction may be conferred by resolu- 
tion by the board of county commissioners of the county, entered upon their 
minutes. 

1919" c. 277, 8.47. 


1590. Extent of civil jurisdiction. The jurisdiction of such court in civil 
actions shall be as follows: (a) Jurisdiction concurrent with that of the justices 
of the peace within the county; (b) jurisdiction concurrent with the superior 
court in all actions founded on contract, wherein the amount involved exclusive 
of interest and costs does not exceed one thousand dollars; (¢) jurisdiction con- 
current with the superior court in actions not founded upon contract wherein 
the amount involved exclusive of interest and costs does not exceed the sum of 
five hundred dollars. 

1919, ¢c. 277, s. 48. 
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Civil jurisdiction conferred upon recorder’s court created by special statute: Taylor v. 
Johnson, 171-84; Oil Co. v. Grocery Co., 169-521. See, also, State v. Boyd, 175-791. 


1591. Procedure in civil actions. The rules of practice, issuing process, and 
filing pleadings shall conform, as near as may be, to the practice in the superior 
court. The process shall be returnable directly to the court; and no civil process 
shall be issued by any recorder’s court to any county other than that in which 
the court is located. 


1919-G 27 Sebo: 
For issuing process, see s. 1549. 


See, also, section 1490. 
Civil process issued from recorder’s court to another county, before change of statute: 
Oil Co. v. Grocery Co., 169-521. 


1592. Trial by jury in civil actions. In all civil actions the parties shall be 
deemed to have waived a trial by jury unless demand for such trial is made 
before the trial begins. The demand shall be in writing and signed by the party 
making it, or his attorney, and accompanied by a deposit of three dollars to 
insure the payment of the jury tax: Provided, such demand shall not be used 
to the prejudice of the party making it. 

1919 e270, Ss. 49: 


1593. Jurors drawn and summoned. If a trial by jury is demanded, the 
recorder shall continue the cause until a day to be set, and the recorder, together 
with the attorneys for all parties, shall immediately proceed to the office of the 
register of deeds of the county and cause to be drawn a jury of eighteen, observ- 
ing as nearly as may be the rule for drawing a jury for the superior court. The 
recorder shall issue the proper writ to the sheriff of the county, commanding him 
to summon the jurors so drawn to appear at the court on the day set for the 
trial of the action. 

1919, e: 277, s. 50. 

For selection of jurors in superior court, see section 2312 et seq. 


1594, Talesmen and challenges. The recorder shall have the right to call in 
bystanders according to the practice in the superior court as nearly as the same 
is applicable, and each party shall have the same causes of challenge as in the 
superior court. 

19198 CeiiaSiol 

For practice in superior court, see sections 2321, 2322, 2324-2326. © 


1595. Jury as in superior court. The jury shall be a jury of twelve, and the 
trial shall be conducted as nearly as possible as in the superior court. 
1919; (¢..277,''s. 52. 


1596. Appeals to superior court. Appeals may be taken from the recorder’s 
court to the superior court of the county in term time, for errors assigned in 
matters of law, in the same manner as now provided for appeals from the superior 
court to the supreme court, with the exception that the record may be typewritten 
instead of printed, and only one copy thereof shall be required. The time for 
taking and perfecting appeals shall be counted from the end of the term. Upon 
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such appeal the superior court may either affirm or modify the judgment of the 
recorder’s court, or remand the cause for a new trial. From the judgment of 
the superior court an appeal may be taken to the supreme court. 

1919, c. 277, ss. 538, 54. 

For practice in appeals in superior court, see section 638 et seq. For similar practice in 
criminal action, see State v. Hinson, 123-755; State v. Davidson, 124-839; State v. Bost, 
125-707. 


1597. Appeals from justices of the peace. In all cases where there is an appeal 
from a justice of the peace, such appeal shall be first heard in the recorder’s 
court, in the manner provided herein for hearing causes within the jurisdiction 
of a justice of the peace originating in the recorder’s court. 

1919, c. 277, s. 54%. 

That the appeal from the justice of the peace should go to the superior court, see Rhyne v. 
Lipscombe, 122-650; State v. Ray, 122-1097. 


1598. Enforcement of judgments. Orders to stay execution shall be the same 
as in appeals from the superior court to the supreme court. Judgments of the 
recorder’s court may be enforced by executions issued by the clerk thereof, 
returnable within twenty days. Transcripts of such judgments may be docketed 
in the superior court, as now provided for judgments of justices of the peace; 
and the judgment, when docketed, shall in all respects be a judgment of the 
superior court as if rendered by such court, and shall be subject to the same 
statute of limitations and the statutes relating to revival of executions. 

1919) G20, 8. Dd. 

For stay of execution, see section 650. For issuing executions, see section 663 et seq. For 
docketing judgment, see sections 613, 614, 1517. Statute of limitations, section 437. Dormant 
judgment revived, section 668. 


Art. 23. Exrctrions to Estanriisn Recorprrs’ Courts 


1599. Election required. The courts provided for in this subchapter shall be 
established upon elections held as set forth in this article. 
NOLO Ce all se Serooe 


1600. Municipal recorder’s court. The governing body of any city or town 
which may, under the terms of this subchapter, establish a court, prior to its 
establishment shall pass a resolution, if in their judgment such court should be 
established, reciting such fact and calling an election at a date to be fixed, which 
shall be not less than thirty days nor more than sixty days from the passage of 
the resolution, at which election there shall be submitted to the qualified voters 
of the city the question of establishing such court. At such election all qualified 
voters favoring the establishment of such court shall vote a ballot upon which 
shall be printed or written the words, ‘‘For Recorder’s Court of the City of 
’? and those opposing the establishing of such court a ballot upon 
which shall be printed or written, ‘‘Against Recorder’s Court of the City of 


>? 


UGSDRSE @, PAG EB datey, 


1601. Notice of election. Notice of such election shall be given, signed by the 
clerk of the city or town or the mayor thereof, containing in substance the resolu- 
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tion, the date of the election, and a reference to this subchapter, which notice 
shall be published once a week for four successive weeks prior to said election in 
some newspaper published in the city or town. 

1919, c. 277, s. 59. 


1602. New registration may be ordered. The governing body of such city or 
town may in its discretion order a new registration of the voters for any election 
authorized hereunder. 

1919, c. 277, s. 60. 


1603. Manner of holding election. The election shall be held, reported, and 
recorded in the city or town, under the laws governing general elections as near 
as may be applicable to the city or town. The result of the election shall be 
reported to, canvassed and declared by the governing body ‘of the city or town, 
and recorded upon the minutes thereof. If the majority of the votes cast is 
declared in favor of such court, it shall be established, and not otherwise. 

1919, c. 277, s. 61. 


1604. Another election after two years. If the majority of the votes cast at 
such election is against the court, another election for the same purpose may 
thereafter be called, but not within less than two years from the first or any 
succeeding election in reference thereto. 

TOTO Ce 2 Segoe 


1605. County recorders’ courts. The board of county commissioners of any 
county may establish a recorder’s court in such county under the terms of this 
subchapter in the same manner as the governing body of any city or town may 
establish a municipal court, following the same procedure as nearly as it may be 
applicable. The board of county commissioners shall perform all the acts herein 
set forth for the governing body of any city or town, in submitting the establish- 
ment of such court to the qualified voters of the county. The form of the ballot 
shall be, ‘‘For Recorder’s Court of the County of _--__-_---_-- ,’ and ‘‘ Against 
Recorder’s Court of the County of _----_------ ’?; and notice of the election 
shall be published in some newspaper published at the county-seat. 

1919, ¢. 277, s. 62. 


1606. Municipal courts with jurisdiction over the entire county. The courts 
provided for in article twenty of this subchapter shall be established in the fol- 
lowing manner: The governing body of the city and the board of county com- 
missioners of the county, at a joint meeting, shall pass a joint resolution calling 
an election submitting to the voters of the entire county the question of the estab- 
lishment of said court. The election shall be conducted by the county commis- 
sioners as in the case of county recorders’ courts; the result of the election shall 
be recorded in the minutes of the county commissioners and certified to and 
recorded in the minutes of the governing body of the city. The form of the 
ballot shall be, ‘‘For Municipal-County Court of ~----------- County,’’ and 
‘‘Against Municipal-County Court of __-___------- County. 

IBS), CO, Aart SE OPA 


1607. Expense of elections paid. The expense of conducting the elections for 
‘‘municipal courts’’ and ‘‘municipal-county courts’’ shall be borne by the city 
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or municipality concerned, and the expense of conducting the election for 
‘‘county recorders’ courts’’ shall be borne by the county concerned. 
1919, c. 277, s. 63. 


1608. Certain districts and counties not included. This subchapter shall not 
apply to the tenth, fifteenth, seventeenth, eighteenth, nineteenth, and twentieth 
judicial districts, nor to the eleventh district, except to the county of Caswell; 
nor shall it apply to the counties of Anson, Chatham, Columbus, Halifax, Hyde, 
Johnston, New Hanover, Pitt, Polk, and Robeson. 

1919, c. 277, s. 64. 


CHAPTER 28 


DEBTOR AND CREDITOR 


ArT. 1. ASSIGNMENTS FOR BENEFIT OF CREDITORS. 


1609. Debts mature on execution of assignment; no preferences. 

1610. Trustee to file schedule of debts. 

1611. Trustee to recover property conveyed fraudulently or in preference. 
1612. Substitute for incompetent trustee appointed in special proceeding. 
1613. Insolvent trustee removed unless bond given; substitute appointed. 
1614. Trustee removed on petition of creditors; substitute appointed. 
1615. Substituted trustee to give bond. 

1616. Only perishable property sold within ten days of registration. ° 
1617. Creditors to file verified claims with clerk; false swearing misdemeanor. 
1618. Priority of payments by trustee. 

1619. Trustee to account quarterly; final account in twelve months. 

1620. Trustee violating duties guilty of misdemeanor. 


ArT. 2. PETITION OF INSOLVENT FOR ASSIGNMENT FOR CREDITORS. 
1621. Petition; schedule; inventory; affidavit. 
1622. Clerk to give notice of petition. 
1623. Order of discharge and appointment of trustee. 
1624. Terms and effect of order of discharge. 
1625. Suggestion of fraud by opposing creditor. 


ArT. 3. TRUSTEE FOR ESTATE OF DEBTOR IMPRISONED FOR CRIME. 


1626. Persons who may apply for trustee for imprisoned debtor. 
1627. Superior court appoints; copy of sentence to be produced. 
1628. Duties of trustee; accounting; oath. 

1629. Court may appoint several trustees. 

1630. Court may remove trustee and appoint successor. 


ArT. 4. DISCHARGE OF INSOLVENT DEBTORS. 


1631. Insolvent debtor’s oath. 

1632. Persons imprisoned for nonpayment of maintenance in bastardy or of costs in 
criminal cases. 

1633. Petition ; before whom; notice; service. 

1634. Warrant issued for prisoner. 

1635. Proceeding on application. 

1636. Suggestion of fraud. 

1657. Persons taken in arrest and bail proceedings or in execution. 

1638. When petition may be filed. 

1639. Petition; contents; verification. 

1640. Notice; length of notice and to whom given. 

1641. Who may suggest fraud. 

1642. Where no suggestion of fraud, discharge granted. 

1648. Continuance granted for cause. 

1644. Where fraud in issue, discharge only after trial. 

1645. If fraud found, debtor imprisoned. 

1646. Effect of order of discharge. 


ART. 5. GENERAL PROVISIONS UNDER ARTICLES 2, 3, AND 4. 


1647. Superior court tries issue of fraud. 
1648. Insolvent released on giving bond. 

1649. Surety in bond may surrender principal. 
1650. Creditor liable for jail fees. 

1651. False swearing; penalty. 

1652. Powers of trustees hereunder. 

1653. Jail bounds. 
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Art. 1. AssIGNMENTS FOR BENEFIT OF CREDITORS 


1609. Debts mature on execution of assignment; no preferences. Upon the 
execution of any voluntary deed of trust or deed of assignment for the benefit 
of creditors, all debts of the maker thereof shall become due and payable at 
once, and no such deed of trust or deed of assignment shall contain any prefer- 
ences of one creditor over another, except as hereinafter stated. 

Rey,, 8. 967 ; 1898, ¢c,. 453; 1909; c. 918, s. 1. 


Where an insolvent debtor makes a transfer of the whole or a greater part of his property 
for the benefit of preéxisting creditors, and there are other existing creditors, it is in effect 
an assignment: Bank v. Gilmer, 116-684; s. ¢., 117-416; Odom v. Clark, 146-544; Powell v. 
Lumber Co., 153-52; Williamson y. Bitting, 159-321; Wooten v. Taylor, 159-604; Teague v. 
Grocery Co., 175-195. An assignment for the benefit of creditors omitting creditors is invalid 
as a preference: Taylor v. Lauer, 127-157. 

Note of assignor, with sureties, not yet due becomes due upon assignment being executed, 
and sureties are bound to pay at once: Pritchard v. Mitchell, 139-54. 

As to what is a preference, see section 1611. 

The act of 1893, Rev., 967, allowed preferences, but required the debtor to file a schedule 
of preferred debts with clerk of superior court within five days, and a failure to comply 
rendered the assignment void: Powell v. Lumber ©o., 153-52; Odom v. Clark, 146-544; Sutton 
v. Bessent, 133-569; Friedenwald v. Sparger, 128-446; Brown vy. Nimocks, 124-417; Hall v. 
Cottingham, 124-402; Pearre v. Folb, 123-239; Cooper v. MeKinnon, 122-447; Glanton v. 
Jacobs, 117-427; Frank v. Heiner, 117-79; Bank v. Gilmer, 116-684; s. ¢., 117-416. 

As to how to file the schedule, see Friedenwald v. Sparger, 128-446; Hall v. Cottingham, 
124-402; Brown v. Nimocks, 124-417. The five days for filing is computed from the actual 
filing of the deed for registration and not from actual registration: Glanton v. Jacobs, 117-427. 
When schedule of preferred debts affirmed to before justice of peace, who is one of the trustees 
in deed of assignment, assignment void: Martin v. Buffaloe, 128-305, and cases cited. 


1610. Trustee to file schedule of debts. Upon the execution of such deed of 
trust, the trustee, whether named therein or appointed as hereafter provided 
for, shall file with the clerk of the superior court of the county in which said 
deed of trust is registered, within ten days after the registration thereof, an 
inventory under oath, giving a complete, full and perfect account of all property 
that has come into his hands or to the hands of any person for him, by virtue of 
such deed of trust, and when further property of any kind not included in any 
previous return comes to the hands or knowledge of such trustee he shall return 
the same as hereinbefore prescribed within ten days after the possession or 
discovery thereof. 

Rey., s. 968; 1898, c. 453, s. 2. 


This section was held to be mandatory in Powell v. Lumber Co., 153-52; Odom y. Clark, 
146-544; Bank v. Gilmer, 116-684; s. ¢., 117-416. 


1611. Trustee to recover property conveyed fraudulently or in preference. It 
is the duty of the trustee to recover, for the benefit of the estate, property 
which was conveyed by the grantor or assignor in fraud of his creditors, or which 
was conveyed or transferred by the grantor or assignor for the purpose of giving 
a preference. <A preference, under this section, shall be deemed to have been 
given when property has been transferred or conveyed within four months next 
preceding the registration of the deed of trust or deed of assignment in con- 
sideration of the payment of a preéxisting debt, when the grantee or trans- 
feree of such property knows or has reasonable ground to believe that the grantor 
or assignor was insolvent at the time of making such conveyance or transfer. 

1909; c. 918, si 2. ; 
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Meaning of preference as given in this section applied: Teague v. Grocery Co., 175-195; 
Wooten v. Taylor, 159-604. As distinguished from preference under Bankruptcy Act, see 
Wilson v. Taylor, 154-211; Wooten v. Taylor, 159-604. The notice or knowledge of insolvency 
must exist at the time of the transfer: Teague v. Grocery Co., 175-195. The four months 
time must be counted from the execution of the transfer and not from its registration: 
Wooten v. Taylor, 159-604. 

In the absence of statute preventing it, a debtor may make a preference: Guggenheimer v. 
Brookfield, 90-232. For former law preventing preference by mortgage, see Farthing v. 
Carrington, 116-315. 

Meaning of insolvency, that debtor has not property sufficient to meet his liabilities: Min- 
ing Co. v. Smelting Co., 119-417. 


1612. Substitute for incompetent trustee appointed in special proceeding. 
When a trustee named in a deed of assignment for the benefit of creditors has died 
or resigned or has in any way become incompetent to execute the trust, the clerk 
of the superior court of the county wherein said deed of assignment has been 
registered is authorized and empowered, in a special proceeding in which all 
persons interested have been made parties, to appoint some discreet and compe- 
tent person to act as such trustee and to execute all the trusts created in the 
original deed of assignment, according to its true intent and as fully as if 
originally appointed trustee therein. 

1915, ¢c. 176, s. 1. 

See section 2583. 


1613. Insolvent trustee removed unless bond given; substitute appointed. Upon 
the complaint of any creditor of the assignor or trustee in such deed of trust, 
alleging under oath that the trustee named therein is insolvent, and asking that 
he be required to give bond or be removed, it is the duty of the clerk of the 
superior court of the county in which such deed of trust is registered, upon 
a notice of not more than ten days to such trustee, to hear the complaint. If 
upon such hearing the clerk is satisfied that such trustee is insolvent, he shall 
remove such trustee and appoint some competent person to execute the pro- 
visions of such deed of trust, unless such insolvent trustee shall file with the 
clerk a good and sufficient bond, to be approved by him, in a sum double the 
value of the property in the deed of trust, payable to the state of North Carolina, 
and conditioned that such trustee shall faithfully execute and carry into effect 
the provisions of said deed of trust. 

Rev., s. 969; 1893, c. 453, s. 3. 


Insolvent trustee required to give bond upon proper application to clerk: Preiss v. Cohen, 
112-282.- Section cited in Wooten vy. Taylor, 159-604. 


1614. Trustee removed on petition of creditors; substitute appointed. Upon 
the written petition of one-fourth of the number of the creditors of the grantor 
or assignor whose claims aggregate more than fifty per cent of the total indebt- 
edness of said grantor or assignor, the clerk of the superior court of the county 
in which said deed of trust or deed of assignment is registered, upon a notice 
of not more than ten days to said trustee of said petition, shall remove said 
trustee and appoint some competent person to execute the provisions of such 
deed of trust or deed of assignment. 

1909, c. 918, s. 3. 

Section cited in Wooten v. Taylor, 159-604. . 
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1615. Substituted trustee to give bond. Upon the removal or resignation of 
any trustee it is the duty of the clerk to require the person appointed to execute 
the provisions of such deed of trust, before entering upon his duties, to file with 
the clerk a good and sufficient bond, to be approved by him in a sum double the 
value of the property in said deed of trust, payable to the state of North Caro- 
lina, and conditioned that such person shall faithfully execute and earry into 
effect the provisions of said deed of trust. 

Rey., s. 970; 1893, c. 453, s. 3; 1909, c. 918, s. 4; 1915, c. 176, s. 2. 

Section cited in Wooten v. Taylor, 159-604. 


1616. Only perishable property sold within ten days of registration. It is un- 
lawful for any trustee, whether named in such deed of trust or appointed by 
a clerk of the superior court, to sell any part of the property described in such 
deed of trust within ten days from the registration thereof, unless such prop- 
erty or some part thereof be perishable, in which case he may sell such property 
as is perishable, according to the powers conferred upon him in said deed of 
trust. 

Rey., s. 971; 18938, c. 453, s. 4. 


1617. Creditors to file verified claims with clerk; false swearing misdemeanor. 
All creditors of the maker of such deed of trust shall, before receiving payment of 
any amount from the said trustee, file with the clerk of the superior court a state- 
ment under oath that the amount claimed by him is justly due, after allowing all 
credits and offsets, to the best of his knowledge and belief. Any creditor who 
shall knowingly swear falsely in such statement shall be guilty of a misdemeanor. 

Rey., ss. 972, 3617 ; 1898, c. 458, ss. 6, 7. 


Creditors who claim under deed of trust, and file claim to share in proceeds of sale, cannot 
be heard to impeach its provisions: Chard v. Warren, 122-75. 


1618. Priority of payments by trustee. The trustee, after paying the neces- 
sary costs of the administration of the trust, shall pay as speedily as possible 
(1) all debts which are a lien upon any of the trust property in his hands, to 
the extent of the net proceeds of the property upon which such debt is a lien; 
(2) wages due to workmen, clerks, traveling or city salesmen, or servants, which 
have been earned within three months before registration of said deed of trust 
or deed of assignment, and (3) all other debts equally ratable. 

1909, c. 918, s. 5. 


Except as to the two classes mentioned, there can be no discrimination among creditors: 
Wooten vy. Taylor, 159-604. 


1619. Trustee to account quarterly; final account in twelve months. The trus- 
tee, whether named in the deed of trust or appointed by a clerk of a superior 
court, shall within three months from the registration of such deed of trust, 
and at each succeeding period of three months, file with the clerk of the superior 
eourt of the county in which the same is registered an account under oath, 
stating in detail his receipts and disbursements and his action as trustee, and 
within twelve months he shall file his final account of his administration of his 
trust. The clerk may upon good cause shown extend the time within which 
the quarterly and final accounts herein provided for are to be filed. 

Rey., s. 973; 1893, c. 453, s. 5. 
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1620. Trustee violating duties guilty of misdemeanor. If any trustee in a 
deed of trust for the benefit of creditors shall fail to file his inventory as required 
by law, or shall knowingly make any false statement in such inventory, or shall 
knowingly fail to include any property therein, or shall sell any part of the 
property described in the deed of trust within ten days unless such property so 
sold be perishable, or shall fail to file either of the quarterly accounts or the final 
accounts as required by law, or shall knowingly make any false statement in such 
quarterly or final account, or shall knowingly fail to include any property, 
money or disbursement in such quarterly or final account, he shall, in either case, 
be guilty of a misdemeanor. 

Reyv., s. 8689; 1893, c. 453, s. 8. 


Art. 2. Prtrrrion oF InsoLventT FoR ASSIGNMENT FOR OCREDITORS 


1621. Petition; schedule; inventory; affidavit. EXvery insolvent debtor may 
present a petition in the superior court, praying that his estate may be assigned 
for the benefit of all his creditors, and that his person may thereafter be exempt 
from arrest or imprisonment on account of any judgment previously rendered 
or of any debts previously contracted. On presenting such petition, every 
insolvent shall deliver therewith a schedule containing an account of his eredi- 
tors and an inventory of his estate, which inventory shall contain— 

1. A full and true account of his creditors, with the place of residence of 
each, if known, and the sum owing to each creditor, whether on written security, 
on ear or Bibereel 

2. A full and true inventory of his eats real and personal, with the encum- 
brances existing thereon, and all books, neh and securities relating thereto. 

3. A full and true inventory of all property, real and personal, claimed by 
him as exempt from sale under execution. 

He shall annex to his petition and schedule the following affidavit, which 
must be taken and subscribed by him before the clerk of the superior court, and 
must be certified by such officer: 


PSPS .Me BE Seay See , do swear (or affirm) that the account of my creditors, with the 
places of their residence, "and the inventory of my estate, which are herewith delivered, 
are in all respects just and true; that I have not at any time or in any manner disposed of 
or made over any part of my estate for the future benefit of myself or my family, or in 
order to defraud any of my creditors; and that I have not paid, secured to be paid, or in 
any way compounded with any of my creditors, with a view that they, or any of them, 
should abstain or desist from opposing my discharge: so help me. God. 


Rey., s. 1930; Code, ss. 2942, 2943, 2944; 1868-9, c. 162, ss. 1, 2, 3. 


A petitioner not under arrest must comply with this section and obtain an order of dis- 
charge: Howie vy. Spittle, 156-180. What is sufficient compliance, see Edwards v. Sorrell, 
150-712. Section merely referred to in Preiss v. Cohen, 117-60; State v. Parsons, 115-730; 
Burgwyn v. Hall, 108-491; Wingo v. Hooper, 98-485. For case prior to enactment of section, 
see Ballard v. Waller, 52-84. 


1622. Clerk to give notice of petition. On receiving the petition, schedule 
and affidavit, the clerk of the superior court shall make an order requiring all 
the creditors of such insolvent to show cause before said officer, within thirty 
days after publication of the order, why the prayer of the petitioner should not 
be granted, and shall post a notice of the contents of the order at the courthouse 
door and three other public places in the county where the application is made 
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for four successive weeks; or, in lieu thereof, shall publish the same for three 
successive weeks in any newspaper published in said county, or in an adjoining 
county. 

Rey., s. 1981; Code, ss, 2945, 2946 ; 1868-9, c. 162, ss. 4, 5. 


1623. Order of discharge and appointment of trustee. If no creditor oppose 
the discharge of the insolvent, the clerk of the superior court before whom the 
hearing of the petition is had shall enter an order of discharge and appoint 
a trustee of all the estate of such insolvent. 

Rey., s. 1982; Code, s. 2947; 1868-9, c. 162, s. 6. 

Section referred to in State v. Parsons, 115-733. 


1624. Terms and effect of order of discharge. The order of discharge shall 
declare that the person of such insolvent shall forever thereafter be exempted 
from arrest or imprisonment on account of any judgment, or by reason of any 
debt due at the time of such order, or contracted for before that time, though pay- 
able afterwards. But no debt, demand, judgment or decree against any insol- 
vent, discharged under this chapter, shall be affected or impaired by such 
discharge, but the same shall remain valid and effectual against all the property 
of such insolvent acquired after his discharge and the appointment of a trustee; 
and the lien of any judgment or decree upon the property of such insolvent 
shall not be in any manner affected by such discharge. 

Rey., s. 19383 ; Code, s. 2950; 1868-9, c. 162, s. 9. 


Debtor who has surrendered property is protected from future arrest or imprisonment on 
account of any judgment previously rendered or any debts previously contracted, though after- 
acquired property may be subject to execution and sale in proper cases: Burgwyn y. Hall, 
108-489; see, also, Brown v. Long, 22-138. 

For case prior to enactment of section, see Griffin v. Simmons, 50-145. 


1625. Suggestion of fraud by opposing creditor. Every creditor opposing 
the discharge of the insolvent may suggest fraud and set forth the particulars 
thereof in writing, verified by his oath; but the insolvent shall not be compelled 
to answer the suggestions of fraud in more than one ease, though as many credi- 
tors as choose may make themselves parties to the issues in such eases. 

Rev., s. 1934; Code, s. 2948 ; 1868-9, c. 162, s. 7. 


The creditor suggesting fraud must state the particulars constituting the fraud, which may 
raise an issue of fact or a question of law: Edwards vy. Sorrell, 150-712. 

Mother of bastard child, to whom allowance directed to be paid, becomes creditor of de- 
fendant, and can suggest fraud under section and contest defendant’s right to a discharge, as 
insolvent, from its payment: State v. Ostwalt, 118-1210; Church vy. Parsons, 115-730—but 
mother has right to suggest fraud only as to allowance, State v. Parsons, 115-730—for only 
the state can suggest fraud as to fine and costs, Ibid. 

Where debtor arrested under different ca. sa.’s at instance of several creditors, and fraud 
suggested by creditors, he may require that all creditors he may notify shall join in trial of 
the one issue: Williams vy. Floyd, 27-649—but debtor may waive privilege by joining issue 
with each creditor, in which case verdict in his favor in one action will not discharge him from 
responsibility in case of another creditor, Ibid. 


Arr. 3. Truster ror Estate or Desror ImMprisoneD FoR CRIME 


1626. Persons who may apply for trustee for imprisoned debtor. When any 
debtor is imprisoned in the penitentiary for any term, or in a county jail for 
any term more than twelve months, application by petition may be made by 
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any creditor, the debtor, or by his wife, or any of his relatives, for the appoint- 
ment of a trustee to take charge of the estate of such debtor. 

Rev., s. 1948; Code, s. 2974; 1868-9, c. 162, s. 40. 

Section referred to in State v. Burton, 113-655. 


1627. Superior court appoints; copy of sentence to be produced. The appli- 
cation must be made to the superior court of the county where the debtor was 
convicted; and upon producing a copy of the sentence of such debtor, duly 
certified by the clerk of the court, together with an affidavit of the applicant 
that such debtor is actually imprisoned under such sentence, and is indebted 
in any sum, the clerk or the judge may immediately appoint a trustee of the 
estate of such debtor. 

Rey., s. 1944; Code, s. 2975; 1868-9, ce. 162, ss. 41, 42. 


1628. Duties of trustee; accounting; oath. The trustee of the imprisoned 
debtor shall pay his debts pro rata. After paying such debts, the trustee shall 
apply the surplus, from time to time, to the support of the wife and children 
of the debtor, under the direction of the superior court. When the imprisoned 
debtor is lawfully discharged from his imprisonment, the trustee shall deliver 
to him all the estate, real and personal, of such debtor, after retaining a suffi- 
cient sum to satisfy the expenses incurred in the execution of the trust and 
lawful commissions therefor. The trustee shall make his returns and have his 
accounts audited and settled by the clerk of the superior court of the county 
where the proceeding was had, in like manner as provided for personal repre- 
sentatives. Before proceeding to the discharge of his duty, the trustee shall 
take and subscribe an oath, well and truly to execute his trust according to his 
best skill and understanding. The oath must be filed with the clerk of the 
superior court. 

Rey., ss. 1945, 1946, 1947; Code, ss. 2976, 2978, 2979 ; 1868-9, c. 162, ss. 48, 45, 46. 


1629. Court may appoint several trustees. The court has power, when deemed 
necessary, to appoint more than one person trustee under this chapter; but in 
reference to the rights, authorities and duties conferred herein, all such trustees 
shall be deemed one person in law. 

Rev., s. 1948; Code, s. 2980; 1868-9, c. 162, s. 47. 

Section referred to in Burgwyn v. Hall, 108-489. 


1630. Court may remove trustee and appoint successor. In case of the death, 
removal, resignation or other disability of a trustee, the court making the 
appointment may from time to time supply the vacancy; and all proceedings 
may be continued by the successor in office in like manner as in the first instance. 

Reyv., s. 1949; Code, s. 2981; 1868-9, c. 162, s. 48. 

Section referred to in Burgwyn vy. Hall, 108-489. 


Art. 4. DiscuarcE oF Insotvent Deptors 


1631. Insolvent debtor’s oath. Prisoners in order to be entitled to discharge 
from imprisonment under the provisions of this article shall take the following 
oath: 

f jeepers er heii Aer ay , do solemnly swear (or affirm) that I have not the worth of fifty 


dollars in any worldly "substance, in debts, money or otherwise whatsoever, and that I 
have not at any time since my imprisonment or before, directly or indirectly, sold or 
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assigned, or otherwise disposed of, or made over in trust for myself or my family, any part 
of my real or personal estate, whereby to have or expect any benefit, or to defraud any of 
my creditors: so help me, God. 

RCV Se Looe COUCHES a colori, On Ceo, Stel Li tossC, LUO Sal OOS, GC. 146; saa LOLO, 
Git. Go02. 1 ea0NCuoo selsos, Caco > 1840). ce 33, 345 1852,.¢, 49)" 1868-95 e162, Ss. 51: 
1881, ¢c. 76. 

This does not contravene constitutional provision in regard to homestead and personal prop- 
erty exemptions: State v. Williams, 97-415—as prisoner has election to discharge himself 
by complying with judgment of court or by complying with statutory provisions and taking 
oath prescribed, Ibid.; Oakley v. Lasater, 172-96. 

Section merely referred to in State v. Morgan, 141-728; State v. White, 125-678; State v. 
Parsons, 115-735; Fertilizer Co. v. Grubbs, 114-470; State v. Burton, 113-655; State vy. 
Bryan, 83-612; State v. Davis, 82-610. 


1632. Persons imprisoned for nonpayment of maintenance in bastardy or of 
costs in criminal cases. The following persons may be discharged from imprison- 
ment upon complying with this article: 


1. Every putative father of a bastard committed for a failure to give bond, 
or to pay any sum of money ordered to be paid for its maintenance. 

2. Every person committed for the fine and costs of any criminal prosecution. 

Rey., s. 1915; Code, s. 2967; R. C., ¢. 59, s. 1; 1778, c. 100, s. 1; 1808, c. 746, s. 2; 1810, 
ee. 797, 802; 1830, c. 83; 1838, c. 23; 1840, ce. 38, 84; 1852; c. 49; 1868-9, c. 162, s. 26. 

This section does not repeal sections 1356 and 1359, but latter sections modify it: State v. 
Morgan, 141-729—and all three sections must be construed together, Ibid. 

Where there are three indictments against prisoner, to one of which he pleaded guilty and 
judgment was suspended upon payment of costs, and he was found guilty on other two, on 
one of which he was sentenced to imprisonment for ten days, after remaining in jail for such 
time and twenty days additional, and taking statutory oath, held that he was entitled to dis- 
charge in all three cases: State v. McNeely, 92-829. 

Prisoner entitled to be discharged from imprisonment for nonpayment of fine and costs upon 
complying with statutory provisions: State v. Williams, 97-414; State v. Davis, 82-610— 
and this is so although workhouse has been established by county commissioners in accordance 
with provisions of section 1365, State v. Williams, 97-414. 

Imprisonment of putative father for failure to obey order of maintenance, or to give bond, 
is a matter of legislative discretion, and is not imprisonment for debt: State v. Morgan, 141- 
726—and he may be discharged from imprisonment by complying with provisions of section, 
State v. White, 125-674; State v. Parsons, 115-730. Placing one in custody of sheriff until 
fine, costs and allowance in bastardy are paid is by implication an order to imprison upon 
failure to pay, and prisoner can be discharged hereunder: State v. Burton, 113-655. 


1633. Petition; before whom; notice; service. Every such person, having re- 
mained in prison for twenty days, may apply by petition to the court where 
the judgment against him was entered, praying to be brought before such court 
at a time and place to be named in the petition, and to be discharged upon taking 
the oath hereinbefore prescribed. The applicant shall cause ten days notice of 
the time and place of filing the petition to be served on the sheriff or other 
officer by whom he was committed. In cases of conviction before a justice of 
the peace the clerk of the superior court of the county where the convicted 
person confined for costs is, may administer the oath and discharge the prisoner. 


Rey., s. 1916; Code, ss. 2968, 2969; 1891, c. 195; R. C., c. 59, s. 1; 1778, c. 100, s. 13 1808, 
c. 746, s. 2; 1810, ec. 797, 802; 1830, c. 33; 1838, c. 23; 1840, ce. 38, 34; 1852, c. 49; 1868-9, 
c. 162, s. 28; 1874-5, c. 11; 1868-9, c. 162, s. 27; 1873-4, ¢. 90. 

Application of insolvent, confined for nonpayment of costs, is a proceeding in the cause in 
which he was convicted, and should be made by petition to court wherein judgment against 
him was entered: State v. Miller, 97-451—but if clerk should refuse to allow prisoner to take 
oath, remedy is by appeal to judge holding courts of that district, and it is intimated that it 
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is irregular for judge of adjoining district to release prisoner on writ of habeas corpus, Ibid. 
Neither judge nor solicitor has right to allow defendant in bastardy proceedings to take 
insolvent debtor’s oath and obtain discharge without remaining in prison for twenty days: 
State v. Bryan, 83-611. 
Section merely referred to in State v. White, 125-677; Fertilizer Co. v. Grubbs, 114-470; 
State v. Burton, 113-657. 


1634. Warrant issued for prisoner. The clerk of the superior court, or justice 
of the peace, before whom such petition is presented shall forthwith issue 
a warrant to the sheriff, or keeper of the prison, requiring him to bring the 
prisoner before the court, at the time and place named for the hearing of the 
ease, which warrant every such sheriff or keeper shall obey. 


Rev.,.s. 1917 ;:Code, s. 2970; R. C.,.c. 59, s. 1; 17738, c 100,.s. 1; 1808, c. 746,°s. 2; 1810, 
ce. 797, 802; 1880, c. 33; 1888, c. 23; 1840, cc. 33, 34; 1852, c. 49; 1868-9, c. 162, s. 29. 


1635. Proceeding on application. At the hearing of the petition, if the pris- 
oner has no visible estate, and takes and subscribes the oath or affirmation 
prescribed in this article, the clerk of the superior court, or justice of the peace, 
before whom he is brought, shall administer the oath or affirmation to him, and 
discharge him from imprisonment; of which an entry shall be made in the 
docket of the court, and, where the proceeding is before a justice of the peace, 
the justice shall return the petition and orders thereon into the office of the 
clerk of the superior court to be filed. 


Reys S. 19185 Code, s729%h Ry Chee bos) i 1773, Co LOO Sl EL S0S SC 4G Sa nL od 
ee. 797, 802; 1830, c. 33; 1838, c. 28; 1840, ce. 38, 84; 1852, c. 49; 1868-9, c. 162, s. 30. 

Where debtor arrested and imprisoned for fraud did not tender oath required by section 
1631, nor surrender exemptions, nor file petition or give notice required by section 1633, he 
was improperly discharged upon affidavit that he had made an assignment for benefit of 
creditors, and that he was insolvent and not worth more than exemptions allowed by law: 
Fertilizer Co. v. Grubbs, 114-470. 

Prisoner entitled to be discharged from imprisonment for nonpayment of fine and costs 
upon complying with statutory provisions: State v. Williams, 97-414; State v. Davis, 82-610— 
and this is so, although workhouse has been established by county commissioners under pro- 
visions of section 1365: State v. Williams, 97-414. 

One who has been found to be father of bastard child, and committed for nonpayment of 
fines, costs and allowance is entitled to be discharged from prison upon filing petition and 
complying with statutory requirements: State v. Parsons, 115-730. 

Section merely referred to in State v. Burton, 113-658; State v. Bryan, 83-612. 


1636. Suggestion of fraud. The chairman of the board of commissioners, and 
every officer interested in the fee bill taxed against such prisoner, may oppose 
his taking the insolvent debtor’s oath above prescribed, and file particulars of 
the suggestion in writing, in the court where the same shall stand for trial as 
prescribed in this chapter in other cases of fraud or concealment. 

Rey., s. 1919; Code, s. 2973; 1868-9, c. 162, s. 32. 


1637. Persons taken in arrest and bail proceedings, or in execution. The fol- 
lowing persons also are entitled to the benefit of this article as hereinafter pro- 
vided : 

1. Every person taken or charged on any order of arrest for default or bail, 
or on surrender of bail in any action. 

2. Every person taken or charged in execution of arrest for any debt or 
damages rendered in any action whatever. 

Rey., s. 1920; Code, s. 2951; 1868-9, c. 162, s. 10. 
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Defendant taken in arrest and bail or under execution can be discharged by taking in- 
solvent’s oath and surrendering all his property, including exemptions, over $50: Oakley v. 
Lasater, 172-96; Howie yv. Spittle, 156-180; Edwards v. Sorrell, 150-712; Fertilizer Co. v. 
Grubbs, 114-470; Burgwyn v. Hall, 108-489. This applies to nonresidents as well as to resi- 
dents: Burgwyn v. Hall, 108-489. The remedies under this section are in addition to those 
given in sections 775 and 777: Edwards vy. Sorrell, 150-712. 


1638. When petition may be filed. Every person taken or charged as in the 
preceding section specified may, at any time after his arrest or imprisonment, 
petition the court from which the process issued on which he is arrested or 
imprisoned, for his discharge therefrom, on his compliance with this chapter. 

Rev., s. 1921 ;"Code, s. 2952); R. C., c. 59, s. 3; 1868-9, c 162; s: 11. 

Section embraces every person taken or charged as in preceding section specified: Burgwyn 
v. Hall, 108-493. 


1639. Petition; contents; verification. The petition shall set forth the cause 
of the imprisonment, with the writ or process and complaint on which the same 
is founded, and shall have annexed to it a just and true account of all his 
estate, real and personal, and of all charges affecting such estate, as they exist 
at the time of filing his petition, together with all deeds, securities, books or 
writings whatever relating to the estate and the charges thereon; and also what 
property, real and personal, the petitioner claims as exempt from sale under 
execution, and shall have annexed to it an oath or affirmation, subscribed by the 
petitioner and taken before any person authorized by law to administer oaths, 
to the effect following: 


Tat 20 als) ears , the within named petitioner, do swear (or affirm ) that the within 
petition and account of my estate, and of the charges thereon, are, in all respects, just and 
true; and that I have not at any time or in any manner disposed of or made over any part 
of my property, with a view to the future benefit of myself or my family, or with an intent 
to injure or defraud any of my creditors: so help me, God. 


Rey., s. 1922; Code, ss, 2953, 2954; R. C., c. 59, s. 3; 1868-9, c. 162, ss. 12, 13. 
Section referred to in Purvis v. Robinson, 49-96. 


1640. Notice; length of notice and to whom given. Twenty days notice of 
the time and place at which the petition will be filed, together with a copy of 
such petition and the account annexed thereto, shall be personally served by 
such debtor on the creditor or creditors at whose suit he is arrested or imprisoned, 
and such other creditors as the debtor may choose, or their personal representa- 
tives or attorneys. If the person to be notified reside out of the state, and has 
no agent or attorney in the state, the notice may be served on the officer having 
the claim to collect, or by two weekly publications in any newspaper in the state. 

Rev., s. 1928 ; Code, s. 2955; R. C., c. 59, ss. 3, 20; 1773, c. 100, s. 8; 1868-9, c. 162, s. 14. 


Party arrested and seeking relief must notify creditor or plaintiff at whose suit arrested: 
Burgwyn v. Hall, 108-492—-but may or may not notify other creditors of his application to 
surrender his property and be discharged from arrest. Only such creditors as may be so 
notified will be affected by his discharge: Ibid. 


1641. Who may suggest fraud. Every creditor upon whom the notice directed 
in the preceding section is served may suggest fraud upon the hearing of the 
petition, and the issues made up respecting the fraud shall stand for trial as in 
other cases. 


ReVey IS 1924 OOdeG, S290G; I. ©, 0G O90 "sala sele22ee, Tisikrsh 4. 18385. er 12-7 1868-9, 
CHlG2)) s-e15! 
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Petitioner entitled to insist that suggestions of fraud, made by creditor, should be verified 
by oath of creditor and tried by jury: Purvis v. Robinson, 49-96—and it is error for judge 
to decide upon such suggestions without submitting them in an issue to jury, Ibid. See, also, 
Edwards v. Sorrell, 150-712. 


1642. Where no suggestion of fraud, discharge granted. If no creditor sug- 
gests fraud or opposes the discharge of the debtor, the justice of the peace or 
the clerk of the superior court before whom the petition is heard shall forthwith 
discharge the debtor, -and, if he surrenders any estate for the benefit of his 
creditors, shall appoint a trustee of such estate. The order of discharge and 
appointment shall be entered in the docket of the court, and if granted by a jus- 
tice of the peace a copy thereof shall be certified by him to the clerk of the 
superior court, where the same shall be recorded, and filed. 


Rey,, 8; 1925: Code,s) 2957: RoC: G) 59) s) 1 1773) cy 100; 1808) Gy 746,82 2; 1810 ee 797, 
c. 802; 1880, c. 33; 1838, ec. 23; 1840, ce. 33, 34; 1852, c. 49; 1868-9, c. 162, s. 16. 


Proper remedy of party seeking to establish and secure damages for tort is to have trustee 
appointed under section: Burgwyn v. Hall, 108-489. 


1643. Continuance granted for cause. When it appears to the court that any 
debtor, who may have given bond for his appearance under this chapter, is 
prevented from attending court by sickness or other sufficient cause, the case 
shall be continued to another day, or to the next term, when the same proceed- 
ings shall be had as if the debtor had appeared according to the condition of 
his bond, and in the event of his death in the meantime, his bond shall be dis- 
charged. 

Rev., s. 1926; Code, s. 2959; R. C., c. 59, s. 10; 1822, c. 1131, s. 1; 1868-9, c. 162, s. 18. 


Extreme sickness of principal in bond would excuse nonappearance and entitle him and 
surety to continuance if same made to appear to court: Bupis v. Arnold, 53-234. Sickness 
of surety no excuse for default of principal under section: Speight v. Wooten, 14-327. De- 
fendant in bond given under section bound to attend at every term until cause finally dis- 
posed of: Cowles v. Oaks, 14-95. As to amount of bond, see Williams vy. Yarborough, 13-12. 


1644. Where fraud in issue, discharge only after trial. After an issue of 
fraud or concealment is made up, the debtor shall not discharge himself as to 
the creditors in that issue, except by trial and verdict in the same, or by a dis- 
charge by consent. 

Rey., s. 1927; Code, s. 2962; R. C., c. 59, s. 17; 1868-9, c. 162, s. 21. 


Section only applicable to cases where defendant is in lawful custody and by virtue of an 
authority competent to order it: Houston v. Walsh, 79-36. 


1645. If fraud found, debtor imprisoned. If, on the trial, the jury finds that 
there is any fraud or concealment, the judgment shall be that the debtor be im- 
prisoned until a full and fair disclosure and account of all his money, property or 
effects be made by the debtor. 


Rey.; §. 1928 "Code; s. 2961. R. Cc) 59," Ss. 14391822") 1131s: 4 183855 cl 12-1 86s-e, 
c. 162, s. 20. 


Where insolvent debtor only surrenders interest in certain property conveyed by deed in 
trust, and jury find deed fraudulent, he must be imprisoned until he surrenders whole property 
conveyed: Hutton v. Self, 28-285. 

For case prior to amendment of section, see Bunting v. Wright, 61-296. 


1646. Effect of order of discharge. The order of discharge under the last 
four articles of this chapter, whether granted upon a nonsuggestion of fraud, 
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upon the finding of a jury in favor of the debtor, or otherwise, shall be in like 
terms and have like effect as prescribed in section 1624; except that the body of 
such debtor shall be free from arrest or imprisonment at the suit of every creditor, 
and as to him only, to whom the notice required may have been given; and the 
notices, or copies thereof, shall in all cases be filed in the office of the superior 
court clerk. 


Rey., s. 1929; Code, s. 2960; R. C., c. 59, s. 11; 1822, ce. 1131, s. 4; 1885, c. 12; 1868-9, 
C162, se19; 


Discharge of debtor is not discharge of debt: Norment v. Alexander, 32-71. As to effect 
of discharge, see Rountree v. Waddill, 52-312; Norment v. Alexander, 32-71; Williams v. 
Floyd, 27-649; Crain v. Long, 14-371. 


Art. 5. GENERAL Provisions UnprER ARTICLES 2, 3, AND 4 


1647. Superior court tries issue of fraud. In every case where an issue of 
fraud is made up as provided in this chapter, the case shall be entered in the 
trial docket of the superior court, and stand for trial as other causes; and upon 
a finding by the jury in favor of the petitioner the judge shall discharge the 
debtor ; if the finding is against the petitioner he shall be committed to jail until 
he makes full disclosure. 

Rey., s. 1985; Code, s. 2949; 1868-9, c. 162, s. 8. 

Upon suggestion of fraud, issue is raised which should be entered upon trial docket of 
superior court, and stand for trial as other causes: State v. Parsons, 115-730. 

Where debtor sets out in schedule that he has made deed in trust of certain property, and 
surrenders all his interest in such property, still competent for creditor to have issue made 
up as to whether deed not fraudulent: Adams v. Alexander, 23-501; Hutton v. Self, 28-285— 
and, if found fraudulent by a jury, to cause debtor to be imprisoned until he surrenders prop- 
erty itself, Ibid. 

See, as bearing upon section, Adams v. Beaman, 48-140. 


1648. Insolvent released on giving bond. Every debtor entitled under the 
provisions of this chapter to discharge as an insolvent may, at the time of filing 
his application for a discharge or at any time afterwards, tender to the sheriff 
or other officer having his body in charge, a bond, with sufficient surety, in 
double the amount of the sum due any ereditor or creditors at whose suit he 
was taken or charged, conditioned for the appearance of such debtor before 
the court where his petition is filed, at the hearing thereof, and to stand to and 
abide by the final order or decree of the court in the case. If such bond be 
satisfactory to the sheriff, he shall forthwith release such debtor from custody. 

Rey., s. 1936; Code, s. 2958; R. C., c. 59, s. 27; 1868-9, c. 162, s. 17. 

The petitioner may give bond during the pendency of the proceedings: Howie v. Spittle, 
156-180. Bond given for appearance of insolvent at court is good if it is for double the 
original debt, exclusive of interest and costs: Williams v. Yarborough, 13-12. Condition in 
bond ‘‘to appear and claim benefit of act, etc., and not depart without leave’’ is substantial 
compliance with section: Mooring v. James, 13-254. Defendant in bond bound to attend at 
every term until cause finally disposed of: Arrington v. Bass, 14-95. Debtor who has given 
bond for his appearance cannot object to informality of same, and pray discharge on account 
thereof: Page v. Winningham, 18-113. 

Where bond states date at which court is to be held, which date is erroneous and court held 
at a different place, there is no default of appearance according to bond: Winslow v. Ander- 
son, 20-1. Quere: Whether duty of officer or the defendant to prepare bond to be given for 
debtor’s appearance: Ibid. Return day in bond must be certain: Ibid. 

For old cases under section prior to amendment, see Wall v. Jarrott, 25-42; Williams v. 
Bryan, 33-613. 
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1649. Surety in bond may surrender principal. The surety in any bond con- 
ditioned for the appearance of any person under this chapter may surrender 
the principal, or such principal may surrender himself, in discharge of the bond, 
to the sheriff, or other officer of any court where such principal is bound to appear, 
in the manner provided in the chapter entitled Civil Procedure, article Arrest 
and Bail. 


Rey., s. 1937 ; Code,).s.. 2963); R. Gc. 59, is. 23371798) c. 100)\s07 5.1793, c.. 380) s.. 15,1822, 
c. 1131) 8.3; 1868-9) er 162.8" 22. 

See sections 791-793. Where principal obligor in bond was regularly called and failed to 
appear, and judgment was rendered against him and his surety, surety has no right, ex debito 
justitie, to have judgment set aside to allow him to make surrender of principal: Reynolds 
v. Boyd, 23-106. 

Person surrendered in discharge of bail entitled to benefit of chapter: Smallwood v. Wood, 
19-356. 

To protect sureties they must surrender principal in court to which ca. sa. returnable, or 
to the sheriff of that county, and, where writ issues to another county, a surrender to sheriff 
of that county is a nullity: Mooring v. James, 13-254. 


1650. Creditor liable for jail fees. When any debtor is actually confined 
within the walls of a prison, on an order of arrest in default of bail or otherwise, 
the jailer must furnish him with necessary food during his confinement, if the 
prisoner requires it, for which the jailer shall have the same fees as for keeping 
other prisoners. If the debtor is unable to discharge such fees, the jailer may 
recover them from the party at whose instance the debtor was confined. And 
at any time after the arrest, the sheriff or jailer may give notice thereof to the 
plaintiff, his agent or attorney, and demand security of him for the prison fees 
that accrue after such notice, and if the plaintiff fails to give such security then 
the sheriff may discharge the debtor out of custody. 


Rev., s. 1938; Code, s. 2965; R. C., c. 69, s. 5; 1778, c. 100, ss. 8, 9; 1821, c. 1103; 1868-9, 
ce. 162, s. 24. 

Where debtor has given bond for appearance and case continued from court to court, sure- 
ties surrendering him from time to time, and issue decided against him and he committed to 
prison in all cases, at instance of creditor, such creditor responsible to jailer for fees or 
allowance for food furnished to prisoner during whole time confined in jail: Veal v. Flake, 
32-417. 

When debtor committed to prison and permitted to take prison bounds, jailer under no 
obligation, while he continues in bounds, to furnish him with provisions for his support: 
Phillips v. Allen, 35-10—nor can creditor, at whose suit he is confined, be compelled to reim- 
burse jailer for any sum so expended, Ibid. 

Where debtor, imprisoned at instance of creditor, has no property in this state out of which 
prison fees, provisions and support can be satisfied, jailer may recover amount from creditor, 
notwithstanding. debtor may have sufficient property in another state: Faucett y. Adams, 
35-235. 

Action against creditor for jail fees of insolvent debtor, given by section to jailer, cannot 
be maintained by sheriff as jailer’s principal: Bunting v. MelIlhenny, 61-579. 


1651. False swearing; penalty. If any insolvent or imprisoned debtor takes 
any oath prescribed in this chapter falsely and corruptly, and upon indictment 
for perjury is convicted thereof, he shall suffer all the pains of perjury, and 
he shall never after have any of the benefits of this chapter, but may be sued and 
imprisoned as though he had never been discharged. 


Rev., ss. 1940, 3614; Code, s. 2964; R. C., c. 59, s. 25; 1793, c. 100, s. 10; 1868-9, c. 162, 
Sua: 


For additional penalty, see section 4364. 
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1652. Powers of trustees hereunder. Any trustee appointed under the last 
four articles of this chapter, as therein contemplated, is hereby declared a 
trustee of the estate of the debtor, in respect to whose property such trustee 
is appointed for the benefit of creditors, and is invested from the time of 
appointment with all the powers and authority, and subject to the control, 
obligations and responsibilities prescribed by law in relation to personal repre- 
sentatives over the estates of deceased persons; but all debts shall be paid by the 
trustees pro rata. 


Rey., s. 1941: Code, s. 2977; R. C., .¢. 59, ss. 21,22. 1773, c. -100,,ss..5, 6; 1827, c. 44; 
1830, c. 26, s. 2; 1868-9, c. 162, s. 44. 


Section referred to in Burgwyn v. Hall, 108-489. 


1653. Jail bounds. Any imprisoned debtor may take the benefit of the prison 
bounds by giving security, as required by law, except as follows: 

1. A debtor against whom an issue of fraud is found. 

2. Any debtor who, for other cause, is adjudged to be imprisoned until he 
make a full and fair disclosure or account of his property. 

Rey., s. 1942; Code, s. 2966; R. C., c. 59, s. 27; 1818, c. 964; 1868-9, c. 162, s. 25. 

For regulation as to prison bounds, see section 1321. 
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CHAPTER 29 


DESCENTS 
1654. Rules of descent. 


Rule 1. Lineal descent. 

Rule 2. Females inherit with males, younger with older children; advancements. 
Rule 3. Lineal descendant represents ancestor. 

Rule 4. Collateral descent of estate derived from ancestor. 

Rule 5. Collateral descent of estate not derived from ancestor. 

Rule 6. Half blood inherits with whole; parents from child. 

Rule 7. Unborn infant may be heir. 

Rule 8 Widow may take as heir. 

Rule 9. INegitimate children inherit from mother. 


Rule 10. Heirs of illegitimate. 

Rule 11. Estate for life of another not devised deemed inheritance. 
Rule 12. Seizin defined. 

Rule 13. Issue of certain colored persons to inherit. 


1654. Rules of descent. When any person dies seized of any inheritance, or 
of any right thereto, or entitled to any interest therein, not having devised the 
same, it shall descend under the following rules: ; 

Rey., s. 1556; Code, s. 1281; R. C., ec. 38, s. 1. 


Descents in this state are regulated by statute and not by the common law: University v. 
Markham, 174-338; Edwards v. Yearby, 168-663. Upon death of ancestor intestate, title to 
his estate descends and vests at once in his heirs; title cannot in such circumstances stand 
in abeyance and vest in future: Harris v. Russell, 124-547. As to ‘‘seized’’ in this sentence, 
see rule 12 of this section and Harly vy. Early, 134-258 at 266. For general discussion of 
canons of descent, see Clement v. Cauble, 55-86. 


Rule 1, Inneal descent. Every inheritance shall lineally descend forever 
to the issue of the person who died last seized, entitled or having any interest 
therein, but shall not lineally ascend, except as hereinafter provided. 

Rey., s. 1556; Code, s. 1281; R. C., c. 38, Rule 1. 

Rule merely referred to: Norton v. McDevit, 122-755. 

Contrary to the rule of the common law, neither actual nor legal seizin is necessary under 


the statutory rule to make a stock of inheritance: Sears v. McBride, 70-152; Early v. Harly, 
134-258; Redding v. Vogt, 140-562; and see under rule 12 of this section. 


DESCENT OF REVERSIONS AND REMAINDERS. Under present rules of descent, a 
remainder descends as if it were an estate in possession; so where, during the continuance of 
the particular estate, the original remainderman died and then his only child died in infancy, 
the remainder vested, at the end of the particular estate, in the heirs of the infant and not 
in the heirs of original remainderman, Harly v. Harly, 134-258, distinguishing King v. Scog- 
gin, 92-99, and Lawrence y. Pitt, 46-344, as involving earlier statutes. 


Rule 2, Females inherit with males, younger with older children; advance- 
ments. Females shall inherit equally with males, and younger with older 
children: Provided, that when a parent dies intestate, having in his or her life- 
time settled upon or advanced to any of his or her children any real or personal 
estate, such child so advanced in real estate shall be utterly excluded from any 
share in the real estate descended from such parent, except so much thereof as 
will, when added to the real estate advanced, make the share of him who is 
advanced equal to the share of those who may not have been advanced, or not 
equally advanced. And any child so advanced in personal estate shall be utterly 
excluded from any share in the personal estate of which the parent died pos- 
sessed, except so much thereof as will, when added to the personal estate 
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advanced, make the share of him who is advanced equal to the share of those who 
may not have been advanced, or not equally advanced. And in case any one 
of the children has been advanced in real estate of greater value than an equal 
share thereof which may come to the other children, he or his legal representa- 
tives shall be charged in the distribution of the personal estate of such deceased 
parent with the excess in value of such real estate so advanced as aforesaid, over 
and above an equal share as aforesaid. And in case any of the children has 
been advanced in personal estate of greater value than an equal share thereof 
which shall come to the other children, he or his legal representatives shall be 
charged in the division of the real estate, if there be any, with the excess in 
value, which he may have received as aforesaid, over and above an equal dis- 
tributive share of the personal estate. 

Rey., s. 1556; Code, s. 1281; R. C., c. 88, s. 1, Rule 2; 1784, c. 204, s. 2; 1808, ce. 739; 1844, 
(mah. SEE AIRE 

This rule abolishes preference of male over female line and places males and females on 
perfect equality both as to collateral and lineal descent: Bell v. Dozier, 12-334. 

ADVANCEMENTS. Nature of, and general principles regulating advancements: Thomp- 
son v. Smith, 160-256. Whether gift, loan, or advancement depends on intention of parent 
at time of transfer: Ibid. Value of advancement to be estimated as of time it is made: 
Ward v. Riddick, 57-22; Lamb vy. Carroll, 28-4; Stallings v. Stallings, 16-298. See further 
for advancements, under section 127. 


Rule 3, Iineal descendant represents ancestor. The lineal descendants of 
any person deceased shall represent their ancestor, and stand in the same place 
as the person himself would have done had he been living. 

Rey., s. 1556; Code, s. 1281; R. C., c. 38, Rule 3; 1808, c. 739. 

Representation under the rule is indefinite as well among collateral as among lineal kindred: 
Johnston vy. Chesson, 59-147. So heirs of deceased collaterals represent their ancestor, and 
take what he, if living, would have taken: Draper v. Bradley, 126-72. 

In descent of real property, principle of representation is applied whether heirs in equal or 
unequal degree, and heirs take per stirpes and not per capita in either case: Crump vy. Faucett, 
70-845; Cromartie v. Kemp, 66-382; Haynes v. Johnson, 58-124; Clement v. Cauble, 55-82. 
But in distribution of personal property, under section 126, representation is resorted to only 
when claimants in equal degree, and not among those in unequal degree: Ellis v. Harrison, 
140-444, 

Heirs of naked trustee who joined in mortgage take no interest, legal or equitable: Flem- 
ing v. Barden, 126-450. 


Rule 4, Collateral descent of estate derived from ancestor. On failure of 
lineal descendants, and where the inheritance has been transmitted by descent 
from an ancestor, or has been derived by gift, devise or settlement from an 
ancestor, to whom the person thus advanced would, in the event of such ances- 
tor’s death, have been the heir or one of the heirs, the inheritance shall descend 
to the next collateral relations, capable of inheriting, of the person last seized, 
who were of the blood of such ancestor, subject to the two preceding rules. 

Rey., s. 1556; Code, s. 1281; R. C., c. 38, Rule 4; 1808, c. 739. 


Under this rule descended estates and certain purchased estates (derived by gift, devise, or 
settlement from an ancestor) descend to the nearest relatives of the blood of the ancestor or 
person from whom the estate moved: Burgwyn v. Devereux, 23-586. See Bell v. Dozier, 
12-333; Watson v. Sullivan, 153-246. Where through a series of descents and settlements an 
estate goes to a person who dies without issue, it reverts back to those of his collateral rela- 
tions who would be heirs of the ancestor from whom it originally descended or by whom it was 
originally settled: Poisson v. Pettaway, 159-650; Wilkerson v. Bracken, 24-315; Felton v. 
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Billups, 19-308. Collaterals of such blood, however remote, exclude collaterals not of that 
blood: Poisson v. Pettaway, 159-650; Dozier v. Grandy, 66-484; Little v. Buie, 58-10. Descent 
under the rule is per stirpes and not per capita: Cromartie v. Kemp, 66-382; Haynes v. John- 
son, 58-124; Clement v. Cauble, 55-82. 

This rule to be construed with rule 6 of this section: Noble v. Williams, 167-112; Paul v. 
Carter, 153-26. Where estate vests in surviving mother or father under rule 6, immaterial 
whether such parent be of blood of purchasing ancestor: McMichal v. Moore, 56-471. 

This rule applies only when there is no disposition of the land by will which would interfere 
with prescribed course of descent: Kirkman y. Smith, 174-603. 

When land is devised to one who could not be an heir of devisor (as to grandson who died 
intestate during his father’s life), upon the death of devisee such land descends not under 
this rule, but as acquired lands under rules 5 and 6: Osborne vy. Widenhouse, 56-238; see 
Burgwyn v. Devereux, 23-586. 

When will provided for conversion of land into personalty upon future contingency which 
never happened, until such contingency happened land descended as ancestral realty under 
this rule: Elliott v. Loftin, 160-361. 

Illustrative cases: where heir, nearest relative of ancestor acquiring estate, was brother: 
Jones v. Hoggard, 108-181—sister and a sister’s child to exclusion of half-brother, Noble 
v. Williams, 167-112—brothers and sisters to exclusion of half-sister, Forbes v.. Savage, 173- 
706—paternal aunt in exclusion of paternal grandfather and maternal relatives: Gillespie v. 
Foy, 40-280. 

Cases under obsolete statutes superseded by this rule: Seville v. Whedbee, 12-160; Ham v. 
Martin, 8-423; Doe v. Sheppard, 7-334. 

Rule merely referred to: Weeks v. Quinn, 135-425; Early v. Early, 134-258; Sawyer v. 
Sawyer, 28-408. 


Rule 5, Collateral descent of estate not derived from ancestor. On failure 
of lineal descendants, and where the inheritance has not been transmitted by 
descent or derived as aforesaid from an ancestor, or where, if so transmitted or 
derived, the blood of such ancestor is extinct, the inheritance shall descend to 
the next collateral relation, capable of inheriting, of the person last seized, 
whether of the paternal or maternal line, subject to the second and third rules. 

Reyv., s. 1556; Code, s. 1281; R. C., c. 38, Rule 5; 1808, c. 739. 


In descent of acquired estates the only qualification necessary for collateral heir is that he 
be nearest relation of person last seized: Bell v. Dozier, 12-333. 

Where estate had been transmitted by descent, and blood of acquiring ancestor is extinct, 
upon death of person last seized intestate and without issue, estate descended to his nearest 
collateral relations: University v. Brown, 23-387. 

For cases under old act of 1784, superseded by this rule, see Ross v. Toms, 9-9; Pritchard 
v. Turner, 9-435. 


Rule 6, Half blood inherits with whole; parents from child. Collateral rela- 
tions of the half blood shall inherit equally with those of the whole blood, and 
the degrees of relationship shall be computed according to the rules which prevail 
in descents at common law: Provided, that in all cases where the person last 
seized leaves no issue capable of inheriting, nor brother, nor sister, nor issue of 
such, the inheritance shall vest in the father and mother, as tenants in common 
if both are living, and if only one of them is living, then in such survivor. 

Rev., s. 1556; Code, s. 1281; R. C., c. 38, Rule 6; 1808, c. 739; 1915, c. 9, s. 1. 


This rule and rule 4 should be construed together: Paul v. Carter, 153-26; Watson y. Sulli- 
van, 153-246; Noble v. Williams, 167-112. Where person last seized survived by child and 
widow, and child inherits estate from him and dies before widow, heirs of widow and not 
those of husband inherit estate: Weeks v. Quinn, 135-425. Where child died leaving no issue 
capable of inheriting, nor brother, nor sister, nor issue of such, but leaving father surviving, 
inheritance vests in him: Jarvis v. Davis, 99-42; Kineaid v. Beatty, 98-340; MeMichal y. 
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Moore, 56-473—though in such case, where father dead, estate vests in mother, Early v. Harly, 
134-266. Where person died seized of lands descended through mother from her father, and 
left no issue, nor brother nor sister, except half-sister not of mother’s blood, the father sur- 
viving took inheritance: Little v. Buie, 58-10. Where person dies without issue or sisters or 
brothers or issue of same, the father or mother will take inheritance regardless of whether he 
or she is of blood of purchasing ancestor: McMichal v. Moore, 56-471. 

Proviso in rule applies to cases where surviving brother or sister cannot inherit, as well as 
to cases where none survive descendants: Watson y. Sullivan, 153-246; Bell v. Dozier, 12-333. 

In cases of adoption, the natural father inherits from the child to the exclusion of the 
adopted father: Edwards v. Yearby, 168-663. 

For cases under old act of 1784, superseded by this rule, see Ross v. Toms, 9-9; Pritchard 
v. Turner, 9-435; Doe v. Sheppard, 7-334. 

For decision prior to amendment of rule 1, and passage of rule 12, which changed law, see 
Lawrence v. Pitt, 46-344, as explained in Sears v. McBride, 70-152. 

As bearing upon rule, see Dozier v. Grandy, 66-484; McKay v. Hendon, 7-209. 


Rule 7, Unborn infant may be heir. No inheritance shall descend to any 
person, as heir of the person last seized, unless such person shall be in life at 
the death of the person last seized, or shall be born within ten lunar months 
after the death of the person last seized. 

Rey., s. 1556; Code, s. 1281; R. C., ec. 88, Rule 7; 1823, ec. 1210. 

Upon death of father seized of lands, his wife being then enciente, inheritance will immedi- 
ately vest in child en ventre sa mere: Deal v. Sexton, 144-157. Inheritance not divested by 
birth of child more than ten lunar months after death of person last seized: Britton v. Miller, 


63-270. Rule only applicable where person last seized has died since enactment of same: 
Rutherford v. Green, 37-121. 


Rule &, Widow may take as heir. When any person dies leaving none who 
can claim as heir to him, his widow shall be deemed his heir, and as such shall 
inherit his estate. 

Rev., s. 1556; Code, s. 1281; R. C., ec. 38, Rule 8; 1801, c. 575, s. 1. 

Widow is heir only when there is no one who can claim as heir of the decedent: Powers v. 


Kite, 83-156; University v. Markham, 174-338. This rule applies only as to property undevised 
by the husband: Grantham v. Jinnette, 177-229. 


Rule 9, Illegitimate children inherit from mother. Every illegitimate child 
of the mother and the descendants of any such child deceased shall be considered 
an heir: Provided, however, that where the mother leaves legitimate and illegiti- 
mate children such illegitimate child or children shall not be capable of inheriting 
of such mother any land or interest therein which was conveyed or devised to 
such mother by the father of the legitimate child or children; but such illegiti- 
mate child or descendant shall not be allowed to claim, as representing such 
mother, any part of the estate of her kindred, either lineal or collateral. 

Rey., s. 1556, Rule 9; Code, s. 1281; R. C., c. 88, Rule 10; 1799, c. 522; 1913, ¢. 71. 


This rule relates to descents from mother to her illegitimate children and their descendants, 
and allows illegitimates and their descendants to inherit from their mother, in default of 
legitimate issue, but excludes the right to inherit any part of estate of mother’s kindred, 
lineal or collateral—connection is broken in ascending line at the mother: University v. Mark- 
ham, 174-338; Bettis v. Avery, 140-184; Flintham v. Holder, 16-347. 

When land devised to daughter with limitation over on her dying ‘‘without leaving a lawful 
heir,’’ and she dies leaving an illegitimate child, such child is, under this rule, a lawful heir: 
Harrell v. Hagan, 147-111. See Fairly v. Priest, 56-383. 

Rule merely referred to: Norton v. McDevit, 122-759; Tucker v. Tucker, 110-334, 108-235; 
Ivey v. Granberry, 66-228. ; 

See, further, as to rights of illegitimates, under rule 10 of this section. 
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Rule 10, Heirs of wlegitimate. legitimate children shall be considered 
legitimate as between themselves and their representatives, and their estates 
shall descend accordingly in the same manner as if they had been born in wed- 
lock. And in ease of the death of any such child or his issue, without leaving 
issue, his estate shall descend to such person as would inherit if all such children 
had been born in wedlock: Provided, that when any illegitimate child dies 
without issue, his inheritance shall vest in the mother in the same manner 
as is provided in rule six of this chapter. 

Reyv., Ss. 1556; Code, s. 1281; R. C., ce. 38, Rule 11. 

Illegitimate children of same mother may inherit from each other: Powers v. Kite, 83-156; 
McBride y. Patterson, 78-412 (discussing history of statute and earlier cases); Flintham 
v. Holder, 16-345. See University v. Markham, 174-338—without regard to the status or 
color of father: Ashe v. Mfg. Co., 154-241. 

Legitimate brothers and sisters share in the inheritance of deceased illegitimate brother, all 
having same mother: McBride y. Patterson, 78-412. 

This rule applies to illegitimate children, and is intended to affect only inheritances as 
between them and their representatives; it is not applicable to the case of a legitimate child 
of illegitimate father who claims as heir to the illegitimate child of such father’s illegitimate 
sister: Bettis v. Avery, 140-184. 

In determining mother’s right to inherit, under proviso to this rule, rules 6 and 10 are con- 
strued together, and mother must survive illegitimate child to be within proviso: University 
v. Markham, 174-338. 

Persons born in slavery of slave parents, who were not legitimated by marriage of parents 
subsequent to war, have rights of illegitimates as between themselves; hence where there are 
two brothers coming under this description, and one dies leaving no issue or brother or sister, 
other brother inherits: Tucker v. Tucker, 108-235. 

Rule referred to: Kenney y. R. R., 167-14; Tucker v. Tucker, 110-334; Arrington v. Alston, 
6-326. 


Rule 11, Estate for life of another, not devised, deemed inheritance. Every 
estate for the life of another, not devised, shall be deemed an inheritance of the 
deceased owner, within the meaning and operation of this chapter. 

Rev., 8. 15062 Code, s..1281 > Ra @, e383; Rule 12: 

See Batchelor v. Whitaker, 88-356; Brown vy. Brown, 168-4. 


Rule 12, Serzin defined. Every person, in whom a seizin is required by any 
of the provisions of this chapter, shall be deemed to have been seized, if he may 
have had any right, title or interest in the inheritance. 

Rev.. s. 1556; Code, s. 1281; R. C., c. 38, Rule 138. 


All that is required by rule for creation of new stock of inheritance is that person from 
whom descent claimed should have had, at time of descent cast, some right, title or interest in 
inheritance, whether same vested in possession or not: Harly v. Harly, 134-267—for, under 
rule, neither actual nor legal seizin necessary to make stock in the devolution of estates, Sears 
vy. McBride, 70-152. See, also, under rule 1 of this section. 

Rule merely referred to: Redding v. Vogt, 140-562; Weeks v. Quinn, 135-425; Boyd vy. 
Redd, 118-680. 


Rule 13, Issue of certain colored persons to inherit. The children of colored 
parents born at any time before the first day of January, one thousand eight 
hundred and sixty-eight, of persons living together as man and wife, are declared 
legitimate children of such parents or either one of them, with all the rights of 
heirs at law and next of kin, with respect to the estate or estates of any such 
parents, or either one of them. If such children be dead, their issue shall repre- 
sent them with all the rights of heirs at law and next of kin provided by this 
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section for their deceased parents or either of them if they had been living; and 
the provision of this section shall apply to the estates of such children as are now 
deceased or otherwise. 

Rey., s. 1556; Code, s. 1281; 1897, c. 153; 1879, c. 78. 

For distribution of personal property, see Administration, s. 137. 

There are two essential conditions of rule, exclusive cohabitation subsisting at birth of 
child and paternity of party from whom property claimed is derived: Spaugh v. Hartman, 
150-454; Croom v. Whitehead, 174-305; Wall v. Fleming, 174-167; Nelson v. Hunter, 140-598; 
Woodward v. Blue, 107-411, 103-116; Branch v. Walker, 102-84. These essentials may be 
shown by reputation, declarations and conduct: Spaugh v. Hartman, 150-454. 

Rule is valid as to descents after its passage: Woodward v. Blue, 103-109—and renders 
legitimate the children of all colored parents living together as man and wife born before 
January 1, 1868, Ibid. Children of woman of mixed blood, whose mother was white woman, 
who lived with slave as wife at time of their birth, are rendered legitimate: Ibid. Operation 
of rule does not extend beyond those persons occupying relation of parent and child: Tucker 
v. Bellamy, 98-31. Where former slave died in 1880, seized of lands, without issue, but leaving 
surviving her children of brother, who died in 1860, a slave, such children incapable of taking 
lands by descent: Ibid. Persons born in slavery, of slave parents, who were not legitimized 
by parents marrying subsequent to war, not legitimized by rule, except to extent of inheriting 
from parents: Tucker v. Tucker, 108-235. Rule intended to apply to colored persons cohabiting 
as man and wife, who occupied such relations to each other exclusively: Branch v. Walker, 
102-34—-and not where slave cohabited with several women, also slaves, at same time, Ibid. 
Rule operates only prospectively, and could not divest any estate theretofore acquired: Jones 
v. Hoggard, 108-178; Tucker v. Bellamy, 98-33. 

Rule legitimates child of colored parents born before January 1, 1868, and merely extends 
child’s right of inheritance to estate of father, which, before this enactment, was restricted to 
estate of mother: Bettis v. Avery, 140-184—but does not transmit any title to such person 
claiming land as heir of illegitimate first cousin, Ibid. Children of slave parents, born prior 
to January 1, 1868, whose marriage was duly legitimized as provided by section 2497, are 
legitimate, and can inherit lands of which father died seized: Jones v. Hoggard, 108-178— 
and are also entitled to inherit lands of which mother died seized, to exclusion of children 
born during cohabitation of mother with another slave, which relation ceased prior to emanci- 
pation, Ibid. : 

Fact of cohabitation raises presumption that child is issue of persons cohabiting as man 
and wife: Erwin v. Bailey, 123-635; Woodward v. Blue, 107-407, 103-109—yet such presump- 
tion may be rebutted, and evidence to repel inference of paternity not subject to stringent 
rules which apply in cases of established legal marriage, Woodward v. Blue, 107-407, 103-109. 


CHAPTER 30 


DIVORCE AND ALIMONY 


1655. Jurisdiction. 

1656. Bond for costs unnecessary. 

1657. Venue. 

1658. What marriages may be declared void on application of either party. 
1659. Grounds for absolute divorce. 

1660. Grounds for divorce from bed and board. 

1661. Affidavit to be filed with complaint; affidavit of intention to file complaint. 
1662. Material facts found by jury; parties cannot testify to adultery. 
1663. HKffects of absolute divorce. 

1664. Custody of children in divorce. 

1665. Alimony on divorce from bed and board. 

1666. Alimony pendente lite; notice to husband. 

1667. Alimony without divorce. 

1668. Alimony in real estate, writ of possession issued. 


1655. Jurisdiction. The superior court shall have jurisdiction of complaints 
for divorce and alimony, or either. 

Rey., s. 1557; Code, s. 1282; 1868-9, c. 93, s. 45. 

‘“Alimony’’ defined: Taylor v. Taylor, 93-418. Superior court in term time alone has 
jurisdiction of divorce: Barringer vy. Barringer, 69-179—and of suits to annul marriage, see 
under section 1658. 


FOREIGN DIVORCES. Where in prosecution for bigamy against resident of this state, 
divorce obtained in another state is set up as defense, failure of defendant (plaintiff in divorce 
action) to obtain bona fide residence in state granting decree may be shown without violating 
full faith and credit clause of federal constitution: State v. Herron, 175-754. Status here 
of divorces obtained in other states examined in light of decisions in this state and of cases 
in United States supreme court: Ibid. 


1656. Bond for costs unnecessary. It shall not be necessary for either party 
to a proceeding for divorce or alimony to give any undertaking to the other 
party to secure such costs as such other party may recover. 

Rey., 8. 1558; Code, s. 1294; 1871-2, c. 198, s. 41. 

Section referred to: Broom v. Broom, 130-562. 


1657. Venue. In.all proceedings for divorce, the summons shall be returnable 
to the court of the county in which either the plaintiff or defendant resides. 
Rey., s. 1559; Code, s. 12893 1871-2, c. 193, s#40:;,1915, c. 229, s. 1. 


1658. What marriages may be declared void on application of either party. 
The superior court in term time, on application made as by law provided, by 
either party to a marriage contracted contrary to the prohibitions contained 
in the chapter entitled Marriage, or declared void by said chapter, may declare 
such marriage void from the beginning, subject, nevertheless, to the proviso 
contained in said chapter. 

Rev., s. 1560; Code, s. 1283; 1871-2, c. 193, s. 33. 


As to capacity to enter into marriage contract, see section 2495. 

Court has jurisdiction, in proper cases, to declare marriages void ab initio, yet they are 
not so ipso facto, but ‘must be declared void by a decree of court, for only in the cases em- 
braced in second proviso to section 2495 can they be treated as void in collateral proceedings: 
Watters v. Watters, 168-411; Setzer v. Setzer, 97-252. See, also, Johnson v. Kincade, 37-470. 
Only marriages absolutely void are those forbidden because of difference of race and bigamous 
marriages: Watters v. Watters, 168-411. Judgment declaring marriage void ab initio will 
not bastardize issue: Taylor v. White, 160-38; Setzer v. Setzer, 97-252. But nullity has been 
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decreed after death of parties for want of mutual capacity, though issue not bastardized: 
Sims v. Sims, 121-297, citing Gathings v. Williams, 27-487. Question whether marriage void 
ab initio must be tried between parties and cannot be raised collaterally in suit to share in 
property after party’s death: Setzer v. Setzer, 97-252. 

To annul, because of negro blood, marriage of person who claims to be white, ancestor 
within third generation must have been of pure negro blood: Ferrall v. Ferrall, 153-174. 

Marriage with declared lunatic is void ab initio: Sims vy. Sims, 121-297; Crump v. Morgan, 
38-91; Gathings v. Williams, 27-487—and for lack of mental capacity at time of marriage, 
though party not adjudged lunatic, court may declare nullity, Sims y. Sims, 121-297; Johnson 
v. Kineade, 37-470. When fact of lunacy established, court must declare nullity, and has no 
discretion in matter: Crump v. Morgan, 38-91. Marriage void for lunacy cannot be cured by 
cohabitation after restoration: Sims v. Sims, 121-297; Crump v. Morgan, 38-91—hbeing a 
nullity, can only be remedied by proceedings to set aside inquisition of lunacy or by new mar- 
riage, Sims v. Sims, 121-297. Court will declare nullity on ground of insanity only at instance 
of party entitled to the relief by reason of the fraud of the other party: Watters v. Watters, 
168-411. Where suit for nullity is brought in behalf of the lunatic it must be in the name 
of the lunatic by her guardian or in name of guardian: Sims v. Sims, 121-297; Crump v. 
Morgan, 38-91. 

Marriage entered into by person under legal age for marriage is not void ipso facto, but 
may be declared void ab initio by court in direct proceeding for that purpose; may be vali- 
dated by cohabitation after reaching legal age: State v. Parker, 106-711; Koonce v. Wallace, 
52-194. See Watters v. Watters, 168-411; Sims v. Sims, 121-297. 

Marriage between persons nearer of kin than first cousins, if followed by cohabitation and 
birth of issue, will be declared void only while parties alive: Paity v. Cranfill, 91-293. 

Marriage capable of avoidance for impotency of party is valid and subsisting until court 
decrees nullity: Smith v. Morehead, 59-360. Husband competent to prove wife’s impotency: 
Barringer v. Barringer, 69-179. 

Actions for nullity under this section not dismissed for want of affidavit required by section 
1661: Taylor v. White, 160-38. Nor are they technically actions for divorces, though they 
come under that heading to extent that alimony pendente lite may be allowed: Ibid. See 
further, Lea v. Lea, 104-603; Johnson v. Johnson, 141-91, Clark, J., concurring. 

As to constitutionality of acts as above, see Baity v. Cranfill, 91-293. 


1659. Grounds for absolute divorce. Marriages may be dissolved and the par- 
ties thereto divorced from the bonds of matrimony, on application of the party 
injured, made as by law provided, in the following cases: 


Divorce can only be granted upon application of person injured: House v. House, 131-142; 
Tew v. Tew, 80-316—and husband not injured where he is cause of wife’s misconduct, Ibid. 
Defendant may ask for divorce in the nature of cross-action, but not required to do so, and 
may bring another action: Cook v. Cook, 159-47. 


1. If the husband or wife commits adultery. 


Issue of adultery must be established; and the finding in another issue that, if committed, 
it was condoned, is insufficient without the first finding: McKenzie vy. McKenzie, 153-242. 

Where wife commits adultery and husband afterwards lives with her after learning it, and 
keeps up connubial relations, divorce will not be granted him: Sparks v. Sparks, 94-527; see 
Lassiter v. Lassiter, 92-129; Gordon v. Gordon, 88-45. 

To establish defense of recrimination, plaintiff must have committed acts which would con- 
stitute ground for divorce in an action by defendant against plaintiff: House v. House, 131- 
140. Consequently, so long as statute required fornication and adultery of husband to entitle 
wife to divorce, it was no ground for recrimination that husband had twice committed. 
adultery: Ibid. Husband who has wrongfully abandoned wife held entitled to divorce for 
her adultery committed after his abandonment: Ellett v. Ellett, 157-162, overruling Tew v. 
Tew, 80-316. See, also, Moss v. Moss, 24-55; Wood v. Wood, 27-674; Foy v. Foy, 35-90. 
Where husband sues wife for divorce a vinculo on ground of abandonment under acts of 1895 
and 1899 (since repealed) adultery by him after abandonment is not defense: Setzer v. 
Setzer, 128-170, and cases cited. Action for divorce dismissed where both parties guilty of 
adultery and no condonation proved: Horne v. Horne, 72-530. 
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Petition for divorce because of defendant’s adultery need not allege that petitioner has 
not been guilty of adultery: Steele v. Steele, 104-631; Edwards v. Edwards, 61-534. As to 
evidence of physical condition of person with whom adultery alleged to have been committed, 
see Perkins v. Perkins, 88-41. Respondent not compelled to answer if he had had intercourse 
with wife: Smith v. Smith, 116-386. Husband and wife both incompetent to prove adultery 
in action for divorce on that ground: Perkins y. Perkins, 88-41; see, also, section 1801—also 
their admissions are incompetent, Steele v. Steele, 104-631; Perkins v. Perkins, 88-41. In 
addressing the jury it is incompetent for counsel to exhibit baby of defendant to jury and 
state that if divorce granted it would disgrace and bastardize it: Hopkins v. Hopkins, 132- 
25. Mere neighborhood rumor of improper relations between defendant and paramour are 
incompetent: Ibid. That alleged adulterous wife offered to pay cost of criminal prosecution 
of paramour is competent: Toole v. Toole, 112-152. Cases merely referring to section: 
Prendergrast v. Prendergrast, 146-225; Morris v. Morris, 75-169. 

UNDER FORMER STATUTE REQUIRING FORNICATION AND ADULTERY BY 
HUSBAND. ‘‘Fornication and adultery’’ held to have same meaning in divorce statute as 
in criminal statute: Prendergrast v. Prendergrast, 146-225, and see section 4343. 

The sexes were put upon equality, so that only adultery required, by 1917, c. 25. 


2. If either party at the time of the marriage was and still is naturally 
impotent. 

Husband competent witness to prove impotency of wife: Barringer v. Barringer, 69-179. 
For case prior to section 2495, which makes impotency ground of annulment, see Smith v. 
Morehead, 59-360. Section merely referred to: Prendergrast v. Prendergrast, 146-225; Morris 
v. Morris, 75-169. 


3. If the wife at the time of the marriage is pregnant, and the husband is 
ignorant of the fact of such pregnancy and is not the father of the child with 
which the wife was pregnant at the time of the marriage. 


Unknown illicit intercourse, even though incestuous, prior to marriage no ground for divorce 
unless pregnancy resulted: Steele v. Steele, 104-631. 

That wife falsely represented to husband that she was pregnant before marriage from 
intercourse with him, and thereby induced him to marry her, is no ground for divorce: Bryant 
vy. Bryant, 171-746. 


4, If there has been a separation of husband and wife, and they have lived 
separate and apart for ten successive years, and the plaintiff in the suit for 
divorce has resided in this state for that period. 

Rey., s. 1561; Code, s. 1285; 1871-2, c. 198, s. 35; 1879, c. 182; 1887, c. 100; 1889, c. 442; 
1899, ec. 29; 1908, ce. 490; 1905, c. 499; 1907, c. 89; 1911, c. 117; 1913, c. 165; 1917, ec. 25, 57. 

Former decree of divorce a mensa is no bar to action for absolute divorce hereunder, nor 
is it required that application be made only by injured party: Cook v. Cook, 164-272, 159-47. 


1660. Grounds for divorce from bed and board. The superior court may grant 
divorces from bed and board on application of the party injured, made as by 
law provided, in the following cases: 


As to rights of husband in wife’s land, where she has obtained divorce a mensa, see Taylor 
v. Taylor, 112-134. See, also, under sections 2519 and 2524. 

If wife guilty of conduct to provoke misconduct of husband, she is not entitled to relief: 
Page v. Page, 161-170; s. ¢., 167-346. See, also, notes to section 1659, subdivision 1. Condona- 
tion is forgiveness upon condition that party forgiven abstain from like offense afterward. 
If condition violated, original offense is revived: Lassiter v. Lassiter, 92-129; Gordon v. 
Gordon, 88-45. See, also, notes to section 1659. Pendency of action by husband for divorce 
a vinculo is not necessarily valid defense to action by wife for divorce a mensa: Cook v. 
Cook, 159-47. Complaint must allege statutory grounds and that plaintiff did not contribute 
to wrong complained of: Garsed .v. Garsed, 170-672; Dowdy v. Dowdy, 154-556; Page v. 
Page, 161-170. 
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1. If either party abandons his or her family. 


Where husband made wife leave him, or so failed to provide for her that she was compelled 
to leave, it amounts to abandonment of her: High v. Bailey, 107-70; Setzer v. Setzer, 128-170. 
To constitute abandonment, it is not necessary to leave state: Witty v. Barham, 147-479. 
Separation by consent is not abandonment, but subsequent acts may constitute it: Ibid. 
Application by wife under this subsection will not be sustained after adverse ruling as to 
alimony under section 1667: Medlin v. Medlin, 175-529. 

As to sufficiency of complaint under subsection, see Griffith v. Griffith, 89-113; Jackson v. 
Jackson, 105-433. When complaint filed for divorce a mensa hereunder, but, pending action, 
new statute passed giving divorce a vinculo for same offense, and plaintiff is allowed to amend 
complaint so as to get divorce a vinculo, failure to file affidavit with amended complaint 
renders it inoperative: Holloman v. Holloman, 127-15. 


2. Maliciously turns the other out of doors. 


Where no evidence of turning feme plaintiff out of doors at any time more than six months 
before action, issue as to such fact properly excluded: Jackson y. Jackson, 105-433; O’Connor 
vy. O’Connor, 109-139. Application for divorce by wife hereunder not sustained after adverse 
ruling as to alimony under section 1667: Medlin v. Medlin, 175-529. As to sufficiency of com- 
plaint under subsection, see Jackson vy. Jackson, 105-433; Griffith v. Griffith, 89-113; Little 
v. Little, 63-22. 


3. By cruel or barbarous treatment endangers the life of the other. 


Divorce will not be granted for cruel and barbarous treatment where it appears that acts 
complained of were committed more than ten years prior to commencement of action, and in 
meantime parties had continued to live together: O’Connor vy. O’Connor, 109-139. That hus- 
band communicated infectious disease to wife is not ground for divorce under subsection: 
Long v. Long, 9-192—but where drunken husband cursed wife and drove her from house, 
and by demonstrations of violence caused her to leave bedside of dying child and seek safety 
at distance of several miles, she is entitled to divorce, Scoggins v. Scoggins, 85-347. As to 
contents of complaint under subsection, see Martin v. Martin, 130-27; O’Connor v. O’Connor, 
109-139; Jackson vy. Jackson, 105-433; Griffith v. Griffith, 89-113. 


4. Offers such indignities to the person of the other as to render his or her 
condition intolerable and life burdensome. 


What indignities are grounds for divorce have not been particularized by legislature, but 
matter is left under general words, leaving it to the courts to deal with each case upon its 
own peculiar circumstances, having regard to station in life, temperament, health, habits and 
feelings of different persons: Sanders v. Sanders, 157-229; Taylor y. Taylor, 76-486; Coble v. 
Coble, 55-395. What constitutes indignity held question of law, not of fact: Harrison v. Har- 
rison, 29-490. To entitle wife to divorce under subsection, indignity offered by husband must 
be such as may be expected seriously to annoy woman of ordinary good sense and temper, and 
must be repeated or continued in, so that it may appear to have been done willfully and inten- 
tionally, or at least consciously by husband to annoyance of wife: Miller vy. Miller, 78-102, 
overruling Everton vy. Everton, 50-202. Not necessary that indignities complained of should 
be striking or even touching body, but foul and injurious accusations, often repeated, with 
withdrawal of all intercourse, refusing to bed with wife, and denial that she is wife, with 
threats against her life, are sufficient to entitle her to divorce: Green v. Green, 131-533; Coble 
y. Coble, 55-392—but husband communicating infectious disease to wife is not ground for 
divorce under subsection, Long v. Long, 9-192. Where drunken husband cursed wife and 
drove her from the house, and by demonstrations of violence caused her to leave bedside of 
dying child and seek safety at distance of several miles, she is entitled to divorce: Scoggins 
v. Scoggins, 85-347—also, where defendant had repeatedly threatened to beat wife, and boasted 
of having done so, etc., she is entitled to divorce, Taylor v. Taylor, 76-433. 

Evidence of acts of husband within six months of beginning of action not competent: 
Green vy. Green, 131-533; O’Connor v. O’Connor, 109-139; Jackson v. Jackson, 105-483. Com- 
petency of husband and wife hereunder for or against one another: Taylor v. Taylor, 76-433. 

For defense of condonation, see first note to this section. 
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As to sufficiency of complaint under subsection, see Sanders v. Sanders, 157-229; Green v. 
Green, 131-535; O’Connor vy. O’Connor, 109-139; Jackson v. Jackson, 105-433; Griffith v. 
Griffith, 89-113; White v. White, 84-340; Joyner y. Joyner, 59-322; Harrison v. Harrison, 
29-485. 

Subsection merely referred to: McQueen v. McQueen, 82-471; Erwin v. Erwin, 57-83. 


5. Becomes an habitual drunkard. 
Rey., s. 1562; Code, s. 1286; 1871-2, c, 198, s. 36. 


Provocation of wife does not justify or excuse husband’s becoming habitual drunkard: 
Barringer v. Barringer, 153-392. Subsection merely referred to: Taylor v. Taylor, 112-134. 


1661. Affidavit to be filed with complaint; affidavit of intention to file com- 
plaint. The plaintiff in a complaint seeking either divorce or alimony, or both, 
shall file with his or her complaint an affidavit that the facts set forth in the 
complaint are true to the best of affiant’s knowledge and belief, and that the said 
complaint is not made out of levity or by collusion between husband and wife; 
and if for divorce, not for the mere purpose of being freed and separated from 
each other, but in sincerity and truth for the causes mentioned in the com- 
plaint. The plaintiff shall also set forth in such affidavit, either that the facts 
set forth in the complaint, as grounds for divorce, have existed to his or her 
knowledge at least six months prior to the filing of the complaint, and that 
complainant has been a resident of the state for two years next preceding 
the filing of the complaint; or, if the wife be the plaintiff, that the husband is 
removing, or about to remove, his property and effects from the state, whereby 
she may be disappointed in her alimony. If any wife files in the office of the 
superior court clerk of the county where she resides an affidavit, setting forth 
the fact that she intends to file a petition or bring an action for divorce against 
her husband, and that she has not had knowledge of the facts upon which the 
petition or action will be based for six months, she may reside separate and apart 
from her husband, and may secure for her own use the wages of her own labor 
during the time she remains separate and apart from him. If she fails to file 
her petition or bring her action for divorce within ninety days after the six 
months have expired since her knowledge of the facts upon which she intends to 
file her said petition or bring her said action, then she shall not be entitled any 
longer to the benefit of this section. 

Rey., s. 1563 ; Code, s. 1287; 1868-9, c. 93, s. 46; 1869-70, c. 184; 1907, c. 1008, s. 1. 

The purpose of this enactment discussed in Nichols v. Nichols, 128-108; Holloman v. Hollo- 
man, 127-16. The affidavit required is for the purpose of giving jurisdiction, and court is 
powerless to make the decree without it: Johnson vy. Johnson, 142-462; Grant v. Grant, 159- 
528; Williams v. Smith, 134-252; Nichols v. Nichols, 128-108—for the requirement of statute 


is mandatory, Williams v. Smith, 134-252; Hopkins v. Hopkins, 132-22; Nichols v. Nichols, 
128-108. Affidavit not required in suit for annulment under section 1658: Taylor v. White, 
160-38. 

When defendant asks for divorce, answer must have the affidavit: Cook v. Cook, 159-47; 
s. ¢., 164-272. 

Usual verification of complaint in civil actions is insufficient affidavit as required by this 
section: Hopkins v. Hopkins, 132-22; Martin v. Martin, 130-28. Whenever alleged that hus- 
band is removing or about to remove property from state, section allows wife to file complaint 
without regard to time when facts alleged as cause of divorce may have occurred: Scoggins 
y. Scoggins, 80-319; Gaylord v. Gaylord, 57-74. 

Residence required by section must be actual residence: Schonwald v. Schonwald, 62-221, 
55-867; see, however, Moore v. Moore, 130-335; Harris v. Harris, 115-587; Smith v. Morehead, 
59-360—and it is not divested by wife temporarily leaving state without intention of residing 
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elsewhere, Moore v. Moore, 130-333. Where wife sues who is resident of another state, legal 
maxim that ‘‘her domicile is that of her husband’’ will not avail instead of actual residence: 
Schonwald v. Schonwald, 55-367, 62-221; Smith v. Morehead, 59-364. 

Where wife alleging sufficient facts for divorce a mensa and to obtain alimony makes neces- 
sary affidavit in reference to husband’s removal of property from state, not necessary to file 
another complaint six months after facts alleged to have occurred, Scoggins v. Scoggins, 
85-347. 

Objection that affidavit is defective may be first taken in supreme court: Nichols v. Nichols, 
128-108. 

THE AFFIDAVIT ITSELF. Must state that action was not brought within six months 
from time plaintiff first acquired knowledge of facts therein: Clark v. Clark, 133-28; Dickin- 
son vy. Dickinson, 7-327—except in cases where husband about to dispose of property or re- 
move same from state, when wife need not so aver, Scoggins v. Scoggins, 80-320; Gaylord v. 
Gaylord, 57-74; Sanders v. Sanders, 157-229. 

Statement, as basis for divorce, as to knowledge of the facts for six months prior to the 
action, must be in affidavit, but need not be in complaint: Kinney v. Kinney, 149-321. 

Affidavit and petition must be verified: Clark v. Clark, 133-28. Judge can amend affidavit 
in his discretion: Moore yv. Moore, 130-333; Grant v. Grant, 159-528. 

As bearing upon section, see McQueen vy. McQueen, 82-471. Section merely referred to: 
Cram y. Cram, 116-294, 


1662. Material facts found by jury; parties cannot testify to adultery. The 
material facts in every complaint asking for a divorce shall be deemed to be 
denied by the defendant, whether the same shall be actually denied by pleading 
or not, and no judgment shall be given in favor of the plaintiff in any such 
complaint until such facts have been found by a jury, and on such trial neither 
the husband nor wife shall be a competent witness to prove the adultery of the 
other, nor shall the admissions of either party be received as evidence to prove 
such fact. . 

Rey., s. 1564; Code, s.. 1288; 1868-9, c. 93, s. 47. j 

In action for divorce, verdict by eleven jurors consented to by both parties is valid if for 
defendant, but invalid for plaintiff: Hall v. Hall, 131-185. 

Provision of section that allegations of complaint are deemed to be denied applies only to. 
trial upon merits, since facts must be found by jury: Zimmerman vy. Zimmerman, 113-432. 
Facts are to be proved only by preponderance of evidence: Ellett v. Ellett, 157-162. 

In trial for divorce on ground of alleged adultery, neither husband nor wife is competent 
witness to prove same: Toole v. Toole, 112-155; Perkins y. Perkins, 88-41; Hooper v. Hooper, 
165-605; see section 1801—nor shall admissions of either party to each other, or in pleadings, 
be received in evidence to prove fact, Perkins v. Perkins, 88-41; Steele v. Steele, 104-631; 
Hooper v. Hooper, 165-605. Declarations of alleged paramour made to or in presence of feme 
defendant indicating that improper familiarities had been or were about to be indulged in 
between them, and her reply to such declarations, are competent evidence, Toole v. Toole, 
112-155—and wife, sued for divorce on ground of adultery, competent to deny evidence of 
witnesses that she was guilty of adultery with them, Broom v. Broom, 130-562. Competency 
of husband and wife to give evidence for and against each other, except as to adultery: 
Taylor v. Taylor, 76-433. 

An issue as to a specific act of adultery is proper if raised by the pleadings: Kinney v. 
Kinney, 149-321. Evidence as to act of adultery between defendant and corespondent at time 
different from that alleged held competent: Ibid. 

Abandonment as defense must be pleaded; plaintiff need not allege and plead that he has 
not abandoned: Kinney v. Kinney, 149-321. 

For procedure where defendant becomes insane pending action, see Stratford v. Stratford, 


92-297. 
Section merely referred to in Long vy. Long, 77-305; Hansley v. Hansley, 32-510. 


1663. Effects of absolute divorce. After a judgment of divorce from the bonds 
of matrimony, all rights arising out of the marriage shall cease and determine, 


[41 


1664 DIVORCE AND ALIMONY Ch. 30 


and either party may marry again unless otherwise provided by law: Provided, 
that no judgment of divorce shall render illegitimate any children in esse, or 
begotten of the body of the wife during coverture; and, Provided further, that a 
decree of absolute divorce upon the ground of separation for ten successive years 
as provided in section 1659 shall not impair or destroy the right of the wife to 
receive alimony under any judgment or decree of the court rendered before the 
commencement of the proceeding for absolute divorce. 
Rey., s. 1569; Code, s. 1295; 1871-2, c. 193, s. 48; 1919, ec. 204. 


Upon granting absolute divorce, except as provided herein, all rights arising out of mar- 
riage cease and determine: Duffy v. Duffy, 120-346—hence court has no power to allow perma- 
nent alimony in such cases, Ibid. 

Judgment declaring marriage void ab initio will not bastardize issue: Setzer v. Setzer, 
97-252; Taylor v. White, 160-38. 

Where wife, domiciled in another state, obtained decree for divorce a vinculo therein, hus- 
band appearing by attorney, he is bound by judgment rendered, and his property rights in 
her estate here terminated from date thereof: Arrington v. Arrington, 102-491. 

For effect of absolute divorce on right to administer, see sections 10, 11, 12—on property 
rights, see section 2522. 


1664. Custody of children in divorce. After the filing of a complaint in any 
action for divorce, whether from the bonds of matrimony or from bed and board, 
both before and after final judgment therein, it is lawful for the judge of the 
court in which such application is or was pending to make such orders respect- 
ing the care, custody, tuition and maintenance of the minor children of the 
marriage aS may be proper, and from time to time to modify or vacate such 
orders, and may commit their custody and tuition to the father or mother, as 
may be thought best; or the court may commit the custody and tuition of such 
infant children, in the first place, to one parent for a limited time, and after the 
expiration of that time, then to the other parent; and so alternately: Provided, 
that no order respecting the children shall be made on the application of either 
party without five days notice to the other party, unless it shall appear that the 
party having the possession or control of such children has removed or is about 
to remove the children, or himself, beyond the jurisdiction of the court. 

Rey., s. 1570; Code, ss. 1296, 1570; 1871-2, c. 193, s. 46. 


For effect of abandonment on custody of children, see section 189. For right of appeal in 
habeas corpus as to custody of children, see section 2242. 

In divorce proceedings, under this section, the question of the custody of minor children is 
to be determined by the court in its discretion: Setzer v. Setzer, 129-296; Page v. Page, 167- 
346, 166-90, 161-170, 167-350—and court may modify its order as to custody from time to time 
as exigencies may require, Setzer v. Setzer, 129-296; Page v. Page, 161-170. Where custody 
of child left open in divorce decree, court may subsequently at suit of father order its produc- 
tion and award custody, and may award damages against mother for concealing child or send- 
ing it out of state: Howell v. Howell, 162-282. May charge father with support, though 
custody awarded to mother, making support charge on his land: Sanders vy. Sanders, 167-317, 
157-229. Care to be exercised in awarding custody to nonresident parent: Harris v. Harris, 
115-587. See, further, as to custody, under section 2241. 


1665. Alimony on divorce from bed and board. When any court adjudges 
any two married persons divorced from bed and board, it may also decree to 
the party upon whose application such judgment was rendered such alimony 
as the circumstances of the several parties may render necessary; which, how- 
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ever, shall not in any case exceed the one-third part of the net annual income 
from the estate, occupation or labor of the party against whom the judgment 
shall be rendered. 

Rey., s. 1565 ; Code, s. 1290 ; 1871-2, c. 193, s. 37. 


For alimony pendente lite, see section 1666. 

Alimony is that part of husband’s estate which is allotted to wife for her support during 
period of judicial separation: Taylor v. Taylor, 93-418. One-third of husband’s estate may 
be assigned to wife when she obtains divorce a mensa: Davis vy. Davis, 68-180—and whether 
wife entitled to it is question of law upon facts found, Moore v. Moore, 130-333; Morris vy. 
Morris, 89-109; Schonwald v. Schonwald, 62-215. 

Where alimony allotted to wife in specific property of husband, title to such property re- 
mains in him, and will revert at death of wife: Taylor v. Taylor, 93-418; Rogers v. Vines, 
28-293—or upon reconciliation, Ibid—and may be reduced or enlarged at any time in discre- 
tion of court, Ibid.—but where decree in divorce a mensa, obtained by wife, directed that hus- 
band pay sum in gross and be discharged from all further support of wife, she is nevertheless 
entitled to dower in his lands after his death, Taylor v. Taylor, 93-418. 

Judgment for alimony provable against estate of bankrupt, hence discharge of bankrupt 
constitutes discharge of judgment: Arrington v. Arrington, 131-143; but see Bankruptcy 
Act, s. 17, changing this. 

Where trial judge finds that party in contempt for failure to pay alimony could pay part 
of amount ordered, error to imprison him until he should pay whole amount: Green v. Green, 
130-578. 

For contempt proceedings where defendant fails to comply with order of court awarding 
alimony, see Green v. Green, 143-406; see, also, section 978 et seq. 

As bearing incidentally upon section, see Cooper v. Cooper, 127-490; Hodges v. Hodges, 
82-124, 


1666. Alimony pendente lite; notice to husband. If any married woman ap- 
plies to a court for a divorce from the bonds of matrimony, or from bed and 
‘board, with her husband, and sets forth in her complaint such facts, which 
upon application for alimony shall be found by the judge to be true and to 
entitle her to the relief demanded in the complaint, and it appears to the judge 
of such court, either in or out of term, by the affidavit of the complainant, or 
other proof, that she has not sufficient means whereon to subsist during the prose- 
cution of the suit, and to defray the necessary and proper expenses thereof, the 
judge may order the husband to pay her such alimony during the pendency of 
the suit as appears to him just and proper, having regard to the circumstances 
of the parties; and such order may be modified or vacated at any time, on the 
application of either party or of any one interested: Provided, that no order 
allowing alimony pendente lite shall be made unless the husband shall have had 
five days notice thereof, and in all cases of appleation for alimony pendente lite 
under this or the succeeding section, whether in or out of term, it shall be admis- 
sible for the husband to be heard by affidavit in reply or answer to the allegations 
of the complaint: Provided further, that if the husband has abandoned his 
wife and left the state, or is in parts unknown, or is about to remove or dispose 
of his property for the purpose of defeating the claim of his wife, no notice 
is necessary. 

Rey., s. 1566; Code, s. 1291; 1871-2, c. 198, s. 38; 1888, ¢. 67. 

Purpose of section is to afford wife present pecuniary relief pending progress of action: 
Moore vy. Moore, 130-333; Morris v. Morris, 89-111. 


CASES IN WHICH COURT MAY AWARD UNDER STATUTE AND AT COMMON LAW. 
Section is cumulative and declaratory of common law as administered in English ecclesiasti- 


743 


1666 DIVORCE AND ALIMONY Ch. 30 


cal courts, and right to alimony pendente lite may exist wherever wife is party to divorce 
proceedings as plaintiff or defendant: Medlin v. Medlin, 175-529, overruling Reeves v. Reeves, 
82-348, which held right to such alimony dependent entirely on statute, and to be granted 
defendant only when she makes cross-demand for divorce. 

Alimony pendente lite granted to feme defendant setting up cross-demand for divorce: 
Webber v. Webber, 79-572; Barker vy. Barker, 136-316. ‘‘Expense money’’ allowed feme 
defendant as incident of husband’s suit against her for absolute divorce, although in the 
action alimony pendente lite properly denied to her on her cross-demand for divorce a mensa, 
where she had previously had judgment against her in independent suit for alimony: Medlin 
v. Medlin, 175-529. Temporary alimony grantable in suit for annulment: Lea v. Lea, 104- 
603, and see under section 1658. 


PLAINTIFF’S RIGHT TO ALIMONY—COMPLAINT, ETC. Complaint must allege 
ground for divorce to entitle plaintiff to alimony pendente lite: Garsed v. Garsed, 170-672. 
But ground alleged may be for divorce a vinculo or a mensa: Little v. Little, 63-22; Hodges 
v. Hodges, 82-122. Failure of plaintiff to obtain relief prayed for does not necessarily affect 
order for alimony pendente lite: Wood v. Wood, 61-538. Mutual releases of interests in each 
other’s property by husband and wife do not bar wife in subsequent suit for divorce from 
claiming alimony pendente lite: Bailey v. Bailey, 127-474. 


ALIMONY QUESTION OF LAW. Whether wife entitled to alimony is question of law 
on facts found: Moore v. Moore, 130-333; Morris v. Morris, 89-109; Schonwald vy. Schonwald, 
62-215. Where evidence failed to show sufficient ground for divorce a mensa, order for tem- 
porary alimony was vacated: Page v. Page, 161-170. See Garsed v. Garsed, 170-672. 


INSUFFICIENCY OF WIFE’S MEANS. Wife entitled to alimony when income from 
her separate estate not sufficient for her support and to defray necessary expenses in prose- 
cuting suit: Miller v. Miller, 75-70—for she need not resort to corpus or capital of her separate 
estate before calling on that of husband, Ibid.—and where defendant denies having any prop- 
erty, but admits he is an able-bodied man, court may decree alimony pendente lite without 
inquiring into value of his property, Muse v. Muse, 84-35. Where in petition for divorce from 
bed and board cruelty was alleged, and also an estimate of value of defendant’s estate, held 
to be sufficient evidence to decree alimony and fix amount: Pain vy. Pain, 80-322. 


MOTION FOR ALIMONY. Application for alimony pendente lite may be made by motion 
in the cause: Zimmerman y. Zimmerman, 113-432; Reeves v. Reeves, 82-348—motion may be 
made after complaint filed before return term, Moore v. Moore, 130-333—motion may be heard 
in or out of term, Moore v. Moore, 130-33? 


NOTICE OF MOTION. Five days notrce of motion must be given adverse party when 
heard out of term: Moore v. Moore, 130-333; Zimmerman vy. Zimmerman, 113-452; Jones vy. 
Jones, 173-279—but notice of motion not necessary where alleged and court finds as fact that 
husband has abandoned wife and is out of state, Barker y. Barker, 136-316. Fact that notice 
of motion for alimony pendente lite duly served upon defendant did not specify time of hear- 
ing, will not invalidate the order allowing same, it having been heard at term at which cause 
stood regularly for trial: Zimmerman v. Zimmerman, 113-432—for application for alimony 
pendente lite can be made by motion in cause, Ibid.; Reeves v. Reeves, 82-348—and defendant 
fixed with notice thereof, Zimmerman vy. Zimmerman, 113-432—for it is only where motion 
made out of term that notice necessary, Ibid. Order of court continuing motion for alimony 
to future term of court, made in presence of counsel for both parties, is sufficient notice of 
such motion: Lea v. Lea, 104-603. 


FACTS TO BE FOUND BY JUDGE. On motion for alimony pendente lite, judge must 
find the facts on which order for alimony based: Haseley v. Haseley, 173-530; Zimmerman vy. 
Zimmerman, 113-432. Order for alimony reciting that no answer filed is sufficient, for in 
absence of answer, facts stated in complaint are deemed true: Zimmerman y. Zimmerman, 
113-432. Finding that wife faithful, dutiful and obedient unnecessary: Lassiter v. Lassiter, 
92-129. Order erroneous if made without finding of facts by judge: Moody v. Moody, 118-926. 

Where defendant asks alimony, sufficient that court finds facts as alleged in answer and 
supporting affidavits: Barker v. Barker, 136-316. If facts found by judge would if found 
by jury warrant divorce, they constitute per se sufficient ground for order for alimony: Lassi- 
ter v. Lassiter, 92-129. Finding that feme plaintiff has made out ‘‘prima facie case’’ held 
insufficient: Easeley v. Easeley, 173-530. But compare Sparks y. Sparks, 69-319. 
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WHAT CONSIDERED IN FINDING FACTS. In finding the facts, judge may consider 
counter affidavits or answer of defendant: Easeley v. Haseley, 173-530; Zimmerman vy. Zim- 
merman, 113-432; Lea v. Lea, 104-603; Griffith v. Griffith, 89-113; Morris v. Morris, 89-109. 
But before amendment of 1883, judge confined to complaint and facts therein stated: Zim- 
merman y. Zimmerman, 113-432; Scoggins v. Seoggins, 80-321; Schonwald v. Schonwald, 
62-215. Facts occurring within six months may be considered when it appears by affidavit 
or supplementary affidavit that husband about to remove his property from the state, etc.: 
Sanders v. Sanders, 157-229; Scoggins v. Scoggins, 80-321. 


AMOUNT AND REDUCTION. Amount of alimony is within sound discretion of court 
and not reviewable unless discretion abused: Barker vy. Barker, 136-316; Moore vy. Moore, 
131-371, 130-333; Jones v. Jones, 173-279. 

Motion to reduce alimony pendente lite may be made anywhere in district in which action is 
pending: Moore v. Moore, 131-371, 130-333. Resident judge holding court in another district 
cannot hear motion to reduce alimony pendente lite in suit pending in district in which he 
resides: Moore v. Moore, 131-371. Where motion to reduce alimony pendente lite disallowed, 
another motion for same purpose should not be heard unless different state of facts shown 
and receipt exhibited for reasonable proportion of allowance made at former hearing: Ibid. 


SECURING AND ENFORCING PAYMENT. Alimony pendente lite and counsel fees 
may be made a charge on husband’s land: Bailey v. Bailey, 127-474. Order for alimony 
may be enforced by attachment for contempt: Green v. Green, 130-578; Zimmerman y. Zim- 
merman, 113-432; Pain v. Pain, 80-322; Wood v. Wood, 61-538. See section 978. 


APPEAL. Appeal lies from order granting or refusing alimony pendente lite: Garsed v. 
Garsed, 170-672; Barker v. Barker, 136-316; Moore v. Moore, 130-333; Morris vy. Morris, 
89-109; Lynch v. Lynch, 62-46; Schonwald v. Schonwald, 62-215. Facts found must be set 
out on appeal: Haseley v. Haseley, 173-530, and cases cited; Griffith v. Griffith, 89-113. 


OBSOLETE HOLDINGS AND STATUTES. Alimony pendente lite once held to exist only 
under this statute: Moore v. Moore, 130-333; Earp v. Earp, 54-118; Wilson vy. Wilson, 19-377; 
Everton vy. Everton, 50-206. But see supra this note and Medlin v. Medlin, 175-529. For 
cases under original section before amendment of same, see Simmons vy. Simmons, 62-63; 
Shearin v. Shearin, 58-233; Gaylord v. Gaylord, 57-74; Earp v. Earp, 54-118; Taylor v. 
Taylor, 46-528. 


1667. Alimony without divorce. If any husband shall separate himself from 
his wife and fail to provide her and the children of the marriage with the neces- 
sary subsistence according to his means and condition in life, or if he shall be a 
drunkard or spendthrift, or be guilty of any misconduct or acts that would be or 
constitute cause for divorce, either absolute or from bed and board, the wife may 
institute an action in the superior court of the county in which the cause of action 
arose to have a reasonable subsistence allotted and paid or secured to her from 
the estate or earnings of her husband. Pending the trial and final determination 
of the issues involved in such action, and also after they are determined, if finally 
determined, in favor of the wife, such wife may make application to the resident 
judge of the superior court, or the judge holding the superior courts of the 
district in which the action is brought, for an allowance for such subsistence, and 
it shall be lawful for such judge to cause the husband to secure so much of his 
estate or to pay so much of his earnings, or both, as may be proper, according 
to his condition and circumstances, for the benefit of his said wife and the children 
of the marriage, having regard also to the separate estate of the wife. Such 
application may be heard in or out of term, orally or upon affidavit, or either or 
both. No order for such allowance shall be made unless the husband shall have 
had five days notice thereof; but if the husband shall have abandoned his wife 
and left the state, or shall be in parts unknown, or shall be about to remove or 
dispose of his property for the purpose of defeating the claim of his wife, no 
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notice shall be necessary. The order of allowance herein provided for may be 
modified or vacated at any time, on the application of either party or of any one 
interested. In actions brought under this section, the wife shall not be required 
to file the affidavit provided in section 1661, but shall verify her complaint as 
prescribed in the case of ordinary civil actions. 

Rev., s. 1567; Code, s. 1292; 1919, c. 24; 1871-2, c. 193, s. 39. 

Wife who has been deserted by husband and left unprovided for may, under this section, 
sue him for support without asking for divorce: Cram vy. Cram, 116-288. 

Fact that summons in proceeding hereunder, of which judge has jurisdiction, was made 
returnable at term, does not affect jurisdiction of judge to hear and determine matter: Ibid. 

Vague and indefinite charges of infidelity of wife made by husband in answer to complaint 
will not affect question of his liability under section: Ibid. 

Where, in agreement for separation of husband and wife, former agreed to pay certain 
allowance to wife, and after paying several installments discontinued same, he cannot set up 
agreement in bar of her action for support: Ibid.—even though he discontinued payments 
because wife demanded that allowance be increased, Ibid. 

In action under section the only questions are whether marriage relation existed at time of 
institution of proceedings: Bidwell v. Bidwell, 139-409; Skittletharpe v. Skittletharpe, 130- 
72; Hooper v. Hooper, 164-1—and whether husband separated himself from wife, Skittle- 
tharpe v. Skittletharpe, 130-72. 

Judgment may direct monthly payments from husband’s estate, which includes his income 
from property and his labor, considering his capacity to work: Crews v. Crews, 175-168, 
overruling on this point Skittletharpe v. Skittletharpe, 130-72. 

Judgment in such cases is not final in sense that it is always enforcible, and such judgments 
subject to modification: Crews v. Crews, 175-168. 

Issues of fact raised in this proceeding should be submitted to jury: Ibid. 

In proceedings under section, it is province and duty of judge to determine what is reason- 
able subsistence for wife: Cram y. Cram, 116-288—either by hearing testimony himself or 
by reference to referee to ascertain facts as to income of husband, etc., Ibid. 

Where application for alimony alone, it cannot be decreased before final hearing: Hodges 
v. Hodges, 82-122—for alimony pendente lite cannot be allowed under this section, Ibid. 

Amount or specific property to be assigned is left to discretion of court, regard being had 
to husband’s condition, and his means, wherever situated, in determining its value: Ibid.; 
Cram v. Cram, 116-295. 

In action for support under section, judgment of nonsuit proper where court of state having 
jurisdiction of cause and parties had adjudged that status of parties was not husband and 
wife: Bidwell v. Bidwell, 139-402. 

Section merely cited: Ellett v. Ellett, 157-162; Clark v. Clark, 133-28; Reeves v. Reeves, 
82-352; McKinnon v. McDonald, 57-2. 


1668. Alimony in real estate, writ of possession issued. In all cases in which 
the court grants alimony by the assignment of real estate, the court has power 
to issue a writ of possession when necessary in the judgment of the court to 
do so. 

Rev., s. 1568; Code, s. 1293 ; 1868-9, c. 128, s. 1. 


Where alimony allotted to wife in specific property of husband, title to such property re- 
mains in him, and will revert at death of wife or upon reconciliation: Taylor v. Taylor, 
93-418. 
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CHAPTER 31 


DOGS 


ART, 1. OWNER’S LIABILITY. 
1669. Liability for injury to livestock or fowls. 
1670. Permitting bitch at large. 
1671. Sheep-killing dogs to be killed. 
1672. Failing to kill mad dog. 


ArT. 2. LickNsE TAxEsS ON DOGS. 
1673. Amount of tax. 
1674. License tags; optional with county commissioners. 
1675. Dogs to be listed; penalty for failure to list. 
1676. When tax due; penalty for failure to pay. 
1677. Receipt for tax a license. 
1678. Tax listers to make inquiry, compile reports; compensation. 
1679. Purchasers to ascertain listing. 
1680. Permitting dogs to run at large at night; penalty; liability for damage. 
1681. Proceeds of tax to school fund; proviso, payment of damages; reimbursement 
by owner. 
1682. Mad dogs, dogs killing sheep, etc., may be killed. 
1683. Dogs, when listed, personal property; larceny of dog a misdemeanor. 
1684. Failure to discharge duties imposed under this article. 


ArT. 3. SpecraL LIcENSE Tax ON Docs. 
1685. Nothing in this article abrogated by Article 2; special tax an additional tax. 
1686. Special dog tax submitted to voters on petition. 
1687. Conduct of elections. 
1688. Commissioners to provide for registration; ballots and machinery. 
1689. Canvass of votes and returns. 
1690. Contents and record of petition; notice of election. 
1691. License tax. 
1692. Collection and application of tax. 
1693. Listed dogs protected ; exceptions. 
1694. Application of article to counties having dog tax. 


Art. 1. Owwnerr’s Liapinity 


1669. Liability for injury to livestock or fowls. If any dog, not being at the 
time on the premises of the owner or person having charge thereof, shall kill or 
injure any livestock or fowls, the owner or person having such dog in charge 
shall be hable for damages sustained by the injury, killing, or maiming of any 
livestock, and costs of suit. 

IBN Qs -8s, Kyle 

When owner liable for injury caused by his dog: Harris v. Fisher, 115-318; Perry v. Phipps, 
32-259. See section 1693. Liability for wrongfully killing a dog: Scott v. Cates, 175-336; 
State v. Smith, 156-628; Beasley v. Byrum, 163-3; Mowery v. Salisbury, 82-175; State v. 
Latham, 35-33; Dodson v. Mock, 20-282; Perry v. Phipps, 32-259. Dog is property, and an 
action may be brought for possession: Meekins v. Simpson, 176-130. 


1670. Permitting bitch at large. If any person owning or having any bitch 
shall knowingly permit her to run at large during the erotic stage of copulation 
he shall be guilty of a misdemeanor and fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days. 

Rev., s. 3303; Code, s. 2501; 1862-3, c. 41, s. 2. 
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1671. Sheep-killing dogs to be killed. If any person owning or having any 
dog that kills sheep or other domestic animal, upon satisfactory evidence of the 
same being made before any justice of the peace of the county, and the owner 
duly notified thereof, shall refuse to kill it, and shall permit such dog to go 
at liberty, he shall be guilty of a misdemeanor, and fined not more than fifty 
dollars or imprisoned not more than thirty days, and the dog may be killed by 
any one if found going at large. 

Rev., s. 3804; Code, s. 2500; 1862-3, c. 41, s. 1; 1874-5, c. 108, s. 2. 
Sheep-killing dog may be killed: Parrott v. Hartsfield, 20-242; see, also, Mowery v. Salis- 
bury, 82-175; Daniels v. Homer, 139-252, and sections 1682, 1693. 


1672. Failing to kill mad dog. If the owner of any dog shall know, or have 
eood reason to believe, that his dog, or any dog belonging to any person under 
his control, has been bitten by a mad dog, and shall neglect or refuse immediately 
to kill the same, he shall forfeit and pay the sum of fifty dollars to him who will 
sue therefor; and the offender shall be liable to pay all damages which may be 
sustained by any one, in his property or person, by the bite of any such dog, 
and shall be guilty of a misdemeanor, and fined not more than fifty dollars or 
imprisoned not more than thirty days. 

Reyv., Ss. 8305; Code, s. 2499; R. C., c. 67. 

For statutes forbidding bird dogs at large at certain seasons, see Game Laws. 


Liability for failure to kill mad dog: Holton v. Moore, 165-549; Wallace v. Douglas, 32-79. 
See sections 1682, 1693. 


Art. 2. Licensr Taxrs on Doas 


1673. Amount of tax. Any person owning or keeping about him any open 
female dog of the age of six months or older shall pay annually a license or 
privilege tax of two dollars. Any person owning or keeping any male dog, or 
female dog other than an open female dog of the age of six months or older, shall 
pay annually on each dog so owned or kept a license or privilege tax of one dollar. 

TBS ANS), ek TANGY, SS TL, 


Imposing tax for keeping dog a valid exercise of police powers: Newell v. Green, 169-462. 
Counties in which special tax authorized enumerated: Ibid. 


1674. License tags; optional with county commissioners. To every person pay- 
ing the license or privilege tax prescribed in the preceding section there shall 
be issued by the sheriff a metal tag bearing county name, a serial number, 
and expiration date, which shall be attached by owner to a collar to always be 
worn by any dog when not on premises of the owner or when engaged in hunting. 
The commissioner of agriculture shall at all times keep on hand a supply of tags 
to be furnished the sheriffs of the several counties: Provided, that the county 
commissioners of each county shall, by order duly made in regular session, make 
an order determining whether the collar and tag shall be applied to that county. 

1919, c. 116, s. 2%. 


1675. Dogs to be listed; penalty for failure to list. It shall be the duty of 
every owner or keeper of a dog to list the same for taxes at the same time and 
place that other personal property is listed, and the various tax listers in the 
state shall have proper abstracts furnished them for listing dogs for taxation, 
and any person failing or refusing to list such dog or dogs shall be guilty of a 
misdemeanor and upon conviction shall be fined not exceeding fifty dollars or 
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imprisoned not exceeding thirty days. The owner of the home or lessee of such 
owner shall be responsible for listing of any dog belonging to any member of 
his family. 

LOLI MC ML G HY Sa 3: 


1676. When tax due; penalty for failure to pay. The license or privilege tax 
herein imposed shall be due and payable on the first day of October of each and 
every year, and all persons after December first thereafter who own or keep a 
dog or dogs upon which the license or privilege tax is not paid, whether said dog 
or dogs have been listed or not, shall be guilty of a misdemeanor, and upon 
conviction shall be fined not more than fifty dollars or be imprisoned not more 
than thirty days. 

1919; ¢c. 116; s, 3. 


1677. Receipt for tax a license. Upon the payment to the sheriff or tax col- 
lector of the license or privilege tax aforesaid, such sheriff or tax collector shall 
give the owner or keeper of such dog or dogs a receipt for the same, which shall 
constitute a license under the provisions of this article. 

LOL OM Ga OsSencs 


1678. Tax listers to make inquiry, compile reports; compensation. The tax 
listers for each township, town, and city in this state shall annually, at the time 
of listing property as required by law, make diligent inquiry as to the number 
of dogs owned, harbored, or kept by any person subject to taxation. The list- 
takers shall, on or before the first day of July in each year, make a complete 
report to the sheriff or tax collector on a blank form furnished them by the proper 
authority, setting forth the name of every owner of any dog or dogs, how many 
of each and the sex owned or kept by such person. The county commissioners 
may pay the tax listers for such services such amounts as may be just out of the 
money arising under this article. 

11 OCs LLGESS: 4.5 G6: 


1679. Purchasers to ascertain listing. Any person coming in possession of any 
dog or dogs after listing time shall immediately ascertain whether such dog or 
dogs have been listed for taxes or not, and if not so listed, it is hereby made the 
duty of such owner or keeper of such dog or dogs to go to the sheriff or tax 
collector of his county and list such dog or dogs for taxes, and it is made the 
duty of the owner or keeper of such dog or dogs to pay the privilege or license 
tax as is herein provided for in other eases. 

1919, ec. 116, s. 4. 


1680. Permitting dogs to run at large at night; penalty; liability for damage. 
No person shall allow his dog over six months old to run at large in the night 
time unaccompanied by the owner or by some member of the owner’s family, or 
some other person by the owner’s permission. Any person intentionally, know- 
ingly, and willfully violating this section shall be guilty of a misdemeanor, and 
upon conviction shall be fined not exceeding fifty dollars or imprisoned not 
exceeding thirty days, and shall also be liable in damages to any person injured 
or suffering loss to his property or chattels. 

1919, ce. 116, s. 5. 


A town ordinance against permitting dogs to run at large unmuzzled is valid: State vy. 
Clifton, 152-800. 
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1681. Proceeds of tax to school fund; proviso, payment of damages; reimburse- 
ment by owner. The money arising under the provisions of this article shall be 
applied to the school funds of the county in which said tax is collected: Pro- 
vided, it shall be the duty of the county commissioners, upon complaint made to 
them of injury to person or injury to or destruction of property by any dog, 
upon satisfactory proof of such injury or destruction, to appoint three freeholders 
to ascertain the amount of damages done, including necessary treatment, if any, 
and all reasonable expenses incurred, and upon the coming in of the report of 
such jury of the damage as aforesaid, the said county commissioners shall order 
the same paid out of any moneys arising from the tax on dogs as provided for in 
this article. And in cases where the owner of such dog or dogs is known or can 
be ascertained, he shall reimburse the county to the amount paid out for such 
injury or destruction. To enforce collection of this amount the county commis- 
sioners are hereby authorized and empowered to sue for the same. 

1919, ec. 116, s. 7. 

The disposition of the proceeds of dog tax is a matter of legislative discretion: Newell v. 
Green, 169-462. 


1682. Mad dogs, dogs killing sheep, etc., may be killed. Any person may kill 
any mad dog, and also any dog if he is killing sheep, cattle, hogs, goats, or poultry. 

1919, c. 116, s. 8. 

See sections 1671, 1672, 1693. 


1683. Dogs, when listed, personal property; larceny of dog a misdemeanor. 
All dogs, when listed for taxes, become personal property and shall be governed 
by the laws governing other personal property: Provided, the larceny of any 
dog upon which aforesaid tax has been paid shall be a misdemeanor. 

L919 Sel ALG ESE 9! 


Dog not subject of larceny generally: State v. Holder, 81-527; unless tax paid, see sections 
1693, 4263. 


1684. Failure to discharge duties imposed under this article. Any person 
failing to discharge any duty imposed upon him under this article shall be guilty 
of a misdemeanor, and upon conviction shall pay a fine not exceeding fifty dol- 
lars or be imprisoned not more than thirty days. 

1919, c. 116, s. 10. a 


Art. 8. Sprcrat Licrensr Tax on Dogs 


1685. Nothing in this article abrogated by Art. 2; special tax an additional tax. 
Nothing contained in Article 2 of this chapter shall have the effect of abrogating 
any of the provisions of this article, and the special license tax on dogs provided 
for under this article shall be in addition to the license tax on dogs provided for 
under Article 2 of this chapter. 

ARSE Kon ala Keyes ial: 


1686. Special dog tax submitted to voters on petition. Upon the written ap- 
plication of one-third of the qualified voters of any county in this state made to 
the board of commissioners of such county, asking that an election be held in said 
county to adopt the provisions of this article for levying and collecting a special 
dog tax in said county, it shall be the duty of said board of commissioners from 
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time to time to submit the question of ‘‘special dog tax’’ or ‘‘no special dog tax’’ 
to the qualified voters of said county; and if at any such election a majority of 
the votes cast shall be in favor of said special dog tax, then the provisions of this 
article shali be in full force and effect over the whole of said county, and the 
special dog tax hereinafter provided for shall be levied and collected in said 
county ; but if a majority of the votes cast at such election shall be against said 
special dog tax, then the provisions of this article shall not apply to any part 
of said county. 
ifenhre, , PU EE ake 


1687. Conduct of elections. Every election held under the provisions of this 
article shall be held and conducted under the same rules and regulations and 
according to the same penalties provided by law for the election of members 
of the general assembly: Provided, that no such election shall be held in any 
county oftener than once in two years. 

1917, c. 206, s. 3. 


1688. Commissioners to provide for registration; ballots and machinery. The 
board of commissioners of any county in this state in which an election is to be 
held under the provisions of this article may provide for a new registration of 
voters in said county if they deem necessary, or they may provide for the use 
of the registration of voters in effect at the general election for county officers 
in said county next preceding the holding of the election hereunder, and they 
shall appoint such officers as may be necessary to properly hold such election and 
shall designate the time and places for holding such elections, and make all rules, 
regulations, and do all other things necessary to carry into effect the provisions 
of this article; they shall provide ballots without device for all qualified voters in 
said county, on which shall be written or printed the words ‘‘ For special dog tax,’’ 
and also shall provide like ballots on which shall be printed or written the 
words ‘‘ Against special dog tax.’ 

1917, c. 206, s. 4. 


1689. Canvass of votes and returns. At the close of said election the officers 
holding same shall canvass the vote and certify the returns to the said board 
of commissioners of said county, and the said board of commissioners shall 
canvass the said returns and declare the results of said election in the manner 
now provided by law for holding special-tax school elections. 

1917, c, 206, 8.4. 


1690. Contents and record of petition; notice of election. The qualified voters 
of any county who shall make written application to the board of commis- 
sioners of said county asking that an election be held under the provisions of 
this article shall designate and insert in said application the amount of special dog 
tax to be levied and collected in said county, which tax shall not exceed the sum of 
five dollars nor be less than the sum of one dollar for each dog, whether male 
or female, and the board of commissioners shall have said written application, 
specifying the amount of said special dog tax to be voted for in said county, 
recorded in the records of their proceedings, and shall cause to be published in 
some newspaper published or circulated in said county, and posted at the court- 
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house door and five other public places in said county, a notice of the time and 
places for holding said election and specifying the amount of tax to be voted for 
in said county. 

1917, c. 206, s: 5. 


1691. License tax. Any person or persons, firm or corporation, owning or 
keeping any dog or dogs, whether male or female, in any county which shall 
adopt the provisions of this article for the levy and collection of said special dog 
tax shall pay annually a license or privilege tax on each dog, whether male or 
female, such sum or sums as may be designated and inserted in the written 
application of the qualified voters of said county asking for said election and as 
recorded in the proceedings of the board of county commissioners of said county, 
which shall not exceed the sum of five dollars nor be less than the sum of one 
dollar for each dog: Provided, the tax voted for and levied on female dogs may 
be greater than the tax on male dogs, but in no event shall said special tax exceed 
the sum of five dollars, nor be less than the sum of one dollar for any dog, whether 
male or female. 

1917, .6. 2060S 6. 

The legislature may authorize municipal corporation to levy dog tax: Mowery v. Salis- 
bury, 82-175. 


1692. Collection and application of tax. The special dog tax voted for under 
the provisions of this article shall be due and collectible at the same time and in 
the same manner as provided by law for the collection of taxes on other personal 
property in said county, and shall be collected by the collector of other taxes in 
said county in the same manner and under the same penalties provided by law for 
collection of taxes on other personal property in said county, and shall be applied 
to the road fund, or school fund, of said county, as may be directed by the board 
of commissioners of said county. 

LOI C1206, "SF St 

See section 1681. 


1693. Listed dogs protected; exceptions. Any person who shall steal any 
dog which has been listed for taxation as herein provided shall be guilty of 
a misdemeanor and fined or imprisoned, in the discretion of the court; and any 
person who shall kill any dog the property of another, after the same has been 
listed as herein provided, shall be liable to the owner in damages for the value 
of such dog. Nothing in this act shall prevent the killing of a mad dog, sheep- 
killing dog, or egg-sucking dog on sight, when off the premises of its owner, 
and the owner shall not recover any damages for the loss of such dog. 

191, ccCe20G.Nsh 9. 

See sections 1669, 1680, 1683, 4263. 


1694. Application of article to counties having dog tax. Any county in this 
state which now has a local law taxing dogs may, by election in the manner 
herein provided for, accept the provisions of this article, and if adopted by a ma- 
jority of the qualified voters of said county at such election, the local law taxing 
dogs in such county shall thereby be repealed and annulled, and the provisions 
of this article shall be in full force and effect in such county. 


TOUT Che20G aS. LO: 
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CHAPTER 32 


ELECTRIC, TELEGRAPH, AND POWER COMPANIES 


ART. 1. ACQUISITION AND CONDEMNATION OF PROPERTY. 
1695. Use of public highways. 
1696. Electric and hydro-electric power companies may appropriate highways ; conditions. 
1697. Acquisition of right of way by contract. : 
1698. Grant of eminent domain; exception as to mills and water-powers. 
1699. Residences, etc., may be taken under certain conditions. 
1700. Condemnation on petition ; parties’ interests only taken; no survey required. 
1701. Copy of petition to be served. 
1702. Proceedings as under eminent domain. 
1703. Commissioners to inspect premises. 
ArT. 2. INTRASTATE TELEGRAPH MESSAGES. 
1704. Penalty for nondelivery of intrastate telegraph message. 


Art. 1. Ac@uiIsITION AND CONDEMNATION OF PROPERTY 


1695. Use of public highways. Any duly incorporated company possessing 
the power to construct telegraph or telephone lines, lines for the conveying of 
electric power or for lights, either or all, has the right to construct, maintain and 
operate such lines along any railroad or other public highway, but such lines 
shall be so constructed and maintained as not to obstruct or hinder the usual 
travel on such railroad or other highway. 

Rev., s. 1571; Code, s. 2007 ; 1899, c. 64, s. 1; 1908, c. 562; 1874-5, c. 208, s. 2. 

This section applies to placing lines along the highway and not over private land: Wade v. 
Tel. Co., 147-219. That telegraph and telephone lines on a right of way are an additional 
burden, see Query v. Tel. Co., 178-489; Teeter v. Tel. Co., 172-783; Brown v. Electric Co., 
188-533; Hodges vy. Tel. Co., 133-225; Phillips v. Tel. Co., 130-513. Section referred to in 
R. R. v. R. R., 83-496. 


1696. Electric and hydro-electric power companies may appropriate highways; 
conditions. Every electric power or hydro-electric power corporation which 
may exercise the right of eminent domain under the chapter Eminent Domain, 
where in the development of electric or hydro-electric power it shall become 
necessary to use or occupy any public highway, or any part of the same, after 
obtaining the consent of the board of county commissioners of the county in 
which such public highway is situate, shall have power to appropriate said public 
highway for the development of electric or hydro-electric power: Provided, that 
said electric power or hydro-electric power corporation shall construct an equally 
good public highway, by a route to be selected by and subject to the approval 
and satisfaction of the board of county commissioners of the county in which said 
public highway is situated: Provided further, that said company shall pay all 
damages to be assessed as provided by law, by the damming of water, the dis- 
continuance of the road, and for the laying out of said new road, 

UE, @y leh 


1697. Acquisition of right of way by contract. Such telegraph, telephone, or 
electric power or lighting company has power to contract with any person or 
corporation, the owner of any lands or of any franchise or easement therein, 
over which its lines are proposed to be erected, for the right of way for planting, 
repairing and preservation of its poles or other property, and for the erection 
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and occupation of offices at suitable distances for the public accommodation. 
This section shall not be construed as requiring electric power or lighting com- 
panies to erect offices for public accommodation. 

Rey., s. 15723; Code, s. 2008; 1899; ec. 64; 1908, c. 562, ss. 1, 2; 1874-5, c. 203, s. 3: 

A railroad company cannot grant easement over its right of way to telegraph company; 
this can be done only by owner of soil: Hodges v. Tel. Co., 133-225; Narron v. R. R., 122-856. 


Adverse user for twenty years may give the easement: Teeter v. Tel. Co., 172-783. Section 
cited in Power Co. v. Wissler, 160-269. 


1698. Grant of eminent domain; exception as to mills and water-powers. Such 
telegraph, telephone, electric power or lighting company shall be entitled, upon 
making just compensation therefor, to the right of way over the lands, privi- 
leges and easements of other persons and corporations, and to the right to erect 
poles, to establish offices, and to take such lands as may be necessary for the 
establishment of their reservoirs, ponds, dams, works, or power-houses, with the 
right to divert the water from such ponds or reservoirs and conduct the same 
by flume, ditch, conduit, waterway or pipe line, or in any other manner, to the 
point of use for the generation of power at its said power-houses, returning said 
water to its proper channel after being so used. 

Nothing in this section authorizes interference with any mill or power -plant 
actually in process of construction or in operation; or the taking of water- 
powers, developed or undeveloped, with the land adjacent thereto necessary for 
their development. Any provisions in conflict with this chapter in any special 
charters granted before January thirty-first, one thousand nine hundred and 
seven, in respect to the exercise of the right of eminent domain are repealed. 

Rev., s. 1573; Code, s. 2009; 1874-5, c. 208, s. 4; 1899, c. 64; 1908, c. 562; 1907, c. 74. 

These are public-service corporations and are required to begin business within two years, 
but only the state can take advantage of failure: Power Co. v. Power Co., 175-668; s. ¢., 
171-248. 

They are subject to state control and regulation through the corporation commission, see 
sections 1035, 1060, 1066, 1071. Telegraph companies: Mayo v. Tel. Co., 112-343; R. R. Com. 
vy. Tel. Co., 113-213; Leavell v. Tel. Co., 116-211. Electric power companies: Horner v. Hlec- 
trie Co., 153-535; s. ¢., 156-495. Telephone companies: Godwin v. Tel. Co., 136-258; Tel. 
Co. v. Tel. Co., 159-9—must serve the public at reasonable rates and without discrimination, 
Godwin v. Tel. Co., 136-258; Tel. Co. v. Tel. Co., 159-9; Woodley v. Tel. Co., 163-284—but 
cannot be compelled to serve an unlawful purpose, Godwin y. Tel. Co., 136-258. Liability for 
wrongful removal of telephone: Carmichael v. Tel. Co., 157-21; s. ¢., 162-333. 

As to eminent domain granted telegraph companies, see Hodges v. Tel. Co., 133-225; Phil- 
lips v. Tel. Co., 130-513—electric power and lighting companies, see Wheeler v. Tel. Co., 
172-9; R. R. v. Light and Power Co., 169-471; s. ¢., 171-314; R. R. v. Oates, 164-167; Moore 
v. Power Co., 163-300; Brown vy. Power Co., 140-333; Brown vy. Hlectric Co., 138-533—street 
railway companies, see Hester v. Traction Co., 138-288; Merrick v. Street R. R., 118-1081; 
R. R. v. Street R. R., 120-520. The power of eminent domain is to be used only for a public 
purpose: Wissler v. Power Co., 158-465; Power Co. v. Wissler, 160-269. 

In conflicting rights to acquire land under eminent domain, priority is given to the com- 
pany which first defines and locates its route: Power Co. v. Power Co., 171-248; s. ¢., 175-668. 
What will amount to abandonment: Ibid. Granting the power to one corporation and not to 
all is not a violation of the constitution: Ibid. Special power may be given to condemn water- 
powers: Ibid. But the general power is limited by this section: R. R. v. Light and Power 
Co., 169-471; R. R. v. Oates, 164-167; Power Co. v. Whitney, 150-31. 


1699. Residences, etc., may be taken under certain cases. Residence property 
or vacant lots adjacent thereto in towns or cities, or other residences, gardens, 
orchards, graveyards or cemeteries, may be taken under the preceding section 
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only when the company alleges, and upon the proceedings to condemn makes it 
appear to the satisfaction of the court, that it owns or otherwise controls not less 
than seventy-five per cent of the fall of the river or stream on which it proposes 
to erect its works, from the location of its proposed dam to the head of its 
pond or reservoir; or when the corporation commission, upon the petition filed 
by the company, shall, after due inquiry, so authorize. Nothing in this section 
repeals any part or feature of any private charter, but any firm or corporation 
acting under a private charter may operate under or adopt any feature of this 
section. 

1907, c. (4; 1917, ¢. 108: 

For condemnation of water-power, see annotations under section 1698. 


1700. Condemnation on petition; parties’ interests only taken; no survey 
required. When such telegraph, telephone, electric power or lighting company 
fails on application therefor to secure by contract or agreement such right of 
way for the purposes aforesaid over the lands, privilege or easement of another 
person or corporation, it is lawful for such company, first giving security for 
costs, to file its petition before the superior court for the county in which said 
lands are situate, or into or through which such easement, privilege or franchise 
extends, setting forth and describing the parcels of land, privilege or easement 
over which the way, privilege or right of use is claimed, the owners of the land, 
easement or privilege, and their place of residence, if known, and if not known 
that fact shall be stated, and such petition shall set forth the use, easement, 
privilege or other right claimed, and must be sworn to, and if the use or right 
sought be over or upon an easement or right of way, it shall be sufficient to give 
jurisdiction if the person or corporation owning the easement or right of way 
be made a party defendant. 

Only the interest of such parties as are brought before the court shall be 
condemned in any such proceedings, and if the right of way of a railroad or 
railway company sought to be condemned extends into or through more counties 
than one, the whole right and controversy may be heard and determined in one 
county into or through which such right of way extends. 

It is not necessary for the petitioner to make any survey of or over the right 
of way, nor to file any map or survey thereof, nor to file any certificate of the 
location of its line by its board of directors. 

Rev., s. 1574; Code, s. 2010; 1899, c. 64, s. 2; 1908, c. 562; 1874-5, c. 203, s. 5. 

Private property may not be taken for public use, directly or indirectly, without compensa- 
tion: Phillips v. Tel. Co., 130-513; Staton vy. R. R., 111-278; see, also, section 1706 and annota- 
tions thereunder—therefore permanent damages may be awarded landowner injured by putting 
telegraph poles on his land, Phillips v. Tel. Co., 130-513—also for constructing telephone lines, 
Lambeth v. Power Co., 152-371. Company cannot cut shade trees on sidewalk, even with con- 
sent of municipal authorities, without compensation to abutting owner: Brown v. Electric 
Co., 138-533. In proper case punitive damages may be recovered: Ibid. 

The act of congress of July 24, 1860, does not give authority te enter private property with- 
out consent of owner, but provides that where consent obtained, no state shall prevent use of 
such postroads for telegraph purposes by such corporations as avail themselves of its privi- 
leges: Phillips v. Tel. Co., 130-513. 

The right of eminent domain may be extended to include trees near the right of way which 
would interfere with the lines: Power Co. v. Wissler, 160-269. 

That telegraph and telephone lines are an additional servitude, see cases cited under section 
1695. Where power company built a dam and backed water on railroad right of way to 
injury of land, the owner is entitled to compensation: Brown v. Power Co., 140-347. 
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Construction of street car track is not any additional servitude upon property fronting on 
street: Hester v. Traction Co., 138-288; Merrick v. Street Rwy., 118-1081—provided the track 
is so constructed as not to shut abutter out or off with embankments, Merrick v. Street Rwy., 
118-1081. 

The running of street cars over a railroad bridge imposes an additional servitude, for which 
street car company must render compensation: Railroad y. Street Rwy., 120-520. 

Where proceedings to condemn portion of railroad right of way for telegraph poles, etc., 
landowner must be made party: Phillips v. Tel. Co., 130-513. Landowner is not given the 
right hereunder to file petition for damage; he must sue in trespass: Ibid. Purchaser of land 
subsequent to the taking and erection thereon of a telegraph line may recover permanent 
damages, and in suit therefor telegraph company may acquire easement: Ibid. 


1701. Copy of petition to be served. A copy of such petition, with a notice 
of the time and place the same will be presented to the superior court, must be 
served on the persons whose interests are to be affected by the proceeding. at 
least ten days prior to the presentation of the same to the said court. 

Rey., s. 1575; Code, s. 2011 ; 1874-5, c. 203, s. 6; 1899, c. 64, s. 3. 


Condemnation proceedings by telegraph company against railroad company to condemn 
right of way, to which landowner not a party, give no rights against landowner: Phillips vy. 
Tel. Co., 180-513; Narron v. R. R., 122-856. 


1702. Proceedings as under Eminent Domain. The proceedings for the con- 
demnation of lands, or any easement or interest therein, for the use of telegraph, 
telephone, electric power or lighting companies, the appraisal of the lands, or in- 
terest therein, the duty of the commissioners of appraisal, the right of either party 
to file exceptions, the report of commissioners, the mode and manner of appeal, the 
power and authority of the court or judge, the final judgment, and the manner 
of its entry and enforcement, and the rights of the company pending the appeal, 
shall be as prescribed in Article 2, entitled ‘‘ Condemnation Proceedings,’’ of the 
chapter Eminent Domain. 

Rev., s. 1576; Code, s. 2012; 1899, c. 64; 1903, c. 562. 


Section refers to proceedings subsequent to filing of petition and service of required notices: 
Phillips v. Tel. Co., 180-525. 


1703. Commissioners to inspect premises. In considering the question of dam- 
ages when the interest sought is over an easement, privilege or right of way, 
the commissioners may inspect the premises or rest their finding on such testi- 
mony as to them may be satisfactory. 

Rey., s. 1577; Code, s. 2013; 1874-5, c. 208, s. 9. 

For certain powers of electric companies, see section 1141. 


Art. 2. Intrastate TELEGRAPH MerssacEs 


1704. Penalty for nondelivery of intrastate telegraph message. Any telegraph 
company doing business in this state that shall fail to transmit and deliver any 
intrastate message within a reasonable time shall forfeit and pay to any one who 
may sue for same a penalty of twenty-five dollars. Such penalty shall be in 
addition to any right of action that any person may have for the recovery of 
damages. Proof of the sending of any message from one point in this state to 
another point in this state shall be prima facie evidence that it is an intrastate 
message. 

1919, c. 175. 
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Telegraph companies are bound to exercise ordinary prudence and diligence: Betts v. Tel. 
Co., 167-75; Hoaglin v. Tel. Co., 161-390; Barnes v. Tel. Co., 156-150. Restricting liability 
unless message is repeated or action brought in thirty days is invalid in this state: Young v. 
Tel. Co., 168-36; Williamson v. Tel. Co., 151-223; Brown v. Tel. Co., 111-187; Sherrill v. Tel. 
Co., 109-532. But a limitation of sixty days is reasonable: Lytle v. Tel. Co., 165-504; Sykes v. 
Tel. Co., 150-431; Lewis v. Tel. Co., 117-436. 

The action may be in tort or in contract: LeHue y. Tel. Co., 174-332; Penn v. Tel. Co., 
159-306, and cases cited. 

Mental anguish recognized as an element of damage in this state: Young v. Tel. Co., 107- 
370; Sherrill v. Tel. Co., 116-655; Cashion v. Tel. Co., 123-267; Green v. Tel. Co., 136-489; 
Penn y. Tel. Co., 159-306, and cases cited; Lawrence v. Tel. Co., 171-240, and cases cited. 
Allowed in interstate messages: Young vy. Tel. Co., 168-36; Raiford v. Tel. Co., 160-489; 
Penn y. Tel. Co., 159-306, and cases cited. 

Since the act of congress, 1910, the federal rule applies in interstate messages, and restric- 
tions of liability are recognized and mental anguish is not allowed: Johnson y. Tel. Co., 175- 
588; s. ¢., 177-31; Askew v. Tel. Co., 174-261; Norris v. Tel. Co., 174-92; Meadows v. Tel. 
Co., 173-240. 

What is an interstate message: R. R. Com. v. Tel. Co., 113-213; Leavell v. Tel. Co., 116- 
211; Penn y. Tel. Co., 159-306; Bateman vy. Tel. Co., 174-97. 


TOT 


CHAPTER 33 
EMINENT DOMAIN 


ArT. 1. RIGHT OF EMINENT DOMAIN. 


1705. Corporation in this chapter defined. 

1706. By whom right may be exercised. 

1707. Right to enter on and purchase lands. 

1708. Power of railroad companies to condemn land for union depots, double-tracking, 
ete. 

1709. Condemning land for industrial sidings. 

1710. Condemnation by schools for water supply. 

1711. Condemnation for steamboat wharves and warehouses. 

1712. May take material from adjacent lands. 

1713. How material paid for. 

1714. Dwelling-houses and burial grounds cannot be condemned. 


ArT, 2. CONDEMNATION PROCEEDINGS. 


1715. Proceedings when parties cannot agree. 

1716. Petition filed ; contains what; copy served. 

1717. How process served. 

1718. Service where parties unknown. 

1719. When court may direct how papers to be served. 

1720. Answer to petition; hearing; commissioners appointed. 

1721. Powers and duties of commissioners. ; 

1722. Form of commissioners’ report. 

1723. Exceptions to report; hearing; appeal; when title vests; restitution. 

1724. Provision for jury trial on exceptions to report. 

1725. When benefits exceed damage, corporation pays costs. 

1726. Title of infants, persons non compos, and trustees without power of sale, acquired. 

1727. Rights of claimants of fund determined. 

1728. Attorney for unknown parties appointed ; pleadings amended ; new commissioners 
appointed. 

1729. Court may make rules of procedure in. 

1730. Change of ownership pending proceeding. 

1731. Defective title; how cured. 

1732. Title to state lands acquired. , 

1733. Quantity which may be condemned for certain purposes. 


Art. 1. Riegutr or Eminent Domain 


1705. Corporation in this chapter defined. For the purposes of this chapter, 
unless the context clearly indicates the contrary, the word ‘‘corporation’’ in- 
cludes the bodies politic and natural persons, enumerated in the following 
section, which possess the power of eminent domain. 


1706. By whom right may be exercised. The right of eminent domain may, 
under the provisions of this chapter, be exercised for the purpose of constructing 
their roads, canals, lines of wires, or other works, which are authorized by law 
and which involve a public use or benefit, by the bodies politic, corporations, or 
persons following: 

1. Railroad, street railroad, plankroad, tramroad, turnpike, canal, telegraph, 
telephone, electric power or lighting, public water supply, flume, or incorporated 
bridge companies. 

2. Municipalities operating water systems and sewer systems and all water 
companies operating under charter from the state or license from municipali- 
ties, which may maintain public water supplies, for the purpose of acquiring 
and maintaining such supplies. 
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3. Persons operating or desiring to operate electric light plants, for the pur- 
pose of constructing and erecting wires or other necessary things. 


4. Public institutions of the state for the purpose of providing water supplies, 
or for other necessary purposes of such institutions. 


5. School committees of public school districts, public school committees of 
townships, county boards of education, boards of trustees or of directors of any 
corporation holding title to real estate upon which any public school, private 
school, high school, academy, university or college is situated, in order to obtain 
a pure and adequate water supply for such school, college or university. 

tev., S. 2575 ; Code, s. 1698; R. C., c. 61, s. 9; 1852, c. 92, s. 1; 1874-5, c. 83; 1907, cc. 39, 
458, 783; 1911, c. 62, ss. 25, 26, 27; 1917, ce. 51, 132. 

For power of municipalities to acquire property by eminent domain, see Municipal 
Corporations, ss. 2791, 2792. 

For condemnation for water supply, see Public Health, ss. 7119, 7120. 

For the right of eminent domain and the exercise of the right by electrical companies, 
see Electric, Telegraph and Power Companies. 

For condemnation for street railroads operating by electricity, and owning one side of a 
stream, of land on the other side for a dam, see Railroads, s. 8535. 

For power of municipal hospital to condemn land, see Public Hospitals, s. 7265. 

For condemnation of land for roads, see Roads and Highways. 

For condemnation for mill by owner of one bank of stream, see Mills, Art. 2, 

Condemnation for mills, see sections 2535, 2536. 

Condemnation for canals, see sections 5261-5264, 5269, 5301. 

The provision of this section giving eminent domain to public institutions of the state 
supersedes older more limited provisions omitted. 

Although there is no clause in state constitution which prohibits taking private property for 
public use without compensation, and although clause to that effect in constitution of United 
States applies only to acts by United States, yet principle is so grounded in natural equity 
that it has never been denied to be a part of the law of North Carolina: Johnston v. Rankin, 
70-550; State v. Glen, 52-321; Cornelius v. Glen, 52-512; Railroad vy. Davis, 19-451; Cozard 
v. Hardwood Co., 139-283; Lloyd v. Venable, 168-531. 

Right of state to take private property under power of eminent domain rests upon ground 
that there is a public necessity for such taking, and can only be exercised when law provides 
means of giving adequate compensation to owner: Dargan v. R. R., 113-596; Jeffress v. Green- 
ville, 154-490; Cozard v. Hardwood Co., 139-288. 

Title to a right of way can only be acquired by condemnation and compensation in manner 
provided by law or by formal deed of conveyance from owner; or by performance of some act 
or payment of some consideration by virtue of an executory agreement enforceable in equity; 
or by completing road over lands, and thereby exposing corporation to liability for compen- 
sation, when such right and liability are provided by statute: Beattie v. R. R., 108-425. 

The power exists only when granted by the state: Power Co. v. Power Co., 175-668; 3s. ¢., 
171-248; Lloyd v. Venable, 168-531; Comrs. v. Bonner, 153-66. Right can be exercised only 
in mode pointed out in statute conferring it: Allen v. R. R., 102-381; Clinton y. Johnson, 
174-286. See annotations under section 1715. 

Due process of law as applied to judicial proceedings, instituted for purpose of taking 
private property for public use, means such process as recognizes right of owner to just com- 
pensation for property taken, whether taken directly or indirectly: Phillips v. Tel. Co., 130- 
513; Dargan v. R. R., 113-596; Staton v. R. R., 111-278—and such compensation must be 
full, measured by its actual market value, Brown v. Power Co., 140-333. 

Interest of landowner is preserved by payment into court of full assessed value of strip 
of lana condemned, which is required before corporation can enter upon premises: Railroad 
v. Newton, 133-133. 


LEGISLATIVE AUTHORITY. Method of taking land for public use is within exclusive 
control of legislature limited by organic law, and courts cannot help injured landowner, where 
statute has been strictly followed, until question of compensation is reached: Durham v. 
Rigsbee, 141-128; Jeffress v. Greenville, 154-490. 
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The question, what is a public use, is always one of law. Deference will be paid to legis- 
lative judgment as expressed in enactments providing for appropriation of property, but it 
will not be conclusive: Cozard v. Hardwood Co., 139-283. 

Whenever a power is given by statute, everything necessary to make it effective or requisite 
to attain the end is inferred: Dewey v. R. R., 142-392. 

In taking private property for use of public, as for public highway, legislature is not re- 
stricted to a mere easement in the property, but may take entire interest of individual if, in 
the opinion of legislature, public exigency requires it: R. R. v. Davis, 19-451. Legislature 
can authorize taking, levying assessment and payment of compensation to be made subse- 
guently: Ibid. 

Legislature may transfer land acquired for one public purpose to another public purpose, 
e. g., from waterworks to a park: Torrence y. Charlotte, 163-562. 

TO WHOM GRANTED. While legislature has no power to authorize condemnation of 
private property for use of purely private corporations, nevertheless, where corporations, 
otherwise private, are clothed with powers and charged with duties which are in their nature 
public, they become quasi-public corporations, and may, with legislative permission, exercise 
right of eminent domain: Power Co. v. Power Co., 171-248; Land Co. v. Traction Co., 162- 
314; Bass v. Navigation Co., 111-439; R. R. v. C. C. R. R., 83-489; R. R. v. Davis, 10-451. 

Land cannot be condemned for use of private lumbering railroad: Lumber Co. v. Cedar 
Works, 158-161; Cozard v. Hardwood Co., 139-283; Bass v. Navigation Co., 111-439. 

Corporation organized for the transaction of business except railroad business, and em- 
powered by its charter to build and operate ‘‘tramways or other roads, not meaning rail- 
way,’’ has no power to build or operate a railroad, and has no capacity to take and use an 
easement for that purpose: Beasley v. R. R., 145-272. 

Powers conferred upon railroad company by its charter must be exercised ‘‘in a lawful 
way,’’ that is, in respect to those who suffer damage, with due regard for their rights: 
Thomason vy. R. R., 142-300. 

Railroad company has no right to enter on land for purpose of constructing its road until 
it has acquired right to do so by agreement with owner or by paying into court amount 
awarded by commissioners in condemnation proceedings duly had: Street R. R. v. R. R., 
142-423. 

Right may be used to acquire land for public school: School Trustees v. Hinton, 165-12. 
See section 5416. 

CORPORATIONS ENJOYING RIGHT, SUBJECT TO CONTROL. Where corporation 
has benefit of right of eminent domain, it is affected with a public use and must, to extent of 
public interest therein, submit to be controlled by public: Griffin v. Water Co., 122-206. 

Though railroad companies fall within classification of private corporations, they are quasi- 
public, and have no more authority to rid themselves of responsibility for performance of 
duties imposed upon them as inseparable from the privileges given them than they have to 
sell any property which is necessary for corporate purposes: Logan v. R. R., 116-940. 

NATURE OF RIGHT ACQUIRED. Public-service corporations acquiring right of way 
by condemnation obtain only an easement, and not the absolute title: Beasley v. R. R., 145-272; 
R. R. v. Olive, 142-257; Shepard v. R. R., 140-391; Phillips v. Tel. Co., 130-513; R. R. v. 
Sturgeon, 120-225; State v. Rives, 27-297. 

Where a railroad holds right of way under specific grant, it cannot extend this except by 
condemnation: Tighe v. R. R., 176-239. Party granting right of way to railroad upon con- 
sideration of benefits, with provision that if failure or neglect for five years to construct line, 
it should revert to grantor, right of defendant is restricted to time fixed: McDowell v. R. R., 
144-721; Thomas v. R. R., 144-729—and where time limit has expired, defendant is confined 
to condemnation proceedings under statute, McDowell v. R. R., 144-721. Right of way granted 
in consideration of establishing a flag station, how enforced: Parrott v, R. R., 165-295. Con- 
tract in this case does not convey an easement, but, at most, only constitutes an executory 
contract to convey an easement whenever road should be located on and completed through 
lands, provided that result was produced within reasonable time: Beattie v. R. R., 108-425. 

Grant of easement does not preclude grantor from such use of his land himself or permit- 
ting same to others, which is not in conflict therewith: Lumber Co. vy. Hines Bros., 126-254. 
Any use by owner of land condemned for right of way is subject to the necessity of the use 
of the land by company for purposes granted under charter: Dargan v. R. R., 131-623; 
Thomason v. R. R., 142-318; Tighe v. R. R., 176-239; Earnhardt v. R. R., 157-358; Coit v. 


760 


1706 EMINENT DOMAIN—Art. 1 Ch. 33 


Owenby, 166-136; R. R. v. Bunting, 168-579. And the company may make such subsequent 
use of the land as may be necessary for the proper operation of the road: R. R. v. Olive, 
142-257; Thomason vy. R. R., 142-318. Allowing right of way to be used as street does not 
prevent the use of it by the railroad: Muse v. R. R., 149-443. 

Acquisition of right of way does not carry with it privilege of throwing stones or other 
material, by blasting, to a distance of two hundred yards or more on lands of adjacent pro- 
prietor, whereby family of latter is exposed to danger while engaged in domestic duties: 
Blackwell v. R. R., 111-151. 

Where railroad company constructed its road upon a street only by license of city, abutting 
property owner who is endangered thereby may maintain a common-law action for damages, 
to be assessed up to time of trial, or may sue for permanent damages inflicted by location 
and construction of road and, by so doing, confer upon defendant an easement to occupy 
street, as far as such abutter is concerned: White v. R. R., 113-610. Where public-service 
corporation is authorized to take over a street with the consent of the city, compensation is 
due the city for the right: R. R. v. Wilmington, 154-331. 

Railroad corporation having right to use land, or right of way over land, may maintain an 
action for its possession: R. R. v. McCaskill, 94-746. 

A railroad company which has constructed its road over the land of another cannot be 
ousted or stayed in operating its road, when acting under authority in its charter or the gen- 
eral law: Beasley v. R. R., 147-362. 

On foreclosure of mortgage given by railroad company, purchaser takes right that company 
had acquired in relation to its rights of way under its charter: Barker v. R. R., 137-214. 

Title of railroad to right of way once acquired cannot be lost by occupancy as to any part 
of it by lapse of time: Purifoy v. R. R., 108-100; Railroad v. McCaskill, 94-746. See sec- 
tion 434. 

While mere nonuser of easement may not defeat or impair claim of railroad company to 
right of way for an unfinished line, yet, when such nonuser is accompanied by such acts of 
dominion for a long period by owner of servient lands as are inconsistent with nature of ease- 
ment, and as indicate an intention to abandon it, easement will be lost and owner of fee will 
regain title: Beattie v. R. R., 108-425. 

Where railroad company allows the public to use its right of way for other purposes, it does 
not lose control, and a person entering upon the right of way, not for the company’s business, 
is a licensee: Muse v. R. R., 149-443. 


GRANT OF EASEMENT PRESUMED. Railroad cannot acquire title to easement by 
prescription: Narron v. R. R., 122-856. Where railroad company enters upon and constructs 
its track on land and owner does not institute an action therefor within two years, railroad 
will be presumed to have acquired an easement: Earnhardt v. R. R., 157-358; Barker y. 
R. R., 187-214; R. R. v. Sturgeon, 120-225; R. R. v. McCaskill, 94-746. 

Presumption of grant to railroad raised by its charter cannot apply where deed from owner 
to railroad is executed within two years after location of road: Hickory v. R. R., 137-189. 
Under statute raising presumption of grant to railroad two years after location of its track, 
burden of showing when track was located is upon defendant: Ibid. 

When charter provides that, in absence of any contract, corporation acquires title to 100 
feet on each side of track, and if no claim for damages is brought in two years from com- 
pletion of that part of road it is barred, the corporation has a valid title to right of way as 
its track is completed: Purifoy v. R. R., 108-100; Railroad v. McCaskill, 94-746—but when 
corporation took deed for less than 100 feet within two years after its completion, this pre- 
vented limitation in charter from applying, and corporation got no title to land lying outside 
of deed, but within 100 feet of track, by lapse of two years: Dargan v. R. R., 113-596. 

BURDEN ADDITIONAL TO ORIGINAL EASEMENT, OWNER COMPENSATED. Con- 
demnation for the purpose of building and operating a railroad does not deprive owner of 
use of land except to extent that it was necessary for operation of road. For any additional 
burden he is entitled to compensation, to be measured with reference to limited easement of 
railroad: Brown y. Power Co., 140-333, and cases cited on page 347. 

Telegraph line along railroad and on right of way thereof is an additional burden upon 
land, for which landowner is entitled to just compensation: Query v. Tel. Co., 178-639; 
Hodges v. Tel. Co., 133-225; Phillips v. Tel. Co., 130-513—and evidence that it was necessary 
to the operation of road is immaterial, Hodges v. Tel. Co., 133-225. See annotations under 
section 1695. 
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A railroad company, owning an easement for trackage and similar purposes over plaintiff’s 
lot, leased its entire road to defendant. Defendant had four other roads meeting at G, the 
town where plaintiff’s lot was located: Held, that defendant was not entitled to use its ease- 
ment for trackage or warehouse purposes for any traffic in which the lessor road had no part 
or interest without making compensation to plaintiff as for an additional burden on his land, 
but that additional traffic over lessor road, though originating on defendant’s other roads, 
was not a subject of compensation: McCulloch v. R. R., 146-316. 

Running of street cars over a bridge already constructed by railroad company within city 
limits and sufficient for ordinary uses of public imposes an additional servitude upon bridge 
for which street railway company must render compensation by contributing to expense of 
maintenance and by providing necessary conveniences at intersection, as required by law: 
Railroad v. Street R. R., 120-520. 

Additional burden placed upon street, right of abutting owner: Brown v. Electrie Co., 
138-533. 

Construction of street car track does not impose any additional servitude upon property 
fronting on street so occupied so as to necessitate condemnation proceedings against the 
owners: Hester v. Traction Co., 138-288; Merrick v. Street R. R., 118-1081—provided the 
railway track is so constructed as not to shut abutter out or off with embankment, Merrick 
vy. Street R. R., 118-1081. A steam railroad on a street is an additional burden: Caveness v. 
R. R., 172-305, and cases cited. 


PRIORITY AS BETWEEN COMPANIES SEEKING SAME LOCATION. Property 
which has been appropriated to public use, railroad or other, may, under lawful authority and 
procedure, be condemned and so appropriated to another public use. But if such second 
appropriation is entirely inconsistent with first, or practically destroys it, such power can 
only be exercised by reason of legislative authority given in express terms or by necessary 
implication: Street R. R. v. R. R., 142-423; R. R. v. R. R., 83-489. One railroad may condemn 
a right of way across another railroad: R. R. v. R. R., 161-531; s. ¢., 165-425; R. R. v. BR. R., 
104-658. See section 3444. 

Parol agreement to allow one railroad company to extend its track on right of way of 
another, for purpose of connecting therewith, is a mere license, revocable at will of licensor, 
and will not operate as an estoppel, although licensee has entered and made valuable improve- 
ment: R. R. v. R. B., 104-658. 

In conflicting rights of railroads as to right of way under grant or condemnation, in absence 
of statutory regulations to contrary, first location belongs to company which first defines and 
marks its route and adopts same for its permanent location by authoritative corporate action: 
Street R. R. v. R. R., 142-423. Where priority of right has been secured by priority of loca- 
tion, it cannot be defeated by rival company agreeing with owners and purchasing property: 
Ibid. Making a preliminary survey by an engineer of railroad company, not reported to com- 
pany or acted upon, will not, prevent another company from locating on same line: Ibid. 
For conflicting rights under eminent domain in case of electric power companies, see Power 
Co. v. Power Co., 171-248; s. ¢., 175-668. 

Water-power not subject to condemnation if used or held to be used or developed for public 
purpose: R. R. v. Light and Power Co., 169-471; R. R. v. Oates, 164-167; R. R. v. Power 
Co., 171-314. ; 

INJUNCTIVE RELIEF AGAINST INTERFERENCE WITH RIGHT OF WAY. A 
railroad company is entitled to injunctive relief against interference with right of way, with- 
out regard to solvency of persons interfering therewith: R. R. v. Olive, 142-257. It must 
show clearly that it has a right of way over lands in controversy, the extent of such right, 
and that defendants are obstructing or threaten to obstruct its use: Ibid. 

Court will in this case protect plaintiff’s right to exclusive use of roadbed, by injunctive 
relief, as against defendant’s claim to appropriate it for its own right of way: Street R. R. 
v. R. B., 142-423. 

Fact that one railroad occupies land which is claimed by another road as its right of way 
is not in itself an irreparable tort which will justify restraining defendant from using land 
until question of title can be tried, especially when it is not alleged that defendant is in- 
solvent, and where it appears that there is room on disputed territory for construction of both 
roads: R. R. v. Mining Co., 112-661. See annotations under section 843. 
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1707. Right to enter on and purchase lands. Such bodies politic, corporation, 
or persons, may at any time enter upon the lands through which they may desire 
to conduct the roads or works authorized under the preceding section and lay 
out the same, and they may also enter upon such contiguous land along the route 
as may be necessary for depots, warehouses, engine sheds, workshops, water 
stations, tool-houses, and other buildings necessary for the accommodation of 
their officers, servants and agents, horses, mules and other cattle, and for the 
protection of their property; and shall pay to the proprietors of the land so 
entered on such sum as may be agreed on between them. 

Rev., s. 2575; Code, s. 1698; R. C., c. 61, s. 9; 1852, c. 92; s: 1; 1874-5, c. 83. 

Right of entry granted railroad company under this section is only for purpose of marking 
out route and designating building sites to end that parties may come to an intelligent agree- 
ment as to price: State v. Wells, 142-590. A railroad company having the power of eminent 
domain, entering upon and occupying land for building its track, is not a trespasser: Aber- 
nathy v. R. R., 150-97. ; 


Electric company may acquire the right to cut trees on or near the right of way: Power 
Co. v. Wissler, 160-269. 


1708. Power of railroad companies to condemn land for union depots, double- 
tracking, etc. Any railroad company operating a line of railroad in North Caro- 
lina whenever it shall find it necessary to oceupy any land for the purpose of 
getting to a union depot which has been ordered by the corporation commission, 
or for the purpose of maintaining, operating, improving, or of straightening its 
line, or of altering its location, or of constructing double tracks, or of enlarging 
its yard or terminal facilities, cr of connecting two of its lines already in opera- 
tion not more than six miles apart, shall have the power to condemn all lands 
needed for such purpose under the provisions of this chapter. More than two 
acres may be condemned for yard or terminal facilities if required for due 
operation of the railroad. No lands in any incorporated towns shall be con- 
demned under this section until approved by the corporation commission, nor 
shall any yard, garden or dwelling-house be condemned, unless the corporation 
commission, upon petition filed by the railroad seeking to condemn, shall, after 
due inquiry, find that the railroad company cannot make the desired improve- 
ment without condemning the yard, garden or dwelling-house, except at an 
excessive cost. The power to condemn land under this section shall be enforce- 
able and matters arising in regard thereto shall be tried only in the courts 
created by or under the constitution of this state. No rights granted or acquired 
under the provisions of this section shall in any way destroy or abridge the rights 
of the state to regulate or control such railroad company or to exclude foreign 
corporations from doing business in this state. 

USD Os Zits SEE Als Py Bh 

Union depot statute (section 1042) was intended to apply to all cities and towns in state 
where, in legal discretion of commissioners, the move is practicable, etc.: Dewey v. R. R., 
142-392. It confers on railroads the incidental right to make such changes in their line and 
route as are necessary to accomplish purpose designed and to make depot available and acces- 
sible to traveling public as contemplated by act: Ibid. 

Where corporation commission selects union depot site, railroads will not be enjoined, at 
instance of citizens and property owners, from erecting depot, either on ground that city is 
being sidetracked or that their property will be damaged by proposed change: Ibid. 

Giving to railroads, subject to order of corporation commission to build union depot, the 
express power to condemn lands is a valid exercise of legislative power: Ibid. 
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1709. Condemning land for industrial sidings. Any railroad company doing 
business in this state, whether such railroad be a domestic or foreign corpora- 
tion, which has been or shall be ordered by the corporation commission to con- 
struct an industrial siding as provided in chapter 21, section 1044, is empowered 
to exercise the right of eminent domain for such purpose, to condemn property 
as provided in this chapter, and to acquire such right of way as may be neces- 
sary to carry out the orders of the corporation commission. Whenever it is 
necessary for any railroad company doing business in this state to cross the 
street or streets in a town or city in order to carry out the orders of the corpora- 
tion commission, to construct an industrial siding, the power is hereby conferred 
upon such railroad company to occupy such street or streets of any such town or 
city within the state: Provided, license so to do be first obtained from the 
board of aldermen, board of commissioners, or other governing authorities of 
such town or city. 

inh, @y AUS. 


= 


1710. Condemnation by schools for water supply. If the school authorities 
mentioned in subsection 5 of section 1706 shall be unable to agree with the 
owners of any lands which, or the use of which, it is necessary to appropriate 
in obtaining a pure and adequate water supply for the school, they shall file a 
petition for the condemnation of such lands in conformity with the provisions of 
this chapter. In addition to the particulars required to be set out in section 1716, 
the petition shall state whether the water supply is desired to be obtained from a 
spring, from a stream, or by digging artesian wells. The proceedings for such 
condemnation shall conform to the requirements of this chapter. No greater 
amount of land in area or width shall be condemned under this section than is 
necessary to obtain a pure and adequate water supply. 

Any person holding title to land upon which any school, public or private, is 
located is empowered to obtain water supplies from the springs, streams or 
artesian wells the use of which is acquired under this section by building intakes, 
reservoirs, digging ditches, laying pipes or doing such other things as may be 
needful to obtain the water supply. 

LOOT es Ouale ‘ 


1711. Condemnation for steamboat wharves and warehouses. Upon the order 
of the corporation commission that any steamboat company provide wharf and 
warehouse facilities as may be deemed reasonable and just, at any particular 
point, such company shall have power to condemn land for such purpose in 
accordance with the provisions of this chapter. 

Hx. Sess. 1913, c. 52. 


1712. May take material from adjacent lands. For the purpose of constructing 
and operating its works and necessary appurtenances thereto, or of repairing 
them after they shall have been made, or of enlarging or otherwise altering 
them, the corporation entitled to exercise the powers of eminent domain may, 
at any time, enter on any adjacent lands, and cut, dig, and take therefrom any 
wood, stone, gravel, water or earth, which may be deemed necessary: Provided, 
that they shall not, without the consent of the owner, destroy or injure any orna- 
mental or fruit trees. 

Rev., 8. 2576; ‘Code, 8) 1702) Ri Ch cy 61y 9.) 22); A874-5," e..835) L90T ems) sz 2: 
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In constructing crossing, railroad company might use plank, timber, earth, etc., to make 
same such as statute allows and intends, and as public ease, convenience and safety require, 
and in forming and securing incline on each side of railroad track, so as to provide an easy 
and safe passway across it: State v. Lumber Co., 109-862. 

Owner of land is entitled to compensatory damages for cutting of crossties on land not 
included in right of way, and negligent filling of ditches, instead of building bridges over 
them, in constructing roads necessary to remove timber, and for breaking down fences: 
Waters v. Lumber Co., 115-648. 

Fact that railroad company supervised cutting of timber and issued orders which contractor 
was bound to obey showed affirmatively a state of subjection on contractor’s part that made 
him, in law, servant of railroad: Waters v. Lumber Co., 115-649. 

In the case of electric companies this power may be extended to the cutting of trees near 
the right of way upon proper proceedings for condemnation: Power Co. vy. Wissler, 160-269. 


1713. How material paid for. If for the value of the damages done to the 
owner by reason of the acts in the preceding section mentioned the parties may be 
unable to agree, the same shall be valued in the manner hereinafter provided. 

Rey., s. 2577; Code, s. 1703; R. G., ce. 61, s. 23; 1874-5, ¢ 83: 


1714. Dwelling-houses and burial grounds cannot be condemned. No such cor- 
poration shall be allowed to have condemned to its use, without the consent of 
the owner, his dwelling-house, yard, kitchen, garden or burial ground, unless 
condemnation of such property is expressly authorized in its charter or by some 
provision of the Consolidated Statutes. 

Reyv., s. 2578. 

For power of electric companies to take dwellings, etc., see Hlectric Companies, s. 1699. 

In Ashe, Watauga, and Yancey counties, yards, gardens and orchards may be condemned 
when necessary by railroad companies proceeding in conformity with the provisions of this 
chapter. P. L. 1911, c. 584. 

““Dwelling-house’’ means the dwelling or home of the owner, and does not include tenant 
houses: R. R. v. Mfg. Co., 166-168. 

Charter of Western N. C. Railroad Company does not give it right to enter upon and appro- 
priate a yard, garden or dwelling-house for purposes of road; and when such entry or appro- 
priation is made, owner may maintain civil action for trespass, and is not compelled to resort 
to statutory remedy provided for condemnation of lands; nor will a recovery in such action 
vest in the corporation any easement or property in the premises: Fore y. R. R., 101-526. 

When provision in charter or deed granting right of way prohibited it from entering upon 
yard, garden, burial ground, etc., of defendants, but no portion of right of way was so used 
at date of acquisition, right of company would not be interfered with by fact that it has been 
appropriated to such use since: Railroad v. Olive, 142-257; Dargan v. Railroad, 131-625. 

A house located on the right of way does not become property of company: Shields vy. 
R. R., 129-1; R. R. v. Mfg. Co., 166-168. 


Art. 2. ConpdEMNATION PROCEEDINGS 


1715. Proceedings when parties cannot agree. If any corporation, enumerated 
in section 1706 of this chapter, possessing by law the right of eminent domain in 
this state, is unable to agree for the purchase of any real estate required for pur- 
poses of its incorporation or for the purposes specified in this chapter, it shall 
have the right to acquire title to the same in the manner and by the special pro- 
ceedings herein prescribed. , 


Rey., s. 2579; Code, ss. 1943, 2009; 1885, c. 168; 1893, c. 63; 1901, cc. 6, 41, s. 2; 1899, 
c. 64; 1903, cc. 562, 159, s. 16; 1871-2, c. 1388, s. 13. 

That this proceeding has taken the place of the common-law remedy for trespass, and the 
owner of the land must have his damages assessed in the manner herein prescribed, see 
McIntire v. R. R., 67-278; Holloway v. R. R., 85-452; R. R. v. McCaskill, 94-746; Allen v. 
R. R., 102-381; Jones v. Comrs., 130-452; Dargan v. R. R., 131-623. 
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More recent cases hold that the statutory remedy is not exclusive, but the owner may pro- 
ceed by petition under this section or by civil action for permanent damages: Fleming vy. 
Congleton, 177-186; Keener v. Asheville, 177-1; Mason vy. Durham, 175-638; Caveness v. 
R. R., 172-305; MeMahan v. R. R., 170-456; Porter v. R. R., 148-563. 

Statutory method of condemning right of way can be exercised only when parties are unable 
to agree upon terms of acquirement: Allen vy. R. R., 102-381. In case parties cannot agree, 
then company may proceed to condemn land, and company does not acquire the right to enter 
for purpose of constructing road until amount of appraisement has been paid into court: 
State v. Wells, 142-590; Railroad v. Newton, 133-133. 

Where charter of railroad contains provision as to manner of condemning land for right 
of way, method pointed out by such provision, and not that prescribed by general law, must 
be followed: R. R. v. Ely, 95-77. 

Railroad company may dispense with assessment of damages by commissioners for passing 
over land of proprietor, by promising to settle and to pay it without assessment, and land- 
owner may recover upon special promise: Plott v. R. R., 65-74. 

Where land was conveyed to trustee for separate use of married woman, latter and her hus- 
band cannot convey to railroad company right of way over land: Narron vy. R. R., 122-856. 
No one can grant an easement in land who cannot convey fee simple: Ibid. 

A covenant to grant a right of way does not entitle the covenantee to a conveyance of the 
land: Mills v. Lumber Co., 150-114. 


DECISIONS OF INTEREST UNDER SPECIAL ACTS. Statutory provision allowing 
private property to be taken under right of eminent domain must be strictly pursued, and 
right of owner to obtain compensation depends on whether corporation has obtained a vested 
right: Dargan v. R. R., 113-596. 

Stipulation in charter of railroad that all claims for damages for land taken by corporation 
must be made within two years is a positive statute of limitations, and bars all claims not 
made within that time, when parties are sui juris: R. R. v. McCaskill, 94-746. 

Where corporation, having alone power to institute proceedings for assessment of damages 
and benefits resulting from its exercise of eminent domain, fails and refuses, on demand of 
owner, to do so, owner may treat corporation as a trespasser and sue in ejectment, if he elect 
to do so; otherwise appropriate remedy is by mandamus to compel corporation to assess dam- 
ages as provided by its charter: McDowell v. Asheville, 112-747. 

Railroad company has right to enter upon and take possession of land before payment to 
owner, which is needed in building of its road, when it is authorized by its charter to do so: 
R. R. v. MeCaskill, 94-746. 

Action against telegraph company for erection of poles on land of plaintiff, if brought 
within three years of trespass, is not barred by limitation: Hodges v. Tel. Co., 133-225. 

An interest in entire right of way does not vest in corporation unless it takes actual posses- 
sion in exercise of privilege granted it; but it seems that, where corporation enters, its con- 
structive possession extends to boundary of right of way given in charter: Dargan v. R. R., 
113-596. 

Section limiting actions for damages for occupation of land by railroad company to five 
years and exempting from its operation companies chartered prior to 1868, is not in violation 
of fourteenth amendment of constitution of United States, prohibiting any state from denying 
to any person the equal protection of the laws: Narron v. R. R., 122-856. 

Where a company has constructed railroad between termini named in its charter and amend- 
ments thereto, fact that it is building sidetracks does not prevent bar of landowner’s claim: 
R. R. v. Olive, 142-257. 

Where enjoyment of easement by railroad in land has effect of injuring adjoining lands of 
owner, damages are recoverable for such injury: Liverman v. R. R., 114-692. 

Permanent damages may be awarded a landowner who is injured by putting of telegraph 
poles on his land: Phillips v. Tel. Co., 130-513. 

Fact that method prescribed for assessing damage caused by taking land for construction 
of sewage plant was illegal is not ground for restraining construction of plant: Vickers v. 
Durham, 132-880. 

Provisions of general railroad act are applicable to Durham and Northern railroad com- 
pany, notwithstanding its charter prescribes that it shall have power to condemn land under 
the ‘‘same rules and regulations as are prescribed for the North Carolina railroad company’’: 
R. RB. v. R. R., 106-16. 
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1716. Petition filed; contains what; copy served. For the purpose of acquir- 
ing such title the corporation, or the owner of the land sought to be condemned, 
may present a petition to the clerk of the superior court of the county in which 
the real estate described in the petition is situated, praying for the appointment 
of commissioners of appraisal. Such petition shall be signed and verified accord- 
ing to the rules and practice of such court; and if filed by the corporation it 
must contain a description of the real estate which the corporation seeks to 
acquire; and it must, in effect, state that the corporation is duly incorporated, 
and that it is its intention in good faith to conduct and carry on the public 
business authorized by its charter, stating in detail the nature of such public 
business, and the specific use of such land; that the land described in the petition 
is required for the purpose of conducting the proposed business, and that the 
corporation has not been able to acquire title thereto, and the reason of such 
inability. The petition, whether filed by the corporation or the owner of the 
land, must also state the names and places of residence of the parties, so far as 
the same can by reasonable diligence be ascertained, who own or have, or claim 
to own or have, estates or interests in the said real estate; and if any such per- 
sons are infants, their ages, as near as may be, must be stated; and if any such 
persons are idiots or persons of unsound mind or are unknown, that fact must 
be stated, together with such other allegations and statements of liens or encum- 
brances on said real estate as the corporation or the owner may see fit to make. 
A summons as in other cases of special proceedings, together with a copy of the 
petition, must be served on all persons whose interests are to be affected by the 
proceedings, at least ten days prior to the hearing of the same by the court. 

Rey., s. 2580; Code, s. 1944; 1893, c. 396; 1871-2, c. 188, s. 14; 1907, ce. 783, s. 3. 

A special proceeding for purpose of condemning land for railroad purposes must be begun 
by issuance of summons: R. R. v. Lumber Co., 132-644. 

Requisites of petition hereunder must be strictly complied with: R. R. v. R. R., 148-59. 
For map and profile, see section 3471. 

Petition, whether filed by owner or by company, should state names of all persons interested, 
and all should be in court before commissioners are appointed: Hill v. Mining Co., 113-259. 

Where charter of railroad provided it might condemn land by proceeding before court of 
record having common-law jurisdiction: Held, that clerk of superior court has jurisdiction: 
Re Rav. Re Re L06-16- 

Petitioner must allege that it has ‘‘surveyed the line or route of its proposed road, and 
made a map or survey thereof, by which such route or line is designated, and that it has 
located its said road according to such survey, and filed certificates of such localities signed 
by a majority of its directors, in the clerk’s office,’’ etc., as required by this section; other- 
wise proceeding will be dismissed: R. R. v. R. R., 106-16. 

Allegations as to good faith and inability to acquire title are necessary, but when denied 
they are not issues of fact, but preliminary questions of fact to be determined by the court: 
R. R. v. Gahagan, 161-190; R. R. v. R. R., 148-64; Durham v. Riggsbee, 141-128. It is not 
essential that the particular wording of the statute should be used: Durham vy. Riggsbee, 
141-128. Findings of clerk as to the preliminary facts are subject to review: R. R. v. RB. R., 
148-59. Burden of showing that company intended in good faith to construct road and had 
complied with requirements prescribed by law for condemnation of rights of way, is on the 
petitioner: R. R. v. Lumber Co., 132-644. 

The court may allow an amendment to the complaint by the introduction of a better profile: 
R. R. v. Newton, 133-132. 

Where one railroad obtains a final order giving possession and ejecting defendant railroad, 
it cannot then take a nonsuit: R. R. v. R. R., 148-59. 

Practice in proceeding for damages for taking land explained: Abernathy v. R. R., 150-97; 
s. ¢., 159-340. Plaintiff asking for damages must show title: Ibid. Cannot join cause of 
action for compensation for easement and cause for damages for trespass: Ibid. 
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Not necessary that petition filed by landowner shall state that petitioners and company 
have failed to come to an agreement as to sum to be paid, such averment being necessary 
only when railroad company is actor in such proceedings: Hill v. Mining Co., 113-259; Allen 
v. R. R., 102-381. 

Fact that cotenant of land has granted right of way to railroad company will not prevent 
another owner from instituting proceedings for assessment of damages sustained by him, nor 
will such fact prevent cotenant, who has made such grant, from becoming party to proceed- 
ing, and having his rights adjusted thereunder: Hill v. Mining Co., 113-259. 

Where petition in proceeding for assessment of damages for right of way of railroad enumer- 
ates various owners of land, and such owners voluntarily made themselves parties, a demurrer 
by defendant company that there was defect of parties when petition was first filed is unten- 


able: Ibid. 


1717. How process served. The summons and a copy of the petition shall be 
served in the same manner as in special proceedings. 

Rey., 8s. 2581; Code, s. 1944; 1871-2, c. 188, s. 14. 

Proceedings hereunder are special proceedings and must be commenced by summons: R. R. 
vy. Lumber Co., 132-644, overruling Click v. R. R., 98-390. 

Failure to serve a map and profile with the summons in condemnation proceedings as re- 
quired by section 3471 may be cured by amendment: State v. Wells, 142-590. 

Cases referring to section: R. R. v. Newton, 133-132; R. R. v. Platt Land, 133-266; Phil- 
lips v. Tel. Co., 180-526; Hill v. Mining Co., 113-261. 


1718. Service where parties unknown. If the person on whom such service of 
summons and petition is to be made is unknown, or his residence is unknown and 
cannot by reasonable diligence be ascertained, then such service may be made 
under the direction of the court, by publishing a notice, stating the time and 
place within which such person must appear and plead, the object thereof, with 
a description of the land to be affected by the proceedings, in a paper, if there be 
one, printed in the county where the land is situate, once in each week, for four 
weeks previous to the time fixed by the court, and if there be no paper printed in 
such county, then in a newspaper printed in the city of Raleigh. 

Rey., Ss. 2582; Code, s. 1944, subsee. 5. 


1719. When court may direct how papers to be served. In all cases not herein 
otherwise provided for, service of orders, notices, and other papers in the 
special proceedings authorized by this chapter may be made as in other special 
proceedings. 

Reyv., 8. 2583; Code, s. 1944, subsec. 7. 


1720. Answer to petition; hearing; commissioners appointed. On presenting 
such petition to the superior court, with proof of service of a copy thereof, and 
of the summons, all or any of the persons whose estates or interests are to be 
affected by the proceedings may answer such petition and show cause against 
granting the prayer of the same, and may disprove any of the facts alleged in it. 
The court shall hear the proofs and allegations of the parties, and if no sufficient 
cause is shown against granting the prayer of the petition, it shall make an order 
for the appointment of three disinterested and competent freehloders who reside 
in the county where the premises are to be appraised, for the purposes of the 
company, and shall fix the time and place for the first meeting of the commis- 
sioners. 

Rey., s. 2584; Code, s. 1945; 1871-2, c. 188, s. 15. 


Practice in proceeding explained: Abernathy v. R. R., 150-97. Plaintiff asking for com- 
pensation must show title, and defendant railroad may show title in a stranger: Ibid. 
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Petitioning railroad must show the preliminary facts required, and a denial of the right of 
eminent domain in the answer does not relieve it of this burden: R. R. v. R. R., 148-59. 

Order appointing commissioners to assess damages is interlocutory, and no appeal to supreme 
court until after final judgment upon report of commissioners: R. R. v. Bailey, 143-380; 
R. R. v. Newton, 133-136; Hendrick v. R. R., 98-431; Comrs. v. Cook, 86-18; Tel. Co. v. 
R. R., 83-420; R. R. v. Warren, 92-620. 

Judge of court may appoint appraisers either in term or vacation, while clerk can do so 
only in vacation, and then only as representing court: Click v. R. R., 98-390. 

A writ of prohibition will not be granted to prevent clerk of court from hearing applica- 
tion for condemnation of right of way for railroad: R. R. v. Newton, 133-136. 

Where articles of incorporation of railroad company are upon their face void, trial court 
will so declare in proceeding to condemn land by right of eminent domain claimed thereunder: 
R. R. vy. Stroud, 132-413. 

Exceptions to order of clerk appointing commissioners may be general: R. R. v. R. R., 
148-59. 

In fixing question of compensation to landowner for right of way condemned to use of 
railroad, commissioners do not invade province that, under the ancient law, belonged exclu- 
sively and peculiarly to jury: R. R. v. Parker, 105-246; State v. Jones, 139-613; R. R. v. 
Davis, 19-451. 

As to trial by jury of issues raised before clerk, where same demanded before commis- 
sioners appointed, see R. R. v. Parker, 105-246; R. R. v. Newton, 133-133. See, also, section 
1724. 


1721. Powers and duties of commissioners. The commissioners, before enter- 
ing upon the discharge of their duties, shall take and subscribe an oath that 
they will fairly and impartially appraise the lands mentioned in the petition. 
Any one of them may issue subpcenas, administer oaths to witnesses, and any 
two of them may adjourn the proceedings before them from time to time, in 
their discretion. Whenever they meet, except by the appointment of the court 
or pursuant to adjournment, they shall cause ten days notice of such meeting to 
be given to the parties who are to be affected by their proceedings, or their 
attorney or agent. They shall view the premises described in the petition, hear 
the proofs and allegations of the parties, and reduce the testimony, if any is 
taken by them, to writing; and after the testimony is closed in each case, and 
without any unnecessary delay, and before proceeding to the examination of any 
other claim, a majority of them all being present and acting, shall ascertain 
and determine the compensation which ought justly to be made by the corpora- 
tion to the party or parties owning or interested in the real estate appraised by 
them. They shall report the same to the court within ten days. 

Rev., s. 2585; Code, s. 1946; 1871-2, c. 188, ss. 16-18; 1891, ec. 160. 

COMPENSATION DETERMINED. Owner of land condemned is entitled to the actual 
market value of the land taken, and compensation for injury te the remaining land, subject 
to deduction of special benefits: Lanier v. Greenville, 174-311; Campbell v. Comrs., 173-500; 
McMahan v. R. R., 170-456; R. R. v. Armfield, 167-464; Waste Co. v. R. R., 167-340; R. R. 
v. Mfg. Co., 166-168; si ¢., 169-156; Land Co. v. Traction Co., 162-503; s. ¢., 170-674; R. R. 
v. MeLean, 158-498; Lambeth v. Power Co., 152-371; Abernathy v. R. R., 150-97; Brown v. 
Power ©o., 140-333; BR. R. v. Land Co., 1387-330 (taking street). 

Meaning of market value: Brown v. Power Co., 140-333. All the capabilities of property 
and all the uses to which it may be applied or for which it is adapted may be considered, and 
not merely condition it is in at time and the use to which it is then applied by owner: Ibid. 
Water-power on the river must be considered as an element of value: Ibid. If a tract of 
which whole or part is taken for public use possesses a special value to owner, which can be 
measured by money, he is entitled to have that value considered: Ibid. 

In considering benefits to be deducted, the owner is to have the advantages common to 
others, and only special benefits are to be deducted: R. R. v. Platt Land, 133-266; Haislip 
y. R. R., 102-376; R. R. v. Smith, 99-131; R. R. v. Wicker, 74-220. No recovery for benefits, 
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but only a deduction from damages assessed: R. R. v. Smith, 99-131. . Finding of commis- 
sioners that land received no special benefit is conclusive: R. R. v. Platt: Land, 133-266. 

Landowner will be entitled to have included in his assessment damages for injuries to 
lands adjoining those upon which railroad is constructed: Hendrick v. R. R., 101-617. Owner 
is entitled to recover for expense of additional fencing of cultivated lands made necessary by 
reason of construction of road; but, as he is not required by law to fence uncleared or un- 
cultivated land, and expense of fencing such, should it at any future time be cleared or culti- 
vated, is too remote and uncertain to be estimated, same should not be taken into consider- 
ation: R. R. v. Wicker, 74-220. 

Damages to land caused by erection of waterway by railroad company, if skillfully con- 
structed, are included in compensation for, and pass by grant of, easement, but grantee of 
easement shall not inflict unnecessary injury upon servient owner: Adams v. R. R., 110-325. 

Tax list is not admissible to show the value of the land: R. R. v. Land Co., 137-330. 

As to how damages to church property assessed in condemnation proceedings, see R. R. 
v. Church, 104-525. 

Evidence to show value of land by its location and surroundings is admissible: R. R. v. 
Land Co., 137-330. 

An injunction will not lie to restrain railroad company from entering upon land before 
appraisement of damages and payment thereof: R. R. v. Newton, 133-132. 

This section has no reference to trespasses committed outside of the right of way in build- 
ing the road, and for such trespasses the corporations are liable in civil action for damages: 
Bridgers v. Dill, 97-222. 

In condemnation proceedings there can be no recovery of damages incident to entry, such 
as for destruction of crops and the like, nor for use and occupation before plaintiff acquired 
title: Liverman v. R. R., 114-692; Hodges v. Tel. Co., 133-225; but see Haislip v. R. R., 
102-376. Damages caused by diversion of water are not covered by statute providing for 
acquirement of right of way by railroad companies: Ward vy. R. R., 112-168. 

Where land is taken under section 3444, commissioners are not only to fix amount of com- 
pensation, but they must determine, in event of disagreement, ‘‘the points and manner’’ of 
physical connection which is sought to be made: R. R. v. R. R., 104-665; R. R. v. Love, 
81-434, 


1722. Form of commissioners’ report. When the commissioners shall have 
assessed the damages, they shall forthwith make and subscribe a written report 
of their proceedings, in substance as follows: 


Toy they Clerk Ol then SUpeLiO tm OULU a= === County: 

Wien en: eee eee , commissioners appointed by the court to assess the damages that have 
been and will be sustained by ------------ , the owner of certain land lying in the county 
0 fi Beet ee rt 5 AWASUOMY WN 2 ee eras corporation proposes to condemn for its use, do 
hereby. certify that wesenmet Ong === (or the day to which we were regularly 


adjourned), and, having first been duly sworn, we visited the premises of the owner, and 
after taking into full consideration the quality and quantity of the land aforesaid, the 
additional fencing likely to be occasioned by the work of the corporation, and all other 
inconveniences likely to result to the owner, we have estimated and do assess the damages 
ALOLESAlG AG COC TSUI Oleh = a 

We have estimated the special benefits which the said owner will receive from the con- 
struction of said works to be the sum of $_-___-_-_--. 

Given under our hands, the ~---------- day,OLe Dit. orn ee SPARED FEO 

Rev., s. 2586; Code, s. 1700; R. C., ce. 61, s. 17; 1874-5, c. 83. 


Not necessary that commissioners appointed to assess benefits and damages should set 
forth in their award particulars in which they consisted: R. R. v. Smith, 99-131. 

Report of commissioners is not invalid because it does not contain description of land, as 
that can be ascertained by reference to location of roadbed and right of way: Hanes v. 
R. R., 109-490; but see R. R. v. Land Co., 137-336. 


1723. Exceptions to report; hearing; appeal; when title vests; restitution. 
Within twenty days after filing the report the corporation or any person inter- 
ested in the said land may file exceptions to said report, and upon the determina- 
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tion of the same by the court, either party to the proceedings may appeal to the 
court at term, and thence, after judgment, to the supreme court. The court or 
judge on the hearing may direct a new appraisal, modify or confirm the report, 
or make such order in the premises as to him shall seem right and proper. If 
the said corporation, at the time of the appraisal, shall pay into court the sum 
appraised by the commissioners, then and in that event the said corporation may 
enter, take possession of, and hold said lands, notwithstanding the pendency of 
the appeal, and until the final judgment rendered on said appeal. And if there 
shall be no appeal, or if the final judgment rendered upon said petition and pro- 
ceedings shall be in favor of the corporation, and upon the payment by said 
corporation of the sum adjudged, together with the costs and counsel fees 
allowed by the court, into the office of the clerk of the superior court, then and 
in that event all persons who have been made parties to the proceedings shall be 
divested and barred of all right, estate and interest in such easement in such 
real estate during the corporate existence of the corporation aforesaid. A certi- 
fied copy of such judgment under the seal of the court shall be registered in the 
county where the land is situated, and a copy of the same, or the original certified, 
may be given in evidence in all actions and proceedings as deeds for land are 
now allowed to be read in evidence. All real estate acquired by any corporation 
under and pursuant to the provisions of this chapter for its purposes shall be 
deemed to be acquired for the public use. But if the court shall refuse to con- 
demn the land, or any portion thereof, to the use of such corporation, then, and 
in that event, the money paid into court, or so much thereof as shall be adjudged, 
shall be refunded to the corporation. And the corporation shall have no right to 
hold said land not condemned, but shall surrender the possession of the same, on 
demand, to the owner or owners, or his or their agent or attorney. And the court 
or judge shall have full power and authority to make such orders, judgments and 
decrees, and issue such executions and other process as may be necessary to carry 
into effect the final judgment rendered in such proceedings. If the amount ad- 
judged to be paid the owner of any property condemned under this chapter shall 
not be paid within one year after final judgment in the proceeding, the right 
under the judgment to take the property or rights condemned shall ipso facto 
cease and determine, but the claimant under the judgment shall still remain liable 
for all amounts adjudged against him except the consideration for the property. 
Reyv., s. 2587; Code, s. 1946; 1898, c. 148; 1915, c. 207. 


The appeal from clerk carries the whole record up for review upon questions of fact, and 
no jury trial is allowed until the report of commissioners has been received and confirmed: 
R. BR. v. R. R., 148-59. No appeal to the judge at chambers: R. R. v. Stewart, 132-248. 

Finding of commissioners that land taken for railroad purposes received no special benefit 
is conclusive: R. R. v. Platt Land, 133-266. 

Nothing to contrary appearing, it will be presumed that commissioners acted upon proper 
rules in estimating assessments: R. R. v. Smith, 99-131. 

Where report excepted to and clerk sets aside appraisement it seems that he may fix the 
compensation: Durham v. Rigsbee, 141-128. 

Motion to file exceptions to report nunc pro tunc may be allowed in discretion of court: 
R. R. v. King, 125-454—and an order allowing such motion is interlocutory, and an appeal 
is premature, Ibid. 

On removal of proceeding before clerk to superior court, objections may be raised on 
trial in superior court that were not raised before clerk: R. R. v. Stroud, 132-413. 

While judge cannot, upon exceptions filed to report of commissioners appointed to assess 
damages caused by location and construction of railway, alter report by inserting different 
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amount as damages, or annul order appointing commissioners and submit matter to a jury, 
yet he has discretionary power to confirm or set aside such report, and may recommit question 
to same or other commissioners, and in aid of this power he may hear affidavits: Hanes v. 
R. R., 109-490; but see Durham v. Rigsbee, 141-128. 

Nature of judgment to be rendered for the easement: R. R. v. McLean, 158-498. The 
judge may consider interest in estimating the amount of damage: Abernathy v. R. R., 159- 
340. Judgment should definitely fix the land over which the road is located and width of 
right of way: Beal v. R. R., 1386-298. 

Railroad company acquires, with lands condemned for purposes of construction and opera- 
tion of road, all rights and privileges which appertain to it at time of condemnation: Willey 
v. R. R., 98-263. 

Counsel fees provided for herein include only counsel for unknown parties as required under 
section 1728: Durham y. Davis, 171-305. 

A railroad company having obtained an order for possession and ejecting another railroad 
company, cannot then take a nonsuit: R. R. v. R. R., 148-59. 

Legislature has power to provide that neither party shall appeal from award of commis- 
sioners appointed under charter to assess damages to land for right of way, and if charter 
does provide for an appeal, it must be taken within time and in manner therein provided: 
R. R. v. Ely, 95-77. 

Appeal in this case carries up only question of compensation, and defendant can go forward 
with improvements: Johnston v. Rankin, 70-550. 

On appeal to supreme court the findings of fact by the lower court are conclusive, if sup- 
ported by evidence: R. R. v. R. R., 148-59. 

Formerly payment of the compensation was not required before entry. Code, section 1946, 
changed this as to railroads, by requiring the company to pay into court sum assessed before 
entry on the right of way: R. R. v. Newton, 133-133; State v. Wells, 142-590. By special 
statute a railroad company may be authorized to enter upon lands before instituting condem- 
nation proceedings: State v. Jones, 170-753; R. R. v. Ferguson, 169-70. 

Indictment for wilful trespass will lie against employee of railroad company for entry 
after being forbidden on land which company is seeking to condemn, entry being for purpose 
of constructing road and before an appraisement has been made, although restraining order 
against such trespass would be refused: State v. Wells, 142-590. 


1724. Provision for jury trial on exceptions to report. In any action or pro- 
ceeding by any railroad or other corporation to acquire rights of way or real 
estate for the use of such railroad or corporation, and in any action or proceed- 
ing by any city or town to acquire rights of way for streets, any person interested 
in the land, or the city, town, railroad or other corporation shall be entitled to 
have the amount of damages assessed by the commissioners or jurors heard and 
determined upon appeal before a jury of the superior court in term, if upon 
the hearing of such appeal a trial by a jury be demanded. 

Rey., s. 2588; 1898, ec. 148. 

Jury trial is limited to the question of damages: R. R. v. Oates, 164-167; R. R. v. Gahagan, 


161-190; Lambeth v. Power Co., 152-371; R. R. v. R. R., 148-59; Durham v. Rigsbee, 141-133; 
R. R. v. Newton, 133-134. Trial de novo: Phifer v. R. R., 72-433. 


1725. When benefits exceed damage, corporation pays costs. In any case where 
the benefits to the land caused by the erection of the railroad, street railway, 
telephone, telegraph, water supply, bridge, or electric power or lighting plant 
or other structure, are ascertained to exceed the damages to the land, then the 
corporation acquiring the same by right of eminent domain shall pay the costs 
of the proceeding except as provided by law, and shall not have a judgment for 
the excess of benefits over the damage. 

Rey., s. 2589; 1891, ce. 160. 

For costs in such proceedings, see Costs, Art. 3. 

See R. R. v. Gahagan, 161-190. 
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1726. Title of infants, persons non compos, and trustees without power of sale, 
acquired. In case any title or interest in real estate required by any corpora- 
tion for its purposes shall be vested in any trustee not authorized to sell, release 
and convey the same, or in any infant, idiot, or person of unsound mind, the 
superior court shall have power, by a special proceeding, on petition, to author- 
ize and empower such trustee or the general guardian or committee of such 
infant, idiot, or person of unsound mind, to sell and convey the same to such 
corporation, on such terms as may be just; and in ease any such infant, idiot, or 
person of unsound mind has no general guardian or committee, the said court 
may appoint a special guardian or committee for the purpose of making such 
sale, release or conveyance, and may require such security from such general or 
special guardian or committee as said court may deem proper. But before any 
conveyance or release authorized by this section shall be executed, the terms on 
which the same is to be executed shall be reported to the court on oath; and if 
the court is satisfied that such terms are just to the party interested in such real 
estate, the court shall confirm the report and direct the proper conveyance or 
release to be executed, which shall have the same effect as if executed by an 
owner of said land having legal power to sell and convey the same. 

Rey., s. 2590; Code, s. 1956; 1871-2, c. 188, s. 28. 

See, also, sections 2180, 2182, 3238. 


1727. Rights of claimants of fund determined. If there are adverse and con- 
flicting claimants to the money, or any part of it, to be paid as compensation for 
the real estate taken, the court may direct the money to be paid into the said 
court by the corporation, and may determine who is entitled to the same and 
direct to whom the same shall be paid, and may in its discretion order a refer- 
ence to ascertain the facts on which such determination and order are to be 
made. 

Rey., s. 2591; Code, s. 1947; 1871-2, c. 188, s. 19. 


Where proceedings are infra vires, condemnation and appropriation to public use must 
stand, and the question as to who is entitled to damages awarded cannot be raised in an 
action for land itself: Harkins v. Asheville, 123-636. 


1728. Attorney for unknown parties appointed; pleadings amended; new com- 
missioners appointed. The court shall appoint some competent attorney to 
appear for and protect the rights of any party in interest who is unknown or 
whose residence is unknown, and who has not appeared in the proceedings by 
an attorney or agent, and shall make an allowance to said attorney for his serv- 
ices, which shall be taxed in the bill of costs. The court shall also have power 
at any time to amend any defect or informality in any of the special proceedings 
authorized by this chapter as may be necessary, or to cause new parties to be 
added, and to direct such further notices to be given to any party in interest as 
it deems proper; and also to appoint other commissioners in place of any who 
shall die, refuse or neglect to serve or be incapable of serving. 

Reyv., s. 2592; Code, s. 1948; 1871-2, c. 188, s. 20. 

Counsel fees to be taxed as costs include only fees of counsel for unknown parties: Durham 
v. Davis, 171-305; R. R. v. Goodwin, 110-175. 


1729. Court may make rules of procedure in. In all cases of appraisal under 
this chapter where the mode or manner of conducting all or any of the proceed- 
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ings to the appraisal and the proceedings consequent thereon are not expressly 
provided for by the statute, the courts before whom such proceedings may be 
pending shall have the power to make all the necessary orders and give the 
proper directions to carry into effect the object and intent of this chapter, and 
the practice in such eases shall conform as near as may be to the ordinary prac- 
tice in such courts. 

Rey., s. 2598; Code, s. 1949; 1871-2, c. 188, s. 21. 

Section referred to in Abernathy v. R. R., 150-97. 


1730. Change of ownership pending proceeding. When any proceedings of ap- 
praisal shall have been commenced, no change of ownership by voluntary con- 
veyance or transfer of the real estate or other subject-matter of the appraisal, 
or any interest therein, shall in any manner affect such proceeding, but the 
same may be carried on and perfected as if no such conveyance or transfer had 
been made or attempted to be made. 

Rey., s. 2594; Code, s. 1950; 1871-2, c. 138, s. 22. 


Conveyance made after proceeding commenced does not affect it: Caveness v. R. R., 172- 
305; Abernathy v. R. R., 159-340. A purchaser of land subsequent to taking as right of way 
may recover permanent damages for easement taken, and company thereby acquires easement 
and right to maintain its line thereon: Phillips v. Tel. Co., 130-513; Beal v. R. R., 136-298. 

Until a purchase or condemnation, corporation’s occupation is without title, and conveyance 
of land will pass to vendee right to compensation for damages: Livermon v. R. R., 109-52. 
Damages incident to act of an unlawful entry upon land by a railway corporation are personal 
to owner of land and do not pass by his subsequent conveyance of premises: Ibid. Pur- 
chaser, at mortgage sale, of land over which railway has secured right of entry from mort- 
gagor in possession, while not entitled to damages incident to act of entry, might recover 
compensation for land appropriated to use of company: Ibid. 

If purchaser takes the land without notice of an executory contract by the vendor to convey 
right of way, or under circumstances indicating an abandonment of the right, the fact that 
grading had been done on the land would not preclude him from claiming damages when the 
grading is completed: Beattie v. R. R., 108-425. 

Where plaintiff owns lot subject to right of way conveyed to railroad company by plaintiff’s 
grantor, railroad company holds only right to use so much of right of way as is necessary for 
its purpose, and, though company or its lessee cannot be barred by statute of limitations in case 
it should become necessary to occupy more of right of way for purposes incident to use of 
road, statute is no protection in occupying more land, though within limits of right of way, 
for trackage, etc., for other purposes: McCulloch v. R. R., 146-316; s. ¢., 149-305. 


1731. Defective title; how cured. If at any time after an attempt to acquire 
title by appraisal of damages or otherwise it shall be found that the title thereby 
attempted to be acquired is defective, the corporation may proceed anew to 
acquire or perfect such title in the same manner as if no appraisal had been 
made, and at any stage of such new proceedings the court may authorize the 
corporation, if in possession, to continue in possession, and if not in possession, to 
take possession and use such real estate during the pendency and until the final 
conclusion of such new proceedings, and may stay all actions or proceedings 
against the corporation on account thereof, on such corporation paying into court 
a sufficient sum or giving security as the court may direct to pay the compensa- 
tion therefor when finally ascertained, and in every such case the party interested 
in such real estate may conduct the Or ocee dae to a conclusion if vate corporation 
delays or omits to prosecute the same. 

Rey., s. 2595; Code, s. 1951; 1871-2, ¢. 188, s. 23. 
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1732. Title to state lands acquired. The secretary of state shall have power to 
grant to any railroad company any land belonging to the people of this state 
which may be required for the purposes of its road, on such terms.as may be 
agreed on by them, or such company may acquire title thereto by appraisal, as 
in the case of lands owned by individuals; and if any land belonging to a 
county or town is required by any company for the purposes of the road, the 
county or town officers having the charge of such land may grant such land to 
such company for such compensation as may be agreed upon. 

Reva, Ss: 2096> Code, s. 19955 aST1E27 cail3s. sy 2 

For condemnation for water supplies, see sections 7522, 7523. 


1733. Quantity which may be condemned for certain purposes: 


1. Right of way of raclroad. The width of the land condemned for any 
railroad shall not be less than eighty feet nor more than one hundred, except 
where the road may run through a town, when it may be of less width; or where 
there may be deep cuts or high embankments, when it may be of greater width. 

2. Plankroads, etc. No greater width of land than sixty feet shall be con- 
demned for the use of any plankroad, tramroad, canal, street railway or turn- 
pike; or greater width than sixteen feet for the use of any flume. 


3. Depot or station. No greater quantity of land than two acres, contig- 
uous to any railroad, plankrosdl tramroad, turnpike, flume, or canal, shall be 
condemned at one place for a depot or station. 

Rev ig 85.2001, .Code.. ss. 4707.) 1703,. 1709: Re C., Cs Gl uSS. 20 20, 29.52 1852, C.,92 5,1874-5, 
Gy SavelOOT we Cr 39. 

For the condemnation by a railroad of more than two acres for yard or terminal facili- 
ties, see this chapter, s. 1708. 

When railroad company acquires right of way it becomes invested with power to use it, not 
only to extent necessary to meet present needs, but such further demands as may arise from 
increase of its business and proper discharge of duty to public: Tighe v. R. R., 176-239; Coit 
v. Owenby, 166-136; R. R. v. Bunting, 168-579; R. R. v. Mfg. Co., 166-168; Hendrix v. R. R., 
162-9; Earnhardt v. R. R., 157-358; R. R. v. Olive, 142-257; Thomason vy. R. R., 142-318; 
R. R. v. Sturgeon, 120-225; Phillips v. Tel. Co., 1380-513; R. R. v. McCaskill, 94-746. 

Grant of easement does not preclude grantor from such use of his land himself or permit- 
ting same to others which is not in conflict therewith: Lumber Co. v. Hines Bros., 126-254, 
and cases supra. 

Right of way of specified width must be located and constructed in order to be exclusive: 
Lumber Co. v. Hines Bros., 126-254. 

Railroad company is not negligent in failing to cut down bushes or weeds on right of way 
beyond portion over which it is exercising actual control for corporate purposes; but it is 
required to keep right of way clear of such growth to outside of side ditches on either side 
of tracks: Ward v. R. R., 109-358. 

While land included in right of way of railroad company, not necessary for purposes of 
company, may be cultivated by servient owner, crop must not be of such inflammable or com- 
bustible nature, when matured or maturing, as to endanger safety of company’s passengers or 
cause injury to adjoining lands in case of ignition of such crops by sparks from company’s 
engines, for, in such case, company will have right to enter and remove such crops: R. R. 
v. Sturgeon, 120-225. 

Where complaint in ejectment by railroad to recover right of way fails to allege that neces- 
sity for it exists, action should be dismissed: R. R. v. Sturgeon, 120-225; see R. R. v. McCas- 
kill, 94-746. 

Under charter of Wilmington and Weldon Railroad Company, upon payment of damages 
assessed for right of way, land covered by road, and sixty-five feet from base of road on each 
side, becomes vested in company in fee simple: Haislip v. R. R., 102-376. 

Negligence to permit inflammable material to remain near company’s track and liable to 
ignite from emitted sparks: Aycock v. R. R., 89-321. 
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CHAPTER 34 


ESTATES 


1734. Fee tail converted into fee simple. 

1735. Survivorship in joint tenancy abolished ; proviso as to partnerships. 
1736. Survivorship among trustees. 

1737. Limitations on failure of issue. 

1738. Unborn infant may take by deed or writing. 

1739. “Heirs” construed “children” in certain limitations. 

1740. Possession transferred to use in certain conveyances. 

1741. Collateral warranties abolished ; warranties by life tenant deemed covenants. 
1742. Spendthrift trusts. 

1743. Titles quieted. 

1744. Remainders to uncertain persons; procedure for sale; proceeds secured. 
1745. Sales of contingent remainders validated. 

1746. Freeholders in petition for special taxes defined. 


1734. Fee tail converted into fee simple. Every person seized of an estate in 
tail shall be deemed to be seized of the same in fee simple; and all sales and 
conveyances, made bona fide and for valuable consideration, since the first day 
of January, one thousand seven hundred and seventy-seven, by any tenant in 
tail in actual possession of any real estate where such estate has been conveyed 
in fee simple, shall be good and effectual in law to bar any tenant in tail and 
in remainder of and from all claim, action, and right of entry whatsoever, of, in, 
and to such entailed estate, against any purchaser, his heirs, or assigns, now in 
actual possession of such estate, in the same manner as if such tenant in tail had 
possessed the same in fee simple. 

Rev., s. 1578; Code, s. 1825; R. C., c. 48, s. 1; 1784, c. 204, s. 5. 

A fee tail converted into an estate in fee simple by this section: Parrish v. Hodge, 178- 
133; Sharpe v. Brown, 177-296; Cohoon v. Upton, 174-88; Keziah v. Medlin, 173-237; Blake 
v. Shields, 172-628; Revis v. Murphy, 172-579; Harrington yv. Grimes, 163-76; Jones v. 
Ragsdale, 141-200; Sessoms v. Sessoms, 144-121; Marsh v. Griffin, 136-333; Whitfield v. 
Garris, 134-29, and eases cited; Leathers v. Gray, 101-165, and cases cited; Smith y. Brisson, 
90-284; Ward v. Jones, 40-405; Folk v. Whitley, 30-133; Ross v. Toms, 15-376; Sanders v. 
Hyatt, 8-247—but section confirmed only such alienations in fee as had been made by tenants 
in tail in possession since 1777, Minge v. Gilmour, 2-279; Wells v. Newbolt, 1-538—and when 
tenant in tail had sold in fee simple before enactment of section and purchaser actually in 
possession of land at time of passage of same, he is entitled to fee simple, Ibid.; also Moore 
v. Bradley, 3-142. 

This section will bar remainder dependent upon estate tail in possession of tenant in tail at 
time of passage of section: Lane v. Davis, 2-277. 

This act of 1784, which subsequently converted estate tail into fee simple, did not change 
original form of the acquisition, which still continued to be by purchase: Ballard v. Griffin, 
4-237. 

Section does not affect principle of law decided in Shelley’s case: Dawson y. Quinnerly, 
118-188. 

As bearing upon section, see Coon y. Rice, 29-217. Section merely referred to in Rogerson 
v. Lumber Co., 136-267; Hauser v. Craft, 134-328; Millsaps v. Estes, 134-492; Hodges v. 
Lipscomb, 133-203, 128-63; Starnes v. Hill, 112-1; Mills v. Thorne, 95-362; Patrick v. More- 
head, 85-67; Holliday v. MeMillan, 79-324; Ward yv. Jones, 40-402; Jones v. Spaight, 4-159. 


1735. Survivorship in joint tenancy abolished; proviso as to partnership. In 
all estates, real or personal, held in joint tenancy, the part or share of any tenant 
dying shall not descend or go to the surviving tenant, but shall descend or be 
vested in the heirs, executors, or administrators, or assigns, respectively, of the 
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tenant so dying, in the same manner as estates held by tenancy in common: 
Provided, that estates held in joint tenancy for the purpose of carrying on and 
promoting trade and commerce, or any useful work or manufacture, established 
and pursued with a view of profit to the parties therein concerned, are vested in 
the surviving partner, in order to enable him to settle and adjust the partner- 
ship business, or pay off the debts which may have been contracted in pursuit 
of the joint business; but as soon as the same is effected, the survivor shall 
account with, and pay, and deliver to the heirs, executors, administrators and 
assigns respectively of such deceased partner all such part, share, and sums of 
money as he may be entitled to by virtue of the original agreement, if any, 
or according to his share or part in the joint concern, in the same manner as 
partnership stock is usually settled between joint merchants and the representa- 
tives of their deceased partners. 

Rey.; s: 1579; Code, s. 13826: R. C., ¢. 43) s:.23: 1784, ¢. 204, s. 6. 

Section does not abolish joint tenancies: Rowland v. Rowland, 93-214, and eases cited— 
but only takes away right of survivorship from joint tenancies in fee, Ibid.; Blair v. Osborne, 
84-417; Powell v. Morisey, 84-421—and has no application to joint tenancies for life, Ibid.; 
Powell v. Allen, 75-450. 

Section does not prohibit contracts making rights of parties dependent upon survivorship: 
Taylor v. Smith, 116-531. 

Word ‘‘estates,’’ as used in section, defined: Bond v. Hilton, 51-180. 

TENANCY OF HUSBAND AND WIFE. A conveyance to husband and wife does not 
create a joint tenancy, but an estate by entireties: Morton v. Lumber Co., 154-278; Spruill 
v. Mfg. Co., 130-42; Gray v. Bailey, 117-439; Harrison v. Ray, 108-215; Long v. Barnes, 
87-329; Woodford y. Higly, 60-234; Todd v. Zachary, 45-286—and survivorship in such 
estates is not abolished, West v. R. R., 140-621; Gray v. Bailey, 117-439; Phillips v. Hodges, 
109-250; Woodford v. Higly, 60-234—but, husband and wife being in law but one person, 
they have each the whole estate as one person, and on the death of either, the whole estate 
continues in survivor, Ray v. Long, 132-891; Phillips v. Hodges, 109-250, quoting from Long 
v. Barnes, 87-329; Simonton vy. Cornelius, 98-433; Harrison vy. Ray, 108-216; Motley v. White- 
more, 19-537; Woodford v. Higly, 60-234; Todd v. Zachary, 45-286. 

General nature of estate by entireties explained: Moore v. Trust Co., 178-118; Freeman v. 
Belfer, 173-581. That it does not apply to personalty, see Gooch v. Bank, 176-213. Where 
husband and wife paid for the land, they will hold it by entireties: Ray v. Long, 132-891— 
and where deed was made to husband he will be declared a trustee for the wife, Murchison 
vy. Fogleman, 165-397. Where father made conveyance of land to son in consideration of 
comfortable support of himself and wife during their natural lives, in default of which 
grantee covenanted to reconvey: Held, that grantor and wife had right to demand reconvey- 
ance, on breach of covenant, in entirety, with right of survivorship: Stamper v. Stamper, 
121-251. 

A conveyance of land to husband and wife may create a tenancy in common instead of an 
estate by entireties, if the intention so appears: White v. Goodwin, 174-723; Holloway v. 
Green, 167-91; Eason v. Eason, 159-539; Highsmith v. Page, 158-226; s. ¢., 161-356; Staleup 
v. Staleup, 137-305; Isley v. Sellars, 153-374. Where one of two tenants in common makes 
a conveyance to wife of cotenant, such cotenant and wife hold as tenants in common: Isley 
v. Sellars, 153-374. 

Where a deed is made to husband and wife for partition of land owned by wife, an estate 
by entireties is not created, and the wife’s title is not changed: Kilpatrick v. Kilpatrick, 
176-182; Speas v. Woodhouse, 162-66; Sprinkle v. Spainhour, 149-223; Harrington v. Rawls, 
136-65; gs. ¢., 181-39; Harrison v. Ray, 108-215. 

In an estate by entireties neither party can convey or encumber the estate without the 
assent of the other, nor is it subject to a lien or to be taken for the debt of either party 
without the assent of the other: Bank v. McEwen, 160-414; Hood v. Mercer, 150-699; Bruce 
v. Nicholson, 109-202. But a lease by the husband without joinder of wife is valid during 
coverture: Bank y. Gornto, 161-341; Dorsey v. Kirkland, 177-520. Neither party is entitled 
to partition: Jones v. Smith & Co., 149-318. 
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A sale of an estate by entireties by husband and wife and a division of the proceeds ends 
the estate: Moore v. Trust Co., 178-118. But in a sale and payment to husband, who then 
dies, wife is entitled to the funds: Isley v. Sellars, 153-374. An absolute divorce converts 
the estate into a tenancy in common: McKinnon y. Caulk, 167-411; but a divorce a mensa 
does not destroy the estate, Freeman v. Belfer, 173-581. As to the rights and incidents 
attaching to estates by entireties generally, see Ray v. Long, 132-891; West v. R. R., 140-621, 
and cases there cited; Gray v. Bailey, 117-439; Johnson v. Kdwards, 109-466; Phillips v. 
Hodges, 109-248; Bruce v. Nicholson, 109-202; Simonton vy. Cornelius, 98-433. 

TENANCY OF COPARTNERS. Land purchased with partnership funds.is held by part- 
ners in joint tenancy: Baird v. Baird Heirs, 21-524—and if, upon death of one partner and 
the winding up of the partnership, all the proceeds from sale of land is not needed to pay 
debts, the amount that would have gone to deceased partner descends to heir as real estate, 
Summey v. Patton, 60-601; Stroud v. Stroud, 61-526—and, accordingly, the widow is entitled 
to dower in such interest of deceased partner in partnership land not needed to pay partner- 
ship debts, Patton v. Patton, 60-572; Stroud v. Stroud, 61-526; see Sparger v. Moore, 117-449. 

Claims of surviving partner upon proceeds of sale of deceased partner’s half of real estate, 
to reimburse him to amount of one-half on expenditures incurred in conduct of firm business 
and improvements put upon property, constitute encumbrance prior to claims of creditors of 
deceased partner: Mendenhall v. Benbow, 84-646. Equitable right of partnership under con- 
tract to convey land to firm, upon death of one of partners, vests in surviving partner in 
order to enable him to wind up partnership and pay its debts: McCaskill v. Lancashire, 
83-396. 

Section merely referred to in Brown vy. Ward, 103-173; Pitt v. Moore, 99-92; concurring 
opinion of Pearson, J., in Allison v. Andrews, 34-193; Waugh vy. Mitchell, 21-522. 


1736. Survivorship among trustees. In all cases where only a naked trust not 
coupled with a beneficial interest has been created or exists, or shall be created, 
and the conveyance is to two or more trustees, the right to perform the trust 
and make estates under the same shall be exercised by any one of such trustees, 
in the event of the death of his cotrustee or cotrustees or the refusal or inability 
of the cotrustee or cotrustees to perform the trust; and in eases of trusts herein 
named the trustees shall hold as joint tenants, and in all respects as joint tenants 


held before the year one thousand seven hundred and eighty-four. 
Rev., s. 1580; 1885, ¢c. 327, s. 1. 
As to statute of limitations, see section 419. 


Executors and administrators hold as joint tenants, see section 172. Under provision of 
section that trustees shall hold as joint tenants in all respects as joint tenants held before 
1784, where limitation had barred entry of one trustee, entry of cotrustees also barred: Webb 
v. Borden, 145-188; Cameron y. Hicks, 141-21. 

Trustees are seized as joint tenants and not as tenants in common, Webb vy. Borden, 145- 
188; Cameron y. Hicks, 141-21. 


As to survivor of two or more mortgagees or trustees executing the power of sale in mort- 
gage or deed of trust, see section 2582. 


1737. Limitations on failure of issue. Every contingent limitation in any deed 
or will, made to depend upon the dying of any person without heir or heirs of 
the body, or without issue or issues of the body, or without children, or offspring, 
or descendant, or other relative, shall be held and interpreted a limitation to 
take effect when such person dies not having such heir, or issue, or child, or 
offspring, or descendant, or other relative (as the case may be) living at the 
time of his death, or born to him within ten lunar months thereafter, unless the 
intention of such limitation be otherwise, and expressly and plainly declared in 
the face of the deed or will creating it: Provided, that the rule of construction 
contained in this section shall not extend to any deed or will made and executed 


before the fifteenth of January, one thousand eight hundred and twenty-eight. 
Reyv., Ss. 1581; Code, s. 13827; R. C., c. 48, s. 3; 1827, ¢. 7. 
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It is the policy of the law to favor the early vesting of estates: McDonald vy. Howe, 178- 
257; Radford y. Rose, 178-288. This section fixes a definite time when the estate of the 
first taker becomes absolute: Bell v. Keesler, 175-525. It applies only to instruments exe- 
cuted since January 15, 1828: Sain v. Baker, 128-258;. Weeks v. Weeks, 40-111. For the 
old rule of construction, see Hilliard v. Kearney, 45-221; Patterson v. McCormick, 177-448. 

“‘Dying without heirs or issue,’’ upon which a limitation over takes effect, is referable to 
the death of the first taker of the fee without issue living at the time of his death, and not 
to the death of any other person or to any intermediate period, unless it is clearly indicated 
otherwise in the instrument creating the estate: Patterson v. McCormick, 177-448 (discussing 
the rule and collecting the cases); Sharpe v. Brown, 177-294; Williams v. Blizzard, 176-146; 
Smith v. Parks, 176-406; Robertson vy. Andrews, 175-492; Bank v. Murray, 175-62; Whitfield 
v. Douglass, 175-46; Kirkman y. Smith, 174-603; s. ¢., 175-579; Bowden v. Lynch, 173-208; 
O’Neal v. Borders, 170-483; Hobgood v. Hobgood, 169-485; Burden y. Lipsitz, 166-523; Rees 
v. Williams, 164-128; s. ¢., 165-201; Smith v. Lumber Co., 155-389; Perrett v. Bird, 152-220; 
Sessoms v. Sessoms, 144-121; Sain v. Baker, 128-259; Kornegay v. Morris, 122-202; Buchanan 
v. Buchanan, 99-308; Smith v. Brisson, 90-284; Hathaway v. Harris, 84-98. 

An estate to grantee for life, with remainder to the heirs of grantor, is construed to be an 
estate to the children of grantor: Thompson v. Batts, 168-333. The term ‘‘children’’ con- 
strued not to include ‘‘grandchildren’’: s. ¢., 168-530. ‘‘Bodily heirs’’ and ‘‘lawful heirs 
of her body’’ construed to mean children: Kornegay v. Cunningham, 174-209; Albright v. 
Albright, 172-351. 

A devise to a child ‘‘and the lawful heirs of his body lawfully begotten,’’ and a further 
provision that upon the death of either of testator’s children his share should go to the sur- 
vivor, with other contingent limitations: Held, that the two items should be construed to- 
gether, and constituted a defeasible fee: Perrett v. Bird, 152-220. 

Section does not change application of doctrine of shifting uses and executory devises in 
determining nature and extent of precedent estate: Sessoms v. Sessoms, 144-121. Section 
does not interfere with application of rule in Shelley’s case in determining nature and extent 
of precedent estate: King v. Utley, 85-61. 

For limitations held good under section, see Sanderlin v. Deford, 47-75; Garland yv. Watt, 
26-287; Moore v. Barrow, 24-436; Tillman vy. Sinclair, 23-183. 

For cases prior to enactment of section, see Gibson v. Gibson, 49-425; Weatherly v. Arm- 
field, 30-25; Hollowell v. Kornegay, 29-261; Brantley v. Whitaker, 27-225; Cox y. Marks, 
27-361; State v. Skinner, 26-57; Robards v. Jones, 26-54; Brown v. Brown, 25-134. 

Section merely referred to in Lockhart v. Covington, 132-471; Miller v. Churchill, 78-374; 
Lee vy. Oates, 171-717; Springs v. Hopkins, 171-486; Staton v. Godard, 148-434. 


1738. Unborn infant may take by deed or writing. An infant unborn, but in 
esse, shall be deemed a person capable of taking by deed or other writing any 
estate whatever in the same manner as if he were born. 

Rey., Ss. 1582; Code, s. 13828; R. C., c. 43; s. 4. 

Child en ventre sa mere at time of execution of deed to heirs of a living person takes as 
tenant in common with living children: Powell v. Powell, 168-561; Campbell v. Everhart, 
139-503; Graves v. Barrett, 126-267—so also where deed made to a woman ‘‘and her chil- 
dren,’’ Heath v. Heath, 114-547—but child born more than a year after execution of instru- 
ment will not take, Ibid. 

An estate to A. for life, remainder to his children in fee, will include those in existence at 
the time and those born afterward during the continuance of the particular estate: Powell 


v. Powell, 168-561. 
For interesting case prior to enactment of section, see Dupree v. Dupree, 45-164. 
Section merely referred to in Deal v. Sexton, 144-159. 


1739. ‘‘Heirs’’ construed ‘‘children’’ in certain limitations. A limitation by 
deed, will, or other writing, to the heirs of a living person, shall be construed 
to be to the children of such person, unless a contrary intention appear by the 
deed or will. 

Rev., s. 1588; Code, s. 1829; R. C., c. 48, s. 5. 
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Deed to heirs of living person construed to be limitation to children of such person, and 
includes after-born children: Graves v. Barrett, 126-267; Campbell v. Everhart, 139-503— 
applies to all who fill the description at the time the particular precedent estate terminates, 
Cooley v. Lee, 170-18—but where estate settled on one for life, with power of appointment in 
fee, by writing, to take effect after her death, and in case of a failure to appoint, then to 
heirs of donee for life, word ‘‘heirs’’ does not come within section so as to be interpreted 
‘‘children,’’ Graves v. Trueblood, 96-495. 

Words ‘‘and lawful heirs of her body’’ in instrument to be taken as implying children, 
nothing to contrary appearing: Jarvis v. Davis, 99-40; see, also, Kornegay vy. Cunningham, 
174-209; Albright v. Albright, 172-351. 

Where bequest immediate, not dependent upon preceding limited estate, to heirs of living 
person, and children of such person are illegitimate, they are entitled to take under section: 
Howell v. Tyler, 91-207; see Smith v. Brisson, 90-284. 

An estate granted to ‘A. for life and then to the heirs of C., who is living, section applies: 
Condor v. Secrest, 149-201. 

Where there is a conveyance to a living person, with a limitation to his heirs, section does 
not apply: Thompson vy. Batts, 168-333; Jones v. Ragsdale, 141-200; Marsh vy. Griffin, 136- 
334. This would come under the rule in Shelley’s case, which is not abolished by this section: 
Nichols v. Gladden, 117-499; Starnes v. Hill, 112-1; Chamblee v. Broughton, 120-170; but see 
Howell v. Knight, 100-254; Jenkins v. Jenkins, 96- 254. 

As distinguished from the rule stated in this section, the rule in Shelley’s case is recog- 
nized in this state; for explanation and applications of this rule, see Nobles v. Nobles, 177- 
243; Byrd vy. Byrd, 176-113; Daniel v. Harrison, 175-120; White v. Goodwin, 174-723; Cohoon 
v. Upton, 174-88; Smith v. Smith, 173-124; Ford v. McBrayer, 171-420; McSwain vy. Wash- 
burn, 170-363; Robeson v. Moore, 168-388; Jones v. Whichard, 163-243; Cotten v. Moseley, 
159-1; Puckett v. Morgan, 158-845; Price vy. Griffin, 150-523; Smith vy. Proctor, 139-314; 
Wool vy. Fleetwood, 136-460; May v. Lewis, 132-115; Edgerton v. Aycock, 123-134; Chamblee 
v. Broughton, 120-170; Stamnes V eels aay 

Cases in which the rule in Shelley’s case did not apply: Smith v. Moore, 178-370; Radford 
v. Rose, 178-288; Kornegay v. Cunningham, 174-209. 

Section merely referred to in Hodges v. Fleetwood, 102-125; King v. Utley, 85-61; Miller 
v. Churchill, 78-374. 


1740. Possession transferred to use in certain conveyances. By deed of bar- 
gain and sale, or by deeds of lease and release, or by covenant to stand seized 
to use, or deed operating by way of covenant to stand seized to use, or otherwise, 
by any manner or means whatsoever it be, the possession of the bargainor, 
releasor, or covenanter shall be deemed to be transferred to the bargainee, 
releasee, or person entitled to the use, for the estate or interest which such per- 
son shall have in the use, as perfectly as if the bargainee, releasee or person 
entitled to the use had been enfeoffed at common law with livery of seizin of the 
land intended to be conveyed by such deed or covenant. 

Rev., s. 1584; Code, s. 18380; R. C., ¢. 48, s. 6; 27 Hen. VIII, c. 10. 

Estate of freehold to commence in futuro can be conveyed by deed of bargain and sale 
operating under section: Savage v. Lee, 90-320. 

As to necessity of consideration and effect of lack of consideration in conveyance to use, 
see Pittman v. Pittman, 107-163; Ivey v. Granberry, 66-227; Springs v. Hawks, 27-30, A 
fee simple may be limited after a fee simple either by deed or will by operation of statute 
of uses; if by deed, it is a conditional limitation; if by will, it is an executory devise: Smith 
v. Brisson, 90-284. As to whether a use can be executed upon a use, see Rowland v. Row- 
land, 93-221; Jones v. Jones, 164-320. 

Where estate conveyed to trustee to preserve contingent remainders, this section will not 
execute the use: Cameron v. Hicks, 141-21. 

In case of a passive trust the statute vests the estate in the cestui que trust: Lee v. Oates, 
171-717; Springs v. Hopkins, 171-486; McKenzie v. Kirby, 114-425—the cestui que trust can 
call for legal title, and a court of equity will force trustee to convey it to him, Perkins v. 
Brinkley, 133-154; McKenzie v. Sumner, 114-425; Jasper v. Maxwell, 16-357; Turnage v. 
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Greene, 53-63; see, however, Wilder v. Ireland, 53-85; Kirby v. Boyette, 118-263—-when there 
will be a merger of the legal and equitable estates, Odom v. Morgan, 177-367. 

The words ‘‘for the sole and separate use,’’ or equivalent language, qualifying estate of 
trustee for a married woman, must be construed as manifesting intent on part of grantor to 
limit her right of alienation to mode and manner expressly provided in instrument by which 
estate created: Kirby v. Boyette, 118-244. 

Where one devised in 1828 to trustee to use and benefit of a woman for her life, remainder 
to use of all her children: Held, that by force of this section the legal estate for life was 
executed in woman, and that legal estate in remainder passed to children she had at time of 
devise, subject to participation of such as she might thereafter have: Wilder v. Ireland, 53-85. 

A trust for the separate use of a married woman is a passive trust, if created since the con- 
stitution of 1868, unless there are active duties to be performed by the trustee: Freeman vy. 
Lide, 176-4384, citing Perkins v. Brinkley, 133-154, and distinguishing Kirby v. Boyette, 118- 
244, and Hardy v. Holley, 84-669. 

A deed in trust to allow the daughter to enjoy the rents and profits during her life, with 
remainder over, conveys equitable life estate, but not the right to have the value of such life 
estate in money upon sale of the property: Braddy v. Dail, 156-30. 

Cases bearing on subject of uses: Hogan v. Strayhorn, 65-279; Bruce vy. Faucett, 49-391; 
Davenport v. Wynne, 28-128; Harrison v. Battle, 21-215. 


1741. Collateral warranties abolished; warranties by life tenants deemed cove- 
nants. All collateral warranties are abolished; and all warranties made by any 
tenant for life of lands, tenements or hereditaments, the same descending or 
coming to any person in reversion or remainder, shall be void; and all such war- 
ranties, as aforesaid, shall be deemed covenants only, and bind the covenanter 
in hke manner as other obligations. 

Rey., s. 1587; Code, s. 1884; R. C., ec. 48, s. 10; 4 Anne, c. 16, s. 21; 1852, c. 16. 


Title by estoppel and by rebutter explained: Olds v. Cedar Works, 173-161; Weeks v. 
Wilkins, 139-215. 

Warranty has the effect of a personal covenant: Hauser v. Craft, 134-319; Smith v. Ingram, 
130-102; see, also, Wiggins v. Pender, 132-628. 

Where a father, having a life estate only, makes deed in fee for land, with warranty, his 
heir, with or without assets, is rebutted by warranty, except in cases where rule of common 
law changed by statute or where the heir can connect himself with outstanding remainder or 
reversion: Southerland vy. Stout, 68-446. The warranty in the deed of the life tenant cannot 
defeat the remainder of the heirs by way of rebutter: Starnes v. Hill, 112-13, citing Moore 
vy. Parker, 34-129. Where tenant by curtesy conveys land belonging to wife, in fee with 
general warranty, right of heirs of wife to land not rebutted by warranty: Johnson v. Brad- 
ley, 31-362. Where land devised to person for life and at death of life tenant to children 
thereof, such children not estopped by deed with covenant of warranty executed by life tenant: 
Hauser v. Craft, 134-319; Starnes v. Hill, 112-13; Brown v. Ward, 103-173; Southerland y. 
Stout, 68-446; Moore vy. Parker, 34-129. 

Section merely referred to in Whitesides v. Cooper, 115-577. 


1742. Spendthrift trusts. It is lawful for any person by deed or will to con- 
vey any property, which does not yield at the time of the conveyance a clear 
annual income exceeding five hundred dollars, to any other person in trust to 
receive and pay the profits annually or oftener for the support and maintenance 
of any child, grandchild or other relation of the grantor, for the life of such child, 
grandchild or other relation, with remainder as the grantor shall provide; and 
the property so conveyed shall not be liable for or subject to be seized or taken 
in any manner for the debts of such child, grandchild or other relation, whether 
the same be contracted or incurred before or after the grant. 

Rev., s. 1588; Code, s. 1335; 1871-2, c. 204, s. 1. 

Provisions of section should be at least substantially complied with to create trust with 
incidents contemplated by same: Gray v. Hawkins, 133-l1—and where no declaration of trust 
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in deed, nor any limitation of estate to life of child or grandchild, such deed inoperative under 
section, Ibid.; see, also, Vaughan v. Wise, 152-31. 

This is an active trust, and no part of the income is vested in the beneficiary, but is only 
to be used for his benefit: Fowler v. Webster, 173-442. 


1743. Titles quieted. An action may be brought by any person against another 
who claims an estate or interest in real property adverse to him for the purpose 
of determining such adverse claims; and by any man or woman against his or 
her wife or husband or alleged wife or husband who have not lived together as 
man and wife within the two years preceding, and who at the death of such 
plaintiff might have or claim to have an interest in his or her estate, and a decree 
for the plaintiff shall debar all claims of the defendant in the property of the 
plaintiff then owned or afterwards acquired: Provided, that no such relief shall 
be granted against such husband or wife or alleged wife or husband, except in 
case the summons in said action is personally served on such defendant. 

If the defendant in such action disclaim in his answer any interest or estate 
in the property, or suffer judgment to be taken against him without answer, the 
plaintiff cannot recover costs. In any case in which judgment has been or shall 
be docketed, whether such judgment is in favor of or against the person bringing 
such action, or is claimed by him, or affects real estate claimed by him, or whether 
such judgment is in favor of or against the person against whom such action 
may be brought, or is claimed by him, or affects real estate claimed by him, the 
lien of said judgment shall be such claim of an estate or interest in real estate 
as is contemplated by this section. 

Rev., s. 1589; 1893, c. 6; 1903, c. 763; 1907, c. 888. 

Steps leading to the adoption of section explained: Crockett v. Bray, 151-615. It is in the 
nature of the equitable remedy to remove a cloud upon title, and is to be liberally construed: 
Nobles v. Nobles, 177-243; Power Co. v. Power Co., 175-668; s. ¢., 171-248; Satterwhite v. 
Gallagher, 173-525; Christman y. Hilliard, 167-4; Campbell v. Cronly, 150-457. 

Plaintiff need not be in possession to bring the action: Speas v. Woodhouse, 162-66; 
Swindell v. Smaw, 156-1; Land Co. v. Lange, 150-26; McLean v. Shaw, 125-492; Daniels v. 
Fowler, 120-14—and plaintiff can maintain such action without showing that defendant is an 
occupant or any more than claimant of land in controversy, Burgess v. Burgess, 117-447. 
Action to determine conflicting claims to land may be treated as action of ejectment, when 
complaint alleges ownership in plaintiff and possession in defendant: Hines v. Moye, 125-8; 
Kerner v. Cottage Co., 123-294. Where plaintiff is in possession of lands, and court finds 
defendant’s claim to be invalid, action should not be dismissed: Rumbo v. Mfg. Co., 129-9— 
but decree should be entered removing the cloud from title, Ibid. 

The action may be maintained to remove tax deed as cloud upon title: Rexford v. Phillips, 
159-213; Beck v. Meroney, 135-532; Edwards v. Lyman, 122-741—to remove attachment lien, 
Crockett v. Bray, 151-615—by married woman to determine validity of contract, Satterwhite 
v. Gallagher, 173-525—by devisee to determine interest conveyed in a devise, Nobles v. Nobles, 
177-243; Smith v. Smith, 173-124—to restrain the enforcement of a judgment for the sale of 
land, Little vy. Efird, 170-187—to have the record of will executed in another state and recorded 
here, removed, McEwan v. Brown, 176-249—to determine the validity of restrictive covenants 
in a deed, Guilford v. Porter, 167-366—by the grantor in a deed held in escrow, Board of Ed. v. 
Development Co., 159-162—between parties claiming under the same deed, Byrd v. Byrd, 176- 
113—to remove a registered mortgage which appears to be valid, McArthur v. Griffith, 147- 
545—to correct a deed to convey a fee instead of a life estate, McLamb v. McPhail, 126-218— 
to have a deed under execution sale declared void as against a married woman, Rutherford 
v. Ray, 147-253. 

Defendant may ask for affirmative relief under this section, and plaintiff cannot take non- 
suit: McLean v. McDonald, 173-429. 

Should purchaser at execution sale delay to commence suit for possession, claimant to title, 
whether in or out of possession, could proceed under section against such purchaser: McLean 
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y. Shaw, 125-491. Case rendered nugatory by amendment of 1903: Ibid. An injunction may 
be granted as proper remedy: Power Oo. v. Power Co., 175-668; Mortgage Co. v. Long, 113- 
123. No defense bond required: Timber Co. v. Butler, 134-50. 

For cases prior to enactment of section, see Duncan v. Hall, 117-443; McNamee v. Alex- 
ander, 109-242; Peacock v. Stott, 104-154; Murray v. Hazell, 99-168; Byerly v. Humphrey, 
95-151; Pearson v. Boyden, 86-585; Busbee v. Lewis, 85-332; Busbee v. Macy, 85-329; Thig- 
pen v. Pitt, 54-49. 

As bearing upon section, see Edwards v. Lyman, 122-741; Younger v. Ritchie, 116-782; 
Webster v. Williams, 153-309; Heptinstall v. Newsome, 146-503. 

Section merely referred to in Jones v. Ballou, 139-527; Hill v. Gettys, 135-377; Olmsted 
v. Smith, 133-585; Treadaway v. Payne, 127-436; Cowles v. McNeill, 125-388. 


1744. Remainders to uncertain persons; procedure for sale; proceeds secured. 
In all cases where there is a vested interest in real estate, and a contingent 
remainder over to persons who are not in being, or when the contingency has 
not yet happened which will determine who the remaindermen are, there may 
be a sale of the property by a proceeding in the superior court at term time, 
which proceeding shall be conducted in the manner pointed out in this section. 
Such proceedings may be commenced by summons by any person having a vested 
interest in the land, and all persons in esse who are interested in said land shall 
be made parties defendant and served with summons as in other civil actions, 
and upon nonresidents or persons whose names and residences are unknown, by 
publication as now required by law or such service in lieu of publication as now 
provided by law. In cases where the remainder will or may go to minors or 
persons under other disabilities, or to persons not in being, or whose names and 
residences are not known, or who may in any contingency become interested in 
said land, but because of such contingency cannot be ascertained, the judge of 
the superior court shall, after due inquiry of persons who are in no way inter- 
ested in or connected with such proceeding, designate and appoint some discreet 
person as guardian ad litem to represent such remaindermen, upon whom sum- 
mons shall be served as provided by law for other guardians ad litem, and it 
shall be the duty of such guardian ad litem to defend such actions, and when 
counse! is needed to represent him, to make this known to the judge, who shall 
by an order give instructions as to the employment of counsel and the payment of 
fees. 

The court shall, if the interest of all parties require or would be materially 
enhanced by it, order a sale of such property or any part thereof for reinvest- 
ment, either in purchasing or in improving real estate, less expense allowed by 
the court for the proceeding and sale, and such newly acquired or improved 
real estate shall be held upon the same contingencies and in like manner as was 
the property ordered to be sold. The court may authorize the loaning of such 
money subject to its approval until such time when it can be reinvested in real 
estate. 

The court may authorize the temporary reinvestment, pending final investment 
in real estate, of funds derived from such sale in coupon bonds of the United 
States of America (commonly ealled Liberty Bonds) issued incident to the late 
war between the United States and the Imperial German Government; but in 
the event of such reinvestment, the commissioners, trustees or other officers 
appointed by the court to hold such funds shall hold the bonds in their possession 
and shall pay to the life tenant and owner of the vested interest in the lands 
sold only the interest accruing on and evidenced by the coupons attached to the 
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bonds, and the principal of the bonds shall be held subject to final reinvestment 
and to such expense only as is provided in this section. Temporary reinvest- 
ments, as aforesaid, in liberty bonds heretofore made with the approval of the 
court of all or a part of the funds derived from such sales are ratified and 


declared valid. 

Reyv., s. 1590; 1908, c. 99; 1905, c. 548; 1907, cc. 956, 980; 1919, c. 17. 

See, also, sections 3235, 3245. This section is constitutional; it also applies to estates 
created prior to its enactment: Springs v. Scott, 132-548; Anderson y. Wilkins, 142-159; 
Smith v. Miller, 151-620. 

Purpose of this enactment reviewed in Hodges v. Lipscomb, 133-202; Springs v. Scott, 
132-548. Power of court to sell contingent interests: Smith v. Witter, 174-616; Trust Co. 
v. Nicholson, 162-257; Smith v. Miller, 155-242, 152-314, 151-620. Court may order public 
or private sale: Sutton v. Craddock, 174-274; Ryder v. Oates, 173-569; McAfee v. Green, 
143-411. 

Court has power hereunder where there is a vested interest in real estate and contingent 
remainder over to persons not in being, or when contingency has not happened which will 
determine who remaindermen are, to order sale by conforming to procedure prescribed by 
section: Springs v. Seott, 132-548; Dunn vy. Hines, 164-113; Vinson v. Wise, 159-653. 

Decree should provide for investment of fund in such way as court may deem best for pro- 
tection of all persons who have or may have remote or contingent interests: Springs v. Scott, 
132-548; Thompson v. Rospigliosi, 162-145; Pendleton v. Williams, 175-248; Dawson v. Wood, 
177-158; McLean v. Caldwell, 178-424. The purchaser is not required to see to proper appli- 
cation of the funds: McLean vy. Caldwell, 178-424. 

Clerk of court has no jurisdiction of action to sell property for reinvestment, etc., under 
section: Smith v. Witter, 174-616; Smith v. Gudger, 133-627—though where case carried to 
superior court on appeal same will be retained for hearing, Ibid. 

In action for sale of land for reinvestment in which are contingent interests, it is sufficient 
to make parties those who would, by happening of contingency, have estate therein at time 
of commencing action: Bullock v. Oil Co., 165-63; O’Hagan y. Johnson, 163-197; Hodges v- 
Lipscomb, 133-199—and persons not in being, who may have interest in property invested, not 
necessary parties in action for sale thereof and reinvestment, Smith v. Gudger, 133-627— 
though where remainder may go to minors, or persons not in esse, or unknown, court may 
appoint guardian ad litem to represent such parties, Hodges v. Lipscomb, 133-199. 

Contingent remaindermen, not represented either by guardian or attorney, and not named 
in precess, pleadings or decree, not bound by proceedings for partition instituted by other 
remaindermen and life tenant: Whitesides v. Cooper, 115-570. ; 

- As to assignments of contingent remainders, see Kornegay vy. Miller, 137-659. 

For cases prior to enactment of section, see Hodges v. Lipscomb, 128-57; Marsh y. Dellinger, 
127-360; Hutchison v. Hutchison, 126-671; Yancey’s case, 124-151; Smith v. Smith, 118- 
735; Overman v. Tate, 114-571; Aydlett v. Pendleton, 111-28; Young y. Young, 97-132; 
Justice v. Guion, 76-442. 


1745. Sales of contingent remainders validated. In all cases where property 
has been conveyed by deed, or devised by will, upon contingent remainder, execu- 
tory devise, or other limitation, where a judgment of a superior court has been 
rendered authorizing the sale of such property discharged of such contingent 
remainder, executory devise or other limitation in actions or special proceedings 
where all persons in being who would have taken such property if the con- 
tingency had then happened were parties, such judgment shall be valid and 
binding upon the parties thereto and upon all other persons not then in being: 
Provided, that nothing herein contained shall be construed to impair or destroy 
any vested right or estate. 

Rey., s. 1591; 1905, e. 93. 


For deeds of revocation of future interests made to persons not in esse, see Conyey- 
ances, Art. 1, s. 996. 


The enactment of this section was a valid exercise of legislative power: Anderson y. 
Wilkins, 142-154; Dunn v. Hines, 164-113; Bullock y. Oil Co., 165-63. 
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1746. Freeholders in petition for special taxes defined. In all cases where a 
petition by a specific number of freeholders is required as a condition precedent 
to ordering an election to provide for the assessment or levy of taxes upon realty, 
all residents of legal age owning realty for life or longer term, irrespective of sex, 
shall be deemed freeholders within the meaning of such requirement. 

1915, ef 22: 


The term ‘‘freeholders’’ in a petition for election under Revisal, sec. 4115 (now section 
5526), was held not to include women: Gill v. Comrs., 160-176. But women are included 
under the term for special purpose in this section: Chitty v. Parker, 172-126. 
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CHAPTER 35 


EVIDENCE 


Art. 1. STATUTES. 


1747. Printed statutes and certified copies evidence. 
1748. Martin’s collection of private acts. 

1749. Laws of other states or foreign countries. 
1750. Town ordinances certified. 


ART. 2. GRANTS, DEEDS, AND WILLS. 


1751. Copies certified by secretary of state. 

1752. Certified copies of grants and abstracts. 

1753. Certified copies of grants and abstracts recorded. 

1754. Copies of grants certified by clerk of secretary of state validated. 
1755. Copies of grants in Burke. 

1756. Copies of grants in Moore. 

1757. Copies of grants in Onslow. 

1758. Certain deeds dated before 1835 evidence of due execution. 
1759. Certified copies of maps of Cherokee lands. — 

1760. Certified copies of certain surveys and maps obtained from the State of Tennessee. 
1761. Evidence of title under H. E. McCulloch grants. 

1762. Conveyances or certified copies evidence of title under McCulloch. 

1763. Certified copies of registered instruments evidence. 

1764. Common survey of contiguous tracts evidence. 

1765. Certified copies registered in another county and used in evidence. 

1766. Deeds and records thereof lost, presumed to be in due form. 

1767. Local: Recitals in tax deeds in Haywood and Henderson. 

1768. Local: Copies of records from Tyrrell. 

1769. Local: Records of partition in Duplin. 

1770. Local: Records of wills in Duplin. 

1771. Local: Records of deeds and wills in Anson. 

1772. Local: Records of wills in Brunswick. 

1778. Copies of wills. 

1774. Copies of wills in secretary of state’s office. 

1775. Copies of wills recorded in wrong county. 

1776. Copy of will proved and lost before recorded. 

1777. Certified copies of deeds and wills from other states. 

1778. Copies of lost records in Bladen. 


° 


ArT. 8. PUBLIC RECORDS. 
1779. Copies of official writings. 
1780. Authenticated copies of public records. 
1781. Authenticated copy of record of administrations. 


Art. 4. OTHER WRITINGS IN EVIDENCE. 
1782. Proof by attesting witness not required. 
1783. Parol evidence to identify land described. 
1784. Proof of handwriting by comparison. 
1785. Bills of lading in evidence. 
1786. Book accounts under sixty dollars. 
1787. Book accounts proved by personal representative. 
1788. Copies of book accounts in evidence. 
1789. Itemized and verified accounts. 


ART. 5. Lire TABLES. 


1790. Mortuary tables as evidence. 
1791. Present worth of annuities. 


Art. 6. COMPETENCY OF WITNESSES. 
1792. Witness not excluded by interest or crime. 
1793. Parties competent as witnesses. 
1794. Parties not competent witnesses in certain cases. 
1795. A party to a transaction excluded, when the other party is dead. 
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1796. Executors may testify as to estates in their hands. 

1797. Communications between attorney and client. 

1798. Communications between physician and patient. 

1799. Defendant in criminal action competent but not compellable to testify. 
1800. Testimony enforced in certain criminal investigations ; immunity. 
1801. Husband and wife as witnesses in civil actions. 

1802. Husband and wife as witnesses in criminal actions. 


ArT. 7. ATTENDANCE OF WITNESSES. 


1803. Issue and service of subpoena. 

1804. Attendance before referee or commissioner. 

1805. Subpcena duces tecum issued. 

1806. Subpoenas and depositions upon removal of cause. 

1807. Witnesses attend until discharged ; effect of nonattendance. 
1808. Witnesses exempt from civil arrest. 


ArT. 8. DEPOSITIONS. 


1809. Manner of taking depositions in civil actions. 

1810. Notice required for taking depositions. 

1811. Publication of notice in case of nonresident. 

1812. Depositions for defendant in criminal actions. 

1818. Depositions in justices’ courts. 

1814. Depositions before municipal authorities. 

1815. Depositions in quo warranto proceedings. 

1816. Commissioner may subpcena witnesses and punish for contempt. 
1817. Attendance before commissioner enforced. 

1818. Remedies against defaulting witness before commissioner. 
1819. Objection to deposition before trial. 

1820. Deposition not quashed before trial begun. 

1821. When depositions may be read on the trial. 

1822. Depositions taken in the state to be used in another state. 


ArT. 9. INSPECTION AND PRODUCTION OF WRITINGS. 


1823. Inspection of writings. 
1824. Production of writings. 
1825. Admission of genuineness. 


ArT. 10. CONFEDERATE CURRENCY. 
1826. Scale of depreciation. 


Art. 1. Svrarurss 


1747. Printed statutes and certified copies evidence. All statutes, or joint reso- 
lutions, passed by the general assembly may be read in evidence from the printed 
statute book; or a copy of any act of the general assembly certified by the secre- 
tary of state shall be received in evidence in every court. 

Rey., ss. 1592, 1593 ; Code, ss. 1839, 1840; R. C., c. 44, ss. 4, 5; 1826, ¢. 7. 


Where act published in printed public laws of state every person has right to read same in 
evidence as the law in any court of state: Range Co. v. Carver, 118-337. 

Cases referring to section: Wilson v. Markley, 133-622; Durham v. R. R., 108-403. 

As to pleading private statutes, see section 541. 


1748. Martin’s collection of private acts. Any private act published by Fran- 
cis X. Martin, in his collection of private acts, shall be received in evidence in 
every court. 

Rey., s. 1593 ; Code, s. 1340; R. C., c. 44, s. 5; 1826, ¢. 7, s. 2. 


1749. Laws of other states or foreign countries. A printed copy of a statute, 
or other written law, of another state, or of a territory, or of a foreign country, 
or a printed copy of a proclamation, edict, decree or ordinance, by the executive 
thereof, contained in-a book or publication purporting or proved to have been 
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published by the authority thereof, or proved to be commonly admitted as 
evidence of the existing law, in the judicial tribunals thereof, shall be evidence 
of the statute, law, proclamation, edict, decree, or ordinance. The unwritten or 
common law of another state, or of a territory, or of a foreign country, may be 
proved as a fact by oral evidence. The books of the reports of cases, adjudged 
in the courts thereof, shall also be admitted as evidence of the unwritten or 
common law thereof. And either party may also exhibit a copy of the law of such 
state, territory, or foreign country, duly certified by the secretary of state of 
this state as having been copied from a printed volume of the laws of such state, 
territory or country, on file in the state or supreme court library, or in the 
offices of the governor or secretary of state. 

Rey., s. 1594; Code, s. 18388; R. C., ¢. 44, s. 3; 1823, ec. 1198, ss. 1, 3; C. C. P., s. 360. 

See, also, section 3252. Courts will not take judicial notice of statutes of another state: 
Hall v. R. R., 146-345; Coal and Ice Co. v. R. R., 144-732; Waters v. R. R., 108-349; Hilliard 
v. Outlaw, 92-266; Hooper v. Moore, 50-130—or of a foreign country, Waters v. R. R., 108- 
“ 349; Hooper v. Moore, 50-130—but printed copy of statute of another state contained in book 
purporting to have been published by authority thereof admissible to prove existence of such 
statute, Copeland v. Collins, 122-619; Balk v. Harris, 122-64. 

What is statute law of another state is question of fact to be proved like any other fact: 
Miller v. R. R., 154-441; Gooch vy. Faucett, 122-270; Hilliard v. Outlaw, 92-266; Hooper v. 
Moore, 50-130; State v. Jackson, 13-563; Moore v. Gwynn, 27-187. Semble, that unless 
pleaded and proven, presumption is that statutory law of another state same as this state: 
Lassiter v. R. R., 136-89. 

Regulations of United States department of agriculture made pursuant to statute, and in- 
tended to control conduct of general public, are not foreign laws within meaning of section 
when such regulations operate and take effect in this state: State v. R. R., 141-846. 

Transcript of statute, once duly certified by secretary of state according to law, evidence at 
all times of its being in force in conformity with terms, unless repeal shown: State v. Cheek, 
35-114. Certificate of secretary of state as to statutes of another state, given in pursuance of 
section, is evidence in criminal as well as civil cases: State v. Patterson, 24-346. Section sub- 
stantially complied with by certificate under hand and private seal of secretary of state, 
accompanied by certificate of governor, under seal of state, as to official character of secretary 
of state: State v. Jackson, 13-563. 

Common law of foreign state is presumed to be same as this state: Miller v. R. R., 154-441; 
Carriage Co. v. Dowd, 155-307; Lassiter v. R. R., 136-89; Hall v. R. R., 146-345; Brown v. 
Pratt, 56-202; Griffin v. Carter, 40-413. But if not admitted or presumed, it must be proved 
as any other fact: Keesler v. Ins. Co., 177-394; Harrison v. R. R., 168-382; s. ¢., 171-751; 
Moore y. Gwynn, 27-187. 

Any person claiming to know common or unwritten laws of ancther state or foreign country 
may testify to and explain them before courts and juries: State v. Behrman, 114-797; Temple 
v. Pasquotank Co., 111-36—and jury should consider not only veracity of witnesses who give 
legal opinions, but their reputation, character, learning and legal standing, and determine for 
themselves how much weight they will give opinions, Hancock v. Tel. Co., 142-163. 

When the law of another state has been proved, its construction is for the court: Keesler 
v. Ins. Co., 177-394; Harrison vy. R. R., 168-382; s. ¢., 171-751; Hooper v. Moore, 50-130; 
Moore v. Gwynn, 27-187. 

Laws of this state at time of cession of Tennessee must be taken to be laws of that state 
until shown that they have been altered or repealed: State v. Patterson, 24-346. 

Where copy of statute of another state has been received in evidence in court below, upon 
insufficient proof, if it is made to appear to supreme court from official and proper source 
that copy so received was correct, a venire de novo will not be awarded for that error: MecDu- 
gald v. Smith, 33-576. 

A certificate of an act of South Carolina reciting the title of a prior act not sufficient as 
evidence of such prior act: State v. Welsh, 10-404. 

As to the law concerning subject-matter of this section prior to 1823, see State v. Behrman, 
114-804; State v. Twitty, 9-441. 
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1750. Town ordinances certified. In the trial of appeals from mayors’ courts, 
when the offense charged is the violation of a town ordinance, a copy of the 
ordinance alleged to have been violated, certified by the mayor, shall be prima 
facie evidence of the existence of such ordinance. 


Rev., s. 1595; 1899, c. 277, s. 2. 
For pleading ordinances and printed ordinances as evidence, see Municipal Corpora- 
tions, s. 2825; mayor’s certificate, s. 2637. 


Art. 2. Grants, Drrps anp WILLS 


1751. Copies certified by secretary of state. Copies of the plats and certificates 
of survey, or their accompanying warrants, and all abstracts of grants, which 
may be filed in the office of the secretary of state, certified by him as true copies, 
shall be as good evidence, in any court, as the original. 

Rev., Ss. 1596; Code, s. 1841; R. C., c. 44, s. 6; 1822, ce. 1154. 


Abstracts of grants in usual form, duly certified as correct copies by secretary of state, and 
recorded in office of register of deeds, competent to show title out of state: Marshall v. 
Corbett, 137-555; Ray v. Stewart, 105-473; Clarke v. Diggs, 28-159; McLenan v. Chishoim, 
64-323; Candler v. Lunsford, 20-142; Osborne y. Ballew, 29-415—though plats and certificates 
of survey, not being identified or explained, not competent evidence to show location of land, 
Cowles y. Lovin, 135-488. The copy or abstract is not any better evidence than the registra- 
tion of the original: Richards v. Lumber Co., 158-54. 

Clerk of secretary of state has no power to certify and affix great seal of state to copies of 
grants and other papers from office of secretary of state to be used in evidence: Beam v. 
Jennings, 96-82 (but see section 1754 validating such acts). 

As patents or grants from state are recorded in office of secretary of state, copies of them 
obtained from that office may be given in evidence without accounting for originals by all 
persons except patentees or grantees, or those claiming under them who would be entitled to 
possession of originals: Candler v. Lunsford, 20-142. But see section 1752. 


1752. Certified copies of grants and abstracts. For the purpose of showing 
title from the state of North Carolina to the grantee or grantees therein named 
and for the lands therein described, duly certified copies of all grants and of 
all memoranda and abstracts of grants on record in the office of the secretary 
of state, given in abstract or in full, and with or without the signature of the 
governor and the great seal of the state appearing upon such record, shall be 
competent evidence in the courts of this state or of the United States or of any 
territory of the United States, and in the absence of the production of the origi- 
nal grant shall be conclusive evidence of a grant from the state to the grantee 
or grantees named and for the lands described therein. 

1915, e. 249, s. 1. 


Certified copies of abstracts of grants conclusive evidence of grants: Herbert v. Develop- 
ment Co., 170-622; Howell v. Hurley, 170-401 (modifying same case in 170-798). This sec- 
tion is constitutional: Howell v. Hurley, 170-401. 


1753. Certified copies of grants and abstracts recorded. Duly certified copies 
of such grants and of such memoranda and abstracts of grants may be recorded 
in the county where the lands therein described are situated, and the records 
thereof in such counties, or certified copies thereof, shall likewise be competent 
evidence for the purpose of showing title from the state of North Carolina to 
the grantee or grantees named and for the lands described therein. 

1915, ce. 249, s. 2. 

See annotations under section 1752. Title presumed to be out of the state, see section 426. 
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1754. Copies of grants certified by clerk of secretary of state validated. All 
copies of grants heretofore issued from the office of the secretary of state, duly 
certified under the great seal of the state, and to which the name of the secre- 
tary has been written or affixed by the clerk of the said secretary of state, are 
hereby ratified and approved and declared to be good and valid copies of the 
original grants and admissible in evidence in all courts of this state when duly 
registered in the counties in which the land lies; all such copies heretofore 
registered in said counties are hereby declared to be lawful and regular in all 
respects as if the same had been signed by the secretary of state in person and 
duly registered. 

Rey., s. 1597; 1901, ec. 618. 


1755. Copies of grants in Burke. Copies of grants issued by the state within 
the county of Burke prior to the destruction of the records of said county by 
General Stoneman in the year one thousand eight hundred and sixty-five, shall 
be admitted in evidence in all actions when the same are duly registered; and 
when the original grants are lost, destroyed or cannot be found after due search, 
it shall be presumed that the same were duly registered within the time pre- 
scribed by law, as provided upon the face of original grant. 

Rev., s. 1610; 1901, c. 513. 


1756. Copies of grants in Moore. Copies of grants for land situated in Moore 
county and the counties of which Moore was a part, entered in a book, and the 
book being certified under the seal of the secretary of state, shall have the force 
and effect of the originals and be evidence in all courts. 

Rey., s. 1618; 1903, ¢. 214. 


1757. Copies of grants in Onslow. The copies of grants made by the register 
of deeds of Onslow county under laws of 1907, chapter 484, of grants, abstracts 
of grants, and other documents pertaining to titles of land in Onslow county 
issued prior to the year one thousand eight hundred, and contained in a book 
called Book of Transcribed Grants Issued Prior to One Thousand Hight Hundred, 
duly authenticated as prescribed in said chapter 434 of the laws of one thousand 
nine hundred and seven, shall be received as evidence in all courts of the state, 
and certified copies therefrom shall be received as evidence. 

1907, c. 434. 


1758. Certain deeds dated before 1835 evidence of due execution. In all actions 
hereafter instituted in which the title or ownership of any lands situated 
in North Carolina is at issue or in dispute, any deed or release, or a duly certified 
copy thereof, in which the people of the state of North Carolina are grantees 
and bearing date prior to the year one thousand eight hundred and thirty-five 
and purporting to have been filed and recorded in the office of the secretary of 
state of North Carolina prior to said year and now on file and of record in said 
office, and executed or purporting to have been executed by any person or 
persons as the representatives or agents or for or on behalf of any society, tribe, 
nation or aggregation of persons, whether signed or executed individually or 
in their representative capacity, and any such deed or release having been 
authorized to be executed by an act of the general assembly of North Carolina 
by the properly authorized agents of such society, tribe, nation or aggregation 
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of persons, shall be prima facie evidence that the person or persons signing or 
executing any such deed or release were the properly authorized agent or agents 
of such society, tribe, nation or aggregation of persons. Any recitals or state- 
ments of fact in any such deed or release shall be prima facie evidence of the 
truth thereof in any such actions. But this shall not apply to actions pending 
on March 8, 1915. 

1915, ¢. 75. 


1759. Certified copies of maps of Cherokee lands. Certified copies by the sec- 
retary of state of the copies, or parts thereof, of the maps of the Cherokee lands 
and of the Cherokee Country, as provided for and described in chapter one 
hundred and seventy-five of the laws of one thousand nine hundred and eleven, 
shall have the same force and effect and be entitled to the same force and effect 
as evidence as certified copies of the whole or parts of the original maps. 

a9) i oy a irda 


1760. Certified copies of certain surveys and maps obtained from the state of 
Tennessee. A certified copy of the report of the survey made by the North 
Carolina commissioners, McDowell, Vance and Matthews, of that portion of the 
state of Tennessee extending from a point on the Virginia line to a point on 
the Smoky Mountain west of the Pigeon River, as obtained and filed by the 
secretary of state under the provisions of chapter one hundred and sixty-two 
of the laws of one thousand nine hundred and thirteen, shall, when certified 
under the hand and seal of the secretary of state, be competent evidence in the 
trial of any action in the courts of the state. 

1913, s, 162. 


1761. Evidence of title under H. E. McCulloch grants. In all actions or suits, 
wherein it may be necessary for either party to prove title, by virtue of a grant 
or grants made by the king of Great Britain or Earl Granville to Henry Mc- 
Culloch, or Henry Eustace McCulloch, it shall be sufficient for such party, in 
the usual manner, to give evidence of the grant or conveyance frum the king 
of Great Britain or Earl Granville to the said Henry McCulloch, or Henry 
Eustace McCulloch, and the mesne conveyances thereafter, without giving any 
evidence of the deed or deeds of release, relinquishment or confirmation of Earl 
Granville to the said Henry McCulloch, or Henry Eustace MeCulloch, or the 
power or powers of attorney by which the conveyances from the said Henry 
McCulloch, or Henry Eustace McCulloch, purport to have been made. 

Rey., s. 1600; Code, s. 13836; R. C., c. 44, s. 1; 1819, e. 1021. 


1762. Conveyances or certified copies evidence of title under McCulloch. In 
all trials where the title of either plaintiff or defendant shall be derived from 
Henry Eustace McCulloch, or Henry McCulloch, out of their tracts number 
one and three, it shall not be required of such party to produce, in support of his 
title, either the original grant from the crown to the proprietors, or a registered 
copy thereof; but in all such cases the grant or deed executed by such reputed 
proprietors, or by his or their lawful attorney, or a certified copy thereof, shall 
be deemed and held sufficient proof of the title of such proprietors, in the same 
manner as though the original grants were produced in evidence. 

Rev., s. 1601; Code, s. 1337; R. C., ec. 44, s. 2; 1807, ¢. 724. 
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1763. Certified copies of registered instruments evidence. A copy of the rec- 
ord of any deed, mortgage, power of attorney, or other instrument required or 
allowed to be registered, duly authenticated by the certificate and official seal of 
the register of deeds of the county where the original or duly certified copy has 
been registered, may be given in evidence in any of the courts of the state where 
the original of such copy would be admitted as evidence, although the party 
offering the same shall be entitled to the possession of the original, and shall not 
account for the nonproduction thereof, unless by a rule or order of the court, 
made upon affidavit suggesting some material variance from the original in such 
registry or other sufficient grounds, such party shall have been previously 
required to produce the original, in which case the same shall be produced or its 
absence duly accounted for according to the course and practice of the court. 

Rev., s. 1598: Code; s; 1251 1893, ¢ 119) s..2- R. Coc. 3%, S. 1651846, c. 6385s: 


Record of registered deed competent evidence without producing original, where no rule 
of court for production of original issued: Ratliff v. Ratliff, 131-425—-as is also certified 
copies of such registered deeds, Hughes v. Debnam, 53-127—and duly authenticated copy of 
record of bond to make title, under which deed made, is within spirit and meaning of section, 
and admissible without accounting for absence of original, Bohanan v. Shelton, 46-370—also, 
as register required to keep bond of clerk superior court, duly certified copy of record of 
such bond competent evidence of its provisions, Battle v. Baird, 118-854; Short v. Currie, 
53-42. 

Certificate of register of deeds, to the effect that copy of deed, with order of probate and 
registration, are of record in office, prima facie evidence of its execution and probate: Love 
v. Harbin, 87-249. Copy of grant from register’s office, which affirmatively shows that same 
issued under great seal of state, admissible in evidence, though registry does not show impress 
of seal or scroll to indicate same: Aycock v. R. R., 89-321. Where the record recites a private 
seal, but no seal is indicated with the name, a presumption arises that instrument was under 
seal: Hopkins v. Lumber Co., 162-533; Edwards v. Supply Co., 150-176; Strain v. Fitzgerald, 
130-601; Heath v. Cotton Mills, 115-202. When the deed recites the names of the grantors 
and the probate recites their acknowledgment and signatures, but the names were omitted in 
recording, the record is sufficient: Smith v. Lumber Co., 144-48. 

The original may be used to show that the defect which appears upon the record did or 
did not exist: Brown v. Hutchinson, 155-205; Patterson v. Galliher, 122-511; Strain y. Fitz- 
gerald, 128-396. 

The copy of the record is not any better evidence than the original: Richards v. Lumber 
Co., 158-54. If the instrument is not properly admitted to probate and registration, a copy 
of the record is not sufficient evidence: Buchanan v. Hedden, 169-222. Copy of abstract of 
grant dated in 1799, bearing signature of governor and certified by register, admissible in 
evidence to show land granted: Strickland v. Draughan, 88-315. Not proper to correct by 
parol testimony certified copy of deed, as recorded, by showing that original, which was lost, 
had different description: Hopper v. Justice, 111-418. 

Party against whom registry of instrument, or copy thereof, introduced in evidence cannot 
then raise objection that there is variance between such registry, or copy, and original instru- 
ment: Devereux v. McMahon, 108-134—but if he desired to avail himself of the objection, he 
should have required the production of the original in manner provided by section, Ibid.; 
Ratliff v. Ratliff, 131-427. 

For case prior to amendment of section (Acts 1893, c. 119, s. 2), providing seal for register 
of deeds, see Thompson v. Justice, 88-269. 

Section merely referred to in Griffith v. Richmond, 126-378; Ray vy. Stewart, 105-474; 
Howell v. Ray, 92-512; Moore v. Hill, 85-220; Mauney v. Crowell, 84-316; Gudger v. Hensley, 
82-486. 


1764. Common survey of contiguous tracts evidence. Whenever any person 
owns several tracts of land which are contiguous or adjoining, but held under 
different deeds and different surveys, it may be lawful for any such person to 
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have all such bodies of land included in one common survey by running around 
the lines of the outer tracts, and thereupon the possession of any part of said land 
covered by such common survey shall be deemed and held in law as a possession 
of the whole and every part thereof: Provided, that nothing in this section 
shall be construed to affect the rights or claims of persons which have already 
accrued to any part of said land. In all cases where such common surveys are 
made as directed by this section, the same may be recorded and registered as in 
eases of deeds, and shall be evidence in like manner. 

Rey., s. 1505; Code, s. 1277; 1869-70, c. 34, ss. 1, 2. 

By recording survey of outer lines of contiguous tracts, so as to exhibit outer boundaries, 
as if the whole had been covered by one tract, possession at any point on any one of the 
tracts will amount to possession of all the tracts: McNamee v. Alexander, 109-244. Surveyor’s 
testimony that the map is correct is sufficient to make it competent: Greenleaf v. Bartlett, 
146-495. 


1765. Certified copies registered in another county and used in evidence. A 
copy from the office of the register of deeds of any county of the record of any 
deed, mortgage, power of attorney or other instrument required or allowed to 
be registered, duly authenticated by the certificate and official seal of the regis- 
ter of deeds of such county, may, upon presentation to the register of deeds of 
any other county, be registered without further proof, and the record thereof, 
or a duly certified copy of the same, may be given in evidence in any court in 
the state where the original of such copy would be admitted as evidence, although 
the party offering the same shall be entitled to the possession of the original, and 
shall not account for the nonproduction thereof, unless by a rule or order of the 
court, made upon affidavit suggesting some material variance from the original 
in such registry or other sufficient grounds, such party shall have been previously 
required to produce the original, in which case the same shall be produced or its 
absence duly accounted for according to the course and practice of the court. 

Rev., s. 1599; Code, s. 1253; 1893, c. 119, s. 3; R. C., c. 37, s. 16; 1846, c. 68. 


See section 3319. For record of surveys as evidence, see section 7572. For registration of 
certificate of survey as evidence, see section 3559. Party against whom the registry of a deed 
or other instrument, or copy thereof, has been introduced in evidence cannot then raise objec- 
tion that there is a variance between such registry, or copy, and the original instrument; if 
he desired to avail himself of such objection he should have required production of original 
in the way provided: Devereux v. McMahon, 108-134; Ratliff v. Ratliff, 131-427. Section 
cited in Weston vy. Lumber Co., 160-263. 


1766. Deeds and records thereof lost, presumed to be in due form. Whenever 
it is shown in any judicial proceeding that a deed or conveyance of real estate 
has been lost or destroyed, and that the same had been registered, and that the 
register’s book containing the copy has been destroyed by fire or other accident, 
so that a copy thereof cannot be had, it shall be presumed and held, unless the 
contents be shown to have been otherwise, that such deed or conveyance trans- 
ferred an estate in fee simple, if the grantor was entitled to such an estate at 
the time of conveyance, and that it was made upon sufficient consideration. 

Rev., s. 1602; Code, s. 1848; R. C., c. 44, s. 14; 1854, c. 17. 


Probate of a deed in regular form is presumed from the fact of registration: Cochran v. 
Imp. Co., 127-386. Registration of a deed is presumed to be correct: Ibid. 


1767. Local: recitals in tax deeds in Haywood and Henderson. In all legal 
controversies touching lands in the counties of Haywood and Henderson, in which 
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either party shall claim title under any sale for taxes alleged to have been due 
and laid, in and for the year one thousand seven hundred and ninety-six, or any 
preceding year, the recital contained in the deed or assurance, made by the 
sheriff or other officer conveying or assuring the same, of the taxes having been 
laid and assessed, and of the same having remained due and unpaid, shall be 
held and taken to be prima facie evidence of the truth of each and every of the 
matters so recited. 

Rev., s..1606; Code, s. 1346; R. C., c. 44, s. 11. 

See section 8034 and annotations. 


1768. Local: copies of records from Tyrrell. Copies of records of the county of 
Tyrrell between the years one thousand seven hundred and thirty-five and one 
thousand seven hundred and ninety-nine, when copied in a book and certified to 
by the clerk of the superior court of Tyrrell county as to the records of his office 
and by the register of deeds as to the records of his office, and deposited in their 
respective offices in Washington county, shall be treated in all respects as 
original records and received as evidence in all courts of Washington county. 

Rev., s. 1612; 1903, c, 199. — 


1769. Local: records of partition in Duplin. The transcripts made by the clerk 
of the superior court of Duplin county, in accordance with chapter three hundred 
and ninety-five of the laws of one thousand nine hundred and seven, of the 
reports of committees relating to the partition of real estate on file in his 
office prior and up to the year one thousand eight hundred and fifty-six, 
entered and indexed in a book entitled Reports of Committees, A, and the 
reports of committees beginning with and subsequent to the year one thousand 
eight hundred and fifty-six, entered and indexed in a book entitled Reports of 
Committees, B, shall be as competent evidence as are the original reports of the 
committees. . 

TSOT AC S9DWSS. oF 4s 


1770. Local: records of wills in Duplin. The transcripts made by the clerk of 
the superior court of Duplin county, in accordance with chapter three hundred 
and ninety-five of the laws of one thousand nine hundred and seven, of all 
wills and entries of probate and dates of registration appearing on the same, 
on file in his office prior and up to the January term of the county court of 
Duplin county, one thousand eight hundred and thirty, and entered in a 
book designated as Record of Wills, A, and duly indexed as provided by 
law, shall be as competent evidence in any court as are the originals of such 
_ wills. 

1907, .G) B95 aSShH pes 


1771. Local: records of deeds and wills in Anson. The copies of the deeds 
and deed books and of the wills and will books made in Anson county under the 
act of Mareh second, one thousand nine hundred and five, shall have the same 
force and effect as the original deeds and deed books copied and as the original 
wills and will books copied, and shall take the place of said original deeds and 
deed books and wills and will books as evidence in all court procedure; and 
wherever said deed books or will books are ordered or directed to be produced in 
court by subpceena or other order of court, the copies made under such act shall 
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be produced, unless the court shall specially order the production of the original 

books, and the copies so produced in court shall have the same validity and effect 

and be used for the same purposes, with the same effect, as the original books. 
Rev., s: 1615; 1905, ¢c 663; s. 3. 


1772. Local: records of wills in Brunswick. Under the provisions of chapter 
one hundred and six of the laws of one thousand nine hundred and eight, author- 
izing and directing that all unrecorded wills, dated prior to January first, 
one thousand eight hundred and seventy-five, on file in the office of the clerk 
of the superior court of Brunswick county, and which have been duly proved 
in the form required by law, and bearing the adjudication certificate of the 
proper officer, shall be recorded in the book of wills in the said office and 
properly indexed; that all wills recorded in the minutes of the court of 
pleas and quarter sessions or other books of record in said office shall be tran- 
seribed and indexed in the book of wills in said office; and that all wills recorded 
in the office of the register of deeds of said county shall be properly indexed 
in the book kept for the purpose in the office of the clerk of the superior court 
of the county; the record of any instrument or certified copy thereof, recorded 
under the provisions of this article, shall be admitted in evidence in the trial of 
any cause, subject to the same rules upon which other wills are admitted. 

1908, c. 106. 


1773. Copies of wills. Copies of wills, duly certified by the proper officer, 
may be given in evidence in any proceeding wherein the contents of the will may 
be competent evidence. 

Reyv., 8. 1603 ; Code, ‘s: 2175; R. C., ec. 119; s. 21;1784, c. 225, s. 6. 

See sections 368, 4148. Certified copy of a will competent evidence under section: Hampton 
v. Hardin, 88-592; Croom v. Dugg, 110-260, and cases cited. 

A copy of will made in another state, with its probate certified by judge of court in which 
proved, and accompanied by testimonials of governor of that state that person who gave cer- 
tificate was proper officer to take such probate and certify same, is sufficient authentication 
to admit it in evidence: Knight v. Wall, 19-125. 


1774. Copies of wills in secretary of state’s office. Copies of wills filed or 
recorded in the office of the secretary of state, attested by the secretary, may be 
given in evidence in any court, and shall be taken as sufficient proof of the devise 
of real estate, and are declared good and effectual to pass the estate therein 
devised: Provided, that no such will may be given in evidence in any court nor 
taken as sufficient proof of the devise unless a certificate of probate appear 
thereon. 

Rey., s. 1607; Code, s. 2181; R. C., ¢. 44, s. 123 1852) © 1725) 1856-7); e222! 

For case prior to amendment of 1856-57, see Stephens v. French, 48-360. 


1775. Copies of wills recorded in wrong county. Whereas, by reason of the 
uncertainty of the boundary lines of many of the counties of the state, wills 
have been proved, recorded and registered in the wrong county, whereby titles 
are insecure; for remedy whereof: The registry or duly certified copy of the 
record of any will, duly recorded, may be given in evidence in any of the courts 
of this state. 

Rey., s. 1608; Code, s. 2182; 1858-9, c. 18. 
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1776. Copy of will proved and lost before recorded. When any will which 
has been proved and ordered to be recorded was destroyed during the war 
between the states, before it was recorded, a copy of such will, so entitled to be 
admitted to record, though not certified by any officer, shall, when the court 
shall be satisfied of the genuineness thereof, be ordered to be recorded, and 
shall be received in evidence whenever the original or duly certified exemplifi- 
cation would be; and such copies may be proved and admitted to record under 
the same rules, regulations and restrictions as are prescribed in the chapter 
entitled Burnt and Lost Records. 

Rey., s. 1609; Code, s. 2188; 1866-7, ¢. 127. 


1777. Certified copies of deeds and wills from other states. In cases where 
inhabitants of other states or territories, by will or deed, devise or convey prop- 
erty situated in this state, and the original will or deed cannot be obtained for 
registration in the county where the land lies, or where the property shall be in 
dispute, a copy of said will or deed (after the same has been proved and regis- 
tered or deposited, agreeable to the laws of the state where the person died or 
made the same) being properly certified, either according to the act of congress 
or by the proper officer of the said state or territory, shall be read as evidence. 

Rey., s. 1619; Code, s. 1844; R. C., c. 44, s. 9: 1802, ec. 6238. 


See, also, sections 4148, 4149. Will proved in another state which bears certificate of 
clerk of court where probate had as to oath of attesting witnesses, but no other authentica- 
tion, inadmissible in evidence: Hunter vy. Kelly, 92-285—but copy of will made in another 
state, with probate certified by judge of court in which proved, accompanied by certificate of 
governor of state that person so certifying was proper officer to take probate and certify 
same, sufficient under section: Knight v. Wall, 19-125. 

The certificate must be according to act of congress or by the proper officer of the state 
or territory: Riley v. Carter, 158-484; Smathers v. Jennings, 170-601. See section 4153. 

As to authentication of records of other states generally, see Kinseley v. Rumbough, 96- 
193; see, also, in Appendix, Vol. 2, under Authentication of Records. 

As bearing upon section, see Miazza v. Calloway, 74-31; Warren vy. Wade, 52-494; Ward v. 
Hearne, 44-184. 


1778. Copies of lost records in Bladen. The clerk of the superior court of 
Bladen county shall transcribe the judgment docket and index books and the 
will books in his office, and all other books in said office containing records made 
since the year one thousand eight hundred and sixty-eight, and the records so 
transcribed shall have the same force and effect as the original records would 
have, and shall be received in evidence as the original records and be prim facie 
evidence of their correctness and of the sufficiency of their probate, though the 
probates are lost and are not transcribed. 

Rey., s. 1611; 1895, c. 415; 1903, c. 65. 


Art. 3. Pustic Rrcorps 


1779. Copies of official writings. Copies of all official bonds, writings, papers, 
or documents, recorded or filed as records in any court, or public office, or lodged 
in the office of the governor, treasurer, auditor, secretary of state, attorney 
general or adjutant general, shall be as competent evidence as the originals, 
when certified by the keeper of such records or writings under the seal of his 
office when there is such seal, or under his hand when there is no such seal, 
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unless the court shall order the production of the original. Copies of the 
records of the board of county commissioners shall be evidence when certified 
by the clerk of the board under his hand and seal of the county. 

Reyv., s. 1616; Code, ss. 715, 1842; R. C., c. 44, s. 8; 1792, c. 868, s. 11; 1871-2, c. 91; 1869-9, 
CuZ0 Seca Ls 

See next section for further annotations. Certified copy of original certificate of survey 
attached to land grant in office of secretary of state admissible in place of original: Higdon 
v. Rice, 119-623. 

Certified statement by register of deeds of county as to how much property listed for tax- 
ation by person, incompetent under section, not being copy of such list, for section makes 
competent only ‘‘copies’’ of official records: State v. Champion, 116-987. 

Certified copy of petition in suit, upon proof of loss of original record, is admissible as 
evidence: Weeks v. McPhail, 128-130. 

Where superior court record lost, certified copy of transcript of same in supreme court suffi- 
cient evidence of record: Aiken y. Lyon, 127-171. 

Copies of grants from sovereign, when enrolled in proper office, competent as evidence: 
Clark v. Diggs, 28-159—as are also certified copies of grants entered in Lord Granville’s office, 
Ibid.; Marshall v. Corbett, 137-557—and copies of grants and abstracts of grants certified by 
secretary of state may be given in evidence without accounting for originals, Marshall v. 
Corbett, 137-555; Candler v. Lunsford, 20-142; see section 1751. 

Contents of records of proceedings of municipal corporations may be proved by duly certi- 
fied copy thereof: Cheatham v. Young, 113-161. 

Copy of record not evidence as to matters dehors same: Governor v. McAffee, 13-18. 
Officer is to certify to the copy and not to the facts stated in the instrument: Wiggins v. 
Rogers, 175-67. 

While regularly authenticated copies of records, and entries in nature of records, should 
be used as evidence, yet records themselves also competent: Carolina Iron Co. v. Abernathy, 
94-545; State v. Voight, 90-741; Leak v: Covington, 99-559—and rule allowing properly 
certified copy of record to be admitted in evidence grounded upon inconvenience of obtaining 
original, Carolina Iron Co. v. Abernathy, 94-545; State v. Voight, 90-741. 

Section merely referred to in Jarvis v. Vanderford, 116-152; Darden v. Steamboat Co., 107- 
446; Springs v. Schenck, 106-166; McLean v. Buchanan, 53-446. 


1780. Authenticated copies of public records. All copies of bonds, contracts, 
or other papers relating to or connected with the settlement of any account or 
any part thereof between the United States and an individual, or extracts 
therefrom when complete on any one subject, or copies from the books or papers 
on file, or records of any public office of the state or the United States, shall be 
received in evidence and entitled to full faith and credit in any of the courts of 
this state when certified to by the chief officer in said office or department to be 
true copies and authenticated under the seal of said office or department. 

Rev., Sind 6175. 1891) c7,501;: 

Certificate of collector of internal revenue, under his hand and seal, of a record of his office 
showing one to be licensed as a retail liquor dealer, is competent as evidence hereunder, and 
makes out a prima facie case of retailing in prohibition territory: State v. Dowdy, 145-432— 
also as to taxes assessed, Surety Co. v. Brock, 176-507. 

Matters appearing in transcript of any paper on file, or records of any public office of state 
or United States, being relative to an account which a referee was directed to take, when 
properly authenticated, admissible in evidence: Wallace vy. Douglas, 114-450. Certified copies 
of records in regard to use of public waters in connection with Dismal Swamp Canal: Hinton 
vy. Canal Co., 166-484. 

Regulations of state board of agriculture, certified under hand of secretary with seal of 
department, are properly proved: State v. R. R., 141-846—but papers purporting to be exem- 
plifications from treasury department of United States, but which not authenticated in any 
manner whatever, not admissible in evidence, Mott v. Ramsay, 92-152—and pamphlet purport- 
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ing to contain regulations of United States department of agriculture, not certified by any 
officer of department, with no seal attached, and not purporting to have been issued or pub- 
lished by authority thereof, not admissible as evidence, State v. R. R., 141-846. 

As to records of state of the weather made by one who is appointed for that purpose by 
United States Signal Service Bureau, see Knott v. R. R., 98-73. A properly certified copy is 
to be used, and not parol evidence of the contents: Surety Co. v. Brock, 176-507. 


1781. Authenticated copy of record of administration. When letters testa- 
mentary or of administration on the goods and chattels of any person deceased, 
being an inhabitant in another state or territory, have been granted, or a return 
or inventory of the estate has been made, a copy of the record of administration 
or of the letters testamentary, and a copy of an inventory or return of the 
effects of the deceased, after the same has been granted or made, agreeable to 
the laws of the state where the same has been done, being properly certified, 
either according to the act of congress or by the proper officer of such state or 
territory, shall be allowed as evidence. 

Rey., s. 1618; Code, s. 1848; R. C., c. 44, s. 7; 1834, ec. 4; U. S. Rev. Stat., ss. 905, 906. 

Such copies are competent evidence when properly certified: Riley v. Carter, 158-484. 


Art. 4. Otrnrer Writines In EvipENcE 


1782. Proof by attesting witness not required. It is not necessary to prove 
by the attesting witness instruments to the validity of which the attestation 
is not requisite, and such instruments may be proved by admission or otherwise 
as if there had been no attesting witness thereto: Provided, that this section 
shall not affect the method and manner of proving instruments for registration. 

Rey., s. 1604; 1905, ¢. 204. 


For proving instruments for registration, see section 3293 et seq.; as to execution of wills, 
see section 4144. Ancient documents admitted in evidence: Nicholson y. Lumber Co., 156-59. 
For a statement of attesting witness rule, see Bright v. Marcom, 121-86. 


1783. Parol evidence to identify land described. In all actions for the pos- 
session of or title to any real estate parol testimony may be introduced to 
identify the land sued for, and fit it to the description contained in the paper- 
writing offered as evidence of title or of the right of possession, and if from this 
evidence the jury is satisfied that the land in question is the identical land 
intended to be conveyed by the parties to such paper-writing, then such paper- 
writing shall be deemed and taken to be sufficient in law to pass such title to 
or interest in such land as it purports to pass: Provided, that such paper- 
writing is in all other respects sufficient to pass such title or interest. 


Rey., s. 1605: 1891. ¢. 465, s. 1. 

For vagueness of description in a deed, see Conveyances, s. 992. 

Cases in which description was sufficiently definite to identify the land by parol evidence: 
Stockard v. Warren, 175-283; Alston v. Savage, 173-213; Patton v. Sluder, 167-500; Speed 
v. Perry, 167-122; Hawes v. Lumber Co., 166-101; Lumber Co. v. Pearce, 166-588; Pate v. 
Lumber Co., 165-184; Johnson v. Mfg. Co., 165-105; Hudson v. Morton, 162-6; Byrd v. Sexton, 
161-569; Fulwood v. Fulwood, 161-601; Broadwell v. Morgan, 142-475; Janney v. Robbins, 
141-400; Gudger v. White, 141-507; Moore v. Fowle, 139-51; Sherman v. Simpson, 121-129; 
Wilkins v. Jones, 119-95; Walker v. Moses, 113-527; Perry v. Scott, 109-374 (overruling in 
part Blow v. Vaughan, 105-198; Wilson v. Johnson, 105-211); Allen y. Sallinger, 108-159; 
Euliss v. MeAdams, 108-507; Grubb v. Foust, 99-286; Edwards v. Bowden, 99-80; MeGlaw- 
horn v. Worthington, 98-199; Rollins v. Harris, 96-557; Hinton v. Roach, 95-106; Seull vy. 
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Pruden, 92-168; Warren v. Makely, 85-12—held to be too vague to admit parol evidence to 
identify land, Higdon v. Howell, 167-455; Harris v. Woodard, 130-581; Holmes vy. Sapphire 
Co., 121-410; Hemphill v. Annis, 119-514; Lowe v. Harris, 112-472; MeGlawhorn v. Worthing- 
ton, 98-199; Harrison v. Hahn, 95-28; Harrell v. Butler, 92-20; Archibald v. Davis, 50-322; 
Mann y. Taylor, 49-272. Section does not act retrospectively: Hemphill v. Annis, 119-514; 
Lowe v. Harris, 112-472—but even if it did, word ‘‘description’’ used therein imports such 
description as can be aided by parol proof, Harris v. Woodard, 130-581; Holmes yv. Sapphire 
Co., 121-410; Hemphill vy. Annis, 119-514; concurring opinion of Shepherd, C. J., in Lowe 
v.. Harris, 112-472. , 

While parol evidence competent to fit description to land intended to be conveyed by deed, 
yet it cannot add to or enlarge its scope: Holmes v. Sapphire Co., 121-410; Harrison v. Hahn, 
95-28—and where descriptive words in deed so indefinite that in order to give it effect some- 
thing must be added, conveyance inoperative, Ibid. 

If deed, when applied to land, found to be ambiguous, parol evidence of surrounding cir- 
cumstances and of acts of parties competent to aid in interpretation of deed: Ward v. Gay, 
137-397. As to parol evidence to remove latent ambiguities as to boundaries, see Ward v. 
Gay, 137-397; Lewis v. Roper Lumber Co., 113-57; Wynne v. Alexander, 29-237; Bullard v. 
Barksdale, 33-461; Hurley v. Morgan, 18-425; Reed v. Schenck, 13-415; Loften v. Heath, 
3-347; Bustin vy. Christie, 3-99; Archibald v. Davis, 50-322; Waters v. Simmons, 52-54; Slade 
v. Green, 9-218. Declarations of deceased persons to locate boundaries, see Singleton v. Roe- 
buck, 178-201; Lumber Co. v. Hinton, 171-27; Byrd v. Spruce Co., 170-429; Sullivan v. 
Blount, 165-11; Lamb v. Copeland, 158-136; Hill v. Dalton, 140-9; Yow v. Hamilton, 136- 
357; Shaffer v. Gaynor, 117-15; Bethea v. Byrd, 95-311; Smith v. Headrick, 93-210; Mason 
v. McCormick, 85-226; Huffman v. Walker, 83-411; Caldwell v. Neely, 81-114; Hedrick v. 
Gabble, 63-48; Toole v. Peterson, 31-180; Dancy v. Sugg, 19-515; Hartzog v. Hubbard, 19-241; 
Sasser v. Herring, 14-340; Gervin v. Meredith, 4-439; Harris vy, Powell, 3-349. 

Parol evidence can be introduced to establish lost corners: Holmes v. Sapphire Co., 121-410; 
Caraway v. Chaney, 51-361; Addington v. Jones, 52-582; Topping v. Sadler, 50-357; Safret 
v. Hartman, 50-185; McNeill v. Massey, 10-91; Cherry v. Slade, 7-82; Den v. Green, 9-218. 
General reputation as evidence, see Corpening v. Westall, 167-684; Sullivan v. Blount, 165-11; 
Ricks v. Woodard, 159-647; Lamb vy. Copeland, 158-136; Echerd v. Johnson, 126-409; Menden- 
hall y. Cassells, 20-43. Where one deed refers to another for a description, latter is to be 
taken as if embodied in deed referring to it: Gudger v. White, 141-507; Hemphill v. Annis, 
119-514; Euliss v. McAdams, 108-507; Lumber Co. v. Swain, 161-566. 

It is a question for court to decide as one of law what was the boundary and for jury to 
determine where it is actually located: Gudger v. White, 141-507, and cases cited on page 519 
of case; Seull v. Pruden, 92-168; Echerd v. Johnson, 126-409. 

Description by name, where lands have a known name, is sufficient, and a tract can be then 
located by its name by parol proof: Moore v. Fowle, 139-51; Huliss v. McAdams, 108-507; 
Scull v. Pruden, 92-168. Descriptive words in a deed must, with the aid of the evidence 
aliunde, to which they point, identify the boundaries of land conveyed: Blow v. Vaughan, 
105-198. This section applies only where there is a description which can be aided by parol, 
but not when there is no description: Harris v. Woodard, 130-581, and cases there cited; 
Holmes y. Sapphire Co., 121-410—a deed which fails to describe land being as void now as it 
was before enactment of this section, Moore v. Fowle, 139-53. Parol evidence will be ad- 
mitted to find a corner, but not to make a corner: Holmes v. Sapphire Co., 121-410. A de- 
scription calling for a point or stake as a beginning, and course and distance for all the rest 
of the description of boundaries, will not permit parol evidence to locate: Archibald v. Davis, 
50-322; Mann v. Taylor, 49-272; Massey v. Belisle, 24-170. 

As bearing upon subject-matter of section, see Fry v. Currie, 91-436; Hinchney v. Nichols, 
72-66; Waters v. Simmons, 52-541; Loften v. Heath, 3-347, 


1784. Proof of handwriting by comparison. In all trials in this state, when 
it may otherwise be competent and relevant to compare handwritings, a com- 
parison of a disputed writing with any writing proved to the satisfaction of the 
judge to be genuine, shall be permitted to be made by witnesses, and such writ- 
ings and the evidence of witnesses respecting the same may be submitted to the 
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court and jury as evidence of the genuineness or otherwise of the writing in 
dispute: Provided, this shall not apply to actions pending on March 5, 1913. 

OH Seana: 

Handwriting may be proved by any one who knows the writing: Oil Co. v. Burney, 174-382; 
Nicholson v. Lumber Co., 156-59, and cases cited. By comparison with other writings in the 
case and admitted to be genuine: Tunstall v. Cobb, 109-316; Ratliff v. Ratliff, 131-425. By 
comparison with other writings in the case proved to be genuine: Tunstall v. Cobb, 109-316; 
Kornegay v. Kornegay, 117-242. By comparison with other writings proved to be genuine 
and introduced only for a standard: Tunstall v. Cobb, 109-316 (old rule); Boyd v. Leather- 
wood, 165-614; Bank v. McArthur, 168-48: By whom comparison is to be made: Fuller v. 
Fox, 101-119; Martin v. Knight, 147-564; Nicholson v. Lumber Co., 156-59; Boyd v. Leather- 
wood, 165-614; Bank v. McArthur, 168-48. 


1785. Bills of lading in evidence. In all actions by or against common car- 
riers in which it shall be thought necessary to introduce in evidence any bills of 
lading issued by said common carrier or by a connecting carrier, it shall be 
competent to introduce in evidence any paper-writing purporting to be the origi- 
nal bill of lading, or a duplicate thereof, upon proof that such paper purporting 
to be such bill of lading or duplicate was received in due course of mail from 
consignor or agent of said carrier or connecting carrier, or delivered by said 
common carrier to the consignee or other person entitled to the possession of the 
property for which said paper purports to be the bill of lading: Provided, that 
such purported bill of lading shall not be declared to be the bill of lading unless 
the said purported bill of lading is first exhibited by the plaintiff or his agent 
or attorney to the defendant or its attorney, or its agent upon whom process 
may be served, ten days before the trial where the point of shipment is in the 
state, and twenty days when the point of shipment is without the state. Upon 
such proof and introduction of the bill of lading, the due execution thereof shall 
be prima facie established. 

LOND Coe eupe 


1786. Book accounts under sixty dollars. When any person shall bring an 
action upon a contract, or shall plead, or give notice of, a setoff or counterclaim 
for goods, wares and merchandise by him sold and delivered, or for work done 
and performed, he shall file his account with his complaint, or with his plea or 
notice of setoff or counterclaim, and if upon the trial of the issue, or executing 
a writ of inquiry of damages in such action, he shall declare upon his oath that 
the matter in dispute is a book account, and that he hath no means to prove the 
delivery of any of the articles which he then shall propose to prove by himself 
but by this book, in that case such book may be given in evidence, if he shall 
make out by his own oath that it doth contain a true account of all the dealings, 
or the last settlement of accounts between himself and the opposing party, and 
that all the articles therein contained, and by him so proved, were bona fide 
delivered, and that he hath given the opposing party all just credits; and such 
book and oath shall be received as evidence for the several articles so proved to 
be delivered within two years next before the commencement of the action, but not 
for any article of a longer standing, nor for any greater amount than sixty 
dollars. 

Rev., 861622 ;) Code; s? 591 sRisG., sel 15:is. tise L756, ce5T,ss52, 16, T3(ClCrPais: 8434. 
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Party is not excluded from testifying under book-debt law by section 1795: Nall v. Kelly, 
169-717; Armfield v. Colvert, 103-156; Leggett v. Glover, 71-211. Defendant may prove book- 
debt as a set-off: Webber v. Webber, 79-575; Thomegeux v. Bell, 1-64. 

Plaintiff may prove by own oath balance due him of sixty dollars or under, although account 
produced was for more than that amount, but reduced by credits below same: McWilliams v. 
Cosby, 26-110. 

Competent for party to swear to price as well as to delivery of articles in account: 
Colbert v. Piercy, 25-77—but book and oath only evidence of articles delivered within two 
years, Alexander vy. Smoot, 35-461—and not evidence that book contains all credits and full 
and true account of all dealings between such parties so as to show that nothing due to other 
party, and to disprove all his claim except such items as stated in book, Ibid. 

Plaintiff under section may prove work and labor done by his slaves: Mitchell v. Clarke, 
1-29—also goods sold and delivered for use of defendant by sundry persons and paid for by 
plaintiff, Ibid. Words ‘‘make out by own oath’’ construed: Kitchen v. Tyson, 7-314. 

Plaintiff cannot remit certain items to give justice jurisdiction and prove account under 
this section, since oath must show that statement contains all dealings between the parties: 
Waldo v. Jolly, 49-173. 

In action on contract for sawing timber, not necessary to set out items in pleading, as section 
only applicable to actions brought under book-debt law: McPhail v. Johnson, 115-298. 

To entitle party to recover, he must swear not only that he sold, but also actually delivered, 
articles for price of which suit brought: Adkinson vy. Simmons, 33-416. 

Cases bearing on section: Ins. Co. v. R. R., 138-53; Pannell v. Scoggin, 53-410; Boggan v. 
Horne, 97-268; Morgan v. Hubbard, 66-394. 


1787. Book accounts proved by personal representative. In all actions where 
executors and administrators are parties, such book account for all articles 
delivered within two years previous to the death of the deceased may be proved 
under the like circumstances, rules and conditions; and in such ease, the executor 
or administrator may prove by himself that he found the account so stated on 
the books of the deceased; that there are no witnesses, to his knowledge, capable 
of proving the delivery of the articles which he shall propose to prove by said 
book, and that he believes the same to be just, and doth not know of any other 
or further credit to be given than what is therein mentioned: Provided, that if 
two years shall not have elapsed previous to the death of the deceased, the execu- 
tor or administrator may prove the said book account, if the suit shall be com- 
menced within three years from the delivery of the articles: Provided further, 
that whenever by the aforesaid proviso the time of proving a book account in 
manner aforesaid is enlarged as to the one party, to the same extent shall be 
enlarged the time as to the other party. 

REVEISeLO2o + COMED Soga ht) O- Clo e Se 2 ol ToOmes Ol, Sua. 1190, C 400" O. Co Pa otab: 

Admissible for personal representative to offer book of accounts of decedent, containing 
charges against third persons made by deceased, up to amount of sixty dollars: Bland v. 
Warren, 65-372; Charlton v. Lawry, 1-30. Where administrator takes book-debt oath and 
swears that original entry is in handwriting of person who has not been heard of in seven 
years, and that he knows of no one who can prove such handwriting: held, account sufficiently 
proved: Stevelie v. Greenlee, 12-317. 


1788. Copies of book accounts in evidence. A copy from the book of accounts 
proved in manner above directed may be given in evidence in any such action 
or setoff as aforesaid, and shall be as available as if such book had been produced, 
unless the party opposing such proof shall give notice to the adverse party or 
his attorney, at the joining of the issue, or ten days before the trial, that he will 


51 801 


1789 | EVIDENCE—Aarr. 5 Ch. 35 


require the book to be produced at the trial; and in that case no such copy shall 
be admitted as evidence. 

Rey., s. 1624; Code, s. 598% R: C., c. 15, s. 3; 1756, c. 57, 8.3; C. C. P., s. 343c. 

Duty of person to produce original account, when notice to that effect given him by other 


party: Coxe v. Skeen, 25-443—and voluntary destruction of original will not authorize intro- 
duction of copy, Ibid. 


1789. Itemized and verified accounts. In any actions instituted in any court 
of this state upon an account for goods sold and delivered, for services ren- 
dered, or labor performed, or upon any oral contract for money loaned, a verified 
itemized statement of such account shall be received in evidence, and shall be 
deemed prima facie evidence of its correctness. 

Rev., Ss. 1625; 1897, c. 480; 1917, c. 82. 

Account, to be prima facie evidence of its correctness, must be properly verified, and so 
itemized and stated as to show indebtedness: Knight v. Taylor, 131-84—and must also show 
relation of debtor and creditor, Ibid. For account held to be sufficient under section, see 
Claus v. Lee, 140-552; Worthington y. Jolly, 174-266. 

Itemized account under this section makes a prima facie case: Machine Co. v. Morrow, 
174-198; Lipinsky v. Revell, 167-508; Carr v. Alexander, 169-665. But the account must be 
verified by one who swears of his own knowledge, and who is not excluded by section 1795: 
Nall v. Kelly, 169-717. 

Section applied only to accounts for goods sold and delivered until amended by act of 1917, 
c. 32: Hospital Assn. v. Hobbs, 153-188; University v. Ogburn, 174-427. 

What is sufficient evidence to rebut prima facie case: Mfg. Co. v. Sexton, 161-501. Plain- 
tiff’s evidence may negative prima facie effect of verified account: Kennedy v..Price, 138-173. 


Art. 5. Lire Tasizs 


1790. Mortuary tables as evidence. Whenever it is necessary to establish the 
expectancy of continued life of any person from any period of such person’s 
life, whether he be living at the time or not, the table hereto appended shall be 
received in all courts and by all persons having power to determine litigation, 
as evidence, with other evidence as to the health, constitution and habits of such 
person, of such expectancy represented by the figures in the columns headed 
by the words ‘‘completed age’’ and ‘‘expectation’’ respectively : 


Completed Age Expectation Completed Age Expectation 
LODE AOOR ih eee 2028 43.7 25 TE) RONEN aN ee On ears 38.8 
TL aos Ae SUSE Sis, OF. NR 48.1 26" SA OPER et ey TO" 38.1 
oh a ae Sa 47.4 2710 AS REO 19 RPGS AsO ONE OE 37.4 
132 aha) 200i is MOT se eer 46.8 23th LY Bit SeG8 Shee ss 36.7 
eb) mS nen h 20 216 y Oath: 50, 46.2 201" DEe8 95 at ARBOR IO DE OS) 36.0 
UD fee nee ee eee 45.5 OU eC tere ee ae 39.3 
10 goa tenn ae tees 44.9 Sin te nese weer te BT. 8 34.6 
Ai iy posse pat Uobeacl, meh See heeel 44.2 OS (eee cue ge Li adda sy es 33.9 
LS yc a as ee Oa ee re! 43.5 OO hat JTBROiiaglicmetLs wing 33.2 
De) Oe ee ae ee 42.9 Od pen eats. ail ret aves 32.5 
20s So _ sent ode pet ep ss 42.2 BOs-pireos. © alia torbet an 31.8 
pAbee cris. 2} _ sacahive spt. 41.5 36. Sateotii. owed a McAlne ent 31.1 
Dorete ened Bok lactones Fe. 40.9 BhipedUcJlefees bi geenetnts 30.4 
ZY Heres dh ot antares 40.2 Boye None -aeingeues sdsee 29.6 
2A peck Ot Cote cS? cer od mites 39.5 Bob aft oat ab els Bo tees 28.9 


802 


1791 EVIDENCE—Arrt. 5 Ch. 35 


Completed Age Expectation Completed Age Expectation 
EY au OY oad ee 28.2 eps) gh Maes: An pee 9.5 
Eh MUG = cars Pee on Bo 27.5 GOW ie shee St Stee eee 2.0 
BD, Dies eal ores AB SY he, 26.7 TAR 44a. Gaels” Nae 0 at Sale! 85 
ADs ona 8 ei 26.0 iis Nite sain 2 bal 8.0 
1 Geet A are t i 25.3 TS. oe EAD Se Ra 76 
AD YS RS ferme « Pie) core 24.5 ide Sues eae tos on 71 
OR ee 23.8 eee Si eR O 8 a el Se 6.7 
rE he 2 iy Bh tS kM oe a 23.1 rae S Biewt Pas —s isp. 6.3 
2LS) a petal ined ae er Mc ce 22.4 THES ale pe Sa ho IM CE 5.9 
AL. _ulcrspsl oodles pee teenla inlet 21.6 Lee eee eee ee 5.5 
ISS. Se Tes ey eer 20.9 A Cay ae nen 5.1 
lt BS Calle gs Sea aa as 20.2 Os srwe i lew ode Aly 4.8 
ip eee eee 9) ae SS 19.5 TES 5 st ee os sears ae 4.4 
ee eee ee 18.8 STR See rnsaae Copley | 41 
MEO NR Ea Re Ai ata ila 18.1 OM oe Le dalle! 2, eich Teanga oF 
DOM Sd ee sie Rs ells oe 17.4 SSR twisted i ee dle 3.4 
SO ol sak pa el aA Oc ae 16.7 OAL aE ee eee Lett Sali 
a 16.1 OSE lee eee ar 2.8 
“ihe oh) JB geile Mt at ear a aes 15.4 SOA caecensaSeanes=== 2.0 
BUAGE 55 etos oreticg Henin 14.7 Oth hrc bin eerie ds aeteeaats 2.2 
GORGES ae Santon 6 fies 14.1 Oo wie tine wires eee eed 9 
Lyk 73 baa e en oA aL Bone ley Bt 13:5 OOM TERE ee eee a LT 
CV hg OIE ei a kane a 12.9 DOWER a ts ee a 1.4 
OU QOS. o2 oer nh te Se Ar sLeaas Oda yed | tee ae oot eneeeness 1.2 
Oddmes iors) eh cope 11.7 92). ahi bowen Si aeetenges 1.0 
Oe Sp pa RR Ee a al Joust oF sou siioyes Jui 8 
LE DN coo TRS tS pra pa ot ale 10.5 A a data et aca Sept tnt ep es ap 6 
i OR Sage SR IN ail pga 10.0 Bs TDs rae aa ase. ected m3) 





Rey., s. 1626; Code, s. 1352 ; 1883, c. 225. 

Table in this section competent as evidence without being specially introduced in evidence 
on trial: Coley v. Statesville, 121-301—but not conclusive evidence, and is to be considered 
with all other testimony relevant to issue, Sledge v. Lumber Co., 140-461; Odom v. Lumber 
Co., 173-134—and in estimating value of life of decedent it is proper for jury to consider 
health and habits of deceased at time of death, Russell v. Steamboat Co., 126-967; Coley v. 
Statesville, 121-301. 

For example of estimation of value of life estate of deceased in fund according to section, 
see Miller vy. Asheville, 112-759. 

For proper mode of estimating value of life of decedent according to above table, see 
Pickett v. R. R., 117-616; Poe v. R. R., 141-525; Mendenhall v. R. R., 123-275; Benton v. 
R. R., 122-1007; Carter v. R. R., 189-501, and cases cited; see, also, section 161. 

For general discussion of the table in section, see Russell v. Steamboat Co., 126-967. 


1791. Present worth of annuities. Whenever it is necessary to establish the 
present worth or cash value of an annuity to a person, payable annually during 
his life, such present worth or cash value may be ascertained by the use of the 
following table in connection with the mortuary tables established by law, the 
first column representing the number of years the annuity is to run and the sec- 
ond column representing the present cash value of an annuity of one dollar for 
such number of years, respectively : 
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No. of Years Cash Value No. of Years Cash Value 
Annuity is of the An- Annuity is of the An- 
to Run nuity of $1 to Run nuity of $1 
eet ole 2 es eee $ 0.9438 DO Sao Ra ote $13.003 

2 Sere, fo [eetare ote 1.833 Pt | EI eno 13.211 

Ps ig Aled PEN Eis 2.673 2 hc) a, sone eee tote Pep 13.406 

iit acre allie eed rasa 3.465 OG Bh es ae tah erat 13.591 
Ditieae h ee Cee 4.212 OU oy. Ane 13.765 

Otete 3020.25 srowee 4.917 a) RSE Ly Soa ee ae oe Cae 13.929 

fl Srakss balibess A eh tha sm ® the 5.582 32) see ae A 14.084 

8 eS iaser ek ey A ee 6.209 Bo Oe eR ee 14.230 

Oe TA ACerS ~ 6.801 Ss oe are 14.368 
LO NSE < SLOT oe A ee 7.360 OOS. eres 14.498 
Ld) +2 eerie Fame See 7.886 || eee RAN ee Se CO 14.621 
12S ee ee 8.383 <4 eee Pee eee 14.737 
6 ite cp tin Al tn als heh 8.852 DO) de. arses eee 14.846 
seer Re ee vie" 9.295 BOA Sgro tne ih ete 14.949 
HL estes vy owl 2 Ae 9.712 30 Ser. SS =. See a 15.046 
Ge tet) SWORE te. 10.106 ee ee 15.135 
A ees er te 10.477 Us) ie eae ete he 15.219 
a ee oe ee eee 10.827 M.Sc ale Pe 15.299 
LD, actgetant. Hatten ee See 11.158 U4ep Site ye Ota 15.374 
POs 2 poe Bese see gore 11.469 aif. EOS Tt ene 15.445 
Dit sae oe ee es 11.764 A Ole ee eee ee 15.514 
De tent cn eee oe 12.042 eS ee ee a, 15.579 
AE et eg ie ge De atin EN 12.304 1h Suet 3) Ee se 15.641 
Dan ree ee ee 12.550 Ys Bet alas Tee eee 15.699 
LA TION UR DN ae TT ee 12.788 DOM bees eee 15.754 





The present cash value of the annuity for a fraction of a year may be ascer- 
tained as follows: Multiply the difference between the cash value of the annui- 
ties for the preceding and succeeding full years by the fraction of the year in 
decimals and add the sum to the present cash value for the preceding full year. 
When a person is entitled to the use of a sum of money for life, or for a given 
time, the interest thereon for one year may be considered as an annuity and the 
present cash value be ascertained as herein provided. 

Rev., Ss. 1627; 1905, ¢..347. 

Word ‘‘annuity’’ defined: Poe v. R. R., 141-526. In action to recover damages for injuries 
causing death, court should not permit jury to consider section for purpose of ascertaining 
present value of intestate’s life: Poe v. R. R., 141-525. For discussion of section, see Ibid. 
As bearing incidentally on section, see Ex parte Williams, 74-68. 


In estimating present value of annuity during widowhood, it is considered as for life: In 
re Inheritance Tax, 172-170. 


Art. 6. ComMPprETENCY oF WITNESSES 


1792. Witness not excluded by interest or crime. No person offered as a 
witness shall be excluded, by reason of incapacity from interest or crime, from 
giving evidence either in person or by deposition, according to the practice of 
the court, on the trial of any issue joined, or of any matter or question, or on 
any inquiry arising in any suit or proceeding, civil or criminal, in any court, or 
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before any judge, justice, jury or other person having, by law, authority to hear, 
receive and examine evidence; and every person so offered shall be admitted to 
give evidence, notwithstanding such person may or shall have an interest in the 
matter in question, or in the event of the trial of the issue, or of the suit or other 
proceeding in which he is offered as a witness. This section shall not be con- 
strued to apply to attesting witnesses to wills. 

Rey., ss. 1628, 1629; Code, ss. 589, 1850; C. C. P., c. 3842; 1866, c. 43, ss. 1, 4; 1869-70, 
ce. 177; 1871-2, ¢. 4. 

This section qualified by section 1795: Fertilizer Co. v. Rippy, 124-643—also by sections 
1794 and 1799, Bunn v. Todd, 107-266. 

Section removes all disabilities on account of interest: Fertilizer Co. v. Rippy, 124-645; 
Clark v. Hodge, 116-761; Bunn v. Todd, 107-266; Hampton v. Hardin, 88-592; Lewis v. Fort, 
75-253. Party to action may testify in his own behalf: Sumner v. Candler, 92-637; Autry v. 
Floyd, 127-187; State v. McIntosh, 64-607. This changes common-law rule of exclusion on 
account of interest: Gidney v. Logan, 79-216. 

This section construed with reference to section 1793 in determining competency of husband 
and wife to testify: Powell v. Strickland, 163-393; Taylor v. Taylor, 76-433. See, also, 
sections 1801, 1802. 

Where not excluded under section 1795 mortgagee in chattel mortgage competent, as sub- 
scribing witness thereto, to prove execution thereof: Clark v. Hodge, 116-761; LeRoy v. 
Jacobosky, 136-443. 

In indictment for affray, one defendant may be examined as witness by state against other 
defendant: State v. Weaver, 93-595; see section 1799. 

Last clause of section applicable only to attesting witnesses to execution of will: Cornelius 
v. Brawley, 109-548; Hampton v. Hardin, 88-592. An attesting witness to a will is not made 
incompetent to testify to execution thereof because a devisee or legatee: Vester v. Collins, 
101-114; Cornelius v. Brawley, 109-542. See sections 4131, 4137, 4138. 

Widow and devisee of testator competent witness to prove that script propounded was found 
among valuable papers of deceased: Cornelius v. Brawley, 109-542. 

Devisee under holograph will competent witness to prove same: Hampton v. Hardin, 88- 
592—and executor may testify as to existence and contents of will destroyed by fire, its pro- 
bate and registration, and also as to qualification of executor, Cox vy. Lumber Co., 124-78— 
notwithstanding he is devisee under whom some of parties to action claim, Ibid. 

For religious belief of witness as affecting his competency, see Shaw v. Moore, 49-25; State 
v. Pitt, 166-268. 

Section merely referred to in McGowan vy. Davenport, 134-5385 (concurring opinion of Clark, 
J.); Little v. Ratliff, 126-263; Mason v. McCormick, 75-265; Ballard v. Ballard, 75-190; 
Lewis v. Fort, 75-253; Gray v. Cooper, 65-183; Rice v. Keith, 63-319. 

Cases prior to enactment: Wilson v. Allen, 54-24; Sanderlin v. Shaw, 51-225; Wetmore v. 
Click, 50-155; Blum vy. Stafford, 49-94; Forbes v. Williams, 46-393; Cowles v. Rowland, 47- 
219; Ward v. Griffin, 38-150; State v. Poteet, 29-356; Freeman v. Lewis, 27-91; Hafner y. 
Irwin, 26-533; Walton v. Tomlin, 23-593; Moffitt v. Gaines, 23-158; Cox v. Wilson, 24-234; 
Norwood v. Marrow, 20-578; Kaywood v. Barnett, 20-88; Jones v. Sasser, 18-452; Jackson 
vy. Comrs., 18-177; Waller v. Mills, 14-513; Rhem v. Jackson, 13-187; MecKinna vy. Hayer, 
9-422; Learey v. Littlejohn, 5-406; Alston v. Jones, 5-45; Hawkins v. Hawkins, 4-431; State 
v. Fellows, 3-340; Murray v. Marsh, 3-290. 


1793. Parties competent as witnesses. On the trial of any issue, or of any 
matter or question, or on any inquiry arising in any action, suit or other pro- 
ceeding in court, or before any judge, justice, jury or other person having, by 
law, authority to hear and examine evidence, the parties themselves and the 
person in whose behalf any suit or other proceeding may be brought or defended, 
shall, except as otherwise provided, be competent and compellable to give evi- 
dence, either viva voce or by deposition, according to the practice of the court, 
in behalf of either or any of the parties to said action, suit or other proceeding. 
Nothing in this section shall be construed to ‘apply to any action or other pro- 


805 


1794 EVIDENCE—Art. 6 Chie5 


ceeding in any court instituted in consequence of adultery, or to any action for 
criminal conversation. 

Rey., s. 1680; Code, s. 1851; 1866, c. 43, ss. 2, 3. 

Neither husband nor wife allowed to prove fact of access or nonaccess: Boykin v. Boykin, 
70-262; West v. Redmond, 171-742—though in action for divorce a vinculo husband competent 
witness to prove impotence of wife, Barringer v. Barringer, 69-179—but in action for divorce 
on ground of alleged adultery neither husband nor wife competent witness to prove adultery 
of other, Perkins v. Perkins, 88-41; Hooper v. Hooper, 165-605; see section 1801. 

Person entitled to reward upon conviction of offender is competent witness against such 
offender: State v. Coulter, 2-3. 

In case of perjury for swearing to attendance as witness, prosecutor competent, though 
liable to cost: State v. Wyatt, 3-56. 

Where two or more persons on trial under one indictment for same offense, they are com- 
petent and compellable to give evidence for or against each other: State v. Frizell, 111-722; 
State v. Weaver, 93-595; State v. Rose, 61-406; State v. Smith, 86-705; see section 1799— 
provided evidence of person so testifying does not incriminate himself, State v. Smith, 86-705; 
State v. Medley, 178-710. 


1794. Parties not competent witnesses in certain cases. No person who is 
or shall be a party to an action founded on a judgment rendered before the first 
day of August, one thousand eight hundred and sixty-eight, or on any bond 
executed prior to said date, or the assignor, endorser or any person who has 
at the time of the trial, or ever has had, any interest in such judgment or bond, 
shall be a competent witness on the trial of such action; but this section shall not 
apply to the trial of any action commenced before the first day of August, one 
thousand eight hundred and sixty-eight, nor to the trial of any action in which 
the defendant therein relies upon the plea of payment in fact, or pleads a coun- 
terclaim and also introduces himself as a witness to establish the truth of such 
plea, but in all such cases the rules of evidence shall prevail as in other cases. 

Rev, soi633; Code, 's. 5807 Co C: Ps. 3835 1879,7c) 183.3 1888)"c) 310,ss7 1p 2 


Cases construing section and amendments thereto: Coggins v. Flythe, 113-102; Alston v. 
Hawkins, 105-9; Smith v. Smith, 97-27; Grant v. Hughes, 96-177; Borden v. Gully, 92-127; 
Waddell v. Swann, 91-105; Clanton v. Price, 90-96; Brown v. Cooper, 89-237; Johnston y. 
Jones, 87-394; Morgan v. Bunting, 86-67; Pugh v. Grant, 86-40; Jones v. Henry, 84-320; 
Macay, ex parte, 84-63; Tabor v. Ward, 83-291; Wilkerson v. Buchanan, 83-296; Strudwick 
v. Broadnax, 83-403; Smith v. Hayes, 82-448; Cannon v. Morris, 81-139. 


1795. A party to a transaction excluded, when the other party is dead. Upon 
the trial of an action, or the hearing upon the merits of a special proceeding, 
a party or a person interested in the event, or a person from, through or under 
whom such a party or interested person derives his interest or title by assign- 
ment or otherwise, shall not be examined as a witness in his own behalf or interest, 
or in behalf of the party succeeding to his title or interest, against the executor, 
administrator or survivor of a deceased person, or the committee of a lunatic, or a 
person deriving his title or interest from, through or under a deceased person or 
lunatic, by assignment or otherwise, concerning a personal transaction or com- 
munication between the witness and the deceased person or lunatic; except where 
the executor, administrator, survivor, committee or person so deriving title or 
interest is examined in his own behalf, or the testimony of the lunatic or deceased 
person is given in evidence concerning the same transaction or communication. 

REVs, SaeLOsLeOOdens) O90!) Cy. Or Pers eto: 


For analysis of section, see Bunn v. Todd, 107-266; Sorrell v. McGehee, 178-279; Irvin v. 
R. R., 164-6; see, also, Deaver v. Deaver, 137-245; Isler v. Dewey, 67-93. For a general rule 
as to competency hereunder, see Peebles v. Stanley, 77-243. 
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The reason of the rule against testifying to transaction with deceased is the mouth of the 
deceased is forever closed: Smith v. Moore, 142-277; Bonner y. Stotesbury, 139-6; Halliburton 
v. Carson, 100-106; Pittman v. Camp, 94-285; Watts v. Warren, 108-514; Andrews v. Me- 
Daniel, 68-386. 

Section applicable only to witnesses examined on commission, or on trial or hearing of action 
or special proceeding: Latham y. Dixon, 82-55—and has no reference to such affidavits as 
may be needed in progress of cause, Ibid.—nor to examination of a party under section 900, 
when other party has since died, Phillips v. Land Co., 174-542. 

This section does not render witnesses to will incompetent, having no application to them: 
Cox v. Lumber Co., 124-78; Young’s Will, 123-358; Vester v. Collins, 101-114. 

This section has no application to transactions with the living: Lehew v. Hewett, 138-8— 
nor does it apply when there are associates of the deceased in the transaction who are living 
and are parties to action, Johnson v. Townsend, 117-338; Peacock y. Stott, 90-518; In re 
Peterson, 136-13; Highsmith v. Page, 161-355. 

Section applies in dealings with lunatics: Nall v. Kelly, 169-717; Coltrain v. Lumber OCo., 
165-42. 

Objection to evidence of conversation or transaction of witness with intestate must be taken 
in apt time: Norris v. Stewart, 105-455; Quinn v. Lattimore, 120-432; Armfield v. Colvert, 
103-147; Meroney v. Overy, 64-312—otherwise same waived, Ibid. When the error in admit- 
ting such evidence is harmless, it will be disregarded: Quelch v. Futch, 175-694; Ray v. Ray, 
175-290. 

To enable court to pass on competency, witness must be permitted to testify to court whether 
transaction was between him and deceased or not: Lockhart v. Bell, 90-499. 

Exclusion does not apply when witness has no interest in the result of the action; nor when 
he testifies to the contents of a lost paper; nor when he testifies in favor of administrator: 
In re Gorham, 177-271. 

Although defendant, called by plaintiff, may be competent to testify as to transactions and 
conversation with deceased which are against interest of witness, he cannot be examined 
thereof against interest of other defendants: Weinstein v. Patrick, 75-344. 

Where trustee of deed of trust dead and property conveyed by substituted trustee to defend- 
ant, trustor not excluded from being witness for plaintiff who also claimed title through him: 
Isler v. Dewey, 67-93. 

Notwithstanding restrictions contained in section, person may as heretofore testify under 
book-debt law: Leggett v. Glover, 71-211. But cannot swear to itemized account under sec- 
tion 1789: Nall v. Kelly, 169-717. 

Feme plaintiff in action to recover land against defendants who claimed land under deed 
alleged to have been executed by her and husband to ancestor of defendant, is not disqualified 
under section to prove that she was never privately examined by officer taking probate, such 
officer being dead and representative being party to action: Spivey v. Rose, 120-163. 

Where witness incompetent under section to testify as to transaction between himself and 
deceased person, error to receive witness’s testimony of subsequent unsworn declarations made 
to others in regard to same transaction: Perry v. Jackson, 84-230. Defendant not permitted 
to testify in own behalf for purpose of contradicting former witness whose evidence tended to 
show that defendant fraudulently procured assignment from person deceased: Bushee v. 
Surles, 77-62. 

Administrator of deceased guardian is competent to show execution of bond by debtor to 
his intestate, evidence being offered to affect interest of a living person: Thompson vy. Hum- 
phrey, 83-416; Williams v. Cooper, 113-286. 

In proceeding by administrator to sell land for assets to pay debts, competent for widow to 
prove declarations of intestate husband (while in possession of land) that he paid for it with 
funds belonging to her: Gidney v. Moore, 86-485. 

‘Neither of parties, plaintiff nor defendant, whether claiming as original parties or as 
assignees, is competent witness in regard to conversations and transactions between himself 
and assignees of deceased: McCanless v. Reynolds, 74-301. 

This section is intended to exclude even indirect testimony of interested witness as to trans- 
action or communication with deceased: Stocks v. Cannon, 139-60. The exclusion applies 
when the party testifying and the administrator are both defendants but their interests are 
in conflict: Sutton v. Wells, 175-1. 
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Though direct evidence of conversation with person deceased may be incompetent, yet 
rehearsal of same in conversation with son of deceased competent under the facts of this 
case, as part of res geste: Tredwell v. Graham, 88-208. 

Notwithstanding section, one may testify to transaction by opposite party when against 
own interest: Sorrell v. McGehee, 178-279; Price v. Edwards, 178-493; Seals v. Seals, 165-409 ; 
In re Fowler, 159-203; Tredwell v. Graham, 88-208. 

Section 1794 does not interfere with operation of this section: Waddell v. Swann, 91-105. 

Executor competent to testify to transactions between intestate and defendant of which he 
has knowledge, which are in favor of estate of intestate and adverse to defendant: Pittman 
v. Camp, 94-283. 

Testimony of executor, defendant in action to collect debt due by decedent, as to statements 
of testator that he owed debt and wanted same paid, not incompetent: Halliburton v. Car- 
son, 100-99. 

Defendant administrator incompetent to testify in reference to land transaction between 
intestate and himself in suit against him by creditors of estate to subject land which alleged 
to have been fraudulently conveyed by intestate to defendant: Grier v. Cagle, 87-377. 

In action by administrator of deceased surety on note on which judgment secured, defend- 
ant surety cannot testify that intestate was coprincipal on note, so as to entitle him to con- 
tribution: Robinson v. McDowell, 130-246. 

Where decedent mortgaged land alleged by plaintiff to have been purchased jointly by him- 
self and deceased, neither vendor nor mortgagee competent witness for plaintiff in action 
against heirs to prove transaction with deceased: Carey v. Carey, 104-171. 

Sons of grantor in deed, which grantor is suing heirs of grantee to have deed declared mort- 
gage, are competent witnesses to show transactions between grantor and grantee: Porter v. 
White, 128-42. 

A party may testify to any independent fact not derived from a transaction or communica- 
tion with deceased: In re Will of Saunders, 177-156. 


WITNESS IS INCOMPETENT HEREUNDER, WHEN. The witness, to be incompetent, 
must offer to testify as to a personal transaction or communication between himself and the 
person deceased: Bunn vy. Todd, 107-266; Poston v. Jones, 122-536; Gupton v. Hawkins, 
126-81; Williams v. Cooper, 113-286; Armfield v. Colvert, 103-147; Loftin v. Loftin, 96-94; 
McRae v. Malloy, 90-521; Lockhart v. Bell, 86-443; Bushee v. Surles, 77-64; Ballard vy. Bal- 
lard, 75-190; Kirk vy. Barnhart, 74-653; Jackson v. Evans, 73-128; Andrews v. McDaniel, 
68-386, and numerous other cases—on behalf of himself or of some one succeeding to his title 
or interest, Wetherington v. Williams, 134-280; In re Worth’s Will, 129-223; Sumner vy. 
Candler, 92-634—against the executor, administrator, survivor, etc., who must be party to 
action, Ledbetter v. Graham, 122-753; Spivey v. Rose, 120-163; Sumner v. Candler, 92-634; 
Hawkins v. Carpenter, 85-482; Shields v. Smith, 79-517; Thomas v. Kelly, 74-416; Howerton 
v. Lattimer, 68-370—or against a surety for deceased, where it may eventually charge de- 
ceased, McGowan v. Davenport, 134-528; Hawking v. Carpenter, 85-484; Bryant v. Morris, 
69-444; Lewis v. Fort, 75-251; but see Shields v. Smith, 79-517. 


AS TO WHO IS ‘‘A PARTY’’ HEREUNDER. Member of a church congregation, the 
trustee of which is party on behalf of congregation, is not a party in interest hereunder: 
Lawrence v. Hyman, 79-209. Member of board of county commissioners is a party hereunder 
in action brought by board on behalf of county: Comrs. v. Lash, 89-159. A witness, whose 
interest is really that of a plaintiff, is treated as a plaintiff hereunder: Barlow v. Norfleet, 
72-585—and a defendant, who is in substance a plaintiff, is so treated, and is not allowed to 
testify as to personal transaction with deceased against the administrator, etc., Weinstein vy. 
Patrick, 75-344; Owens v. Phelps, 92-235, and cases cited. In trial of action on note against 
administrator of deceased maker, cashier of plaintiff bank, payee of note, is party in interest 
and disqualified to testify as to conversations with defendant’s intestate: Banking Oo. v. 
Walker, 121-115. Party must be named as such in process: Mason v. McCormick, 75-263— 
and no person proper party who has no interest in subject of action, Ibid. Propounders and 
caveators to contested will are parties to proceeding within spirit and meaning of section: 
Pepper v. Broughton, 80-251. 


AS TO PERSONS ‘‘INTERESTED IN THE EVENT.’’ Interest disqualifying person 
other than party as witness under section is interest in event of action: Fertilizer Co. v. 
Rippy, 124-643; Ledbetter v. Graham, 122-753; Bunn vy. Todd, 107-266; Mull v. Martin, 
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85-406; Condor v. Secrest, 149-201. The interest in the event hereunder must be a legal and 
pecuniary interest: Helsabeck v. Doub, 167-205; Jones v. Emory, 115-163; Sutton v. Walters, 
118-495—not a sentimental interest, Ibid.; Henderson v. MeLain, 146-329. Interest in subject- 
matter of the action will not disqualify; it must be interest ‘‘in the event’’: Lemly v. Ellis, 
143-200; Bunn y. Todd, 107-266; Mull v. Martin, 85-406. The test is whether witness bears 
such relation to controversy that verdict and judgment can be used against him in another 
action: Jones v. Emory, 115-158; Mull v. Martin, 85-406—or where verdict can be used for 
him, Williams v. Johnston, 82-288. 

A person is considered to be ‘‘interested in the event’’ hereunder where he is a surviving 
partner and his deceased partner’s representative is being sued on a firm obligation: Moore 
v. Palmer, 132-969; Fertilizer Co. v. Rippy, 124-643, 123-656; Lyon v. Pender, 118-147; Sikes 
v. Parker, 95-232—or where he is a surety on the prosecution bond, Carson v. Ins. Co., 171-135; 
MeGowan v. Davenport, 134-352; McLeary v. Norment, 84-236; Mason v. McCormick, 75- 
262—or where he is a member of a corporation which is a party in interest, Comrs. v. Lash, 
89-159; but see Lawrence v. Hyman, 79-209—or where he is assignor of bond sued upon, 
Jackson y. Evans, 73-128; Woodhouse v. Simmons, 73-30—or where he is to be paid $200 if 
plaintiff recovers, Williams v. Johnston, 82-288—or where he has contracted to buy the land 
involved in suit, Love v. Harbin, 87-249—or where he is devisee under will and a subsequent 
will is sought to be impeached, Hathaway v. Hathaway, 91-139—or where he is to receive 
benefit from a rescission of contract, which rescission is attempted to be set aside, Owens v. 
Phelps, 92-231—or where he is assignor of a contract to convey land and issue is between 
assignee and those claiming under deceased vendee in respect of payments made to him by 
such vendee, Shields v. Smith, 104-57—or where he is a codefendant with other heirs in par- 
tition proceeding, and it is sought to establish contract between father and children that cer- 
tain owelty should be paid by each, Barbee v. Barbee, 108-581—or where he is assignee of 
deceased and assignment attacked for fraud by creditors in action against administrator, 
Watts v. Warren, 108-514—or where witness’s husband is caveator in contest over will and 
is heir at law of testator, Linebarger v. Linebarger, 143-229. 

In an action to set aside a deed, the grantee is incompetent to testify as to conversation 
with grantor: Linker y. Linker, 167-651—so as between grantor and heirs of grantee, Boney 
v. Boney, 161-615; Pope v. Pope, 176-283. 

In an action by the husband or wife against representative of deceased, the one not a party 
may testify: McCurry v. Purgason, 170-463; He'sabeck v. Doub, 167-205; Little v. Ratliff, 
126-262; Hopkins v. Bowers, 108-298; Norris v. Stewart, 105-455; Bradsher v. Brooks, 71-322. 

In action to foreclose mortgage, where defendant pleads usury, testimony of son of defend- 
ant, who resides on mortgaged land without payment of rent, as to transaction with plaintiff’s 
intestate, not incompetent under section: Bennett v. Best, 142-168. Testimony of sister of 
plaintiff, to whom note similar to that sued upon was executed, that before and after date of 
note father ‘‘was very bright,’’ not objectionable under section: Ducker y. Whitson, 112-44. 

Attorney who acted for plaintiff in transaction with person who has since become insane 
is competent to testify in behalf of plaintiff as to such transaction, insane person being repre- 
sented by guardian, and attorney having interest in action: Propst v. Fisher, 104-214. Where 
note given attorney for collection against person since deceased and attorney was to receive 
portion of amount thereof for services, but never collected anything and returned same to 
executor of client, he is competent witness as to transaction: Wise v. Beaman, 96-122. Fact 
that attorney had interest in event of suit on account of tax fee does not disqualify him from 
testifying as to transaction or communication with person deceased: Syme y. Broughton, 
85-367. Declarations of deceased attorney contained in affidavit of defendant admissible in 
evidence where it appears that neither estate of attorney nor interest of any one claiming 
from him can be affected by event of action: Molyneux vy. Huey, 81-106. 

In action against person for damages for breach of warranty in deed, witness not interested 
in recovery not disqualified by section, though he may have interest in land: Lemly v. Hillis, 
143-200. Fact of payment to deceased person for land purchased of him can be proved when 
neither witness nor estate of deceased vendor interested in result of action: Cade v. Davis, 
96-139. Mortgagee competent witness as against deceased mortgagor to fact of payment of 
debt and cancellation of mortgage to secure it, where it appears that witness has no interest 
in controversy: Carey v. Carey, 108-267. 

In action on bond against executor of deceased surety, principal obligor competent witness to 
prove execution of bond by defendant’s testator: Peebles v. Stanley, 77-243. Surety on 
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guardian bond, principal being dead, competent witness to prove insolvency of bond: Topping 
v. Windley, 99-4. 

In suit by deputy sheriff against administrator of intestate to recover sum of money which 
deputy had been compelled to pay sheriff by reason of default of intestate, sheriff had no 
interest in event of action, and competent witness under section: Allen v. Gilkey, 86-65. 

Testimony of witness interested in event of action, as to transaction or communications be- 
tween himself and deceased, from whom defendants derive title, not competent against them; 
extent of interest not being material: Campbell v. Everhart, 139-504. In controversy as to 
which of two parties was grantee of lost deed, grantor, when he stands between the litigants, 
is competent to testify that he made deed to person since deceased: Gregg v. Hill, 80-255. 
Witness interested in result of action may testify as to transaction between deceased, under 
whom she claims her interest, and adverse party: Johnson vy. Cameron, 136-243. 

In an action to declare a trust as to land bought by one person for another, both persons 
being dead, witnesses interested in the result of the action cannot testify: Harrell y. Hagan, 
150-242. See, also, Grissom v. Grissom, 170-97. 


AS TO ‘‘PERSONAL TRANSACTION OR COMMUNICATION’’ WITH DECEASED. 
Term ‘‘personal transaction’’ in section intended to describe whole of negotiation or treaty 
between original parties to it out of which cause of action arose: Cheatham y. Bobbitt, 118- 
343. The transaction or communication, to be incompetent, must be between witness and 
deceased: Bunn y. Todd, 107-266; Gupton v. Hawkins, 126-81; Zollicoffer v. Zollicoffer, 168- 
326; Poston v. Jones, 122-536; Williams v. Cooper, 113-286; Armfield v. Colvert, 103-147; 
Loftin v. Loftin, 96-94; McRae v. Malloy, 90-521; Lockhart v. Bell, 86-443; Ballard v. 
Ballard, 75-190; Bushee v. Surles, 77-64; Kirk yv. Barnhart, 74-653; Andrews v. McDaniel, 
68-386; Jackson v. Evans, 73-128—and it must appear that knowledge of witness derived 
from personal transaction with deceased, Thompson v. Onley, 96-9. 

Testimony of a representation to grantee, the witness, by grantor, now deceased, that deed 
grantee was about to sign in grantor’s favor was really a will, is evidence of personal transac- 
tion with deceased hereunder: Smith v. Moore, 142-277—as is also testimony tending to show 
services rendered by witness which were accepted by deceased upon implied promise to pay, 
Witty v. Barham, 147-479; Dunn y. Currie, 141-125; Davidson v. Bardin, 139-1; Stocks v. 
Cannon, 139-60; Kirk y. Barnhart, 74-653—as is also testimony that deceased had-or had not 
made demand upon witness for payment, Davis v. Evans, 139-440—as also testimony by mort- 
gagee in an action to foreclose mortgage given by feme covert to secure debt of husband, that 
debt had not been paid, McGowan vy. Davenport, 134-526—as also testimony by defendant as 
to parol contract between plaintiff’s intestate and himself under which intestate placed im- 
provements on land, Luton v. Badham, 129-7—as also testimony by defendant claiming a set- 
off for goods sold plaintiff’s intestate that no one had paid him for the articles, Angel v. 
Angel, 127-451—as also testimony by plaintiff to repel the bar of the statute that payments 
were made by defendant’s intestate at certain times upon note due by intestate, Gupton v. 
Hawkins, 126-81. 

Testimony of plaintiff, claiming under deceased mortgagor, that payments had been made 
by mortgagor on mortgage note, is not admissible, Simpson vy. Simpson, 107-552—as also 
testimony that witness handed a certain book to deceased on day of marriage, Lane y. Rogers, 
113-171—as also testimony by plaintiff that deceased executed certain partnership agreement 
with him, Sawyer v. Grandy, 113-42—as also testimony of a partner that he signed a certain 
partnership agreement to which name of deceased partner also attached, Ibid.—as also testi- 
mony of alleged widow to fact of marriage and having lived with deceased husband, when 
marriage is an issue in action to which heirs of supposed husband are parties, Hopkins vy. 
Bowers, 111-175; Woodward y. Blue, 107-409—as also testimony of plaintiff in action on 
note, where maker dead, that one who purports to have made cross-marks to paper, as witness, 
did in fact make marks thereto: Bright v. Marcom, 121-86—as also testimony of children who 
hold claim against deceased father, that same has not been paid and that he never informed 
them of his indebtedness to them, Dunn v. Beaman, No. 2, 126-768—as also testimony of 
plaintiff that deed alleged to have been made to deceased ancestor of defendant by him was 
a forgery, Spivey v. Rose, 120-163. 

Testimony of brother to whom assignment made by defendant’s intestate of certain in- 
surance policies, as to such assignment, in action to set it aside brought by creditors, is not 
admissible: Watts v. Warren, 108-514—as also testimony by plaintiff, in action against de 
fendant who claims under deceased, as to date of debt against deceased on which judgment 
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was taken, Buie y. Scott, 107-181; see Sumner vy. Candler, 86-71—as also testimony of sur- 
viving partner that defendant’s intestate was a member of partnership, Moore v. Palmer, 132- 
969; Fertilizer Co. v. Rippy, 124-643, 123-656; Lyon vy. Pender, 118-147; Sikes v. Parker, 
95-232—as also testimony by plaintiff of the contents of written agreement with deceased, 
Hussey vy. Kirkman, 95-63; Sawyer vy. Grandy, 113-42—as also testimony of defendant, in 
action on debt due plaintiff’s intestate, as to time and place of the signing of receipt by said 
intestate, Sumner v. Candler, 86-71—as also testimony of maker of note payable to guardian, 
since deceased, to prove payment thereof before his assignment to plaintiff, Lewis v. Fort, 
75-251—as also testimony of assignee of defendant’s intestate of certain bonds, subject of 
action, as to the real transaction, assignee having assigned same to plaintiff, Jackson vy. Evans, 
73-128—as also testimony by obligee of bond to prove transaction between himself and de- 
ceased, although he may have previously assigned the bond, Woodhouse v. Simmons, 73-30— 
as also testimony by administrator, upon issue as to assets, tending to prove discharge of his 
prima facie indebtedness to estate, Whitesides v. Green, 64-307. 

Interested witness may testify to mental capacity of deceased, and give the circumstances 
upon which he bases his opinion: Bissett v. Bailey, 176-43; Plemmons v. Murphey, 176-671; 
In re Chrisman’s Will, 175-420; In re Will of Stocks, 175-224; State v. Cooper, 170-719; 
Rakestraw v. Pratt, 160-436; Ducker v. Whitson, 112-44. 

Plaintiff suing in her own right and as administratrix of her mother for services rendered 
defendant’s intestate cannot testify: Brown v. Adams, 174-490. 


TRANSACTIONS WITH OTHERS THAN DECEASED, OR WITH DECEASED IN 
PRESENCE OF OTHERS, AFFECTING HIS PROPERTY. Transaction with attorneys of 
deceased, before his death and in his presence, is a transaction with deceased hereunder: Smith 
v. Moore, 142-277. 

In action to correct deed to plaintiff’s wife, who is dead, plaintiff can testify as to what 
took place between him and grantor, who is living: Lehew v. Hewitt, 138-6—and fact that 
his wife’s estate affected by evidence does not render same incompetent, Ibid. 

On issue devisavit vel non it is not competent to show by caveator’s conversation with testa- 
tor, though same was in presence of person interested in action at time of trial, but not at 
time of conversation: In re Peterson, 136-13. 

Plaintiff is competent witness to testify as to contract with agent now deceased: Roberts 
v. R. R., 109-670; see Howerton y. Lattimer, 68-370; Walker v. Cooper, 159-536; Bank v. 
Wysong & Miles Co., 177-284; Morgan v. Bunting, 86-67; Gwaltney vy. Assurance Co., 132-925. 

Conversation and understanding with plaintiff’s testator is incompetent hereunder, but a 
rehearsal of conversation with agent of testator is competent as part of res geste: Gilmer v. 
MeNairy, 69-3835. Defendant cannot testify as to conversation between third person, now de- 
ceased, and plaintiff’s testator in regard to subject of controversy: Halyburton vy. Dobson, 
65-88. 

In action by widow against administratrix to compel payment of plaintiff’s share in estate, 
testimony of defendant incompetent to prove conversation between decedent and third person: 
Wilson y. Featherston, 122-747—and testimony of such third person, who was a bailee of 
property in controversy at the time of the conversation, and is a party defendant to the action, 
is also incompetent, Ibid. 

Mere fact of interest of witness does not exclude him from testifying of transactions with 
third persons which affect property of deceased: Watts v. Warren, 108-514. Witness party 
to action not prohibited by section from testifying as to communications made to other wit- 
nesses: Waddell v. Swann, 91-105. ; 

Party to action by administrator of deceased to enforce contract entered into between such 
party and deceased not competent to testify to conversation in presence of deceased with his 
agents and attorneys as to execution of contract: McRae v. Malloy, 90-521; Smith y. Moore, 
142-277—for though conversation was with attorneys, yet they were acting for the deceased, 
in his presence and under his direction, and the substance of the transaction was the making 
of the contract and personal to the deceased, and though agents or attorneys may be examined 
by either party to the suit, yet the disqualification of the party to the cause is not removed, 
as the statute makes no exception where others were present, McRae y. Malloy, 90-521. 

Physician cannot testify as to professional visits to deceased: Knight v. Everett, 152-118. 

Mother, as administratrix, suing for wrongful death of son, may testify as to son’s con- 
tributing to her support: Irvin v. R. R., 164-6. 
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DECISIONS HOLDING THAT CERTAIN FACTS NOT AMOUNTING TO TRANSAC- 
TIONS HEREUNDER MAY BE TESTIFIED TO. A witness who is excluded under this 
section from testifying to any personal communication or transaction with deceased person 
may, nevertheless, be competent to testify as to what he saw deceased do, or to any fact which 
‘does not include a personal transaction or communication: McCall v. Wilson, 101-598. 

Interested witness cannot testify that deceased signed certain papers, but he can testify as 
to whether signature is in handwriting of deceased: McEwan v. Brown, 176-249; Sawyer v. 
Grandy, 113-42; Ferebee v. Pritchard, 112-83; Peoples v. Maxwell, 64-313—and that entries 
on books are in handwriting of deceased, Armfield v. Colvert, 103-147—and that certain paper- 
writing is in handwriting of deceased, Hussey v. Kirkman, 95-63; Brush vy. Steed, 91-226; 
Buie v. Scott, 107-181; Sumner y. Candler, 86-71; Peoples v. Maxwell, 64-313. 

Though plaintiff cannot prove special contract with defendant’s intestate for services otf 
slaves before emancipation, yet competent to prove that intestate had slaves in possession and 
enjoyed their services: Gray v. Cooper, 65-183. 

Defendant may testify that bond given to person deceased, the subject-matter of suit, was 
in blank as to amount payable when executed by him, having been filled up without authority 
in his absence: Isenhour y. Isenhour, 64-640; Brower v. Hughes, 64-642; Wester y. Bailey, 
118-195. ~ 

Whether plaintiff left husband’s home of her own volition, or by compulsion, is an inquiry 
not necessarily involving transaction or communication with husband: Hicks v. Hicks, 142-231. 

Executor who is a devisee not disqualified to testify as to transactions occurring after death 
of testator, they not being transactions with deceased: Cox vy. Lumber Co., 124-78. 

Testimony of plaintiff, in action against administrator for money loaned his intestate, as 
to mark on almanac and when placed there, is competent when it appeared from the other 
testimony that mark not placed on almanac at time money was loaned, and was therefore not 
a transaction with deceased: McArter v. Rhea, 122-614. In action against administrator for 
fees incurred as witness for his intestate, plaintiff not precluded from testifying that he was 
a witness and as to number of days he attended, where witness tickets lost by burning of 
courthouse, for the reason that these are facts of which others equally with intestate have 
knowledge: Johnson vy. Rich, 118-268. 

Testimony that witness carried supplies to decedent during sickness not such evidence of 
conversation or transaction as to make witness incompetent under section: Cowan v. Layburn, 
116-526. Competent for assignee of judgment against decedent to prove by own oath that 
judgment not paid, in proceeding to revive it and issue to execution, Latham yv. Dixon, 82-55. 

Widow and devisee of testator competent witness to prove that script propounded was found 
among valuable papers of deceased, as she does not testify as to any personal transaction or 
communication: Cornelius v. Brawley, 109-542. Widow may testify that she saw deceased 
place a deed in his trunk: Carroll v. Smith, 163-204. Interested witness may testify that he 
saw a book in hands of intestate, but not that intestate handed him the book: Lane v. Rogers, 
113-171. Nor can persons interested in a will testify that testator deposited the will with 
them: McEwan y. Brown, 176-249, overruling Hampton v. Hardin, 88-592. 

Evidence of statements of deceased witness made during trial not inhibited under section 
as transactions with deceased persons: Costen v. McDowell, 107-546. Fact in no way involving 
transaction or communication does not come within inhibition of section: Hughes v. Boone, 
102-137. 

Plaintiff competent to testify that her father, since deceased, gave her money to purchase 
land in controversy, when none of parties to action claimed any interest under father: Loftin 
v. Loftin, 96-94. 

Mere entry of credit on bond due intestate’s estate not sufficient to raise presumption of 
fact that intestate present at time credit entered, where it is proved that intestate’s business 
was conducted by agent: Lockhart v. Bell, 90-499—but to raise presumption, nature of trans- 
action must be such as to require presence of deceased person in respect to it, Ibid. 

Witness, principal debtor in action by plaintiff against estate of deceased surety, not dis- 
abled by section from testifying for defendant administrator as to what occurred in transac- 
tion between plaintiff and deceased: Kesler v. Mauney, 89-369. 

Witness offered to prove fact which occurred out of presence of and in no sense a transac- 
tion with deceased person, held competent under section: Lockhart v. Bell, 86-443. 

Where plaintiff sues defendant’s intestate for value of an animal, competent for plaintiff 
‘to testify as to value of such animal, and that he had owned but one such animal since the 
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war, as this is not evidence of communication with deceased person, but of substantive and 
independent fact: March v. Verble, 79-19. 

In action of ejectment, vice-president of defendant company competent to prove where 
person said certain corner of land was located, it not being a transaction or communication 
between him and any one under whom plaintiff claimed title to land: McNeely v. Lumber 
Co., 130-637. 


EFFECT OF ADMINISTRATOR OR SURVIVOR, ETC., TESTIFYING AS TO TRANS- 
ACTION. Where executor or administrator examined in own behalf concerning transaction 
or communication with decedent, other party to action competent to testify concerning same 
transaction or communication: Burnett v. Savage, 92-10; Davison v. Land Co., 126-704; Cheat- 
ham y. Bobbitt, 118-348; Hughes v. Boone, 102-137; Hawkins vy. Carpenter, 85-482; Knight v. 
Killebrew, 86-402; Murphy v. Ray, 73-588—and other party or witness interested in the 
event is restricted in reply to those particular transactions and communications to which 
testimony of deceased person or his representative was pertinent, Pope v. Pope, 176-283; Arm- 
field vy. Colvert, 103-147; Hughes v. Boone, 102-137; Smith vy. Smith, 101-461; Burnett v. 
Savage, 92-11; Sumner v. Candler, 92-634; Hopkins v. -Bowers, 108-298; Kesler v. Mauney, 
89-369; Redman v. Redman, 70-257. 

The personal representative ‘‘opens the door’’ only when he is a voluntary witness: Sorrell 
v. McGehee, 178-279. When personal representative opens door by testifying to transaction or 
communication with decedent it is not his province, but that of court, to decide what testimony 
of adverse party may come in: Cheatham v. Bobbitt, 118-343. 

Where husband of administratrix, not being party to action and having no interest in event 
thereof, testified, same does not render admissible testimony of defendant as to transaction 
between deceased and defendant: Hall v. Holloman, 136-34. 

Where plaintiff introduced defendants before jury for inspection to show they were of negro 
blood, but did not examine them as witnesses, this did not open door for defendants to testify 
as to any communication or transaction with deceased ancestor: Hopkins v. Bowers, 108-238. 

Administrator can testify that intestate delivered goods to defendant without ‘‘opening the 
door,’’ as delivery is an independent fact: Cheatham v. Bobbitt, 118-343—-but if he testifies 
that defendant purchased goods of intestate he ‘‘opens the door’’ for defendant to negative 
same with his own version of the transaction, Ibid. Where plaintiff, administrator of de 
cedent, testified only to execution of bond, this did not confer upon defendant right to testify 
as to payments made by him on bond, nor to cross-examine plaintiff administrator in regard 
to such alleged payments: Williams y. Cooper, 113-286. Where executor who was subscribing 
witness to receipt given by defendant to his intestate proves execution of same on trial, he 
thereby opens door, and defendant can testify as to transaction between himself and deceased 
connected with execution of receipt: Hughes v. Boone, 102-137. 

Evidence of defendant as witness for plaintiff that plaintiff’s testator contributed certain 
sum to partnership capital did not open door so as to permit defendants to testify as to other 
transactions between themselves and plaintiff’s intestate: Armfield v. Colvert, 103-147. 

When plaintiff examines defendant as to a matter not within inhibition of section, defendant 
is not thereby at liberty to discharge the prohibition and testify to any and all transactions 
with deceased: Hopkins v. Bowers, 108-298. 

Incompetent for defendant claiming under deceased mother to testify as to alleged agree- 
ment regarding the land in controversy on part of decedent plaintiff, who claimed as devisee 
of mother, not having offered to give evidence concerning matter: Blake v. Blake, 120-77. 


GIVING IN EVIDENCE THE TESTIMONY OF DECEASED. Where deposition of 
decedent introduced in behalf of defendant, both parties claiming under deceased, defendant 
may testify in own behalf in respect to same transaction: Nixon vy. McKinney, 105-23. Com- 
petent for plaintiff’s witness to testify to what deceased maker of note sued upon testified on 
former trial as to its payment, as same does not come within section: Worth v. Wrenn, 144- 
656. Testimony of deceased person given in evidence regarding transaction opens door for 
living party interested to give evidence concerning same: Sumner v. Candler, 92-634. 


AS TO DECLARATIONS OF, AND CONVERSATIONS HAD WITH, DECEASED OR 
HIS AGENT. In action involving validity of deed of trust, where trustor dead and estate 
insolvent, son of trustor competent witness as to decedent’s declarations concerning trust: 
Gidney v. Logan, 79-214. 

Executor may testify as to declarations made by deceased legatee in her own favor in pres- 
ence of devisor: Medlin v. Simpson, 144-397. 
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An interested witness may testify to declarations of deceased person relative to boundary 
lines: Yow v. Hamilton, 136-357. 

Rehearsal of conversation with deceased in a subsequent conversation with his agent is com- 
petent as part of res geste: Gilmer v. McNairy, 69-335. 

Where agent sent to notify person to go to see principal, such person cannot after death of 
principal testify to declarations of agent as to statements made to him by principal: Holt v. 
Johnson, 129-138. 

Personal representative cannot introduce declarations of deceased unless same are part of 
some conversation or statements proven by opposite party: Johnson v. Armfield, 130-575. 

Declarations of deceased attorney contained in affidavit supporting motion to vacate a 
judgment are not barred by this section: Molyneux v. Huey, 81-106. 

In action by executor against husband, the wife, who is not party to action, is competent 
to prove a declaration made by deceased to her husband: Bradsher v. Brooks, 71-322. Plain- 
tiff is competent to testify to conversation with an agent now deceased: Roberts vy. R. R., 109- 
670; Howerton vy. Lattimer, 68-370; Walker v. Cooper, 159-536; Bank v. Wysong & Miles 
Co., 177-284. 

Section merely referred to in McKee vy. Lineberger, 87-186; Macey, ex parte, 84-65; Henry 
v. Willard, 73-43; Meroney v. Avery, 64-313; Presnell v. Garrison, 121-366, 122-596; Autry 
v. Floyd, 127-187; State v. Raby, 121-683; Crenshaw vy. Johnson, 120-270; Quinn y. Latti- 
more, 120-433; Clark v. Hodge, 116-761; Coggins y. Flythe, 113-105; Perkins v. Berry, 103- 
143; Roberts v. Preston, 100-248; Smith v. Smith, 97-28; Long v. Miller, 93-233; Wilson v. 
Lineberger, 88-424. 


1796. Executors may testify as to estates in their hands. In all actions now 
pending or which may be hereafter instituted upon judgments rendered before 
the first day of August, one thousand eight hundred and sixty-eight, or upon 
any bond or promissory note under seal executed prior to said date, wherein 
a reference has been or may be ordered by the court to ascertain the condition 
or state of the assets belonging to the estate of any deceased debtor in the hands 
of his administrator or executor, who is or may be defendant in such actions, it 
shall be competent for the defendant administrator or executor of such deceased 
debtor to testify and be examined as a witness in his own behalf concerning his 
administration upon the estate of his intestate or decedent. When in such cases 
the defendant administrator or executor testifies or is examined as a witness in 
his own behalf, it shall also be competent for the plaintiff to testify and be 
examined in the same in regard to such administration. 

Rey., s. 1682 ; 1885, ec. 361. 

Purpose of section stated in Coggins v. Flythe, 113-106. 


1797. Communications between attorney and client. In cases where fraud 
upon the state is charged it shall not be a sufficient cause to excuse any one 
from imparting any evidence or information legally required of him, because he 
came into the possession of such evidence or information by his position as 
counsel or attorney before the consummation of such fraud, and any person 
refusing for such cause to answer any question when legally required so to do 
shall be guilty of contempt, and punished at the discretion of the court or other 
body demanding such information: Provided, that it shall not be competent 
to introduce any admissions thus made on the trial of any persons making the 
same. 

Rey., s. 1620; Code, s. 1849; 1874-5, ec. 213. 

Communications to counsel in case of fraud, where state concerned, not privileged: Hughes 
v. Boone, 102-137. What is privileged communication: Allen vy. Shiffman, 172-578. 
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1798. Communications between physician and patient. No person, duly au- 
thorized to practice physic or surgery, shall be required to disclose any informa- 
tion which he may have acquired in attending a patient in a professional char- 
acter, and which information was necessary to enable him to prescribe for such 
patient as a physician, or to do any act for him as a surgeon: Provided, that the 
presiding judge of a superior court may compel such disclosure, if in his opinion 
the same is necessary to a proper administration of justice. 

Rey., s. 1621; 1885, c. 159. 


Person in application for insurance may waive right to object to evidence of the physician 
acquired while attending him, and physician may be compelled to testify: Fuller v. Knights 
of Pythias, 129-318. Construction of words, ‘‘which information was necessary to enable 
him to prescribe’’: Smith v. Lumber Co., 147-62. 


1799. Defendant in criminal action competent but not compellable to tes- 
tify. In the trial of all indictments, complaints, or other proceedings against 
persons charged with the commission of crimes, offenses or misdemeanors, the 
person so charged is, at his own request, but not otherwise, a competent witness, 
and his failure to make such request shall not create any presumption against 
him. But every such person examined as a witness shall be subject to cross- 
examination as other witnesses. Except as above provided, nothing in this 
section shall render any person, who in any criminal proceeding is charged with 
the commission of a criminal offense, competent or compellable to give evidence 
against himself, nor render any person compellable to answer any question 
tending to criminate himself. 

Reyv., ss. 1684, 1685; Code, ss. 1353, 13854; 1881, c. 89, s. 3; 1881, c. 110, ss. 2, 3; 1856-7, 
c. 23; 1866, c. 48, s. 3; 1868-9, c. 209, s. 4. 

Defendant in criminal action can only be examined as witness at own request: State v. 
Ellis, 97-447—but if he does make request and is examined his statements can be held as evi- 
dence against him, Ibid. He then goes before the jury, both as witness and defendant: State 
v. Atwood, 176-704. He is subject to cross-examination: State v. Cloninger, 149-567; State 
v. Simonds, 154-197; State v. Allen, 107-805. His general character can be proved as in case 
of other witnesses: State v. Spurling, 118-1250; State v. Goff, 117-761; State v. Johnson, 
100-494; State v. Davis, 92-767; State v. Lawhorn, 88-637; State v. Spier, 86-602; State v. 
Efler, 85-585. And he waives the privilege not to answer questions which tend to criminate 
him: State v. Simonds, 154-197; State v. Allen, 107-805; State v. Thomas, 98-599; State v. 
Lawhorn, 88-634. 

Defendant may introduce evidence of good character without becoming a witness: State v. 
Hice, 117-782. This opens the way for the state to prove his character bad: Ibid. When 
he becomes a witness in his own behalf, he may introduce evidence of good character to support 
his testimony and as substantive evidence: State v. Cloninger, 149-567—-and the state may 
attack his character, Ibid. The effect of state’s evidence of bad character was to impeach his 
credibility or rebut evidence of good character: State v. Traylor, 121-674; but his character 
is also to be considered in determining his guilt or innocence, State v. Atwood, 176-704; 
State v. Wentz, 176-745. 

Where defendant, in prosecution for another crime, testifies in own behalf after being in- 
formed of privilege not to testify, admission so made competent evidence against him in 
subsequent trial, State v. Simpson, 133-676. Where person charged with offense before mayor 
of town is called to the stand by his counsel and testifies in own behalf, caution prescribed 
by section 4561 not being given, defendant deemed to be testifying under this section: State 
vy. Hawkins, 115-712. Evidence of defendant testifying in his own behalf is to be considered 
by jury, and he has right to have jury instructed as to effect of his evidence if believed by 
them: State v. Gilmer, 97-429; see State v. Holloway, 117-730. Defendant can testify as to 
any fact which would be competent to prove by any other witness: State v. Bethel, 97-459. 

Declarations of one defendant are not admissible as against codefendant: State y. Collins, 
121-667. 
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As to instructing jury on credibility of defendant’s testimony, see State v. Holloway, 117- 
730; State v. Gilmer, 97-429. 

Defendant can be made to testify for or against codefendant if testimony does not tend to 
incriminate himself: State v. Medley, 178-710; State v. Smith, 86-705; State v. Weaver, 93- 
595; State v. Rose, 61-406. 

Failure to testify for himself raises no presumption against him: State v. Bynum, 175-777. 
Section prohibits comment upon fact that defendant does not go upon stand to testify: State 
v. Harrison, 145-414; Hudson v. Jordan, 108-12; Goodman vy. Sapp, 102-477—but does not 
forbid prosecuting attorney making such comments upon testimony as would have been legiti- 
mate before enactment of section, for while section enlarges privileges of prisoner, it does not 
abridge rights of state’s officers: State v. Weddington, 103-364. 

One charged with crime, who turns state’s witness against associates under assurance that 
his disclosures shall not be used against him, may be cross-examined as to what he told counsel 
about the offense while he was himself charged: State v. Condry, 50-418. ; 

The privilege of refusing to answer an incriminating question is personal to the witness and 
to him only: State v. Morgan, 133-743—and not error for judge to caution witness that he 
need tell nothing to incriminate himself, State v. Weaver, 93-595. What is sufficient protection 
against self-crimination: State v. Medley, 178-710; Smith v. Smith, 116-386. 

Defendant can be required to furnish evidence (sometimes resulting in being against him- 
self) by making him fit his shoes to tracks: State v. Mallett, 125-725; State v. Graham, 74-646; 
State v. Lindsey, 78-501. See, also, State v. Neville, 175-731; State v. Thompson, 161-238. 
Private papers taken from defendant against his will are admissible: State v. Fowler, 172-905; 
State v. Wallace, 162-623. 


1800. Testimony enforced in certain criminal investigations; immunity. If 
any justice of the peace, magistrate of police, mayor of a town, or judge of the 
supreme or superior courts shall have good reason to believe that any person 
within his jurisdiction has knowledge of the existence and establishment of any 
faro-bank, faro-table or other gaming table prohibited by law, or of any place 
where intoxicating liquors are sold contrary to law, in any town or county within 
his jurisdiction, such person not being minded to make voluntary information 
thereof on oath, then it shall be lawful for such justice of the peace, magis- 
trate, mayor, or judge to issue to the sheriff of the county or to any constable 
of the town or township in which such faro-bank, faro-table, gaming table, 
or place where intoxicating liquors are sold contrary to law is supposed to be, 
a subpoena, capias ad testificandum, or other summons in writing, commanding 
such person to appear immediately before such justice of the peace, magistrate, 
mayor or judge and give evidence on oath as to what he may know touching the 
existence, establishment and whereabouts of such faro-bank, faro-table or other 
geaming table, or place where intoxicating liquors are sold contrary to law, and 
the name and personal description of the keeper thereof. Such evidence, when 
obtained, shall be considered and held in law as an information on oath, and the 
justice, magistrate, mayor or judge may thereupon proceed to seize and arrest 
such keeper and destroy such table, or issue process therefor as provided by law. 
No person shall be excused, on any prosecution, from testifying touching any 
unlawful gaming done by himself or others; but no discovery made by the wit- 
ness upon such examination shall be used against him in any penal or criminal 
prosecution, and he shall be altogether pardoned of the offenses so done or par- 
ticipated in by him. 

Reyv., ss. 3721, 1637 ; Code, ss. 1215, 1050; R. C., c. 35, s. 50; 1858-9, c. 34, s. 1; 1889, c. 355; 
1913, c. 141. 

See section 2143. Section not in violation of either state or federal constitution: In re 
Briggs, 135-118—and witness may be compelled to testify under section, although answer tends 
to criminate him, State v. Morgan, 133-743; In re Briggs, 135-118. Word ‘‘gaming’’ defined: 


State v. Morgan, 133-745. 
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1801. Husband and wife as witnesses in civil actions. In any trial or inquiry 
in any suit, action or proceeding in any court, or before any person having, 
by law or consent of parties, authority to examine witnesses or hear evidence, 
the husband or wife of any party thereto, or of any person in whose behalf any 
such suit, action or proceeding is brought, prosecuted, opposed or defended, 
shall, except as herein stated, be competent and compellable to give evidence, as 
any other witness on behalf of any party to such suit, action or proceeding. 
Nothing herein shall render any husband or wife competent or compellable to 
give evidence for or against the other in any action or proceeding in consequence 
of adultery, or in any action or proceeding for divorce on account of adultery 
(except to prove the fact of marriage) ; or in any action or proceeding for or on 
account of criminal conversation, except that in actions of criminal conversation 
brought by the husband in which the character of the wife is assailed she shall be 
a competent witness to testify in refutation of such charges. No husband or 
wife shall be compellable to disclose any confidential communication made by one 
to the other during their marriage. 

Rey., s. 1686; Code, s. 588; C. C. P., s. 341; 1866, c. 48, ss. 3, 4; 1919, c. 18. 


In action for divorce on ground of adultery neither husband nor wife competent as witness 
to adulterous acts of other: Hooper v. Hooper, 165-605; Toole v. Toole, 112-150; Perkins 
vy. Perkins, 88-4i—-nor shall admissions of either be received in evidence to prove such fact, 
Perkins vy. Perkins, 88-41—but wife sued for divorce on ground of adultery is competent to 
deny the acts testified to against her, Broom vy. Broom, 130-562. In a suit for divorce for 
impotency of wife, husband is competent witness: Barringer v. Barringer, 69-179. 

Husband is competent to testify as to misconduct of wife in an action for criminal conver- 
sation: Powell y. Strickland, 163-393—and wife was not competent witness to rebut such 
evidence, Grant v. Mitchell, 156-15; McCall v. Galloway, 162-353; but she may testify under 
this section as amended by act of 1919, c. 18. 

Neither husband nor wife competent to prove nonaccess to render offspring illegitimate, 
nor would declarations of either be admissible: Croom v. Whitehead, 174-305; West v. Red- 
mond, 171-742; Ewell v. Ewell, 163-236. 

Meaning of confidential communications which are privileged under this section: Whitford 
v. Ins. Co., 163-223; Toole v. Toole, 112-152. See, also, annotations under section 1802. 

Section merely referred to in State v. Wiseman, 130-727; Little v. Ratliff, 126-264; Toole 
v. Toole, 109-615; Bunn v. Todd, 107-266; Taylor v. Taylor, 76-439; Horne y. Horne, 75-103; 
Boykin y. Boykin, 70-266. 


1802. Husband and wife as witnesses in criminal actions. The husband or 
wife of the defendant, in all criminal actions or proceedings, shall be a compe- 
tent witness for the defendant, but the failure of such witness to be examined 
shall not be used to the prejudice of the defense. Every such person examined 
as a witness shall be subject to be cross-examined as are other witnesses. No 
husband or wife shall be compellable to disclose any confidential communication 
made by one to the other during their marriage. Nothing herein shall render 
any husband or wife competent or compellable to give evidence against each other 
in any criminal action or proceeding, except to prove the fact of marriage in 
case of bigamy, and except that in all criminal prosecutions of a husband for an 
assault and battery upon his wife, or for abandoning his wife, or for neglecting 
to provide for her support, it shall be lawful to examine the wife in behalf of the 
state against the husband. 


Rev., ss. 1634, 1635, 1636; Code, ss. 588, 13538, 13854; 1856-7, c. 23; 1866, c. 43; 1868-9, 
€.-209,; 1881,-e/ 110: 
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Husband or wife of defendant competent witness for defendant in all criminal actions or 
proceedings: State v. Harbison, 94-885; State v. Jones, 89-559—but in fornication and 
adultery husband of feme defendant not competent to testify against her as to such acts com- 
mitted while marital relation existed, State v. Raby, 121-682; State v. Jones, 89-559; State vy. 
Jolly, 20-108—though he may have obtained divorce a vinculo before trial, Ibid. When man 
and woman indicted for fornication and adultery, husband of feme defendant, as to whom 
nol. pros. entered, competent witness to show adultery between defendants before marriage 
of witness and feme defendant, State v. Wiseman, 130-726. 

On indictment for bigamy, second wife of defendant admissible as witness either for or 
against him: State v. Patterson, 24-346. When two indicted in same bill for affray and 
mutual assaults, wife of neither competent witness for state or other defendant: State v. 
Harbison, 94-885—though freedwoman competent witness against freedman who claimed her 
as wife while they were slaves, but since emancipated he had refused to marry her, State v. 
Taylor, 61-508. As to evidence of slaves cohabiting together as man and wife prior to emanci- 
pation, see State v. Samuel, 19-177. 

Neither husband nor wife competent or compellable to give evidence against the other in 
criminal proceeding: State v. Harbison, 94-885—and where two indicted in same bill for 
affray and mutual assaults, wife of neither is competent witness for state or other defendant, 
State v. Weaver, 93-595. Neither wife nor husband is a competent witness against the other 
upon the trial of an indictment for assault and battery when no lasting injury is inflicted or 
threatened: State v. Davidson, 77-522, and cases cited—-but where wife indicted for assault 
and battery in striking her husband with an axe, husband is competent witness against her: 
Ibid. In an action against husband for slandering wife, for competency of either as witness, 
see State v. Fulton, 149-485. 

Where two are indicted for a battery, the one for the act and the other for using encourag- 
ing language at the time, the wife of the one who encouraged the beating is a competent wit- 
ness for the other party: State v. Mooney, 64-54. 

Wife is competent to prove fact of marriage in action against the husband for abandon- 
ment: State v. Chester, 172-946—in an action for bigamy, State v. Long, 143-672; State v. 
Melton, 120-591—in an action for fornication and adultery, State v. McDuffie, 107-885. 

Rule disqualifying wife from testifying against husband applies only where husband has 
legal interest in result, State v. Parrott, 79-615—and does not render her incompetent to con- 
tradict his testimony for state upon indictment against third person for assault and battery 
upon husband, Ibid. 

Confidential communications between husband and wife cannot be received in evidence, 
State v. Brittain, 117-783; Toole v. Toole, 112-156. Conversations between husband and wife 
in presence of third persons are not privileged: State v. McKinney, 175-784; State v. Ran- 
dall, 170-757. A letter written by husband to wife is admissible, when in hands of third 
person: State v. Wallace, 162-622. See, also, under section 1801. 

Declarations of the wife in the presence of the husband, which naturally call for a reply, 
are admissible, though wife is not competent witness: State v. Record, 151-695. 

Failure of wife to testify for husband not subject of comment; and solicitor cannot tender 
the wife as a witness: State v. Spivey, 151-676; State v. Cox, 150-846. 

Section referred to in State v. McDowell, 101-737; State v. Lemon, 92-793. 


Art. 7. ATTENDANCE OF WITNESS 


1803. Issue and service of subpena. In obtaining the testimony of witnesses 
in causes depending in the superior, criminal and inferior courts, the following 
rules shall be observed in practice, to wit: 

In suits where witnesses are to appear at any court, the clerk at the instance 
of a party shall issue a subpcena, directed to the sheriff or other officer of the 
county where such witnesses reside, naming the time and place for their appear- 
ance, the names of the parties to the suit wherein the testimony is to be given, 
and the party at whose instance they are summoned. Every subpena made 
returnable immediately shall be issued only in term time, and shall be per- 
sonally served on the witness therein named. <A copy of every subpcena issued 
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by the clerk in vacation, in case any witness therein named is not to be found, 
may be left at his usual place of residence; and such copy certified by the sheriff 
or other officer, and left as aforesaid, shall be deemed a legal summons, and the 
person therein named shall be bound to appear in the same manner as if per- 
sonally summoned. 


hey., 8S: 16395 "Codey s2#1355 URYC) crsits. 59:3) VI7TGe..115,. 8.186: 
For subpceena issued by party or attorney, see Civil Procedure, s. 919. 


1804. Attendance before referee or commissioners. In all cases not otherwise 
provided for, when witnesses are required to attend any court, commission, ref- 
eree, order of survey, or jury of view, a summons shall be issued by the clerk of 
the court, at the request of either party, naming the day and place when and 
where they are to appear, the names of the parties to the suit, and in whose behalf 
summoned. 

Reyv., Ss. 1640; Code, s. 18665 R, C., ¢. 34, s. 68; 1805, c G85, ss. 1, 2. 


1805. Subpena duces tecum issued. In all causes depending in any court, 
in which the production of an original paper, lodged in any of the public offices 
of the state, or in any office of any court, shall become necessary, the court may 
issue the process of subpcena duces tecum, requiring such persons who hold said 
offices to attend the court with such original paper, in like manner and under 
the same penalties as witnesses are required in cases of subpcena to testify. 

Rey., s. 1641; Code, s. 1872; R. C., c. 31, s. 81; 1797, c. 476. 


1806. Subpenas and depositions upon removal of cause. When any cause shall 
be removed from the superior court of one county to that of another, after the 
order of removal, depositions may be taken in the cause, and subpcenas for the 
attendance of witnesses and commissions to take depositions may issue from 
either of the said courts, under the same rules as if the cause had been originally 
commenced in the court from which the subpcenas or commissions issued. 

Rey., 8. 1642); Code, s: 1871; RR: Ce. 31, s. 12; 18105" eF 787 = 1832; e°8: 

Upon removal of cause, jurisdiction of court from which removed ceased, unless otherwise 
provided in order of removal, or by consent of parties in writing duly filed:' Fisher v. Mining 
Co., 105-124—-but section makes exception to rule by provision that after removal subpenas 
for witnesses and commissions to take depositions may issue from either court, Ibid.—and 
pending removal of cause from one county to another, and before deposit of transcript, com- 
petent for clerk of former county to take examination of parties, Comrs. v. Lemly, 85-341. 


1807. Witnesses attend until discharged; effect of nonattendance. Every wit- 
ness, being summoned to appear in any of the said courts, in manner before 
directed, shall appear accordingly, and continue to attend from term to term 
until discharged, when summoned in a civil action or special proceeding, by the 
court or the party at whose instance such witness shall be summoned, or, when 
summoned in a criminal prosecution, until discharged by the court, the prosecut- 
ing officer, or the party at whose instance he was summoned; and in default 
thereof shall forfeit and pay, in civil actions or special proceedings, to the party 
at whose instance the subpeena issued, the sum of forty dollars, to be recovered 
by motion in the cause, and shall be further liable to his action for the full 
damages which may be sustained for the want of such witness’s testimony; or 
if summoned in a criminal prosecution shall forfeit and pay eighty dollars for 
the use of the state, or the party summoning him. [If the civil action or special 
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proceeding shall, in the vacation, be compromised and settled between the par- 
ties, and the party at whose instance such witness was summoned should omit 
to discharge him from further attendance, and for want of such discharge he 
shall attend the next term, in that case the witness, upon oath made of the facts, 
shall be entitled to a ticket from the clerk in the same manner as other witnesses, 
and shall recover from the party at whose instance he was summoned the 
allowance which is given to witnesses for their attendance, with costs. 

No execution shall issue against any defaulting witness for the forfeiture 
aforesaid but after notice made known to him to show cause against the issuing 
thereof; and if sufficient cause be shown of his incapacity to attend, execution 
shall not issue, and the witness shall be discharged of the forfeiture without 
costs; but otherwise the court shall, on motion, award execution for the for- 
feiture against the defaulting witness. 

Rev., s. 1648; Code, s. 1856; R. C., ec. 31, ss. 60, 61, 62; 1777, c. 115, ss. 37, 38, 43; 1799, 
© Bye isla ©, Al. 


When subpena has been served on witness, he is required to attend from term to term until 
discharged: State v. Gwynn, 61-446; Sweany v. Hunter, 5-182. 

Where two subpenas served upon witness requiring attendance on same day at different 
places distant from each other, he may make election between them: Icehour v. Martin, 44- 
478—for he is not compelled to obey subpena first served, Ibid. 

Witness summoned in this state while casually here, but who resides in another state, cannot 
be amerced for nonattendance where he has returned to own state and was there at time when 
presence required as witness: Kinzey v. King, 28-76. 

If witness allege that he was unable to attend court, such inability must be decided with 
reference to mode of travel which is in use in community: Eller v. Roberts, 25-11—and if 
practicable modes of conveyance to court exist, and it is not shown by witness that same was 
not within his power, nonattendance cannot be attributed to inability, Ibid. An attorney at 
law is not exempt from liability for failure to attend as a witness: In re Pierce, 163-247. 

Issue in bastardy is not ‘‘criminal prosecution’’ so as to subject defaulting witness to fine 
of eighty dollars prescribed by section: Ward vy. Bell, 52-79; see State v. Giles, 134-735. 

For fees of witnesses, see section 3893. For right to demand and recover fees, see sections 
1273,.4 274 

Section referred to in Fite v. Lander, 52-249. 


1808. Witnesses exempt from civil arrest. Every witness shall be exempt 
from arrest in civil actions or special proceedings during his attendance at any 
court, or before a commissioner, arbitrator, referee or other person authorized to 
command the attendance of such witness, and during the time such witness is 
going to and returning from the place of such attendance, allowing one day for 
every thirty miles such witness has to travel to and from his place of residence. 

Rey., s. 1644; Code, s. 1867; R. C., c. 31, s. 70; 1777, c. 115, s. 44. 


Citizen of another state voluntarily attending court here as witness is privileged from arrest 
in civil cases, though no subpena served upon him: Ballinger v. Elliott, 72-596; Fentress v. 
Brown, 61-374. 

Section does not repeal by implication the common-law privilege of exemption of nonresi- 
dents from service of civil process while attending as suitor or witness in this state: Cooper 
vy. Wyman, 122-784; Hammerskold v. Rose, 52-629; see, also, Greenleaf v. Bank, 133-292. 
Exemption of witnesses from arrest not applicable to persons arrested in criminal proceedings: 
White v. Underwood, 125-25. How privilege may be claimed: School v. Pierce, 163-424. 
How far this privilege extended to attorneys at law: Greenleaf v. Bank, 133-292. 


Art. 8. DEPposiItions 


1809. Manner of taking depositions in civil actions. Any party in a civil 
action or special proceeding, upon giving notice to the adverse party or his 
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attorney as provided by law, may take the depositions of persons whose evidence 
he may desire to use, without any special order therefor, unless the witness shall 
be beyond the limits of the United States. 

Depositions shall be taken on commission, issuing from the court and under 
the seal thereof, by one or more commissioners, who shall be of kin to neither 
party, and shall be appointed by the clerk; or depositions may be taken by 
a notary public of this state or of any other state or foreign country, without 
a commission issuing from the court. 

Depositions shall be subscribed and sealed up by the commissioners or notary 
public, and returned to the court, the clerk whereof or the judge holding the 
court, if the clerk is a party to the action, shall open and pass upon the same, 
after having first given the parties or their attorneys not less than one day’s 
notice; and all such depositions, when passed upon and allowed by the clerk, 
without appeal, or by the judge upon appeal from the clerk’s order, or by the 
judge holding the court, when the clerk is a party to the action, shall be deemed 
legal evidence, if the witness be competent. 

Rey., s. 1652; Code, s. 1857; 1911, c. 158; R. C., c. 31, s. 68; 1893, c. 360; 1881, c. 279. 


Discretionary with trial judge whether or not answers to leading questions shall be stricken 
out of deposition: Bank y. Carr, 130-479. 

Depositions of witnesses never taken by court while engaged in trial of cause: Worthy v. 
Shields, 90-192. 

Depositions are admissible in evidence on trial of issue in bastardy as in other civil cases: 
Tidline vy. Hickerson, 72-421. 

Error to permit deposition taken out of state on Monday of term at which cause tried to be 
read in evidence: Taylor v. Gooch, 50-404. 

Part of deposition cannot be offered to contradict witness: Barton v. Morphis, 15-240. 

Irrelevant facts in deposition are incompetent: Downey v. Murphey, 18-82. 

Failure to take in time for trial, where laches, no ground for continuance: Duncan v. Hill, 
19-291. 

Plaintiff need not wait for answer filed before taking deposition: Freeman y. Brown, 
151-111. 


AS TO APPOINTMENT OF COMMISSIONER. Commissioner should not be related to 
either of the parties: Younce v. Lumber Co., 155-239; Kerr v. Hicks, 131-90. Where com- 
mission to take deposition is issued to be executed within county where issued, no seal required 
to be affixed thereto: McArter v. Rhea, 122-614—otherwise where a deposition is to be exe- 
cuted outside of such county, for without such seal it is void, Freeman y. Lewis, 27-91. Ap- 
pearance before commissioner waives irregularity in commission: Willeford y. Bailey, 132- 
402; Womack v. Gross, 135-378; MeArter v. Rhea, 122-614; Davison v. Land Co., 118-368; 
Barnhardt v. Smith, 86-473. Commissions to take depositions may be made returnable to any 
subsequent term of court from which issued: Duncan vy. Hill, 19-291. Surplusage in stating 
title of court does not invalidate commission: Armstrong v. Dalton, 15-568. A mistake in 
issuing commission as from ‘‘supreme court’’ when it appears to be from the superior court, 
does not invalidate: Dobson v. Finley, 53-495. Commissioner to take depositions presumed 
to be properly qualified until contrary shown: Gregg v. Mallett, 111-74. 

A mistake in the initials of the commissioner is immaterial if there is sufficient in the notice 
to designate the time and place and the commissioner: Hardy v. Ins. Co., 167-22. The names 
of the witnesses need not be in the commission; it is sufficient if given in the notice: Jeffords 
v. Waterworks Co., 157-10. 


THE TAKING OF THE DEPOSITION. Not error to take deposition in place of business 
of one of parties if such place named in notice and no suggestion that other party suffered 
any prejudice thereby: Bank v. Carr, 130-479. Deposition will be rejected where written 
down by attorney of party taking deposition: Mosely v. Mosely, 1-631. Interrogatories need 
not be in writing: Bank v. Bank of Asheville, 116-815—and answers need not be inserted 
after each interrogatory, where both interrogatories and answers are above the signature of 
commissioner: Street v. Andrews, 115-417. Name of commissioner should be inserted, inferred 


821 


1810 EVIDENCE—Axrrt. 8 Ch. 35 


from Womack vy. Gross, 135-378. Duty of witness to answer proper questions just as he would 
before judge or clerk: Fertilizer Co. v. Taylor, 112-146. Deposition unsigned by witness 
may be read in evidence: Boggs v. Mining Co., 162-393; Rutherford v. Nelson, 2-105; 
Murphy v. Work, 2-105. Adjournments by commissioner must be from day to day: Rutledge 
v. Read, 3-242. That witness was sworn only to the truth of the deposition does not render 
it inadmissible: Welborn v. Younger, 10-205. Where papers are referred to in a deposition 
they may be attached to it or identified by parol evidence: In re Clodfelter’s Will, 171-528. 

THE RETURN OF THE DEPOSITION. Deposition must be sealed up by commissioner: 
Ward v. Ely, 12-372. Deposition certified to have been taken on day and in county in another 
state, as specified in notice, but without stating particular place, not admissible in evidence: 
English v. Camp, 2-358. Deposition must show names of parties to action either in caption 
or body of it: Murray v. Marsh, 3-290. One commissioner cannot amend return made by 
himself and another: Collier v. Jeffries, 3-400. The deposition is not returnable to a par- 
ticular term, but should be returned promptly when taken: Askew vy. Matthews, 175-187. 

OPENING THE DEPOSITION. Provisions of section allowing clerk to pass upon deposi- 
tions are only applicable to depositions of competent witnesses: Sehorn v. Williams, 51-575— 
and where clerk passed upon and allowed one to be read which was taken out of county, under 
commission without seal, court may disregard such action, [bid. 

Custom, when opening deposition, to reserve the right to file exceptions as to its regularity, 
disapproved of in Ivey yv. Cotton Mills, 143-197. Objection that commissioner related to one 
of parties must be made at time of opening before clerk: Kerr v. Hicks, 131-90. Party offer- 
ing to read deposition as evidence must prove that he has given notice of opening of deposi- 
tion before clerk as prescribed by section or show facts that would amount to waiver by oppo- 
site party of statutory requirement: Berry v. Hall, 105-154. Where it appeared that no notice 
was given adverse party of taking deposition and that same had not been passed upon by 
clerk, objection to its reception might be taken on trial of action: Bryan v. Jeffreys, 104-242. 
For objections to deposition which must be taken before trial, see sections 1819, 1820. 

Section merely referred to in Stern v. Herren, 101-518; Carroll v. Hodges, 98-420; Branton 
v. O’Briant, 93-99; Hill v. Bell, 61-122. 


1810. Notice required for taking depositions. In taking depositions in civil 
actions or special proceedings, written notice of the time and place of taking 
a deposition, specifying the name of the witness, must be served by the party at 
whose instance it is taken upon the adverse party or his attorney. The time for 
serving such notice shall be as follows: Three entire days when the party 
notified resides within ten miles of the place where the deposition is to be taken; 
in other cases, where the party notified resides in the state, one day more for 
every additional twenty miles, except where the deposition is to be taken within 
ten miles of a railway in running operation in the state, when one day only 
shall be given for every hundred miles of railway to the place where the deposi- 
tion is to be taken. When a deposition is to be taken beyond the state, ten days 
notice of the taking thereof shall be given, when the person whose deposition is 
to be taken resides within ten miles of a railway connecting with a line of rail- 
way within twenty miles of the place where the person notified resides. In 
other cases, where there are no railways running as above specified, twenty days 
notice shall be given. When objection is taken to the reading of any such depo- 
sition, upon the ground that there are no railways or connecting railways to 
and from the points specified in this section, or that the notice given had other- 
wise been actually insufficient, it shall devolve upon the party objecting to satisfy 
the court of the truth of his allegation. 

Reyv., s. 1652; Code, s. 1357; 1881, ec. 279. 

CONTENTS OF NOTICE. The notice must be properly entitled, inferred from Erwin yv. 
Bailey, 123-628. Where notice specifies that deposition will be taken between certain hours of 
day same cannot be read unless appears to have been taken between hours specified: Farrar 
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v. Hamilton, 1-105; Harris v. Yarborough, 15-166. Where irregularity in notice, it is waived 
by attendance and cross-examination of witness: Erwin v. Bailey, 123-628. As to immaterial 
variance between notice and deposition, see Ridge v. Lewis, 1-599; Ellmore v. Mills, 2-359. 
Notice to take a number of depositions on the 1st, 2d, 3d, 4th, 5th, 6th, 7th, 8th, 9th, and 
10th of a particular month does not, of itself, furnish ground for suppressing depositions: 
Kea v. Robeson, 39-427—for if adverse party attended, his action cured all indefiniteness, 
Ibid. 

No ground of exception to deposition that notice was given to take ‘‘deposition of A, B, 
C, and others,’’ and deposition of neither A, B, nor C was taken: McDugald v. Smith, 33-576. 

Notice to take deposition on Sunday is not good, and deposition taken under such notice 
must be rejected: Sloan v. Willeford, 25-307. 

Notice to take deposition on a particular day of every week, for three successive months, 
is insufficient: Bedell v. State Bank, 12-483—-while notice to take deposition of witness in 
Georgia on one of three successive specified days is sufficient: Harris vy. Peterson, 4-358. 

Notice must specify in what house deposition is to be taken: McNaughton v. Lester, 2-423— 
and it must be taken at house specified, Alston v. Taylor, 2-381—and where slight inaccuracy 
in description of house, it will be sufficient if it can be identified, Pursell v. Long, 52-102. 

Notice to a particular agent is not sufficient: Lindsey v. Lee, 12-464. Where time not defi- 
nitely stated notice is sufficient: Bedell v. State Bank, 12-483. 

Where notice served that depositions will be taken at same time in two different places party 
notified may attend at either place designated and disregard notice as to other, and deposi- 
tions taken in his absence at other place will on motion be quashed or suppressed, but where 
he elects to appear by counsel and cross-examine witness without making objection at time, 
this is waiver as to any defect in notice: Ivey v. Cotton Mills, 143-189. 

A mistake in the name of the commissioner is immaterial if there is sufficient in the notice 
to designate the time and place and commissioner: Hardy v. Ins. Co., 167-22. The names 
of the witnesses need not be in the commission; it is sufficient if they are given in the notice: 
Jeffords v. Waterworks Co., 157-10. The names of several witnesses ‘‘and others’’ in the 
notice is sufficient: In re Rawlings’ Will, 170-58. 


SERVICE OF NOTICE. Town constable cannot serve notice in action pending in superior 
court: Cullen v. Absher, 119-441. For method of computing time of service of notice, see 
Beasley v. Downey, 32-284. Depositions taken by one party and filed in court, they may be 
read by other party without proof of notice, and on second trial they may be read by party 
who took same without proof of notice: Collier v. Jeffries, 3-400. 


1811. Publication of notice in case of nonresident. Instead of the notice served 
upon the adverse party or his attorney in taking depositions in civil actions or 
special proceedings, when the adverse party 1s a nonresident and has no attorney 
of record, it shall be sufficient to publish notice to the adverse party in some 
newspaper published in the county where the action is pending, or if no news- 
paper is published in such county, then in some newspaper in the judicial dis- 
trict, for three consecutive weeks, giving the time and place of taking the deposi- 
tion and specifying the name of the witness. And when the adverse party is 
a nonresident and service of notice cannot be had upon him or his attorney in 
this state, then one publication of notice to open such deposition shall be suffi- 
cient notice. 

1913) CV AS. 


Notice by advertisement, party being a nonresident and his attorney having died, held good 
in Maxwell v. Holland, 2-302. 


1812. Depositions for defendant in criminal actions. In all criminal actions, 
hearings and investigations it shall be lawful for the defendant in any such 
action to make affidavit before the clerk of the superior court of the county in 
which said action is pending, that it is important for the defense that he have the 
testimony of any person, whose name must be given, and that such person is so 
infirm, or otherwise physically incapacitated, or nonresident of this state, that 
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he cannot procure his attendance at the trial or hearing of said cause. Upon the 
filing of such affidavit, it shall be the duty of the clerk to appoint some respon- 
sible person to take the deposition of such witness, which deposition may be read 
in the trial of such criminal action under the same rules as now apply by law to 
depositions in civil actions: Provided, that the solicitor or prosecuting attorney 
of the district, county or town in which such action is pending have ten days 
notice of the taking of such deposition, who may appear in person or by repre- 
sentative to conduct the cross-examination of such witness. This section shall 
not apply to the taking of depositions in courts of justices of the peace. 

Revs, $1652! Code; s. 1357-41891, er 522 - 11893, 9c) SOF 1915) eG. 2512 

When there are several defendants in a criminal action and one wishes a deposition on his 
behalf, it is not necessary to notify the other defendants: State v. Finley, 118-1161. 


Depositions not used against defendant in criminal action, see State v. Mitchell, 119-784; 
State v. Thomas, 64-74. 


1813. Depositions in justices’ courts. Any party in a civil action before a 
justice of the peace may take the depositions of all persons whose evidence he 
may desire to use in the action; and to do so he may apply to the clerk of the 
superior court for a commission to take the same, and shall proceed in all things 
in taking such depositions as if such action was pending in the superior court. 
When any such depositions are returned to the clerk, they shall be opened and 
passed upon by the clerk, and delivered to the justice of the peace before whom 
the trial is to be had; and the reading and using of said depositions shall con- 
form to the rules of the superior court. 

Rey., s. 1646; Code, s. 1859; 1872-8, c. 33. 


1814. Depositions before municipal authorities. Any board of aldermen, board 
of town or county commissioners or any person interested in'’any proceeding, 
investigation, hearing or trial before such board, may take the depositions of all 
persons whose evidence may be desired for use in said proceeding, investigation, 
hearing or trial; and to do so, the chairman of such board or such person may 
apply in person or by attorney to the superior court clerk of that county in 
which such proceeding, investigation, hearing or trial is pending, for a com- 
mission to take the same, and said clerk, upon such application, shall issue such 
commission; and the notice and proceedings upon the taking of said depositions 
shall be the same as provided for in civil actions; and if the person upon whom 
the notice of the taking of such deposition is to be served is absent from or can- 
not after due diligence be found within this state, but can be found within the 
county in which the deposition is to be taken, then, and in that case, said notice 
shall be personally served on such person by the commissioner appointed to take 
such deposition; and when any such deposition is returned to the clerk it shall 
be opened and passed upon by him and delivered to such board, and the reading 
and using of such deposition shall conform to the rules of the superior court. 

Rey., s. 1653; 1889, c. 151. 


1815. Depositions in quo warranto proceedings. In all actions for the pur- 
pose of trying the title to the office of clerk of the superior court, register of 
deeds, county treasurer or sheriff of any county, it shall be competent and 
lawful to take the deposition of witnesses before a commissioner or commis- 
sioners to be appointed by the judge of the district wherein the case is to be 
tried, or the judge holding the court of said district, or the clerk of the court 
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wherein the case is pending, under the same rules as to time of notice and as to 
the manner of taking and filing the same as is now provided by law for the 
taking of depositions in other cases; and such depositions, when so taken, shall 
be competent to be read on the trial of such action, without regard to the place 
of residence of such witness or distance of residence from said place of trial: 
Provided, that the provisions of this section shall not be construed to prevent 
the oral examination, by either party on the trial, of such witnesses as they 
may summon in their behalf. 
Rev., s. 1654; 1889, c. 428. 


1816. Commissioner may subpcena witness and punish for contempt. Com- 
missioners to take depositions appointed by the courts of this state, or by the 
courts of the states or territories of the United States, arbitrators, referees, and all 
persons acting under a commission issuing from any court of record in this state, 
are hereby empowered, they or the clerks of the courts respectively in this state, 
to which such commission shall be returnable, to issue subpoenas, specifying the 
time and place for the attendance of witnesses before them, and to administer 
oaths to said witnesses, to the end that they may give their testimony. And any 
witness appearing before any of the said persons and refusing to give his testi- 
mony on oath touching such matters as he may be lawfully examined unto 
shall be committed, by warrant of the person before whom he shall so refuse, 
to the common jail of the county, there to remain until he may be willing to give 
his evidence; which warrant of commitment shall recite what authority the per- 
son has to take the testimony of such witness, and the refusal of the witness to 
give it. 

Revs, s; 16497, Code, s: 1362 5°R.-C., cy 3l+s, 64: 1777, ¢ 115,'s, 42° 18007 e:"685, ss. 12; 
1848, ce. 66; 1850, ec. 188. 

Commissioner to take deposition presumed to be properly qualified until contrary shown: 
Gregg v. Mallett, 111-74. Duty of witness to answer proper question propounded by him just 
as though examination conducted before judge or clerk: Fertilizer Co. v. Taylor, 112-146. 
Power to commit to common jail person refusing to testify before commissioner not given 
exclusively, if at all, to commissioner, but he may invoke aid of judge from whom he derived 
his appointment: Fertilizer Co. v. Haylor, 112-141. Deposition will be rejected if witness 
refuses to answer proper questions on cross-examination, Mosely v. Mosely, 1-631. 


1817. Attendance before commissioner enforced. The sheriff of the county 
where the witness may be shall execute all such subpcenas, and make due return 
thereof before the commissioner, or other person, before whom the witness is to 
appear, in the same manner, and under the same penalties, as in case of process 
of a like kind returnable to court; and when the witness shall be subpcenaed 
five days before the time of his required attendance, and shall fail to appear 
according to the subpoena and give evidence, the default shall be noted by the 
commissioner, arbitrator, or other person aforesaid; and in case the default be 
made before a commissioner acting under authority from courts without the 
state, the defaulting witness shall forfeit and pay to the party at whose instance 
he may be subpcenaed fifty dollars, and on the trial for such penalty the sub- 
pcena issued by the commissioner, or other person, as aforesaid, with the indorse- 
ment thereon of due service by the officer serving the same, together with the 
default noted as aforesaid and indorsed on the subpcena, shall be prima facie 
evidence of the forfeiture, and sufficient to entitle the plaintiff to judgment for 
the same, unless the witness may show his incapacity to have attended. 

Rey., s. 1650; Code, s. 1863; R. C., c. 31, s. 65; 1848, c. 66, s. 2; 1850, c. 188, ss. 1, 2. 
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1818. Remedies against defaulting witness before commissioner. But in case 
the default be made before a commissioner, arbitrator, referee or other person, 
acting under a commission or authority from any of the courts of this state, 
then the same shall be certified under his hand, and returned with the subpena 
to the court by which he was commissioned or empowered to take the evidence 
of such witness; and thereupon the court shall adjudge the defaulting witness 
to pay to the party at whose instance he was summoned the sum of forty dollars; 
but execution shall not issue therefor until the same be ordered by the court, 
after such proceedings had as shall give said witness an opportunity to show 
cause, if he can, against the issuing thereof. 

Reverso OolinCOde cul S O40 nO Gus lease OOmmlL oe ui CrmLcc mms aEe. 


1819. Objection to deposition before trial. At any time before the trial, or 
hearing of an action or proceeding, any party may make a motion to the judge 
or court to reject a deposition for irregularity in the taking of it, either in whole 
or in part. for scandal, impertinence, the incompetency of the testimony, for 
insufficient notice, or for any other good cause. The objecting party shall state 
his exceptions in writing. 

Rey., 8. 1648; Code, s. 1861 ; 1895, ce. 312; 1903, c. 182; 1869-70, c. 227, ss. 18, 17. 

Objection to irregularities in taking of depositions must be made in writing: Willeford v. 
Bailey, 132-402; Brittain v. Hitchcock, 127-400; Davenport v. McKee, 98-507; Woodley v. 
Hassell, 94-157—and passed on before trial, Ivey v. Cotton Mills, 143-189; Willeford v. 
Bailey, 132-402; Brittain v. Hitchcock, 127-400; Glover v. Flowers, 101-134; Woodley v. 
Hassell, 94-157; Katzenstein v. R. R., 78-286—for, unless same so made, objection to deposi- 
tion is waived, Woodley v. Hassell, 94-157; Kerchner v. Reilly, 72-171; Mfg. Co. v. Town- 
send, 153-244; Askew v. Matthews, 175-187. 

Where a deposition had been on file for six years without objection, it is not subject to 
objection on the trial: Wasson v. Linster, 83-575. 

Where deposition objected to on ground that testimony contained therein was incompetent, 
though no particular point so indicated and no error assigned, objection will not be considered: 
Smith v. McGregor, 96-101. A deposition will not be quashed for incompetent questions, since 
these are subject to exceptions: Jeffords v. Waterworks Co., 157-10. 

Cbjection that commissioner to take deposition was related to one of parties must be taken 
at time of opening same before clerk: Kerr v. Hicks, 131-90. 

Appearance before commissioner waives irregularity in commission: Willeford vy. Bailey, 
132-402; Womack v. Gross, 135-378; Davison v. Land Co., 118-368; Barnhardt vy. Smith, 
86-473. 

For case prior to enactment of section, see Hix v. Fisher, 60-474. Section merely referred 
to in Sparrow v. Blount, 90-517; Street v. Bryan, 65-622. See, also, annotations under sec- 
tion 1820. 


1820. Deposition not quashed after trial begun. No deposition shall be 
quashed, or rejected, on objection first made after a trial has begun, merely 
because of an irregularity in taking the same, provided it shall appear that the 
party objecting had notice that it had been taken, and it was on file long enough 
before the trial to enable him to present his objection. 

Rev., s. 1647; Code, s. 1860; 1869-70, ce. 227, s. 12. 

See annotations under section 1819. Exceptions to depositions, especially those which relate 
to its regularity, should be disposed of at latest before trial entered upon: Ivey y. Cotton 
Mills, 143-189—and where adverse party had notice of taking of deposition long enough for 
him to file objections, same will not be quashed for irregularity in manner of taking after 
trial begun, Davenport v. McKee, 98-500; Katzenstein v. R. R., 78-286; Carson vy. Mills, 
69-32. 

Objection must be made before trial if reasonable opportunity given: Steel Co. v. Ford, 
173-195. Deposition will not be quashed on oral objection made at trial where same has been 
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on file in clerk’s office two or three months before trial, and opened by clerk in presence of 
counsel for both parties: Carroll v. Hodges, 98-418—but where it appears that no notice given 
adverse party of taking of deposition, and same not passed upon by clerk as provided by sec- 
tion 1809, objection to reception of deposition may be taken on trial of action, Bryan v. Jef- 
freys, 104-242. Where notice served that depositions will be taken at same time in two dif- 
ferent places, person notified may attend at either place designated, and disregard notice 
as to other: Ivey v. Cotton Mills, 143-189—and depositions taken in his absence at other place 
will on motion be quashed or suppressed, Ibid.—but where he elects to appear by counsel and 
cross-examine witness without making objection at time, this is waiver as to any defect in 
notice, Ibid. 

Failure to insert name of commissioner in commission is waived by objecting party appear- 
ing at taking of deposition and making no objection thereto until after trial begun: Womack 
v. Gross, 135-378. 

Exceptions on trial to deposition offered on two former trials without objection, and to 
which no objection made either at time of taking or opening same, are properly overruled: 
Bank v. Burgwyn, 116-122. 

Objection that answers were on separate sheet attached to interrogatories, but not inserted 
at end of such interrogatory, whole, however, being above commissioner’s signature, is un- 
tenable: Street v. Andrews, 115-417. 

Custom of reserving right to have exceptions, especially those relating to regularity: of 
deposition, passed upon when deposition offered in evidence disapproved by court: Ivey v. 
Cotton Mills, 143-197. See, also, Hudson v. R. R., 176-488. 

Section merely referred to in Sparrow vy. Blount, 90-517; Barnhardt v. Smith, 86-480. 


1821. When deposition may be read on the trial. Every deposition taken 
and returned in the manner provided by law may be read on the trial of the 
action or proceeding, or before any referee, in the following cases, and not 
otherwise : 


1. If the witness is dead, or has become insane since the deposition was taken. 

2. If the witness is a resident of a foreign country, or of another state, and is 
not present at the trial. ; 

3. If the witness is confined in a prison outside the county in which the trial 
takes place. 

4. If the witness is so old, sick or infirm as to be unable to attend court. 

5. If the witness is the president of the United States, or the head of any 
department of the federal government, or a judge, district attorney, or clerk of 
any court of the United States, and the trial shall take place during the term of 
such court. 

6. If the witness is the governor of the state, or the head of any department 
of the state government, or the president of the university, or the head of any 
other incorporated college in the state, or the superintendent or any physician 
in the employ of any of the hospitals for the insane for the state. 

7. If the witness is a justice of the supreme court, or a judge, presiding 
officer, clerk or solicitor of any court of record, and the trial shall take place 
during the term of such court. 

8. If the witness is a member of the congress of the United States, or a mem- 
ber of the general assembly, and the trial shall take place during a session of the 
body of which he is a member. 

9. If the witness has been duly summoned, and at the time of the trial is out of 
the state, or is more than seventy-five miles by the usual public mode of travel 
from the place where the court is sitting, without the procurement or consent of 
the party offering his deposition. 


ie) 
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10. If the action is pending in a justice’s court the deposition may be read 
on the trial of the action, provided the witness is more than seventy-five miles 
by the usual public mode of travel from the place where the court is sitting. 

Rev., s. 1645; Code, s. 1358; R. C., c. 31, s. 63; 1777, ec. 115, ss. 39, 40, 41; 1808, c. 633; 


1828, cf 24; ssii1, 2); 1836; .¢,:380¢ 1869-70, .¢; 227, si-dis-1881, c 279,«ss. 1, 35 1905,,c7.866; 
1919, c. 324. 


It is admissible to use a deposition taken in another action or proceeding between the same 
parties and in relation to the same subject-matter, where the adverse party had an opportunity 
for cross-examination: Hartis v. Electric R. R., 162-236; Mabe v. Mabe, 122-552; Stewart v. 
Register, 108-508; Bryan v. Malloy, 90-508. It must be shown that there was an action pend- 
ing and properly constituted in which deposition taken: Ibid. Deposition may be introduced 
whether deponent examined as witness in case being tried or not: Mabe v. Mabe, 122-552. 

Deposition may be read when witness is nonresident and not present at trial: Jeffords v. 
Waterworks Co., 157-10—when witness is more than seventy-five miles away, Mfg. Co. v. 
Townsend, 153-244. Deposition of witness adjudged to be unable to talk or remain in court 
admissible in evidence: Willeford v. Bailey, 132-402. Deposition of witness residing in 
another state may be read in evidence, though witness be in state at time of trial: Meredith 
v. Kent, 1-52. Where deposition of resident taken de bene esse, and he leaves state before 
opening of court and is absent at trial, deposition may be read under section, it being shown 
that he was out of state and more than 75 miles from place of trial: Barnhardt v. Smith, 
86-473—and finding by trial judge that witness whose deposition offered was not in state, 
there being some evidence of such fact, will not be reviewed in supreme court, Branton v. 
O’Bryant, 93-99; Sparrow v. Blount, 90-514. 

Party does not make person his witness by taking his deposition which he declines to read: 
Neil v. Childs, 32-195. <A party offering a deposition in evidence must introduce the whole 
of it, including cross-examination: Savings Club v. Bank, 178-403; Boney v. Boney, 161-622. 

Where deposition read, opposite party may contradict witness by showing that he had sub- 
sequently made different statements: Roberts v. Collins, 28-223. 

Depositions are admissible in bastardy as in other civil cases: State v. Hickerson, 72-421. 
Deposition in criminal action is competent to be read in favor of one prisoner, though it con- 
tains evidence against his codefendant, but judge should instruct jury not to consider latter 
evidence: State v. Finley, 118-1161. 

The deposition of an attorney at law cannot be read in evidence except as in Bie case of 
other witnesses: In re Pierce, 163-247. 

Where deposition rejected in limine because name of commissioner not inserted in commis- 
sion, not incumbent upon party offering deposition to show why same should be admitted: 
Womack y. Gross, 135-378, 

In taking deposition, interrogatories not required to be in writing: Bank v. Bank of Ashe- 
ville, 116-815—and where nothing to indicate that deposition does not contain whole of de- 
ponent’s testimony or that it was not written down at time and in presence of witness, motion 
to quash should be refused, Ibid. 

Where it appears from the return of a deposition that it was taken on the day, at the time, 
and by the person designated, it will be presumed, in the absence of evidence to the contrary, 
that all things were done rightly, and that it was taken between the hours appointed for taking 
the same: Street v. Andrews, 115-417—and an objection that answers were on a separate 
sheet attached to the interrogatories, but not inserted at the end of each interrogatory, the 
whole, however, being above the signature of the commissioner, is untenable, Ibid. 

-For case before amendments to subsection 9, see Sparrow v. Blount, 90-514. As bearing 
upon subsection 9, see Cunningham y. Cunningham, 121-413. Subsection merely referred to 
in Davenport v. MeKee, 98-506. 


1822. Depositions taken in the state to be used in another state: 


1. By whom obtained. In addition to the other remedies prescribed by 
law, a party to an action, suit or special proceeding, civil or criminal, pending 
in a court without the state, either in the United States or any of the posses- 
sions thereof, or any foreign country, may obtain, by the proceedings prescribed 
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by this section, the testimony of a witness and in connection therewith the 
production of books and papers within the state to be used in the action, suit 
or special proceeding. 

2. Application filed. Where a commission to take testimony within the 
state has been issued from the court in which the action, suit or special pro- 
ceeding is pending, or where a notice has been given, or any other proceed- 
ing has been taken for the purpose of taking the testimony within the state 
pursuant to the laws of the state or country wherein the court is located, or 
pursuant to the laws of the United States or any of the possessions thereof, 
if it is a court of the United States, the person desiring such testimony, or the 
production of papers and documents, may present a verified petition to any 
justice of the supreme court or judge of the superior court, stating generally the 
nature of the action or proceeding in which the testimony is sought to be taken, 
and that the testimony of the witness is material to the issue presented in such 
action or proceeding, and he shall set forth the substance of or have annexed to 
his petition a copy of the commission, order, notice, consent or other authority 
under which the deposition is taken. In case of an application for a subpcena 
to compel the production of books or papers, the petition shall specify the par- 
ticular books or papers, the production of which is sought, and show that such 
books or papers are in the possession of or under the control of the witness and 
are material upon the issues presented in the action or special proceeding in 
which the deposition of the witness is sought to be taken. 


3. Subpoena issued. Upon the filing of such petition, if the justice of the 
supreme court or judge of the superior court is satisfied that the application 
is made in good faith to obtain testimony within the provisions of this section, 
he shall issue a subpcena to the witness, commanding him to appear before the 
commissioner named in the commission, or before a commissioner within the 
state, for the state, territory or foreign country in which the notice was given 
or the proceeding taken, or before the officer designated in the commission, 
notice or other paper, by his title or office, at a time and place specified in the 
subpeena, to testify in the action, suit or special proceeding. Where the sub- 
pena directs the production of books or papers, it shall specify the particular 
books or papers to be produced, and shall specify whether the witness is required 
to deliver sworn copies of such books or papers to the commissioner or to pro- 
duce the original thereof for inspection, but such books and original papers shall 
not be taken from the witness. This subpcena must be served upon the witness 
at least two days, or, in case of a subpcena requiring the production of books or 
papers, at least five days before the day on which the witness is commanded to 
appear. A party to an action or proceeding in which a deposition is sought to 
be taken, or a witness subpeenaed to attend and give his testimony, may apply 
to the court issuing such subpcena to vacate or modify the same. 


4. Witness compelled to attend and testify. If the witness shall fail to obey 
the subpeena, or refuse to have an oath administered, or to testify or to pro- 
duce a book or paper pursuant to a subpcena, or to subscribe his deposition, the 
justice or judge issuing the subpcena shall, if it is determined that a contempt 
has been committed, prescribe punishment as in case of a recalcitrant witness. 
Upon proof by affidavit that a person to whom a subpcna was issued has failed 
or refused to obey such subpcena, to be duly sworn or affirmed, to testify or 
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answer a question propounded to him, to produce a book or paper which he has 
been subpenaed to produce, or to subscribe to his deposition when correctly 
taken down, the justice or judge shall grant an order requiring such person to 
show cause before him, at a time and place specified, why he should not appear, 
be sworn or affirmed, testify, answer a question propounded, produce a book or 
paper, or subscribe to the deposition, as the case may be. Such affidavit shall 
set forth the nature of the action or special proceeding in which the testimony 
is sought to be taken, and a copy of the pleadings or other papers defining the 
issues in such action or special proceeding, or the facts to be proved therein. 
Upon the return of such order to show cause, the justice or judge shall, upon 
such affidavit and upon the original petition and upon such other facts as shall 
appear, determine whether such person should be required to appear, be sworn 
or affirmed, testify, answer the question propounded, produce the books or 
papers, or subscribe to his deposition, as the case may be, and may prescribe 
such terms and conditions as shall seem proper. Upon proof of a failure or 
refusal on the part of any person to comply with any order of the court made 
upon such determination, the justice or judge shall make an order requiring 
such person to show cause before him, at a time and place therein specified, why 
such person should not be punished for the offense as for a contempt. Upon the 
return of the order to show cause, the questions which arise must be determined 
as upon a motion. If such failure or refusal is established to the satisfaction 
of the justice or judge before whom the order to show cause is made returnable, 
he shall enforce the order and prescribe the punishment as hereinbefore provided. 


5. Deposit for costs required. ‘The commissioner herein provided for shall 
not proceed to act under and by virtue of his appointment until the party seek- 
ing to obtain such deposition has deposited with him a sufficient sum of money 
to cover all costs and charges incident to the taking of the deposition, including 
such witness fees as are allowed to witnesses in this state for attendance upon 
the superior courts. From such deposit the commissioner shall retain whatever 
amount may be due him for services, pay the witness fees and other costs that 
may have been incurred by reason of taking such deposition, and if any balance 
remains in his hands, he shall pay the same to the party by whom it was 
advanced. 

Rey., s. 1655; 1903, c. 608. 


Art. 9. InspEecTION AND PropuctTion oF WRITINGS 


1823. Inspection of writings. The court before which an action is pending, 
or a judge thereof, may, in their discretion, and upon due notice, order either 
party to give to the other, within a specified time, an inspection and copy, or 
permission to take a copy, of any books, papers, and documents in his possession 
or under his control, containing evidence relating to the merits of the action 
or the defense therein. If compliance with the order be refused, the court, on 
motion, may exclude the paper from being given in evidence, or punish the 
party refusing, or both. 


Rey., s. 1656; Code, s. 578; R. C., ¢. 31, s. 82; R. S., ¢. 31, s. 86; 1821, c 1095; C. C. P., 
Set cue oC EG 


Court has power to order production of paper which contains evidence pertinent to issue, 
and which is in possession or control of adverse party: Whitten v. Tel. Co., 141-361; Me- 
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Donald v. Carson, 94-497; Austin v. Secrest, 91-214; McLeod v. Bullard, 84-515; Linker v. 
Benson, 67-150; MeGibboney v. Mills, 35-163. Such order is within the discretion of the 
court: Evans vy. R. R., 167-415; Bank v. Newton, 165-363. 

The application, supported by affidavit, must show that the writing is pertinent and that 
an inspection is necessary: Evans v. R. R., 167-415; Justice v. Bank, 83-8. It may be granted 
before complaint filed when necessary to enable plaintiff to frame complaint: Holt v. Ware- 
house Co., 116-480; Justice v. Bank, 83-8; but see Branson v. Fentress, 35-165. 

An inspection and privilege to photograph a note may be allowed: Bank v. McArthur, 
165-374. Order for administrator, who as bank cashier kept intestate’s accounts, to produce 
books of bank and also such bonds as belong to intestate, for inspection of plaintiffs, is valid 
under section: Comrs. v. Lemly, 85-341. Person will not be ordered to allow inspection of 
paper-writing if party making request knows contents thereof: Sheek v. Sain, 127-266— 
and an order allowing others than defendant to inspect paper-writing in possession of plain- 
tiff is erroneous, Ibid. 

Section does not authorize order that respondent be required to deposit papers in clerk’s 
office: Mills v. Lumber Co., 139-524. Order of judge reversing order of clerk with reference 
to production of papers is discretionary matter, but motion may be renewed and new order 
obtained, Ibid. Supreme court will not pass upon propriety of discharging rule under section 
unless facts stated upon which application based: Maxwell v. McDowell, 50-391. 

Motion to nonsuit plaintiff for not producing books or papers under section cannot be made 
unless previous order of court obtained for production of same: Graham v. Hamilton, 25-381. 

Due notice is notice sufficient to enable a party to have document present when called for: 
McDonald v. Carson, 95-377. As to answer to the rule to produce papers, see Ward v. Sim- 
mons, 46-404; Fuller v. McMillan, 44-206. Appeal lies from order requiring person to allow 
inspection of paper-writings: Sheek v. Sain, 127-266. Notice hereunder to party in action 
is in law notice to his attorney: Banking Co. v. Walker, 121-115. 

Section merely referred to in Bernhardt v. Brown, 122-587; Coates Bros. v. Wilkes, 92-387; 
Morrow v. Allman, 65-510; Murchison v. McLeod, 47-241. 


1824. Production of writings. The courts have full power, on motion and due 
notice thereof given, to require the parties to produce books or writings in their 
possession or control which contain evidence pertinent to the issue, and if a 
plaintiff shall fail to comply with such order; and shall not satisfactorily account 
for his failure, the court, on motion, may give the like judgment for the defend- 
ant, as in cases of nonsuit; and if a defendant shall fail to comply with such 
order, and shall not satisfactorily account for his failure, the court, on motion as 
aforesaid, may give judgment against him by default. 

Rey 8.1.6 lenCode, Ss: lofos Ra Cn G31, Ss, 20.) 1820. C1095 11823, Cats 


Court has power to order production of papers which contain evidence pertinent to issue 
and which are in possession or control of adverse party: Whitten v. Tel. Co., 141-361; Me- 
Donald v. Carson, 94-497; McLeod v. Bullard, 84-515; MceGibboney v. Mills, 35-163; Sear- 
borough y, Tunnell, 41-103. No affidavit is required, but the order is made upon motion and 
due notice: McDonald vy. Carson, 95-377. Due notice is that which is sufficient to enable the 
party to have the document present when called for: Ibid. Generally if party dwells in 
another town than that in which trial had, service of notice upon him at place where trial 
had, or after he has left home to attend court, to produce papers, not sufficient: Beard v. 
R. R., 143-136. 

Contents of paper-writing cannot be proved by parol unless notice has been given to adverse 
party who has same in possession to produce it on trial: Murchison v. McLeod, 47-239; Ivey 
v. Cotton Mills, 143-198. As to sufficiency of affidavit accounting for nonproduction of paper 
ordered to be produced upon trial, see Fuller v. McMillan, 44-206. Court cannot, under this 
section, order production of papers by defendant on application of plaintiff where no com- 
plaint filed: Branson vy. Fentress, 35-165. 

When papers are produced hereunder they are competent evidence for all legitimate pur- 
poses: Austin v. Secrest, 91-214; Fertilizer Co. v. Taylor, 112-141. Court below excluded 
paper-writing which plaintiff ‘‘alleged was a substantial copy of the greater part of his letter 
to defendant,’’ when defendant was not notified to produce original: Ivey v. Cotton Mills, 
143-189. 
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1825. Admission of genuineness. Either party may exhibit to the other, or 
to his attorney, at any time before the trial, any paper material to the action, 
and request an admission in writing of its genuineness. If the adverse party, or 
his attorney, fail to give the admission within four days after the request, and 
if the party exhibiting the paper be afterwards put to expense in order to prove 
its genuineness, and the same be finally proved or admitted on the trial, such 
expense, to be ascertained at the trial, shall be paid by the party refusing the 
admission, unless it appear to the satisfaction of the court that there were good 
reasons for the refusal. if 

Rev:,'s. 1658; Code, s: 5783. R..C., ¢:31;,82 825.R) S.5.c.31, 8.86; 1821,.¢ 109554828565 7 
CAOSE AS nosl. 

Admission in writing under section that instrument is genuine does not preclude comments 
by counsel as to truth of contents suggested by its appearance, fact of being written by 
amanuensis, etc.: Knight v. Houghtalling, 85-17. 


Art. 10. ConFEDERATE CURRENCY 


1826. Scale of depreciation. Contracts solvable in Confederate currency may 
be discharged according to the following scale of depreciation of. Confederate 
currency, the gold dollar being the unit and measure of value, from November 
first, one thousand eight hundred and sixty-one, to May first, one thousand eight 
hundred and sixty-five: 


Months 1861 1862 1863 1864 1865 
oD ATL ULE CV og re ee oreree eee eee  ee See $1.20 $ 3.00 $21.00 $ 50.00 
Rebrudr yeast Sea eee ey ee ae ee meeris 1.30 8.00 21.00 50.00 
March 2-20 cu deere al ealoene?! ore eeer en aes ites 1.50 4.00 23.00 60.00 
ADT ae: 2 ons e Be eed ae ee BON we E 1.50 5.00 20.00 100.00 
VLE Y | ee eee Oe ee ee eee eee ee espe le 1.50 5.50 19.00 
JUNG DAT EES Beret EEE EAS LETRA ic aU 1.50 6.50 18.00 
Jilyste Sel tee} 52 fp reies eet heed eB debt noel es ret 1.50 9.00 21.00 
ANI OUST gee ca tetas ee eee en ee ae 1.50 14.00 23.00 
EDLOMID CL” See aes eae one ee ee sete ps 2.00 14.00 25.00 
October GH LO. ATO: ST ee ae ere Te PASTAS 2.00 14.00 26.00 
Novembergee = 3.222 Sa ea Re, fe Dest 1.10 2.50 15.00 30.00 
Decemberiyes a oer et ee Oe ee 1.15 2.50 20.00 wae 
December 1st to 10th, inclusive________~- ae yng nacht 35.00 
December 10th to 20th, inclusive_______- ft ere paced Lissa 42.00 
December 20th to 30th, inclusive_______-_ eube Paar digus 49.00 


This scale applies to the time of contracting and not to the times said debts 


become due. 

Rey., s. 1659 ; Code, ss. 2495, 2496; 1866, c. 39, s. 1; 1866-7, c. 44. 

Cases construing section and amendments thereto: Coggins y. Flythe, 113-102; Young v. 
Kennedy, 95-265; Grant v. Reese, 94-720; Depriest v. Patterson, 92-402; Jennings v. Cope- 
land, 90-572; White v. Jones, 88-166; Wilson v. Powell, 86-230; Brickell vy. Bell, 84-82; 
Melvin vy. Stevens, 84-78; Derr v. Stubbs, 83-539; Green v. Barbee, 84-69; Drake vy. Drake, 
82-443; Palmer v. Love, 82-478; Boykin vy. Barnes, 76-318; Holt v. Patterson, 74-650; Farmer 
vy. Willard, 71-284; Wooten vy. Sherrard, 71-374; Bryan v. Harrison, 69-151; Cable v. Hardin, 
67-472. 

Note. For evidence in indictment for enticing minors from state, see Crimes, s. 4222. 

For evidence in cases of hunting by night, see Game Law, s. 2125. 

For evidence necessary in cases of disposing of mortgaged property, see Crimes, s. 4287. 

For evidence in indictments for secreting seamen, see Crimes, s. 4472. 

For students as witnesses against lewd women, see Crimes, s, 4353. 

For evidence to convict of seduction, see Crimes, s. 4339. 
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For what necessary to allege and prove in prosecutions for selling seed cotton, see 


Commerce in State, s. 5088. 


Ss. 


For evidence in prosecution for selling liquor in local option territory, see Prohibition, 
3406. 

For evidence in cases of gaming, see Gaming Contracts, s. 2143. 

For evidence in suits against sureties on official bonds, see Bonds, s. 358. 

For recitals in tax deeds as evidence, see Taxation, s. 8034. 

For proof of loss of baggage, see Inns, etc., s. 2253. 

For certified copies of judgments as evidence, see Civil Procedure, s. 609. 
Vouchers evidence of payment by administrator, see Administration, s. 107. 

For evidence in regard to dealing in futures, see Gaming Contracts. 

For evidence in prosecutions for carrying concealed weapons, see Crimes, s. 4410. 
For aflidavit of woman in bastardy, see Bastardy, s. 269. 

For evidence as to lynching, see Criminal Procedure, s. 4571. 

Pleading not admissible against a party in criminal prosecution, see Civil Procedure, 
533. 

Examination in supplementary proceedings, see Civil Procedure, s. 716. 

Witness for violation of anti-trust laws, see Monopolies and Trusts, ss. 2568, 2569. 
Witness as to sale of cocaine, see Medicine and Allied Occupations, s. 6681. 
Witness as to corrupt practices in elections, see Crimes, s. 4187. 

Witness as to hazing, see Crimes, s. 4220. 

Hyidence in disorderly house cases, see Crimes, s. 4347. 

For lost deeds and recitals, see Burnt and Lost Records. 
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CHAPTER 36 
FENCES AND STOCK LAW 


ArT. 1. LAwrFrut FENCES. 


1827. Fences to be five feet high. 

1828. Local: Four and a half feet in certain counties. 

1829. ‘Local: Four feet in certain counties. 

1830. Watercourse made lawful fence by county commissioners. 
1831. Injury to wire fence forbidden. 


ART. 2. DIVISION FENCES. 


1832. Division fences maintainable jointly. 

1833. Remedy against delinquent owner. 

1834. Fence erected because of changed use of land. 

1835. When owner may remove his part of division fence. 
1836. Proceeding to value division fence. 

1837. Contents of jurors’ report. 

1838. Register to record report. 

1839. Final judgment on report; effect. 

1840. Removal of common fence misdemeanor. 


ArT. 3. Stock Law. 


1841. Term “stock” defined. 

1842. County elections. 

1843. Township elections. 

1844. District elections. 

1845. Local: How territory released from stock laws. 

1846. How election conducted. 

1847. Powers and duties of county commissioners. 

1848. Admission of lands adjoining stock-law territory. 

1849. Allowing stock at large in stock-law territory forbidden. 
1850. Impounding stock at large in territory. 

1851. Owner notified; sale of stock; application of proceeds. 
1852. Impounding unlawfully misdemeanor. 

1853. Illegally releasing or receiving impounded stock misdemeanor. 
1854. Impounded stock to be fed and watered. 

1855. Right to feed impounded stock; owner liable. 

1856. Injuring lands in stock-law territory by riding or driving. 
1857. Owner in stock-law territory allowing stock outside. 

1858. Stock-law territory to be fenced around. 

1859. Commissioners may declare natural barrier sufficient fence. 
1860. Assessment of landowners for fence. 

1861. Condemnation of land for fence. 

1862. Injury to stock-law fences misdemeanor in stock-law territory. 
1863. Impounder violating stock law misdemeanor. 

1864. Local: Depredations of domestic fowls in certain counties. 


Arr. 1. Lawruu Frencess 


1827. Fences to be five feet high. Every planter shall make a sufficient fence 
about his cleared ground under cultivation, at least five feet high, unless other- 
wise provided in this chapter, unless there shall be some navigable stream or deep 
watercourse that shall be sufficient, instead of such fence, and unless his lands 
shall be situated within the limits of a county, township or district wherein the 
stock law may be in force. 

Rev.; §. 1660; Code, s. 2799; R. G., ¢. 48,6) 13 1777, eo 121, s. 2%:1791, ex35447s) 1: 


Proof that plaintiff’s fence is a ‘‘good, ordinary’’ one, such as his neighbors have, does 
not dispense with statutory obligations: Runyan vy. Patterson, 87-343. 

Plaintiff whose fence is insufficient not entitled to damages for defendant’s stock breaking 
through it: Ibid.; Jones v. Witherspoon, 52-555. What is a sufficient lawful fence, or proper 
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substitute therefor, is a question of law: State v. Lamb, 30-229. Whom the word ‘‘planter’’ 
herein comprehends, see State v. Taylor, 69-543; see State vy. Bell, 25-506. A pasture field 
is not ‘‘cleared ground under cultivation’’: State v. Perry, 64-305. 

Cases referring to section: State v. Anderson, 123-708; State v. Bloodworth, 94-918; Farmer 
v. R. R., 88-564; Roberts v. R. R., 88-560; State v. Staton, 66-640; State v. Waters, 51-276. 


1828. Local: Four and a half feet in certain counties. A fence four and one- 
half feet high is a lawful fence in the counties of Alleghany, Bladen, Bruns- 
wick, Burke, Caldwell, Cherokee, Craven, Cumberland, Currituck, Davie, David- 
son, Duplin, Harnett, Henderson, Jackson, Lenoir, Perquimans, Randolph, Rich- 
mond, Robeson, Rutherford, Sampson, Tyrrell, Yancey, Wake, Washington 
and Wilkes. This section does not apply to stock-law fences, nor in Tyrrell 
county to wire fences which are lawful fences if four feet high. 

Rev, S.L66L 1889" c) 175 3 1891, es 36 71905, 7 3331571909" cen 55; (94 Ps i, 19117 co 15. 


1829. Local: Four feet in certain counties. A fence four feet high is a lawful 
fence in the counties of Bertie, Buncombe, Carteret, Hyde, Madison, McDowell, 


New Hanover, Northampton and Pamlico. 
Rev., s. 1662; 1885, ec. 304; 1887, c. 66; 1889, c. 390; 1908, cc. 66, 211; 1909, c. 178, s. 2; 
P. L. Ex. Sess. 1918, c.°48. 


1830. Watercourse made lawful fence by county commissioners. Any five elec- 
tors, residents of the same county, may apply to the board of commissioners of 
the county, at any regular meeting of the same, by written petition praying 
that any watercourse, or any part of any watercourse, in the county, may be 
made a lawful fence. Notice of such petition shall be posted forty days at the 
courthouse door, by the clerk of the board, before such petition shall be acted 
upon. Upon the hearing of such petition, the board of county commissioners is 
authorized to declare any watercourse, or any part of any watercourse to which 
the petition applies, a lawful fence. And the several acts of the general assem- 
bly, declaring certain watercourses, in part or in whole, lawful fences, are so 
far repealed as to enable the board of commissioners of any county to declare 
any of such acts, or parts thereof, to be null and void in said county. Any order 
made under this section shall be of record and signed by the chairman, and may 
be rescinded by the board of commissioners at any regular meeting. 

Rey., s. 1663; Code, ss. 2808, 2809, 2810; 1872-3, c. 98. 

See section 1827. 


1831. Injury to wire fence forbidden. If any person shall willfully destroy, 
cut or injure any part of a wire fence or a fence composed partly of wire and 
partly of wood situated on the land of another, he shall be guilty of a misde- 
meanor, and upon conviction shall be imprisoned not exceeding thirty days or 
fined not exceeding fifty dollars. 

Rey., s. 3413; 1889, ¢. 516. 

Section not in conflict with section 4317: State v. Biggers, 108-760. 


Art. 2. Dtvision FENCES 


1832. Division fences maintainable jointly. Where two or more persons have 
lands adjoining, which are either cultivated or used as a pasture for stock, the 
respective owners of each piece of land shall make and maintain one-half of the 
fence upon the dividing line. 

Rev., s. 1664; Code, s. 2800; 1868-9, c. 275, s. 1. 
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1833. Remedy against delinquent owner. If any person who is liable to build 
or keep up a part of any division fence fails at any time to do so, the owner of 
the adjoining land, after notice, may build or repair the whole, and recover of 
the delinquent one-half of the cost before any court having jurisdiction. 

Rey., s. 1670; Code, s. 2807; 1868-9, c. 275, s. 7. 


1834. Fence erected because of changed use of land. If the owner of a tract 
of land, who chooses neither to cultivate it, to use it as a pasture, nor to permit 
his stock to run on it, afterwards uses it in either of these ways and does not 
so enclose his stock that they cannot enter on the lands of an adjoining owner, 
he shall refund to such owner one-half the value of any fence erected by the 
latter on the dividing line. 

Rev., s. 1665; Code, s. 2801; 1868-9, c. 275, s. 2. 


1835. When owner may remove his part of division fence. If any owner of 
land liable to contribute for the keeping up of a division fence determines 
neither to cultivate his land nor permit his stock to run thereon, he may give 
the adjoining owner three months notice of his determination; and in that case, 
at any time after the expiration of such notice and between the first day of 
January and the first day of March, but at no other time, he may remove the half 
of the fence kept up by himself, and shall be no longer liable to keep up the same. 

Rey., s. 1671; Code, s. 2802; 1903, c. 20; 1868-9, c. 275, s. 8; 1888, ec. 111. 

In stock-law territory, landowner may remove his part of division fence without notice: 


State v. Edmonds, 121-679. One may remove division fence entirely on his own land: State 
v. Watson, 86-626. 


1836. Proceeding to value division fence. ‘The value of such fence shall be 
ascertained as follows: Hither owner may summon the other to appear before 
any justice of the peace of the township in which the dividing line is situate; 
or if it be situate in more than one township, then before any justice of the peace 
of any township in which any part of it is situate. In his summons he shall 
name a certain day, not less than five days after the summons, for the appear- 
ance of the defendant; he shall also state the purpose of the summons to be the 
adjustment of all matters in controversy respecting the dividing fence between 
the parties. The justice shall hear the complaint and defense. If the facts be 
found such as entitle either party to demand contribution of the other, the justice 
shall call on the complainant to name an indifferent person, qualified to act as 
a juror of the township, and if the complainant refuses the justice shall name 
one for him. The justice shall then call on the defendant to name an indiffer- 
ent person, qualified to act as a juror of the township, and if the defendant 
refuses the justice shall name one for him. The justice shall then name a third 
indifferent person. These three persons, or any two of them, shall view the 
premises and decide all matters in controversy between the parties, relating to 
a fence on the dividing line. They shall make a written report to the justice, 
who shall give judgment thereon, and for the costs, which shall be paid by the 
owners of the several pieces of land equally. The jurors shall each receive one 
dollar per day. The fees of the justice and constable shall be as in other cases. 
Hither party may appeal as provided in other cases of justices’ judgments. 

Xev., Ss. 1666; Code, s. 2808 ; 1868-9, c. 275, s. 3. 
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1837. Contents of jurors’ report. The report of the jurors shall also state 
the kind of fence which ought to be kept up, and assign to each owner, in such 
manner as that it may be identified, the part which he shall keep up. 

Rey., s. 1667; Code, s. 2804; 1868-9, c. 275, s. 4. 


1838. Register to record report. The justice shall return the report, together 
with a transcript of the proceedings, to the register of deeds of his county for 
registration. The justice shall collect from the parties the fees of the register, 
and pay the same to him. 

Rey., s. 1668; Code, s: 2805; 1868-9, c. 275, s. 5. 


1839. Final judgment on report; effect. The final judgment upon the report 
of the jurors shall be binding on the owners of the respective lands and their 
assigns, so long as such ownership shall continue, or until the same shall be set 
aside, modified or reversed. 

Rey., s. 1669; Code, s. 2806; 1868-9, c. 275, s. 6. 


1840. Removal of common fence misdemeanor. If any person owning, occu- 
pying, cultivating or being in possession of any lands under a common fence 
protecting the lands, crops or property of others, shall remove such fence or any 
part thereof during the time in which any crops are growing or being actually 
cultivated thereon, or property is protected by such fence, and before such crops 
are harvested, without the consent and permission of such person or persons 
whose crop or property is protected by such common fence, he shall be guilty of 
a misdemeanor and upon conviction shall be fined not exceeding fifty doilars or 
imprisoned not exceeding thirty days: Provided, that the provisions of this 
section shall not apply when ninety days notice of such removal shall have been 
given to all persons owning, cultivating or in possession of lands surrounded by 
such common fence, or having property protected thereby, and when thereafter 
such fence shall be removed between the first day of January and the first day of 
March following such notice of intended removal. 

Rey., s. 8412; Code, s. 2820; 1903, ¢c. 20. 

Section cited in State v. Higgs, 126-1023; State v. Dunn, 95-698. 


Art. 8. Stock Law 


1841. Term ‘‘stock’’ defined. The word ‘‘stock’’ in this chapter shall be con- 
strued to mean horses, mules, colts, cows, calves, sheep, goats, jennets, and all 
neat cattle, swine and geese. 

Rey., s. 1681; Code, s. 2822. 


1842. County elections. Upon the written application of one-fifth of the quali- 
fied voters of any county made to the board of commissioners thereof, it shall be 
the duty of the commissioners from time to time to submit the question of 
‘‘stock law’’ or ‘‘no stock law’’ to the qualified voters of said county. And if at 
any such election a majority of the votes cast is in favor of ‘‘stock law,’’ then 
the provisions of this chapter relating to the stock law shall be in force over the 
whole of said county. 

Rev., s. 1672; Code, s. 2812. 

Loeal law as to Macon county, see P. L. 1911, c. 41. 


The provisions of this article are not in conflict with the principle of local self-government: 
Smalley v. Comrs., 122-607. Adoption of stock law does not abrogate a general statute or 
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rule of law: Shepard v. R. R., 140-391. Power of legislature to fix stock-law territory with 
or without a fence: Archer v. Joyner, 173-75. Persons already in stock-law territory may 
petition in new territory: Perry v. Comrs., 130-558; Smalley v. Comrs., 122-607. Fences in 
stock-law territory are not a necessary expense, and require popular vote: Faison v. Comrs., 
171-411; Keith v. Lockhart, 171-451. ‘‘Qualified voters’’ hereunder are those who have law- 
fully registered and paid their poll tax: Pace v. Raleigh, 140-65; see Clark v. Statesville, 
139-490; Harris v. Scarborough, 110-232; Smith v. Wilmington, 98-343; Wood vy. Oxford, 
97-233; McDowell vy. Construction Co., 96-514; Markham yv. Manning, 96-132; Duke v. Brown, 
96-127; Southerland vy. Goldsboro, 96-49. 

Commissioners must do all things necessary to carry this chapter into effect, but need not 
personally superintend work: State v. Comrs., 97-388; Coor v. Rogers, 97-146. 

Findings by commissioners of result of election is final: Cain v. Comrs., 86-8; Norment v. 
Charlotte, 85-387; Simpson v. Comrs., 84-158. 


1843. Township elections. Upon the written application of one-fifth of the 
qualified voters in any township, made to the board of commissioners of the 
county wherein the township is situated, it shall be the duty of the commissioners 
to submit the question of ‘‘stock law’’ or ‘‘no stock law’’ to the qualified voters 
of the township; and if at any such township election a majority of the votes 
cast is in favor of ‘‘stock law,’’ then the stock law shall be in force in said 
township. 


Rey., s. 16738; Code, s. 28138. 
See section 1842, 


1844. District elections. Upon the written application of one-fifth of the 
qualified voters of any district or territory, whether the boundaries of said dis- 
trict follow township lines or not, made to the board of county commissioners 
at any time, and setting forth well-defined boundaries of the district, it shall be 
the duty of the commissioners to submit the question of ‘‘stock law’’ or ‘‘no 
stock law’’ to the qualified voters of the district, and if at any such election 
a majority of the votes cast is in favor of ‘‘stock law,’’ then the stock law shall 


be in force over the whole of said district. 

Rey., s. 1674; Code, s. 2814. 

For local law as to Moore county, see 1907, ¢. 659. 

See annotations under section 1842. Commissioners cannot consolidate several adjoining 
districts and provide for one boundary fence and assess uniform tax on all real property 
within boundary to pay for fence: Bradshaw vy. Comrs., 92-278. 

As to boundaries being sufficiently defined in application, see Newsom v. Earnheart, 86-391. 


1845. Local: How territory released from stock law. Upon the written appli- 
cation of a majority of the qualified voters in any district, territory or well- 
defined boundary, made to the board of county commissioners, at any time, 
setting forth that the citizens of said district, territory or boundary are within 
the stock-law boundary, and are desirous of being released from the laws gov- 
erning stock-law territory, it shall be the duty of the commissioners to submit the 
question of ‘‘no stock law’’ or ‘‘stock law’’ to the qualified voters of said district 
or territory, and if at any such election a majority of the votes cast is against 
stock law, then the said district or territory shall be released and free from the 
operation of the stock law: Provided, the expense incurred in changing the 
fence in such boundary, district or territory so released be paid by the property 
holders in such boundary, district or territory, and that the commissioners of 
the county levy the tax to pay the same on the property holders of such bound- 
ary, district or territory so released, but they shall not be further liable for 
keeping up said stock-law fence: Provided, that in any territory where stock law 
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now prevails no election against stock law shall be held in less than two years 
from the date of the election adopting stock law in said territory: Provided 
further, that if ‘‘no stock law’’ should earry, it shall not take effect until six 
months from the date of its ratification: Provided still further, that neither 
‘“stock law’’ nor ‘‘no stock law’’ shall take effect during crop season. 

This section applies only to the counties of Cherokee, Clay, Graham, Jackson, 
Macon, Mitchell, Pender, Randolph, Swain, and to Hogback Township in Tran- 
sylvania County. 


Rey., s. 1675; 1895, ¢. 35; 1897, cc. 461, 516; 1903, ¢c. 60; 1907, « 874, s. 3; P. L. 1911, 
CENZG0 pe OU ree LOL Gro ocn aslo enGn Gol. 

Does not provide for an assessment, but for a tax, to pay expense of changing fence: Hawes 
vy. Comrs., 175-268. Persons withdrawing from stock-law territory must build a fence to pro- 
tect the territory remaining: Marshburn vy, Jones, 176-516, 


1846. How election conducted. Every election under this chapter shall be 
held and conducted under the same rules and regulations and according to the 
same penalties provided by law for the election of members of the general 
assembly : Provided, no such county, township or district election shall be held 
oftener than once in any one year, although the boundaries of such district may 
not be the same. 

Rey., s. 1676; Code, s. 2815. 


1847. Powers and duties of county commissioners. The board of commission- 
ers of the county may provide for a new registration of voters, designate places 
for holding elections, and make all regulations, and do all other things necessary 
to carry into effect the provisions of this chapter relating to the stock law. 

Rey., s. 1677; Code, s. 2826. 

See chapter Elections. See, also, Coor v. Rogers, 97-146; State v. Comrs., 97-391. 


1848. Admission of lands adjoining stock-law territory. Any person, or any 
number of persons, owning land in a county, district or township which shall 
not adopt the stock law, or adjoining any county, township or district where 
a stock law prevails, may have his or their lands enclosed within any fence built 
in pursuance of this chapter. All such adjacent lands, when so enclosed, shall 
be subject to all the provisions of law with respect to livestock running at large 
within the original district so enclosed, as if it were a part of the township, 
county or district with which it is hereby authorized to be enclosed. Any num- 
ber of landowners, whose lands are contiguous, may at any time build a common 
fence around all their lands, with gates across all public highways; and no live- 
stock shall run at large within any such enclosure, under the pains and penalties 
prescribed in this chapter. 

Rey., s. 1678; Code, s. 2821. 

Referred to in Edwards v. Supervisors, 127-63. 


1849. Allowing stock at large in stock-law territory forbidden. If any person 
shall allow his livestock to run at large within the limits of any county, town- 
ship or district in which a stock law prevails or shall prevail pursuant to law, 
he shall be guilty of a misdemeanor, and fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days. 

Rev., s. 83319; Code, s. 2811; 1889, c. 504. 

Section cited in Daniels v. Homer, 139-252; State v. Brigman, 94-888; compare Newsom vy. 


Earnheart, 86-391. 
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1850. Impounding stock at large in territory. Any person may take up any 
livestock running at large within any township or district wherein the stock law 
shall be in force and impound the same; and such impounder may demand fifty 
cents for each animal so taken up, and twenty-five cents for each animal for 
every day such stock is kept impounded, and may retain the same, with the 
right to use it under proper care, until all legal charges for impounding said 
stock and for damages caused by the same are paid, the damages to be ascer- 
tained by two disinterested freeholders, to be selected by the owner and the 
impounder, the freeholders to select an umpire, if they cannot agree, and their 
decision to be final. 

Rev., s. 1679; Code, s. 2816. 


For local laws as to stock or fowls at large, see Ashe. 1909, c. 182 (livestock, geese and 
turkeys). 

This section is constitutional: Hogan v. Brown, 125-251—and it relieves planter from keep- 
ing lawful fence, State v. Anderson, 123-705. Resident owners may be required to pay more 
than nonresident owners for stock running at large: Broadfoot v. Fayetteville, 121-418. A 
town ordinance may apply to stock of nonresidents: Rose v. Hardie, 98-44. Stock law does 
not justify wilful injury to stock running at large: State v. Brigman, 94-888. Whether stock 
can be impounded when owner is in pursuit: State v. Hunter, 118-1196. 


1851. Owner notified; sale of stock; application of proceeds. If the owner 
of such stock be known to the impounder he shall immediately inform the owner 
where his stock is impounded, and if the owner shall for two days after such 
notice willfully refuse or neglect to redeem his stock, then the impounder, after 
ten days written notice posted at three or more public places within the town- 
ship where the stock is impounded, and describing the stock and stating place, 
day and hour of sale, or if the owner be unknown, after twenty days notice in 
the same manner, and also at the courthouse door, shall sell the stock at public 
auction, and apply the proceeds in accordance with the preceding and succeed- 
ing sections, and the balance he shall turn over to the owner if known, and if 
the owner be not known, to the county commissioners for the use of the school 
fund of the district wherein said stock was taken up and impounded, subject in 
their hands for six months to the call of the legally entitled owner. 

tev., s. 1680; Code, s. 2817. 


Section constitutional: Hogan v. Brown, 125-251. Proceeding hereunder is in rem: Ibid. 
No sale without notice: Daniels v. Homer, 139-252. 


1852. Impounding unlawfully misdemeanor. If any person shall willfully and 
unlawfully toll, drive, or in any way move any other person’s horse, mule, ass, 
neat cattle, sheep, hog, goat, or dog, from the range or elsewhere, into any stock- 
law district, or into the limits of any city or town having the right to impound or 
destroy the same, with intent to secure the poundage or other penalty, or with 
intent to injure the owner of such animal, or to require him to pay any poundage 
or penalty on account of such animal, or for hire or reward, he shall be guilty of 
a misdemeanor. If any person shall unlawfully and willfully remove any ani- 
mal above named from any lawful inclosure, with intent to injure the owner, 
he shall be guilty of a misdemeanor. 

Rey., s. 3309; 1895, c. 141, s. 1. 


1853. Illegally releasing or receiving impounded stock misdemeanor. If any 
person unlawfully receives or releases any impounded stock, or unlawfully 
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attempts to do so, he shall be guilty of a misdemeanor, and shall be fined not more 
than fifty dollars or imprisoned not more than thirty days. 

Rey., s. 3310; Code, s. 2819; 1889, c. 504. 

See generally: State v. Hunter, 118-1196. 


1854. Impounded stock to be fed and watered. If any person shall impound, 
or cause to be impounded in any pound or other place, any animal, and shall fail 
to supply to the same during such confinement a sufficient quantity of good and 
wholesome food and water, he shall be guilty of a misdemeanor, and upon con- 
viction shall be fined not more than fifty dollars or imprisoned not more than 
thirty days. 

Rey., s. 3811; Code, s. 2484; 1891, c. 65; 1881, c. 368, s. 3. 


1855. Right to feed impounded stock; owner liable. In case any animal is 
at any time impounded as aforesaid, and shall continue to be without necessary 
food and water for more than twelve successive hours, it shall be lawful for any 
person from time to time, and as often as it shall be necessary, to enter into and 
upon any such pound or other place in which any animal shall be so confined, 
and to supply it with necessary food and water so long as it shall remain so 
confined. Such person shall not be liable to any action for such entry, and the 
reasonable cost of such food and water may be collected by him of the owner of 
such animal. 

Reyv., s. 1682; Code, s. 2485; 1881, c. 368, s. 4. 


1856. Injuring lands in stock-law territory by riding or driving. If any per- 
son, by riding or driving upon the lands of another without permission, or while 
driving livestock along any roadway, public or private, shall willfully, delib- 
erately or recklessly do or permit to be done any actual injury to said land, or 
to the crops or other property growing or being thereon, he shall be guilty of 
a misdemeanor, and upon conviction shall be fined not more than fifty dollars 
or imprisoned not more than thirty days. But no such offender shall be pro- 
ceeded against unless the party injured, or some one in his behalf, shall cause 
a warrant to be issued or an indictment to be found against the party offending, 
within fifteen days after the commission of the offense. 

Rey., 8s. 3821; Code, s. 2828; 1889, c. 118. 


1857. Owner in stock-law territory allowing stock outside. If any person hav- 
ing stock within the limits of a stock-law territory shall allow the same to run at 
large beyond the boundaries of said territory, he shall be guilty of a misde- 
meanor, and on conviction thereof shall be fined not more than fifty dollars or 
imprisoned not more than thirty days: Provided, that a person owning or renting 
land outside of the stock-law territory may turn his stock upon the said land 
outside of the stock-law district. 

Rey., 8s. 8322; Code, s. 2827; 1889, c. 266; 1885, ¢. 371. 

Compare Roberts v. R. R., 88-560; State v. Comrs., 97-388. 


1858. Stock-law territory to be fenced around. The stock law authorized 
by this chapter shall not be enforced until a fence has been erected around any 
territory proposed to be enclosed, with gates on all the public roads passing into 
and going out of said territory: Provided, all streams which are or may be 
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declared to be lawful fences shall be sufficient boundaries, in lieu of fences: 
Provided further, no fence shall be erected along the boundary lines of any 
county, township or district where a stock law prevails. 

Reyv., s. 1683; Code, s. 2823. 


1859. Commissioners may declare natural barrier sufficient fence. In any 
county in the state in which or in any portion of which the stock law is now 
in force or may hereafter be adopted, the county commissioners of said county 
in their discretion may declare any watercourse, mountain, mountain range 
or parts of same, and also other natural and sufficient obstruction along the line 
of said stock-law territory to be and constitute a sufficient stock-law fence, and 
in that event such watercourse, mountain, mountain range or part thereof and 
obstructions so declared by said commissioners shall be and constitute a lawful 
fence to all intents and purposes. 

Rey., s. 1684; 1901, ec. 542. 


The county commissioners can declare a mountain range, a creek or other natural line as the 
limit within which the law shall operate: State v. Mathis, 149-546. 


1860. Assessment of landowners for fence. For the purpose of building stock- 
law fences, the board of commissioners of the county may levy and collect a 
special assessment upon all real property, taxable by the state and county, within 
the county, township or district which may adopt the stock law, but no such 
assessment shall be greater than one-fourth of one per centum on the value of - 
said property. 

Rey., s. 1685; Code, s. 2824. 


Excepted district cannot be taxed for a common county fence: Harper v. Comrs., 133-106. 
Local assessments for local improvements are constitutional: Harper v. Comrs., 133-110; 
Comrs. v. R. R., 133-216; Hilliard v. Asheville, 118-845; Raleigh v. Peace, 110-32; Putt v. 
Comrs., 94-709; Busbee v. Comrs., 93-143; Comrs. v. Comrs., 92-180; Shuford v. Comrs., 86- 
552; Cain v. Comrs., 86-8. This is not a tax within the constitutional prohibition as to uni- 
formity: Harper v. Comrs., 133-110; Shuford v. Comrs., 86-552, 

The provision of this section applies both to cases where adoption of stock law is dependent 
on popular vote and where it is made absolute by act of general assembly: Busbee v. Comrs., 
93-143. This assessment is limited to the territory adopting the stock law: Hawes vy. Comrs., 
175-268. 


1861. Condemnation of land for fence. If the owner of any land objects to 
the building of any fence herein allowed, his land, not exceeding twenty feet 
in width, shall be condemned for the fenceway in accordance with the procedure 
specified in the article Condemnation Proceedings under the chapter Eminent 
Domain. 

Rey., s. 1686; Code, s. 2825. 

No appeal lies from order appointing commissioners: Comrs. v. Cook, 86-18. 


1862. Injury to stock-law fences misdemeanor in stock-law territory. If any 
person willfully tears down, or in any manner breaks a fence or gate, or leaves 
open a gate erected around a stock-law territory, or willfully breaks any enclos- 
ure within any township, district or county where a stock law is in force, and 
wherein any stock is confined, so that the same may escape therefrom, he shall 
be guilty of a misdemeanor, and shall be fined not more than fifty dollars or 
imprisoned not more than thirty days. 

Rev., s. 3411; Code, s. 2820; 1889, c. 504. 

Section cited in State v. Dunn, 95-698; State v. Higgs, 126-1023. 
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1863. Impounder violating stock law misdemeanor. If any impounder will- 
fully misappropriates money that he may receive from sale of stock impounded, 
or in any manner willfully violates any provisions of the law in regard thereto, 
he shall be guilty of a misdemeanor, and on conviction shall be fined not more 
than fifty dollars or imprisoned not more than thirty days. 

Rev., s. 8312; Code, s. 2820; 1889, c. 504. 

Section cited in State v. Higgs, 126-1023; State v. Dunn, 95-698. 


1864. Local: Depredations of domestic fowls in certain counties. In the coun- 
ties and parts of counties hereinafter enumerated, where the stock law prevails, 
it shall be unlawful for any person to permit any turkeys, geese, chickens, ducks 
or other domestic fowls to run at large, after being notified as provided in this 
section, on the lands of any other person while such lands are under cultivation 
in any kind of grain or feedstuff, or while being used for gardens or orna- 
mental purposes. 

Any person so permitting his fowls to run at large, after having been notified 
to keep them up, shall be guilty of a misdemeanor, and upon conviction shall be 
fined not exceeding five dollars or imprisoned not exceeding five days, or if it 
shall appear to any justice of the peace that after two days notice any person 
persists in allowing his fowls to run at large and fails or refuses to keep them 
upon his own premises, then the said justice of the peace may, in his discretion, 
order any sheriff, constable or other officer to kill said fowls when so depredating. 


Alamance, 1901, ce. 645. 
Bladen, 1901, c. 645. 
Buncombe, 1907, c. 508. 
Burke, 1907, c. 508. 
Cabarrus, 1901, c. 645. 
Caldwell, P. L. 1911, ec. 244. 
Cleveland, 1901, c. 645. 
Currituck, 1901, ec. 645. 
Davidson, P. L. 1911, c. 244. 
Duplin, 1908, c. 73. 
Edgecombe, 1901, c. 645. 
Gaston, P. L. 1919, c. 31. 
Graham, 1901, c. 645. 
Granville, P. L. 1911, ¢c. 244. 
Guilford, 1901, c. 645. 
Henderson, P. L. 1911, c. 686. 
Iredell, in Turnersburg Township, 1901, c. 645; in town of Statesville, 1903, c. 470. 
Jackson, P. L. 1919, ¢. 31. 
Lee, P. L. 1913, c. 725. 
Lenoir, P. L. 1911, c. 244. 
Macon, P. L. 1919, c. 31. 
Mecklenburg, 1901, c. 645. 
Onslow, P. L. 1911, ¢. 244. 
Orange, 1908, c. 115. 
Pasquotank, 1901, c. 645. 
Rowan, 1909, c. 847. 

Surry, 1901, c. 645. 

Swain, P. L. 1911, c. 244. 
Transylvania, P. L. 1911, c. 244. 
Vance, 1909, c. 619. 

Wayne, P. L. 1911, ec. 244. 
Nore.—Statutes more or less similar to the above exist in the following counties: 
Catawba, 1903, c. 482. 
Chatham, 19038, c. 482. 

Davie, P. L. 1915, c. 167. 
Forsyth, P. L. 1915, e. 39. 
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Greene, 1907, c. 917; 1908, c. 78. 

Lincoln, P. Li. 1915, ¢. 312. 

McDowell, P. L. 1917, c. 328. 

Pitt; P. L. 1915, ¢. 462. 

Randolph, P. L. 1913, ¢. 645. 

Robeson, P. L. 1917, ec. 662. 

Scotland, P. L. 1915, c. 714. 

Wake, P. L. 1915, c. 378. 

Yadkin, P. L. 1915, c. 39; P. L. 1917, ce. 321 (Deep Creek Township excepted). 
ewan, 127, 1h, THISS, oe, ‘EE! 
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CHAPTER 37 
FISH AND FISHERIES 


SUBCHAPTER I. FISHERIES COMMISSION BOARD ACT 


ArT. 1. DEFINITIONS AND GENERAL PROVISIONS. 
1865. Fish, fishing, fisheries defined. 
1866. Administrative agencies under former laws conformed to present laws. 
1867. State jurisdiction over fisheries. 
1868. Edible fish used only as food. 


ArT. 2. FISHERIES COMMISSION BOARD; ORGANIZATION, OFFICERS, SUPPORT. 


1869. Creation and organization of board. 

1870. Fish commissioners and assistant commissioners. 

1871. Fish inspectors. 

1872. Board and officers to be free from financial interests in fisheries. 

1873. Clerical force and office. 

1874. Boats and equipment. 

1875. “Fisheries commission fund” derived from imposts. 

1876. Temporary appropriation. 

1877. Succeeds fish commission and oyster commission as to funds, property, and debts. 


ART. 3. POWERS AND DUTIES OF BOARD AND OFFICERS. 


1878. Regulations as to fish, fishing, and fisheries made by board. 

1879. Regulations affecting existing interests not effective for two years. 

1880. Hearing before changes as to certain regulations. 

1881. Regulation of shipments of water products. 

1882. Reports of board to legislature; publication. 

1888. Duties of commissioner. 

1884. Violations of law to be investigated ; nets seized and sold; bond of commissioner 
liable. 

1885. Arrest without warrant. 

1886. Taking fish for scientific purposes. 


ArT. 4. TAXES AND REGULATIONS. 


1887. Licenses to fish; issuance, terms, and enforcement. 

1888. Resident may catch shellfish for own use. 

1889. Licenses for oyster boats; schedule. 

1890. Boats using purse seines or shirred nets; tax. 

1891. Licenses for various appliances and their users; schedule. 
1892. License tax on dealers and packers. 

1893. Purchase tax on dealers; schedule; collection. 

1894. Printed regulations furnished dealers. 

1895. Dealers to keep and furnish statistics. 

1896. Disturbing marks or property of commission prohibited. 
1897. Explosives, drugs, and poisons prohibited. 

1898. Possession of fish killed by explosives as evidence. 

1899. Discharge of deleterious matter into waters prohibited. 
1900. Operation of boats in violation of rules and laws forfeit boats and apparatus. 
1901. Violation of fisheries law misdemeanor; licenses forfeited. 


SUBCHAPTER II. SHELLFISH 


Art. 5. SHELLFISH ; GENERAL LAWS. 
Part 1. Definition of Natural Oyster Beds. 
1902. Oyster bed defined. 


Part 2. Leases of Bottoms. 


1903. Fisheries commissioner to lease. 
1904. Lessee to be citizen. 
1905. Areas leased in different waters. 
1906. Prerequisites for lease; application ; deposit; survey ; location. 
1907. Execution of lease; notice and filing; marking and planting. 
1908. Term and rental. 
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1909. Nature of lessee’s rights; assignment and inheritance. 

1910. Renewal of lease. 

1911. Forfeiture of lease for nonpayment. 

1912. Contest over grant of lease; time for contest; decision; appeal. 


Part 3. Licenses and Taxes. 


1913. License to catch oysters; oath of applicant. 

1914. Filing oath; recording license; fees. 

1915. Licensee to be resident, not interested in oyster boat. 
1916. Tax on oysters exported from state. 

1917. Oyster dealer’s license. 

1918. Monthly report of licenses to be filed. | 

1919. Oyster beds real property for taxation, ete. 


Part 4. Catching and Dealing in Oysters Regulated. 


1920. Close season for oysters; exceptions. 

1921. Oyster dealers to keep records. 

1922. Oyster measure. 

1923. Local modification as to oyster measure in New Hanover, Onslow, and Pender 
counties. 

1924. Illegal measures prohibited. 

1925. Dredging regulated as to territory and season. 

1926. Illegal dredging prohibited ; evidence. 

1927. Dredging prohibited in certain waters of Pamlico sound ; exception. 

1928. Culling required; size limit. 

1929. Local modification as to culling oysters in New Hanover, Onslow, and Pender 
counties. 

1930. Taking unculled oysters for planting permitted to residents. 

1931. Unculled oysters seized and scattered on public grounds. 

1932. Shells to be bought and scattered on public beds. 


Part 5. Oriminal Offenses Connected With Oyster Industry. 


1933. Perjury in application for oyster license. 
1934. Catching oysters without license. 

1935. Oyster dealing without license. 

1936. Use of unlicensed boat in catching oysters. 
1937. Failure to stop and show license. 

1938. Displaying false number on boat. 

1939. Catching oysters for lime. 

1940. Catching oysters Sunday or at night. 

1941. Unloading at factory Sunday or at night. 
1942. Oyster-laden boats in canals regulated. 
1943. Sale or purchase of unculled oysters. 

1944. Boat captain’s purchase of unculled oysters. 
1945. Larceny from private grounds. 

1946. Injury to private grounds; work at night. 


ArT. 6. SHELLFISH ; LocaL Laws. 


1947. New Hanover, Onslow, and Pender: Close season for oysters. 
1948. Brunswick, New Hanover, and Pender: Clams protected. 
1949. Brunswick: Clams; size limit. 

1950. Brunswick: Fire on oyster beds; raking. 

1951. Carteret: Clams in Newport river. 

1952. New Hanover: Catching oysters in Myrtle Grove sound. 

1953. New Hanover: Clams in Masonboro sound. 

1954. Onslow: Catching oysters and clams in certain waters. 

1955. Onslow: Catching oysters in Stump sound. 

1956. Onslow: Clams in Brown sound and Queen’s creek. 


ART. 7. TERRAPIN. 
1957. Drag-nets prohibited to nonresidents. 
1958. Diamond-back terrapin protected. 
1959. Local—Carteret: Diamond-back terrapin. 
SUBCHAPTER III. FISH OTHER THAN SHELLFISH 


Art. 8. Sat FisH AND FisH Sorap. 
1960. Inspectors for salt fish; duties; fees. 
1961. Salt fish sold by weight; marked on package. 
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1962. 
1963. 


ArT. 9. 


1964. 
1965. 
1966. 
1967. 
1968. 
1969. 
1970. 
1971. 
1972. 
1973. 
1974. 
1975. 
1976. 


ArT, 10. 
Parte 
1977. 
1978. 
1979. 
1980. 
1981. 
1982. 
1983. 
1984. 
1985. 
1986. 
1987. 
1988. 
1989. 


1990. 
1991. 
Part 2. 
1992. 
1993. 
1994. 
1995. 
1996. 
1997. 
1998. 
1999. 
2000. 


2001. 
2002. 
2008. 
2004. 
2005. 


2006. 
2007. 
2008. 
2009. 
2010. 
2011. 
2012. 
2013. 
2014. 
2015. 
2016. 
2017. 
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Salt mullet; special marking. 
Measures for fish scrap and oil. 


COMMERCIAL FISHING; GENERAL REGULATIONS. 


Right of fishing in grantee of land under water. 
Seines prohibited to nonresidents ; exceptions. 
Menhaden fishing forbidden to nonresidents. 
Menhaden fishing with nets regulated. 

Poisoning streams. 

Fishing offal in navigable waters. 

Sunday fishing. 

Robbing nets. 

Vessel injuring nets. 

Injury to fishing structures. 

Obstructing passage of fish in streams. 

Dams for mills and factories regulated; sluiceways. 
Sluiceways and fish passages; regulation and enforcement. 


COMMERCIAL FISHING; LocaL REGULATIONS. 
Sounds and Inlets. 


Inlets; nets in, regulated. 

Pamlico and sounds to the north: Net stakes to be removed. 

Pamlico, Croatan, and Albemarle sounds and inlets: Fishing regulated. 

Albemarle and Coatan sounds and inlets: Drift nets. 

Albemarle sound and tributaries: Nets and net stakes. 

Albemarle sound in certain parts: Gill nets. 

Albemarle sound off Tyrrell county: Gill nets. 

Albemarle sound in certain parts: Anchor, drift, and stake nets. 

Albemarle sound: Nets near wharves of Norfolk and Southern railroad bridge. 

Croatan marshes: Nets and fishing apparatus near. 

Currituck sound: Nets used regulated. 

Pamlico sound: Nets to be set north and south. 

Pamlico sound—tributaries, rivers, and waters of Carteret county: Nets regu- 
lated. 

Pamlico sound—waters of Pamlico county: Nets regulated. 

Roanoke sound: Nets in. 
Streams. 

Black river: Fishing regulated. 

Black river and Mingo creek: Only hook and line. 

Black river in Bladen, Cumberland, and Sampson: Close season. 

Black river and Six runs: Obstructing channel; lay days. 

Cape Fear river: Nonresidents may not fisb. 

Cape Fear river: Nets and seines regulated. 

Cape Fear river: Fish traps regulated. 

Cape Fear and Northeast rivers: Nets in. 

Cape Fear, Northeast, and Black rivers: Obstructing fish; fishing between Sat- 
urday evening and Monday evening. 

Cape Fear river, northeast branch: Seines, nets, and traps. 

Goose and Oyster creeks: Drag or haul nets unlawful. 

Little river: Obstructions in. 

Lumber river: Close season for traps in. 

Lumber river and waters of Robeson, Columbus, Hoke, and Scotland: Fishing 
regulated. 

Moceasin river and Big and Little Contentnea creeks: Obstructions and nets in. 

Neuse and Trent rivers: Stationary, set, or dutch nets. 

Neuse and Trent rivers: Size of seine bars regulated. 

Neuse river: Obstructions in, by dams, nets, ete. 

Neuse river: Certain nets regulated. 

Pamlico and Tar rivers: Dutch, etc., nets prohibited generally. 

Pamlico and Tar rivers: Lay days. 

Pamlico river: Dutch, etc., nets allowed under regulation. 

Perquimans river: Nets in, regulated. 

Roanoke river: Drift nets in, regulated. 

Scuppernong river and Lake Phelps: Nets in, regulated. 

Secuppernong river: Nets obstructing channel or near bridges. 
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2018. Scuppernong river and tributaries: Obstructions and nets in. 
2019. Seuppernong river: Nets near Norfolk and Southern railroad bridge. 
2020. Trent river: Use of nets regulated. 


Part 8. Counties. 
Counties on Pamlico sound: Size of fish caught or sold. 
Brunswick, New Hanover, and Pender: Size of bars in nets. 


2021. 
2022. 


2028. 


2024. 
2025. 
2026. 
2027. 
2028. 
2029. 
2030. 
2056 
. Bladen: 
20383. 
2034. 
2035. 
2036. 
2037. 
2038. 
2039. 
2040. 
2041. 
2042. 
2048. 
2044. 
2045. 
2046. 
2047. 
2048. 
2049. 
2050. 
2051. 
2052. 
2053. 
2054. 
2055. 
2056. 
2057. 
2058. 
2059. 
2060. 
2061. 
2062. 
2068. 
2064. 
2065. 
2066. 
2067. 
2068. 
2069. 
2070. 
PAOFEMG 
ADT 
2078. 
2074. 
2075. 
2076. 
2077. 


2032 


Art. 11. 
2078. 


Brunswick, Cumberland, New Hanover, Sampson, and Harnett: 


for fish. 


New Hanover, Onslow, and Pender: 
Beaufort: 
Beaufort : 
Beaufort: 
Beaufort : 
Beaufort: 
Beaufort: 


Bladen: 


Nets regulated in certain creeks. 

Fishing by residents in Bath creek. 

Certain nets in Blount’s creek. 

Certain nets in Durham and Lee’s creeks. 

Certain nets in Nixon’s creek. 

Certain nets in North creek. 
Manner of fishing in Brown marsh and Horseshoe swamps. 
White lake; hook and line only. 


Brunswick: Mullet fishing; purse nets. 
Brunswick: Nonresidents must have license. 


Carteret : 
Carteret : 
Carteret : 
Carteret: 
Carteret: 
Carteret: 
Carteret : 
Carteret : 


Cedar Island township; hauling nets with power. 
Use of dutch nets. 

Size of seine mesh. 

Length of nets. 

Joining nets together. 

Obstructions to fishing prohibited. 

Pound nets in Neuse river. 

Purse nets for mullet prohibited. 


Carteret and Onslow: Purse nets prohibited for food fish. 


Chatham: 


Fishways in Haw river. 


Clay: Fishing regulated. 


Columbus: 
Columbus: 


Currituck 
Currituck 
Currituck 
Currituck 


Lumber river; fishing regulated. 

Traps and nets in Porter swamp. 
county: Fishing in Atlantic township. 
county: Dutch nets in Currituck sound. 
county: Shipping or selling fish. 
county: Right of search. 


Dare: Dutch and pound nets prohibited. 
Dare: Fishing in Kitty Hawk bay regulated. 


Greene: 


Size of mesh; fishing on another’s land. 


Hertford and Northampton: Fish in Poteeasi creek protected. 
Hyde: Pound and dutch nets prohibited. 

Hyde: Drag nets prohibited in Rose bay. 

Hyde: Drag nets prohibited in Slade’s river and Fortescue creek. 
Hyde: Slade’s river; nets in. 

New Hanover: Certain hand nets allowed. 

New Hanover: Nets in Masonboro and Myrtle Grove sounds. 
New Hanover: Seines in Atlantic ocean. 


Cnslow : 
Onslow : 
Onslow: 
Onslow : 


Obstructions in Cypress Swamp and Haw’s run. 
Stop nets prohibited. 

Nets and seines in ocean regulated. 

Seines and nets in New river. 


Pamlico county: Use of nets regulated. 

Pamlico county: Nets in Dawson’s creek. 

Pamlico county: Drag nets prohibited in certain streams. 
Pasquotank county: Pound or fyke nets in Pasquotank river. 
Pasquotank county: Nets in Hatley creek. 

Pasquotank and Perquimans: Gill nets allowed. 


Robeson : 
Robeson : 


Sampson: 


Tyrrell : 
Wayne: 


Fishing in Lumber river. 
Nets and traps; closed season; limit catch. 
Fishing regulated. 
Alligator river and Frying Pan creek; nets in. 
Nets and traps in Neuse and Little rivers. 


SUBCHAPTER IV. NONCOMMERCIAL FISHING 


GENERAL REGULATIONS. 
Trout protected ; close season. 
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Close season 


Purse nets and seines for food fish. 
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SUBCHAPTER I. FISHERIES COMMISSION BOARD ACT 


Art. 1. DrrinrrTions AND GENERAL PROVISIONS 


1865. Fish, fishing, fisheries, defined. Wherever the word ‘‘fish’’ or ‘‘fishes,’’ 
as a substantive, occurs in this subchapter, it shall be construed to include por- 
poises and other marine mammals, fishes, mollusca, and crustaceans, and wher- 
ever the word ‘‘fishing,’’ or ‘‘fisheries’’ occurs it shall be construed to include 
all operations involved in using, setting or operating apparatus employed in 
killing or taking the said animals or in transporting and preparing them for 
market. 

1915, c. 84, s. 24. 


1866. Administrative agencies under former laws conformed to present law. 
All acts relating to the fisheries of North Carolina are hereby amended so that 
the words ‘‘shellfish commissioner,’’ ‘‘oyster commissioner,’’ or ‘‘fish commis- 
sioner’’ shall read ‘‘fisheries commissioner,’’ and the words ‘‘shellfish com- 
mission’’ shall read ‘‘fisheries commission.’’ 

1915, c. 84, s. 25; 1917, c. 290, s. 9. 


1867. State jurisdiction over fisheries. The state of North Carolina shall have 
exclusive jurisdiction and control over all the fisheries of the state wherever 
located. 

1915, c. 84, s. 18; 1917, c. 290, s. 9. 


For legislative consent to federal regulation of fish on certain federal lands, see chapter 
Game Laws, s. 2099. 


1868. Edible fish used only as food. Any person, firm or corporation who 
catches or causes to be caught any edible fish in the waters of the state of North 
Carolina for any other purpose than as food, and any person, firm or corpora- 
tion who shall use any edible fish for fertilizing purposes shall be guilty of 
a misdemeanor and fined not less than fifty dollars or imprisoned not less than 
thirty days. 

1915, ¢. 84, s. 23. 


Art. 2. FisHertes Commission Boarp; ORGANIZATION, 
Orricers, SuPPORT 


1869. Creation and organization of board. For the purpose of enforcing the 
laws relating to all fish, there is hereby created a fisheries commission, which 
shall consist of five members appointed by the governor, at least three of whom 
shall be from the several fishing districts of the state, and shall have a practical 
knowledge or be familiar with the fishing industry, who shall be denominated 
the ‘‘fisheries commission board.’’ 

The members shall be appointed as follows: two, whose terms of office shall 
expire on the first day of June, nineteen hundred and seventeen; and three, 
one of whom shall be a member of the minority party, whose term of office 
shall expire on the first day of June, nineteen hundred and nineteen; and their 
successors shall be appointed by the governor for a term of four years each 
thereafter. 
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The five members shall receive four dollars per day each and traveling 
expenses while attending meetings of the board: Provided, the per diem and 
expenses shall not exceed two hundred and fifty dollars each per annum. 

I Mey Ke, Coz Ry aL aleMin ce, PAOE Ish Il. 


1870. Fish commissioner and assistant commissioners. Said board shall appoint 
a fisheries commissioner within thirty days after the passage of this act, and the 
said commissioner shall be responsible to the fisheries commission board for carry- 
ing out the duties of his office, and shall make semiannual reports to them at such 
time as they may require. The term of office of said commissioner and his 
successor in office shall be four years or until his successor is appointed and 
qualified, and in case of vacancy in the office the appointment shall be to fill 
the vacancy. The said commissioner may appoint two assistants by and with 
the consent of the fisheries commission board, who shall hold said offices at the 
pleasure of the fisheries commissioner and the board, whose duties shall be pre- 
scribed by the fisheries commissioner. The aforesaid commissioner and assistant 
commissioners shall receive such pay as the fisheries commission board shall 
determine. During the absence of the commissioner, or his inability to act, the 
fisheries commission board shall appoint one of the assistant commissioners to 
have and exercise all the powers of the commissioner. The commissioner and 
assistant commissioners shall each execute and file with the secretary of state 
a bond, payable to the state of North Carolina, in the sum of five thousand dol- 
lars for the commissioner and twenty-five hundred dollars each for each of the 
assistant commissioners, with sureties to be approved by the secretary of state, 
conditioned for the faithful performance of their duties and to account for and 
pay over, pursuant to law, all moneys received by them in their office. The 
fisheries commissioner and assistant commissioners shall take and subscribe an 
oath to support the constitution, and for the faithful performance of the duties 
of his office, which oaths shall be filed with their bonds. The assistant commis- 
sioners may be removed for cause by the commissioner, who may appoint their 
SuUCCeSSOrS. 
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1871. Fish inspectors. The fisheries commissioner may appoint, with the ap- 
proval of the fisheries commission board, inspectors in each county having fish- 
eries under his jurisdiction, who will assist him at such times as he may require. 
The said inspector shall serve under the direction of the commissioner, receiving 
compensation not to exceed three dollars per day and necessary expenses while 
in actual service. 

1915, 1c) 84. St52: 


1872. Board and officers to be free from financial interest in fisheries. The 
members of the fisheries commission board, the fisheries commissioner, assistant 
commissioners, and inspectors shall not be financially interested in any fishing 
industry in North Carolina. 

1915, c. 84, s. 8. 


1873. Clerical force and office. The fisheries commissioner shall rent and equip 
an. office, which will be adequate for the business of the commission, in some 
town conveniently located to the maritime fisheries, and he is authorized to 
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employ such clerks and other employees as may be necessary for the proper 
carrying on of the work of his office, by and with the consent of the fisheries 
commission board. 

1915, c. 84, s. 3. 


1874. Boats and equipment. The fisheries commissioner is authorized, by and 
with the consent of the fisheries commission board, to purchase or rent such 
boats, nets, and other equipment as may be necessary to enable him and his 
assistants to fulfill the duties specified in this chapter. 

1915, c. 84, s. 4. 


1875. ‘‘Fisheries commission fund’’ derived from imposts. All license fees, 
taxes, rentals of bottoms for oyster or clam cultivation and other imposts upon 
the fisheries, in whatever manner collected, shall, except as otherwise provided in 
this chapter, be deposited with the state treasurer to the credit of the fisheries 
commission fund, to be drawn upon as directed by the fisheries commission board. 

1915, c. 84, s. 9. 


1876. Temporary and annual appropriations. There is hereby appropriated 
out of the general treasury as a supplementary fund the sum of ten thousand 
dollars annually for two years, or as much thereof as may be needed, to the 
fisheries commission to carry out the work of the commission in the protection and 
promotion of the fisheries of the state, this sum to be repaid to the general treas- 
ury by the fisheries commission when it shall be on a self-sustaining basis; said 
sum to be used and expended as directed by the fisheries commission board, and 
any part of it that may be required may be used for purchasing boats and other 
equipment necessary to carry out the work of the commission. 

The sum of ten thousand dollars is appropriated annually for the support 
and maintenance of the fisheries commission. 

1915, ¢. 84, $16; 1917, c. 193; s, 26. 


1877. Succeeds fish commission and oyster commission as to funds, property, 
and debts. Any money that may be in the state treasury to the credit of the 
fish commission and oyster commission fund on May first, 1915, shall be 
transferred by the state treasurer to the credit of the fisheries commission 
fund, and the fisheries commission board is authorized to pay out of the fisheries 
commission fund all just claims that may be outstanding against the fish or oyster 
commissions, 

All boats, fishing and oyster tackle, office supplies, stationery, and all other 
supplies of whatever character belonging to the fish commission and oyster 
commission shall be transferred to the fisheries commissioner for the use of the 
fisheries commission. 

1915, ¢c: 84, ss. 16, 17. 


Art. 3. Powrrs anp Duties or Boarp anp OFFICERS 


1878. Regulations as to fish, fishing, and fisheries made by board. The fish- 
eries commission board is hereby authorized to regulate, prohibit, or restrict in 
time, place, character, or dimensions, the use of nets, appliances, apparatus, or 
means employed in taking or killing fish; to regulate the seasons at which the 
various species of fish may be taken in the several waters of the state, and to 


851 


1879 FISH AND FISHERIES—Arr. 3 Ch. 37 


prescribe the minimum sizes of fish which may be taken in the said several 
waters of the state, or which may be bought, sold, or held in possession by any 
person, firm, or corporation in the state; and such regulations, prohibitions, 
restrictions and prescriptions, after due publication, which shall be construed 
to be once a week for four consecutive weeks in some newspaper in North Caro- 
lina, shall be of equal force and effect with the provisions of this act; and any 
person violating the provisions of this section shall be guilty of a misdemeanor, 
and, upon conviction, shall be fined or imprisoned, at the discretion of the court. 
inlay, @ C4h, Sh Pals GIAlC @, ZONES th 


For legislative consent to federal regulation of fish on certain lands, see Game Laws, 
s. 2099. 


1879. Regulations affecting existing interests not effective for two years. In 
making regulations the fisheries commission board shall give due weight and 
consideration to all factors which will affect the value of the present investment 
in the fisheries, and no changes in the existing laws which, if they should go into 
effect immediately, would tend to cause fishermen to lose their property shall go 
into effect until two years from the date that the change has been made by the 
fisheries commission board. 

1915, c. 84, s. 21; 1917, c. 290, s. 7. 


1880. Hearing before changes as to certain regulations. If, however, a peti- 
tion signed by five or more voters of the district or community which will be 
affected by the proposed changes is filed with the fisheries commission board 
through the fisheries commissioner, assistant commissioners or inspectors, asking 
that they have a hearing before any proposed change in the territory, size of 
mesh, length of net, or time of fishing shall go into effect, petitioning that they 
be heard regarding such change, the fisheries commission board shall in that 
event designate by advertisement for a period of thirty days at the courthouse 
and three other public places in the county affected, and also by publication 
in a newspaper of the county, if such is published in said county, once a week 
for two consecutive weeks, a place at which said board will meet and hear argu- 
ment for and against said change, and may ratify, rescind, or alter this previous 
order of change as may seem just in the premises. 

1915, c. 84, s. 21; 1917, c. 290, s. T. 


1881. Regulation of shipment of water products. The fisheries commission 
board shall have power and authority to make such rules regulating the shipment 
and transportation of fish, oysters, clams, crabs, escallops, and other water 
products as it may deem necessary. 

1919; c. 333, Ss) 4. 


1882. Reports of board to legislature; publication. The fisheries commission 
board shall cause to be prepared and submitted to each legislature a report show- 
ing the operations, collections and expenditures of the fisheries commission; and 
it shall also cause to be prepared for publication such other reports, with neces- 
sary illustrations and maps, as will adequately set forth the results of the work 
and the investigations of the fisheries commission, all such reports, illustra- 
tions, and maps to be printed and distributed at the expense of the state, as are 
other public documents, as the fisheries commission board may direct. 

1915, c. 84, s. 15. 
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1883. Duties of commissioner. It is the duty of the commissioner: To enforce 
all acts relating to the fish and fisheries of North Carolina. 

By and with the advice and consent of the fisheries commission board, to make 
such regulations as shall maintain open for the passage of fishes all inlets and 
not less than one-third of the width of all sounds and streams, or such greater 
proportions of their width as may be necessary. 

To collect and compile statistics showing the annual product of the fisheries 
of the state, the capital invested, and the apparatus employed, and any fisher- 
man refusing to give these statistics shall be refused a license for the next year. 

To prepare and have on file in his office maps based on the charts of the 
United States coast and geodetic survey, of the largest scale published, show- 
ing as closely as may be the location of all fixed apparatus employed during 
each fishing season. 

To have surveyed and marked in a prominent manner those areas of waters 
of the state in which the use of any or all fishing appliances are prohibited by 
law or regulation, and those areas of waters in the state in which oyster tonging 
or dredging is prohibited by law. 

To prosecute all violations of the fish laws, and wherever necessary he may 
employ counsel for this purpose. 

To remove pending trial nets or other appliances he finds being fished or used 
in violation of the fisheries laws of the state. 

To carry on investigations relating to the migrations and habits of the fish 
in the waters of the state, also investigations relating to the cultivation of the 
oyster, clam and other mollusea, and of the terrapin and crab, and for this pur- 
pose he may employ such scientific assistance as may be authorized by the fish- 
eries commission board. 

The commissioner shall be responsible for the collection of all license taxes, 
fees, rentals, or other imposts on the fisheries, and shall pay same into the state 
treasury to the credit of the fisheries commission fund. He shall on or before 
the twenty-fifth day of each month mail to the treasurer of the state a consoli- 
dated statement showing the amount of taxes and license fees collected during 
the preceding month, and by and from whom collected. 

He shall, in an official capacity, have power to administer oaths and to send 
for and examine persons and papers. 

If any fisherman fail or refuse to give statistics as required in this section, the 
board may extend the time of his operations, and the fisheries commission board 
is empowered to make such rules and regulations as they think proper to pro- 
cure statistics as to the annual products of the fisheries of the state. 

1915, c. 84, s. 5; 1917, c. 290, s. 10. 


1884. Violations of law to be investigated; nets seized and sold; bond of com- 
missioner liable. It is the duty of the fisheries commissioner, or any of his assist- 
ants or deputies, whenever a complaint is made to him, either orally or in writing, 
stating that any of the laws relating to fish or fisheries are being violated at any 
particular place, to go himself or send a deputy to such place and investigate 
same, and he shall seize and remove all nets or other appliances set or being used 
in violation of the fisheries laws of the state, sell same at public auction after ad- 
vertisement for twenty days at the courthouse and three other-public places in the 
county in which the seizure was made, and apply the proceeds of sale to the’ pay- 
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ment of costs and expenses of such removal, and pay any balance remaining to the 
school fund of the county nearest to where the offense is committed. And the 
failure of the fisheries commissioner or his deputies to perform the above pre- 
scribed duty shall render his bond liable to a penalty of five hundred dollars, 
one-half to go to the informant and the other half to be paid to the school fund 
of the county in which the action is brought. 

AOTC. 1S: 

For construction and application of similar provision, see Daniels v. Homer, 139-219. 


1885.. Arrests without warrant. The fisheries commissioner, assistant commis- 
sioners and inspectors shall have power, without warrant, to arrest any person 
or persons violating any of the fishery laws in their presence, who shall be carried 
before a magistrate for trial as is required by law in case of persons arrested 
without warrant. 

19IDCHS4isy Gril 9L Cu290iF 8: °2: 


1886. Taking fish for scientific purposes. The fisheries commissioner and the 
United States bureau of fisheries may take and cause to be taken for scientific 
purposes or for fish culture any fish or other marine organism at any time from 
the waters of North Carolina, any law to the contrary notwithstanding; and may 
cause or permit to be sold such fishes or parts of fishes so taken as may not be 
necessary for purposes of scientific investigations or fish culture: Provided, that 
in taking fish for fish culture in the hatcheries of this state the fish shall only 
be taken while the hatcheries are in operation and only between the hours of four 
and eleven p.m. 

LOTS) Ch S45 Sank: 


Art. 4. Taxes anp Req@uLaTIons 


i887. Licenses to fish; issuance, terms, and enforcement. Hach and every per- 
son, firm, or corporation, before commencing or engaging in any kind of fishing 
in the state, shall file with an inspector of the county in which he desires to fish, 
or with the fisheries commissioner or any of his assistant commissioners, a sworn 
statement as to the number and kind of nets, seines, or other apparatus intended 
to be used in fishing. Upon filing this sworn statement on oath the fisheries 
commissioner shall issue or cause to be issued to the said party or parties a license 
as prescribed by law; said applicant shall pay a license fee equal in amount to 
the fee or tax prescribed by law for fishing different kinds of apparatus-in the 
waters of the state of North Carolina, or for tonging or dredging for oysters, as 
the case may be. The fisheries commissioner shall keep in a book especially pre- 
pared for the purpose an exact record of all licenses, to whom issued, the number 
and kinds of nets, boats, and other apparatus licensed, and the license fees 
received. He shall furnish to each person, firm, or corporation in whose favor 
a license is issued a special tag which will show the license number and number 
of pound nets, or yards of seine, or yards of gill net that the licensee is author- 
ized to use, and the licensee shall attach said tag to the net in a conspicuous 
manner satisfactory to the fisheries commissioner. All boats or vessels licensed 
to scoop, scrape, or dredge oysters shall display on the port side of the jib, above 
the reef and bonnet and on the opposite side of mainsail, above all reef points, 
in black letters not less than twenty inches long, the initial letter of the county 
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granting the license and the number of said license, the number to be painted on 
eanvas and furnished by the fisheries commissioner, for which he shall receive 
the sum of fifty cents. Any boat or vessel used in catching oysters without 
having complied with the provisions of this section may be seized, forfeited, 
advertised for twenty days at the courthouse and two other public. places in the 
county where seized, and sold at some public place designated in the advertise- 
ment, and the proceeds, less the cost of the proceedings, shall be paid into the 
school fund. The licenses to fish with nets shall all terminate on December 
thirty-first. Any person who shall willfully- use for fishing purposes any kind 
of net whatever, without having first complied with the provisions of this sec- 
tion, shall be guilty of a misdemeanor and, upon conviction, shall be fined twenty- 
five dollars for each and every offense. . 
UOT NC ESa Sl Os LOT; C2290) S19: 


Power of legislature to restrict the right of fishing: Daniels v. Homer, 139-219; State v. 
Gallop, 126-979. 


1888. Resident may catch shellfish for own use. No tax shall be levied or col- 
lected from bona fide residents or citizens of this state who take fish, oysters, 
clams, escallops, or crabs other than with dredges for his own personal or 
family’s use and consumption. But if any person shall sell or offer for sale 
any such products without having first procured a license, he shall be guilty of 
a misdemeanor and shall be fined not less than five dollars or imprisoned not 
exceeding thirty days. 

1917, ¢. 290, s. 6, 


1839. Licenses for oyster boats; schedule. The fisheries commissioner, assist- 
ant commissioner, or inspector, may grant license for a boat to be used in ecatch- 
ing oysters upon application made, according to law, and the payment of a 
license tax as follows: On any boat or vessel without cabin or deck, and under 
custom-house tonnage, using scrapes or dredges, measuring over all twenty- 
five feet and under thirty, a tax of three dollars; fifteen feet and under twenty- 
five feet, a tax of two dollars; on any boat or vessel with cabin or deck and 
under custom-house tonnage, using scrapes or dredges, measuring over all thirty 
feet or under, a tax of five dollars; over thirty feet, a tax of six dollars; on 
any boat or vessel using scoops, scrapes, or dredges required to be regis- 
tered or enrolled in the custom house, a tax of one dollar and fifty cents a ton 
on gross tonnage. No vessel propelled by steam, gas or electricity, and no boat 
or vessel not the property absolutely of a citizen or citizens of this state, shall 
receive license or be permitted in any manner to engage in the catching of 
oysters anywhere in the waters of this state. 

IRS Ota Se alate 


1890. Boats using purse seines or shirred nets; tax. All boats or vessels of 
any kind used in operating purse seines or shirred nets shall pay a license fee 
of two dollars per ton on gross tonnage, custom-house measurement, which shall 
be independent of and separate from the seine or net tax on the seines or nets 
used on said boats. This license fee shall be for one year from January Ist, and 
shall not be issued for any period less than one year. It shall be issued by the 
fisheries commission. 

1915, c. 84, s. 12; 1917, c. 290, s. 3; 1919, c. 333, s. 3. 

855 


1891 FISH AND FISHERIES—Arrt. 4 Ch. 37 


1891. Licenses for various appliances and their users; schedule. The follow- 
ing license tax is hereby levied annually upon the different fishing appliances 
used in the waters of North Carolina: 

Anchor gill nets, twenty-five cents for one hundred yards or fraction thereof. 

Stake gill nets, twenty-five cents for each hundred yards or fraction thereof. 

Drift gill nets, twenty-five cents for each hundred yards or fraction thereof. 

Pound nets, one dollar and twenty-five cents on each pound; the pound is 
construed to apply to that part of net which holds and from which the fish are 
taken. No pound net shall be set in the waters of the Atlantic ocean within the 
three-mile limit. 

Submarine pounds, or submerged trap nets, two dollars for each trap or pound. 

Shrimp trawl nets, twenty-five cents each. 

Seines, drag nets and mullet nets under one hundred yards, one dollar each. 

Seines, drag nets and mullet nets over one hundred yards and under three 
hundred yards, one dollar per hundred yards or fraction thereof. 

Seines, drag nets and mullet nets over three hundred yards and under one 
thousand yards, one dollar and twenty-five cents per one hundred yards or frac- 
tion thereof. 

Seines, drag nets and mullet nets over one thousand yards, one dollar and 
seventy-five cents per one hundred yards or fraction thereof. 

Fyke nets, twenty-five cents each. 

Tonging for oysters, the license tax shall be one dollar for each tonger. 

For taking escallops with rakes, tongs, scoops, or scrapes, one OE for each 
person and for every person assisting or employed. 

For taking clams with rakes, tongs, scoops, or scrapes, one dollar for each per- 
son and for every person assisting or employed. 

And for other apparatus used in fishing, the license shall be the same as that 
for the apparatus or appliance which it most resembles for the purpose used. 

1915) ¢c. 84, sy da 191% ec) 2905S: S201 919) exs33iesy 3: 


1892. License tax on dealers and packers. An annual license tax, for the year 
beginning January Ist in each year, to be collected by the fisheries commission 
board, is imposed on all persons or dealers who purchase or carry on the business 
of canning, packing, shucking, or shipping the sea products enumerated below, 
as follows: On— 

oysters, five dollars; 

escallops, five dollars; 

clams, five dollars; 

crabs, for shipment out of the state, five dollars; 

fish, two dollars and fifty cents; 

shrimp, two dollars and fifty cents: Provided, that (1) the license tax for 
shucking or selling oysters and clams on local market by retail shall be fifty cents 
a year; (2) no license tax shall be imposed on fishermen who pay a license on 
nets to catch fish or shrimp, and who ship only the fish or shrimp caught in such 
licensed nets. 

LOMEGs 290))8) © 3 L919 e333) soul ae 


1893. Purchase tax on dealers; schedule; collection. All dealers in and all 
persons who purchase, catch, or take for canning, packing, shucking, or shipping 
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the sea products enumerated below shall be lable to a tax to be collected by the 
fisheries commission board as follows: On— 

oysters, two cents a bushel, except coon oysters, three-quarters of a cent a 
bushel ; 

escallops, ten cents a gallon; 

clams, ten cents a bushel; 

soft crabs, five cents a dozen; 

hard crabs, ten cents a bushel; 

crab meat, ten cents a gallon; 

shrimps, one-fourth of a cent a pound. 

But none of these products shall be twice taxed, and no tax shall be imposed 
on oysters, escallops, or clams taken from private beds or gardens. Upon failure 
to pay said tax, the license provided in the preceding section shall at once be null 
and void and no further license shall be granted during the current year; and it 
shall be the duty of the commissioner, assistant commissioner, or inspector to 
institute suit for the collection of said tax. Such suit shall be in the name of 
the state of North Carolina on relation of the commissioner or inspector at 
whose instance such suit is instituted, and the recovery shall be for the benefit 
and for the use of the general fisheries commission fund. Any person failing 
or refusing to pay said tax shall be guilty of a misdemeanor. 

1915, e, 84, s. 13); 1917, ©'290, s. 4: 1919, c.333, s. 1. 


1894. Printed regulations furnished dealers. It is the duty of the fisheries 
commission board, upon issuing any license under the provisions of this sub- 
chapter to furnish with said license the printed regulations controlling the 
waters in which such fisherman applying therefor proposes to fish. 

IRE, CO AO), 5 Ips. 


1895. Dealers to keep and furnish statistics. All persons, firms, or corpora- 
tions engaged in buying, packing, canning, or shipping oysters, escallops, clams, 
crabs, shrimp, and fish taken from the public grounds or natural beds of the 
state, or the natural waters or streams of the state, shall keep a permanent rec- 
ord of all such products, showing the quantity of each of said products so pur- 
chased, packed, canned, or shipped, the kind of fish, from whom each of said 
species of fish, mollusea, or crustaceans were purchased, that a statement of all 
these facts shall be made whenever required by the fisheries commissioner, but 
shall be at least at the end of each month. That all such records shall be open 
at all times to the fisheries commissioner, assistant commissioner, or any one 
under the direction of the fisheries commissioner. 

ULE CO PALO toh val 


1896. Disturbing marks or property of commission prohibited. Any person 
or persons removing, injuring, defacing, or in any way disturbing the posts, 
buoys, or any other appliances used by the fisheries commission in marking the 
restricted areas relating to any and all fishing, or marking other areas in which 
oyster tonging or dredging is prohibited by law, and those marking oyster bot- 
toms that are leased for oyster cultivation, or shall injure or destroy any boat 
or other property of any kind used by the fisheries commission board or any 
officer or employee thereof, shall be guilty of a misdemeanor, and upon con- 
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viction shall be fined or imprisoned, at the discretion of the court; and any 
person anchoring or mooring a boat to any of these buoys or posts shall, upon 
conviction, be fined not less than twenty-five dollars nor more than one hundred 
dollars and imprisoned thirty days in jail, at the discretion of the court. 

1915, c. 84, s. 223 1917, ec. 290) 8; 8. 


1897. Explosives, drugs, and poisons prohibited. It shall be unlawful to place 
in any of the waters of this state any dynamite, giant or electric powder, or any 
explosive substance whatever, or any drug or poisoned bait, for the purpose of 
taking, killing or injuring fish. And any one violating this section shall, upon 
conviction, be fined not less than one hundred dollars and imprisoned not less 
than thirty days. 

1915, ec. 84, s. 19. 


1898. Possession of fish killed by explosives as evidence. The possession of 
fish killed by explosive agencies shall be prima facie evidence that explosives 
were used for the purpose of killing fish. 

Rey., s. 2466; Code, s. 8405; 1889, ce. 312; 1911, e. 170. 


1899. Discharge of deleterious matter into waters prohibited. It shall be un- 
lawful to discharge or to cause or permit to be discharged into the waters of the 
state any deleterious or poisonous substance or substances inimical to the fishes 
inhabiting the said water; and any person, persons or corporation violating the 
provisions of this section shall be guilty of a misdemeanor, and, upon conviction, 
be fined or imprisoned in the discretion of the court: Provided, this section shall 
not apply to corporations chartered either by general law or special act before 
the 4th day of March, 1915. 

1915, ¢. 84, s. 20. 


1900. Operation of boats in violation of rules and laws forfeits boats and 
apparatus. If any person, firm, or corporation shall use or operate any boat or 
vessel of any kind, in violation of any rule of the fisheries commission board, or 
any of the fish laws, it shall be the duty of the fisheries commissioner to revoke 
any license issued and seize such boat or vessel and any apparatus or appliance 
so used or operated; but the fisheries commission board shall have authority to 
compromise by agreement with the owner of such boat or appliance for any such 
violation, and may return such boat or appliance so seized to the owner and 
reinstate license. . 

1919, ec. 338, s. 5. 

For revocation of license and forfeiture of oyster boats, see s. 1887. 


1901. Violations of fisheries law misdemeanor; licenses forfeited. Upon fail- 
ure of any person, firm or corporation to comply with any of the provisions of 
this article, or any of the fisheries laws, any license issued to any such person, firm 
or corporation may be revoked by the fisheries commission, and upon satisfac- 
tory settlement may be reinstated, with the consent of the board. All such per- 
sons violating the provisions of this article or of the fisheries law shall be guilty of 
a misdemeanor. 

LOL (eC ZO0F Sal dello LO Mew ooous et. 


858 


1902 FISH AND FISHERIES—Aarr. 5 Ch. 387 


SUBCHAPTER II. SHELLFISH 
Art. 5. SHELLFISH; GENERAL Laws 


Part 1. Definition of Natural Oyster Bed 


1902. Oyster bed defined. A natural oyster or clam bed, as distinguished 
from an artificial oyster or clam bed, shall be one not planted by man, and is 
any shoal, reef or bottom where oysters are to be found growing in sufficient 
quantities to be valuable to the public. 

Rev., s. 2371; 18938, c. 287, s. 1. 

This definition very nearly in the words of State v. Willis, 104-764. 


Part 2. Leases of Bottoms 


1903. Fisheries commissioner to lease. The fisheries commissioner shall have 
power to lease to any duly qualified person, firm or corporation, for purposes 
of oyster or clam culture, any bottom of the waters of the state not a natural 
oyster bed, as defined in this article, nor a clam reservation, as defined in this 
article, in accordance with the provisions of this part of this article. 

1909, ¢: 871, ss. 1, 9; 1919, ¢: 333, s. 6. 


1904. Lessee to be citizen. Any citizen of North Carolina, or firm or corpora- 
tion organized under the laws of the state and doing business within its limits, 
shall be granted the privilege of taking up bottoms for purposes of oyster or 
clam culture, under the provisions of this article. 

1909, c. 871, ss. 2, 9; 1919, c. 383, s. 6. 


1905. Areas leased in different waters. The area which may be taken up for 
purposes of oyster or clam culture shall be not less than one acre nor more 
than fifty acres, with the exception of the open waters of Pamlico sound (and 
for the purposes of this article open waters of Pamlico sound shall mean the 
waters that are outside of two miles of the shore line), in which the minimum limit 
shall be five acres and the maximum shall be two hundred acres: Provided, 
that the limit of entry in Core sound, North river, Newport river, Bogue 
sound, and all bays and creeks bordering on these waters, and in Jones bay, 
Rose bay, Abels bay, Swan Quarter bay, Middle bay, Bay river, Deep bay, 
Juniper bay, West and East Bluff bays, Wysocking bay, Fire creek, Stumpy 
Point bay, Mouse Harbor bay, Maw bay and Broad creek, tributaries of Pam- 
lico sound, shall be one acre as a minimum and ten acres as a maximum: Pro- 
vided further, however, that after March 9, 1910, the minimum area in Core 
sound, North river, Newport river, Bogue sound, and all bays and creeks 
bordering on these waters, and in Jones bay, Rose bay, Abels bay, Swan Quarter 
bay, Middle bay, Bay river, Deep bay, Juniper bay, West and East Bluff bays, 
Wysocking bay, Fire creek, Stumpy Point bay, Mouse Harbor bay, Maw bay 
and Broad creek, tributaries of Pamlico sound, shall be one acre and the mini- 
mum fifty acres; but no person, firm, corporation or association shall severally 
or collectively hold any interest in any lease or leases aggregating an area of 
ereater than fifty acres, except in the open waters of Pamlico sound, where the 
aggregate area shall be two hundred acres. 
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The fisheries commission board shall have authority to specify the acreage any 
one person may lease in the counties of Pender, New Hanover and Brunswick. 
19095 co Sid ss: 2,9 31919) ich S33useG: 


1906. Prerequisites for lease; application; deposit; survey; location. Such 
persons, firms or corporations desiring to avail themselves of the privileges of 
this article shall make written application, on a form to be prepared by the fish- 
eries commissioner, setting forth the name and address of the applicant, deserib- 
ing as definitely as may be the location and extent of the bottom for which appli- 
cation is made, and requesting the survey and leasing to the applicant of said 
bottom. As soon as possible after the application is received, the fisheries com- 
missioner shall cause to be made a survey and map of said bottom, at the expense 
of the applicant. The fisheries commissioner shall also thoroughly examine said 
bottoms by sounding and by dragging thereover a chain to detect the presence 
of natural oysters. Should any natural oysters be found, the commissioner 
shall cause examination to be made to ascertain the area and density of oysters 
on said bottom or bed, to determine whether the same is a natural bed, under 
the definition contained in this article. He shall be assisted in this examination on 
tonging ground by an expert tonger, to be appointed by the board of county 
commissioners of the county in which said bottom or the greater portion thereof 
is located, and the question as to whether the oyster growth is sufficiently dense 
to fall within the definition of the natural bed shall be determined by the quan- 
tity of oysters which the said expert tonger may be able to take in a specified 
time; and on dredging ground the commissioner shall be assisted by an expert 
dredger, appointed by the board of county commissioners of the county in which 
said bottom or the greater portion thereof is located, and the question as to 
whether the oyster growth is sufficiently dense to fall within the definition of the 
natural bed shall be determined by the quantity of oysters which the said expert 
dredger may be able to take in a specified time. The fisheries commissioner shall 
require the bodies of bottoms applied for to be as compact as possible, taking 
into consideration the shape of the body of water and the consistency of the 
bottom. No application shall be entertained nor lease granted for a piece of 
bottom within two hundred yards of a known natural bottom, bed or reef. 
A deposit of ten dollars will be required of each applicant at the time of making 
his application, said sum to be eredited to the cost of the survey of the bottom 
applied for. 

1909, c. 871, ss. 3, 9; 1919, c. 333, s. 6. 


1907. Execution of lease; notice and filing; marking and planting. Immedi- 
ately upon the completion of the survey and the mapping thereof, and the pay- 
ment by the applicant of the cost of said survey and map, the fisheries commis- 
sioner shall execute to the applicant, upon a form approved by the attorney- 
general of the state, a lease for the bottoms applied for. A copy of the lease, 
map of the survey and a description of the bottom, defining its position, shall be 
filed in the office of the fisheries commissioner. After the execution of said lease, 
the lessee shall have the sole right and use of said bottoms, and all shells, oysters 
and culls thereon or placed thereon shall be his exclusive property so long as 
he complies with the provisions of this law. The lessee shall stake off and mark 
the bottoms leased in the manner prescribed by the fisheries commissioner, and 
failure to do so within a period of thirty days of an order so to do issued by the 
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commissioner shall subject said lessee to a fine of five dollars per acre for each 
sixty days default in compliance with said order. The corner stakes, at least, 
of each lease shall be marked with signs plainly displaying the number of the 
lease and the name of the lessee. The lessee shall, within two years of the com- 
mencement of his lease, have planted upon his holdings a quantity of shells equal 
to an average of fifty bushels of seed oysters or shells per acre of holdings, and 
within four years from the commencement of his lease a quantity of oysters or 
shells equal to an average of not less than one hundred and twenty-five bushels 
per acre. The fisheries commissioner shall, upon granting any lease, publish 
a notice of the granting of same in a newspaper of general circulation in the 
county wherein the bottom leased is located. 
1909, c. 871, ss. 4, 9; 1919, c. 3338, s. 6. 


1908. Term and rental. All leases made under the provisions of this article 
shall begin upon the issuance of the lease, and shall expire on the first day of April 
of the twentieth year thereafter. The rental shall be at the rate of one dollar per 
acre for the first ten years and two dollars per acre per year for the next ten 
years of the lease, payable annually in advance on the first day of April of 
each year: Provided, that in the open waters of Pamlico Sound (and for the 
purposes of this article the open waters of Pamlico Sound shall mean the waters 
that are outside the four miles of the shore line) the rental shall be at the rate 
of fifty cents per acre per year for the first three years, one dollar per acre per 
year for the next seven years, and two dollars per acre per year for the next ten 
years of the lease. This rental shall be in lieu of all other taxes and imposts 
whatever, and shall be considered as all and the only taxation which can be 
imposed by the state, counties, municipalities or other subordinate political 
bodies. The rental for the first year shall be paid in advance, to an amount 

proportional to the unexpired part of the year to the first of April next suc- 
ceeding. 

ADO NC. Sil WSs. 50,95) 191967 333)7s.16: 


1909. Nature of lessee’s rights; assignment and inheritance. The said lease 
shall be heritable and transferable, in whole or in part, provided the qualifica- 
tions of the heirs and transferees are such as are described by this article. Non- 
residents, acquiring by inheritance or process sale, or persons already holding the 
maximum area permitted by this article, shall within a period of twelve months 
from the time of acquisition dispose of said prohibited or excess of holding to 
some qualified person, firm or corporation, under penalty of forfeiture. The 
lease shall be subject to mortgage, pledge, seizure for debt and the same other 
transactions as are other property rights in North Carolina. No transfer shall 
be of effect unless of court record, until entered on the books of the fisheries 
commissioner. 

11909, Go S71,ss. 6)'9 1919; ¢. 333) Ss. 6: 


1910. Renewal of lease. The term of each lease granted under the provisions 
of this article shall be for a period of twenty years from the first day of April pre- 
ceding the date of granting of said lease. At the expiration of the first lease, 
the lessee, upon making written application on the prescribed form, shall be 
entitled to successive leases on the same terms as applied to the last ten years of 
the first lease, for a period not exceeding ten years each. 

1909, c. 871, ss. 7, 9; 1919, c. 333, s. 6. 
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1911. Forfeiture of lease for nonpayment. The failure to pay the rental of 
bottoms leased for each year in advance on or before the first day of April, 
or within thirty days thereafter, shall ipso facto cancel said lease and shall 
forfeit to the state the said leased bottoms and all oysters thereon, and upon 
said forfeiture the fisheries commissioner is hereby authorized to lease the said 
bottoms to any qualified applicant therefor: Provided, that no forfeiture shall 
be valid, however, under the provisions of this section, unless there shall have 
been mailed by the fisheries commissioner to the last address of the lessee upon 
the books of the commissioner a thirty days notice of the maturity of said rental. 

1909, c. 871, ss. 8, 9; 1919, c. 333, s. 6. 


1912. Contest over grant of lease; time for contest; decision; appeal. If any 
person, within four months of the sini eaaneata of the notice of granting of any 
lease, make claim that a natural oyster bottom, bed or reef exists within the 
boundaries of said lease, he shall, under oath, state his claim, and request the 
fisheries commissioner to cancel said lease: Provided, however, that each such 
claim and petition shall be accompanied by a deposit of twenty-five dollars. No 
petition unaccompanied by said deposit shall be considered by the commissioner. 
The fisheries commissioner shall, in person, examine into said claim, and, if the 
decision should be against the claimant, the deposit of twenty-five dollars shall 
be forfeited to the state and deposited to the credit of the fisheries commis- 
sion fund. Should, however, the claim be sustained and a natural bed be found 
within the boundary of the lease, the said natural bed shall be surveyed and 
marked with stakes or buoys, at the expense of the lessee, and the said natural 
bed be thrown open to the public fishery. If no such claim be presented within 
a period of four months, or if when so presented it fail of substantiation, as pro- 
vided, the lessee shall thereafter be secure from attack on such account, and his 
lease shall be incontestable so long as he complies with the other provisions of 
this article. In each and every such case the decision of the fisheries commis- 
sioner shall be subject to review and appeal before a judge of the superior court, 
who shall render a decision without the aid of a jury, and his decision shall be 
final. 

1909, c. 871, s. 9; 1919, ¢. 333, s. 6. 


Part 3. Incenses and Taxes 


1913. License to catch oysters; oath of applicant. Any person desiring to 
catch oysters from the public grounds and natural oyster beds shall make and 
subscribe to the following oath, before some officer qualified to administer oaths: 


) se ae oe Sa es as (state if owner, lessee, master, captain, mate, foreman, or agent of any 
boat used, or that may be used, in dredging oysters from the public grounds of the state), 
being an applicant for oyster license, do solemnly swear that I am a citizen of North Caro- 
lina, and have been a resident of the state for the two years next preceding this day; that 
my place of residence is now in ----_-_-_- County; that I will not, if granted license, 
employ any nonresident or unlicensed person as an assistant or serve as an assistant to any 
nonresident who is owner, lessee, master, captain, mate or foreman, or who has any 
interest in, or in the profits derived from, any boat that is used or that may be used in 
dredging oysters from the public grounds of the state, or unlicensed person, nor will I 
transfer, assign, or otherwise dispose of my license to any person, firm or corporation; that 
I will not knowingly or willfully violate or evade any of the laws or regulations of the 
state relating to oyster industry: so help me, God. 
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He shall then present to and file said oath with the fisheries commissioner, 
assistant commissioner or inspector, who, if satisfied with the truth of the state- 
ment made in the oath of application, shall issue to him an oysterman’s license 
in the following form: 


State of North @aroling, 2---—-2--=—— County. 


pe hap ys , a resident of _________._ County, having this day made application to me 
for an oysterman’s license, and having filed with me the oath prescribed by law, I do 
hereby grant to him license to catch oysters from the public grounds of this state from 
the fifteenth day of October, ~---_- , until the first day of next April. 

Witness my hand and official seal, this the ------ diy oles J2 es Sit aoe 8 


Fisheries Commissioner, Assistant Fisheries Commissioner, or 
Inspector (as the case may be). 
Rey., s. 2409; 1908, c. 516, s. 7; 1905, c. 525, ss. 4, 6. 


For making false affidavits, see this chapter, s. 19338. 


1914. Filing oath; recording license; fees. The oath and a record of the 
license shall be kept by the fisheries commissioner, assistant commissioner or 
inspector, and for issuing and recording the same he shall receive from the 
applicant a fee of twenty-five cents, which, together with all other license fees 
collected under this chapter, shall be paid over to the state treasurer and con- 
stitute part of the fisheries commission fund. No fee shall be charged by the 
clerk for administering the oath. 

Reyv., s. 2409; 1903, c. 516, s. 7; 1905, c. 525, ss. 4, 6. 


1915. Licensee to be resident, not interested in oyster boat. No person shall 
be licensed to catch oysters from the public grounds of the state who is owner, 
lessee, master, captain, mate or foreman, or who owns an interest in or who is 
an agent for any boat that is used or that may be used in dredging oysters from 
the public grounds of the state, who is not a bona fide resident of this state 
and who has not continuously resided therein for two years next preceding the 
date of his application for license, and no nonresident shall be employed as a 
laborer on any boat licensed to dredge oysters under this subchapter who has an 
interest in or who receives any profit from the oysters caught by any boat per- 
mitted to dredge oysters on the public grounds of the state. Any person, firm 
or corporation employing any nonresident laborer forbidden by this section, 
upon conviction shall be fined not less than fifty dollars nor more than five 
hundred dollars. 

Rey., 8. 2408; 1903, c. 516, s. 6; 1905, c. 525, s. 3. > 


1916. Tax on oysters exported from state. All oysters going out of the state 
in any boat or vessel shall pay a tax of two cents per tub. 
1907, c. 969, s. 11; Ex. Sess. 1918, c. 42, s. 3. 


An act levying a tax upon clams and oysters shipped out of county is constitutional: 
Brooks v. Tripp, 135-159. 


1917. Oyster dealer’s license. The fisheries commissioner, assistant commis- 
sioner or inspector shall, upon application and the payment of a fee of fifty 
cents, grant to the applicant a dealer’s license, authorizing the applicant to 
engage in the business of buying, purchasing, canning, packing, shucking or 
shipping oysters. Such license shall not be issued prior to the fifteenth day of 
November of any year and shall expire on the fifteenth day of March following. 
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The assistant fisheries commissioner or inspector granting the license shall at 
once mail a duplicate to the fisheries commissioner. Nothing contained in this 
section (except as to New Hanover, Onslow and Pender counties) shall be 
deemed to require any license of persons engaged in the business of buying, pur- 
chasing; canning, packing, shucking or shipping oysters which were not taken 
or caught from the public grounds or natural oyster beds of the state: Pro- 
vided, that in New Hanover, Onslow and Pender counties such license shall not 
be issued prior to the fifteenth day of October in any year and shall expire on 
the first day of April following. 

Rey., 8. 2411; 1903, ce. 516, s. 95; 1905, c. 525, s. 6; 1907, c. 969, ss. 7, 18; 1915, c. 186, s: 3: 

Fish and oysters, being food supply, come within the police regulation of the state: State 


v. Sermons, 169-285. Failure to obtain a license applied for at an improper time will not 
excuse a dealer when buying from owner of private oyster bed: State v. Sermons, 169-285. 


1918. Monthly report of licenses to be filed. The fisheries commissioner, assist- 
ant commissioner or inspector who are authorized to issue license or to collect 
a license tax shall, on or before the fifteenth day of each month, mail to. the 
fisheries commissioner a statement, showing all licenses issued during the preced- 
ing month, to whom issued and for what purpose, and the amount of tax col- 
lected by them from all sources under the oyster laws, and shall at the same time 
remit said amount direct to the state treasurer. They shall at the same time 
mail to each inspector asking for the same a list of all persons to whom license 
has been issued and of all boats or vessels licensed, and for what purpose. 

Rey., s. 2412; 1908, c. 516, s. 4; 1905, c. 525, s. 6. 


1919. Oyster beds real property for taxation, etc. All grounds taken up or 
held for the purpose of cultivating shellfish shall be subject to taxation as real 
estate, and shall be so considered in the settlement of the estates of deceased or 
insolvent persons. 

Rev:, S. 2880; 1887, c¢c. 119, s. 9. 


Part 4. Catching and Dealing in Oysters Regulated 


1920. Close season for oysters; exceptions. If any person shall buy or sell 
oysters in the shell which have been taken from the public grounds or natural 
oyster beds of this state between the fifteenth day of April and the fifteenth day 
of October in any year, he shall be guilty of a misdemeanor and be fined not 
more than fifty dollars or imprisoned not more than thirty days: Provided, that 
oysters may be taken with hand-tongs from March fifteenth to May first and 
with dredges from March fifteenth to April fifth, in any year, to be used for 
planting on private grounds entered and held under the laws of this state, upon 
the condition further that they shall not be removed from said private grounds 
within a period of three months from time of planting: Provided further, that 
oysters may be taken with hand-tongs only for home consumption: Provided 
further, that coon oysters may be taken from November first to May first of each 
year in the waters of Onslow and Carteret counties. 

This section, except as specifically provided, is inapplicable to New Hanover, 
Onslow and Pender counties. 

Rev., s. 2383 ; 1907, c. 969, ss. 4, 138; 1913, c. 85; 1915, ce. 120. 

Section referred to in State v. Sermons, 169-285. 
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1921. Oyster dealers to keep records. All persons engaged in buying, pack- 
ing, canning, shucking or shipping oysters shall keep a permanent record of all 
oysters either bought or caught by them, or by persons for them, when and from 
whom bought, the number of bushels and the price paid therefor. All these 
records shall at all times be open to the examination and inspection of the 
fisheries commissioner, assistant commissioner and inspector, and upon request 
shall be verified by the parties making them. If any person engaged in buy- 
ing, packing, canning, shucking or shipping oysters taken or caught from the 
public grounds or natural oyster beds of the state shall fail to keep a permanent 
record of all oysters bought by him or caught by him, or by persons for him, 
when and from whom bought, the number of bushels and the price paid therefor, 
or shall fail upon demand to exhibit such record as required by law, or shall fail 
to verify the same, he shall be guilty of a misdemeanor and be fined not exceeding 
fifty dollars or imprisoned not exceeding thirty days. 

Rey., ss. 2896, 2418; 1903, c. 516, s. 5; 1915, c. 186, s. 2. 


1922. Oyster measure. All oysters measured in the shell shall be measured 
in a circular tub with straight sides and straight, solid bottom, with holes in the 
bottom not more than one-half inch in diameter. The said measures shall have 
the following dimensions: A bushel tub shall measure eighteen inches from 
inside to inside across the top, sixteen inches from inside to inside chimb to 
the bottom and twenty-one inches diagonal from inside chimb to top. All 
measures found in the possession of any dealer not meeting the requirements 
of this section shall be destroyed by said fisheries commissioner, assistant com- 
missioner or inspector. Any person using an unlawful measure for the sale or 
purchase of oysters shall be guilty of a misdemeanor. 

Rey., s. 2417; 1903, ¢.-510, s. 12; 1907, c. 969, s. 10; Ex. Sess. 1918, c. 42, s. 2. 


1923. Local modification as to oyster measures in New Hanover, Onslow and 
Pender counties. In New Hanover, Onslow and Pender counties all measures 
used for buying or selling oysters shall have a brand, to be adopted by the 
fisheries commissioner, stamped therein by said commissioner, assistant com- 
missioner, or his lawful inspectors. 

Revouss24 bis 1903) (C516, pssel Qe 1907, CeOGO. se 13: 


1924. Iliegal measures prohibited. If any person shall in buying or selling 
oysters use any measure other than that prescribed by law for the measure- 
ment of oysters, or if any dealer in oysters shall have in his possession any 
measure for measuring oysters other than that prescribed by law, he shall be 
guilty of a misdemeanor and be fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. 

Reyv.,1s. 2o99", 1903; co 5164s, 12: 


1925. Dredging regulated as to territory and season. Any bona fide resident 
of the state duly licensed according to law and using a licensed boat or vessel 
may use scoops, scrapes or dredges in catching or taking oysters from the fifteenth 
day of November in each year to the first day of April following, from the public 
erounds and natural oyster beds in the broad open waters of Pamlico sound, 
Pamlico river, Neuse river and Shoal river, except in those portions of 
said sound and rivers in which the use of such instruments and implements is 
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prohibited as herein provided. No person shall use any implement or instru- 
ment except hand-tongs in catching oysters in any bay, river, creek, strait, or any 
tributary of such, which borders upon or empties into Pamlico sound, Pamlico 
river, or Long Shoal river, except as hereinafter provided; and any point 
inside of a line drawn from the farthest or extreme outward point of land or 
marsh on the one side to the farthest or extreme outward point of land or 
marsh on the opposite side of any creek, strait or bay shall be construed to be 
within the said creek, strait or bay for the purpose of this section. Nor shall 
any person use any implement or instrument except hand-tongs in the waters 
of Pamlico sound from what is known as the reef or reefs in the eastern portion 
of said sound to the line of banks bordering its eastern shores; nor along the 
shores of Pamlico county inside of a line beginning at Maw point and running 
to the west end of Brant island, thence to Pamlico point; nor in the waters of 
Pamlico sound north of a line running from Long Shoal light to Gull Shoal 
life-saving station, from the first day of February of each year to the fifteenth 
day of November, nor in any of the waters of Carteret county. And for the 
purpose of this section, the northern boundary of said county shall be a line 
extending from Swan point to Harbor island hght, thence a line to Southwest 
Straddle light, thence a line to Northwest point light, thence a line to the middle 
of Ocracoke inlet; nor in the waters of Neuse river above a line in said river 
running from Carbacon buoy to the western point of land at Pierce’s creek. 
Rey., 2413; 1908, c. 516, ss. 18, 14, 15; 1905, ce. 507, s. 2. 


1926. Illegal dredging prohibited; evidence. If any person shall use any 
scoops, scrapes or dredges for catching oysters except at the times and in the 
places in this chapter expressly authorized, or shall between the fifth day of 
April and the fifteenth day of November of any year carry on any boat or vessel 
any scoops, scrapes, dredges or winders, such as are usually or can be used for 
taking oysters, he shall be guilty of a misdemeanor. 

If any boat or vessel shall be seen sailing on any of the waters of this state 
during the season when the dredging of oysters is prohibited by law in the same 
manner in which they sail to take or catch oysters with scoops, scrapes or dredges, 
the said boat or vessel shall be pursued by any officer authorized to make arrests, 
and if said boat or vessel apprehended by said officer shall be found to have on 
board any wet oysters or the scoops, scrapes, dredges or lines, or deck wet, 
indicating the taking or catching of oysters at said time, and properly equipped 
for catching or taking oysters with scoops, scrapes or dredges, such facts shall be 
prima facie evidence that said boat or vessel has been used in violation of the 
provisions of the law prohibiting the taking or catching of oysters with scoops, 
scrapes or dredges in prohibited territory, or at a season when the taking or 
catching of oysters with scoops, scrapes or dredges is prohibited by law, as the 


case may be. 
Rey., ss. 2385, 2897 ; 1908, c. 516, ss. 18, 14, 15, 28. 


1927. Dredging prohibited in certain waters of Pamlico sound; exception. 
It shall be unlawful for any person to use any rakes, scrapes, scoops or dredges, 
or any other instrument or implement other than ordinary hand-tongs, for the 
purpose of taking or catching oysters from the public oyster grounds or natural 
oyster beds in any of the waters of Pamlico sound or its tributaries north of 
a line running from West Bluff bay to the center of Ocracoke inlet; any person 
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found guilty of the violation of this prohibition shall be punished by a fine not 
less than twenty-five dollars or imprisoned not less than thirty days. 
1909, ¢c. 559. 


1928. Culling required; size limit. All oysters taken from the public grounds 
of this state, with whatsoever instrument or implement, shall be culled, and all 
oysters whose shells measure less than two and one-half inches in longest 
diameter, except such as are attached to a large oyster and cannot be removed 
without destroying the small oyster, and all shells taken with the said oysters 
shall be returned to the public ground when and where taken, and no oysters 
shall be allowed by the inspectors to be marketed which shall consist of more 
than ten per cent of such small oysters and shells, except ‘‘coon’’ oysters and 
oysters largely covered with mussels: Provided, these musseled oysters must not 
contain more than five per cent of shells or small oysters under regulation size. 

Rev., s. 2415; 1903, c. 516, s. 11; 1905, c. 525; 1907, c. 969, s. 8; Ex. Sess. 19138, c. 42, s. 1. 


1929. Local modification as to culling oysters in New Hanover, Onslow and 
Pender counties. In New Hanover, Onslow and Pender counties the preceding 
section is in force, except that the oysters shall be measured ‘‘from hinge to 
mouth,’’ instead of in longest diameter. 

Rey., s. 2415; 1903, c. 516, s. 11; 1905, ec. 525; 1907, c. 969, s. 13. 


1930. Taking unculled oysters for planting permitted to residents. Resi- 
dents of the state of North Carolina shall be permitted to take oysters without 
culling from natural rocks at any time during the year for planting purposes 
only, in the waters of North Carolina. 

Ope CmLos: 


1931. Unculled oysters seized and scattered on public grounds. Whenever 
oysters are offered for sale or loaded upon any vessel, car or train, without 
having been properly culled according to law, the commissioner, assistant com- 
missioner, or inspector shall seize the boat, vessel, car or train containing the 
same and shall cause the said oysters to be scattered upon the public grounds, 
and the costs and expenses of said seizure and transportation shall be a prior lien 
to all liens on said boat, vessel, car or train, and if not paid on demand the 
officers making the seizure shall, after advertisement for twenty days, sell the 
same and make title to the purchaser, and after paying expenses as aforesaid 
pay the balance, if any, into the oyster fund. For the towing of said boat, 
a charge of three dollars and fifty cents per hour shall be charged against 
said boat for towage. 

The last sentence is not applicable in New Hanover, Onslow, and Pender 
counties. 

Reyv., s. 2416; 1903, c. 516, s. 3; 1907, c. 969, ss. 9, 18. 

See section 1943. 


1932. Shells to be bought and scattered on public beds, The fisheries commis- - 
sioner is hereby empowered to expend one-half of the balance to the credit of the 
oyster fund on the fifteenth day of April in each year for the purpose of buying 
oyster shells and scattering the same on the natural oyster grounds of the state 
during the months of April and May. 

Rey., s. 2421; 1908, c. 516, s. 20. 
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Part 5. Criminal Offenses Connected With Oyster Industry 


1933. Perjury in application for oyster license. If any person shall make any 
false statement for the purpose of procuring any license, which may be required 
by law, to catch oysters, or to engage in the oyster industry, he shall be guilty 
of perjury and punished as provided by law. 

Rey., s. 2890; 1908, c. 516, s. 17. 


1934. Catching oysters without license. If any person shall catch oysters 
from the public grounds of the state without having first obtained a license 
according to law, or shall employ any person as agent or assistant, or shall as 
the agent or assistant of any person catch oysters from the public grounds, 
without all of said persons having first obtained a license according to law, he 
shall be guilty of a misdemeanor, and be fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days. 

Rey., Ss. 2386; 19038, c. 516, s. 6. 


1935. Oyster dealing without license. If any person shall engage in the busi- 
ness of buying, canning, packing, shipping or shucking oysters taken or caught 
from the public grounds, or natural oyster beds of the state, without having 
first obtained a license as required by law, he shall be guilty of a misdemeanor 
and be fined not exceeding fifty dollars or imprisoned not exceeding thirty days. 

RNY SRV ns ILE MGS BOs TEA, ety eae 


This is valid exercise of the police power, and applies to a dealer buying from the owner 
of a private oyster bed: State v. Sermons, 169-285. 


1936. Use of unlicensed boat in catching oysters. If any person shall use any 
boat or vessel in catching oysters, which boat has not been licensed according to 
law, and which is not in all respects complying with the law regulating the use 
of such vessels, he shall be guilty of a misdemeanor and shall be fined not more 
than fifty dollars nor less than ten dollars or imprisoned not more than thirty 
nor less than ten days for the first offense, but for the second or subsequent 
offense he shall be guilty of a misdemeanor and punished at the discretion of 
the court. 

Rey., s. 2887; 1903, c. 516, s. 8. 


1937. Failure to stop and show license. If any person using a boat or vessel 
for the purpose of catching oysters shall refuse to stop and exhibit his license 
when commanded to do so by the fisheries commissioner, assistant commissioner 
or any inspector, he shall be guilty of a misdemeanor and be fined not less than 
twenty-five dollars nor more than fifty dollars. 

Rey., s. 2389; 1908, c. 516, s. 26. 


1938. Displaying false number on boat. If any person shall display any 
other number on the sail than the one specified in their license or display a num- 
ber when the boat or vessel has not been licensed, he shall be guilty of a misde- 
meanor and shall be fined not less than twenty-five dollars. 

Rey., s. 2388; 1908, c. 516, s. 27. 
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1939. Catching oysters for lime. If any person shall take or catch any live 
oysters to be burned for lime or for any agricultural or mechanical purpose, he 
shall be guilty of a misdemeanor and be fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days: Provided, that shells may be taken which 
do not contain more than five per cent of live oysters. 

In New Hanover, Onslow and Pender counties the proviso to this section is 
not in force. 

Rey., s. 2400; Code, s. 3389; 1885, c. 182; 1907, c. 969, ss. 12, 18. 


1940. Catching oysters Sunday or at night. If any person shall catch or take 
any oysters from any of the public grounds or natural oyster beds of the state 
at night or on Sunday, he shall be guilty of a misdemeanor and be fined not 
exceeding fifty dollars or imprisoned not exceeding thirty days. 

Rey., s. 2384; 1903, c. 516, s. 16. 


1941. Unloading at factory Sunday or at night. If any person shall unload 
any oysters from any boat, vessel or car at any factory or house for shipping, 
shucking or canning oysters on Sunday, or after sunset or before sunrise, he 
shall be guilty of a misdemeanor and be fined not more than fifty dollars or 
imprisoned not more than thirty days: Provided, whenever any boat or vessel 
shall have partially unloaded or discharged its cargo before sunset, the remainder 
of said load or cargo may be discharged in the presence of an inspector. 

Rev., s. 2394; 1903, c. 516, s. 16. 


1942. Oyster-laden boats in canals regulated. No boat or vessel loaded with 
oysters shall be permitted by the inspectors of South Mills and Coinjock to pass 
through the canals, which does not have a certificate showing that the cargo has 
been inspected and the tax paid thereon. 

Reyv., s. 2420; 1908, c. 516, s. 17. 


1943. Sale or purchase of unculled oysters. If any person shall sell or offer 
for sale, transport or offer to transport out of the state, or from one point in the 
state to another, or have in his possession any oysters which have not been 
properly culled according to law, he shall be guilty of a misdemeanor and be 
fined not exceeding fifty dollars or imprisoned not exceeding thirty days. It is 
unlawful for any person, firm or corporation to purchase oysters which have 
not been properly culled according to law, and for each violation shall upon 
conviction be fined two hundred dollars or be imprisoned in the discretion of the 
court. 

In New Hanover, Onslow and Pender counties the purchase of unculled 
oysters is not forbidden. 

Rey., s. 2392; 1908, c. 516, s. 3; 1907, c. 969, ss. 5, 138. 


1944, Boat captain’s purchase of unculled oysters. The captain of any run 
or buy boat who shall purchase oysters which have not been properly culled 
according to law shall upon conviction be fined two hundred dollars or impris- 
oned in the discretion of the court, and the having of unculled oysters aboard 
of his boat shall be prima facie evidence of his having purchased them. When 
any person, firm or corporation shall furnish the captain of any run or buy boat 
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with funds with which to purchase oysters, they shall not be held responsible 
for his acts and shall not be deemed the purchaser of such oysters. 
This section is inapplicable to New Hanover, Onslow and Pender counties. 
1907, c. 969, ss. 5, 13. 


1945. Larceny from private grounds. Any person who shall feloniously take, 
catch or capture or carry away any shellfish from the bed or ground of another 
shall be guilty of larceny and punished accordingly. 

Rey., s. 2401; 1887, c. 119, s. 15. 

As to venue in an action for wrongful conversion of oysters taken from oyster bed of plain- 
tiff, see Makely v. Boothe, 129-11. 


1946. Injury to private grounds; work at night. If any person shall will- 
fully commit any trespass or injury with any instrument or implement upon any 
ground upon which shellfish are being raised or cultivated, or shall remove, 
destroy or deface any mark or monument lawfully set up for the purpose of 
marking any grounds, or who shall work on any oyster ground at night, he shall 
be guilty of a misdemeanor. But nothing in the provisions of this section shall 
be construed as authorizing interference with the capture of migratory fishes or 
free navigation or the right to use on any private grounds any method or imple- 
ment for the taking, growing or cultivation of shellfish. 

Rey., s. 2402; 1887, c. 119, s. 11. 


Art. 6. SHELLFISH; Locat Laws 


1947. New Hanover, Onslow and Pender: Close season for oysters. If any 
person shall buy or sell oysters in the shell which have been taken from the public 
grounds or natural oyster beds of this state between the first day of April and 
the first day of October in any year, he shall be guilty of a misdemeanor and 
be fined not more than fifty dollars or imprisoned not more than thirty days: 
Provided, that oysters may be taken with hand-tongs only during the month of 
April in any year, to be used for planting on private grounds, entered and held 
under the laws of this state: Provided further, that oysters may be taken with 
hand-tongs only for home consumption: Provided further, that coon oysters 
may be taken from October first to May first of each year in the waters of 
Onslow and Carteret counties: Provided also, that it shall be lawful to take or 
catch oysters on public oyster grounds north of the line running from Point 
Peter to Duck island, except between a line running from the east end of Hog 
island to the beach and from Ballast point to the beach in Dare county, to be 
sold to residents or nonresidents, from April first to May fifteenth of each year, 
upon the payment by the purchaser of a tax of one and one-half cents per tub. 

This section applies only to the counties of New Hanover, Onslow and Pender. 

Rey., Ss. 2383; 1903; ¢ 516, s. 22; 1905, c. 525, ss: 5, 8; 1907, @ 936, sl. 4. 

See s. 1920. 

Referred to in State v. Sermons, 169-285. 


1948. Brunswick, New Hanover and Pender: Clams protected. It shall be 
unlawful for any person, firm or corporation to take clams in the counties of 
Brunswick, New Hanover or Pender, from any of the waters thereof, for the 
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purpose of bedding, for market, or for shipment from the said counties, from the 
twenty-fifth day of March to the fifteenth day of December of each year: Pro- 
vided, however, that citizens of the said counties shall have the privilege at all 
times of the year to catch clams for selling in any of the said counties, in small 
quantities, for table use only. It shall be unlawful for any person, firm or 
corporation to purchase clams in the counties of New Hanover or Pender for the 
purpose of shipping from the said counties, or for any person, firm or corpora- 
tion to ship from the said counties of Brunswick, New Hanover or Pender any 
clams at any time from the twenty-fifth day of March to the fifteenth day of 
December of every year, and in Brunswick county from the first day of March 
to the first day of December of every year. Any person, firm or corporation 
violating the provisions of this section shall be guilty of a misdemeanor, and upon 
conviction shall be fined for each offense not exceeding fifty dollars or imprisoned 
not more than thirty days, in the discretion of the court. 
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1949. Brunswick: Clams; size limit. It shall be unlawful for any person or 
persons to catch any clams for use or for sale under one and one-half inches in 
diameter in the waters of Brunswick county; and upon conviction shall be guilty 
of a misdemeanor. 
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1950. Brunswick: Fire on oyster beds; raking. In Brunswick county it shall 
be unlawful for any person or persons to build a fire upon any natural oyster bed 
or rock at a place where oysters are in a state of growth. It shall be unlawful 
for any person or persons to rake with clam rake any oyster bed or oyster rock. 
Any person violating the provisions of this section shall be guilty of a mis- 
demeanor, and shall be fined not exceeding fifty dollars, or imprisoned not 
exceeding thirty days. 

1915, ¢. 188. 


1951. Carteret: Clams in Newport River. It shall be unlawful for any person 
or persons, firm or corporation, between the fifteenth day of April and the fif- 
teenth day of October of any year, to take any clams from the waters of New- 
port river and its tributaries, for the purpose of shipping, selling, marketing 
or bedding the same. Any person or persons, firm or corporation violating the 
provisions of this section shall be guilty of a misdemeanor, and upon conviction 
shall be fined not less than ten dollars for each offense, or imprisoned not exceed- 
ing thirty days, or both, in the discretion of the court. 

1907, c. 840. 


1952. New Hanover: Catching oysters in Myrtle Grove Sound. If any person 
shall take or catch any oysters from Myrtle Grove sound, from Perrine’s or 
Whitaker’s creek to the headwaters of said sound in New Hanover county, 
from the first day of May until the first day of September, except for his own 
consumption, he shall be guilty of a misdemeanor, and fined not more than fifty 
dollars or imprisoned not more than twenty days. 

Rey., s. 2426; Code, s. 3423; 1888, c. 358, ss. 1, 2. 
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1953. New Hanover: Clams in Masonboro sound. It shall be unlawful for 
any person or persons to use any rake or other instrument with more than two 
prongs for the purpose of taking clams from any natural oyster rock or the 
others waters of Masonboro sound, in the county of New Hanover, between what 
is known as Fowler’s landing to Cockle Shell point, in said county, a distance of 
about one mile. Any person violating the provisions of this section shall be guilty 
of a misdemeanor, and upon conviction shall be fined not more than fifty dollars 
or imprisoned not more than thirty days. 

1909, ¢. 521. 


1954. Onslow: Catching oysters and clams in certain waters. It shall be un- 
lawful for any person to take or catch any oysters or clams from the natural oyster 
beds heretofore staked off and defined by the shellfish commissioners of Onslow 
county, or from any ground, between the first days of April and October of each 
year, lying north of the following lines, to wit: Beginning at triangulation point 
‘‘Mount Millow,’’ on the western shore of New river, and running thence east- 
wardly to triangulation point ‘‘pond,’’ the eastern shore of New river: It shall 
be unlawful for any person during the months of May, June and July of each 
year to take or catch oysters or clams from the natural oyster beds within the 
erounds lying south of the line mentioned above. Any person violating the 
provisions of this section shall be guilty of a misdemeanor, and upon conviction 
or confession in open court shall be fined not exceeding fifty dollars or impris- 
oned not exceeding thirty days. It shall be the duty of the fisheries commis- 
sioner to keep the lines marking the natural oyster beds in said waters properly 
marked and staked off. 

1907, c. 949: 


1955. Onslow: Catching oysters in Stump sound. It shall be unlawful for 
any person, firm or corporation to catch, take or carry away from the oyster 
beds in the waters of Stump sound, in Onslow county, between Alligator bay 
and the Pender county line, any oysters except for home consumption between 
the first day of March and the twenty-fifth day of October in any year. Any 
person, firm or corporation violating this section shall, upon conviction, be fined 
not less than fifty dollars or imprisoned not less than thirty days, in the discre- 
tion of the court. 

1915, ¢. 130. 


1956. Onslow: Clams in Brown sound and Queen’s creek. It shall be unlaw- 
ful for any person, firm or corporation to catch or take any clams from the 
waters herein described between the first day of April and the first day of 
October. Said territory shall be as follows: Beginning at the mouth of Queen’s 
creek, in Onslow county, and running the various courses of the said Queen’s 
ereek channel to Bogue inlet, including all the waters south of said channel to 
the Horse ford, between Brown sound and New river: Provided, this shall not 
be so construed as to prohibit any one from catching clams for their own table 
use only. Any person, firm or corporation violating any of the provisions of 
this section shall be guilty of a misdemeanor, and upon conviction shall be fined 
not more than fifty dollars or imprisoned not more than thirty days. 

1909, ec. 514. 
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Art. 7. Terrapin 


1957. Drag-nets prohibited to nonresidents. If any person who is not a citizen 
and who has not resided in the state continuously for the preceding two years 
shall use any drag-net or other instrument for catching terrapin he shall be 
guilty of a misdemeanor. 

Rey., Ss. 2369 ; Code, ss..3375, 3376. 

Nonresident using drag-nets or other instrument not guilty if in the bona fide employ of 
one who has the right to take terrapin that way: State v. Conner, 107-932. 


1958. Diamond-back terrapin protected. If any person shall take or catch 
any diamond-back terrapin between the fifteenth day of April and the fifteenth 
day of August of any year, or any diamond-back terrapin at any time, of less 
size than five inches in length upon the bottom shell, or shall interfere with, or 
in any manner destroy any eggs of the diamond-back terrapin, he shall be guilty 
of a misdemeanor, and shall be fined not less than five dollars nor more than ten 
dollars for each and every diamond-back terrapin so taken or caught, and a like 
sum for each and every egg interfered with or destroyed: Provided, this section 
shall not apply to parties empowered by the state to propagate the said diamond- 
back terrapin; and the possession of any diamond-back terrapin between the 
fifteenth days of April and August shall be prima facie evidence that the person 
having the same has violated this section. It shall be the duty of all sheriffs 
and constables to give immediate information to some justice of the peace of any 
violation of this section. 

Rey., s. 2370; Code, s. 8377; 1899, c. 582: 1881, ce. 115, ss. 1, 6. 


1959, Local—Carteret: Diamond back terrapin. Any bona fide citizen of Car- 
teret county is empowered to cultivate and propagate the diamond-back terrapin 
at one place in the waters of Carteret county: Provided, that he shall not inter- 
fere with the eggs laid by the wild diamond-back terrapin in its natural haunts, 
and that no undersized terrapin shall be taken for any purpose during the 
closed season prescribed by law in regard to catching terrapin. 

The grantee of the privilege conferred by this section shall cultivate and 
propagate the diamond-back terrapin in a manner approved by the United 
States bureau of fisheries. If at any time the said grantee violates any of the 
laws of North Carolina regarding diamond-back terrapin the privilege hereby 
conferred shall cease and he shall be guilty of a misdemeanor and upon convic- 
tion shall be fined or imprisoned in the discretion of the court. 

Prd9b3)en4025% -P. Jip Wx. Sess? 1913;7.¢3:58, 


SUBCHAPTER III. FISH OTHER THAN SHELLFISH 


Art. 8. Satt Fiso anp Fisu Scrap 


1960. Inspectors for salt fish; duties; fees. The board of county commissioners 
of every county where fish are packed for sale or shipment shall appoint and 
qualify one or more sworn inspectors of fish at or near all packing localities, 
whose duty it shall be to inspect all salt fish packed for sale or shipment; and all 
barrels, half-barrels and packages of fish inspected and approved by them shall 
be branded with the word ‘‘inspected’’ and the name of the inspector. Said 
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board shall regulate and prescribe the duties, powers and fees of said inspector, 
which fees shall not exceed five cents per barrel of two hundred pounds net and 
two and one-half cents per half-barrel of one hundred pounds net and smaller 
packages, to be paid by the shipper. This section shall not apply to fishermen 
who may sell their fish to packers and shippers by weight or otherwise, as they 
may agree: Provided, that in any county where the board of county commis- 
sioners have not already appointed an inspector as is provided in this section, 
upon a petition of two or more persons it shall be mandatory upon the said 
board of county commissioners to immediately appoint an inspector in accordance 
with the provisions above. Upon failure to do so for five days after said petition 
has been filed, said board shall be guilty of a misdemeanor, and upon conviction 
shall be fined not less than five nor more than fifty dollars for each member or be 
imprisoned not more than thirty days: Provided, said petition be filed with 
the clerk of the board of commissioners five days before regular meeting of said 
board. 
1909 NCNG63, 8S. cl seloll cha fal. 


1961. Salt fish sold by weight; marked on package. All salt fish packed for 
market shall be sold at their net weight, which shall be marked on every pack- 
age; and any person packing or offering for sale salt fish, fraudulently mark- 
ing the net weight on the package, shall for each offense be guilty of a misde- 
meanor and fined not more than fifty dollars or imprisoned not more than thirty 
days, or both, at the discretion of the court. 

1909, c. 668, s. 2. 


1962. Salt mullet; special marking. Hach package of salt mullets packed and 
offered for sale shall be marked or stamped ‘“‘large,’’ ‘‘medium’’ or ‘‘small,’’ 
and all packages containing any other kind of fish shall be marked plainly the 
name of the fish contained, and any person who shall pack as principal or shall 
have the same done by others for him shall be deemed the packer and shall stamp 
his name and place of packing, together with net weight and size of fish, as pre- 
scribed in this section, on the head of each package before offering for sale or 
shipment, and on failure to pack and stamp as herein prescribed, or to pack or 
stamp said package falsely, so as to misrepresent the weight or size of the fish in 
said package, shall be guilty of a misdemeanor and fined not less than five nor 
more than fifty dollars for each offense, and may be imprisoned at the discretion 
of the court, not to exceed thirty days: Provided, this section shall not apply 
to packages containing less than fifty pounds net fish: Provided further, this 
section shall not apply to fishermen themselves, but shall apply only to mer- 
chants and others who may be classed as packers or brokers, within the proper 
meaning of the term. 

1909; ¢. 663) S.1S: 


1963. Measures for fish scrap and oil. For the purpose of uniformity in the 
trade of manufacturing fish scrap and oil in the state of North Carolina, there 
is hereby established a standard measure of twenty-two thousand cubic inches 
for every one thousand fish. Any person, firm, corporation or syndicate buying 
or selling menhaden fish for the purpose of manufacturing within the borders 
of this state, who shall measure the fish by any other standard (more or less) 
than is prescribed in this section, shall be guilty of a misdemeanor, and upon 
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conviction shall be fined not more than fifty dollars or imprisoned not to exceed 
thirty days. Each day said measure is unlawfully used shall constitute a sep- 
arate and distinct offense. 

1911, c. 101. 


Art. 9. CommeErctaL Fisuine; GENERAL REGULATIONS 


1964. Right of fishing in grantee of land under water. Whenever any per- 
son acquires title to lands covered by navigable water under the subchapter 
Entries and Grants of the chapter entitled State Lands, the owner or person so 
acquiring title has the right to establish fisheries upon said lands; and whenever 
the owner of such lands improves the same by clearing off and cutting there- 
from logs, roots, stumps or other obstructions, so that the said land may be used 
for the purpose of drawing or hauling nets or seines thereon for the purpose of 
taking or catching fish, the person who makes or causes to be made the said 
improvements, his heirs and assigns, shall have prior right to the use of the land 
so improved, in drawing, hauling, drifting or setting nets or seines thereon, and 
it shall be unlawful for any person, without the consent of such owner, to draw 
or haul nets or seines upon the land so improved by the owner thereof for the 
purpose of drawing or hauling nets or seines thereon. This section shall apply 
where the owner of such lands shall erect platforms or structures of any kind 
thereon to be used in fishing with nets and seines. Every person who shall 
willfully destroy or injure the said platforms or structures, or shall interfere 
with or molest the owner in the use of such lands as aforesaid, or in any other 
manner shall violate this section, shall be guilty of a misdemeanor. This section 
shall not relieve any person from punishment for the obstruction of navigation. 

Rey., s. 2460; Code, s. 8384; 1874-5, c. 183, ss. 1-6. 


The right of fishery rests in the state, and is subject to absolute control by the general 
assembly: State v. Sermons, 169-285; Daniels v. Homer, 139-219; Brooks v. Tripp, 135-159; 
State v. Gallop, 126-979; State v. Woodward, 123-710; State v. Conner, 107-932; Rea v. 
Hampton, 101-51. For additional annotations as to entries on land covered with water, see 
section 7543. 

There is no individual or property right of fishery in navigable waters: Bell v. Smith, 171- 
116; Daniels v. Homer, 139-219—unless acquired in some way from the state, Collins v. Ben- 
bury, 27-118. The right of fishing in navigable waters is subordinate to the right of naviga- 
tion: Lewis v. Keeling, 46-299; Daniels v. Homer, 139-219. 

Persons owning land on navigable streams may erect wharves next to their land up to deep 
water, may make entry and obtain title as in other cases, but they cannot obstruct navigation 
and they are confined to straight lines from their water fronts: Bond v. Wool, 107-139. The 
right to wharves on water fronts is subject to legislative control and to the regulation of 
adjoining incorporated towns: Ibid. 

What is a navigable stream is a question for the jury: State v. Twiford, 136-603. The 
test is the capability of use in the ordinary way, and not the extent of use: Ibid.; State v. 
Baum, 128-600; State v. Club, 100-477. The effect of the ebb and flow of the tide as affecting 
the right to fishery: Ingram vy. Threadgill, 14-59. 


1965. Seines prohibited to nonresidents; exceptions. If any person who has 
not resided in the state continuously for at least twelve months next preceding 
the day on which he shall begin to take fish shall use, or cause to be used, in any 
of the waters of the state, any weir, hedge, net, or seine, for the purpose of 
taking fish for sale or exportation, or if any person shall assist in using, or be 
interested in using or causing to be used, in any such waters for the purpose 
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aforesaid, any weir, hedge, net, seine or tongs in the use of which any such non- 
resident person may have an interest, he shall be guilty of a misdemeanor. Noth- 
ing herein shall prevent any person from fishing with seines hauled to the shore 
at any fishery, the title to which fishery or any interest therein having been 
acquired by such person by purchase or inheritance. This section shall not 
extend to servants employed to fish by any persons allowed to fish in the navi- 
gable waters of the state. No nonresident of the state shall make any sale, 
assignment or transfer of any fishery, weir, or other fishing apparatus, or 
privilege mentioned in this section, to any citizen of the state for the purpose 
of operating and working said fishery, weir, or other fishing apparatus as afore- 
said, under the name and ownership of such citizen, or as the servant or 
employee of any citizen; and any sale, transfer or assignment not made bona 
fide and for a full consideration shall be null and void. 

Upon affidavit founded upon information and belief that any nonresident of 
the state is operating any such fishery, weir, or other fishing apparatus as 
aforesaid in the waters of the state, under such sale, assignment or transfer, as 
the pretended servant or employee of any citizen of the state, it shall be the duty 
of the justice of the peace before whom said affidavit is made to issue a warrant 
against the said nonresident and citizen under whose name said fishery is 
operated, and upon conviction the said offenders shall be guilty of a misde- 
meanor, and shall, for every offense, be fined not more than fifty dollars, or 
imprisoned not more than thirty days. Upon the said trial, the burden of proof 
shall be on the defendants to prove the bona fides and full consideration of said 
sale or transfer. 


Rey., s. 2467; Code, ss. 3379, 3380; R. C., c. 81, s. 5; 1844, ec. 40, s. 1; 1876-7, c. 83; 1883, 
e. 171. 


Nonresident using drag-net or other instrument not guilty if in the bona fide employ of one 
who has the right to take terrapin that way: State v. Conner, 107-932. 


1966. Menhaden fishing forbidden to nonresidents. It is unlawful for any per- 
son, firm, or corporation, not a citizen or resident of the state of North Carolina, 
to catch, capture, or otherwise take any menhaden or fatbacks within the waters 
of the state of North Carolina to the extreme limits of the state’s jurisdiction in 
and over said waters; and for the purposes of this act the following boundaries 
are hereby declared to be the boundaries to which the waters of the said state 
extend, to wit: a distance of three nautical miles, measured from the outer 
beach or shores of the state of North Carolina out and into the waters of the 
Atlantic ocean; and any portions or portion of any water within a distance of 
three nautical miles from said waters of the Atlantic ocean to any beach or 
shore of said state shall be deemed, for the purposes of this act, within the waters 
of said state: Provided, that any citizen or resident of the state of North Carolina, 
whether person, firm, or corporation, may take, capture, or catch any menhaden 
or fatbacks at any time, subject to existing laws. 

It is unlawful for any nonresident person, persons, firm, or corporation 
knowingly to buy, cook, or manufacture into fertilizer any menhaden or fatbacks 
caught, taken, or captured contrary to the provisions of the above. 

Any person, persons, firm, or corporation violating any of the provisions of 
this section shall be guilty of a misdemeanor, and upon conviction in any county 
opposite the place at which said act is done, shall be fined not less than twenty- 
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five hundred dollars or imprisoned for two years, or both, in the discretion of the 
court: Provided, that each catch, or taking, or purchase, or act of manufacture, 
shall constitute a distinct and separate offense. 

It is the duty of the fisheries commissioner or assistant commissioner, whenever 
an affidavit is delivered to him stating that the affiant is informed and believes 
that said act is being violated at any particular place, to go himself or send 
a duly authorized deputy to such place, investigate the same, and such officer 
shall seize and remove all nets, machinery, or other appliances and parapher- 
nalia setting or being used in violation of this section, sell same at public auction 
and apply the proceeds of such sale to the payment of costs and expenses of such 
removal, and pay any balance remaining into the school fund of the county 
nearest to the place where the offense is committed. 

Lane LOZ: 


1967. Menhaden fishing with nets regulated. If any person shall catch any 
menhaden or fatbacks within the waters of the state of North Carolina, to the 
extreme limits of the state’s jurisdiction as defined in the preceding section, in 
any purse net or purse seine with a bar of less than one inch and with a mesh 
of less than two inches, or shall knowingly cook or manufacture for fertilizer 
any menhaden or fatbacks caught in any net or seine having bars of less than 
one inch or having meshes of less than two inches, at any place within the state 
of North Carolina, he shall be guilty of a misdemeanor, and for each and every 
offense shall be fined not less than five hundred dollars or imprisoned for one 
’ year, or both, in the discretion of the court. Every person found fishing for 
menhaden or fatbacks within three miles of the shore of any county shall be 
presumed to have violated this section. And all such persons, firms or corpo- 
rations shall be subject to all the pains and penalties denounced in this section, 
and they may be prosecuted in the courts of any county in this state. All per- 
sons aiding and abetting shall be guilty as principals. 

This section is inapplicable to the counties of Dare, Brunswick, Pender, and 
New Hanover. : 

Reyv., s. 2438 ; 1905, ce. 274, 508. 


1968. Poisoning streams. If any person shall put any poisonous substance 
for the purpose of catching, killing or driving off any fish in any of the waters 
of a creek or river, he shall be guilty of a misdemeanor. 

Rev., s. 3417; Code, s. 1094; 1883, c. 290. 


1969. Fish offal in navigable waters. If any person shall throw, or cause to 
be thrown, into the channel of any of the navigable waters of the state, any fish 
offal, in any quantity that shall be likely to hinder or prevent the passage of fish 
along such channel, or if any person shall throw or cause to be thrown into the 
waters known as the Frying Pan, tributary to the Great Alligator river, in 
Tyrrell county, any fish offal in any quantities whatsoever, he shall be guilty 
of a misdemeanor. 

Rev., s. 2444; Code, ss. 3386, 3389, 3407. 

Navigable waters defined in annotations under section 1964. 


1970. Sunday fishing. If any person fish on Sunday with a seine, drag-net 
or other kind of net, except such as is fastened to stakes, he shall be guilty of 
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a misdemeanor, and fined not less than two hundred nor more than five hundred 
dollars or imprisoned not more than twelve months. 


Rey., s. 3841; Code, s. 1116; 1883, ¢. 338. 
This section does not apply to Onslow county so far as established seines-are concerned. 
ASSHMe Me Mes SSOe Cee: 


1971. Robbing nets. If any person shall, without authority of the owner, 
take any fish from any nets of any kind, he shall be guilty of a misdemeanor. 
Rey., s. 2478; Code, s. 3418; 1883, c. 187, s. 5. 


Fish in the public waters of the state do not become private property until reduced to pos- 
session: State v. Gallop, 126-979. 


1972. Vessel injuring nets. If any master or other person having the man- 
agement or control of a vessel or boat of any kind, in the navigable waters of 
the state, shall willfully, wantonly, and unnecessarily do injury to any seine or 
net which may be lawfully hauled, set or fixed in said waters for the purpose 
of taking fish, he shall forfeit and pay to the owner of such seine or net, or other 
person injured by such act, one hundred dollars, and shall be guilty of a mis- 
demeanor. 

Rey., Ss. 2465; Code, ss. 8385, 3389. 

Fishing without permission, see Game Laws, s. 2127. 

A company injuring fishing nets in a navigable stream by unnecessarily and wantonly run- 
ning its boats into same is liable for damages: Hopkins v. R. R., 131-463. 


1973. Injury to fishing structures. If any person shall willfully destroy or 
injure any platform or structure on any land covered by navigable waters, 
which land has been duly entered and granted and over which the owner has, 
according to law, acquired a prior right of fishery, or shall interfere with or 
molest the owner in the use thereof or of said prior right of fishery, he shall be 
guilty of a misdemeanor. If any person shall willfully destroy or injure any 
platform or structure erected in any navigable water by the owner of the adjoin- 
ing land for the purpose of drawing or hauling nets or seines thereon, or shall 
interfere with or molest the owner in the use of any such lands, he shall be guilty 
of a misdemeanor. 

Rey., ss. 8414, 8415; Code, s. 2753; 1874-5, ¢c. 183, ss. 2-4. 


1974. Obstructing passage of fish in streams. If any person shall set a net 
of any description across the main channel of any river or creek, or shall erect, 
so as to extend more than three-fourths of the distance, across any such river 
or creek any stand, dam, weir, hedge or other obstruction to the passage of fish, 
or shall erect any stand, dam, weir, or hedge, in any part of any river or creek 
that may be left open for the passage of fish, or who, having erected any dam 
where the same was allowed, and shall not make and keep open such slope or 
fishway as may be required by law to be kept open for the free passage of fish, 
he shall be guilty of a misdemeanor: Provided, that this section shall not apply to 
the creeks in the sound between Bogue inlet and Brown inlet, in Onslow county, 
except the main channel thereof. 

Rev., s. 2457; Code, ss. 3387, 3388, 3389; 1909, c. 466, s. 1. 

As to obstructing passage of fish in water-courses, see State v. Glenn, 52-321; McLaughlin 
v. Mfg. Co., 103-100. 
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General assembly has complete authority to make provision for removal of any obstruction 
and nuisance to fishing in the waters of this state: Rea v. Hampton, 101-51. 

Obstructions may be removed by private party under certain circumstances: Daniels v. 
Homer, 139-219; Hettrick v. Page, 82-65; Rea v. Hampton, 101-51. 


1975. Dams for mills and factories regulated; sluiceways. No person shall 
place or allow to remain any dam for mill or factory purposes in the Chowan 
river between Holliday’s island and the Virginia line; in the Meherrin river 
between its mouth and the Virginia line; in the Roanoke river from the mouth 
of the Cashie river to the Virginia line; in the Dan river from the crossing of 
the state line to a point nearest Danbury; in the Neuse river from New Bern 
to Neuse station in Wake county; in Contentnea creek from its junction with 
the Neuse to the junction of Turkey and Moccasin creeks; in the Cape Fear 
river from Wilmington to the junction of Haw and Deep rivers and thence in 
Haw river to the line of Chatham and Alamance counties, and also in Deep 
river to the Randolph and Chatham line; in Rocky river from its mouth to 
the crossing of the Pittsboro and Ashboro road; in the New Hope river from 
its mouth to the Orange county line; in Northeast Cape Fear river from Wil- 
mington to South Washington; in Black river from its mouth to the junction of 
the Coharie; in the South river from its junction with the Black river to the 
crossing of the Fayetteville and Warsaw public road; in Lumber river from 
the state line to the northern boundary of Robeson county; in the Yadkin river 
from the state line to Patterson’s factory; in Elk creek, a tributary of the 
Yadkin river, from its mouth to Daniel Wheeler’s in Watauga county; in Stony 
Fork creek, a tributary of the Yadkin river, from its mouth to John Jones’s 
old store; in Ararat river from its mouth to the bridge at Mount Airy; in 
North Fork of Catawba from its mouth to Turkey Cove; in Broad river from 
the state line to Reedy Patch creek; in Green river from its mouth to its junc- 
tion with North Pacolet; in the Tennessee river from the state line to its 
junction with the Nantahala; in Pigeon river from the state line to the Forks 
of Pigeon; in the French Broad river from the state line to Brevard and in the 
Swannanoa river; in Toe river from the state line to the confluence of the 
North and South Forks of Toe; in New River from the state line to the point 
of divergence from the western boundary line of Alleghany county; in Little 
river in Johnston county from its junction with Neuse river in Wayne county to 
the Wake county line; in Cane river from the mouth of same to mouth of Bolling 
ereek in Yancey county, also Old Fields of Toe on North Toe river in Mitchell 
county; Johns river from its mouth to the forks of said river near Carrell 
Moore’s in Caldwell county; Catawba river from the South Carolina line to 
the town of Old Fort in McDowell county, unless the owner thereof shall con- 
struct thereon at his own expense a sluiceway for the free passage of fish, of 
a width not less than three feet nor more than ten feet: Provided, such sluice- 
way shall be constructed according to plans and specifications to be furnished 
by the board of agriculture, and shall not injure the water-power of such 
owner: Provided further, in order to ascertain whether sluiceways will or will 
not injure the water-power aforesaid, the owner of such dam may select two dis- 
interested persons and the board of agriculture two others, who may select the 
fifth person to aid in the arbitration and settlement of such complaint: Provided 
further, this section shall not apply to Pigeon river in Haywood county: Pro- 
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vided also, it shall be lawful for any person to remove any obstruction in the 
main channel of the Cape Fear river to the width of one hundred feet, for the 
free passage of fish in the county of Harnett. This proviso, however, shall not 
apply to any dam or obstruction placed or kept upon said river by the Cape Fear 
iron and steel company. 

Rey., Ss. 2462; Code, s. 3410; 1901, c. 208; 1880, c. 34; 1881, ce. 21, 82, 250, 320; 1905, 
CHOSE. TAMAS, ene: 

Section merely referred to, in the case of the obstruction in French Broad River, in Gwalt- 
ney v. Land Co., 111-566. 


1976. Sluiceways and fish passages; regulation and enforcement. The sluice- 
ways referred to in the preceding section shall be so constructed and placed upon 
such dams by the owner thereof within sixty days after notice has been given by 
the board of agriculture, under a penalty of one hundred dollars per day for 
each day thereafter that such dam shall remain without such sluiceway, and 
shall be kept open by him during the months of February, March, April, May, 
June, October and November, and at all other times when there is sufficient 
water to supply both the water-power and the sluiceway, a fine of fifty dollars 
per day for each day said sluiceway shall be allowed to remain closed, and any 
person who shall fish with net, trap, hook and line, or who shall take in any way 
whatsoever any fish within two hundred feet of said sluiceway, shall be subject 
to a fine of one dollar for each fish so taken, or a fine of fifty dollars for each 
offense, or imprisonment for thirty days. 

No other obstruction to the passage of fish shall exist or be built between the 
designated points in the streams mentioned in this and the preceding section 
unless an opening of not less than twenty-five feet, and not more than seventy-five 
feet, embracing the main channel of said streams, shall be made by the owner of 
such obstructions within twenty days after notice from the board of agriculture 
to make such opening under penalty of fifty dollars per day for each day such 
obstruction shall remain unopened. Said notice shall be served by the sheriff 
of the county, and his return shall be prima facie evidence of notice in any suit 
for such penalty. 

Rey., ss. 2468, 2464; Code, ss. 3411, 8412; 1880, c. 34, ss. 2, 3. 

See further as to obstructing streams and fish passages, Rivers and Creeks, ss. 7367, 7377. 


General assembly has compiete authority to make provision for the removal of any obstruc- 
tion and nuisance to fishing in the waters of this state: Rea v. Hampton, 101-51. 


Art. 10. CommercraL Fisuine; Loca, Reeurations 


Part 1. Sounds and Inlets 


1977. Inlets; nets in, regulated. If any person shall set any pound net, 
dutch net or hedge net within two miles of Oregon inlet or Hatteras inlet or 
within ten miles of New inlet in Dare county, or shall between the first day of 
January and the first day of May following of any year, set or operate any 
seine or stationary nets of any kind in the main channels within three miles of 
the inside mouths of Ocracoke, Hatteras, Oregon, or any other inlet north of 
Ocracoke inlet, connecting the waters of the Atlantic ocean with any of the 
sounds or other inland waters, or shall fish with seines or nets of any description 
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in the waters of Bear inlet or Brown’s inlet or within one mile of Bear inlet or 
Brown’s inlet, on the eastern or western beach of said inlets, except as regularly 
established fisheries on said Bear or Brown’s inlet beaches, or shall fish with 
seines or nets on the inside of said Bear or Brown’s inlet within one-fourth 
mile of said inlets between the first day of October and the first day of April, he 
shall be guilty of a misdemeanor. 

Rey., s. 2450; 1898, c. 216; 19038, c. 724; 1903, c. 416. 


1978. Pamlico and sounds to the north: Net stakes to be removed. Every 
person who shall set or use any net in the waters of Pamlico, Croatan, Curri- 
tuck or Albemarle sounds or their tributaries, except Perquimans river, shall 
be required to pull up and remove their broken, decayed and abandoned net 
stakes within thirty days from the day the nets were taken from them, and not 
later than the first day of June, and any person failing to pull up and remove 
their stakes, as required by this section, shall be guilty of a misdemeanor, and 
fined not more than fifty dollars or imprisoned not more than thirty days. 


Rey., s. 2448; Code, ss. 3382, 3414; 1883, c. 69; R. C., c. 81, s. 8; 1844, c. 40, s. 7; 1852, 
e. 13; 1893, ec. 147; Ex. Sess. 1908, c. 19, s. 1. 

For Currituck county, the above section is applicable, except that the words “broken, 
decayed and abandoned” before “net stakes” are omitted. Ex. Sess. 1908, c. 19. 


One engaged in seine fishing on the shores of Albemarle sound has the right to remove 
stakes put up to operate a pod-net, when his seine fishery is interfered with by them: Hettrick 
v. Page, 82-65. 


1979. Pamlico, Croatan, and Albemarle sounds and inlets: Fishing regulated. 
If any person shall set or fish any net, seine or appliance of any kind for catch- 
ing fish at any place within a radius of two and one-half miles either way from 
Roanoke marshes lighthouse, at a distance more than five hundred yards from the 
shore of Roanoke island or the mainland on the western side of Croatan and 
Pamlico sounds, except that on the western side of Pamlico and Croatan sounds 
fishing shall be permitted in that territory extending one thousand yards from 
the shore, beginning at the two-and-one-half-mile limit heretofore defined and 
extending to the southern end of the Roanoke marshes, on the Pamlico sound 
side, and to the north end of the same marshes of the Croatan side, but in neither 
case shall the nets within this one-thousand-yard limit be within one and one- 
quarter miles in any direction from the Roanoke marshes lghthouse; or shall set 
or fish any pound or dutch net on the eastern side of Pamlico sound within ten 
miles of the Roanoke marshes lighthouse, except such as shall be fished within 
one thousand yards of Roanoke island or Hog island shores; or shall set or fish 
any dutch or pound net on the eastern side of Pamlico sound more than two 
thousand yards west of a line running south-southeast (magnetic) from Big 
island to a point on the twelve-foot curve westerly of Chicamacomico or south of 
said point more than two thousand yards from the twelve-foot curve, as marked 
on the chart of the coast and geodetic survey, corrected from data obtained to 
November twenty-second, one thousand nine hundred and four; or shall set or 
fish any dutch or pound net on the west side of Pamlico sound, in said sound, 
extending into the water more than two thousand yards from the shore; or shall 
set or fish any pound or dutch net in Croatan sound farther from the shore than 
one-fifth of the width of said sound at that point; or shall set or fish any net, 
seine or appliance of any kind for catching fish at any place within the area of 
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one-sixth the width of the sound or river on either side of a line passing through 
the middle of the channel of Croatan sound and the middle of Albemarle sound, 
up Chowan river as far as Cannon’s ferry, and other tributaries of Albemarle 
sound (provided, this clause does not apply to seines used on the rivers) ; or 
shall set or fish any pound or dutch net in the Albemarle sound more than two 
thousand yards from the shore of the mainland, or in Chowan river farther from 
the shore than one-third of the width of said river, at the place where said nets are 
fished or set, or within one-fourth mile of any wharf used by a steamer on said 
river ; or shall set or fish any net or appliance of any kind for catching fish within 
one mile on either side of a line running westerly or southwesterly from the center 
of New inlet to an intersection with the line extending from Big island southwest 
(magnetic), or within one mile on either side of a line six miles long running 
southwesterly from the center of Oregon inlet to a point two thousand yards west 
of the continuation of the said line running from Big island south-southeast 
(magnetic), or within one mile on either side of a line six miles long running 
from the center of Hatteras inlet in a northwesterly direction, these restricted 
areas to include the channels extending from Oregon, New and Hatteras inlets, 
respectively, he shall be guilty of a misdemeanor and be fined not less than fifty 
dollars or imprisoned not less than thirty days, in the discretion of the court. The 
provisions of this section shall apply only to that part of each year in which 
shad and herring fishing are permitted by law in the several waters, except that 
in Albemarle and Croatan sounds the provisions of this section shall apply for 
the entire year, as far as it relates to pound nets. The fisheries commissioner is 
authorized, in determining the boundaries of the restricted areas on either side 
of Roanoke marshes, to run straight lines from the stake two thousand yards 
from the shore in the two-and-one-half-mile radius from Roanoke marshes light- 
house to the stake five hundred yards eastward from the point of Roanoke 
marshes, and shall run straight lines from the stake one-fifth the width of Croa- 
tan sound in the two-and-one-half-mile radius from Roanoke marshes lighthouse 
south to the stake five hundred yards from the eastward point of Roanoke 
marshes; that the boundary lines marking the restricted areas in these sounds 
shall be run in straight lines from stake to stake, located at certain points, but 
said stakes not to be in any case more than three miles apart. The place of 
trial for offenses under this section shall be the county opposite where the act 
was committed. 
1909, c. 540, s. 3. 


Fishing in prohibited waters is a public nuisance, and any person injured thereby may 
abate it without unnecessary damage to the property: Daniels vy. Homer, 139-219; Rea v. 
Hampton, 101-51; Hettrick v. Page, 82-65. 


1980. Albemarle and Creatan sounds and inlets: Drift nets. If any person 
shall drift or fish any drift nets between the first day of February and the first 
day of May of any year, within two miles of the mouth of any river emptying 
into Albemarle sound, or within three miles of any seine-beach on the Albe- 
marle or Croatan sounds while being fished, or within ten miles of Ocracoke, 
Hatteras, Oregon or New inlets, or within ten miles of the Roanoke marshes, 
he shall be guilty of a misdemeanor, and be fined not less than fifty dollars or 
imprisoned not less than thirty days: Provided, the people of Dare county shall 
be allowed to use drift nets for herring. 

Rey., s. 2446; Code, s. 3396; 1881, c. 274, ss. 1, 2; 1888, c. 145. 

882 


1981 FISH AND FISHERIES—Arrt. 10 Ch. 37 


1981. Albemarle sound and tributaries: Nets and net stakes. No person 
shall set or fish any dutch net or pound net in Roanoke river, Cashie or Middle 
and Eastmost rivers, or within two miles of the mouth of said rivers, or within 
one mile of the mouth of any other river emptying into Albemarle sound, or 
less than two miles in width at its mouth, and any such net set within one mile 
of the mouth of any other river emptying into said sound shall not extend into 
the main channel at its mouth. No person shall set or fish with a dutch net or 
pod net within half a mile to the eastward or westward of the outside wind- 
lasses or snatch-blocks of any seine fishery in operation on said sound; and any 
such net set or fished within one mile of such windlasses or snatch-blocks of any 
seine fishery in operation shall run at right angles to the shore from the shore, 
and shall not extend farther into the sound from the water’s edge than the 
distance from such windlasses or snatch-blocks to the line of such net; and all 
persons who shall set or fish any such net in said sound shall pull up and remove 
the stakes used for the same by the first day of June next succeeding the fishing 
season, and if any person shall set or fish any dutch net or pod net in said sound 
in violation of this section he shall be guilty of a misdemeanor, and be subject to 
a penalty of three hundred dollars: Provided, that dutch nets may be used in 
Cashie river two and one-half miles from its mouth, if they do not extend 
more than one-third the width of said river from the shore, and such nets may 
be along the sound shore on the Bertie county side between the following points 
along said shore, to wit: commencing at the mouth of Cherry Tree Cut branch, 
Kentrock field and Landing field, and running around the shore to the mouth of 
Morgan swamp, thence to Rock Spring branch, and that any nets set or fished 
within that line shall not extend from the shore in any direction a greater dis- 
tance than six hundred and fifty yards measured at high water, and within this 
distance of six hundred and fifty yards is to be included the nets, hedges and all 


parts thereof. 

Rey., s. 2489; Code, s. 3383; 1889, c. 122; 1891, c. 322; 1895, c. 245; 1899, c. 310; 1899, 
c. 412; 1909, ec. 540, s. 2; 1911, ¢. 23. 

One engaged in seine fishing on the shores of Albemarle sound has the right to remove 
stakes put up to operate a pod-net, when his seine fishery is interfered with by them: Hettrick 
v. Page, 82-65. 


1982. Albemarle sound in certain parts: Gill nets. It is unlawful to set, 
fish or use any gill nets of any description, either stake, anchor or drift, for 
commercial purposes in the Albemarle sound west of a line drawn straight from 
Batt’s island on northern side of Albemarle sound to mouth of Seuppernong 
river on south side of said sound, except between the hours of four o’clock and 
eleven o’clock p. m., and then said nets or combinations of such nets shall not be 
more than six hundred yards in length, and there shall not be allowed to any 
boat more than six hundred yards of such gill nets. 

It is the duty of the fisheries commissioner or other persons entrusted with the 
enforcement of the fishery laws of the state to seize and remove any gill net of 
any description being set, setting or being used in violation of this article, or 
which is more than six hundred yards in length, and to dispose of the same as 
provided by law. 

It is the duty of the fisheries commissioner to keep a deputy, assistant or 
inspector on the waters of Albemarle sound to enforce this section and the other 
fish laws applicable to Albemarle sound, and'the failure of the fisheries commis- 
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sioner to perform this duty shall render his official bond liable to the penalty 
prescribed in the third preceding section which regulates fishing in Pamlico, 
Croatan and Albemarle sounds and inlets. 

Any person, firm or corporation violating the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction shall be fined not less than two 
hundred dollars (one-half to go to the informant and the other half to the 


school fund), or imprisoned in the discretion of the court. 
1911, c. 18; 1913, c. 43. 


1983. Albemarle sound off Tyrrell county: Gill nets. It is unlawful for any 
person, firm or corporation to set or use for catching fish any anchor gill net 
within fourteen hundred yards of any stake gill net of from four and one-half 
inch to five and one-half inch mesh in that part of the Albemarle sound 
embraced in the following area: Commencing on the east shore of the Scupper- 
nong river where said river empties into the Albemarle sound, thence north to 
the middle of the Albemarle sound, thence along the middle of the Albemarle 
sound to a point in the sound opposite Newberry pier, thence to the shore at 
Newberry pier, and along the sound shore to the beginning. Any person, firm 
or corporation violating the provisions of this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined not more than fifty dollars or be 
imprisoned for not more than thirty days. 

ils Oy ila P+ 


_ 1984. Albemarle sound in certain parts: Anchor, drift, and stake nets. If 
any person shall set or fish an anchor, drift or staked gill net in the waters of 
Albemarle sound or its tributaries west of a line running from Skinner’s point 
buoy to Roanoke lighthouse, or if any person shall east of said line set or fish 
in the waters of said sound or its tributaries any anchor, drift or staked gill net 
longer than one thousand yards, or combination of such nets longer than one 
thousand yards; or shall set or fish any anchor, drift or staked gill nets within 
one and one-half miles of any seine grounds on the said sound or rivers emptying 
therein or within one-half mile of any dutch-net stand where the same is now 
located in said sound or rivers, unless said seine ground or dutch-net stand is 
owned by the person setting such nets; or shall set or fish any line or row of 
anchor, drift or staked gill nets anywhere in said sound or rivers nearer to any 
other row of such nets than half the length of the longer of said row he shall be 
euilty of a misdemeanor and shall be fined not exceeding one hundred dollars or 
be imprisoned not more than thirty days. And any person who shall willfully 
violate the provisions of this section shall forfeit and pay for each violation of 
the same the sum of one hundred dollars, to be recovered in a civil action by any 
one who will sue therefor; one-half of-said recovery shall inure to the benefit of 
the public school fund: Provided, that nothing in this section shall prevent the 
setting of gill nets in the Chowan river or its tributaries above Holliday’s island: 
Provided further, that one-third of said stream, along the channel, shall be kept 
free from any class of net: Provided further, that no pound net shall be set 
within one hundred yards of any other pound net set by another person in 
Chowan river, north of Holliday’s island. 
Rey., s. 2451 ; 1897, c. 51; 1899, c. 41; 1899, c. 180; 1911, c. 104. 


1985. Albemarle sound: Nets near wharves or Norfolk Southern railroad 
bridge. It is unlawful to set any pound or dutch nets in Albemarle sound 
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nearer to either side of the Norfolk Southern railroad bridge across said sound 
than three hundred yards, or to set any stake, drift, or anchor gill nets nearer to 
either side of said bridge than one-half mile. It is unlawful to set any net of 
any description in front of a wharf, that is, between the pier of any wharf 
now used as a landing for any steamboat and the middle of the stream on which 
the wharf is built. Any person violating the provisions of this section shall be 
guilty of a misdemeanor and fined not less than one hundred dollars or impris- 
oned in the discretion of the court. 
LOU CH G3. 


1986. Croatan marshes: Nets and fishing apparatus near. If any person, for 
the purpose of taking fish, shall between the first day of February and the first 
day of May, of the same year, use or cause to be used, at or within half a mile 
of the marshes separating the waters of.Croatan and Pamlico sounds, any weir, 
hedge, net or seine, he shall be guilty of a misdemeanor. 

Rev.,.s. 2424; Code, s. 3878; R. C., ec. 81, s. 4; 1844, « 40, s. 3. 


1987. Currituck sound: Nets used regulated. It is unlawful for any person 
or persons, firm or corporation to fish in the waters of Currituck sound with 
a drag, haul, seine or any other kind of net of whatsoever kind with a bar of less 
than one and three-eighths inches, or a mesh of less than two and three-quarters 
inches. Any person or persons, firm or corporation violating any of the provi- 
sions of this section shall be guilty of a misdemeanor and fined not more than 


fifty dollars or imprisoned more than thirty days, in the discretion of the court. 
ADT C2 29, 


1988. Pamlico sound: Nets to be set north and south. Every net (unless the 
same be a drag-net and hauled to the shore) which may be used for catching 
shad in that portion of the waters of Pamlico sound lying between a line drawn 
eastwardly from Stumpy Point and Mount Pleasant in Hyde county to a point 
ten miles south of Hatteras inlet in said sound, shall be set and fixed in said 
waters in a direction from north to south, and shall not be used in any other 
manner; and any person offending against this section shall, for every offense, 
forfeit five dollars. 

Rey., s. 2483; Code, s. 3381; 1889, c. 261; R. C., e. 81, s. 7; 1844, c. 40, s. 6. 


1989. Pamlico sound; tributaries, rivers, and waters of Carteret county: Nets 
regulated. There shall be no pound or other tarred nets with a mesh smaller than 
one and one-half inches bar, before tarring, fished in Pamlico, Tar, and Neuse 
rivers, Pamlico sound and the waters of Carteret county, and there shall be no 
pound or stake nets fished within three miles of the inside mouths of Ocracoke 
inlet nor in the principal channel or channels of said inlet nor within one mile 
of said channel or channels until the said channel or channels reach deep water, 
at any time, and the other inlets north of it shall be left under section 1979 
of this chapter. No stake or pound net which shall be fished in any of the 
waters mentioned in this section, without being tarred, shall have a mesh of 
less than one and three-eighths inches bar. The bunt, which must not be longer 
than thirty yards, of all seines and haul-nets fished in the waters of Pamlico, 
Tar and Neuse rivers and Pamlico sound shall not be smaller than one and 
one-eighth inches bar net, but nothing herein shall apply to nets fishing for 
menhaden. Any person violating any of the provisions of this section shall be. 
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euilty of a misdemeanor, and shall be fined not less than one hundred dollars and 

imprisoned at the discretion of the court: Provided, this section shall apply only 

to that part of the year beginning January fifteenth and ending May fifteenth. 
1907, c. 948, ss. 1-4; 1909, c. 540, s. 4. 


1990. Pamlico sound; waters of Pamlico county: Nets regulated. It is 
unlawful for any person or association of persons or corporation to set or cause 
to be set, fish or cause to be fished in Pamlico sound from the mouth of Bay 
river to Neuse river and in Neuse river, more than four pound, pod or 
dutch nets in any one string, with leads of more than two hundred yards in 
length for each pound or net, or at a greater distance than one and one-half 
miles from the shore at right angles or thereabouts from the place opposite where 
such net may be set; and it is unlawful for any person, association of persons 
or corporation to set or cause to be set any pound, pod, or dutch net or string 
of nets of any kind, or fish any such nets nearer to a net or string of nets 
already set and being fished than five hundred yards, and no pound, pod, or 
dutch net nor any lead thereto shall be set other than at right angles or there- 
abouts from the shore. It is unlawful for any person or persons, firm or corpora- 
tion to use, set or fish any drag or haul net in the waters of Smith’s creek or its 
tributaries in Pamlico county. 

It is unlawful for any person or persons or corporation to set or fish or cause 
to be set or fished any pound, pod, or dutch net in the waters of Pamlico county 
on the south or east side thereof, or in Neuse river, of a size smaller than one 
and one-quarter mesh or bar measure or two and one-half inches string measure. 

Any person, persons or corporation who shall violate any of the above provi- 
sions shall be guilty of a misdemeanor, and shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days, in the discretion of the court, 
and shall also forfeit such net or nets any portion of which may be set beyond 
such distance from the shore or set in any manner or place forbidden in this 
section. 

It is the duty of the sheriff of Pamlico county, upon reliable information that 
any person or persons or corporation has set or caused to be set any pound or 
dutch net, or that any portion of any such net has been set at a greater distance 
than one and one-half miles from the shore from the mouth of Bay river to 
Neuse river and from Neuse river to Baird’s creek, or nearer than five hundred 
yards to any nets already set, to ascertain the truth thereof, and if such report 
be correct, take into possession at once any such net so set, and after ten days 
public notice at three public places in his county sell the same at public sale, 
and from the proceeds he shall retain the actual cost of taking such net, and 
a fee for services of two and one-half dollars and the remainder of said proceeds 
he shall pay one-half to the informer and the other to be paid to the county 
treasurer, who shall place the same to the credit of the public school fund of the 
county. 

It is lawful for any person or persons to set pound, pod, or dutch nets in 
the manner prescribed in this section in the waters of Pamlico county and in 
Neuse river upon the north side thereof from its mouth to Baird’s creek, at 
any time during the year, and from the northern end of outer Swan island to 
Adams creek on the south side of Neuse river, from the first day of January to 
the first day of May. 


els, 1913. Gh VolmOmO: 
886 


1991 ; FISH AND: FISHERIES—Arrt.. 10 Ch. 37 


1991. Roanoke sound: Nets in. It is unlawful for any person or persons to 
set any pound nets or any other kind of nets east of a line beginning at a point 
one thousand yards east of Hog Island point and running direct to a point two 
hundred yards east of Broad Creek point; thence following the east shore of 
Roanoke island to Ballast point; or set or fish any pound or dutch nets or any 
other kind of net in that portion of Roanoke sound north of a line extending 
from Ballast point east ten degrees north farther from the shore than one-fifth 
of the width of said sound. Any person violating any of the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction shall be fined or 
imprisoned at the discretion of the court. This section shall not prevent the 
setting of pound nets inside of Shallow Bag bay, and shall apply only to that 
part of each year in which shad and herring fishing is permitted by law in the 
several waters. 

TOS GeO: 

Part 2. Streams 


1992. Black river: Fishing regulated. It is unlawful for any person or per- 
sons to catch or take fish, either by rod or hook, seines, nets, striking, muddying 
the pools or lagoons, feeling by hand, gigging or in any other method or in 
any manner whatsoever, during the months of May, June, July and August, 
excepting Tuesday and Friday of each week in each year, in the waters of Black 
river and its tributaries, in the counties of Pender and Bladen, Any person 
violating the provisions of this section shall be guilty of a misdemeanor, and upon 
conviction fined not less than five dollars nor more than ten dollars or imprisoned 
not more than thirty days, one-half of the fine to be paid to the informer and 
one-half to the school fund. 

1909, c. 478. 


1993. Black river and Mingo creek: Only hook and line. If any person shall 
fish in that part of Black river in Sampson and Cumberland counties and below 
the Atlantic coast line railway bridge, or Mingo creek in said counties below 
the Averasboro and Clinton road otherwise than with a hook and line, he shall 
be guilty of a misdemeanor. 

Rey., Ss. 2471; 1895, c. 276. 


1994. Black river in Bladen, Cumberland and Sampson: Close season. It is 
unlawful for any person to catch with hook and line, seine, or destroy with gun 
or any gig or striking iron the fish in the waters of Black river and its tribu-' 
taries in the counties of Bladen, Cumberland and Sampson from the fifteenth of 
May until the fifteenth of August in each year. Any person violating this sec- 
tion shall be guilty of a misdemeanor and shall be fined not less than ten dollars 
nor more than twenty-five dollars, or imprisoned in the county jail not more 
than thirty days, for each and every offense. 

eee LOLS MC O2aeS) Ls 


1995. Black river and Six Runs: Obstructing channel; lay days. It is unlaw- 
ful for any person or persons to fish in that part of Black river from the Cape 
Fear river to the mouth of Great Coharie, and in that part of Six Runs river 
from its mouth to where it is crossed by the Atlantic coast line railroad, with 
any wire trap, net or contrivance whatever that will obstruct the free passage 
of fish in said waters, from the first day of March to the fifteenth day of June 
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of each year, except from six o’clock p.m. to six o’clock a.m. on Tuesday, Thurs- 
day and Saturday nights. It is unlawful for any person or persons fishing as 
permitted in the foregoing to leave, or permit being left, in the parts of the said 
streams defined in the foregoing, any wire trap, net or contrivance whatever 
that will obstruct the free passage of fish, or any parts of any such wire trap, 
net or contrivance, at any time during which such fishing is prohibited. Any 
person or persons violating the provisions of this section shall be guilty of a mis- 
demeanor, and be fined not more than fifty dollars or imprisoned not more than 
thirty days. 

1907, ¢. 169. 


1996. Cape Fear river: Nonresidents may not fish. If any person who is 
a nonresident of the state shall catch fish, for marketable purposes, in the waters 
of the Cape Fear river, or any of its tributaries, he shall be guilty of a misde- 
meanor, and upon conviction shall be fined or imprisoned at the discretion of the 
court. 

Rey., s. 3416; 1895, c. 230. 


1997. Cape Fear river: Nets and seines regulated. If any person shall use 
any net for catching sturgeon in the waters of New Hanover county, the bars 
of the meshes of which net shall be less than ten inches in the diamond; or shall 
haul a seine or nets or pod fish within three hundred yards of any established 
fishery, except with the nets of such fishery; or shall set or fish any stationary 
nets in the waters of the Cape Fear river, except on the east side thereof and in 
New Hanover county; or shall set any net in said river otherwise than east or 
west; or shall own or control more than one line of nets; or shall operate or fish 
any shad nets in Cape Fear river below the mouth of Brunswick river between 
the twentieth day of April and the fifteenth day of January; or shall set any set 
net or stationary net of any kind in the Cape Fear river north of the mouth 
of the Brunswick river, or in the Brunswick river; or shall operate any drift 
net in the Cape Fear river of more than three hundred yards in length, or shall 
eatch shad in said river with seines or nets from the twentieth of April to the 
fifteenth of January, he shall be guilty of a misdemeanor. The possession of 
a sturgeon net with meshes of a size smaller than allowed by this section shall be 
prima facie evidence of having fished the same. Im setting nets in Cape Fear 
river as allowed by this section the following rules shall prevail: They shall 
begin at a point one hundred yards from the edge of the channel on the east 
side of said river and running thence due east one hundred and twenty yards, 
then leaving a gap of one hundred and twenty yards. Then from the east end of 
said gap another net may be set one hundred and twenty yards only, and to 
continue in the same proportion, always requiring a gap of one hundred and 
twenty yards to intervene between each one hundred and twenty yards of nets 
so set, and no net or sets of nets of any kind shall be placed opposite said gaps, 
within a distance of a half mile of same, and none of the nets so set shall be nearer 
than a half-mile of the west shore of said Cape Fear river. An established 
fishery in the meaning of this section is one where there is a camp for the use of 
the hands, and where the seine or nets and boats used by the said fishery are kept, 
and where the said fishery was established prior to the first day of January, one 
thousand eight hundred and ninety-nine. 

Rey., s. 2468; Code, s. 3403 ; 1901, c. 173; 1899, c. 440; 1881, c. 280; 1907, c. 752. 
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1998. Cape Fear river: Fish traps regulated. If any person shall construct, 
operate or maintain any fish traps in the Cape Fear river, or shall fail to remove 
all traps now in the channel of said river within sixty days from the first day of 
March, one thousand nine hundred and five; or shall fail on the first day of 
June of each year to remove the slats or fingers from any fish trap allowed to be 
operated in said river under this section, he shall be guilty of a misdemeanor. 
This section shall not apply to Brunswick or New Hanover counties or to a fish 
trap which extends to not more than one-third the channel of said river. 

Rey., 8. 2483 ; 1805, c. 500. 


1999. Cape Fear and Northeast rivers: Nets in. It is unlawful to fish with 
dutch, pod, fyke or other pound nets, or stake or stationary nets, or nets of like 
kind, in the waters of the Cape Fear river below the mouth of Black river, 
twelve miles above Wilmington, or in the waters of Northeast river below the 
Castle Hayne bridge. Drift nets shall be permitted in the waters of the Cape 
Fear river within the territory as above described in this section, and its tribu- 
taries, between February first and May first of each year. Any person violating 
the provisions of this section shall be guilty of a misdemeanor and fined not less 
than fifty dollars or imprisoned not less than thirty days. 

1909 SC Sale a LOM eZ es 


2000. Cape Fear, Northeast, and Black rivers: Obstructing fish; fishing between 
Saturday evening and Monday evening. If any person shall with seines or nets 
of any kind catch any fish in the waters of the Cape Fear river from its mouth 
to the Bladen county line, or in the waters of the Northeast Cape Fear or Black 
rivers in Pender county between six o’clock p. m. on Saturday and six o’clock 
p-m. on Monday, or shall obstruct the free passage of fish in the waters of said 
rivers, he shall be guilty of a misdemeanor. 

Rey., s. 2470; 1885, c. 226; 1887, c. 71; 1907, c. 811. 


2001. Cape Fear river, northeast branch: Seines, nets and traps. If any per- 
son shall fish in the northeast branch of the Cape Fear river with seine, net or 
trap, from the twenty-third day of February to the first day of July of any year, 
between the hours of six o’clock p.m. on Saturday and six o’clock p.m. on Mon- 
day of each week, or shall at any time use more than one seine at a time in any 
fishing hole in said river, or use, set or place in said river any hedge, trap or 
other obstruction which will prevent the free passage of fish up said river, which 
said hedge, trap or other obstruction shall extend more than one-third across the 
main channel of the said river, he shall be guilty of a misdemeanor. This section 
shall not apply to that portion of said river which lies between the city of Wil- 
mington and a point on said river known as The Three Cypresses, twelve miles 
distant from said city of Wilmington. 

Reyv., s. 2469; 1889, c. 182; 1891, c. 198. 


2002. Goose and Oyster creeks: Drag or haul nets unlawful. It is unlawful 
for any person or persons to fish with a drag or haul net of any description in 
the waters of Oyster creek and its tributaries and Goose creek or its tribu- 
taries (said creek being a dividing line between the counties of Pamlico and 
Beaufort). Any person or persons violating the provisions of this section shall 
be deemed guilty of a misdemeanor and shall be fined or imprisoned, or both, in 
the discretion of the court. 


1907, ¢. 222; P. L. 1911, c. 381. 
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2003. Little river: Obstructions in. If any person shall place any obstruction 
in Little river, dividing the counties of Pasquotank and Perquimans, and allow 
it to remain for a longer time than ten days, he shall be guilty of a misdemeanor, 
and fined not less than five dollars nor more than ten dollars: Provided, nothing 
in this section shall be so construed as to prohibit citizens from fishing with 
dip-nets in said river during the months of March and April in each year. 

Rey., s. 2443; Code, s. 3400; 1881, c. 18. 


2004. Lumber river: Close season for traps in. It is unlawful for any per- 
son to set any trap for the purpose of catching fish in Lumber river or its 
tributaries in Columbus and Robeson counties, between the first day of April 
and the first day of September in any year. Any person violating the provi- 
sions of this section shall be guilty of a misdemeanor and upon conviction shall 
be fined not more than fifty dollars or imprisoned not more than thirty days. 

1907, c. 608. 


2005. Lumber river and waters of Robeson, Columbus, Hoke, and Scotland: 
Fishing regulated. It is unlawful for any person, firm or corporation to fish 
with seine, trap, nets, or by gigging, muddying, striking, dynamiting, shooting, 
or using lime or other chemicals by which fish may be killed, in Lumber river or 
any of its tributaries, or other rivers, lakes, ponds, or swamps of Robeson, 
Columbus, Hoke and Scotland counties: Provided, that gill nets may be set in 
these waters during six months in each year, beginning with October and ending 
with March: and Provided further, that in Robeson and Hoke counties owners 
of private lakes and ponds may fish therein with seines, nets or traps from July 
first to September thirtieth. 

Any person, firm, or corporation violating this section shall be guilty of 
a misdemeanor, and on conviction shall be fined not more than fifty dollars nor 
less than ten dollars, the fine to be paid to the school fund of the county in which 
the offense was committed, or imprisoned not more than thirty days nor less than 
ten days in the county jail, the county commissioners of said counties having the 
privilege of sending the said person or persons so convicted to the chain-gang 
of their respective counties or to hire them out in case there is no chain-gang. 
The police force of said counties have full power and authority to arrest, without 
warrant, any and all persons violating this section. 

RP. be 191556. 358) Ps las 1917) ce, 868, 415. 


2006. Moccasin river and Big and Little Contentnea creeks: Obstructions and 
nets in. It is unlawful for any person or persons to hedge or otherwise obstruct 
the free passage of water, fish, timber, rafts or boats in the run of Moccasin 
river or Big Contentnea creek, from Rountree’s bridge in Wilson county to the 
mouth of said river or creek, or to make any like obstruction in the run of Little 
Contentnea creek. It is unlawful for any person or persons to fish with traps 
of any description in the waters of either of said streams, except from Roun- 
tree’s bridge to Barefoot’s mill: Provided, no hedge or trap shall obstruct more 
than one-third of the waters of Contentnea creek. Any person who shall vio- 
late any of the provisions of this section shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined not less than five dollars and not more than 
fifty dollars or imprisoned not more than thirty days; and one-half of the fine 
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so imposed shall be paid to the person who reports such offenses to the proper 
lawful officer, and the other half to the common school fund of the county in 
which the misdemeanor is committed. 

1907, c. 615; Ex. Sess.; PoL. 1913, ¢: :252. 


2007. Neuse and Trent rivers: Stationary, set, or dutch nets. No person or 
association of persons shall set or place or cause to be set or placed any stationary, 
set or dutch nets in either Neuse or Trent rivers above the point of conflux of 
the said Neuse and Trent rivers. That no person or association of persons or 
corporation shall set, cause to be set, fish or cause to be fished, use or cause to be 
used any dutch net, pound net or other stationary trap net or seine of similar 
description, by whatever name known, in the waters of Neuse river above 
Wilkinson’s point, on Pamlico side. Any person or association of persons set- 
ting or placing any nets, as described above, on any day or part of a day, above 
the point of conflux of the said Neuse and Trent rivers, shall be guilty of a misde- 
meanor. Any person or association of persons or corporation setting or placing 
or causing to be set or placed any nets, as described above, on any day or part of 
a day, above Wilkinson’s point, in Neuse river, shall be guilty of a misdemeanor. 
Any person or association of persons or corporation violating the provisions of 
this section shall upon conviction be fined fifty dollars or imprisoned thirty days 
for each and every violation. Any party who is the informant against any one 
violating this section shall, upon conviction of such person so violating the 
section, receive one-half of the fine prescribed. 

1909, c. 801; P. L. 1911, ¢. 616. 


2008. Neuse and Trent rivers: Size of seine bars regulated. If any person 
shall use any drag-net or seine with bars of less size than one and a quarter inch 
in the Neuse and Trent rivers, or in any of the tributaries thereof, except for 
the purpose of catching herring, from the fifteenth day of January to the fif- 
teenth day of May of each year, he shall be guilty of a misdemeanor, and fined 
not less than five nor more than fifty dollars for every offense. This section shall 
not apply to the waters of the Neuse and its tributaries above the Wayne and 
Johnston county line. 

Rev., s. 2454; Code, s. 3395; 1881, c. 146, ss. 1, 2. 


2009. Neuse river: Obstructions in, by dams, nets, etc. Any person who shall 
construct a dam, put in traps, dutch net, wire seine, or anything else in Neuse 
river between its mouth and the Falls of Neuse in Wake county, for the purpose 
of obstructing the passage of fish in said river, shall be guilty of a misdemeanor 
and be fined not exceeding fifty dollars or imprisoned not exceeding thirty days: 
Provided, this section shall not apply to seines, set nets, running or skimming 
nets: Provided, this section shall not prevent the use of traps in Wayne county, 
where the trap and its wings do not extend more than one-third across the 
stream. 


Rey., s. 2474; Code, s. 83422; 1885, c. 391; 1893, c. 354; 1883, c. 301, ss. 1, 2; 1895, c. 408; 
1901, c. 395. 


2010. Neuse river: Certain nets regulated. If any person shall use or cause 
to be used any dutch net, pound net, or other stationary trap net, or seine of 
similar description, by whatever name known, in the waters of Neuse river for 
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the purpose of taking fish therefrom, except the ordinary set net in use in said 
river prior to the first day of January, one thousand eight hundred and ninety- 
seven, he shall for each day’s use thereof as aforesaid forfeit and pay the sum 
of fifty dollars. The penalties herein created shall be recovered by warrant before 
any justice of the peace in the counties of Carteret, Craven and Pamlico or 
Lenoir, and shall be applied to the use of the public schools of said counties, and 
such offender, in addition to the penalties contained in this section, shall be 
guilty of a misdemeanor and shall be fined not less than one hundred dollars 
nor more than five hundred dollars, or imprisoned in the county jail not less 
than six months nor more than twelve months: Provided, that a resident and 
citizen of the state may fish with dutch, trap or pound nets in the waters of 
Neuse river on the Pamlico side of said river between the mouth of said river 
and Upper Broad creek not more than five hundred yards from the shore. 


Rey., s. 2453; Code, s. 3397; 1897, c. 145; 1899, ec. 299, 422, 485; 1901, c. 74; 1908, c. 704; 
1905, ¢: 817. 


2011. Pamlico and Tar rivers: Dutch, etc., nets prohibited. If any person 
shall set down or fish any dutch, pod, fyke or pound net or net of like kind in 
the waters of Pamlico or Tar rivers or their tributaries except in the manner, 
and in the part, and during the time, which such nets are by law allowed to be 
fished, he shall be guilty of a misdemeanor, and shall be fined not less than fifty 
dollars nor more than one hundred dollars, and shall be imprisoned in the county 
jail not less than thirty and not more than sixty days. 

Rev., s. 2428; Code, s. 3417; 1908, c. 52. ° 


2012. Pamlico and Tar rivers: Lay days. If any person, from the fifteenth 
day of February to the tenth day of May of every year, from twelve o’clock 
meridian of Saturday until sunrise Monday morning of each week, shall fish 
any seine, set net, drift net, or any other net of any name or kind whatever, 
in the waters of Pamlico or Tar rivers and tributaries, except bow or skim nets, 
he shall be guilty of a misdemeanor. 

Rey., s. 2427; Code, s. 3416; 1883, c. 137, s. 3. 


2013. Pamlico river: Dutch, etc., nets allowed under regulation. It shall be 
lawful to fish with dutch, pod, fyke or other pound nets, or nets of like kind, in 
the waters of Pamlico river below a line beginning on the southern shore of 
Pamlico river at Maule’s point, and running due north to a point on the north- 
ern shore of said river: Provided, that no dutch, pod, fyke or pound net, or 
other net of like kind, shall extend out in said river more than one-fourth of 
the distance across said river from the shore, and that none of said dutch, pod, 
fyke or pound nets shall be set, placed down or fished nearer to each other than 
five hundred yards, measuring up and down the river; nor shall they be placed, 
set down or fished within five hundred yards of any seine beach in actual use 
for hauling a seine, nor within one mile of the mouth of Bath creek: Provided, 
no nets of the kind enumerated in this section, or other nets of like kind, shall 
be placed down, set or fished in said rivers between the tenth day of May and 
the first day of July in any year. Any person violating the provisions of this 
section shall be guilty of a misdemeanor, and shall be fined not less than fifty 
dollars nor more than one hundred dollars, in the discretion of the court. 

Rey., 8. 2429; Code, s. 3417; 19038, c. 52; 1909, c. 540, s. 1; 1909, ¢. 700. 
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2014. Perquimans river: Nets in, regulated. If any person shall fish with 
any seine, or set any dutch net or hedge within one mile of a straight line com- 
mencing at Stephenson’s point on the north side of Perquimans river and run- 
ning in a southwesterly direction to the nearest point of land on the south side 
of said river known as Belgrade bluff, or shall haul any seine or set any dutch 
net or other kind of net so as to extend beyond the middle of said river at any 
part thereof, he shall be guilty of a misdemeanor. 

Reyv., s. 2441; 1898, c. 147, ss. 1, 2, 4. 


2015. Roanoke river: Drift nets in, regulated. It is unlawful to fish any 
drift nets in the Roanoke river over twenty yards in length, and no net shall 
drift within three hundred yards of another net and no two nets shall drift 
abreast of each other. Any person violating the provisions of this section shall be 
guilty of a misdemeanor and fined not less than one hundred dollars or impris- 
oned in the discretion of the court. 

1911, ¢. 163, s. 3. 


2016. Scuppernong river and Lake Phelps: Nets in, regulated. It is unlaw- 
ful for any person, firm or corporation to set or in any manner fish with more 
than one hundred yards of gill nets within the waters of Lake Phelps or Scup- 
pernong in Tyrrell and Washington counties, or to set or in any manner fish 
with more than one pound, pod, or dutch net, and shall be restricted to the 
months of February, March, and April of each year. Any person, firm, or 
corporation violating this section shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined not more than fifty dollars or imprisoned not 
more than thirty days. 

£909, ¢) 8783 1911, e129. 


2017. Scuppernong river: Nets obstructing channel or near bridges. If any 
person shall set any kind of a fish weir or pod net, gill net or net of any kind 
in the Scuppernong river using more than one-half of the channel of said river, 
or within one hundred yards of the public bridges at Columbia and the Cross 
landing, crossing said river, he shall be guilty of a misdemeanor, and fined a sum 
not to exceed fifty dollars, or imprisoned not to exceed thirty days: Provided, 
this section shall not apply to the hauling of seines. 

Rev., s. 2445; Code, s. 83408; 1885, c. 18; 1903, c. 91. 


2018. Scuppernong river and tributaries: Obstructions and nets in. It shall 
be unlawful for any person, firm or corporation to set or fish any net or place any 
other obstruction of any kind within one hundred and fifty yards of the mouth 
of any creek or drainway emptying into Scuppernong river; or for any person, 
firm or corporation to set or fish any net or place any obstruction more than one- 
third of the total width of Scuppernong river at the point of setting the same: 
Provided, this section shall not apply below Cross Landing bridge. Any person, 
firm or corporation violating the provisions of this section shall be guilty of a 
misdemeanor. 

Peli OLo.e: SS. 


2019. Scuppernong river: Nets near Norfolk and Southern railroad bridge. 
It is unlawful for any person to fish any pound or dutch nets within fifty yards 
of the Norfolk and Southern railroad bridge across Scuppernong river. Any 
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person violating this section shall be guilty of a misdemeanor and punished by 
a fine of not more than one hundred dollars nor less than twenty-five dollars, in 
the discretion of the court. 

Hx. Sess. 1908, c. 82; 1909, c. 119. 


2020. Trent river: Use of nets regulated. If any person shall set any trap, 
dutch, pound or pod net of any description whatever in Trent river, or shall at 
any time extend his set nets more than one-third the distance across the Trent 
river from either side, or shall set any net nearer to any other net than one 
hundred yards either on the same or on the opposite side of the river, or shall 
fish with seines or set nets of any description in Trent river from its mouth to 
upper Tucker bridge, between the hours of twelve o’clock noon on Saturday and 
twelve o’clock noon on Monday of each week, or shall set or haul a net or seine 
of any description between the town of Trenton and Brown’s mill on said river 
from the sixteenth day of May to the first day of August in each year, he shall 
be guilty of a misdemeanor and shall be fined not less than five dollars nor more 
than ten dollars or be imprisoned not less than ten nor more than thirty days. 

Reyv., s. 2455; Code, s. 8897; 18938, c. 447; 1897, c. 294. 


Part 3. Counttes 


2021. Counties on Pamlico sound: Size of fish caught or sold. It is unlawful 
for any person to buy, sell, offer for sale, or to have in his possession any blue- 
fish, trout or drum under eight inches in length, or any mullet under six inches 
in length, or any croakers, spots and hogfish under five inches in length, or sea 
mullet, flounders, mackerel and hickory shad less than eight inches long, or 
butterfish and steerfish less than four and one-half inches long, at any time 
during the year. Any person or persons violating any of the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction shall be fined not 
less than ten dollars nor more than fifty dollars. This section shall only apply 
to the counties of Beaufort, Carteret, Dare, Hyde, and Pamlico. 

1909, c. 474, ss. 3, 4; 1909, c. 906. 


2022. Brunswick, New Hanover and Pender: Size of bars in nets. If any 
person shall use in any of the waters of Brunswick, New Hanover and Pender 
counties any nets, seines, set-downs, fish traps or any other nets of any descrip- 
tion for the purpose of taking fish, the bars of the meshes of which nets, seines, 
set-downs, or fish traps shall be less than one and one-eighth inches in length, 
he shall be guilty of a misdemeanor. 

Rev., S. 2470; 1885, ce. 226; 1887, ¢. 71. 


2023. Brunswick, Cumberland, New Hanover, Sampson, and Harnett: Close 
season for fish. If any person shall catch or destroy with seines, nets, firearms, 
bows and arrows, or by muddying or stirring the waters, or by striking any fish 
of any kind in the waters of Black or South rivers, or the waters of Big Coharie, 
Little Coharie, Bear Skin and Big swamps in the counties of New Hanover, 
Sampson, Cumberland and Harnett, and of the waters of Six Runs in the 
counties of New Hanover and Sampson, and of the waters of the Cape Fear 
river in the counties of New Hanover and Brunswick, and of the northeast 
branch of the Cape Fear river in the county of New Hanover, between the 
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fifteenth days of May and August of each year, he shall be guilty of a misde- 
meanor, and fined not to exceed five dollars. 
Rev., s. 2472; Code, s. 3409; 1889, c. 414; 1871-2, c. 152; 1879, c. 283; 1881, c. 369. 


2024. New Hanover, Onslow, and Pender: Purse nets and seines for food fish. 
It is unlawful for any person, firm, or corporation to catch any food fish in 
a purse seine or purse net in any waters within the limits of New Hanover, 
Onslow and Pender counties, extending to the extreme limits of the state’s 
jurisdiction in and over such waters, making the boundaries of said counties to 
which said waters shall extend to be the distance of three nautical miles, 
measured from the outer beach or shores of said counties out into the waters 
of the Atlantic ocean. Any waters within a distance of three miles of any 
beach or shore of said counties shall be deemed the waters of said counties for the 
purpose of this section. It is unlawful for any person, firm, or corporation to 
purchase, trade for, or deal in, or sell any food fish caught as is set forth above. 
Any person, firm, corporation, partnership, or association who knowingly rents, 
leases or permits to be used any purse seine or purse net, rents or leases any 
vessel, boat or steamer upon which is used a purse seine or purse net in the 
catching of food fish in the waters of said counties shall be guilty of a misde- 
meanor. Any person who furnishes information upon which any person, firm, 
or corporation shall be convicted of. a violation of any of the provisions of this 
section shall be entitled to one-half of the fine imposed therefor. 

Jie] DSei B las onal 


2025. Beaufort: Nets regulated in certain creeks. It is unlawful for any per- 
son or persons to use or fish with any drag nets, purse nets, drop nets, fyke nets, 
thrash nets or any set or gill nets longer than thirty yards on top line, in the 
waters of Bath creek, Blount’s creek, Jordan’s creek, Pungo creek, Wright’s 
creek, or their tributaries, in Beaufort county, during the months of March, 
April, May, June and July of each and every year. Any person or persons 
violating the provisions of this section shall be guilty of a misdemeanor, and 
upon conviction fined not exceeding fifty dollars or imprisoned not more than 
thirty days for each offense. 

1909, c. 586. 


2026. Beaufort: Fishing by residents in Bath creek. It is lawful for any 
person or persons who are resident citizens of Beaufort county to fish with 
any kind of nets, except pound nets or purse nets, in the waters of Bath creek 
from Bath creek bridge to the mouth of said creek. 

P. L. 1911, ec. 547. 


2027. Beaufort: Certain nets in Blount’s creek. It is unlawful for any per- 
son or persons to use or fish with any drag net or slash net in the waters of 
Blount’s creek or its tributaries. Any person or persons violating the provi- 
sions of this section shall be guilty of a misdemeanor, and upon conviction shall 
be fined not exceeding fifty dollars or imprisoned not exceeding thirty days for 
each offense. 

12 Ile TBAB es IPAU: 


2028. Beaufort: Certain nets in Durham and Lee’s creeks. It is unlawful 
for any person to catch fish with seine, drag nets, purse nets, thrash nets or haul- 
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ing nets of any description in the waters of Durham creek, Lee’s creek, or their 
tributaries, in Beaufort county. Any person violating this section shall be 
deemed guilty of a misdemeanor, and on conviction shall be fined not less than 
five nor more than ten dollars for each and every offense. . 

1907, c. 439. 


2029. Beaufort: Certain nets in Nixon’s creek. It is unlawful for any per- 
son or persons to use or fish with any drag nets, purse nets, or pound nets in the 
waters of Nixon’s creek in Beaufort county. Any person or persons violating 
the provisions of this section shall be guilty of a misdemeanor, and upon convic- 
tion fined not exceeding thirty dollars or imprisoned not more than twenty days 
for each offense. 

PREF LO ex525: 


2030. Beaufort: Certain nets in North creek. It is unlawful for any person 
or persons to use or fish with any drag nets, purse nets, drop nets or fyke nets 
in the waters of North creek and its tributaries in Beaufort county. Any per- 
son or persons violating the provisions of this section shall be guilty of a misde- 
meanor and fined not exceeding fifty dollars or imprisoned not more than thirty 
days for each offense. 

1907, C: 629: 


2031. Bladen: Manner of fishing in Brown marsh and Horseshoe swamps. 
It is unlawful for any person to fish with a seine or by muddying the water or 
by means of any lime, dynamite, or any other such material or substance in 
Brown marsh and Horseshoe swamps in Bladen county. Any person violating 
this section shall be guilty of a misdemeanor, and upon conviction shall be fined 
not more than fifty dollars or imprisoned for thirty days. This section shall 
apply only to Brown Marsh township in Bladen county. 

Jedd By USM My ion val lfesr( 


2032. Bladen: White lake; hook and line only. It is unlawful to catch, kill, 
or destroy fish in White lake in Bladen county by means of nets, traps, by gig- 
ging, by shooting, or by any other means or methods, except by hook and line: Pro- 
vided, that set hooks, bobs, and trolls shall be construed as being hooks and lines. 
Any person violating the provisions of this section shall be guilty of a misde- 
meanor, and fined not exceeding fifty dollars or imprisoned not exceeding thirty 
days. 

Pia Lols Caco. 


2033. Brunswick: Mullet fishing; purse nets. If any person, firm or corpora- 
tion shall fish for and catch any mullets with any purse seine or purse net in 
the waters within the limits of Brunswick county, extending to the extreme 
limits of the state’s jurisdiction in and over said waters—and for the purpose of 
this section, any portion of any water within a distance of three nautical miles 
from the outer shores of said county shall be deemed the waters of said county— 
or if the master or any employee on any steamboat engaged in fishing for 
menhaden or fatbacks shall discharge from said boat fish offal, blood or slime 
within a distance of one-half of a mile of any established mullet fishery on the 
Brunswick county coast between the first of August and the thirty-first of 
December of each year, he shall be guilty of a misdemeanor, and upon conviction 
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shall be fined or imprisoned at the discretion of the court. For the purposes 
of this section an established fishery is declared to be that point on the beach 
occupied by the surfboat and seine in regular use. 

Rev., s. 2481; 1905, c. 748. 


2034. Brunswick: Nonresidents must have license. It is unlawful for any 
nonresident of this state to engage in the business of gathering oysters, clams 
and terrapins for gain, or for market, within the limits of Brunswick county 
without first obtaining from the county commissioners of said county a license 
to carry on such business, which license may be granted by the county commis- 
sioners of said county upon paying to the treasurer of said county, to be used for 
county purposes, the sum of fifty dollars for each nonresident engaged in such 
business, and twenty-five dollars for each nonresident hand employed: Provided, 
that such license so granted shall be for one year and shall expire on the first 
day of October of each year. Any person or persons violating the provisions of 
this section shall be guilty of a misdemeanor. 

LOOT, Ca05: 


2035. Carteret: Cedar Island township; hauling nets with power. It is 
unlawful for any person or persons, firm or corporation to pull any haul net 
within the waters of Cedar Island township, Carteret county, with steam, gaso- 
line or any other motor power. Any person or persons, firm or corporation 
violating the provisions of this section shall be guilty of a misdemeanor, and be 
fined or imprisoned, or both, in the discretion of the court. 

1915, c., 281. 


2036. Carteret: Use of dutch nets. If any person shall use or cause to be 
used any dutch net, pound net or other stationary trap, net or seine of similar 
description, by whatever name known, in the waters of Carteret county for the 
purpose of taking fish therefrom, he shall for each day’s use thereof forfeit and 
pay the sum of fifty dollars. The penalties herein created shall be recovered by 
a warrant before any justice of the peace in the county of Carteret, and shall be 
apphed to the use of the public schools of said county; and such offender, in 
addition to the penalties contained in this section, shall be guilty of a misde- 
meanor, and fined not less than one hundred dollars nor more than five hundred 
dollars, or imprisoned in the county jail not less than six months nor more than 
twelve months: Provided, this section shall not apply to the ordinary set nets 
heretofore in use in the waters of said county. 

Rey., s. 2435; Code, s. 3420; 18838, c. 199. 


2037. Carteret: Size of seine mesh. If any person shall catch mullets in the 
waters of Carteret county with a seine or net having a mesh of less than one 
and one-eighth inch, he shall be guilty of a misdemeanor and fined not more 
than fifty dollars or imprisoned not more than thirty days. 

Rey., s. 2484; 1895, c. 25; 1908, c. 508. 


2038. Carteret: Length of nets; joining together. It is unlawful for any 
person, firm, corporation, or syndicate, to fish any net or seine in the waters of 
the state of North Carolina within the boundaries of Carteret county more than 
two hundred and seventy-five yards in length: Provided, this length shall not 
apply to purse seines used for the purpose of catching menhaden (fatbacks) 
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only. Any person, firm, corporation, or syndicate violating this section shall 
be guilty of a misdemeanor, and upon conviction shall be fined not more than 
fifty dollars or be imprisoned not more than thirty days, in the discretion of the 
court. Each day said nets or seines are fished shall constitute a separate offense 
under this section. 

IMG, dO Ce ak 


2039. Carteret: Joining nets together. When a condition arises that a crew 
of fishermen find it advantageous to join two or three nets together for the pur- 
pose of temporary fishing, it shall be lawful under this section to do so under the 
following rules and regulations, namely: Provided: (a) The total length of nets 
joined together shall not exceed eight hundred and twenty-five yards. (b) That 
not more than one of the nets, whose length shall not exceed two hundred and 
seventy-five yards, as provided in the preceding section, shall be owned by any 
one person, firm, corporation, or syndicate thus fishing. (¢c) That not less than 
two men shall be permitted to fish with each net thus joined together. (d) That 
no position or haul shall be held by anchoring boat (except when occupied by 
men fishing same), buoys, stakes, or any other device. (e) That no seines or 
nets shall be hauled by capstans. (f) That no nets of smaller mesh than 1°¢ inch 
bar or 2% inch stretched measure shall be joined together for the purpose of fish- 
ing under this section. (g) That each net thus joined shall have two stafis. 
Any person violating any of the provisions of this section shall be guilty of a 
misdemeanor, and upon conviction shall be fined not less than two hundred dollars 
or imprisoned not less than six months. 

This section applies only to the waters of the state within the boundaries of 
Carteret county, and within such waters it does not authorize the fishing of nets 
joined as specified at any stationary fishery, or where the said waters are of less 
width than one and one-fourth miles. 

LOT Cael SON shez: 


2040. Carteret: Obstructions to fish prohibited. If any person shall obstruct 
any navigable water or passageway for fish in Carteret county by placing 
bushes, posts or any stationary material or fixtures in such a manner as to pre- 
vent the free passage of fish, he shall be guilty of a misdemeanor and fined not 
less than one hundred dollars. Nothing in this section shall be construed to 
prohibit any person from using a lawful net or seine in any way or manner except 
as a Stop net or seine. This section shall not apply to any net that the fish can 
pass freely by one end. 

Rey., s. 2486; 1908, c. 520. 


2041. Carteret: Pound nets in Neuse river. It is lawful to fish pound nets 
from January first to May fifteenth of each year within the waters of that por- 
tion of Carteret county with a line beginning at the northwest point of out- 
ward Swan island, running a due north course; from such line running up the 
Neuse river to the spar buoy at the entrance of Adams creek: Provided, that 
not more than five nets shall be set in any one stand: Provided further, that not 
more than one-fourth of the river in width shall be used for the purpose of 
fishing under this section. Any person, firm, corporation, or syndicate fishing 
with pound nets in the waters of Carteret county at any other time except as 
prescribed in this section shall be guilty of a misdemeanor, and upon conviction 
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shall be fined not less than two hundred dollars or imprisoned not less than six 

months, in the discretion of the court. It is expressly enacted that every day 

such fishing is done in violation of this section shall constitute a separate offense. 
191d, es 128: 


2042. Carteret: Purse nets for mullet prohibited. If any person shall fish 
for or catch any mullets with any purse seine or purse net in any waters within 
the limits of Carteret county, extending to the extreme limits of the state’s 
jurisdiction in and over such waters, he shall be guilty of a misdemeanor and be 
fined not less than five hundred dollars or imprisoned not less than one year. 
For the purposes of this section the following boundaries are hereby declared 
to be the boundaries to which the waters of said county extend, to wit: A dis- 
tance of three nautical miles, measured from the outer beach or shores of Carteret 
county out and into the waters of the Atlantic ocean; and any portions of any 
water within a distance of three miles from said waters of the Atlantic ocean 
to any beach or shore of said county shall be deemed the waters of said county 
for the purposes of this section. 

Rey., s. 24387; 1908, c. 583; 1905, ec. 274, 508. 


2043. Carteret and Onslow: Purse nets prohibited for food fish. It is unlaw- 
ful for any person, firm or corporation to catch any food fish in a purse seine 
or purse net in any waters within the limits of Carteret and Onslow counties 
extending to the extreme limits of the state’s jurisdiction in and over such waters, 
making the boundaries of said county to which said waters shall extend to be the 
distance of three nautical miles, measured from the outer beach or shores of 
Carteret and Onslow counties out into the waters of the Atlantic ocean. Any 
waters within a distance of three miles of any beach or shore of said counties 
shall be deemed the waters of said county for the purposes of this section. It is 
unlawful for any person, firm or corporation to purchase, buy, or trade for, or 
deal in, or sell any food fish caught as is set forth in this section. Any person, 
firm or corporation violating any provision of this section shall be deemed guilty 
of a misdemeanor, and shall be fined not less than three hundred dollars nor more 
than five hundred dollars, or imprisoned, in the discretion of the court. Any 
person who shall furnish information upon which any person, firm or corpora- 
tion shall be convicted of a violation of any of the provisions of this section 
shall be entitled to one-half of the fine imposed therefor. 

1907, c. 857; 1911, ce. 126, 204. 


2044. Chatham: Fishways in Haw river. All persons maintaining dams 
across Haw river in the county of Chatham shall, upon thirty days notice from 
the board of commissioners of said county, establish fishways in said dams; 
and if said fishways shall not be made within three months from the service 
of the notice, said persons so offending shall be guilty of a misdemeanor, and 
fined at the discretion of the court. 

Reyv., s. 2476; Code, s. 3402; 1881, c, 343, ss. 1, 2. 


2045. Clay: Fishing regulated. It is unlawful for any person or persons to 
fish the waters of Clay county in any other manner than hook and line. Any 
violator of this section shall be guilty of a misdemeanor and fined not less than 
twenty-five dollars, or imprisoned not less than thirty days. 

P. L. 1919, ¢. 407. 
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2046. Columbus: Lumber river; fishing regulated. It is unlawful for any 
person, firm or corporation to fish with seine, traps, gigging, striking, or dyna- 
miting, by shooting with gun or rifle in Lumber river or its tributaries in Colum- 
bus county: Provided, this section shall not apply to any person fishing on his 
own lands or those who may have written consent of the owner of the land where 
fishing. It is unlawful for any person, firm or corporation to fish with gill 
net in Lumber river or its tributaries in Columbus county, except during the 
months of October, November, December, January and February. Any person 
violating this section shall be guilty of a misdemeanor, and upon conviction shall 
be fined not more than fifty dollars nor less than ten dollars, one-half to go to 
the informant, or imprisoned not more than thirty days nor less than ten days in 
jail, with authority to the county commissioners of Columbus county to hire out 
such convict. 

P; Li 1913; ¢. 740: 


2047. Columbus: Traps and nets in Porter swamp. It is unlawful for any 
person or persons to set any fish traps or nets in the waters of Porter swamp 
in Columbus county in such manner as to prevent the free passage of fish. 
Any person violating the provisions of this section shall be guilty of a misde- 
meanor and shall be fined not less than ten dollars nor more than twenty-five 
dollars, or imprisoned not less than ten days nor more than thirty days for each 
offense. 

Pail ices: 


2048. Currituck county: Fishing in Atlantic township. It is unlawful for 
any person or persons to catch fish with seine or set net, or nets of any kind, in 
the waters of Atlantic township between the fifteenth day of April and the 
twentieth day of October in each year, within the following boundaries in -said 
township: Beginning at a cedar stump standing on the beach north of Caffie’s 
inlet life-saving station and extending a west course five hundred yards from 
the shore; thence paralleling the shore a southerly course to the Dare county 
line. It is unlawful to set any pound or dutch nets in the waters of said town- 
ship. Nothing herein shall prevent the catching or selling of twenty-five pounds 
of fish on any one day for home consumption; nor prevent the catching of eels, 
mullets and herrings at any time during each year; nor prohibit fishing at night. 
Any person violating the provisions of this section or any part thereof shall 
be guilty of a misdemeanor for each and every offense, and upon conviction 
shall be fined not more than fifty dollars nor less than twenty dollars or im- 
prisoned not more than thirty days. 

1909; c. 619. 


2049. Currituck county: Dutch nets in Currituck sound. If any firm, com- 
pany or corporation shall operate or cause to be operated in the waters of Curri- 
tuck county, or be interested in any manner whatsoever in more than six pound 
or dutch nets, or use more than one hundred yards of hedging to a net, or set 
a stand of such nets exceeding eight hundred yards in length from land to the 
extreme outward end; or if any person shall set any pound or dutch nets to the 
east of the center of Currituck sound, except that part from the west point of 
Mackey’s island north of the Virginia line; or if any person shall leave any 
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landing or anchorage before sunrise for the purpose of fishing in Currituck 
sound or tributaries, or shall continue to fish after dark, he shall be guilty of 
a misdemeanor and be fined not less than twenty-five nor more than fifty dollars. 
This section shall not prohibit fishing after dark in that part of said sound west 
of a line beginning at the north point of Bell’s island, thence north not more 
than one thousand yards from the mainland to the mouth or entrance of Tull’s 
creek, nor night fishing between the thirty-first day of March and the twentieth 
day of October five hundred yards from the shore from Martin’s point to Kitty 
Hawk bay. 
Rey., s. 2480; 1905, c. 278, ss. 3-7. 


2050. Currituck county: Shipping or selling fish. If any person shall catch 
or capture any fish with nets or other appliances in the waters of Currituck 
county between the fifteenth day of April and the twentieth day of October 
of each year, or shall sell or ship out of the county or state any fresh fish between 
said dates; or if any person shall be found with more than twenty-five pounds 
of freshwater fish in his possession between the thirty-first day of March and 
the twentieth day of October of each year, herrings, mullets, shad and eels 
excepted; or if any person shall in said county catch eels for market between 
the thirtieth day of April and the twentieth day of September following in 
each year, he shall be guilty of a misdemeanor and be fined not more than fifty 
dollars and not less than twenty-five dollars. Any citizen may eatch not to 
exceed twenty-five pounds at any time for home consumption, and sell or give 
not more than ten pounds to any one person in one day. 

Rey., s. 2431; 1905, c. 273, s. 1; 1907, ec. 520. 


2051. Currituck county: Right of search. If any constable, game warden or 
justice of the peace of Currituck county shall be informed, or have cause to 
suspect, that either of the two preceding sections is being violated, he is hereby 
authorized and empowered to examine the contents of any fishing boat, or pack- 
ages in transit, and any person or common carrier refusing to exhibit the con- 
tents of any fishing boat or package to such officer shall be guilty of a misde- 
meanor, and shall be fined not less than twenty-five and not more than fifty 
dollars. 

Rev., Ss. 2482; 1905, c. 278, ss. 2, 7. 


2052. Dare: Dutch and pound nets prohibited. It is unlawful for any per- 
son, firm or corporation to set any dutch or pound net within the space or-area of 
water bounded and described as follows: Beginning at Hollowell’s wharf, at 
Nag’s Head, and running thence a due west course to the channel in Roanoke 
sound; thence northwest to the Currituck county line; thence with said Curri- 
tuek county line to the shore. 

Any person violating this section shall be guilty of a misdemeanor and upon 
conviction shall be fined fifty dollars or imprisoned thirty days in the discretion 
of the court. 

1913S C113! 


2053. Dare: Fishing in Kitty Hawk bay regulated. If any person shall 
take, catch or capture any fish with nets or other appliances in that part of the 
waters of Kitty Hawk bay and its tributaries lying in Dare county, between 
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the thirtieth day of April and the fifteenth day of October of each year, or shall 
sell or ship out of the county any chub or perch between said dates, he shall be 
cuilty of a misdemeanor and fined not more than fifty dollars or imprisoned not 
more than thirty days. Nothing in this section shall prevent any citizen from 
eatching fish at any time for home consumption. 

Rev., s. 2484; 1905, c. 363. 


2054. Greene: Size of mesh; fishing on another’s land. It is unlawful for 
any person or persons to fish with or set any nets with less meshes than one 
and one-fourth inches square. No person or persons shall fish with nets of any 
kind on another person’s land without first getting permission from the owner 
of the lands to do so, except in navigable streams, as rivers or large creeks. Any 
person or persons violating this section shall be guilty of a misdemeanor and 
upon conviction thereof shall pay a fine of not less than five dollars nor more 
than twenty dollars for each offense. This section shall apply to Greene county 
only. 

P, L. 1915, c. 494. 


2055. Hertford and Northampton: Fish in Potecasi creek protected. It is 
unlawful for any person to use, set or in any manner to fish with any fish trap, 
fyke net, seine or drag net in the waters of Potecasi creek, in Hertford and 
Northampton counties, from its mouth to the Creeksville mill, in Northampton 
county. Any person violating this section shall be guilty of a misdemeanor, 
and upon conviction thereof shall be fined not more than fifty dollars or impris- 
oned not more than thirty days. 

1909, c. 662. 


2056. Hyde: Pound and dutch nets prohibited. It is unlawful for any per- 
son to set or use any pound or dutch net south of the dividing line between 
Dare and Hyde counties on the west side of Pamlico sound along the shores 
of Hyde county, more than two thousand yards from a line drawn from point 
to point along said shore. Any person violating this section shall be deemed 
guilty of a misdemeanor and upon conviction shall remove said nets at once: 
Provided, that any person failing to remove said nets after conviction shall be 
subject to a fine of not less than ten nor more than fifty dollars. 

1915, c¢. 59. 


2057. Hyde: Drag nets prohibited in Rose bay. It is unlawful for any per- 
son to use or take fish from the waters of Rose bay, or any of its tributaries, 
in Hyde county, with drag nets or drop nets. Any person violating this section 
shall be guilty of a misdemeanor and fined not less than twenty-five dollars nor 
more than fifty dollars. 

P. L. Hx. Sess. 1918, c. 264; P. L. 1915, c. 349. 


2058. Hyde: Drag nets prohibited in Slade’s river and Fortescue creek. The 
name of Slade’s creek in Hyde county is hereby changed to Slade’s river, and 
by such name the said water-course shall in future be designated in all official 
maps, records, laws and other official documents.authorized by the state of North 
Carolina. Fishing with drag nets is prohibited in said river and tributaries and 
in the waters of Fortescue’s creek, in said county. Any violation of the provi- 
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sions of this section relating to the manner of fishing shaJl be a misdemeanor, 
and shall be punished by a fine not exceeding fifty dollars or imprisonment not 
exceeding thirty days, in the discretion of the court. 

1909, ¢. 520. 


2059. Hyde: Slade’s river; nets in. The mouth of Slade’s river in Hyde 
county is hereby fixed and located by running a straight line from Aquillas 
point on Pungo river to Sandy point on said Pungo river. It is unlawful 
for any person, firm or corporation to set, fish, or use any kind of net except 
stake gill nets on the east of said line. Any one violating the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction shall be fined not 
less than twenty-five dollars nor more than fifty dollars, or imprisoned not more 
than thirty days, in the discretion of the court. 

USI Oa). 


2060. New Hanover: Certain handnets allowed. Handnets of not less than 
one and one-eighth inch bar mesh may be used in New Hanover county, and no 
order shall be made by the fisheries commission derogatory of this section. 

ial, ©; 20S Se Be 


2061. New Hanover: Nets in Masonboro and Myrtle Grove sounds. If any 
person shall use any fyke nets or set down seines, or place any fish trap for the 
purpose of catching fish in the waters of Masonboro and Myrtle Grove sounds 
in New Hanover county, he shall be guilty of a misdemeanor, and fined not more 
than fifty dollars or imprisoned not more than twenty days. 

Rev., s. 2425; Code, s. 3421; 18838, c. 288, ss. 1,. 2. 


2062. New Hanover: Seines in. Atlantic ocean. It is unlawful for any per- 
son, firm or corporation to fish with seines, purse, pod or pound nets, or with 
any kind of nets, except cast nets, in the waters of the Atlantic ocean in New 
Hanover county within the following limits: 

Beginning at a point on the beach on the north side of the mouth of Moore’s 
inlet and extending southwardly along the strand of the Atlantic ocean to 
a point on the north of the mouth of Masonboro inlet, and extending one mile 
out from the shore line. The above shall not apply to the use of set nets between 
the first day of November and the first day of May next following. Any person 
violating this section shall be guilty of a misdemeanor, and upon conviction 
thereof shall be fined not more than one hundred dollars and imprisoned not 
more than sixty days. 

1915, ce. 104. 


2063. Onslow: Obstructions in Cypress swamp and Haws run. It is unlawful 
for any person, firm or corporation to fell any trees in or in any way obstruct 
the natural flow of the waters of Cypress swamp and Haws run in Onslow 
county. Any person, firm or corporation violating this section shall be guilty 
of a misdemeanor, and upon conviction shall be fined not more than fifty dollars 
or imprisoned not more than thirty days. 

190% Ch 72: 


2064. Onslow: Stop nets prohibited. It is unlawful for any person, firm or 
corporation to set, place, fix, establish or operate any stop net that will prevent 
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or interrupt the passage of any fish in the water of any creek or sound in 
Onslow county, between New river and the Carteret county line in said county. 
Any person, firm or corporation violating the provisions of this section shall be 
guilty of a misdemeanor, and on conviction shall be fined not more than fifty 
dollars or imprisoned not more than thirty days. 

1915, c. 183. 


2065. Onslow: Nets and seines in ocean regulated. It is unlawful for any 
person, firm or corporation to set any net or seine on the coast of Onslow county 
for a longer time than one hour at any one time. Any person violating this 
provision shall, upon conviction, be fined not less than one hundred dollars or 
imprisoned not less than three months. One-half of said fine shall go to the 
party or parties reporting such offenses and furnishing sufficient evidence to 
convict. In the event any offender shall be unable to pay fine, that his boats, 
nets and other fishing paraphernalia shall be forfeited and sold to the highest 
bidder for cash at courthouse door after twenty days notice, and proceeds of 
said sale be applied to cost and fine and any surplus paid to the defendant: Pro- 
vided, however, this section shall not tend to convict any party who shall catch 
more fish than can be taken up in one hour. 

1915, ec. 184. 


2066. Onslow: Seines and nets in New river. It is unlawful for any person, 
firm, corporation or association to catch fish with haul seine, purse net, or drop 
net in the waters of New river in the main channel between Hatche’s Rock and 
New River inlet, or within one-half mile of said inlet in the Atlantic ocean. 
Any person, firm, corporation or association violating this section shall be guilty 
of a misdemeanor, and upon conviction shall be fined not less than two hundred 
dollars nor more than five hundred dollars, or imprisoned, in the discretion of 
the court ; fifty dollars of said fine to be paid to the person or persons furnishing 
evidence sufficient to convict. 

18) 1G, ARH ERY (6 PKU 


2067. Pamlico county: Use of nets regulated. If any person shall set or fish 
any dutch or pound nets in the waters of Pamlico county, or shall use any seine 
or drag net in the waters of said county, including the north side of Neuse river 
from the mouth of the river to the mouth of upper Broad creek, from the first 
day of May to the first day of January next ensuing, or shall at any time catch 
fish with a seine or drag net along the shores of said county on any day of the 
week except Monday, Wednesday and Friday, he shall be guilty of a misde- 
meanor and be fined not more than fifty dollars or imprisoned not more than 
thirty days. 

Rey., s. 2452; 1885, c. 198; 1889, c. 544; 1893, c. 334. 


2068. Pamlico county: Nets in Dawson’s creek. It is unlawful for any per- 
son to fish with drag or haul net of any description in the waters of Dawson’s 
creek, in Pamlico county. Any person violating this section shall be deemed 
guilty of a misdemeanor, and fined or imprisoned, at the discretion of the court. 

12%, Ii, BEALL we, ZaUy 


2069. Pamlico county: Drag nets prohibited in certain streams. It is unlaw- 
ful for any person to haul or use any drag net in the waters of Vandemere creek 
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and its tributaries, Smith’s creek, Chappel’s creek and its tributaries, Trent 
creek and its tributaries, and Bay river and its tributaries, from the mouth of 
Trent creek to the head of both its northwest and southwest prongs, for the pur- 
pose of catching or taking fish from said waters. Any person violating this 
section shall be guilty of a misdemeanor and shall be fined not less than five 
dollars nor more than ten dollars or imprisoned not less than five days nor more 
than ten days for each and every offense. 
1909; c: 692: 


2070. Pasquotank county: Pound or fyke nets in Pasquotank river. It is 
unlawful for any person, firm or corporation to fish in Pasquotank river above 
Stinking Gut on either side of said river with pound or fyke nets, or any other 
kind of net with mudge or leads: Provided, this section shall not be construed 
to prohibit fishing in said territory with gill nets. Any person, firm or corpora- 
tion violating this section shall be guilty of a misdemeanor, and upon conviction 
shall be fined not to exceed fifty dollars or imprisoned not to exceed thirty days, 
in the discretion of the court. 

P. L: 1918, ¢. 752, s. 6. 


2071. Pasquotank county: Nets in Hatley creek. If any person shall haul 
or fish with a drag net, or set a pound net in Big Hatley creek, or Little Hatley 
ereek, within two hundred yards of the mouth of either of said creeks, he shall 
be guilty of a misdemeanor and be fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. 

Rev., s. 2442; 1895, c. 389; 1908, c. 497; 1911, c. 127. 


2072. Pasquotank and Perquimans: Gill nets allowed. It is lawful for fisher- 
men fishing in the Albemarle sound lying opposite to Perquimans and Pasquo- 
tank counties, and its tributaries lying and being in said counties, to set gill nets 
as near as one hundred and fifty yards of any pound or dutch nets fished in said 
waters: Provided, that any net shall not be set beyond the line now prohibited in 
said waters. 
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2073. Robeson: Fishing in Lumber river. It is unlawful for any person to 
fish with seine, nets, traps, gigging, or by muddying, striking or dynamiting, 
in Lumber river or the other rivers, creeks, lakes or ponds in Robeson county : 
Provided, that this does not apply to persons fishing on their own premises. 
Any person violating this section shall be guilty of a misdemeanor and on con- 
viction shall be fined not more than fifty dollars nor less than ten dollars, one- 
half to go to the informant, or imprisoned not more than thirty days nor less 
than ten days in jail, with privilege to county commissioners of Robeson county, 
or adjacent county, to hire out. 

Ps i: 1911, ¢' 529; P. Ll: Ex: Sess. 1913, ¢ 272. 


2074. Robeson: Nets and traps; close season; limit catch. It is unlawful for 
any person to set any trap or net for the purpose of catching fish in Lumber 
river or any of its tributaries in Robeson county between the first day of April 
and the first day of September in any year. It is unlawful at all times for any 
person to catch or take more than twelve of the fish known as ‘‘red breasts’’ 
and trout: from Lumber river or any of its tributaries in Robeson county, in 
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any one day, whether said fish be caught with hook and line, net, trap or in any 
other manner. Any person violating the provisions of this section shall be 
guilty of a misdemeanor and upon conviction shall be fined or imprisoned in 
the discretion of the court. 

Ieee ae, co. 7s 


2075. Sampson: Fishing regulated. It is unlawful for any person to fish in 
any of the rivers, creeks, or other streams of Sampson county by means of lime, 
dynamite, pod nets, bag nets, traps, or by any means or contrivance whereby the 
free passage of fish is obstructed. Any person violating this section shall be 
guilty of a misdemeanor, and upon conviction shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. 

P. L. 1915, ec. 464, ss. 2, 3: 


2076. Tyrrell: Alligator river and Frying Pan creek; nets in. If any per- 
~ son shall fish any pound net, gill net, seine or nets of any kind in Alligator river 
within one mile of the mouth of Frying Pan creek in Tyrrell county, or shall 
set any weir or fish net of any kind or any other obstruction that prevents the 
passage of fish in said creek from its mouth to Jarmin’s point, at the two pines 
and low cypress, he shall be guilty of a misdemeanor. If any person shall set 
any pound net or dutch net in Alligator river within one-half mile of the mouth 
of Frying Pan creek in Tyrrell county, or in Frying Pan creek within three 
miles of where it enters into Alligator river, he shall be guilty of a misde- 
meanor and shall be fined fifty dollars or imprisoned thirty days, or both, at the 
discretion of the court. 

Rey., ss. 2447, 2449; 1889, c. 105; 1899, c. 465; 1905, ce. 282. 

As to throwing fish offal in Frying Pan creek, etec., see this chapter, s. 1969. 


2077. Wayne: Nets and traps in Neuse and Little rivers. The citizens of 
Wayne county are hereby permitted to put in fish traps and gill stick nets in 
Neuse and Little rivers, within the limits of Wayne county. 

121, Ji, teak, we, Zhe}, 


SUBCHAPTER IV. NONCOMMERCIAL FISHING 


Art. 11. GrneraLt REGULATIONS 


2078. Trout protected; close season. If any person shall catch mountain trout 
by seining at any time, or shall take them by shooting or otherwise between the 
fifteenth day of October and the thirtieth day of December, he shall be guilty of 
a misdemeanor. 

Rey., s. 8418; Code, s. 1122; 1869-70, c. 142. 

Notre 1. For local regulations protecting trout, see list following, by counties. 


NorEe 2. For general statutes regulating noncommercial as well as commercial fishing, 
see supra, this chapter, Art. 9. 

For fishing without permission on another’s land, see Game Laws, s. 2127. 

Notr 8. Local regulations as to fishing in streams enumerated, see supra this chapter, 
Art. 10, Part 2, and the following: 

Streams on Grandfather mountain; fishing without consent forbidden. Rey., s. 2842; 
1909, ¢. 84. 

Hiwassee river; obstructions in. Reyvy., s. 2461. 

Nantahala river; fishing regulated. Rev., s. 2477. 

South Fork river; obstructions in. Rey., s. 2478. 
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Note 4. Local regulations as to counties, see supra, this chapter, Art. 10, Part 3, and the 
following: 

Ashe. Waters stocked by U. S. Government; fishing prohibited. P. L. 1911, c. 195. 

Avery. Elk and Toe rivers; close season. P. L. 1915, ec. 526. 

Avery, Caldwell, and Mitchell. Rainbow trout; fishing regulated. P. L. 1911, c. 675; 
Pate 1913 3Crelo2,1Se 2 

Buncombe. Fish protected; close season for and size of trout; game warden’s duty. 
1909, c. 570. 

Burke. Dynamiting fish prohibited. 1909, c. 895. 

Permission to fish required; dynamiting and seining prohibited. P. L. 1911, c 187; 
127, Ihe, ARO. Os (Tsay Se ab, 

Burke, Caldwell, and McDowell. Fishways in Catawba river; seining and trapping 
prohibited. P. L. 1911, ec. 170. 

Cabarrus. Seining in Coddle and Big Cold Water creeks. P. lL. 1911, c. 361. 

Cherokee. Shooting fish. P. L. 1915, c. 608, ss. 4,5; P. L. 1917, c. 162. 

Seines and traps in Valley, Notla, and Hiwassee rivers. Rev., s. 2458. 

Clay. Fishing for California trout regulated. 1909, c. 374. 

Dynamiting fish prohibited. P. L. 1913, c. 628, s. 3. 

Free passage of fish in Mission dam in Hiwassee river. 1909, c. 112. 

Columbus. Fishing regulated. P. L. 1917, ec. 394, 713. 

Craven. Fishing from bridges at New Bern. Rey., s. 2456. 

Duplin and Pender. Fishing regulated. P. L. 1917, ¢c. 665. 

Durham and Orange. Use of seines and nets in Hno river. P. L. 1913, ec. 547, 

Gates. Fish in Speight’s mill-pond protected. 1907, c¢. 646. 

Fishing in Bennett’s creek mill-pond regulated. 1907, c. 734. 

Graham. Close season for trout in Yellow creek. P. L. 1911, c. 127. 

Close season for rainbow trout. P. L. 1911, ec. 59. 

Halifax. Fishing regulated. P. L. 1917, c. 174. 

Harnett and Lee. Seines prohibited in Upper Little river. P. L. 1911, ¢. 379. 

Dynamite prohibited in Upper Little river. P. L. 1915, ¢. 519. 

Haywood. Catching trout in Cataloochee creek. Rey., s. 2480. 

Fishing in Cataloochee township. 1907, c. 704. 

Fishing in Cecil township. 1907, c. 696. 

Henderson. Fishing in certain streams prohibited. 1895, c. 345; P. L. 1913, c. 623, s. 2. 

Obstructions in streams prohibited. Rev., s. 2479. 

Hertford. Fishing in Liverman’s mill-pond. P. L. 1915, ec. 354. 

Johnston. Close season for Hannah’s and Stone’s creeks. P. L. 1915, ec. 645. 

Fishing in Black creek prohibited. 1907, cc. 713, 870; P. L. 1911, ¢«. 498; P. L. 1913, 
Crota: 

Fishing in Holt’s lake on Black creek. 1919, c. 40. 

Madison. Close season; use of dynamite. P. L. 1911, e. 380. 

Martin. Permission required to fish in Cross Roads township. 1907, ¢. 338. 

McDowell. Fishing regulated. 1891, c. 5; 1907, cc. 544, 886. 

Mitchell. Dynamiting fish prohibited. 1909, c. 895. 

Mitchell and Yancey. Use of explosives and dynamite prohibited. P. L. 1913, ce. 576. 

Perquimans. Shooting fish in Goodwin’s mill-pond forbidden. 1909, c. 118. 

Polk. Seines, nets, and dynamite prohibited ; exception. 1909, c. 590; P. L. 1911, ec. 549. 

Fishing in North Pacolet and Vaughan’s creeks regulated. 1907, c. 149. 

Rockingham. Dynamiting fish in Haw river forbidden. 1909, ¢. 311. 

Sampson. Fishing in certain streams permitted. 1907, c. 359. 

Swain. Close season for trout in Tabor’s mill creek. P. L. 1911, c. 121. 

Close season in Sawmill and Tabor’s mill creeks. P. L. 1915, ec. 355. 

Fishing on Sunday prohibited. P. L. 1915, c. 578. 

Hazel and Forney’s creeks; close season; limit. 1909, c. 247. 

Hazel creek. 1905, c. 281; 1907, c. 426. 

Rainbow trout in Ocoa township. P. L. 1911, c. 208. 

Transylwania. Seining and trapping prohibited. 1909, c. 128. 

Warren. Permission required to fish on another’s land. P. L. 1919, c. 169. 

Watauga. Trout protected. 1899, c. 285; P. L. 1915, ¢. 622. 

Fishing regulated. 1909, c. 108; P. L. 1911, c. 124; P. L. 1913, c. 762. 

Dynamiting fish prohibited. 1909, c. 895. 

Yancey. Fishing regulated. P. L. 1911, c. 290; P. L. 19138, ce, 752, s. 7; P. L. 1919, e. 412. 
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CHAPTER 38 
GAME LAWS 


ART. 1. ADMINISTRATION OF GAME LAWS. 


Part 1. County Administration System and County Licenses. 
2079. Application of county game law system. 

2080. Game protection commission ; creation and objects. 
2081. Chief county game warden; appointment, term, duty. 
2082. Deputy township game wardens. 

2083. Qualification of warden; clerk’s fee for record. 

2084. Deputy warden’s fees. 

2085. County license for hunters. 

2086. Disposition of license fees from county licenses. 


Part 2. Administration Through Audubon Society. 

2087. Audubon Society ; incorporation and corporate powers. 

2088. Objects of society. 

2089. Officers of society. 

2090. Appointment of bird and game wardens and treasurer of society. 

2091. Qualification and badge of bird and game wardens; clerk’s fee for record. 
2092. Nonresident hunter’s license from Audubon society. 

2093. Clerks to report on licenses and transmit fund to state treasurer. 

2094. Bird and game fund. 

2095. Exportation of game by licensees from society. 


Part 3. Common Provisions as to Wardens and Licenses. 
2096. Powers of wardens; right of search, seizure, and sale. 
2097. Form and record of hunter’s license. 

2098. Nonresidents hunting without license. 


ArT. 2. PROTECTION OF GAME AND BIRDS; GENERAL PROVISIONS. 


2099. Legislative consent to.federal regulations on certain federal lands. 
2100. Protection of buffalo and elk. 

2101. Game birds defined. 

2102. Illegal killing of game birds prohibited. 

2103. Birds as pets or for breeding. 

2104. Certificate to take birds, nests, or eggs. 

2105. Destroying nests or eggs of birds. 


ART. 3. SHIPMENT OR POSSESSION OF GAME. 


2106. Shipment of live quail or partridges out of state prohibited. 
2107. Exportation from state prohibited. 
2108. Packages of game to be marked. 


ArT, 4. CLOSE SEASONS FOR GAME. 


2109. Deer. 

2110. Foxes. 

2111. Opossum. 

2112. Rabbit. 

2113. Raccoon. 

2114. Squirrel. 

2115. Furbearing animals. 
2116. Quail or partridge. 
2117. Wild turkey. 

2118. Dove, robin, and lark. 
2119. Pheasant. 

2120. Woodcock. 

2121. Snipe, shore birds, other game birds. 


ArT. 5. GENERAL HunTING Laws. 


2122. Hunting on Sunday or at night. 

2123. Hunting wild fowl with aeroplane. 

2124, Hunting game birds with fire. 

2125. Hunting deer by firelight. 

2126. Nonresident hunting otters, muskrats, or mink. 
2127. Hunting without landowner’s permission. 
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Art. 6. Loca Huntine Laws. 


2128. Local by counties: Written permission of landowners required. 
2129. Local by counties: Bag limit. 

2130. Local by counties: Exportation of game. 

2131. Local by counties: Sale of game. i 

2132. Local by counties: Bird dogs running at large. 

2133. Local by counties: Netting quail. 

2134. Local by counties: Chasing deer. 

2135. Local by counties: Killing wild fowl for sale. 

2136. Brunswick: Killing deer in water. 

2137. Carteret: Hunting wild fowl at night. 

2138. Currituck: Wild fowl hunting regulated. 

2139. Dare: Hunting wild fowl; license and regulation. 

2140. Hyde—Pamlico Sound: Wild fowl hunting regulated. 
2141. New Hanover: Selling game evidence of illegal hunting. 


Art. 1. ApMINISTRATION oF Game Laws 
Part 1. County Administrative System and County Incenses 


2079. Application of county game law system. In the following counties the 
game laws are administered through the county game protection commission as 
provided in the following eight sections of this chapter, and in these counties 
licenses of the Audubon society shall not be good: Beaufort, Bertie, Cabarrus, 
Camden, Carteret, Caswell, Catawba, Cherokee, Chowan, Cleveland, Craven, 
Dare, Davie, Duplin, Forsyth, Franklin, Gaston, Gates, Halifax, Harnett, Hert- 
ford, Hyde, Jackson, Johnston, Jones, Lincoln, Macon, Madison, Martin, Mitchell, 
Montgomery, Nash, Onslow, Pamlico, Pasquotank, Pender, Perquimans, Pitt, 
Polk, Randolph, Richmond, Robeson, Sampson, Stanly, Stokes, Swain, Transyl- 
vania, Tyrrell, Union, Vance, Washington, Wayne, Wilkes, Wilson, Yadkin. 


1909, c. 840, s. 12; 1909, c. 824; P. L. 1911, ce. 418, 468, 589, 608, 664, 683; P. L. 1913, 
e. 384. 


Public-local laws for the protection of game are a valid exercise of police power by the state: 
State v. Blake, 157-608. 


For local laws regulating game protection and licensing in the following counties, see 
the laws cited: 

Alexander, P. L. 1917, e. 250. 

Anson, P. L. 1917, c. 474; P. L. 1919, ec. 165. 

Clay, P. Li. 1913, ¢: 206); 1919; ¢: 260: 

Craven, P. L, 1911, c. 589; P. L. 1918, ec. 384. 

Currituck, P. L. 1917, ¢. 24; 1909, c. 708. 

Dare) P. 1. 1919, e233: 

Davidson, Ex. Sess., P. L. 1913, ce. 53, 257. 

Graham, P. L. 1917, ce. 125. 

Granville, P. L. 1911, c. 408. 

Guilford, P. L. 1917, c. 649. 

Haywood, P. L. 1915, c. 566. 

Henderson, P. L. 1911, ce. 184. 

Hoke, P. L. 1915, ec. 459. 

Tredell, P. L. 1917, c. 459. 

Jackson (Sylva township), 1909, c. 534. 

Lincoln, 1909, ec. 840. 

Mitchell, P. L. 1913, c. 70. 

Northampton, P. L. 1911, c. 760. 

Onslow, P. L. 1918, ec. 591. 

Pender, P. L. 1915, c. 150. 

Robeson, P. L. 1917, ec. 376. 

Scotland, P. L. 1917, c. 57. 

Surry, P. L. 1919, ec. 168. 

Warren, P. L. 1915, c. 187. 

Yancey, P. L. 1915, c. 136. 
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2080. Game protection commission; creation and objects. The boards of county 
commissioners for the several counties named in the preceding section are hereby 
constituted game protection commissioners for their respective counties, for the 
better protection and preservation of game in the said counties and to secure the 
better enforcement of the game laws of said counties. 

1909, c. 840, s. 1. 


2081. Chief county game warden; appointment, term, duty. The board of 
county commissioners of each of such counties, on the first Monday in May, one 
thousand nine hundred and nine, and biennially thereafter, shall appoint a chief 
game warden for their respective counties, who shall hold his office for a term of 
two years, and whose duty it shall be diligently to enforce the game laws of their 
counties, as hereinafter set forth. 

1909, c. 840, s. 5. 


2082. Deputy township game wardens. [or more thorough enforcement of the 
game laws of said counties it shall be the duty of the chief game warden, upon 
the petition of three freeholders of any township in said county, to appoint 
deputy game wardens in said township. 

1909, ec. 840, s. 6. 


2083. Qualification of wardens; clerk’s fee for record. Every warden so ap- 
pointed shall, before entering upon the duties of his office, take and subscribe 
before the clerk of the superior court of the county wherein he is appointed an 
oath to perform the duties of his office, together with the other oaths prescribed 
for police officers, and execute a bond in the sum of fifty dollars for the faithful 
discharge of his duty, and the oath and bond shall be recorded by the clerk in his 
office. The clerk shall not charge more than fifty cents for taking and recording 
said oath. 

UO) es, ROR GEG 


2084. Deputy warden’s fees. The deputy game warden shall receive the sum 
of two and one-half dollars for each nonresident license procured for nonresi- 
dent hunters, and for each conviction for the said game laws he shall receive 
the sum of two and one-half dollars, in addition to fees allowed by law for 
serving process and other acts as constable. The moneys paid out to the chief 
game warden or his deputies for convictions as herein provided shall be paid out 
of the fund for the enforcement of the game law by the treasurer of the county, 
in the same manner as the county funds are disbursed; and the amount due said 
wardens and deputies for collecting license taxes shall be retained by them when 
remitting license taxes to the clerk of the court. . 


1909, c. 840, ss. 8, 9. 
For special provisions as to compensation in Craven, see P. L. 1911, c. 589; 1918, ec 384; 
Pamlico, PB. L. 1919, c. 354: 


2085. County license for hunters. Any nonresident of the state of North Caro- 
lina who desires to hunt, shoot or trap birds or other animals in any part of the 
said counties shall make application to the clerk of the superior court of the 
county where the applicant desires to hunt, shoot or trap, who shall issue such 
a license upon payment of a tax of ten dollars and the clerk’s fees, amounting to 
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fifty cents. The license shall expire on the termination of the hunting season, 
as fixed for the said counties. The license shall be of such form as the game 
protection commission of the county shall prescribe, and shall entitle the owner 
to hunt in any county enumerated in the first section of this chapter, in the 
manner provided by law for hunting in such county. Any license granted 
hereunder shall entitle the holder to hunt only in the county issuing the same. 

Licenses under this section shall issue only in the counties enumerated in the 
first section of this chapter. 

1909, c. 840, s. 3. 


2086. Disposition of license fees from county licenses. The funds received by 
the clerk of the superior court or other person from the sale of hunters’ licenses 
shall be turned over to the county treasurer, and one-half thereof shall be turned 
into the school fund of said county and the other half be set apart as a fund for 


the enforcement of the game law in said county. 
1909, ec. 840, s. 4. 
For special provision in Craven, see P. L. 1911, c. 589; P. L. 1913, e. 384. 


Part 2. Administration Through Audubon Soctety 


2087. Audubon society; incorporation and corporate powers. J. Y. Joyner, 
T. Gilbert Pearson, R. H. Lewis, A. H. Boyden, H. H. Brimley, P. D. Gold, Jr., 
J. F. Jordan and R. N. Wilson are hereby created a body politic and corporate 
under the name and style of the Audubon Society of North Carolina, and by that 
name and style they and their associates and successors shall have perpetual 
succession, with power to take and hold, either by gift, grant, purchase, devise, 
bequest or otherwise, any real or personal estate, not exceeding fifty thousand 
dollars in value, for the general use and advancement of the purposes of the 
said corporation, or for any special purpose, consistent with the charter; and 
such property shall be exempt from taxation; to make rules and by-laws; to have 
and to use a common seal, and to change the same at pleasure; and to do and 
perform all such acts and things as are or may become necessary for the advance- 
ment and furtherance of the corporation. 

Rey, s. £186251903" (Pr) en3s3t: 


2088. Objects of society. The objects for which the corporation is formed are 
to promote among the citizens of North Carolina a better appreciation of the 
value of song and insectivorous birds to man and the state; to encourage parents 
and teachers to give instruction to children on the subject; to stimulate public 
sentiment against the destruction of wild birds and their eggs; to secure the 
enactment and enforcement of proper and necessary laws for the protection and 
preservation of birds and game of the state; to provide for the naming of 
special officers and investing them with necessary power, who shall work under 
the direction and control of the Audubon society of North Carolina, looking to 
the rigid enforcement of the game and bird protective laws of the state; to 
distribute literature bearing on these topics among the members of the society 
and other persons, and to raise and provide funds for defraying the necessary 
expenses of the society in the accomplishment of the purposes herein named. 

Rey., s. 1864; 1903 (Pr.), ¢. 337, s. 3. 
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2089. Officers of society. The officers of said corporation shall be a president, 
vice president, secretary and treasurer, and such other officers as may be fixed 
by the by-laws. The treasurer shall be appointed as provided in the next fol- 
lowing section. . 

Reyv.,s. 18633; 1903" (Pr.),-e 3387, s. 2: 


2090. Appointment of bird and game wardens and treasurer of society. The 
eovernor, upon recommendation of the Audubon society of North Carolina, 
shall from time to time appoint bird and game wardens, and the treasurer of the 
society, whose terms of office, unless otherwise provided for, shall be during 
evood behavior or until their successors are appointed. The governor shall issue 
to the treasurer of the Audubon society, and to each person appointed as 
warden, a commission, and shall transmit such commission to the clerk’s office 
of the superior court for the county from which the prospective treasurer or bird 
and game warden is appointed; and no tax or fee shall be charged or collected 
for said commission. Any of the said wardens may be removed by the governor 
upon proof satisfactory to him that they are not fit persons for said position. 
The compensation of said wardens shall be fixed and paid by the said society. 

GVA SSE LGOdee GOSMCRT)pa@moo (ensomlo. 


2091. Qualification and badge of bird and game wardens; clerk’s fee for record. 
Every bird and game warden appointed as provided in the last section shall 
before entering on the duties of his office take and subscribe before the clerk 
of the superior court of the county in which he resides an oath to perform the 
duties of his office, together with the other oaths prescribed for police officers, and 
execute a bond in the sum of one hundred dollars for the faithful performance 
of his duties, and the said oath and bond shall be recorded by the clerk in his 
office. The clerk shall not charge more than fifty cents for taking and recording 
said oath. The game and bird warden when acting in his official capacity 
shall wear in plain view a metallic shield with the words ‘‘Game and Bird 
Warden’’ inserted thereon. 

IR Ss kee o TRY (EE, ©, BBWG Sh Ils. 


2092. Nonresident hunter’s license from Audubon society. Any nonresident 
who desires to hunt birds or animals in any part of the state other than in the 
counties enumerated in the first section of this chapter shall make application 
to the clerk of the superior court of any county, who shall issue such license upon 
the payment of a tax of ten dollars and the clerk’s fee. The license shall expire 
on the termination of the hunting season as fixed for the several counties, and 
shall entitle the owner to hunt anywhere in the state other than in the ¢ounties 
enumerated in the first section of this chapter, except upon private property, 
which he shall not do without the written consent of the owner. The license 
may be revoked by the Audubon society upon proof that the holder has hunted 
in violation of the law. No license shall be granted to any person whose license 
has been revoked, for a period of one year thereafter. Such license shall not 
authorize the holder to hunt in any county at any time or in any manner other 
than is provided by law for hunting in such county: Provided, however, that the 
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nonresident child or parent of a resident owner of land in this state shall be 
allowed to hunt on the land of his parent or child as though he were a resident 
of the state. 

Rey., s. 1872; 1903 (Pr.), c. 337, ss. 10, 17; 1909, c. 185, s. 1. 

The ownership of game is in the people of the state, and the right to hunt and kill game may 
be granted, withheld, or restricted by the legislature: State v. Gallop, 126-979—and nonresi- 
dent hunters may be excluded altogether, Ibid. No one has property in game until it is re- 
duced to possession: Ibid.; State v. House, 65-315. 


2093. Clerks to report on licenses and transmit funds to state treasurer. The 
clerk of the superior court shall make a report on the first day of December of 
each year and at the close of the hunting season for their respective counties to 
the Audubon society, on forms provided by said society, of licenses issued, and 
shall at the same time transmit all funds received for such license to the treaurer 
of the state. 


Rey., s. 1874; 1903 (Pr.), ¢. 337, s. 10. 
For form of license, see this chapter, s. 2097. 


2094. Bird and game fund. The funds received by the treasurer of the state 
from the license tax on nonresident hunters shall constitute a fund known as 
the Bird and Game Fund, which fund shall be paid out by the treasurer of the 
state on the order of the treasurer of the Audubon society of North Carolina, who 
shall make an annual report to the governor of the receipts and expenditures of 
the society for the year. 

Reven Sal oii S0Sn (bis) Choo lay San. 


2095. Exportation of game by licensees from society. Any person holding 
a hunter’s license from the Audubon society to hunt in North Carolina shall be 
permitted to take out of the state fifty partridges or quail, fifty beach birds or 
snipe, twelve grouse, or two wild turkeys in a season. 

TCV Snore LoUoe (iste )eaCerooleiSemelile 

Shipment of live quail forbidden, see this chapter, s. 2106. 

The legislature can forbid any one having game, dead or alive, in possession: State yv. 
Gallop, 126-983. 


Part 8. Common Provisions as to Wardens and Incenses 


2096. Powers of wardens; right of search, seizure and sale. Upon qualifying 
as prescribed in section 2083 or section 2091 above, the wardens shall possess and 
exercise the powers and authority of constables under the laws of this state, so 
far and so far only as such powers apply to the execution of any papers and to 
proceedings relative to game and game laws. It shall be their duty to see that 
the bird and game laws are enforced, to obtain information as to the violations 
thereof, and to prosecute all persons or corporations having in their possession 
any bird or game contrary to such laws. Upon making affidavit before a justice 
of the peace or any court of the state that there exist reasonable grounds to 
believe that any game or game birds are in the possession of any common carrier 
in violation of the law, such warden shall be entitled to search, open, enter and 
examine all cars, warehouses and receptacles of common carriers in this state, 
where they have reason to believe are to be found any game or birds taken or held 
in violation of the law, and to seize such game or birds. 
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Any bird or game caught, taken, killed, shipped, or received for shipment 
had in possession or under control by any person or corporation contrary to the 
provisions of this law, which may come into the possession of said warden, shall 
be sold at auction, and the warden disposing of the same shall issue a certificate 
to the purchaser certifying that the said bird or animal was legally obtained 
and possessed, and any one so acquiring said bird or animal can have the right 
to use it as if the same had been sold, killed or possessed in accordance with 
the law. The funds received from the sale of such confiscated birds or game 
shall, in the counties enumerated in the first section of this chapter, be paid 
to the county treasurer and placed to the account of the fund for the enforce- 
ment of the game law; in other counties, where the game law is adminis- 
tered through the Audubon society, such funds shall be forwarded by the game 
warden to the treasurer of the state and placed to the account of the bird and 
game fund. 

Rey., ss. 1868, 1869, 1870; 1903 (Pr.), ¢. 337, ss. 18, 14, 15; 1909, c. 840, s. 10. 


2097. Form and record of hunter’s license. The form of license for nonresi- 
dent hunters shall be prescribed by the game protection commission of the county 
in the counties enumerated in the first section of this chapter; in other counties 
by the Audubon society. The game protection commission or the Audubon 
society in the counties where they respectively exercise authority under this 
chapter shall furnish to the clerks of the superior court a bound book for the 
purpose of keeping a record of all hunters’ licenses issued. 

Reyv., 8s. 1865; 1903 (Pr.), 337, s. 10; 1909, c. 840, s.°2. 

As to power of legislature to restrict privilege of hunting, see State v. Gallop, 126-979. 


2098. Nonresidents hunting without license. If any nonresident shall hunt in 
the state without license, as required by law, or shall hunt upon the lands of 
another without his written consent, or shall fail to carry his license with him in 
hunting, or shall fail upon demand to exhibit it to any game warden or police 
officer, he shall be guilty of a misdemeanor. Hach day’s hunting without license 
shall be a separate offense. 

Rey., s. 83469; 1903 (Pr.), c. 337, s. 10. 


Punishment for hunting without license in Randolph county, see 1907, c. 727. 
See Daniels v. Homer, 139-222, and cases cited. 


Art. 2, ProrectTion or GAME anp Brrps; GENERAL Provisions 


2099. Legislative consent to federal regulations on certain federal lands. The 
consent of the general assembly of North Carolina is hereby given to the making 
by the congress of the United States, or under its authority, of all such rules and 
regulations as the federal government shall determine to be needful in respect 
to game animals, game and nongame birds, and fish on such lands in the western 
part of North Carolina as shall have been, or may hereafter be, purchased by 
the United States under the terms of the act of congress of March first, one 
thousand nine hundred and eleven, entitled ‘‘An act to enable any state to 
cooperate with any other state or states, or with the United States, for the 
protection of the watersheds of navigable streams, and to appoint a commission 
for the acquisition of lands for the purposes of conserving the navigability of 
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navigable rivers’’ (86 U.S. Stat. at Large, p. 961), and acts of congress supple- 
mentary thereto and amendatory thereof, and in or on the waters thereon. 
1915, c. 205. 


2100. Protection of buffalo and elk. It shall be unlawful for any person or 
persons to shoot, kill, capture, destroy, or run with dogs, or in any other manner 
interfere with any buffalo or elk in North Carolina. Any person or persons 
violating the provisions of this section shall be guilty of a misdemeanor, and shall 
be fined or imprisoned, in the discretion of the court. 

1917, ce. 240. 


2101. Game birds defined. Under the laws of this state, the following only 
shall be considered game birds: loons, and grebes, swans, geese, brant, river, 
fish and sea ducks, rails, coots, marsh-hens and gallinules, plovers, shore and 
surf birds, snipe, woodcock, sandpipers, yellow legs, chewink or tohee and cur- 
lews, and the wild turkey, grouse, partridge, pheasant, quail, dove, robin and 
meadow lark. 

Rev., s. 1875; 1903 (Pr.), ¢c. 337, s. 4. 


Game is not the subject of private ownership except when some express statute confers it: 
State v. Gallop, 126-983. 


2102. Illegal killing of game and birds prohibited. If any person shall at any 
time hunt, capture or kill any nongame bird, or shall during the close season, 
or time in each year in which the hunting or killing is prohibited, chase with 
dogs, hunt, kill, or wound, or in any manner take or capture any game bird, or 
any deer, opossum, rabbit or squirrel, he shall be guilty of a misdemeanor and be 
fined not more than fifty dollars or imprisoned not exceeding thirty days. This 
section shall not apply to birds caught or killed by authority of the Audubon 
society for scientific purposes only. This section shall not apply to the English 
or European housesparrow, owls, hawks, crows, blackbirds, jackdaws, turkey 
buzzards, vultures and rice birds. 

Rev., s. 3466; 1903. (Pr.), ¢..337,.8. 143.1915, ¢c. 182, s. 1. 

For local statutes, varying punishments provided in this section, see the laws referred 
to in Article 4 of this chapter, Close Seasons for Game, and the following: 

Pamlico, 1905, c. 47; Halifax and Warren, 1905, c. 137; Montgomery, 1905, c. 284; Gran- 
ville, 1905, c. 369; New Hanover, 1905, c. 409. 


For local statute in Perquimans county as to rewards for the heads of gray hawks and 
crows, see P. L. 1911, ¢. 235. 


2103. Birds kept as pets or for breeding. It shall be lawful to keep any wild 
bird in a cage as a domestic pet, or for the purposes of breeding, raising and 
domesticating. 

RCV SHiG (Ose! oa (Els) Cy aalGiSse 0, 16s 


2104. Certificates to take birds, nests, or eggs. The Audubon society of North 
Carolina may issue a certificate to any properly accredited persons of the age of 
twelve years and upward, permitting the holder thereof to collect birds, their 
nests or eggs for strictly scientific purposes; said certificate shall be in force 
only during the calendar year in which issued, and shall not be transferable. 
In order to obtain such certificates the applicant for same must present to the 
persons having authority to grant such certificates written testimonials from 
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two well-known scientific men, certifying to the good character and fitness of 
said applicant to be intrusted with such privilege, and must pay the said society 
one dollar to defray the necessary expenses attending the granting of such certifi- 
eate. On satisfactory proof that the holder of such certificate has killed any bird 
or taken the nests or eggs of any birds other than for scientific purposes, his 
certificate shall become void, and he shall be further subject for each offense 
to the penalty provided for such violation of the law. 
Reyv., s. 1866; 1908 (Pr.), c. 337, s. 5. 


2105. Destroying nests or eggs of birds. If any person shall take or needlessly 
destroy the nest or eggs of any wild birds, except those of the English or Euro- 
pean housesparrow, owls, hawks, crows, blackbirds, jackdaws and rice birds, he 
shall be guilty of a misdemeanor and be fined one dollar for each nest or egg 
destroyed or taken, or be imprisoned not less than five nor more than ten days 
for each offense. This section shall not apply to any person taking eggs or nests 
for scientific purposes only, by authority of the Audubon society of North 
Carolina. 

Rev., s. 8464; Code, s. 2836; 1903 (Pr.), c. 337, s. 4. 

As to wild turkeys’ and quails’ nests in Bertie county. 1909, ¢. 717. 

As to destruction of birds’ nests and eggs in Mitchell county. P. L. 1913, c. 70. 

For local statute protecting wild animals in parks in Transylvania county, see P. L. 
1911, c. 491. 

For protection of wild animals and birds in Fairview park, Albemarle, Stanly county. 
Ex. Sess. 1918, c. 26. 


Art. 8. SHIPMENT oR PossESsION OF GAME 


2106. Shipment of live quail or partridges out of state prohibited. No person 
shall catch, net, or trap any quail or partridges for the purpose of shipping or 
transporting the same out of the state. No person, firm or corporation shall 
transport, or cause to be transported or have possession of with intent to trans- 
port or to secure the transportation of, any live quail or partridges beyond the 
limits of the state. Any person violating the provisions of this section shall be 
guilty of a misdemeanor and upon conviction fined or imprisoned in the disere- 
tion of the court. 

All authority given to the Audubon society of North Carolina to grant per- 
mits to stop a transport of live quail or partridges beyond the limits of the state 
is revoked. 

LOAET CEs 


2107. Exportation from state prohibited. If any person shall knowingly 
receive for transportation, or shall transport or cause to be transported, or have 
in his possession with the intent to transport, or to secure the transportation of, 
or shall in any manner carry or convey, beyond the limits of this state, except 
for purposes of propagation under permits issued by the Audubon society of 
North Carolina, any partridge, pheasant, grouse, shore or beach birds, quail, 
wild turkey, snipe, woodecock, or nongame bird which have been killed or captured 
within this state, he shall be guilty of a misdemeanor; and each bird so killed or 
taken or had in possession, received for transportation or transported contrary 
to the provisions of this section shall constitute a separate offense. The recep- 
tion by any person or corporation within this state of any such birds or game for 
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shipment to a point beyond the limits of this state, shall be prima facie evidence 
that said birds or game were killed within the state for the purpose of conveying 
same beyond its limits; but the provisions of this section shall not apply to the 
common carriers into whose possession any of the birds mentioned in this section 
shall come in the regular course of their business for transportation while they 
are in transit through the state from any place without the state. 

REVE ISH oti LOU MGT) Coole Sit COU, Sy 2ooo: 

For special proviso as to Tyrrell county, see 1909, ¢. 836. 


2108. Packages of game to be marked. If any person shall deliver or know- 
ingly receive for transportation any receptacle or package containing birds or 
game, unless the same shall be labeled on the address side in plain letters with 
the name and address of the owner and consignor, and with the kind or kinds 
of birds which the said package or receptacle contains, or shall falsely label the 


same, he shall be guilty of a misdemeanor. 


Rey., s. 3470; 1903 (Pr.), c. 337, s. 8. 


Art. 4. Crosge SEASON FoR GAME 


2109. Deer. 


The close season of each year during which deer shall not be 


hunted with gun, chased with dogs, killed, trapped, or destroyed, shall, as to 
the several counties or parts of counties specified, be as follows: 


PLANTA CON ee eee ee Hebverl= 16 = Octs ok 
Rev., s. 1881. 

ATeKander= ore == Feb. 1 to Oct. 1 
‘Rev., s. 1881. 

A leshany+ 282 2 == = Kebsel=touOet al 
Rev., s. 1881. 

Anson ___-- no open season before 1922 


Afterward ____Jan. 20 to Nov. 20 
P. L. 1917, c. 474; P. L, 1919, ec. 165. 


A ciel: Se Seen except Nov. 1 to Nov. 15 
1907, c. 358. 

Avery cee no open season before 1922 
P. L. 1917, ec. 469. 

Bexitorie ee 2 Feb. 1 to Nov. 1 
122 Jie ANG Os Bye, 

Beriicme ete. we Jan. 1 to Oct. 1 
Pee tO LO Vers (os 

biadenebn =... Dec. 31 to Sept. 30 
125 16.) TIN Os ns, 

Incunswick —..<..-.. Janel to Octs 1 
P. L. 1915, c. 568. 

DUneCONLDGs 22 a2 2] Jans Loeto.O ctw 1D 
P. L. 1917, c. 658. 

Demiiouees ks danekletomOct, L 
Rey., s. 1881. 

VAualtus. ...._... = Beboleto-Oct. 1 
Rev., s. 1881. 


Caldwell __no open season before 1922 
Bee uelOLT, CeAcg: 


Carteretmere 222 2k Feb. 1 to Sept. 1 
125 1D; ake alsy (oO, (sy, 

Caswell ___except Nov. 15 to Dec. 15 
1b, NG, aig absy, (, Aes 

Catawbaweate. see. - Feb. 1 to Oct. 1 
Rey., s. 1881. 


Chatham ___except Nov. 1 to Nov. 15 
1907, c. 358. 


Gheroketmess ames Janel etOmO Ct. a 
1907, ce. 452. 
Clay no open season before 1929 
Therealtersses=2= Nov. 1 to Jan. 1 
Pia 19195 eF 260; 
Clevefandy--- = =>" Feb. 1 to Oct. 1 
Rey., s. 1881, 
Columibiswe- 22062 22— Jalil tetoRO comes: 
P. L. 1917, ¢. 394. 
Craven (tg!2-8 2285 __ Jan. 1 to Sept. 1 


P. L. 1917, c. 443. 


Cumberland__except Nov. 15 to Dec. 1 
See P. L. 1919, c. 142. 


Curritic a ee pagel afer tal 
On North Poplar branch township, March 
1 to September 20. Rey., s. 1881. At- 
lantic township, no open season. 1909, 
ce. 380. 
Darcie. fe Heb, 1s toe0cts | 
12% Wb, Una, wey Thee 
Davidson__-_except Nov. 1 to Nov. 15 
1907, c. 358. 
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DBNiG ate Bint 5 eating Feb. 1 to,Qctisl +. Macon.t. 2 no open season until 1924 
Rey., s. 1881. P. L. 1919,.c. 45. 

Du pli Tit estore hoe Janiod, to-Oet. 1..; Madison), 21222) Feb. 1 to Oct. 1 
RP. Li. 1917, c. 668. Rey., s. 1881. 

Dirhams 4. ete ae Feb. 1 to Oct. 1 Mecklenburg -_-__- Jan. 20 to Dee. 1 
Rey., s. 1881 Pia. 1915, ¢c. 562: 


HOS vibes except Nov. 1 to Nov. 15 
1907, c. 358. 


ranking eee Hebe letos Octal 
Rev., s. 1881. 

Gaston, SOI aIiOS ve Feb. 1 to Oct. 1 
Rey., s. 1881. 

Gates 10 Die S5ity_ Ris Feb. 1 to Oct. 1 
P. L. Ex. Sess. 1913, c. 170. 

Gra lain eae eee ee Does, no open season 
Bucks ose except Oct. 1 to Dec. 1 
12% Jy UBS, ©; 458. 

Granville, ee ees Feb. 1 to Nov. 1 


12), 1b, ARIE, cee aie iey 

Guilford _--except Nov. 1 to Nov. 15 
1907, ¢. 358. 

aliases... Mar. 1 to Nov. 15 
P. Li, 1913,7¢. 591. 

Harnett _--except Nov. 1 to Nov. 15 
P. Lai915, cs 127 +P. 1917, ¢ 205, 

Hay woodgres saan =e Jan. 1 to Nov. 1 
Rate 1915-¢51566: 

Henderson___except Nov. 1 to Dec. 15 
1909, c. 471; P. L. 1919, ec. 404. 

Hertiordg =. =e Jan. 1 to Sept. 1 
Bee LOls.UCaOo Le 

Oke. ee woe except Nov. 1 to Dec. 1 
Be US 19159 en459.] Pa Ones 100: 

TER LENT She staple Sicilia | see statute 


Currituck township. 
Poavee 1911 cals Ps ha19135 ea5G0: 


Tredelleey & Vater Feb. 1 to Oct. 1 
Rey., s. 1881. 

Jackson 22235 220 2) ne see statute 
1909, c. 471. 

J OHNStOn eee eee ees Heb. lito Oct. 1 
Rey., s. 1881. 

Jones e Sores S .--Jan. 1 to Sept. 1 
P. L. 1917, c. 448. 

Leet ative yh ti ate! Feb. 1 to Oct. 1 
Rey., s. 1881. 

TinCOlnere ee ee ee Feb. 1 to Dec. 1 


P, L. 1913, c. 659; P. L., Ex. Sess., 1913, 
Cr 15 5 Ewa. 1915, C.. 92, 


MeDowell, #ecbos. 3h Feb. 1 to Oct. 1 
Rey., s. 1881. 


Mitchell ___-except Oct. 15 to Nov. 1 
1907, c. 242. 


Montgomery except Nov. 1 to Nov. 15 


1907, ¢. 358. 

Moore _-_-- except Nov. 1 to Noy. 15 
1907, ¢. 358. 

Nast wo Si) - except Sept. 1 to Noy. 1 
TSOT tcaaLO93 

New Hanover__---- Jan. 1 to Sept. 1 
Reyv., s. 1881. 

Northampton _____ Feb. 1 to Sept. 15 
P, 0.)1915, ¢.,272. 

Onslowese= == ae Mar. 15 to Oct. 15 
Po, 1913)C, oul. 

Oraucei eens saat Feb. 1 to Oct. 1 
Rey., s. 1881. 

Pamlico pees eee ee Feb. 1 to July 15 
1909, c. 710; P. L. 1918, ec. 560. 

Pasquotank “ar -2 Feb. 1 to Oct. 
Pele Wxe Sess. O13 scr: ; 

Pendergse 2. Ant =. Feb. 1 to Oct. 1 
P, Ll. 1919; ce, 163, 285. 

Penquimiarisyesss. 2a Feb. 1 to Oct. 1 


P. L., Ex. Sess. 1913, ce. 170. 


Perg6n 9. R16. Jan. 15 to Sept. 1 
Rey., s. 1881. — 

Po] Keen ae ee ps came Keb. stou@er.. 1 
Rey., s. 1881. 


Randolph __except Nov. 1 to Nov. 15 
1907, c. 358. 


Richmond -except Nov. 1 to Nov. 15 
PAE LOIS.) 569. 


RODESOn ae eee Jan? Tto Nove 
Rey.,' Ss. 1881. 


Rockingham, except Nov. 1 to Nov. 15 
1907, ¢c. 358. 


RO wate ett ote Feb. 1 to Oct. 1 
Rey., s. 1881. 

Rui Dert Ollie ate Heb; Lato..Octn lL 
Rey., s. 1881. 

SA SOT ie. oye ee Feb. 1 to Oct. 1 


Rey., s. 1881. 


Scotland ___-except Nov. 1 to Dee. 1 
12 1 aS aspen ae 
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Stanly --__except Nov. 1 to Nov. 15 
1907, c. 358. 

Stokes ye. 250 except Nov. 1 to Nov. 15 
1907, ¢. 358. 

Surny 62 down: Jan. 1 to Nov. 1 


LOOT Gao0o5 els 1919 Se ni68: 


Hwan Of t ofb... Jan. 15. to Oct.:15 
lec lop alan ver eX 
ransyivamiaue 6.2... 222. 00 see statute 
Pei lids ¢. 348, 
Pyerellos. J. 2b bs. Feb. 1 to Oct. 15 
Rev., 8. 1881, 
Union.) 1 TEI Feb. 1 to Oct. 1 
Rey., s. 1881. 
Warite OF 4. .Gan._- Mar. 1 to Nov. 15 
PALS LG0OF ECoG > PS ie 19 eens64ee Pak: 
1913, ¢c. 718. 


Power of legislature to regulate hunting, see State v. Gallop, 126-979. 
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Wika GALt tile Lave) |S Mar. 1 to Nov. 1 
1909, ¢c. 723. 

VWearer @ ae ey as Feb. 1 to Oct. 1 
Rey., s. 1881. 

Washington ____=-- Jan. 15 to Oct. 1 


12% Wy IMAG os PAGS 

Watauga __except Nov. 1 to Nov. 15 
1907, c. 358. 

Wilkes __-_except Nov. 1 to Nov. 15 
1907, c. 358. 


Yadkin -_-_except Nov. 1 to Nov. 15 
1907, ¢. 358. 


Yancey =,.except, Oct. I to Nov. 30 
Rey., 1881. 
Note. For the punishment for violating 


the various acts cited, see the Acts. 
License to hunt is 


not an immunity or privilege of the people of this state: Brooks y. Tripp, 135-161; Daniels 


v. Homer, 139-219. 


2110. Foxes. 


The close season of each year during which foxes shall not be 


hunted with gun, chased with dogs, killed, trapped or destroyed, shall, as to 
the several counties or parts of counties specified, be as follows: 


Alamance ~__-_____- Feb. 1 to Oct. 1 
Pa lO en Goa: 

Avleshanyin S522 Mar. 1 to Oct. 1 
PB. G. 1915, e.:274. 

Buncombe) 22982 _ = Mar. 1 to Sept. 1 
P. L. 1917, c. 658. 

Burkeges 2 e820 = Mar. 1 to Dee. 1 

South of Catawba river 

1997, ec. 388. 

whathamre. 7s." == Feb. 1 to Sept. 1 
1909, c. 174; P. L. 1911, c. 135: 

ity sete. oe Bele Mar. 1 to Nov. 15 
12% Vb, Tale ©, PAv dy 

Bicveland?.. 01 wAeit ne: Mar. 1 to Dec. 1 
TOOT Ce Soo: 

Liner Sos ee Feb. 15 to Sept. 15 
Pei OL cr 40 7s 

LE RPP Od BO ge Meme ple Niaree sto Oct: ap 
P.., Hx. Sess. 1913; ¢. 169. 

Granyallet 0. 8') 2 | Mar. 1 to Sept. 1 
Pes 1919) cx 282: 

Piaifocey. 2. Se Mar. 1 to Sept. 15 
Ppl elols. cc. 091, t 

Plarnot ae eta April 1 to Sept. 1 
1909, c. 667, 

Tio kop wee... ele Mar. 2 to Sept. 15 
P. L. 1915, ec 459. 

| Wy See Apr. 1 to Aug. 15 


P. L., Ex. Sess. 1918, ec. 111. 


enorr ee: «C8 @. Feb. 15 to Sept. 15 
124 1, I © Oey 

Hincoln OF 3. -Taie — Feb. 1 to Nov. 15 
PP 1, 19137: (659: 

Montgomery —_-_- Jan. 15 to Oct: 15 
P. L, 1911, c. 400. 

Mo6rdn OF 2 019 Foe Mar. 1 to Oct. 1 


122) 1b, Tibial ak PANE 
New Hanover ___Feb. 15 to Sept. 15 
Pe tee SiGe Ons: ‘ 


Onslow ol sues Feb. 15 to Sept. 15 
12) Ib, Aah, Cy (ores 

Pender ot 2.99 4... Feb. 15 to Sept. 15 
Je, Gy, ah ©, Gir 

handolph’ 4 8b... Jan. 15 to Nov. 1 
ae lel DLO SCE Os 

Richmond | 29 /1.- Mar. 15 to Sept. 1 
Pe Wal9i) Ga3s2: 

pampsory 4. 23 4: Feb. 15 to Sept. 15 
IP, Ib}, TAU ©; PSY 

Scottand? + ae Mar. 2 to Aug. 15 
127 10, IRE, Os lc 

Surry Of Ieee Jan. 1 to Nov. 1 
Pale dOLoes 168: 

Waynegl 2 tes Feb. 15 to Sept. 15 
Paleo CuGless 

Wilkes 07 778i Feb..15 to Oct.'1 


PY Ls 1913) e277: 
Nore. For punishments for violating the 
acts cited, see the Acts. 
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2111. Opossum. The close season of each year during which no opossum shall 
be shot, killed, hunted or in any way captured shall be, as to the several counties 


specified, as follows: 


Alanvance Af.2.F = - Febi plato. Qotre 
Rey., s. 18838. 

Alexander: ¢ 2eteu. Mar. 1 to Nov. 1 
12% by, abel, hy Pas) 

ANSOW = S22) 3s Jan. 20 to Nov. 20 
P. L. 1917, c. 474. 

ASH Oh ee Feb. 1 to Nov. 1 
P, L. 1913, e¢. 560. 

Berties 2 Feb. 1 to Nov. 1 


French’s creek township, Cypress 
creek township, Turnbull town- 
ship, Colly township. 


1914, e2 123. 

Bladen G2es. sent. Feb. 1 to Dee. 1 
1909, ec. 418 

Gaharris 3. eee Heb: a LetosOct,. 2 
P. L. 1919, ec. 396. 

Waswellt- ee Feb.71to_Oet! 1 
Rev., s. 1883. 

Chatham .2 = aeeae } Heb. 11 tto sOet at 
Rev., s. 1888. 

Glayatitubs tae * Mar. 1 to Nov. 15 
P. L. 1917, ce. 395; 1919, c. 260. 

@urrituckt:Ar sestee Apr. 1 to Nov. 1 


Pale 191 ce 38k) Pala lseroo0! 


Durlamge fae. Feb. 1 to Oct. 1 
Rey., s. 1883. 

Edgecombe ____-___- Jan. 1 to Oct. 1 
1 Ibs Talk, @, ikeysh 

Morsyth; st AE gaee Feb. 1 toyQetart 
1E2, Jb alenley, ©, fraly, 

Hrankling? =. ass.” Feb. tosQetadl 
Rey., s. 1883 

Gaston n#28- wet --— 2 Janvel*tonQeteeno 
124 1B, Aa ey, Bieler 

Graham ot 2t-..e8t- Feb. 1 to Oct. 1 
Rev., s. 1883. 

Greenesict Ede Feb. 1 to Sept. 1 
Rey., s. 1883. . 

Guilford .t 20 Feb. 11 1to 4QOctsol! 
Rey., s. 1883. 

Highitaixgt fen 8 8 Heb. | to, Oetye: 
Rey., s. 18838. 

Harnetia ett 46% Jan. 1 to Oct. 1 
Rey., s. 1883. 

Tredell gx2 eh aa. Mar. [ to,O¢i vi 


P. L. 1917, c. 459; 1919, c. 480. 
Johnston L_ 2. sue Mar. 1 to Nov. 1 
P. L. 1918, ec. 648. 


Liceoeetei. stale Feb. 1 to Oct. 1 
Rev., s. 1883. 

Wincolawee Al wet Jan.il to Octirel 
Rey., s. 18838. 

Mecklenburg __---~- Feb. 1 to Oct. 1 
Rey., s. 1883. 

Montgomery <8 -—_ Jan. 1 to Octea 
12) Jb, IMAnh @, ako) 

McDowell 1. dat. Mar. 1 to Oct. 1 
1907, c. 886. 

Moore. oat aertF 8. Feb. 1 to. Octal 
Rey., s. 1883. . 

Orance seen reas Feb. 1 to Oct. 1 
Rey., s. 1883. 

Pamlicows te amaiyere: Feb. 1 to Nov. 1 
P. L. 1919, c. 354. 

Pasquotank Sse... Apr. 1 to Nov. 1 
Jey Ji, THY Cp ata) 

P GLA: SIEBER EY of Feb. 1 to Oct. 1 
P. L. 1915, ec. 454 

Rando! phi see eee Janse 10> OCtae. 
P. L. 1911, ¢c. 24. 

RODES0Tia eee Mar. Ito Oct. 1 
ee be AIAN, Gussie 

Rockineh ani Feb? i@to, Oct. 
Pi. 1911, ‘c. 756. 

Sampson #2). ====aa= Mar. 1 to Oct. 1 
P. L. 1911, c. 19. 

Surry. 224 gaoee Jan. 1 to Nov. 1 
JE, Ib, IAS ©, allele}. 

SWALOE: 4 heer Feb. 15 togNovindd 
12, Sy als, ey ees: 

LOcantsyav,ae Oe ee ee Jan. 1 to Noysel 
ee 1b, MARY ces awl 

Vance 4 £6.88 Mar. 1 to Nov. 15 
1909, ec. 516; P. L. 1911, c. 364; P. L. 1913, 

ce. 718. 

Wakeup... st sence Heb, Lie Oe 
Peal O1sme 225: 

Warrenet.s.55e. eee Jann. to sete 
Bes 9135e3 D003 

Watauga =e or. Mar. 15 to Noy. 1 
PL OlomemOoe. 

Wi Gs gene ote Moar. 1 ctor Ociats) 
IP Ib, AGS es 1 

WEECUG Tay -. sae sae es Mar. 1 to Oct. 1 
1909, ec. 612. 

Yaneeyee soot see Jan. 1 to Nov. 1 


eNO Low Gaeloos 
Notre. For punishment for violating the 
acts cited, see the Acts. 
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The close season of each year during which no rabbits shall be 


hunted with a gun shall be, as to the several counties specified, as follows: 


Anson . 20 to Nov. 20 
P, L, 1917,°¢. 474. 
Cabarrus _Mar. 1 to Thanksgiving Day 


P. L. 1913, c. 560. 


Dur nite ee Feb. 1 to Nov. 15 
P. L. 1917, ec. 400. 

OES VL eee ees Bebrei* to Oct. 1 
P. L. 1913, c. 560. 

Gastonee see Seea2 Feb. 1 to Nov. 25 
P. L. 1919, c. 286. 

Granvilles ial 28 4: Feb. 1 to Nov. 1 


POL 1917, ¢ 598: 
2113. Raccoon. 


(OTR G ememee ane eee Feb. 1 to Nov. 15 
Bali LOOT Ge 2G: 

FLOCKING NA eee ee Feb. 1 to Oct. 1 
122, Abe, Mall. © “as. 

POW ELLs ene Seen eres May 1 to Sept. 1 
Pa Olen 445. 

SUPA eee Jan. 1 to Nov. 1 
Jee Ib, ials), palates 

Warren s 248. 8. <3 Mar. 1 to Dec. 1 


P. L. 1917, c. 348. See P. L. 1919, c. 169. 
Note. For punishment for violating the 
acts cited, see the Acts. 


The close season of each year during which no raccoons shall 


be shot, killed, hunted or in any other way captured, shall be, as to the several 


counties specified, as follows: 


Anson . 20 to Nov. 20 


TA SHG arts nae. ee Feb. 1 to Nov. 1 
P. L. 1913, c. 560. 


Bladen 2ger 225236 Feb. 1 to Dee. 1 
Colly, Cypress ereek, French’s 


creek and Turnbull townships. 
1909, ¢. 418. 


Clay % M58) Os. - Mar. 1 to Nov. 15 
P. L. 1919, ec. 260. 

Craven sees Geers vaweprer Sholi@y micron ah 
PelALOLD seh Bie 

Ourrituekois._ See pre touNovenL 
P41, 1913, c. 560: 

Me Dowellta: = a+ = Nov. 1 to Oct: 15 
1907, c. 886. 


2114. Squirrel. 


asquotan keeeen = Apr. 1 to Nov. 1 
1B Ib, Gales, @ Bxtoee 

TOU CSO ls eens renee Mar. 1 to Oct. 1 
12 Ih, IME ©; WSYG 

Swaine) Tee. Feb. 15 to Nov. 15 
1D by, akgalss, @s WZ 

DULTYyS wet +. Tk Jan. 1 to Nov. 1 
125 My, wanes e,, alates. 

Wiakeuwt 1 eM. Feb. 1 to Oct. 1 
Pe ee LOS Ce 220s 

Wataticas F- tA5r_ Mar. 15 to Nov. 1 
PA LOLA Cw Ose: 

Wadkin 3.9. 235 2 Feb. 1 to Nov. 1 
L909 esGI2 

Yancey ates Jan. 1 to Nov. 1 


124 Oks, Wiley es aetay 
Note. For punishment for violating the 
acts cited, see the Acts. 


The close season of each year during which no squirrel shall 


be hunted, killed, or in any way captured, shall be, as to the several counties 


specified, as follows: 


Alleghany —____ _. Mar. 1 to Aug. 1 
P, Ll. 1918, «. 560. 
PAZISOIM eh 2s - he Jan. 20 to Nov. 20 


Averys-__- except Sept. 15 to Oct. 31 
12%, Iby ak alee Os talatsy 
| UHI) gael Sma ogg ADC els tOnOCi aL 
Pama Olesen 4350; 
Pungo Precinct, no close season. 
Pew LoL C.. 100. 
i> ea Jan. 1 to Oct. 1 


IPS iby UO Oy Sa el bp ME Opts eh be 
1919) ¢. 375. 


iBladenme a ae en Mar. 1 to Oct. 1 
White Oak township. 
1909, c. 168. 
French’s creek, Colly, Cypress 


creek and Turnbull townships; 
Feb. 1 to Nov. 1. 
1909, c. 418. 
Mar. 1 to Nov. 1, Central and 
Elizabethtown townships. 
1909, ¢c. 181. 


Brunswick _____- Jan. 15 to Sept. 15 
P. L. 1915, c. 568. 
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Buncombe__except Sept. 14 to Jan. 15 
P. LL: 1919" C84. 


Gander. te Heb. 1 4to .OCts. Lo 
P. L. 1919, c. 526. 

Warteret. #25 wee ees Mar. 1 to Nov. 1 
1907, c. 895; 1909, c. 475. 

Catawbass 2 cee 2 Feb. 1 to Nov. 25 


IP) Ih UNI ep seB3e 1e2 1b, TIES ete 
Pale tol. eC. 412, 
CHOWAD tee a tee eee Mar. 1 to Dec. 1 
TRO, @: UG 12s i, UNI e, ehh, 


G18) fea eo ee ce Feb. 15 to Nov. 25 
Ielby UM Gy ALOE 122, 104 ais, Ge Pak 12s Ib, 
LOU Gali 
Cleveland” So22upe Mar. 1 to Nov. 1 
Rey., s. 1882. 
Craven ind obiae si Mar. 1 to Oct. 1 


12), 1G; ak eae © 7c 


Cumberland, Mar. 1, 1919-Nov. 1 1921 
P. L. 1919, c. 416. 


@urnituck -_ 4232... Apr. 1 to, Oct.a1 
1909, eF 351. 

Dareel4at-Bt del. Mar. 1 to Nov. 1 
Rey., s. 1882. 

Duplititet osreloe. Mar. 1 to Oct. 15 
P. L. 1913, ce. 560. 

Edgecombe _------- Mar. 1 to Oct. 1 
1909, c. 512. 

Hoersy th ct 7am Feb. 1 to Sept. 1 
Pe OLS se D60: 

Mrankiine 22 eee Mar 1 to Nov. 15 
P. LL 1913, ¢ 560, 

Gaston fee Jan. 25 LOLNOVv.2O 
P. L. 1919, c. 286 

Gates io: ate ad Mar. 1 to Nov. 1 
Rey., s. 1882. 

Granvillesee oe ek Feb. 1 to Nov. 1 
PPL 1917; c: 598: 

Greeneist:2 = ose: Feb. 1 to Oct. 1 
1907, c. 598. 

Guiliord e257... Feb. 1 to Aug. 1 


1909S Cr S353 be la 1 OMe 2b: 


Helitax, tee Mar. 1 to Nov. 15 
P. L. 1918, c. 591. 

PIRENC UL eee eee Feb. 1 to Oct. 15 
127, 1, abla e, Shessh 

La VWwOO Cee am an Jan. 1 to Sept. 1 
P, L. 1915, ¢. 566. 

Hertford tianwos _ 2 Jan. 15 to Sept. 15 
P. L. 1917, c. 544. 

Hokew? nt 2! except Nov. 1 to Dee. 1 


P. L. 1915, ¢. 459; P.. Lt917, e700. 
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HY dercacaxonalesed?. Feb. 1 to Nov. 1 
Currituck township. 

12%, Jberiko pin ey alent. 

igs 6 (210 Mec anal except May and Sept. 
P. L. 1919, c. 480. 

J OMNStOn wee 2 Sue ee Mar. 1 to Nov. 1 
P. L, 1913, ce. 648; P. L. 1917, c. 520. 

J OCS aL eee ee Mar. 1 to Oct. 1 
Rev., s. 1882. 

Lenoir eee see Mar. 1 to Sept. 15 
1909, c. 614. 

LANCOMT pees eee Feb. 1 to Sept. 1 


Pr, 19135 c2659); PP. 1917, ch 607: 


Macon __--except Sept. 1 to Feb. 15 
P. i. 1919, ¢, 45. 


WE ree Oe Mar. :l<tolOet1 
Rey., s. 1882. 

Varese ae Mar. 1 to Oct. 1 
1909, ec. 602. 

Mecklenburg ______- Mar. 1 to Nov. 1 
Rey., s. 1882. : 


Mitchell __-except Sept. 15 to Nov. 1 
P. L. 1917, c. 555. 


Montgomery ~_--_-_- Apr. 1 to Sept. 1 
Rey., s. 1882. 
INOS er ee ee eee Mar. 1 to Oct. 1 


1909, ¢. 512. 


New Hanover ____Feb. 15 to Nov. 15 
P. Te 1913; ¢._508. 


Onslow yer tae Mar. 15 to Oct. 15 
J2% It, Abe}, ash 

Orangeren 2. eek Feb. 1 to July 1 
Pale 919% e216: 

Painlico ees ee Feb. 1 to Nov. 1 


P. L. 1919, ec. 354. 


Pasquotank till Dec. 1, 1920; thereafter 
except Dec.-Jan. 


Portlermens 2 eee Apr; 1 tonOcteat 

1907, c. 50 
Rocky Point township, Jan. 1 to 
Dee. 1. 

Pa LOL OC mLOU, 

Perquimans. J222_- Feb. 1 to Oct. 15 
182 1p, DIE). ©, AS : 

Pitine eee mates Feb. 1 to Sept. 1 
Peele ols. CL GUG, 

Pole ee er Feb, 1 to, Augigl5 
P. L. 1915, c. 454. 

Robeson |. seas en. Mar. 1 to Oct. 1 


Pie lO Lis Carbone 
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Rockingham _______ Febsdito Aug:f1 Vianee4ctt doe Mar. 1 to Nov. 15 

12), Ji, AML, Ce date. 1909, c. 516; P. L. 1911, c. 364; P. L: 1918, 
SAMPSON s+ <a NE_ Feb. 1 to Nov. 1 ge 

Prin 1917; ¢; bal: \Witkereeee tees Mar. 1 to Nov. 1 
Scotland -__-except Nov. 1 to Dee. 1 P. L, 1918, ¢. 225. 

P. L. 1917, ¢. 57. Warrengr. « 52° 22 Mar. 1 to Dee. 1 
SULGY Vek t= dee. Jan. 1 to Nov. 1 P. L. 1917, c. 348. See P. L. 1919, c. 169. 

dered bp : s = : 
Sie ea Vas nO TOE eo Mar. 1 to Dee. 1 

WoIBy ost fen = Jan. 15 to Oct. 15 =p. 5, 1911, ¢. 26; P. L. 1913, ¢. 560. 

Pos O15, cHg62- WwW M Pt N 1 

‘ Pai ioe Oe Oe ar o Novy. 
dansylvania ling Apr. 1 to Sept. 1 “409, ¢. 196; P. L., Ex. Sess. 1913, c. 203. 
etl a : Nore. For punishment for violating the 

dyrrelly 19. tat ut. Mar. 1 to Oct. 1 acts cited, see the Acts. 

Rey., s. 1882. 


See State v. Gallop, 126-979; Brooks v. Tripp, 135-161; Daniels v. Homer, 139-219. 


2115. Furbearing animals. 


The close season of each year during which no 


furbearing animals shall be hunted, killed, or in any way captured, shall be, as 
to the several counties specified, as follows: 


WAN STI YC! fea Lae es a Feb. 1 to Nov. 1 
Peis LOTS Re O60! 
Clayaere 2 eee oe Mar. 1 to Nov. 15 
P. L. 1917, c. 395; 1919, ¢. 260. 
Cra Vere ae ee Apr. 1 to Nov. 30 
125 Ds UMS tos BYE 
Colt tUCK meres eee Apr. 1 to Nov. 1 
P. L. 1913, c. 560. 
te ee pee ee Apr. 1 to Nov. 15 
Pee LOlt Cy (40; 
Henderson _.----- Jan. 1 to Oct. 15 
Except wildeats, opossum and 
moles. 
Pi. 1911, 6.5225 P. LU, 1913,¢: 560 ; 1919, 
ce. 404. 


Macon = =e Feb. 15 to Nov. 15 
P. L, 1917, c. 395. 

aR TOU) Keer Apr. 1 to Nov. 1 
POL; 1913, c. 369. 

Robeson seen sae Mar. 1 to Oct. 1 
elie OC nos 

Stokes 2.5 OF. Jan. 15 to Sept. 1 
P. L. 1917, c. 588. 

Sve alee LOmNOVe iL 
P. L. 1919, c 168. 

Wally oss ees Feb. 15 to Nov. 15 
P. GL, 1915, ¢. 172 

WW at Gao eee eee Mar. 15 to Nov. 1 


P. L. 1915, ¢. 533. 


Notrr. For punishment for violating the above statutes, see the Acts. 


2116. Quail or partridge. 


The close season of each year during which no 


quail or partridges shall be shot, killed, wounded, or in any matter hunted, 
taken or captured, shall be, as to the several counties specified, as follows: 


Peiainance nate Mar. 1 to Nov. 15 
USL ©, Wally 12s 1G. aah, @, fey 


PALOX SNC CT eee = aos Jan. 1 to Nov. 20 
P. L, 1911, c. 754; P. L. 1917, c. 250. 


mA lfecnany jo. eet Mar. 1 to Oct. 15 
P, L. 1913, ¢. 560. 
Anson’) O72 £218 it. Jan. 20 to Nov. 20 


BL. 1917, ¢ 474; P. UL. 198% 6? 165! 


MAshHeVilAt Tusa Mar. 1 to Nov. 1 
Rey., s. 1884. 
Avery ne pe. __ Ne No open season 


Pr lk 917 vc. O55. 


Beautortee eee Mar. 1 to Nov. 1 
122, Joy aba, oy aes 

Bertier: _.-- 58k Feb. 15 to Nov. 15 
Peli 1 Ol Ca boo mbes alo tenes Ooi 1s 

UWI ©, BY). 

Bladentieet fee Mar. 1 to Nov. 1 
125, 1b, THB: @, etsy eo 382, Ibe keh isy eon DEH 

Brunswiek 22 52 Mar. 1 to Nov. 1 
Rey., s. 1884 

Buncombe ______-_ Jan. 15 to Nov. 14 


Pala LOL 2c: Gos. 
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Burke‘e Of Jae... Feb. 1 to Nov. 15 
1909, ec. 675. 

Cabanimiswe tee Jan. Lb to wee. mk 
P. L. 1911, ec. 664. 

Gala well sees Jan. 20 to Nov. 20 
Pal 1911 cs: 

Gamden ee ss) 895 Mar. 1 to Nov. 15 
P. L. 1917, ce. 544. 

Carterepa_ Bier lr 4 Mar. 1 to Nov. 1 
12%, Ih; ai alsy, @) (eer 

Gaswell pac 1.23 set Feb. 1 to Nov. 15 
P. L. 1919, c. 149. 

Catawba —_US apse Feb. 1 to Nov. 25 


IP, Wy, TASH, BERS Jee, Wp ASANTE, ©; GBs 


Chatham ae Mar. 1 to Nov. 15 
12 1b, ah, ey ag), 
Cherokees s —-——__ Feb. 15 to Nov. 15 


P. L. 1915, c. 608; P. L. 1917, ec. 156, 352. 


Chowengeee eee Mar. 1 to Nov. 15 
JEG abel @, ty Be 

Claven- ss oceee Feb. 15 to Nov. 15 
je ee Ike, oe, BBY 

Clevelan dea = Jan. 10 to Dec. 1 


P. L. 1917, e426; P. Li. 1919" ce: 500: 





Colum bis. ae Apr. 1 to Nov. 1 
E, lis 19n @ 394. 

Citi Sly ee Feb. 15 to Nov. 15 
Pale Ol(aer4433 

Cumberland _____ Mar. 1 to Nov. 15 
P. L. 1919, ec. 142. 

CUPEILUIC kane Mar. 1 to Nov. 15 
12%, be an uley, Oy ROS tee 1b, Ilr, ©, Bee 

Dares. = ae Mare lito,O etl) 
Rey., s. 1884. 

Davidson 2_2__ ae Mar. 1 to Nov. 15 
1907, ec. 422 

DavieMy_ sora 3 Feb. 20 to Nov. 20 
Pio ie. f422: 

Duplin eyfaitor Bau Mar. 1 to Nov. 15 
Rey., s. 1884. 

Durham, 334. 2 oe Feb. 1 to Nov. 15 
P. L. 1917, ¢. 400: 

Edgecombe ______ Feb. 15 to Nov. 15 
1907, ce. 823. 

Hore yi ieee eee Jan. 1 to Nov. 20 
1909, c. 551. 


Kernersville and Abbott’s creek 
townships, Feb. 15 to Nov. 15. 
P. L. 1911, ec. 134. 


PFrarkhn?2 © 368s. Mar. 1 to Nov. 15 
1907, c. 986. 
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Gaston __Jan. 15 to Thanksgiving Day 
L907, Cy alte 


Gatés\_02 4 stat... Mar. 1 to Nov. 15 
P. L. 1917, c. 544. 

GraltamMos. 784) 709 Mar. 1 to Nov. 1 
Pelee O(c 120. 

Granville ________ Feb. 1 to Nov. 15 
P. L. 1919, c. 458. 

Gréeéne’ 2255_ ee Feb. 1 to Nov. 20 


Ex. Sess. 1908, c. 108; 1909, c. 829. 


Guilforddins. 1a. Mar. 1 to Nov. 15 
1907, ec. 345. 

Halifaxte) Aas Mar. 1 to Nov. 15 
12, 1G, URIS, © ale 

Harriette Sees oT Mar. 1 to Dec. 1 
P. L. 1917, ec. 209, 379. 

Haywood "e--== = — Jan. 1 to Nov. 1 
P. L. 1915, c. 566. 

Henderson’ 2252 == Jan. 1 to Nove 15 
P. L. 1919, ec. 404. 

Hertitord 223 - Mar. I to, Novael5 
P. L. 1917, c. 544. 

Hokele een Feb. 16 to Nov. 15 
P. L. 1915, c. 459; P. L. 1917, c. 100. 

Hyde sane es Mar. 20 to Oct. 15 
Rey., s. 1884. 

Tredell Sane = Jan. 10. to Dec, 1 
P. L. 1917, c. 459. 

Jacksoluess see - Mar. 1 to Nov. 1 
Rev., s. 1884. 

OUTS LO Dice ene eee Mar. 1 to Nov. 1 
Rey., s. 1884. 

LO LLCS memes eee te Feb. 15 to Nov. 15 
P. L. 1917, c. 448. 

Inde eel talaie 25% agen Mar. 1 to Nov. 15 
IE, It, Tales, ©. Gils, 

PICTOU ete ete eee Feb. 20 to Nov. 20 
P, L. 1918, c. 588. 

Dino ne Feb. 1 to Dee. 1 


Po i913 1c 659" Paik, Hx. SessalGile: 
(Oy Tha > Deadly Sle, S22 


MeDowellea Feb. 1 to Nov. 15 
1909 TCROl Selle Lolderce 128, 


Macony 2323 except Dec. 1 to Feb. 1 
P. L. 1919; ¢. 45. 

Madison «+ 22 st Feb. 1 to Nov. 15 
1907, c. 104. 

Martin @i_f ssM_-_ Mar. 1 to Nov. 1 
Rey., s. 1884. 

Mecklenburg —____- Jan. 20 to Dee. 1 


Boel 910, Cyoeee 
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Notchellaan 5. e No open season 
PAL 1O1T, "ce. 550: 

Montgomery ----Feb. 15 to Nov. 25 
Je, Ibe ARIE @ Gala; 











Moorey. SF Feist _ Mar. 1 to Nov. 30 
12 Ith, ANS) es, a 
WNashrel4 set 2t 45% Feb. 15 to Nov. 15 
1907, ec. 823. 
New Hanover __-_Feb. 15 to Nov. 15 
1D, Thy, UCHR, ©, GEEE 
Northampton —__--- Mar. 1 to Nov. 15 
1B 10, aha @; 27O# F 
(OTIS One eee onee Mar. 15 to Oct. 15 
Pee 1913. cog. 
Orangemen see. Feb. 1 to Nov. 15 
TBs yy TES Falah ’ 
Pamlico ee ee ee Feb. 14 to Dec. 1 
P. L. 1919, ec. 354. 
Pasquotank, 220 Mar. 1 to Nov. 15 
P. L. 1917, ¢c. 544. 
Rend crams 522. Mar. 1 to Nov. 1 
Reyv., s. 1884. 
Rocky Point township, Jan. 1 to 
Dee. 1. 
Peels chal 50: 
Perquimans ___ ~~~ Mar. 1 to Nov. 15 
P. L. 1917, c. 544. 
Personae = fia Feb. 1 to Nov. 15 
P. L. 1915, c. 586. 
Pit bee ee Mar. 1 to Nov. 20 
12) 16s ala lrg Koh akatss 
Polk. <2 Web: L56t68 Dee® 1 
P. L., 1915, ce. 454. 
Raridolphite » Srer Mar. 1 to Nov. 15 
$2. 1b, aba, oy als}ey. 
uLCh LONG Jan. 25 to Nov. 25 
P. L. 1915, c. 564. 
PO DCS OM got ee Wiatee! COmN Oye mL. 
12, Ibe ak kG Cea ae 
Rockingham —_--=- Feb. 1 to Nov. 15 


JP. bp, aon, Oy yésieye 122 1b, ale} (ey aie), 
Roweneit &. Spi J. Feb. 1 to Dee. 1 
127, Ihe, Tiihles aN, 
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Rutherfordr- 20 Feb. 15 to Dee. 1 
1909, c. 204; P. L. 1911, ec. 182. 

Dain DSO Nee eke Feb. 1 to Nov. 1 
JE dbp MAY @, EYAL. 

SCouands ease. Feb. 15 to Nov. 15 
12s 1h. IROKey wire 

tan yyw 25 2 oe Feb. 1 to Dee. 1 
1909, c. 630. 

SLOKCR ee ee ee Jal. Jdeto Wee 15 
P. Ll. 1917, ¢. 588. 

SUCH VRE aS Ae Jan. 1 to Nov. 1 
P. L. 1919, c. 168. 

Swett a ae =. ee Mari teto NOV. ol) 
1907, c. 54. 

Transylvania ______ Feb. 1 to Nov. 15 
12) iby, DAL ©, Cre 

‘Tyrrell Oe. Bie 4... Mar. 1 to Oct. 15 
Rey., s. 1884. 

Untoniag_! 78M Jan. 1 to Dee. 15 

L. 1919, c. 555. 

Vin Gey DG eee Mar, 1. to Noviil5 

1O00R cr 516 36 Ps cle: 1911, C. 13642 OP EL. 
1918, c. 718. 
WW EK Oma ee ee Sa eeeae Mar. 1 to Nov. 15 


PUato13, 0. zone Po Lin 917%, Cs bod. 


WET enters a ease eee Mar. 1 to Dee. 1 
Pear AO1S, Cc) 1373 RP. la. 1917, ce; 298, 348) 

WWeasnineton - ae Mar. 1 to Oct. 1 
TE 1 ASH Ke PADS 2h Dy, TE, Gp EOy 

Watauga 2 a= Mar. 1 to Sept. 1 
UGOr, ©, Seal 

Wayte. 032 1- ae Mar. 1 to Nov. 1 
Reyvy., s. 1884. 

Wilkes ot at det? Feb. 10 to Dee. 1 


Except on Thanksgiving Day. 
1&5 be ABSAIay CS (70 fe die alone co, lay 


LVL SOTie es eee eee Mar. 1 to Nov. 15 
Rey., s. 1884. 

Vel ciate ee | Feb. 1 to Dec. 1 
1907, c. 607 

MAAC RG yee we Canto et nd Jan. 1 to Nov. 1 


P. L. 1915, c. 186: 
Note. For punishment for violating above 
acts, see the Acts. 


As to power of legislature to regulate hunting, see State v. Gallop, 126-979; Daniels v. 


Homer, 139-219; Brooks v. Tripp, 135-161. 


2117. Wild turkey. The close season for each year during which no wild tur- 
key shall be shot, killed, wounded, or in any manner hunted, taken or captured, 
shall be, as to its sever a counties specified, as follows: 


Alamanée, e2aecws 4 Mars latosiNov- 215 
1909, c. 715; P. L. 1911, c. 85. 

Pa dexwannd eno ke ea Mar. 1 to Nov. 1 
Rey., s. 1885. 


Aeehany. 2.2 ees Mar. 1 to Nov. 1 
Reyv., s. 1885. 
Anson__-_no open season before 1922 


afterward Jan. 20 to Nov. 20 
125 Ib, UBT epee 
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Ashe _@2 Sk 209 "on. Mar; 19t6* Novel “Davie Aga AAW No open season 
Rey., s. 1885. Peli Ol aca 
AVCry Ages. ee ae No open season Duplin —+1_--__- __ Mar. 1 to Nov. 1 
P. L. 1917, ec. 555. Rey., s. 1885. 
SCAUrOLieee eee ae Mar” 1-to Nov. | | Durbam art 9a Feb. 1 to Nov. 15 
Pall Oli sce Ole. P. L. 1917, c. 400. 
Beril@sare coe Feb. 10 to Nov. 15 Edgecombe -_---- Feb. 15 to Nov. 15 
12) JU, Talay a, Ising 12, 1b, IIA @ GSR IPS: 1907, ¢c. 823. 
Isto ate Forsythe sees ee Mar. 1 to Nov. 1 
Bladen) a= ae Jan. 1 to Nov. 1 Rev., s. 1885: 
eA be RES ie 457; Pit 1915, (On PATS, Franklin a ke Rae Mar. 1 to Nov. 1 
Brunswick; 2-42 92-— Mar. 1 to Nov. 1 Rey., s. 1885. 
Rev., 8. 1885. Gaston olen ene Mar. 1 to Nov. 1 
Buncombe----—_—s: Jan. 15 to Nov. 15 Rey., s. 1885 
P. L. 1917, c. 658. Gates tare 22 eee Mar. 1 to Nov. 1 
Barked 2+ 5 Ase Feb. 15 to Dee. 1 Rev., s. 1885 
1909, c. 675. 
: Grahame eee Mar. 1 to Nov. 1 
Cabarius Of 1-_set__ Mar. 1 to Dee. 1 P. L. 1917, c. 125. 
Rev., s. 1885. ; 
"Sh G liege vaec sss Feb. 1 to Nov. 1 
Caldwell -.....--Jan. 20 to Nov. 20 peat ries cece 
Ll ,¢ 8 
Camden. 2 eee ee” Mar. 1S tomN Ove oneene 5. 1885 5 cs eer Mar./ "to" Nove 1 
Rey., s. 1885. RO At 
oie ree Sito ty,  Guilfordae caaeeane Mar. 1 to Nov. 15 
P. L. 1915, c. 682. tM DES are 
Caswell a. 5" _Feb. ‘I to Nov. 15 Halifax CM ae a ee Mar. iL to Nov. i RS) 
P. L. 1915, c. 129; P. L, 1919, ¢. 149. Ride i913, ¢ OS. 
Gainwba Mar. “1 tosNowade lac neliaee oe eee, Mar. 1 to Nov. 1 
Rev., s. 1885. aereeh Rey., 8. 1885. 
Chatham 7st. Seis. - Mar,.1 to Novesl& Haywoodi2e_-_---__ Jan. 1 to Nov. 1 
Peiet9liner129. P. L. 1915, ¢. 566. 
Cherékee) 122 fae Feb. 15 to Nov. 15 Henderson _-___-_- Janos? to Nov. a5 


P. L. 1915, c. 608; P. L. 1917, cc. 156, 352. 


Chowante_ oor eet als Mar. 1 to Dee. 1 
PTs 1913) ci 5916 

Olan ee tee Feb. 1 to Nov. 15 
P. L. 1917, ec. 395. 

Cleveland seas Mar. 1 to Nov. 1 
Rey., s. 1885. 

Columbus. t3--28 4a5- Apr. 1 to Nov. 1 
P. L. 1917, ¢. 394. 

Graver_ 22 e-7ek wool Mar. 1 to Nov. 1 
Rev., s. 1885. 

Coumberland. gotstss os Mar. 1 to Nov. 1 
Rev., s. 1885. 


No open season in 71st township. 


ioe Ip, Anas Oh Grae 


Gurrivtickeeee Mar. 1 to Nov. 1 
Rey., s. 1885. 

Ie aiike t. Se Mar. 1 to Nov. 15 
Rey., s. 1885. 


Rey., s. 1885; P. L. 1919, c. 404. 


Hertiorda22. 226 Mar. 1 to Nov. 1 
Rev., s. 1885. 
EtOke. ee except Nov. 1 to Dec. 1 


Pils. 1915, ¢. 459; BY T1917 Gc. 100, 


Hyde, tetas 29 Tee ee 2 Mar. 1 to Nov. 1 
Rev., s. 1885. 

Tredell (a2i5c 43. Mar. 1 to Noy. 1 
Rey., s. 1885. 

Jacksom:_@ atrislety Mar. 1 to Nov. 1 
Rey., s. 1885. 

Jehnstonst- =u. 4 Mar. 1 to Nov. 1 
Rey., s. 1885. 

JODCS ee tea tea Mar. 1 to Nov. 1 
IR ay, Oo ie ; 

Hee Set ea = eee Mar. 1 to Nov. 1 
Rey., s. 1885 

enor ee ff Sess te Mar. 1 to Nov. 1 
Rey., s. 1885. 
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Panéoln Si ui they Feb. 1 to Dee. 1 
P, L. 1913, ¢. 659; P. L., Ex.. Sess; 1918, 
ce. 75.3 P.1L.°1915, ¢.,92. 





Macony..4 2 — except Dec. 1 to Feb. 1 
P.. Li; 1919, ¢. 45. 

Madisonwe® 2220 Feb. 1 to Nov. 15 
1907, c. 104. 

Martin w2-5..24F Mar. 1 to Nov. 1 
Rey., s. 1885. 

Mecklenburg _~---- Jan. 20 to Dec. 1 
JP 1b, UA ©, Sie, 

Martchel lee wee oo Feb. 1 to Oct. 15 
122, Ibs, sMISy os rao) 

Montocomery. 222.— Jan. 25 to Noy. 25 
P. L. 1915, c. 564. 

Mooredern 22. Jan. 1 to Dee. 1 
PF 1911,1¢c..1380 

Nasli@s ani - oo Hebe lattouNoveLd 
1907, c. 823 

New Hanover.-22--_- Mar. 1 to Nov. 1 
Rev., s. 1885. 

Northampton ____-_Mar. 1 to Nov. 1 
Rey., s. 1885. " 

Onslow OF +. -1644-. Mar. 15 to Oct. 15 
P. L. 1918, ec. 591 

CREME” eee Feb. 1 to Nov. 15 
P. L. 1919, ec. 216. 

Pamlico soo. oe Jan. 20 to Nov. 20 
P. L. 1919, c. 354. 

Pasuuopenukve: 222. Mar. 1 to Nov. 1 
Rey., s. 1885. 

TEC ie oie ee ee Mar. 1 to Dec. 1 
Pee STO Res 163. 

Perquimans 2222-_~ Mar. 1 to Nov. 1 
Rey., s. 1885. 

Persp ee en HetedztoaNoverto 
Peel Oley os0s) bs la 191 eC) Bbo. 

li eee re re Mar. 1 to Nov. 1 
Rev., s. 1885. rn 

ig les eka ae aie ee Feb. 15 to Dee. 1 


1909, c. 590; P. L. 1915, c. 454. 


Randolph, 2 ..3£—- Mar. 1 to:Nov. 15 
IP Ita, TSR ves a RSS 


Richmond__except Nov. 1 to Nov. 15 
P. Ll. 1915, ¢. 569. 


hovesOn oo eee Mar. 1 to Nov. 15 
12, 1, TG GS Birks 
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Rockingham _____- Feb. 1 to Nov. 15 
P. L. 1911, c. 756; P. L. 1915, ec. 560. 
KOwWaNle. fees Feb. 1 to Dee. 1 
P. L. 1918, ec. 591. 
Rutherford ~_______ Mar. 1 to Nov. 1 
Rey., s. 1885. 
Sampsome 1-3 Feb. 1 to Nov. 1 


P. L. 1917, c. 521. 


Scotland ~_--except Nov. 1 to Dec. 1 
je 1b, ali, Oy ee 


Stanly fxs seat Feb. 1 to Dee. 1 
1909, c. 630 
Stokes = Seeee= Feb. 15 to Dee. 15 


P. L, 1917, ce. 588. 


Surry 7s2L_2 closed until Jan. 15, 1922 
12% 1b, Are xen 276. 

Swan see ee eee Jan. 15 to Oct. 15 
P. L. 1915, ec. 772. 

Transylvania ______ Feb. 1 to Nov. 15 
P. L. 1911, ec. 677. 

Unl0n Sen ees> Jan. 15 to Dee. 15 
1907, c. 703. 

‘V anGGyas soe Mar. 1 to Nov. 15 


1909, c. 516; P. L. 1911, c. 364; P. L. 1918, 
Cumiplics 


Wiakepeee oye es Mar. 1 to Nov. 15 
P..L./19138, ¢. 225; P. L. 1917, e. 552. 


Warren= =e Mar. 1 to Dee. 1 
P. L. 1915, ec. 187; P. L. 1917, ce. 298, 348. 





Washington ________ Mar. 1 to Nov. 1 
Rey., s. 1885. 

Wid tae ra ieee eres Mar. 1 to Nov. 1 
Rey., s. 1885 

AWS Sa AS cease ee ace Mar. 1 to Nov. 1 
Rev., s. 1885 

CWWELE co aeee een eee eee Mar. 1 to Nov. 1 
Rey., s. 1885 

Wilson's at 2) 8 Mar. 1 to Nov. 15 
Rey., s. 1885 

WEN ete hee eee Mar. 1 to Nov. 1 
Rey., s. 1885 

Yancey PEs sveUe Jan. 1 to Nov. 1 


Pleat be. 230, 


Notre. For punishment for violating above 
acts, see the Acts. 
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2118. Dove, robin, and lark. The close season for each year during which no 
dove, robin, or lark shall be shot, killed, wounded, or in any manner hunted, 
taken or captured, shall be, as to the several counties specified, as follows: 


Alamance. - =. 2 [Dove: Ga ene > eee de oe Mar. 1 to Nov. 15 
1909 PENT eee. UGTA em Sp: 
ROD ee en re oS ae ee 35 Apr. 1 to Nov. 15 
P. L. 1918, ¢c. 560. 
barks TIGe 7 4 el See Mar. 1 to Nov. 1 
Rey., s. 1886 
Aléxander® Sori 30 6. eee ee ee ee ee ee Mar. 1 to Nov. 1 
Revy., s. 1886. 
Alleghany ~~ -_~~~ Dove-and, larki@_ 2 se A eee Mar. 1 to Noy. 1 
Rey., s. 1886. 
Robin Wesco oat ee ns eee ee Mar. 1 to Oct. 15 
P. L..19138, ec. 560. 
PATISOTLS gece te ee ee eee Jan. 20 to Nov. 20 
P. L. 1917, c. 474; P. L. 1919, c. 165. 
ASG. ous oe ee ee ee ee ey eee Mar. i to Nov. 1. 
Rey., s. 1886 
PAV OV cn le ree Oe RO oe eS ee ee No open season 
Peet Oliacmoon: 
Beatrfort: OF SOG os. | BRIS TETAS Sak eee ee Mar. 1 to Nov. 1 
Rey., s. 1886 ; 
Bertiece-ce ser caer 2 Ue NOV aatY de VOM OF 2 OB Mar. 1 to Nov. 1 
Rey., s. 1886. : 
Bladen.- = s-L.2o0 ae 2 NOY, 20 Dee ents ae ee eae Mar. 1 to Nov. 1 
Rey., s. 1886 
Brunswick tee. 25 Sie 2 3 BAN ee. Bi ee a ees ae Mar. 1 to Nov. 1 
Rey., s. 1886 
Bhneombet Eu seition J 24~ Ui OR Cire oe Jan. 15 to Nov. 1 


P. L. 1917, c. 658. 


No open season for robin. 
122, ie aignlss, @, fen, 


A SU his 0's See ies ge el ete as a, > Ns ET ae ea Feb. 15 to Dee. 1 
1909, c. 675. 

Cabarrus)... 2 2. 5 ee ee ee ee ete ee ee ee Mar. 1 to Nov. 1 
Rev., s. 1886. 

Ce LW el Re ae er a een Mar. 1 to Nov. 1 
Rey., s. 1886. 

Wamden girl _ sn 2 ot eae OE et oe ee ee ee Mar. 1 to Nov. 1 
Rey., s. 1886 

Carteret! = J 40k ee ee ee eee Mar. 1 to Nov. 1 
Rey., s. 1886. 

Gaswell aie er ee ee Oe eee ee Mar. 1 to Nov. 15 
Pe ie 1915 4e31 29: 

Gatawba _ acs ee ets Selly ee es 8 eee ee Mar. 1 to Nov. 1 
Rey., s. 1886. 

CGhathan?s:.* i8ee- 22-2 det dee RDS © Ee b e YP 1 eee Mar. 1 to Nov. 1 
Rey., s. 1886. 

CVhencdkees¢_b_ nt, Dove and!) vobin Z! 48 yar _at_—_ 3a Feb. 15 to Nov. 15 
P. L.,1915, ¢. 608; P. L. 1917, ce. 156, 352. 

Lark: Sie. 1... Pie te oy ee ae Mar. 1 to Nov. 15 

Rey., s. 1886. 


Ch. 38 
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Sli CcvetT mee eee eee Ce ee ere Mar. 1 to Dee. 1 
P. L. 1918, c. 591 
CAPRIS ct 21S) Spe MNS Se A le ll NN et pe Heb. 15 to, Nov.. 25 
| 5d Opa ECO Uoroms eeeed bapa te bi peacone 5 lire: 
CATES EN Ea | ila ey elgg DSP a TO Sa teal ie area clea pee Mar. 1 to Nov. 1} 
Rey., s. 1886. 
Columbus: s. 2 see = o> DOV Giese ee ee en ee ee Apr. 1 to Nov. J 
P. L. 1917, c. 394. 
FUG Ute Tea kee eens eee ree eee ee ee Mar. 1 to Nov. 1 
Reyv., s. 1886. 
Sava gee er eee err a ee Seen ee ee Mar. 1 to Nov. 1 
Rey., s. 1886. 
CO NBWTNG a STAG Co a | ple teenager tele mn eat tpl gale oa Anas, exp Nye iat pak ann il coll pa Mar. 1 to Nov. 1 
Rev., s. 1886. 
rita Cane ae ee ee ee ee Cre ee ite ee tee et Mar. 1 to Nov. 1 
Rey., s. 1886. 
Ia rere ee ee ef Se ere re ee ee ee Mar. 1 to Nov. 1 
Reyv., s. 1886. 
USPSA ETRY G2 Seetieck SMe niacin cece ne re ane) Reeds eat Seay na Apral to Oct 15 
Rey., s. 1886. 
ERIC os, 26 nal (5. agaltieeed st ineliene trtns ace d hoo eyeda Te oie en ie prea SaaS Beha Feb. 20 to Nov. 20 
PL 91a. 422; 
POUT Chaar) ae hae = cat sd Nh ga ak con eee her, keh cies t Mar. 1 to Nov. 1 
Rey., s. 1886. 
Edgecombe _------- DOV Gree ee ee a ee Jan. 1 to July 15 
1909, ce. 511. 
Ae Kaiavh evo eve ta Ciel ee clive We eee es 5 an Mar. 1 to Nov. 15 
Rev., s. 1886. 
ISO avis NN a se ee ae na Mar. to Nov. 1 
Rey., s. 1886. 
Franklin’ VY 28%. Denerand -lark--<---<~-<--e~- -=— + -2 nek Mar. 1 to Nov. 1 
Rey., s. 1886. 
Robins et t= ----5--2--2=--8IGOu ___ Me No open season 
12) I, ARBIBS, oy, HKG, 
Gaston “240 Olt nn ee en nn ne en nn Mar. 1 to Nov. 1 
' Rey., s. 1886 
COIS. epee fay peas sn ap pa ef ena ge en es pmpen gin eeaded aege Mar. 1 to Nov. 1] 
Rey., s. 1886 
Granville’ + -TBS.~.-~. ~~. +--+ SRE DB VOU Mar. 1 to Nov. 1 
Rey., s. 1886 
Mo TE, og 5 42 nee ee pre aerate eens hits (0s Mar. 1 to Nov. 1 
Rey., s. 1886 
GuilfOrd: OF Gs 09 a ncn en rane ee ee Mar. 1 to Nov. 15 
1907, ec. 345. 
voli x MMe SEL I cB cere Be eee pe HE OR Mar. 1 to Nov. 15 
yee 1G, ES oseal, 
Dip i teats ee ee sg ee No open season 
Rae LOTS 8S1 6: 
Harnett ef. Af tang eS Oe ie Svell Mar. 1 to Nov. 1 
Rey., s. 1886. 
beta OCEAN Se te 8 ee a Mar. 1 to Nov. J 
Reyv., s. 1886. 
LPC Gat Ie =, ape ees Sea. an eo. Apr, 1. to: Ney..d5 


59 929, 
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Hertiord’ eee ee Dove} and~—lark sta ss - oe eee ee Mar. 1 to Nov. 1 
Rev., s. 1886. 
RObin =A am fee eet ere, Searle eee, we No open season 
PS i913, Cy olG: 
Hoke gta soo 2 ee ee ee see ee Mar. 1 to Nov. 1 
Rev., s. 1886. 
FAV GC on ne ee ee eee Mar. 1 to Nov. 1 
Rey., s. 1886. 
Tredelft 22 _ 4 ikea seas a eee esas ee eee eee Mar. 1 to Nov. 1 
Rey., s. 1886. 
JACKSON fee eee ee ee a een ere eae ee eee Mar. 1 to Nov. 1 
Rey., s. 1886. 
J onSton’ 4:2 Betas neh EE Rae = a esi eal eh me aa Mar. 1 to Nov. 1 
Rev., s. 1886. 
Jones'*. 08 4 BM as 5 Re SCS eee oe He ne eee ee Mar. 1 to Nov. 1 
Rev., s. 1886. 
Tee 'Y 2 OF t Sane <= - ete en = 6 a a ee eee Mar. 1 to Nov. 1 
Rev., s. 1886. 
FS 66) epee tain dct Stains ay ing pment yp pepe tng ee vt geet gs Mar. 1 to Nov. 1 
Rev., s. 1886. 
Emeoln' 08 SS 009 3 a Se re en een Ss Feb. 1 to Dee. 1 
P. L. 1913, c. 659; P. L., Ex. Sess. 1918, c. 75; P. L. 1915, c. 92. 
MeDowell 2.2 ee ee eee Mar. 1 to Nov. 1 
Rey., s. 1886 
Macon! &_02 4 08 en BON Ba eee TIO Mar. 1 to Nov. 1 
Rev., s. 1886. 
Madison ott oss Bets & abet see Pre erin Feb. 1 to Nov. 15 
1907, c. 104. 
Martill ' at=t i Se ee ae eee Mar. 1 to Nov. 1 
Rey., s. 1886. 
Mecklenburg «si¢-.-.-. =) 586 __ ee eee Jan. 20 to Dec. 1 
P. L. 1915, c. 562. 
Robin3-3912..0. OF. 2 ee oe No open season 
P. L. 1913, c. 816 
Mitehell 26 cee 7 5 eee ee eee No open season 
P. L. 1917, ec. 555 
Montgomery: te —— = Se ee ee ate ee Jan. 26 to Nov. 25 
P. L. 1915, c. 564. 
WNashie .2 8 ewe DovVem@anic Bice ieee ee ee ee Mar. 1 to Nov. 1 
Rev., s. 1886. 
BMG) a Bik he teen tle Rp ee wg al a No open season 
P. L. 1913, ec. 816 
New, Hanoverieatt 2.25) ee. Sor ee eee Feb. 15 to Nov. 15 
P. L. 19138, c. 558. 
Northampton _----- Done apd. ark sees eee a eee Feb. 15 to Nov. 1 
Rey., s. 1886. 
BoD in Fr ee ee ae Apr. 1 to Nov. 1 
Pale lol aca Zt 2 
Onslow, _L_.1ehL_. Dovesandis0 bins eee Mar. 15 to Oct. 15 
P. L. 19138, ec. 591 
Juark: -~serdn epee ete td No close season 
Rev., s. 1886. 
Orarifet se sae Tolinrcarnc:t ayer erece ae ae een 2 oe eee! Feb. 1 to Nov. 15 


Ea LOLo el 216: 
930 
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SEP rd Oy ay hg ne ya, ayia ncbarategon, setae tane dee en gi hn eter Mar. 1 to Nov. 1 
Rey., s. 1886. 
BeACOSAT TAO Lak l) Ege ree re nee ee eee ape Mar. 1 to Nov. 1 
Rey., s. 1886. 
Fender =2.*=seenas5 DIG eee ae ee ee Mar. 1 to Nov. 1 
Rey., s. 1886. } 
Doverand-robin=— 6 = sep! ge OD I Jan. 1 to Dee. 1 
P. L. 1915, ec. 150 
ECTCULTIMD ALS tet cee ee ee ee ee ee ee ee, Mar. 1 to Nov. 1 
Reyv., s. 1886. 
PeTSOT ee ee ee ee Sein nee ee sD 8 = FEE Mar. 1 to Nov. 1 
Rey., s. 1886. 
| Sih (Fig segepen ll entpipcysipeaepsmcnraplys tips athe ine tenet || kee a | Mar. 1 to Nov. 1 
Rey., s. 1886. 
PO Kee ewe ee a eee oe eee Mar. 1 to Nov. 1 
Reyv., s. 1886. 
0 Wp Nera ere we rie ee ee ee et 2 ee ae Mar. 1 to Nov. 1 
Reyv., s. 1886. 
UU IOTIC Ret oe ee ee ee en ee ee em e Jan. 26 to Nov. 25 
P. L. 1915, c. 564. 
PEG DESO rs or eee en nes oy: Re Ate gene | Ie pee Mar. 2 to Nov. 15 
P. L. 1917, ec. 376. 
COCR REO AIT) eee es net Ree ae EG eet ech ST Mar. 1 to Nov. 1 
Rey., s. 1886. 
SPA) Wiehe See RS en yr re airs i aie pe Feb. 1 to Dee. 1 
P. L. 1913, ce. 591 
PCE OL meer ere care too oe eet ne ee a Mar. 1 to Nov. 1 
Rev., s. 1886. 
PS BIS) EO ee ee Mar. 1 to Nov. 1 
Rey., s. 1886. 
Cons nae DOVee ne ee ee ee eee ae Feb. 15 to Nov. 20 
P. L. 1913, c. 610; P. L., Ex. Sess. 1913, c. 175. 
Robiniand lark-~_ SEO of8t af 7 Mar. 1 to Nov. 1 
Rev., s. 1886. 
indy eee ee eee ee eee eee Feb. 1 to Dec. 1 
1909, ec. 630. 
SSHRC SN ap i diel ence ay mpage ral sl Ey ti ental a Jan. 15 to Dee. 15 
P. L. 1917, ¢. 588. 
Ss ele Lh) le ee hee ts Rate ee a See pert bend parted empl Bee Jan. 1 to Nov. 1 
P. L. 1919, c: 168. 
Breese Ly a 111 Ge i re es ee en ee ee Mar. 1 to Nov. 1 
Rey., s. 1886. 
ive] eee ene © ete) eg te ee ee Mar. 1 to Nov. 1 
Rey., s. 1886. 
NONE 4 tee Tt UD YaSe7-NoN sem he ech es ee Jan. 15 to Dee. 15 
1907, ce. 703. 
US 8) ON 6 eta aero ns oak annie tien ee me ee RR No open season 
P. L. 1913, ¢. 816. 
Ta rgts, ye Bd eS a). ee ae SaaS eae Mar. 1 to Nov. 15 
1909, c. 516; P. L. 1911, e. 364; P) L. 19138, c. 718. 
Wakes OF 1 T8106 ~ = Doverand: larks2s22=sesssesrsscsce=22 Mar. 1 to Nov. 15 
PU SI913) 69225: Peltor eer ool: 
RGD Lee ee ene eee et eed Mar. 1 to Nov. 15 
1909, c. 688. 
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Warners Salto Sie. 4 wes ee ees eee Feb. 1 to Aug. 1 
Rey., s. 1886 

WY ASIN OL ON, be See pe cere eS tes ee Mar. 1 to Nov. 1 
Rey., s. 1886 

IWeatau Gan co oe oR oc ee eee ae eter cree ee Mar. 1 to Nov. 1 
Rey., s. 1886 

Wayne (2 2528. 0 ee oe eee eee eee Mar. 1 to Nov. 1 
Rey., s. 1886. ; 

Wilkes (<2 2222025. es See a ee ee ee Mar. 1 to Nov. 1 
Rey., s. 1886 

Yadkin peste 25.0. oS ne oe oe ee ee en ee Mar. 1 to Nov. 1 
Rey., s. 1886 

Yancey o2- oe ke eee ee ae eee Mar. 1 to Nov. 1 
Rey., s. 1886. 


Nore. For punishment for violating above acts, see Acts. 


2119. Pheasant. The close season for each year during which no pheasant 
shall be shot, killed, wounded, or in any manner captured or taken, shall be, as 
to the several counties specified, as follows: 





SA Veg hier yor Wo ise ea a ere ee Mar. 1 to Oct. 15 
12s iby Ievilas Os aloo) 

TNS Gene ee ip etd Mi Rita pig ht A Ste ee mem Syren ay hed cy except Nov. 1 to Nov. 15 
1907, c. 358. 

111) ip a i, meg ny an ph alin heaping pin 2 No open season 

. Je Ibs a aliig- Os ts 

Bun com be jt a ec oe ree ere ee ee eee Jan. 15 to Nov. 14 
P. L. 1917, c. 658 

Burke 2 30 eo eee eee Feb. 15 to Dec. 1 
1909, c. 675 

Caldwell peers fats a= sere eer te een te eee Eee. Jan. 20 to Nov. 20 
Paleo) aCe 

Caswell __.... 2320010! gent ot aT 2 O98 A at A Mar. 1 to Nov. 15 
PELs 1915 e129 

Chatham .-2-:-. 2-2) 3 ee eee eee except Nov. 1 to Nov. 15 
1907, c. 358 

Cherokee. 2222 222 ee ee See Se Feb. 15 to Nov. 15 
Pi. 191556) GOS sR 917, cee Lb69302- 

ChoWan «. --22-—2a1k Soe eee Se. Bee eee eee eee Mar. 1 to Dec. 1 
Pa i913 sen 59L 

Olay s2tu2.----- -_ - — ae i ee oe ee ee Feb. 15 to Nov. 25 
Je), ibe HESS, @, PAKS Jes by AI, @, Zhere, 

DaVidSOM Woes a8 ee Eee re Se er except Nov. 1 to Nov. 15 
1907, ¢c. 358 

DAVIC cnc nena n oe ee ee eee eee a eee Feb. 20 to Nov. 20 
py leelolines 422: 

Forsyth 2. 2 Se uz= =~ Seon ease aaa Oe ee except Nov. 1 to Nov. 15 
1907, c. 358 

CEM Mh Oe No open season 
Peewe TOU Cn SO: 

Corbidtidet. fl. 2aMizo BS e0G C00 ners except Nov. 1 to Nov. 15 
1907, ¢. 358. 

TEU che at eee | ee 2 Ae eee eee nS eer. ae Mar. 1 to Nov. 15 
Pik. 1943; ¢. 591 

El a WOO Bs te SB ge a a ee eee Jan. 1 to Noy. 1 
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PECTS OT eae oe ee ee ann an nn s Sonne a toe Jan. 1 to Nov. 1 
Rey., s. 1887; P. L. 1919, ec. 404. 

a os hey ia ia as aha gi etapa ae ern eae a ba No open season 
1917, ¢. 82. 

TiniCGl ngs 22 eee renew ee a es Soe ten een reese Feb. 1 to Dee. 1 
Pelee O13 Ce Goo sb Ia, DX.) Sessa 913d. Ca vos ee lal Olosc. 22 

Macon on-foiiw —scutch -Tasy 1989. tot soenge o20l5. except Dec. 1 to Feb. 1 
P. L. 1919, c. 45. 

Madisot® 22222 s2+ 2225 222222 = ++ == -veppitst-en ~hoBignascentt Feb. 1 to Noy. 15 
1907, c. 104. 

B¥eck len Dilr fer ee ee res Sn Se Se Jan. 20 to Dec. 1 
P. L. 1915, ec. 562, 758; P. L. 1917, c. 495. 

ET Celery Seat es © ah a en ee re ene A or eb Or 5 5 No open season 
P. L. 1917, ec. 555. 

NES Ee Onn Mee art tee SS ee a we nr es except Nov. 1 to Nov. 15 
1907, c. 358 

DI GOL GE mee a mr ae et rer ea except Nov. 1 to Nov. 15 
1907, c. 358 

Orange aaa tin see sp ees shesed es seescres sannes secs se eee No open season 
1917, ¢c. 82. 

BUI x, Sn ema ec per anes emma Sas paar np eh eI Sa Feb. 15 to Dec. 1 
1909, c. 590 

Randel phi-f =e => riieswat sia st: except Nov. 1 to Nov. 15 
1907, c. 358 

ARC (1 OF RMU oR se NLS SE AOR oar eee rearcar here t ROR Sere et meena mercer eters Mar. 1 to Nov. 20 
19138, ce. 610 

ftobeson. GULUIWTs ark. ok, Siero ek en Mar. 1 to Nov. 15 
P. L. 1917, ec. 376. 

Rocking ant, © Setterrsericerci <r ere nr errr ter “erent erro except Nov. 1 to Nov. 15 
1907, c. 358. 

TOWN eee, 2 Seenebnee bre arm ete een te ee a eS See Feb. 1 to Dec. 1 
P. L. 1918, c. 591. 6 

Scotland OF Me 209 Seen Vn Se Em i nee en Feb. 15 to Nov. 20 
P. L. 1913, c. 610; P. L., Ex. Sess. 1913, ec. 175. 

LAT yt OETA, 209 inca ome eer seer mre ny cory ig oe oe ns Feb. 1 to Dec. 1 
1909, c. 630. 

RCO KES mee ey, Senne acres ws eres wees ten cme ar es ramen oer enter Jan. 15 to Dee. 15 
P. L. 1917, ec. 588. 

SS a a I a a ca tala cla cere sey ee closed until Jan. 15, 1922 
P, Li. 1917, c. 47. 

ORY CL LIN ee eS SNE wm en armrest wee ee Jan. 15 to Oct. 15 
P, La. 1915, c. 772. 

BD easly Ley ny oy, O22 A mene mma a mec remem mn a ee Mar. 1 to Nov. 1 
1907, ¢c. 679. 

BY WiC OS. SOS hn one cB hn mi et Shan ners Mar. 1 to Nov. 15 
1909, c. 516; P. L. 1911, c. 364; P. L. 19138, c. 718. 

PWV, Ome SO Be 2 8 Pe rh ode ct > PE A oe eee Mar. 1 to Nov. 1 
1909, c. 723. 

WWiersronee OS. Ble BS no ne een ane eee Mar. 1 to Nov. 1 
PEL crGl- Pee 191s eroo0r ee, E., bx., Sess) 1913. ¢, 256: 

WidtaugdItO OY) 8. . .naeebeeesot sr esses closed until 1922 
P. L. 1917, c. 469. 

Willkiés® 07 G2 ph. (Except Thanksgiving Day) _--_-______- Feb. 10 to Dec. 1 


PSL; 1913, ¢. 7G; Pe oplgliereai15v. 
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NENG aie a. he ee ee mes Soe. Ces | | eee except Nov. 1 to Nov. 15 


BY TN CY ae eae ah pa hye SI Ret else Ee Jan. 1 to Nov. 1 
jen Jhy 1k Miss, alates 
Nott. For punishment for violating above acts, see the Acts. 


2120. Woodcock. The close season for each year during which no woodcock 
shall be shot, killed, wounded, or in any manner captured or taken, shall be, as 
to the several counties specified, as follows: 


A lathane@e Us: DEB enn <P oth OG an oe tee ee a er ae Mar. 1 to Noy. 15 
1909, c. 715; P. L. 1911, e. 85. 
Avigon Aecde enh 5 Sher ee Fete ste ours Jan. 20 to Nov. 20 
P. L. 1917, ce. 474; P.T. 1919, ¢.. 165. 
A erry plat = Faye <p tee yee os 0 ee ee ae ee No open season 
Pel Ol (Cros 
Bladetitend- opal Arena 35 8 ee Feb. 1 to Nov. 1 
121s IIIS @, 1PAY 
[ENA PETES UATE) Wass 5 cynic ie Mes eien ghar ROSE PMs OS) ed ak Se Jan. 1 to Sept. 1 
Rev., s. 1888. 
@aTiere lg eee a eee ee ere ee ee ee ee Mar. 1 to Nov. 1 
P. L. 1915, ec. 682. 
Wihttes, Oaka township = ee = 2.2 see Feb. 1 to Aug. 1 
, P. L. 1915, ce. 682. 
Glaswell ‘ot [weit Pe a eee ee ee Mar. 1 to Nov. 15 
EL iby abel, ce. 1A 
Ghatham ge fees a ee a i ei ee Mar. 1 to Nov. 15 
P.-L. 1911, ¢. 129: 
Gherokee .3 JF seston Tt ae ee ees ee Mar. 1 to Nov. 1 
Rey., s. 1888. 
Chowaniea: 2c pote = 2 ee Eee ee ee ee ee Mar. 1 to Dec. 1 
“ 12) Ibe, TM Sy @, al . 
Gla Yop tA x4. See te 2 eee eee Feb. 15 to Nov. 25 
P. L..1913, ce. 206; P. L. 1917, .¢. 417. 
Craven ee yeaa seen ts ee ee ere ee eee Feb. 1 to Nov. 1 | 
1905, c. 183. 
Daviett 8 REST. te re ee ee Feb. 1 to Nov. 20 
P. L. 1917, c. 422. 
Hdgecom beat te srs Pee ee ae eS eee Mar. 1 to Noy. 1 
Reyv., s. 1888. 
Tha Ea oe Ree ae ere ee een Te ere ee eee Mar. 1 to Nov. 15 
P. L. 1913, ¢, 591. 
Henderson Piece ees a ce ee ee eee No open season 
Rev., s. 1888. 
evonesyre ee. ee a ea ne lee, naa ae Feb. 1 to Nov. 1 
1905, ec. 183. 
iPibAYes| bso Se le eee ST et el SS ee Feb. 1 to Dec. 1 
P. L. 1913, c. 659; P. L., Ex> Sess1913, c. 75; P. L. 1915, c. 92. 
Teo en Dvir ue RR 8 ee Nee) eer Deen fe Jan. 20 to Dee. 1 
P. L. 1915, c. 562. 
Mateh@h maf 258 oe ah i a ge ns No open season 
Lee, iy, Tbe (ey, tatatay, 
Montgomoenyy.469- b 2 bok Hcg meted? tanga tt\ / Jan. 25 to Nov. 25 


P.-L. 1917, c. 564. 
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eyrcasenee Fe oWR  eiee e Feb. 1 to Nov. 15 
1909; (5433) PL. 1919507 )216. 

PORNSTAR. eee ion Ste ba nM Sn erin Poe ee at ee Oe Jan. 1 to Dec. 1 
Peel OLD. CL OU: 

SERMON 1) hs lan canoer ad dnc ee ae = eRe Se nh me on onl me ere enr e mie Mar. 1 to Nov. 15 


127 ANG KOL E18 (Maree ed ener AAR brie en Eee DES Sh ea Jan. 25 to Nov. 25 


OWESONL fs ae ee oe eee ok oe CO ee TO ~~ 8 Mar. 1 to Nov. 15 
Peels et O17 Leo lo 

POW ati ge oe ho wee ne eee sess tees eee oy ORES “= Feb. 1 to Dee. 1 
Peano le Goo 

iUtly owe kee ee a ee ee oda A etry a Feb. 1 to Dee. 1 
1909, c. 630. 

SS LQG sae face es eer te ee en en ee Neg Jan. 15 to Dee. 15 
124, diy AWG, es tateks), 

SUPE Lome aan PROSE «4.55 2 age en CR WY eater Ser Sah a, Sea Jan. 1 to Nov. 1 
P. L. 1919, c. 168 

Vanceen 22 of Sau Spl sc pit ith dl 5 ond leblanc a Mar. 1 to Noy. 15 
1909S ce O16 SERS e191 ca 364 Pal 1913, Gite. 

NVA Gap ere cra Ae | AP er Sh, Re ee ato artes Cavey cee eet Mar. 1 to Nov. 1 
Pell O18 = Ce220 2 Pa ly LO Mane?s O02. 

Warten Justine OFF SURGERY OF SF ALY, AT ey -pulee ee Mar. 1 to Dec. 1 


Re L1915,-65137 3B. ALL cee 298348: 
Notre. For punishment for violating above acts, see the Acts. 


2121. Snipe, shore birds, other game birds. The close season for each year 
during which no snipe, shore birds, or other game birds as indicated shall be 
shot, killed, wounded; or in any manner captured or taken, shall be, as to the 
several counties specified, as follows: 


PAL ATA Ce eee a eee ee Ducks #2_ 425 -= = BDI OMAt VITA 22 = Apr. 1 to Nov. 15 
P. L. 1913, c. 560. 
Other -cametbiT ds LE PAVED OO vy Mar. 1 to Nov. 15 
1909; ci)715; Bs lL. A911 er85: 
IASON, 2 oe) UE ne Any game bird, i.e., quail,-snipe, woodeock, dove, robin 
and. méeadowalar kes eeotee eur seat Jan. 20 to Nov. 20 
P. L. 1919, ¢. 165. 
Very mee oe 2d 5 OY 2) Ghee eee eae Geet UE OOM 2 No open season 
12, Je. WRC Ke. aa 
enu col ieee = eo = pummer=duek— == 8h) o_Brer std Feb. 1 to Sept. 15 
1907, c. 384. 
[BALEN6 G3a Wes Sea Wild duck—Colly, Cypress creek, French creek 
and.Turnbull.townshipsiusgo Feb. 1 to Dee. 1 
1909, ¢. 418. 
Brunswick ~__-_--~- Snipe and shore birds-_----+---------- Feb. 1 to Aug. 1 
1909, C. TdT. 
Wattereti tte LD Ong peo at nt rcs a March 1 to Dec. 1 
P. L. 1915, c. 688. 
Other-came, birds._+ fia mgeae bow A 2 Apr. 1 to Oct. 1 
1907, c. 895; 1909, ec. 475. 
Caswellot J. {oi AD Vow ADT AIG Sec oe ck ell ae be rarer Feb. 1 to Nov. 15 


P. L. 1915, ec. 129; 1919, ¢. 149. 
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Cherokee 0822-4089 S.~ pe eee eeee  eeeweeeeh S Sa eae e eee es Mar. 1 to Nov. 15 
Rev., s. 1889. 

CO WdIteeee Sees ee Ay SOciee ihe. <a eee eee Mar. 1 to Dec. 1 
[ES 1, ARMIES OL LaPhil 

GLaVae 22s eee ATTY Same: OlCOS 2a ae mene oe oe Feb. 15 to Nov. 25 
182, [baie etsy, ©, PAWS 18% Ib, ANB, ee Cale, 

ORANG) 2 cee eee Wild duck and other water fowl_______- Mar. 1 to Nov. 1 
Rev., s. 1889. 

Summer duck —-_ en. S SiGe ee Mar. 1 to Sept. 1 

SOS), ©, tale). 

Davie seoaee sss c oa Any, game-birds 22248 22 aes AE SE Feb. 1 to Nov. 20 
Peele Ol ipemt2. 

Edgecombem es =ee Any game birds, not otherwise regulated_Mar. 1 to Nov. 15 
Rev., s. 1889. 

Gastan tae sae ATT Ga Cy 1 She oe eee eer ae Jan. 25 to Nov. 25 


iP ibe UARS) @s 2A\a} 
No open season for mockingbird and bluebird. 


1907, c. 823. 
Granville ____.___»_Snipe and other game birds, not other- 
Wisesreg uated poem 2 _ heme ee Mar. 1 to Nov. 1 
Rey., s. 1889. 
Goiltords2 sees Snipe duckfer Sees Sror Wy ao No open season 
1909, ¢. 338. 
AR SDOG1lGS OL CuCkeg., caer ee ae ae Mar. 1 to Aug. 1 
Perel Old Cah: 
Halifax: tes.s28 32 be ONUDC Ieee wae oo cet te ee eae May 1 to Feb. 1 
Rev., s. 1889. 
Any*vame*birds_____- se ee ee Mar. 1 to Nov. 15 
Je ibe AWS es afgik. 
Henderson ________ Any game birds 
Rev., s. 1889; P. L. 1919, ec. 404. 
Tredellf 3.3.22 ou Snipes, ducks and dovesss2= sags) .. = Mar. 1 to Nov. 1 
POE. 1919 5e8450: 
J onesida#— seb. seach Wild duck.and other waterfowls_______- Mar. 1 to Nov. 1 
Rey., s. 1889. 
7iCOl eee ee Any game birds. _J7aF « prar_y og se Heb. «l toa Lec. 
Pe Ie 19135 ¢, Goo; Ps la) WX SCSS) 19154 @n i ann lcm oO Graeme 
Mecklenburg __-__-- Any game -birds___9@¢ 4 530i 3S Jan. 20 to Dec. 1 
P. L. 1915, ec. 562 
Mitchell fs 202 Scooter ee tee ee ee No open season 
P. L. 1917, c. 555. 
Montgomery ______- Any. gamerbirdst [tule bas _____ Feb. 15 to Nov. 25 
Pal aOlos e413: 
Nash@vnt. £.. dal os on Mockingbird and bluebird____--_-___---_- No open season 
1907, ce. 823. 
EN GRRL OT ON Crate Ooo i icin secede tonieenpreena ee EE ee Feb. 1 to Aug. 1 
ISTE OS NE 
Oranverbeetas 2 Any. game -bird=--shyid-erae ed) Feb. 1 to Nov. 30 
1909, c. 543; P. L. 1919, c. 216. 
Hender S52 weir sso a ee ee eee Serer eee Feb. 1 to Aug. 1 
1909, c. 757. 
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Richmond sil Anoeisd SION W9n Vy Sevan Vay atosss ry Jan. 25 to Nov. 25 
P, L. 1915, c. 564. 

Hobesiieie. coger eepetin ad? bee -honvasiean sxedin Ila to: Man: «lk -to,NoveLd 
Pei 2 OL Ci, 

OO W Be ee ee ee ORS SUR CS OF WE eee eb mat Gmlecr | 
Pale Olower oul 

MOEREWANS heat <q (as ae Rapa tia itdy cpa patellar ame lees atc Se nlc acaba Feb. 1 to Dec. 1 
1909, ec. 630. 

StOKes* Os AS DIiBOnad BOP Legs ieee eee srettueye oY rays Feri Jan. 15"to’ Dee? 15 
PAT Olin oss 

SL ee eee Moe ae eee ee eee ee ee ee ee Jan. 1 to Nov. 1 
P. L. 1919, ec. 168 

WeTIC CREE tOnt G+ tO" HIB LAOEES SPOT) WOT) BAIR 70 2epiG ot I Mar. 1 to Nov. 15 
1909, c. 516; P. L. 1911, c. 364; P. L. 1918, ce. 718. 

Waker oo ee ee en Ae ae eee ee Mar. 1 to Nov. 1 
122, Jb, ARES ©, APA IE, Ih, wale O, GEA, 

\Wiarren gem 252 0 ROW aWY Ofc! ez Miaemcanl knee ay a) Ah ea May 1 to Feb. 1 
Rev., s. 1889. 


Notr. For punishment for violating above acts, see the Acts. 


Art. 5. Grnerat Hunting Laws 


2122. Hunting on Sunday or at night. If any person shall hunt or shoot any 
wild fowl, or game bird, on any day after the hour of sunset, or before the hour 
of daylight, or shall use any gun other than can be fired from the shoulder, or 
shall hunt or shoot wild fowl, birds or game of any kind on Sunday, he shall be 
guilty of a misdemeanor: Provided, that wild fowl may be hunted after sunset 
and before daylight and by firelight in that part of Bogue sound in Carteret 
county west of Sally Bell’s shoal. 

Rev., s. 3459; Code, s. 2837; 1903, c. 346. 

See State v. Drake, 64-589. 


2123. Hunting wild fowls with aeroplane. It shall be unlawful to make use 
of any aeroplane, seaplane, or other kind of air machine in shooting, chasing, 
pursuing, or harassing wild ducks, geese, swan, or other wild waterfowl in and 
upon the sounds, rivers, creeks, or bays of the state of North Carolina. Any 
person violating the provisions of this section shall be guilty of a misdemeanor, 
and upon conviction shall be fined not less than one hundred dollars nor more 
than five hundred dollars, or imprisoned for not less than sixty days nor more 
than six months. 

1917; c. 85, ss) 12: 


2124. Hunting game birds with fire. If any person shall hunt wild fowl, or 
game birds of any kind, with fire, he shall be guilty of a misdemeanor, and upon 
conviction be fined not less than twenty and not more than fifty dollars, or 
imprisoned not less than ten days and not more than thirty days. 

Rey., s. 3479; Code, s. 2839. 


2125. Hunting deer by firelight. If any person shall hunt for deer with a gun 
in the woods in the night-time, by firelight, or shall kill or catch any wild deer 
while swimming streams or other bodies of water, the person so offending shall 
be guilty of a misdemeanor and shall pay a fine not exceeding fifty dollars, or 
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be imprisoned not exceeding thirty days. When more persons than one are 
engaged in committing the offense of fire-hunting, any one may be compelled to 
give evidence against all others concerned; and the witness, upon giving such 
information, shall be acquitted and held discharged from all penalties and pains 
to which he was subject by his participation in the offense. 

This section shall not apply to Currituck county. 


Rey., s. 3462: Code, ss. 1058, 1059; R. C., « 34, ss. 95, 96; 1774, c. 108; 1784, c. 212, ss. 1, 
8; 1801, c. 595; 1856-7, c. 24; 1879, c. 92; 1905, c. 388. 


2126. Nonresidents hunting otter, muskrats, or mink. If any person who has 
not resided within the state two years shall hunt or trap otters, muskrats or 
minks, or shall sell the hides or skins from these animals in or out of the state, 
he shall be guilty of a misdemeanor and shall for each offense be fined not less ~ 
than thirty dollars nor more than fifty dollars. 

Rey., s. 3467; 1905, ce. 394. 


2127. Hunting without landowner’s permission. If any person shall, without 
having first obtained permission of the owner, hunt with gun or dogs on the 
land of another, or if he shall fish or attempt to catch fish from said lands after 
being forbidden, either personally or by notices written or printed, posted at the 
courthouse door and at three places on said land, he shall be guilty of a misde- 
meanor and be fined not exceeding fifty dollars or imprisoned not exceeding 
thirty days. 

Rev., s. 3480; Code, s. 2831; 1895, c. 147; 1915, c. 271, s. 1. 


Notre. For local laws reguiring landowner’s permission in the counties named, see: 
Alleghany, P. L. 1918, ec. 560. 

Avery, P. L. 19138, c. 560, s. 24. 

Bertie, 1907, c. 142. 

Iredell, P. L. 1915, c. 459. 

Jackson, 1907, c. 763. 

Warren, P. L. 1919, c. 169. 


In Wake county prosecution can be maintained only upon complaint of the landowner, 
1909, c. 620. 


Art. 6. Locat Huntine Laws 


2128. Local by counties: Written permission of landowners required. In the 
counties and localities enumerated below, if any person shall hunt with dog or 
gun upon the land of another without the written consent of the owner of the 
land he shall be guilty of a misdemeanor and punishable as indicated: 


Alexander, fine not more than fifty dollars, or imprisoned not to exceed thirty 
days, 
P. L. 1911, ce. 754. 


Anson, fine not less than ten dollars or not more than fifty dollars, or imprison- 
ment not less than ten days or more than four months. 
P. L. 1917, c. 474; P. L. 1919, ce. 165. 


Carteret, Beaufort, Merrimon, Morehead City, Newport townships. In Beau- 
fort and Merrimon, fine not more than ten dollars, or worked on the roads 
of these townships not more than ten days. In Newport township, fine not 
more than twenty-five dollars or imprisoned not more than fifteen days. 

1907, c. 747; P. L. 1911, c. 386; P. L. 1913, ¢. 788. 
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Catawba, fine not less than five dollars nor more than fifty dollars, or impris- 
oned not more than thirty days. 


Cherokee, forfeit twenty-five dollars and fine or imprisonment in the discretion 
of the court. Does not apply to hunting foxes or wolves. 
P. L. 1907, c. 452. 


Chowan, in Edenton township, fine not less than one dollar nor more than ten 
dollars or imprisoned not less than one or more than ten days. 
125 16S ati els} Caayea in 


Clay, fine not less than twenty-five dollars nor more than fifty dollars, or both, 
at the discretion of the court. 
Pee el OOM Ca oak bee LO C200! 


Cleveland, fine not more than twenty dollars, or imprisoned not more than 
thirty days. 
Pialu. ASL, .ca426. 


Craven, fine not less than five dollars or more than twenty-five dollars, or 
imprisoned not more than thirty days. 
Rev., s. 3481. 


Cumberland, punishment as in Craven. 
Rey., s. 3481. 


Currituck, fine not more than ten dollars, or imprisoned not more than ten days. 
Rey., s. 3481. 


Davidson, fine five dollars for each offense. 
P. L. 1907, c. 348. 


Guilford, fine not less than five dollars nor more than fifty dollars, or impris- 
oned not more than thirty days. 
122, Joy ahs isy ots ytee 


Harnett, fine or imprisonment at discretion of court. 
1907, c. 699; 1909, c. 746. 


Haywood, fine not less than five dollars, or imprisoned, in the discretion of the 
court. ; 
Peal 9155 CeoGG. 


Henderson, fine not less than two dollars nor more than twenty-five dollars, 
or imprisoned not less than five or more than ten days. 
1907, c. 453. 


Hertford, punishment as in Craven. 
Rey., s. 3481. 


Hoke, penalty of twenty-five dollars or imprisoned not to exceed twenty days. 
PEt, 19155 ¢C) 7459: 


Jackson, in Sylva township, fine ten dollars or imprisoned not more than 
thirty days. 
1909, c. 534. 
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Tredell, violation a misdemeanor. 
P. L. 1919, ec. 480. 


Jones, punishment as in Craven. 
Rev., s. 3481. 


Lee, Cape Fear township, for nonresident. Fine not less than five dollars nor * 
more than fifty dollars, or imprisoned not more than thirty days. 
P. L. 1919, ce. 546. 


Lincoln, fine not more than fifty dollars, or imprisoned not more than thirty 
days. 
Te Gj, IRSnls3.. o, orays) 


Macon, fine not more than ten dollars, or imprisoned in discretion of court, or 
both. 
125 1, aS ny (eS axelay 


Madison, fine not more than fifty dollars, or imprisoned not more than thirty 
days. 
P. Le 1915, er 559: 


Martin, Goose Nest, Poplar Point, and Hamilton townships, fine not over five 
dollars, or imprisonment not over ten days. Cross Roads township, fine or 
imprisonment in discretion of the court. 

Rev., s. 3481; 1907, c. 388. 


Mecklenburg, fine not more than fifty dollars, or imprisoned not more than 
thirty days. 
IPs Abe UME @s Ge oe 


Montgomery, fine not less than ten dollars nor more than fifty dollars, or 
imprisoned not more than thirty days. 
Rev., s. 3481. 


Nash, fine not less than five dollars nor more than twenty-five. 
Rey., s. 3481. 


Pamlico, fine not less than twenty-five dollars, or imprisoned not more than 
thirty days, or both, in the discretion of the court. 
je Ib anale>, @, Sty’ 


Pender, fine not less than five dollars nor more than ten dollars, or imprisoned 
not more than ten days. 
LOOM CN 170) 


Polk, fine not more than fifty dollars, or imprisoned not more than thirty days. 
IO (; as810). 


Randolph, quail, whole county, fine not more than fifty dollars or imprisoned 
not over thirty days. Any game, Asheboro and Cedar Grove townships, fine not 
less than five dollars nor more than ten dollars, imprisoned not more than ten 
days. Back Bay township, any game, fine not over five dollars, or imprison- 
ment not over ten days. 

Rev., 8. 38481; P. L: 1913, c 379; P. L. 1911, c 693: 
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Richmond, in Mineral Springs, Steele and Wolf Pit townships, fine not less 
than five dollars nor more than fifty, or imprisoned not more than twenty days. 
Rev., s. 8481; 1909, c. 766. 


Robeson, fine not less than five dollars nor more than ten dollars. 
Rey., s. 3481. 


Rowan, punishment as in Craven. 
Rev., s. 3481. 


Rutherford, quail, whole county, fine not more than fifty dollars or imprisoned 
not more than thirty days. Rutherford township, any game, fine five dollars. 
Rey., s. 3481; P. L. 1917, ec. 413. 


Scotland, penalty of twenty-five dollars, or imprisoned not more than twenty 
days. Does not apply to hunting rabbits. 
BMIMIGLEG CLOG 


Stokes, fine not less than five dollars nor more than twenty-five dollars for 
each offense. 


Poin LOT Ch oss: 


Swain, for quail, fine not less than five dollars nor more than ten dollars, or 
imprisoned not exceeding ten days for each offense. 
P. L. 1915, e. 772. 


Transylvania, fine not less than five dollars nor more than one hundred dol- 
lars, or imprisoned in the discretion of the court. 
1907, c. 842. 


Union, fine not more than fifty dollars, or imprisoned not more than thirty 
days for each offense. 
1907, c. 703. 


Wayne, fine not less than five dollars nor more than ten dollars for each 
offense. 


Rey. s. 3481. 


Wilkes, in certain sections south of Wilkesboro, fine not less than one dollar 
nor more than twenty-five dollars, or imprisoned for not more than thirty days, 
or both, in the discretion of the court. 

12) 1s UBS oe 591. 


Yadkin, fine not more than five dollars or less than two dollars, or imprisoned 
not more than ten days or less than five days. 
1909, c: 612. 


Yancey, fine not less than twenty-five dollars nor more than fifty dollars for 
each offense, or imprisoned at the discretion of the court. 

P. L. 1915, ce. 186; 1919, ¢. 412. 

Nore. For statute regulating setting traps on another’s land without written permis- 
sion in Bertie county. P. L. 1917, c. 53. 
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2129. Local by counties: Bag limit: In the counties enumerated below the 
various kinds of game and birds specified allowed to a hunter are as follows: 


Beaufort, quail, partridges, ruffed grouse, pheasant, fifteen a day combined. 
Fine not more than twenty-five dollars, or imprisoned not more than twenty-five 
days. 

19138, ec. 480. 


Bertie, quail, ten a day; wild turkeys, three a day. Fine or imprisoned in 
the discretion of the court. 
P. L. 1919, ec. 375. 


Brunswick, marsh hens, fifteen a day. Fine five dollars for each offense or 
imprisoned ten days. 
1909, ec. 757. 


Buncombe, deer, two a season. Partridges, pheasants or wild doves, twenty- 
five a day. Fine not exceeding fifty dollars, or imprisoned not more than thirty 
days. 

1907, c. 877; 1909, c. 570. 


Cabarrus, quail, fifteen a day. Fine not less than ten dollars nor more than 
fifty dollars for each offense. 
1907, c. 586. 


Clay, quail, ten per day; three wild gobblers and two turkey hens a season. 
Fine not more than fifty dollars, or imprisoned not more than thirty days. 
1 by alealay, co, Bale 92. Ibe, algal os ablre 


Cleveland, quail, fifteen a day. Fine not exceeding twenty dollars, or 
imprisoned not more than thirty days. 
PY, 191%, Cc 426. 


‘Dare, deer, five a season. Fine not more than fifty dollars, or imprisoned not 
more than thirty days. 
Je Ue. US ala, OS alewr( 


Haywood, deer, two a season; pheasants, one; wild turkeys, one; other birds, 
fifteen a day. Fine not less than five dollars, or imprisonment, in the discretion 
of the court. 

P. L. 1915, c. 566. 


Henderson, bucks, two a season. First offense, fined twenty-five dollarfs, or 
imprisoned in the discretion of the court; second offense, fine of fifty dollars or 
imprisoned in the discretion of the court, or both. 

1909, ec. 471; P. L. 1919, c. 404. 


Jackson, bucks, two a season. Fine same as Henderson. 
1909, ¢. 471. 


Jones, quail, twelve a day; deer, one a day. Fine not less than five dollars nor 
more than fifty dollars, or imprisoned not more than thirty days. 
P. L. 1917, ¢. 443. 
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Lenoir, quail, twenty-five a day for individual or party. Fine not more than 
fifty dollars, or imprisoned not more than thirty days. 
P. L. 1913, c. 588. 


Lincoln, quail, ten a day. Fine not over fifty dollars, or imprisoned not over 
thirty days. 
Palit 913 9¢C5 659: 


Madison, quail, pheasant, grouse, wild turkeys or doves, twenty-five a day. 
Fine not more than fifty dollars or imprisoned not more than thirty days. 
1907, c. 104. 


Mecklenburg, quail, partridge, fifteen a day. Fine not more than fifty dollars, 
or imprisoned not more than thirty days. 
je 10, ak pats} 


New Hanover, marsh hens, fifteen a day. Fine five dollars for each offense, or 
imprisoned for ten days. 
1909, c. 757. 


Pamlico, quail, ten a day. Fine not less than twenty-five dollars, or imprisoned 
not more than thirty days, or both, at the discretion of the court. 
P. L. 1919, ec. 354. 


Pender, marsh hens, fifteen a day. Fine five dollars, or imprisoned ten days. 
1909, ¢. 757. . 


Robeson, fifteen game birds a day; squirrels, ten a day. Fine not more than 
fifty dollars, or imprisoned not more than thirty days. 
P. L. 1917, ce. 376, 537. 


Surry, quail, ten a day; squirrel, rabbit, woodcock, dove, robin, four a day of 
each ; opossum, two a day. Fine not more than fifty dollars, or imprisoned not 
more than thirty days. 

Pe Ol OGL Oss 


Transylvania, deer, three a season; squirrels, five; quail, partridge, twenty a 
day. Deer, fine not less than twenty-five dollars, or imprisoned, in the discretion 
of the court. Squirrels and partridges, fine not less than five dollars or more 
than one hundred dollars, or imprisoned, in the discretion of the court. 

P. L. 1911, ec. 848; 1907, c. 842. 


Vance, game birds, fifteen a day. Fine not less than five dollars or not more 
than ten dollars, or imprisoned not less than ten nor more than thirty days. 
Peele 9150c) 670: 


2130. Local by counties: Exportation of game. Any person who shall export 
game and birds of the kinds indicated from the counties specified below shall be 
cuilty of a misdemeanor, punishable by fine not to exceed fifty dollars, or 
imprisonment not to exceed thirty days, except as otherwise indicated : 


Alamance, quail, for sale, until March 8, 1919. 
P. L. 1915, ce. 563; P. L. 1917, c. 388. 


Alexander, quail, for sale. 


Je, aby aR al voy (lie & 
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Anson, quail, for sale. 
P. L, 1915, c. 162. 


Avery, pine or gray squirrel, or any game bird. Fine not more than sixty 
dollars, or imprisoned not more than thirty days, or both, in the discretion of 
the court. 

P. L. 1918, c. 560. 


Bladen, quail, or wild turkey, for sale. 
PP Ly l9lsyen4or: 


Catawba, quail, misdemeanor ; punished in the discretion of the court. 
Reyv., s. 3472. 


Chatham, quail, for sale. 
Jey aKa ks yes SKow%, 


Cherokee, quail, pheasant, partridge, dove, robin, snipe, woodcock, or deer. 
Penalty of twenty dollars; also fined or imprisoned in the discretion of the court. 
1907, ¢. 452. 


Clay, quail, not over twenty-five a season; game birds. not over twenty, to be 
open to view. 
PPL! 1915.) 6) 271 3 PS 1919) er 260: 


Craven, deer, woodcock, snipe, dove, wild turkey, or squirrels, until March 6, 
1923. Fine not less than twenty-five dollars nor more than fifty, or imprisoned 
not more than thirty days. 

P. L. 1914, ¢. 589; Po L. 1918, ¢., 384: 


Cumberland, quail, snipe, or woodeock. Fine not more than fifty dollars, or 
imprisoned not more than twenty days. 
1, ib, UShhay we ayal, 


Davidson, quail. 
12, by lay, ce Ao. 


Davie, quail. Fine or imprisoned in the discretion of the court. 
P. L. 1915, ec. 140. 


Duplin, quail, for sale. Fine not less than five dollars nor more than ten 
dollars for each offense. 
P. L. 1917, c. 668. 


Guilford, quail, for sale. 
P. L. 1915, ¢. 162. 


Harnett, quail. Fined, or imprisoned, in the discretion of the court. 
1907, c. 699. 


Henderson, quail. Fined, or imprisoned, in the discretion of the court. 
Py Ls 191 ers 


Hoke, quail, except nonresident landowner, may carry away quail killed on 
own land. Penalty twenty-five dollars or imprisonment not to exceed. twenty 
days. 


P. L. 1915, ec. 459. 
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Hyde, Currituck township, deer. Fine not less than ten dollars or more 
than fifty. 
12 Thani abi bees asa 


Iredell, quail. Fined or imprisoned in the discretion of the court. 
P. L. 1917, c. 459; 1919, c. 480. 


Jackson, quail. Fine ten dollars, or imprisoned not more than thirty days. 
1909, c. 534. 


Macon, quail. 
Pare Oo se. LOZ: 


Madison, quail, partridge, squirrel, or pheasant. 
Re LOL om Cs O50. 


Mecklenburg, quail. 
P. L. 1917, e. 414. 


Montgomery, quail, partridge, pheasant, wild turkey, grouse, or dove, outside 
of county. Fine not more than twenty-five dollars, or imprisoned not more 
than thirty days for each offense. 

1907, c. 689. 


Pamlico, fine not less than fifty dollars or imprisoned not more than thirty 
days, or both, in the discretion of the court. 
P. L. 1919, ec. 354. 


Pitt, quail. 
eel OG, iCoeloo, 


Randolph, quail. 
127. Jb, akeiksy, Cos aloe 


Robeson, any game bird. 
Beietoliers76: 


Rockingham, quail. Fine not more than fifty dollars, or imprisoned not more 
than thirty days. 
PA LI1919Fe2 276. 


Sampson, quail, except nonresident taking away quail killed on his own land. 
Fine not exceeding ten dollars. 
Py L.41918,) e245. 


Scotland, quail, except landowners. Penalty of not more than twenty-five 
dollars, or imprisoned not more than twenty days. 
Pele 1917,66.057, 


Stanly, any game birds. Fine not less than ten dollars or more than fifty dol- 
lars for each offense, or imprisoned not more than thirty days. 
P.L, 1911, ¢., 859: 
Stokes, any game bird, for sale. Fine not less than five dollars nor more than 
twenty-five dollars. 
Pap lieeel Ot au CaiOSs. 
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Surry, any game. Fine not more than fifty dollars, or imprisoned not more 
than thirty days. 
P. i. 1919; ¢. 168. 


Union, lark, dove, quail, or partridge. 
1OOTCw 03 Pe La lOl te cy 416: 


Warren, quail, partridge, wild turkey, woodcock, rabbits, squirrels; except 
nonresident hunters, allowed to take out twenty-five quail and one wild turkey 
during one season. Fine not less than ten dollars nor more than fifty dollars, or 
not more than thirty days imprisonment. 

Pr 1915; erst. 


Wayne, bob-white, quail, partridge, snipe, or woodeock. Fine not more than 
fifty dollars, or imprisoned not exceeding twenty days. 
Pe Ls 1915s es 17ar 


Wilson, quail, except nonresident, may carry out of county game killed on 
own land. Fine not less than five dollars nor more than fifty dollars for each 
offense. 

Pals. 1915. 1G (30: 


Yadkin, quail, for sale. Fine not less than five dollars nor more than ten 
dollars, or imprisoned not less than ten or more than twenty days for each 
offense. 

1909, c. 698. 


2131. Local by counties: Sale of game. Any person who shall sell, offer for: 
sale, or have in his possession for sale, any game or birds as indicated in the 
counties enumerated, shall be guilty of a misdemeanor and punishable by a fine 
not to exceed fifty dollars, or imprisonment not to exceed thirty days, unless 
another punishment is specified. 

12 Ih, UBS allay, es tales, 


Alamanee, quail. 
P. L. 1917, ¢c. 388; 1919, ¢. 428. 


Alexander, quail, except to resident of county for own use. 
Poot ives 754: 


Anson, quail. 
Be I, 19155 ch L623 


Avery, pine, or gray squirrels, or any game birds. Fine not more than sixty 
dollars, or imprisoned not over thirty days. 
Per LOLS CoG sac 


Beaufort, quail, or pheasant. Fine not to exceed twenty-five dollars, or 
imprisoned not more than twenty-five days. 
P. L. 1913, ¢. 480. 


’ 


Bladen, quail, or wild turkey. 
PY Le 1918, cs 457. 


Brunswick, snipe, woodcock, or summer duck; any wild fowl. 
Reyv., s. 83479; 1909, c. 577. 
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Buncombe, quail, pheasant, wild turkey, or dove. 
Rey., s. 3472. 


Catawba, quail, or squirrel, during close season. Fined, or imprisoned, in the 
discretion of the court. 
Pale tois es 412. 


Chatham, quail. 
elie Lode Loz 


Cherokee, quail, pheasant, partridge, dove, robin, snipe, woodcock, or deer. 
Penalty of twenty dollars; also fined or imprisoned, in the discretion of the court. 
1907, ¢. 452. y 


Clay, quail. 
ie Ih, GE ©, Zaks 


Craven, deer, woodcock, snipe, dove, wild turkey, or squirrels. Fine not less 
than twenty-five dollars nor more than fifty dollars, or imprisoned more than 
thirty days. 

Pa 191 cso89 > Px le 1913 eaess. 


Cumberland, quail, snipe, or woodeock. Fine not more than fifty dollars, or 
imprisoned not more than twenty days. 
Je he WSs Os alrale 


Dare, wild fowl. 
Rey., s. 3477. 


Davidson, quail. 
Ps tear Sto eel 62: 


Davie, quail. Fined or imprisoned, in the discretion of the court. 
P. L. 1915, c. 140. 


Durham, quail, except landowner. 
eee ee Oe Corous 


Forsyth, quail, partridge, bob-white, snipe, woodcock, or other game birds. 
P. L. 1917, ¢. 677. 


Granville, quail, or partridge. Fine not less than five dollars nor more than 
twenty dollars. 
Je Wp JERE Gs Pa ioh. 


Guilford, quail. 
iD, 1, ae alisy, eS 1s 


Harnett, quail. Fine or imprisonment, in the discretion of the court. 
1907, c. 699. 


Haywood, deer, or hide of deer. Fine not less than five dollars, or imprisoned, 
in the discretion of the court. 
P. L. 1915, ¢. 566. 


Henderson, any game, misdemeanor. 
P. L. 1919, c. 404. 
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Iredell, quail. Fine or imprisonment, in the discretion of the court. 
Pele loli, 2409) P os Lal OlLoes480; 


Macon, quail. 
Pele LOL mC LOZ. 


Madison, quail, partridge, squirrel, rabbit, or pheasant. 
P. L. 1915, ¢. 559. 


Mecklenburg, quail. 
P. L. 1917, c. 414. 


Montgomery, quail, partridge, pheasant, wild turkey, goose, or dove, outside 
of county. Fine of not more than twenty-five dollars or imprisoned not more 
than thirty days for each offense. 

1907, c. 689. 


Moore, quail, or wild turkey. Fine of not more than thirty dollars and also 
a penalty of twenty dollars. 
P, L. 1911, ¢. 180. 


New Hanover, any game bird and squirrel. 
Rey., 8.347 79P.,.L.;1913, cc. 5585 P.1. 1917, cx 677. 


Orange, quail, except landowner, killed on his own land. 
Pale LOUSS Cr 292: 


Pamlico, out of county, fine not less than twenty-five dollars, or imprisoned not 
more than thirty days, or both, in the discretion of the court. 
P. iL. 1919) ¢) 354. 


Pasquotank, quail. Fine not less than five dollars nor more than ten for each 
offense. 
Pa La lols seRoG60: 


Pender, Rockypoint township, partridge, quail, woodecock, robins, doves, wild 
turkeys, or squirrels. Fine not more than ten dollars, or imprisoned not more 
than twenty days. 

Pe NOTo Ce o0: 


Pitt, quail. 
Js din, SITE ve. That 


Randolph, quail. 
P, L. 1915, ¢: 162. 


Robeson, any game birds. 
12 by, ATE, @ Gi7ke. 


Rockingham, quail. Fine not more than fifty dollars, or imprisoned not more 
than thirty days. 
PY 1919, e: 276. 


Rowan, quail. 
P. L. 1913, ¢. 591. - 


Rutherford, quail. 


P. L. 1913, c. 556. 
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Sampson, quail. Fine not exceeding ten dollars. 
PirTk 1913; @:1245. 


Stanly, quail. Fine not less than ten dollars nor more than fifty for each 
offense. 
Hes 1G, MANE os anos 


Surry, any game. Fine not more than fifty dollars, or imprisoned not more 
than thirty days. 
Poe 1919 en 168: 


Swain, quail, squirrels. Fine not less than five nor more than ten dollars. 
Rev., s. 3472; P. L. 1919, ¢. 381. 


Transylvania, squirrels, not more than two a day. Fine not less than five 
nor more than one hundred dollars, or imprisoned, in the discretion of the court. 
LOOT Gast cbs la LOL cn 193: 


Union, lark, dove, quail, or partridge. 
1907, c. 703; P. L. 1917, ec. 416. 


Vance, quail, woodcock, wild turkey, any game bird of market value. Fine 
of not less than five dollars nor more than ten, or imprisoned not more than 
thirty days. 

P. L. 1915, ¢. 670. 


Wake, quail, partridge, or wild turkeys. 
18, J bers Ss os AP. 


Warren, quail, partridge, or woodcock, wild turkeys, rabbits, or squirrels, 
except nonresident hunters, may take away twenty-five quail and one turkey each 
season. 

P. L. 1915, ¢. 137. 


Wayne, bob-white, quail, partridge, snipe, or woodcock. Fine not more than 
fifty dollars, or imprisoned not to exceed twenty days. 
127) Oy ahs), (04 ala ke 


Wilkes, quail, partridge, pheasant, or goose. Penalty of ten dollars. 
12s dbp Ie} Gs LT 


Wilson, quail, except nonresident may carry out of county game killed on own 
land. Fine not less than five dollars nor more than fifty. 
P. L. 1915, ¢. 738. 


Yadkin, quail. 
12, dbs an @, eye 


2132. Local by counties: Bird dogs running at large. It shall be unlawful for 
the owner or any person having the care of any pointer or setter dog to permit 
the same to run at large unmuzzled during the breeding season of quail, namely, 
from April the first to September first of any year. When any pointer or setter 
dog shall be found ranging unmuzzled in the field or woods it shall be prima 
facie evidence that the owner of such pointer or setter dog has violated the pro- 
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visions of this section, and upon conviction such owner or his agent shall be 
deemed guilty of a misdemeanor and shall be fined not more than fifty dollars 
or imprisoned not longer than thirty days. 

This section shall apply only to the counties of Davidson, Durham, Greene, 
Guilford, Forsyth, Iredell, Johnston, Moore, Transylvania and Yancey. 

1909, ¢. 775. 


Notre. Clay, bird-dogs running at large prohibited, February 15 to November 15. Fine 
not less than ten dollars nor more than twenty-tive dollars. P. L. 1917, ¢. 417. 

Catawba, bird-dogs running at large, April 1 to October 1. Misdemeanor, fine or im- 
prisonment, in the discretion of the court, P. L. 1918, ec. 412. 

Mecklenburg, unlawful for person owning dogs to allow them to run at large from April 1 
to October 1. May use dogs during this season for chasing or catching carnivorous animals, 
or for other legitimate purposes. Fine not less than two dollars nor more than ten dollars 
for each offense. P. L. 1915, ec. 562. 

Orange, bird-dogs not allowed to run at large during the months of May, June, July and 
August, of each year. Fined or imprisoned, in the discretion of the court. 1909, c. 543. 

Rowan, any dog, May 1 to September 1. Fine not more than ten dollars, or imprisoned 
not more than five days. P. L. 1911, c. 445. 

Stanly, all dogs to be kept up during the bird-raising season in each year, such season 
to be set by the majority of the qualified voters of the county. P. L. 1913, c. 683. 

Wilkes, dogs not allowed to run at large from May 1 to October 1. Penalty of one dollar 
for each offense, or imprisoned not less than ten nor more than twenty days, or both, in 
the discretion of the court. P. L. 1915, ec. 737. 

Rutherford, bird-dogs, May 15 to August 15. Fine not exceeding fifty dollars, or 
imprisoned not exceeding thirty days. P. L. 1918, c. 513. 


2133. Local by counties: Netting quail. Any person who shall net or trap any 
quail or partridge in the counties specified below, shall be guilty of a misde- 
meanor, and punishable as indicated: 

Bronenies except on own land. Punished in the discretion of the court. 

Rey., s. 3468. 


Burke, except on own land. Punished in the discretion of the court. 
Rey., s. 3468. 


Davie, fined or imprisoned, in the discretion of the court. 
BY biotin eG 422) 


Granville, fined not less than five dollars nor more than twenty dollars. 
J2¢, Ihe Hr, Oy Bayish 


Guilford, fined not more than five dollars for each bird captured in violation 
of law. 
1907, c. 345. 


Lincoln, fine not more than fifty dollars, or imprisoned not more than thirty 
days. 
P. L. 1918, ¢. 659. 


Madison, except on own land. Punishable in the discretion of the court. 
Rey., s. 3468. 


McDowell, fined or imprisoned, in the discretion of the court. 
1907, c. 886. 


New Hanover, punishable in the discretion of the court. 
P. L. 19138, e. 400. 
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Randolph, except on own land. Punishable in the discretion of the court. 
Rey., 8s. 3468. } 


Richmond, except on own land. Punishable in the discretion of the court. 
Rev., s. 3468. 


Stokes, except on own land. Punishable in the diserction of the court. 
Rey., s. 3468. 


Surry, fined not less than ten nor more than fifty dollars for each offense, or 
imprisoned not less than ten nor more than thirty days. 
Peels OL, Cran. 


2134. Local by counties: Chasing deer. If any person shall chase deer with 
dogs in Clay, Graham, Macon, or Swain counties, or in French’s Creek, Cypress 
Creek, Colly, and Turnbull townships, in Bladen county, he shall be guilty of 
a misdemeanor. 

Rey., s. 3460; 1908, c. 591; 1909, c. 418, s. 1. 


2135. Local by counties: Killing wild fowl for sale. If any person shall kill, 
for sale, any wild fowls in the waters of Dare, New Hanover or Brunswick 
counties between the tenth days of March and November of any year, or ship out 
of the state between said dates any wild fowl killed in the waters aforesaid, or 
if any nonresident shall in said counties, or in Currituck county, shoot any wild 
fowl from any blind, box or battery or float, not on land at the time, he shall be 
guilty of a misdemeanor and be fined not more than fifty dollars, or imprisoned 
not more than thirty days. 

Rey., s. 3477; Code, s. 2840; 1889, c. 59. 


2136. Brunswick: Killing deer in water. If any person shall kill by shooting 
or drowning or knocking in the head any deer while swimming in any waters of 
Brunswick county, he shall be cuilty of a misdemeanor, and be fined not less 
than five nor more than twenty dollars. 

Rev., s. 3463 ; 1905, c. 418. 


2137. Carteret: Hunting wild fowl at night. If any person shall hunt or shoot 
wild fowl by firelight after the hour of sunset and before the hour of sunrise in 
Carteret county, except in that part of Bogue sound west of Sally Bell shoal, 
or use for such shooting any other gun than one that can be fired from the 
shoulder ; or if any person shall hunt or shoot wild fowl in Carteret county with 
or from batteries or sneak boats from the first day of April to the first day of 
December of any year; or if any person shall hunt wild fowl with batteries or 
sneak boats, or shoot them therefrom in that part of Bogue sound, Carteret 
county, west of Sally Bell shoal, at any season, he shall be guilty of a misde- 
meanor and be fined not less than one hundred nor more than two hundred 
dollars for each offense. Lanterns and other equipment used in fire lighting and 
found in the possession of persons in the act of going hunting or returning from 
hunting shall be prima facie evidence that the persons have violated this section. 

Rev., 8. 8473; 1903, c. 346; 1907, c. 895. 


2138. Currituck: Wild fowl hunting regulated. If any person shall put bushes 
or blinds of any kind on their boats or floats of any kind with the intent to decoy 
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or pursue ducks, or shall sail or row or propel a boat in any way after wild fowl 
in the waters of Currituck sound, for the purpose of forcing them on the wing, 
or shoot them with rifle or shotgun from any boat while sailing, or shall place 
any sail, flag or other device upon any land bordering on the water to frighten 
any wild fowl, or shall leave more than one stationary bush or blind standing in 
the water between the hours of sunset and sunrise, or shall fail to anchor any 
decked boat or float-house or house built over the water and used to live in for the 
purpose of fishing or hunting wild fowl, in shoal water not more than three hun- 
dred yards from the mainland on the west side of Currituck sound, or at some 
public landing on the east side between the north end of Church’s island and the 
south end of Powell’s point, at dark, or shall at sunset fail to take up his decoy and 
proceed to go to some landing as aforesaid, or shall leave any landing or anchor- 
age before sunrise in the morning for the purpose of hunting or fishing, or shall 
before sunrise put out any decoys of any kind, or nets, or shall continue to hunt 
or fish after sunset, or shall between the thirty-first day of March and the first 
day of November of any year shoot or capture any wild fowl over decoys, or shall 
between the first day of November of any year and the thirty-first day of March 
of the next year, on any Wednesday, Saturday or Sunday, hunt, take, kill or 
capture any wild fowl, or on any of said days shall disturb or rout any raft of 
wild fowl unless the same be unavoidable in the usual course of navigation, or 
shall between the first day of November and the fifteenth day of February skiff 
or ring-shoot any boobies or ruddy duck, or shall between the thirty-first day of 
March and the first day of November ship out of the county any wild fowl, or 
shall sail or propel a boat on Sunday for the purpose of locating wild fowl, or if 
any hired or employed person shall sail or lay around anywhere near any person 
who may be gunning or fishing to damage his shooting or keep him from shoot- 
ing, he shall be guilty of a misdemeanor: Provided, that nothing in this section 
shall prevent any person tending a battery or any person shooting from a bush 
blind from shooting winged or crippled fowls from his boat while sailing or in 
motion. 
This section shall only apply to Currituck county. 
1907, c. 376. 


2139. Dare: Hunting wild fowl; license and regulation. In the waters of 
Dare county north of a line running east and west through the northern end of 
Roanoke island, shooting wild fowl by a nonresident of the state from blind, 
battery, box or float is subject to a license tax of twenty-five dollars a year. In 
waters of county lying south of said line, a license fee of twenty-five dollars 
a year is required to be paid by each club house, shooting resort or other place of 
resort for sportsmen, the members and guests of which, without further taxation, 
shall be entitled to shoot wild fowl afloat within four miles of the club, lodge 
or resort. In waters south of said line, nonresidents not more than two at a 
time may shoot wild fowl from a blind, battery, box or float, which is the prop- 
erty of a resident of Dare county and upon which a tax of five dollars a year 
has been paid. 

The license above provided for shall be issued by the clerk of the court of 
Dare county, and the license taxes imposed shall be paid to him, and he shall 
pay them to the county treasurer for the benefit of the school fund. Any non- 
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resident shooting wild fowl contrary to the provisions of this section and any 
person hunting wild fowl in any manner not authorized by law shall be guilty 
of a misdemeanor. 
Rev., ss. 1877, 1878, 1879, 1880, 3475, 3476; 1897, c. 415; 1899, c. 133, ss. 2, 3; 1901, c. 157. 
See State v. Gallop, 126-983. 


2140. Hyde, Pamlico sound: Wild fowl hunting regulated. If any person 
shall shoot any wild fowl in the waters of Pamlico sound, in Hyde county, from 
any box, battery or float, not on land at the time, he shall be guilty of a misde- 
meanor: Provided, residents of the state may shoot from batteries not on land 
on Monday, Tuesday, Thursday and Friday of each week, and on no other days. 

Rey., s. 3478; 1897, c. 484. 


2141. New Hanover: Selling game evidence of illegal hunting. If any person 
shall offer for sale on the market, in New Hanover county, any quail, wild 
turkeys or ducks between the first day of March and the first day of September 
it shall be prima facie evidence of his having killed such game out of season. 

Rey., s. 3465; 1905, c. 409. 
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CHAPTER 39 
GAMING CONTRACTS AND FUTURES 


ART. 1. GAMING CONTRACTS. 


2142. Gaming and* betting contracts void. 
2148. Players and betters competent witnesses. 


ART, 2. CONTRACTS FOR “I'UTURES.” 


2144. Certain contracts as to “futures” void. 

2145. Prima facie evidence of illegal contract in “futures.” 

2146. Burden shifted by plea of illegality; pleadings not evidence in criminal action. 
2147. Entering into or aiding contracts for “futures” misdemeanor. 

2148. Opening office for sales of “futures’’ misdemeanor. 

2149. Evidence in prosecutions under this article. 


Art. 1. Gamine ContTRActs 


2142. Gaming and betting contracts void. All wagers, bets or stakes made to 
depend upon any race, or upon any gaming by lot or chance, or upon any lot, 
chance, casualty or unknown or contingent event whatever, shall be unlawful; 
and all contracts, judgments, conveyances and assurances for and on account of 
any money or property, or thing in action, so wagered, bet or staked, or to 
repay, or to secure any money, or property, or thing in action, lent or advanced 
for the purpose of such wagering, betting, or staking as aforesaid, shall be void. 

tev., S. 1687; Code, ss. 2841, 2842; R. C., ec. 51, ss. 1, 2; 1810, c. 796. 

This section construed liberally: Turner v. Peacock, 13-303. Gambling contracts are void: 
Banking Co. v. Tate, 122-313; Turner v. Peacock, 13-303; Bettis v. Reynolds, 34-344. 

Note given in consideration of a bet on horse race in another state not enforceable here: 
Gooch y. Faucett, 122-270. Renewal note to purchaser for value, without notice that original 
was for gaming debt, is valid: Calvert v. Williams, 64-168. It is settled that money, or a 
horse, or a judgment won at cards and actually paid and delivered cannot be recovered if the 
game was fairly played: Teague v. Perry, 64-41, and cases cited; Dunn vy. Holloway, 16-322; 
Hodges v. Pittman, 4-276—but can be recovered when game unfairly played, or fraud perpe- 
trated, Webb v. Fulchire, 25-485. Note given subsequently, in purchase of a magistrate’s 
judgment which had been won at cards by payee from maker, is not void under statute against 
gaming: Teague v. Perry, 64-39. 

Where stakeholder pays over money after being notified by loser not to do so, he is liable 
to loser: Wood v. Wood’s Executor, 7-172—for as long as money is in hand of stakeholder it 
belongs to the one having the legal right, Forrest v. Hart, 7-458. 

Where A won a justice s judgment from B at a game of cards unfairly played, and took 
from defendants in the judgment a bond payable to himself for the amount, upon which he 
brought suit, and to which the statute against gaming was pleaded: Held, that he could not 
recover: Warden v. Plummer, 49-524. 

Ten-pins is not a game of chance: State v. King, 113-631; State v. Gupton, 30-271. ‘‘Shoot- 


ing for beef’’ where party pays for his privilege of shooting is not a game of chance: State 
v. DeBoy, 117-702. 


2143. Players and betters competent witnesses. No person shall be excused or 
incapacitated from confessing or testifying touching any money or property, or 
thing in action, so wagered, bet or staked, or lent for such purpose, by reason of 
his having won, played, bet or staked upon any game, lot or chance, casualty, or 
unknown or contingent event aforesaid; but the confession or testimony of such 
person shall not be used against him, in any criminal prosecution, on account of 
such betting, wagering or staking. 

Rey.. s. 1688; Code, s. 2843; R. C., c. 51, s. 3. 

See section 4435 and annotations. 
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Art. 2. Contracts ror “FutTuRES” 


2144. Certain contracts as to ‘‘futures’’ void. Every contract, whether in writ- 
ing or not, whereby any person shall agree to sell and deliver any cotton, indian 
corn, wheat, rye, oats, tobacco, meal, lard, bacon, salt pork, salt fish, beef, cattle, 
sugar, coffee, stocks, bonds, and choses in action, at a place and at a time specified 
and agreed upon therein, to any other person, whether the person to whom such 
article is so agreed to be sold and delivered shall be a party to such contract or 
not, when, in fact, and notwithstanding the terms expressed of such contract, it 
is not intended by the parties thereto that the articles or things so agreed to be 
sold and delivered shall be actually delivered, or the value thereof paid, but it is 
intended and understood by them that money or other thing of value shall be 
paid to the one party by the other, or to a third party, the party to whom such 
payment of money or other thing of value shall be made to depend, and the 
amount of such money or other thing of value so to be paid to depend upon 
whether the market price or value of the article so agreed to be sold and deliv- 
ered is greater or less at the time and place so specified than the price stipulated 
to be paid and received for the articles so to be sold and delivered, and every 
contract commonly called ‘‘futures’’ as to the several articles and things herein- 
before specified, or any of them, by whatever other name called, and every con- 
tract as to the said several articles and things, or any of them, whereby the 
parties thereto contemplate and intend no real transaction as to the article or 
thing agreed to be delivered, but only the payment of a sum of money or other 
thing of value, such payment and the amount thereof and the person to whom 
the same is to be paid to depend on whether or not the market price or value is © 
greater or less than the price so agreed to be paid for the said article or thing 
at the time and place specified in such contract, shall be utterly null and void; 
and no action shall be maintained in any court to enforce any such contract, 
whether the same was made in or out of the state, or partly in and partly out of 
this state, and whether made by the parties thereto by themselves or by or 
through their agents, immediately or mediately ; nor shall any party to any such 
contract, or any agent of any such party, directly or remotely connected with 
any such contract in any way whatever, have or maintain any action or cause of 
action on account of any money or other thing of value paid or advanced or 
hypothecated by him or them in connection with or on account of such contract 
and agency; nor shall the courts of this state have any jurisdiction to entertain 
any suit or action brought upon a judgment based upon any such contract. This 
section shall not be construed so as to apply to any person, firm, corporation or 
his or their agent engaged in the business of manufacturing or wholesale mer- 
chandising in the purchase or sale of the necessary commodities required in the 
ordinary course of their business. 

Rey., 8. 1689; 1889, ¢) 227), 8.1; 1905,'c) 538; s. 751909, c. 853, s: 1. 


‘*Bucket shop’’ defined in State v. McGinnis, 138-724. One buying ‘‘futures’’ for another 
cannot recover for loss: Garseed v. Sternberger, 135-501; Williams y. Carr, 80-294; Burns 
v. Tomlinson, 147-645. As to sufficiency of evidence of gambling contract, see Cantwell v. 
Boykin, 127-64. Lender of money to pay losses in futures may recover, if not connected with 
the speculation: Ballard v. Green, 118-390; Williams v. Carr, 80-294. Statutes forbidding 
the running of a bucket shop are clearly within police power of state: State v. McGinnis, 
138-724. 

The intention of both parties that there is not to be a delivery of the property makes the 
contract invalid: Orvis v. Holt, 173-231; Holt v. Wellons, 163-124; Harvey v. Pettaway, 156- 


955 


2145 GAMING CONTRACTS AND FUTURES—Arr. 2 Ch. 39 


375; Rodgers v. Bell, 156-378; Rankin v. Mitchem, 141-277; State v. Clayton, 138-732; State 
v. MeGinnis, 138-724; Williams vy. Carr, 80-294. 

If there is in the contract the right to require actual delivery and an intention to demand 
it if the exigencies of party’s business shall require it, this is a legal contract, notwithstand- 
ing mere expectation that delivery will not be demanded: State v. Clayton, 138-732. The 
test is the intention and effect and not the form: Holt vy. Wellons, 163-124; Edgerton y. 
Edgerton, 153-167. Where contract not a gambling one on its face, proper to leave that 
question to jury: Rankin v. Mitchem, 141-277; Burns v. Tomlinson, 147-634. Where plain- 
tiff’s agent made contract for futures, but plaintiff intended delivery, plaintiff is bound by 
act of agent: Sprunt v. May, 156-388. 

Contracts for futures made in another state will not be enforced here: Burrus v. Witcover, 
158-384. Such contracts are not protected by interstate commerce clause of federal constitu- 
tion: State v. Clayton, 138-732. 

A judgment upon a contract for futures will be set aside: Randolph v. Heath, 171-383. A 
judgment of another state on such contract will not be sustained: Mottu v. Davis, 151-237. 

The last sentence in this section is construed to refer to the burden of proof as provided 
in section 2146, and not as an exemption from liability: Sprunt v. May, 156-388; Rodgers 
v. Bell, 156-378. See, also, State v. MeGinnis, 138-724; State v. Clayton, 138-732. 


2145. Prima facie evidence of illegal contract in ‘‘futures.’? Proof that any 
thing of value agreed to be sold and delivered was not actually delivered at the 
time of making the agreement to sell and deliver, and that one of the parties to 
such agreement deposited or secured, or agreed to deposit or secure, what are 
commonly called ‘‘margins,’’ shall constitute prima facie evidence of a contract 
declared void by the preceding section. 

Reyv., s. 1690; 1889, c. 221, s. 2; 1905, c. 588, ss. 5, 7. 

Where parties to a purchase or sale for future delivery upon ‘‘margin’’ will not need the 
commodity in ordinary course of business, this section makes the purchase in such case prima 


facie evidence that such contract is a wagering contract: State v. Clayton, 138-732; State v. 
MeGinnis, 138-724; Burns v. Tomlinson, 147-634, 147-645. 


2146. Burden shifted by plea of illegality; pleadings not evidence in criminal 
action. When the defendant in any action pending in any court shall allege 
specifically in his answer that the cause of action alleged in the complaint is in 
fact founded upon a contract such as is by this chapter made void, and sueh 
answer shall be verified, then the burden shall be upon the plaintiff in such action 
to prove by the proper evidence, other than any written evidence thereof, that 
the contract sued upon is a lawful one in its nature and purposes; and the 
defendant may likewise produce evidence to prove the contrary: Provided, 
nevertheless, that any allegation or statement of fact made in any pleading in 
any such action, or the evidence produced on the trial in any such action, shall 
not be evidence against the party making or producing the same in any criminal 
action against such party. 

Rey., s. 1691; 1889, ¢, 221, s. 2. 


The last sentence of section 2144 is construed as a part of this section: Sprunt v. May, 156- 
388; Rodgers v. Bell, 156-378. 

The burden is upon the claimant to show a legal obligation: Heath v. Heath, 175-457; 
Holt vy. Wellons, 163-124; Cobb v. Guthrie, 160-313; Burns v. Tomlinson, 147-634, 147-645. 
Where an administrator has paid a debt and the legatees or distributees contest it as illegal, 
the burden is upon the legatees: Overman y. Lanier, 157-544. 


2147. Entering into or aiding contract for ‘‘futures’? misdemeanor. If any 
person shall become a party to any contract declared void in this article; or if any 
person shall be the agent, directly or indirectly, of any party in making or fur- 
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thering or effectuating the same; or if any agent or officer of a corporation shall 
in any manner knowingly aid in making or furthering any such contract to 
which the corporation is a party, he shall be guilty of a misdemeanor, and on 
conviction shall be fined not less than one hundred dollars nor more than five 
hundred dollars, and may be imprisoned in the discretion of the court. 

If any person shall, while in this state, consent to become a party to any such 
contract made in another state, and if any person shall, as agent of any person 
or corporation, become a party to any such contract made in another state, or 
in this state do any act or in any way aid in the making or furthering of any 
such contract so made in another state, he shall be guilty of a misdemeanor, and 
on conviction shall be fined not less than fifty nor more than two hundred dollars, 
and may be imprisoned in the discretion of the court. 

Rev., ss. 3828, 3824; 1889, ¢c. 221, ss. 3, 4. 

See annotations under section 2144. This section is constitutional: State v. McGinnis, 
138-724; State v. Clayton, 138-732. 

Section referred to in Garseed v. Sternberger, 135-501; Cantwell v. Boykin, 127-64. 


2148. Opening office for sales of ‘‘futures’’ misdemeanor. If any person, cor- 
poration or other association of persons, either as principals or agents, shall estab- 
lish or open an office or place of business in this state for the purpose of carrying 
on or engaging in making such contracts as are forbidden in this article, he 
shall be guilty of a misdemeanor, and shall on conviction be fined: and impris- 
oned in the discretion of the court. 

Rey., s. 38825 ; 1905, c. 538, ss. 1, 2. 


See State v. McGinnis, 138-724; State v. Clayton, 138-732, and other cases cited under sec- 
tion 2144. 


2149. Evidence in prosecutions under this article. No person shail be excused 
on any prosecution under the provisions of this article from testifying touch- 
ing anything done by himself or others contrary to the provisions thereof, but 
no discovery made by the witness upon such examination shall be used against 
him in any penal or criminal prosecution, and he shall be altogether pardoned 
of the offense so done or participated in by him. In all such prosecutions proof 
that the defendant was a party to a contract, as agent or principal, to sell and 
deliver any article, thing or property specified or named in this article, or that he 
was the agent, directly or indirectly, of any party in making, furthering or effec- 
tuating the same, or that he was the agent or officer of any corporation or associa- 
tion or person in making, furthering or effectuating the same, and that the article, 
thing or property agreed to be sold and delivered was not actually delivered, 
and that settlement was made or agreed to be made upon the difference in value 
of said article, thing or property, shall constitute against such defendant prima 
facie evidence of guilt. Proof that any person, corporation or other association 
of persons, either as principals or agents, has established an office or place where 
are posted or published from information received the fluctuating prices of 
grain, cotton, provisions, stocks, bonds and other commodities, or of any one or 
more of the same, shall constitute prima facie evidence of being guilty of violat- 
ing the provisions of this article. 

Rey., s. 3826; 1905, ss. 3, 4, 5. 

See State v. MeGinnis, 138-724; State v. Clayton, 138-732, and other cases cited under sec- 
tion 2144. 
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CHAPTER 40 


GUARDIAN AND WARD 


ART. 1. JURISDICTION IN MATTER OF GUARDIANSHIP. 
2150. Jurisdiction in clerk of superior court. 


ART. 2. CREATION AND TERMINATION OF GUARDIANSHIP. 


2151. Appointment by parents; effect; powers and duties of guardian. 

2152. Natural guardianship on death of father. 

2153. Appointment on divorce of parents. 

2154. Appointment when father living. 

2155. Separate appointment for person and estate; yearly support specified ; payments 
allowed in accounting. 

2156. Proceedings on application for guardianship. 

2157. Letters of guardianship. 

2158. Removal by clerk. 

2159. Interlocutory orders on revocation. 

2160. Resignation; effect; accounting on resignation. 


ART. 8. GUARDIAN’S Bonp. 
2161. Bond to be given before receiving property. 
2162. Terms and conditions of bond; increase on sale of realty. 
2163. To be recorded in clerk’s office; action on bond. 
2164. Where several wards with estate in common, one bond sufficient. 
2165. Renewal of bond every three years; enforcing renewal. 
2166. Relief of endangered sureties. 
2167. Liability of clerk for taking insufficient bond. 
2168. Liability of clerk for other defaults. 


ArT. 4. PowrERS AND DUTIES OF GUARDIAN. 


2169. To take charge of estate. 

2170. To sell perishable goods on order of clerk. 
2171. How sales and rentals made. 

2172. When lands may be leased. 

2173. When guardians to cultivate lands of wards. 
2174. When timber may be sold. 

2175. Plate and jewelry to be kept. 

2176. Personal representative of guardian to pay over to clerk. 
2177. Collection of claims; duty and liability. 
2178. Liability for lands sold for taxes. 

2179. Liability for costs. 


ART. 5. SALES OF WARD’S ESTATE. 


2180. Special proceedings to sell; judge’s approval required. 
2181. Fund from sale has character of estate sold and subject to same trusts. 
2182. Sale of ward’s estate to make assets. 


ArT. 6. RETURNS AND ACCOUNTING. 


2183. Return within three months. 

2184. Procedure to compel return. 

2185. Additional assets to be returned. 

2186. Annual accounts. 

2187. Procedure to compel accounting. 

2188. Final account. 

2189. Expenses and disbursements credited to guardian. 
2190. Commissions. 


ArT. 7. PUBLIC GUARDIANS. 
2191. Appointment; term; oath. 
2192. Bond of public guardian; increasing bond. 
2193. Powers, duties, liabilities, compensation. 
2194. When letters issue to public guardian. 
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ART. 8. FOREIGN GUARDIANS. 
2195. Right to removal of ward’s personalty from state. 
2196. Contents of petition; parties defendant. 

ArT. 9. Estates WITHOUT GUARDIAN. 


2197. Duty of grand jury as to orphans and guardians. 

2198. Solicitor to apply for receiver for orphans’ estates. 

2199. Solicitor to prosecute bond of guardian removed without a successor. 
2200. Judge to appoint receiver; his rights and duties. 

2201. Receiver to pay over estate to infant or guardian. 

2202. Duties and compensation of solicitor. 


Art. 1. Jurispiction In Matrer or GuarRDIANSHIP 


2150. Jurisdiction in clerk of superior court. The clerks of the superior court 
within their respective counties have full power, from time to time, to take cogni- 
zance of all matters concerning orphans and their estates and to appoint guardians 
in all cases of infants, idiots, lunatics, inebriates, and inmates of the Caswell 
training school. 


Rey., s.. 1766; Code, s.. 1566; .R..C., c..54,,s..2; 1762, ¢..69, ss.. 5, 7;.1868-9,.¢.,. 201, 's. 4; 
TOU One le Sees 


See section 2285. Powers which court of equity formerly exercised in regard to orphans 
and their estates now conferred upon clerk: Duffy v. Williams, 133-197. 

Jurisdiction of clerk in appointment of guardians of infants does not extend to a case where 
petitioner asks for custody of child who had been placed by mother under control of another: 
In re Lewis, 88-31. Appointment of guardian is matter of discretion: Battle vy. Vick, 15- 
294; Long v. Rhymes, 6-122; Grant v. Whitaker, 5-231; Mills v. McAllister, 2-303—exercise 
of which cannot be reviewed by supreme court, Battle v. Vick, 15-294, 

Court not bound to confirm choice of guardian made by infant of fourteen years of age 
and upwards: Grant v. Whitaker, 5-231; Wynne v. Always, 5-38. 

For old case dealing with jurisdiction of courts under section, see Harriss v. Richardson, 
15-279. 


Art. 2. CREATION AND TERMINATION OF GUARDIANSHIP 


2151. Appointment by parents; effect; powers and duties of guardian. Any 
father, though he be a minor, may, by deed executed in his lifetime and with the 
written consent and privy examination of the mother, if she be living, or by his 
last will and testament in writing, if the mother be dead, dispose of the custody 
and tuition of any of his infant children, being unmarried, and whether born at 
his death or in ventre sa mere, for such time as the children may remain under 
twenty-one years of age, or for any less time. Or in case the father is dead and 
has not exercised his said right of appointment, then the mother, whether of full 
age or minor, may do so. Every such appointment shall be good and effectual 
against any person claiming the custody and tuition of such child or children. 
Every guardian by deed or will shall have the same powers and rights and be 
subject to the same liabilities and regulations as other guardians. 


Rey., ss. 1762, 1768, 1764; Code, ss. 1562, 1563, 1564; R. C., ce. 54; 1762, c. 69; 1868-9, 
e. 201; 1881, ¢. 64; 1911, ¢c. 120. 

Where testator by will directs that children should be placed with certain person until their 
majority, of whose circumstances testator was aware, such person entitled to their custody in 
absence of finding of unfitness: In re Young, 120-151. 

Father entitled to custody of children against claims of every one: In re Fain, 172-790; 
In re Jones, 153-312; Newsome vy. Bunch, 144-16; Latham y. Ellis, 116-30—except those to 
whom he may have committed their custody and tuition by deed, Latham vy. Ellis, 116-30— 
or unless found to be unfitted for their care and custody, Ibid. 
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Testator cannot appoint testamentary guardian except to his own children: Camp v. Pitt- 
man, 90-615. 

Court intimates that mother cannot make disposition of her child so as to confer upon 
another the right to its custody and control: In re Lewis, 88-31. 

Provisions of section allowing father to appoint testamentary guardian for children does 
not embrace grandchildren: Williamson v. Jordan, 45-46. 

Father cannot appoint guardian for children, nor impose upon any one the duties and obli- 
gations of that office, except by deed executed in his lifetime, or by last will and testament 
executed in writing: Peyton v. Smith, 22-325—but where it can be clearly collected from 
will of father that certain persons are thereby appointed to have custody of person and estate 
of children until they arrive at age, such appointment will constitute them guardian, Ibid. 

No one has right to guardianship of an infant, except as testamentary guardian, or as 
appointed by father by deed, or by the court: Long v. Rhymes, 6-122. 

Testamentary guardian entitled to custody of child: In re Young, 120-151. 


2152. Natural guardianship on death of father. In case of the death of the 
father of an infant, the mother of such child surviving such father shall immedi- 
ately become the natural guardian of such child to the same extent and in the 
same manner, plight and condition as the father would be if living; and the 
mother in such ease shall have all the powers, rights and privileges, and be sub- 
ject to all the duties and obligations of a natural guardian. But this shall not 
be construed as abridging the powers of the courts over minors and their estates 
and to the appointment of guardians. 

tev., s. 1765; Code, s. 1565; 1888, c. 364. 

Mother, if suitable person, entitled to care and custody of infant child, even if there be 
others more suitable: Ashby v. Page, 106-328. Court intimates that mother cannot make a 


disposition of child so as to confer upon another right to its custody and control: In re Lewis, 
88-31. As to mother’s duty to support her child, see Ibid. 


2153. Appointment on divorce of parents. When parents are divorced and 
a child is entitled to any estate, the court granting the divorce must certify that 
fact to the clerk of the superior court, to the end that he may appoint a fit and 
proper person to take the care and management of such estate, whose powers and 
duties shall be the same in all respects as other guardians, except that a guardian 
so appointed shall not have any authority over the person of such child, unless 
the guardian be the father or mother. 

Rey., s. 1770; Code, s. 1571; R. C., c. 54, s. 45-1838; ¢. 16; 1868-9, ¢. 201, s. 9. 


2154. Appointment when father living. The clerk of the superior court may 
appoint a guardian of the estate of any minor, although the father of such minor 
be living. And the guardian so appointed shall be governed in all respects by 
the laws relative to guardians of the estate in other cases, but shall have no 
authority over the person of such minor. 

Rey., s. 1771; Code, s. 1572; R. C., ¢. 54, ss. 4, 7; 1806, c. 707; 1868-9, c. 201, s. 10. 


2155. Separate appointment for person and estate; yearly support specified; 
payments allowed in accounting. Instead of granting general guardianship 
to one person, the clerk of the superior court may commit the tuition and ecus- 
tody of the person to one and the charge of his estate to another, whenever and 
at any time during minority, inebriety, idiocy or lunacy, it appears most con- 
ducive to the proper care of the orphan’s, inebriate’s, idiot’s, or lunatic’s 
estate, and to his suitable maintenance, nurture and education. In such eases 
the clerk must order what yearly sums of money or other provisions shall be 
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allowed for the support and education of the orphan, or for the maintenance of 
the idiot, lunatic or inebriate, and must prescribe the time and manner of paying 
the same; but such allowance may, upon application and satisfactory proof 
made, be reduced or enlarged, or otherwise modified, as the ward’s condition 
in life and the kind and value of his estate may require. All payments made 
by the guardian of the estate to the tutor of the person, according to any such 
order, shall be deemed just disbursements and be allowed in the settlement of 
his accounts; but for the payment thereof by the one and the receipt thereof by 
the other merely, no commissions shall be allowed to either, though commissions 
may be allowed to the tutor of the person on his disbursements only. 


Rey., ss. 1767, 1768; 1769; Code, ss. 1567, 1568, 1569; R. C., c. 54, s. 3; 1840, c. 31; 
1868-9, c. 201, ss. 6, 7, 


As to maintenance and education of ward generally, see Duffy v. Williams, 133-195; Thar- 
rington v. Tharrington, 99-118. As to disbursements and commissions generally, see sections 
2189, 2190. 


2156. Proceedings on application for guardianship. On application to any 
clerk of the superior court for the custody and guardianship of any infant, idiot, 
inebriate, lunatic, or inmate of the Caswell training school, it is the duty of 
such clerk to inform himself of the circumstances of the case on the oath of the 
applicant, or of any other person, and if none of the relatives of the infant, 
idiot, inebriate, lunatic, or inmate of the Caswell training school are present at 
such application, the clerk must assign, or for any other good cause he may 
assign, a day for the hearing; and he shall thereupon direct notice thereof to be 
given to such of the relatives and to such other persons, if any, as he may deem 
it proper to notify. On the hearing he shall ascertain, on oath, the amount of 
the property, real and personal, of the infant, idiot, inebriate, lunatic, or inmate 
of the Caswell training school, and the value of the rents and profits of the 
real estate, and he may grant or refuse the application, or commit the guardian- 
ship to some other person, as he may think best for the interest of the infant, 
idiot, inebriate, lunatic, or inmate of the Caswell training school. 

GV Sol tt CONC uSuetO20 Oana D,, Sa 404-5 LO, Go Al sa 2: 

Failure to notify relative who has custody of child of proceedings to appoint guardian is 
irregularity under section, which does not render appointment of guardian void, though not 
conclusive upon such relative: In re Parker, 144-170. Except as between parents, under 


section 2241, right of custody of child cannot be determined under writ of habeas corpus: 
Ibid. As to who may take proper steps to ‘set aside appointment of guardian, see Ibid. 


2157. Letters of guardianship. The clerk of the superior court must issue to 
every guardian appointed by him a letter of appointment, which shall be signed 
by him and sealed with the seal of his office. 

Rey., s. 1773; Code, s. 1621; C. C. P., ¢ 475. 


2158. Removal by clerk. The clerks of the superior court have power, on in- 
formation or complaint made, at all times to remove guardians and appoint suc- 
cessors, to make and establish rules for the better ordering, managing and secur- 
ing infants’ estates, and for the better education and maintenance of wards; and 
it is their duty to do so in the following cases: 


1. Where the guardian wastes or converts the money or estate of the ward to 


his own use. 
2. Where the guardian in any manner mismanages the estate. 
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3. Where the guardian is about or intends to marry any ward in disparage- 
ment. 

4. Where the guardian neglects to educate or maintain the ward in a manner 
suitable to his or her degree. 

5. Where the guardian is legally disqualified to act as a person would be to be 
appointed administrator. 


6. Where the guardian or his sureties are likely to become insolvent or non- 
residents of the state. 


Rey., s. 1774; Code, s. 1583; R. C., «@ 54, ss. 2, 18; 1762; 'c. 69; 1868-9, ¢. 201, s. 20; 
C. C. P., ss. 470, 476. 


Court (now clerk superior court) can at any time remove guardian upon proper cause 


shown, and has entire discretion in appointment of successor: In re Dixon, 156-26; Bray v. 
Brumsey, 5-227. 


Use by guardian of funds of his ward for his own business is sufficient to warrant his re- 
moval: Ury v. Brown, 129-270. 


Word ‘‘disparagement,’’ with reference to marrying off ward, defined: Shutt v. Carloss, 


36-232. Guardian not answerable in pecuniary damages for marrying female ward in dis- 
paragement: Ibid. 


Where guardian of infant moves to another state, taking with him part of infant’s prop- 
erty, court has right to remove him and appoint another in his place: Cooke v. Beale, 33-36. 

An order by superior court clerk in a cause pending before him for removal of testamentary 
guardian, where it is not alleged nor found as a fact by clerk that estate of ward had been 
wasted, nor that guardian insolvent so that ward should be unable to recover balance due on 
final settlement, is improperly made: Sanderson v. Sanderson, 79-369. 


For annotations on removal of administrators, see under section 31, which may be useful 
in construing this section. 


2159. Interlocutory orders on revocation. In all cases where the letters of 
a guardian are revoked, the clerk of the superior court may, from time to time, 
pending any controversy in respect to such removal, make such interlocutory 
orders and decrees as will tend to the better securing the estate of the ward, or 
other party seeking relief by such revocation. 

Rey., s. 1775; Code, s. 1607; 1868-9, c. 201, s. 44. 


2160. Resignation; effect; accounting on resignation. Any guardian wishing 
to resign his trust may apply in writing to the superior court, setting forth the 
circumstances of his case. If, at the time of making the application, he also 
exhibits his final account for settlement, and if the clerk of the superior court 
is satisfied that the guardian has been faithful and has truly accounted, and if 
a competent person can be procured to succeed in the guardianship, the clerk 
of the superior court may accept the resignation of the guardian and discharge 
him from the trust. But the guardian so discharged and his sureties are still 
liable in relation to all matters connected with the trust before the resignation. 

Rev., s. 1776; Code, s. 1608; 1868-9, c. 201, s. 45. 

Where permission given to guardian by clerk of court to file ex parte final account and 


turn over guardianship to another, he is not thereby discharged from liabilities connected 


with his trust arising before resignation: Luton y. Wilcox, 83-20. Section merely referred to 
in Ellis v. Seott, 75-111. 


Art. 8. Guarpran’s Bonp 


2161. Bond to be given before receiving property. No guardian appointed 
for an infant, idiot, lunatic, insane person or inebriate, shall be permitted to 
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receive property of the infant, idiot, lunatic, insane person or inebriate until he 
shall have given sufficient security, approved by a judge, or the court, to account 
for and apply the same under the direction of the court. 

Reva iis Codes saa SIS 5EOs Ck Ps i855: 

See sections 339, 346, 2162. Guardian and his bond liable for all moneys due his wards 
which he has collected or ought to have collected: Loftin v. Cobb, 126-58—and where admin- 
istrator of former guardian himself becomes guardian, he and his guardian bond become 
liable for any balance due from solvent estate of former guardian, Ibid. 

Giving of bond required of guardians not essential to validity of appointment itself: 
Howerton y. Sexton, 104-75—though failure to take bond subjects the officer whose duty it is 
to see that it is made to consequences of omission, Ibid. 


2162. Terms and conditions of bond; increased on sale of realty. Every guard- 
ian of the estate, before letters of appointment are issued to him, must give 
a bond payable to the state, with two or more sufficient sureties, to be acknowl- 
edged before and approved by the clerk of the superior court, and to be jointly 
and severally bound. The penalty in such bond must be double, at least, the 
value of all personal property and the rents and profits issuing from the real 
estate of the infant, which value is to be ascertained by the clerk of the superior 
court by the examination, on oath, of the applicant for guardianship, or of any 
other person. The bond must be conditioned that such guardian shall faithfully 
execute the trust reposed in him as such, and obey all lawful orders of the clerk 
or judge touching the guardianship of the estate committed to him. If, on 
application by the guardian, the court or judge shall decree a sale for any of the 
causes prescribed by law of the property of such infant, idiot, lunatic or insane 
person, before such sale be confirmed, the guardian shall be required to file a bond 
as now required in double the amount of the real property so sold. 


Reve SStiocondi (oct COC), Senloud ans Cn Cno4ty Sept d 62. C69 Ns 1e20y Cud285,58.. 215 
1833, c. 17; 1868-9, ce. 201, s. 11; 1874-5, c.- 214. 

Bond guarantees good faith and reasonable diligence: Smith v. Patton, 131-397; Moore v. 
Eure, 101-11; Atkinson v. Whitehead, 66-296. Penalty in bond omitted: Rollins v. Ebbs, 138- 
140, 137-355—or other sureties to sign, Barnes v. Lewis, 73-138. 

Breach of bond for failing to educate ward and protect estate: Boyett v. Hurst, 54-166— 
for failure to account for money collected, or which should have been collected, Rollins v. 
Ebbs, 138-140; Loftin vy. Cobb, 126-58; Topping v. Windley, 99-4; Humble v. Mebane, 89-410; 
Harris v. Harrison, 78-202. When condition deemed to be broken: Barrett v. Munroe, 20-334. 

Action on bond in name of state for benefit of plaintiff: Norman vy. Walker, 101-24; Wil- 
liams v. McNair, 98-332; Carmichael vy. Moore, 88-29; Jones v. McKinnon, 87-294; McKinnon 
v. McKinnon, 81-201. 

Defense in action on bond: Felton v. Long, 43-224; Ledford v. Vandyke, 44-480; State v. 
Cordon, 30-179. Construction of bond: Iredell v. Barbee, 31-250. Account as evidence: Loftin 
v. Cobb, 126-58; Turner v. Turner, 104-566; Luton v. Wilcox, 83-20. Judgment on bond: 
Anthony v. Estes, 101-541. 

For statute of limitations on bond, see section 439. 


2163. To be recorded in clerk’s office; action on bond. The bond so taken 
shall be recorded in the office of the clerk of the superior court appointing the 
guardian; and any person injured by a breach of the condition thereof may 
prosecute a suit thereon, as in other actions. 

Rev., s. 1779; Code, s. 1575; R. C., ¢. 54, 8. 5; 1868-9, c. 201, s. 12. 


For action on guardian bonds, see section 2162. Person to whom court of equity has decreed 
that guardian should pay fund according to tenor of bond is person injured within meaning 
of section: State v. Brown, 67-481. As to breach of bond, see Ibid. 
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2164. Where several wards with estate in common, one bond sufficient. When 
the same person is appointed guardian to two or more minors, idiots, lunatics 
or insane persons possessed of one estate in common, the clerk of the superior 
court may take one bond only in such ease, upon which each of the minors or 
persons for whose benefit the bond is given, or their heirs or personal representa- 
tives, may have a separate action. 

Rev., s. 1780; Code, s..1576; R. C.,'c. 54, 8.85 1822, c. 1161 7 1868-9, ¢. 201, s. 13. 


2165. Renewal of bond every three years; enforcing renewal. Every guardian 
shall renew his bond before the clerk of the superior court every three years, 
during the continuance of the guardianship. The clerk of the superior court 
shall issue a citation against every guardian failing to renew his bond, requiring 
such guardian to renew his bond within twenty days after service of the cita- 
tion; and on return of the citation duly served and failure of the guardian to 
comply therewith, the clerk shall remove him and appoint a successor. 


Rey., ss. 324, 1781, 1782; Code, ss. 1581, 1582; R. C., c. 54, s. 10; 1762, c. 69, s. 15; 1868-9, 
CeOISSL Sag, 


See section 2167. As to liabilities of sureties upon first bond where same renewed, see 
Jones vy. Blanton, 41-115; Butler v. Durham, 38-589; Jones v. Hays, 38-502. Section merely 
referred to in Topping v. Windley, 99-4. Clerk not liable upon official bond for failure to 
issue ex officio a notice to guardian to renew bond: Sullivan v. Lowe, 64-500; see, also, Jones 
v. Biggs, 46-864; but see State v. Watson, 29-289. 


2166. Relief of endangered sureties. Any surety of a guardian, who is in 
danger of sustaining loss by his suretyship, may file his complaint before the 
clerk of the superior court where the guardianship was granted, setting forth 
the circumstances of his case and demanding relief; and thereupon the guardian 
shall be required to answer the complaint within twenty days after service of the 
summons. If, upon the hearing, the clerk of the superior court deem the surety 
entitled to relief, the same may be granted by compelling the guardian to give 
a new bond, or to indemnify the surety against apprehended loss, or by the 
removal of the guardian from his trust; and in case the guardian fail to give 
a new bond or security to indemnify when required to do so within: reasonable 
time, the clerk of the superior court must enter a peremptory order for his 
removal, and his authority as guardian shall thereupon cease. 

Rev., s. 1788 ; Code, s. 1606; R. C., c 54, s. 35; 1762, c. 69, ss. 21, 22; 1868-9, c. 201, s. 43. 

Where sureties of guardian obtain order for counter security under section, and at that 
time guardian owes ward, and never afterwards returns account or makes payment, no pre- 
sumption of satisfaction arises from his then being able to pay sum he owed, and sureties 
to first bond liable for it, although order for counter security expressly releases them: Foye 
v. Bell, 18-475. Where new sureties ordered to be given, obligation of bond given by new 


sureties extends to entire guardianship, retrospective as well as prospective: Bell v. Jasper, 
37-597—and such second bond is at least additional and cumulative security for ward, Ibid. 


2167. Liability of clerk for taking insufficient bond. If any clerk of the 
superior court shall commit the estate of an infant, idiot, lunatic, insane person 
or inebriate to the charge or guardianship of any person without taking good and 
sufficient security for the same as directed by law, such clerk shall be liable, on 
his official bond, at the suit of the party aggrieved, for all loss and damages sus- 
tained for want of security being taken; but if the sureties were good at the 
time of their being accepted, the clerk of the superior court shall not be liable. 

Rev., s. 1784; Code, s. 1614; R. C., c. 54, s. 2; 1762, c. 69, ss. 5, 6; 1868-9, c. 201, s. 51. 
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Giving bond required of guardian is not essential to validity of appointment, but failure to 
take bond subjects officer to consequences of such omission: Howerton v. Sexton, 104-75— 
and neither clerk nor his sureties will be heard to deny that guardian, appointed by former, 
improperly received funds which he is shown to have taken possession of for ward, Topping 
v. Windley, 99-4. Clerks of superior court liable upon official bonds for all losses sustained 
by reason of their failure to require proper security upon guardian bonds: Thid. As to when 
action may be maintained against clerk on official bond, see Jones v. Biggs, 46-364; also sec- 
tion 927. 

For old case under section now practically valueless, see Davis v. Somerville, 15-382. 


2168. Liability of clerk for other defaults. If any clerk of the superior court 
shall willfully or negligently do, or omit to do, any other act prohibited, or other 
duty imposed on him by law, by which act or omission the estate of any ward 
suffers damage, he shall be lable therefor as directed in the preceding section. 

Rey., s. 1785; Code, s. 1615 ; 1868-9, c. 201, s. 52. 


Art. 4. Powrrs anp Duties oF GUARDIAN 


2169. To take charge of estate. Every guardian shall take possession, for the 
use of the ward, of all his estate, and may bring all necessary actions therefor. 
Rev., s. 1786; Code, s. 1588; R. C., ec. 54, s. 21; 1762, c. 69, s. 3; 1868-9, ec. 201, s. 25. 


It seems that a guardian may compromise a claim for damages for injury to ward, but this 
will not be binding upon the ward if attended with fraud: Bunch v. Lumber Co., 174-8. 
Guardian having no title to land of ward, it is not his duty to sue for recovery of realty: 
Cross v. Craven, 120-331. Guardian may exchange personal for real security for debt due 
ward: Christmas v. Wright, 38-549. 


2170. To sell perishable goods on order of clerk. Every guardian shall sell, by 
order of the clerk of the superior court, all such goods and chattels of his ward 
as may be liable to perish or be the worse for keeping. Every such order shall be 
entered in the order record of the superior court and must contain a descriptive 
list of the property to be sold, with the terms of sale. 

Rey., Ss. 1787; Code, s. 1589; R. C., c. 54, s. 22; 1762, c. 69, s. 10; 1868-9, c. 201, s. 26. 


2171. How sales and rentals made. All sales and rentings by guardians shall 
be publicly made, between the hours of ten o’clock a.m. and four o’clock p.m., 
after twenty days notice posted at the courthouse and four other public places in 
the county. But, upon petition by the guardian, the clerk of the superior court 
of the county in which the land of the ward is situated, or of the county wherein 
the guardian has qualified, may make an order, on satisfactory evidence, upon 
the oath of at least two disinterested freeholders acquainted with the said land, 
that the best interests of the said ward will be subserved by a private renting 
of said land, allowing the guardian to rent the land privately. The terms of all 
such rentings shall be reported to said clerk of the superior court and be approved 
by him. In cases where guardians have heretofore rented their ward’s land at 
private rentings in good faith and for the benefit of the ward’s estate, they shall 
not be liable to the penalty heretofore prescribed by law. The proceeds of all sales 
of personal estate and rentings of real property, except the rentings of lands 
leased for agricultural purposes, when not for cash, shall be secured by bond and 
good security. 

Rey., s. 1788; Code, s. 1590; 1891, c. 88; 1901, e. 97; R. C., c. 54, s. 26; 1793, ce. 391. 

Section impliedly declares it to be to the interest of wards to rent lands publicly: Duffy v. 


Williams, 133-198. 
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Provisions of section requiring sales by guardians to be public does not apply to sales made 
under direction of superior court in exercise of its general jurisdiction in equity: Barcello 
vy. Hapgood, 118-712. Provisions of section requiring all sales and rentings of real and per- 
sonal property by guardians to be made publicly, and upon terms therein prescribed, are per- 
emptory: Pate v. Kennedy, 104-234—and leave no discretion to guardian, Ibid. Private 
renting is valid,as to third parties: Perry v. Perry, 127-23. 

Section merely referred to in Norman v. Dunbar, 53-317. 


2172. When lands may be leased. The guardian may lease the lands of an 
infant for a term not exceeding the end of the current year in which the infant 
shall come of age, or die in nonage. But no guardian, without leave of the clerk 
of the superior court, shall lease any land of his ward without impeachment of 
waste, or for a term of more than three years, unless at a rent not less than three 
per centum on the assessed taxable value of the land. 

Rey., 8. 1789 Code, s: 1591; R. C.,’c 54, 's; 25; 1762, ¢ 69,s) 133 1794, ce. 413)"s2 2: 

Section merely referred to in Melton v. McKesson, 35-475. 


2173. When guardians to cultivate lands of wards. Where any parent of 
a minor child qualifies as guardian of such child, and the ward owns or is 
entitled to the possession of any real estate used or which may be used for agri- 
cultural purposes, such guardian may make application to the clerk of the 
superior court of the county wherein the land is situate for permission to culti- 
vate it, and the petition shall set forth the nature, extent and location of the 
same. It shall then be the duty of the clerk to appoint three disinterested 
resident freeholders, who shall go upon the land and, after being sworn to act 
impartially, assess the annual rental value thereof. The commissioners shall 
report their proceedings and findings to the clerk within ten days after the 
notification of their appointment, and if the clerk shall deem the same to be the 
interest of the ward he shall make an order allowing the guardian to cultivate 
the land for a term not exceeding three years at the annual rental value assessed 
by the commissioners to be paid to the ward by the guardian. The term, how- 
ever, shall not extend beyond the minority of the minor. The commissioners 
shall receive as compensation for said services the same fees as are allowed com- 
missioners in partition of real estate. 

1909, c. 57. 


2174. When timber may be sold. In case the land cannot be rented for enough 
to pay the taxes and other dues thereof, and there is not money sufficient for that 
purpose, the guardian, with the consent of the clerk of the superior court, may 
annually dispose of or use so much of the lightwood, and box or rent so many 
pine trees, or sell so much of the timber on the same, as may raise enough to pay 
the taxes and other duties thereon, and no more. 

Rev., s. 1790; Code, s. 1596; R. C., c. 54, s. 27; 1762, c. 69, s. 14; 1868-9, c. 201, s. 33. 


Where guardian sold timber on land of ward without order of court as required by section, 
and took note for purchase money, maker of note cannot, when sued upon same by guardian 
and ward, set up failure of guardian to observe statutory mandate: Evans v. Williamson, 
79-86. 


2175. Plate and jewelry to be kept. All plate and jewelry shall be preserved 
and delivered to the ward at age, in kind, according to weight and quantity. 
Rey., s. 1791; Code, s. 1597; 1895, c. 74; 1868-9, c. 201, s. 34. 
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2176. Personal representative of guardian to pay over to clerk. In all cases 
where a guardian of any minor child or of an idiot, lunatic, inebriate or insane 
person dies, it is competent for the executor or administrator of such deceased 
guardian, at any time after the grant of letters testamentary or of administra- 
tion, to pay into the office of the clerk of the superior court of the county where 
such deceased guardian was appointed, any moneys belonging to any such minor 
child, idiot, lunatic, insane person or inebriate, and any such payment shall have 
the effect to discharge the estate of said deceased guardian and his sureties upon 
his guardian bond to the extent of the amount so paid. 

Rey., s. 1794; Code, s. 1622; 1881, ce. 301, s. 2. 

Administrator of deceased ward not entitled to recover from administrator of deceased 
guardian moneys which came into guardian’s hands as proceeds of ward’s real estate sold 


under decree of court in partition: Allison v. Robinson, 78-222. As bearing on section, see 
Jennings v. Copeland, 90-572. 


2177. Collection of claims; duty and liability. Every guardian shall diligently 
endeavor to collect, by all lawful means, all bonds, notes, obligations or moneys 
due his ward when any debtor or his sureties are likely to become insolvent, on 
pain of being liable for the same. 

Rey., s. 1795; Code, s. 1593; R. C., c. 54,.s. 23; 1762, c. 69, s. 10; 1868-9, c. 201, s. 30. 


Guardian responsible not only for what he receives, but for all he might have received by 
exercise of ordinary diligence and highest degree of good faith: Armfield v. Brown, 73-81. 
Guardian accountable to ward for sum of money in hands of administrator if such adminis- 
trator or his sureties were solvent at time when such funds ought to have been paid to 
guardian: Covington v. Leak, 65-594—or within time when judgment could have been obtained 
upon administration bond, Ibid. 

Where guardian waited six months after principal in note, held by him as guardian, died 
insolvent, before he sued surety, who also became insolvent before suit brought, guardian 
having opportunity of knowing condition of affairs, he is liable for debt: Williamson v. 
Williams, 59-62. 

Guardian having no title to land of ward, it is not his duty to sue for recovery of realty: 
Cross v. Craven, 120-331. 

Guardian liable to ward for negligence in failing to sue on note due ward until parties 
thereto become insolvent: Coggins v. Blythe, 113-102. Where guardian carelessly and with- 
out consideration, upon hasty opinion of counsel, employed by debtor, and not by way of com- 
promise of doubtful claim, accepted from solvent debtor half sum he should have collected, 
he is responsible for what he failed to collect: Culp v. Stanford, 112-664. 

Guardian acting in good faith not responsible for omitting to collect note during late war, 
when it appears that obligors solvent during war, and rendered insolvent by its results: Love 
v. Logan, 69-70. 

For additional annotations hereunder, see section 2308. 


2178. Liability for lands sold for taxes. If any guardian suffer his ward’s 
lands to lapse or become forfeited or be sold for nonpayment of taxes or other 
dues, he shall be liable to answer for the full value thereof to his ward. 

Rev., s. 1796; Code, s. 1595; R. C., c. 54, s. 27; 1762, c. 69, s. 14; 1868-9, c. 201, s. 32. 


2179. Liability for costs. All fees and costs of the superior court for issuing 
orders, citations, summonses or other process against guardians for their sup- 
posed defaults shall be paid by the party found in default. 

Rey., s. 1797; Code, s. 1611; 1868-9, c. 201, s. 48. 


For duty of guardian to pay owelty, see Partition, s. 3224. 
For compound interest on obligations to guardians, see Interest, s. 2308. 
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Art. 5. Saves oF Warp’s ESTATE 


2180. Special proceedings to sell; judge’s approval required. On applica- 
tion of the guardian by petition, verified upon oath, to the superior court, show- 
ing that the interest of the ward would be materially promoted by the sale or 
mortgage of any part of his estate, real or personal, the proceeding shall be con- 
ducted as in other cases of special proceedings; and the truth of the matter 
alleged in the petition being ascertained by satisfactory proof, a decree may 
thereupon be made that a sale or mortgage be had by such person, in such way 
and on such terms as may be most advantageous to the interest of the ward; but 
no sale or mortgage shall be made until approved by the judge of the court, nor 
shall the same be valid, nor any conveyance of the title made, unless confirmed 
and directed by the judge, and the proceeds of the sale or mortgage shall be 
exclusively applied and secured to such purposes and on such trusts as the judge 
shall specify. The guardian may not mortgage the property of his ward for 
a term of years exceeding the minority of the ward. The word ‘‘mortgage’’ 
wherever used herein shall be construed to include deeds in trust. 

Rev., s. 1798 ; Code, s. 1602; R. C., ce. 54, ss. 832, 83; 1827, c. 33; 1868-9, c. 201, s. 39; 1917, 
ep Wey Ge Gk 

Powers of court hereunder settled in Ex parte Dodd, 62-99; Troy v. Troy, 45-87; Williams 
v. Harrington, 33-616; Harrison v. Richardson, 15-279. 

Clerk should require satisfactory proof of necessity to sell in addition to verified petition: 
In re Propst, 144-562—and decree should not be made upon ex parte affidavit, Harrison v. 
Bradley, 40-136. 

Court may sell land of minors for better investment when they are properly represented 
before court: Hutchinson v. Hutchinson, 126-671—and court will act, when all interests are 
found in classes, if one of each class is before court, Ibid. 

By this section clerk and court in term have concurrent jurisdiction in matter of ordering 
sale of infants’ lands upon petition of their guardians: Barcello v. Hapgood, 118-712. Not 
erroneous or irregular to order sale of infant’s land to be made privately by guardian: Ibid.; 
Thompson v. Rospigliosi, 162-146. Where judge renders judgment, upon finding by referee 
that sale should be made, that sale be made privately, purchaser acquires good title: Ibid. 

While formal direction to make title is not always necessary, confirmation of sale cannot be 
dispensed with: In re Dickerson, 11-108. Where court directed sale to be made without taking 
any means to ascertain necessity therefor, and report of sale was never confirmed, not error 
in court, upon motion of infant, to set aside sale and order another: Ibid. 

Ward has right to subject land sold by his guardian to payment of purchase money: Mur- 
rill v. Humphrey, 88-138. 

Where ward’s land sold under decree of court upon petition of guardian the title acquired 
is not rendered invalid by reversal of decree on account of irregularity in proceeding of which 
purchaser had no notice: Sutton v. Schonwald, 86-198. 

One who conducts suit as guardian of infants is not party of record, but infants themselves 
are real plaintiffs: George v. High, 85-113—nor will any one who has an interest in action 
hostile to that of infants be permitted to conduct same, Ibid. 

Court of equity not only has power, but should, in exercise of its discretion in proper cases, 
authorize and confirm private sale of land of infants; therefore, where guardian, in accordance 
with order of court, exposes at public sale land of wards, but no sale for want of bidders at 
fair price, and land subsequently sold privately, upon terms approved by court, purchaser 
acquires good title: Rowland v. Thompson, 73-504. 

For cases under section prior to enactment of section 1744, allowing sale of estates limited 
to persons not in esse, see Ex parte Dodd, 62-97; Houston vy. Houston, 62-95; Watson v. 
Watson, 56-400. 

Where all persons who have an interest in land, whether vested, contingent or executory, are 
in esse, and are before court, court may make order of sale: Houston v. Houston, 62-95 (note 
that court can sell land in certain cases where some of parties not in esse under section 1744). 

After sale, it ought to appear to be for the benefit of infant to confirm same: Harrison y. 


Bradley, 40-136. 
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Where guardian obtains decree of court for sale of ward’s land to make him liable for any 
loss in consequence of such sale, it must appear that he willfully practiced deception on court 
by false allegations and false evidence, or by industriously concealing material facts: Harri- 
son v. Bradley, 40-136. 

Where purchaser fails to pay note for purchase money of land under section, land may still 
be held liable for purchase money, although irregular and invalid deed made by commissioners 
contrary to directions of court: Singletary v. Whitaker, 62-77. Bidder at judicial sale acquires 
no rights until proposition accepted by court: Dula v. Seagle, 98-458. Decree directing com- 
missioner to sell lands, receive purchase money and make title, without requiring report and 
confirmation of sale by court, is irregular: Ibid. 

Superior courts have authority to direct sales of property of infants, both real and per- 
sonal, in proper cases: Tate vy. Mott, 96-19. Guardian appointed in another state has no 
authority to represent his wards in suits and proceedings in this state, but when he brings 
suit for them as guardian he will be treated as if he were next friend: Ibid. 

Section merely referred to in Ex parte Miller, 90-627; Morris v. Gentry, 89-252; Smith v. 
Witter, 174-616. 


2181. Fund from sale has character of estate sold and subject to same trusts. 
Whenever, in consequence of any sale under the preceding section, the real or 
personal property of the ward is saved from demands to which in the first 
instance it may be liable, the final decree shall declare and set apart a portion 
of the personal or real estate thus saved, of value equal to the real and personal 
estate sold, as property exchanged for that sold; and in all such eases of sale, 
whereby real is substituted by personal, or personal by real property, the bene- 
ficial interest in the property acquired shall be enjoyed, alienated, devised or 
bequeathed, and shall descend and be distributed, as by law the property sold 
might and would have been had it not been sold, until it be reconverted from the 
character thus impressed upon it by some act of the owner and restored to its 
character proper. 

Rey:, s. 1799 Code,s. 1603: R.C., ¢ 54, 8s. 33-1827, c. 33, s. 2: 1868-9, ec 201; 8.40: 

Although duty of court of equity, where real estate of infant is sold under its decree, to 
direct proceeds to be held as real estate: Harrison v. Bradley, 40-136—yet husband of such 
infant, who has received proceeds from wife’s guardian, has no right to complain that such 
course has not been adopted, Ibid. Where female ward’s land sold for her benefit, and she 
matries and dies before coming of age: Held, that money retained character of realty: Wood 


v. Reeves, 58-271. 
Section merely referred to in Tate v. Mott, 96-22; Ex parte Miller, 90-627; Douglas v. 


Caldwell, 59-21. 


2182. Sale of ward’s estate to make assets. When a guardian has notice of 
a debt or demand against the estate of his ward, he may apply by petition, setting 
forth the facts, to the clerk of the superior court wherein the guardianship was 
eranted, for an order to sell so much of the personal or real estate as may be 
sufficient to discharge such debt or demand; and the order of the court shall 
particularly specify what property is to be sold and the terms of sale; but no 
real estate shall be sold under this section, in any case, without the revision and 
confirmation of the order therefor by the judge of the superior court. The pro- 
ceeds of sale under this section shall be considered as assets in the hands of the 
guardian for the benefit of creditors, in like manner as assets in the hands of 
a personal representative; and the same proceedings may be had against the 
guardian with respect to such assets as might be taken against an executor, 
administrator or collector in similar cases. 


Rey., ss. 1800, 1801; Code, ss. 1604, 1605; R. C., c. 54, s. 34; 1789, c. 311, s. 5; 1868-9, 


c. 201, ss. 41, 42. 
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Before lands of infant can be sold for payment of debts, there must be a judgment of court 
that there is a debt against estate of ward which renders sale necessary: Pendleton v. True- 
blood, 48-96; Coffield v. McLean, 49-15; Leary vy. Fletcher, 23-259—and must be alleged in 
petition that debt to be satisfied was one against ancestor, and not simply debt contracted by 
ward or his guardian, Coffield v. McLean, 49-15—but amount of such debts, to whom due, or 
other particular description not essential to validity of order authorizing sale, Pendleton y. 
Trueblood, 48-96. Court must select part or parts of property which can be disposed of with 
least injury to ward: Leary v. Fletcher, 23-259. 

Where court, on petition of guardian of infant, made order that he, said guardian, sell 
land of said deceased, or so much thereof as will be sufficient to discharge debt, such order 
unauthorized and void, and purchaser thereunder acquired no title: Ducket v. Skinner, 33-431; 
Leary v. Fletcher, 23-259. 

Guardian of lunatic may, by order of county court (now clerk superior court), rightfully 
sell personal property of ward for payment of debts, provided no fraud in proceeding: Howard 
v. Thompson, 30-367. 

Order ‘‘to sell land of ward named in petition, adjoining lands of A. B. and others, contain- 
ing about 110 acres,’’ is sufficient specification of land under section, where it appears that 
ward had no other land: Pendleton v. Trueblood, 48-96. 

Sale of land by guardian under order of clerk superior court, made without ascertaining 
that there were debts against ward which made sale necessary, and which did not designate 
with certainty land to be sold, is void: Spruill v. Davenport, 48-42. 

Money from sale of lands belonging to wards is subject to attachment in hands of clerk 
after confirmation of sale: LeRoy v. Jacobsky, 136-443. When guardian of infant under 
order of court sells ward’s land for payment of debts of ancestor, he is bound to observe same 
priority in payment of debts as administrator or executor in applying personal assets: Mar- 
chant v. Sanderlin, 25-501. 


Art. 6. Returns ann AccounTING 


2183. Return within three months. Every guardian, within three months after 
his appointment, shall exhibit an account, upon oath, of the estate of his ward, 
to the clerk of the superior court; but such time may be extended by the clerk of 
the superior court, on good cause shown, not exceeding six months. 

Rey., s. 1802; Code, s. 1577; R. C., c. 54, s. 11; 1762, c. 69, s. 9; 1868-9, c. 201, s.. 14. 


Duty of guardian within three months after his appointment to exhibit account, upon oath, 
of estate of ward, to clerk superior court, and to make annual return: Norman y. Walker, 


101-26. Section merely referred to in Self v. Shugart, 135-186; Sanderson v. Sanderson, 
79-371. 


2184. Procedure to compel return. In cases of default to exhibit the return 
required by the preceding section, the clerk of the superior court must issue 
an order requiring the guardian to file such return forthwith, or to show cause 
why an attachment should not issue against him. If, after due service of the 
order, the guardian does not, on the return day of the order, file such return, or 
obtain further time to file the same, the clerk of the superior court shall issue 
an attachment against him, and commit him to the common jail of the county 
till he files such return. 

Rev., s..1803 ; Code, s. 1578; R. C., ¢. 54, s. 12; 1762, c. 69, s. 15; 1868-9, c. 201, s. 15. 


2185. Additional assets to be returned. Whenever further property of any 
kind, not included in any previous return, comes to the hands or knowledge of 
any guardian, he must cause the same to be returned within three months after 
the possession or discovery thereof; and the making of such return of new assets, 
from time to time, may be enforced in the same manner as prescribed in the 
preceding section. 

Reyv., s. 1804; Code, s. 1579; 1868-9, c. 201, s. 16. 
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2186. Annual accounts. Every guardian shall, within twelve months from the 
date of his qualification or appointment, and annually, so long as any of the 
estate remains in his control, file in the office of the clerk of the superior court 
an inventory and account, under oath, of the amount of property received by 
him, or invested by him, and the manner and nature of such investment, and his 
receipts and disbursements for the past year in the form of debit and credit. He 
must produce vouchers for all payments. The clerk of the superior court may 
examine on oath such accounting party, or any other person, concerning the 
receipts, disbursements or any other matter relating to the estate; and having 
earefully revised and audited such account, if he approve the same, he must 
indorse his approval thereon, which shall be deemed prima facie evidence of 
correctness. 

Rey., s. 1805; Code, s. 1617; R. C., c. 54, ss. 11, 12; 1762, c. 69, ss. 9, 15; 1871-2, c. 46. 

Word ‘‘account’’ defined: State v. Dunn, 134-668. Vouchers should show character of, 
and necessity for, expenditures: McLean v. Breese, 109-564. Ex parte accounts filed are taken 
to be correct until shown erroneous: Turner v. Turner, 104-572. Guardian should set out how 
he invested ward’s estate and nature of securities which he holds as guardian: Collins v. 
Gooch, 97-186. Ward entitled to demand of guardian annual statement of manner and nature 
of his investments of ward’s estate: Moore v. Askew, 85-199. Annual accounts are presump- 
tive evidence against sureties: Loftin v. Cobb, 126-58. Section merely referred to in Sander- 
son v. Sanderson, 79-317. 


2187. Procedure to compel accounting. If any guardian omit to account, as 
directed in the preceding section, or renders an insufficient and unsatisfactory 
account, the clerk of the superior court shall forthwith order such guardian to 
render a full and satisfactory account, as required by law, within twenty days 
after service of the order. Upon return of the order, duly served, if such 
guardian fail to appear or refuse to exhibit such account, the clerk of the 
superior court may issue an attachment against him for contempt and commit 
him till he exhibits such account, and may likewise remove him from office. 

Rey., s. 1806; Code, s. 1618; C. C. P., s. 479. 


Word ‘‘account’’ defined: State v. Dunn, 134-668. Clerk must require guardians to make 
quarterly and annual returns, and on failure to do so to attach and remove guardians from 
office: Sanderson y. Sanderson, 79-371; In re Dixon, 156-26. 


2188. Final account. A guardian may be required to file such account at any 
time after six months from the ward’s coming of full age or the cessation of the 
guardianship; but such account may be filed voluntarily at any time, and, 
whether the accounting be voluntary or compulsory, it shall be audited and 
recorded by the clerk of the superior court. 

Reyv., s. 1807; Code, s. 1619; C. C. P., s. 481. 


Upon the death of the ward the trust ends and the distributees may have administration 
and call for an account: Lowden y. Hatheock, 150-438. 

Section not intended to bestow upon guardian ward’s money and property for six months 
after he becomes of age: Self v. Shugart, 135-189—nor to deprive him of right to bring 
action during that period, but simply means that guardian presumed to have settled with ward 
within six months, and after its lapse clerk can call on guardian to file final account, with 
receipts of ward, in full settlement, to complete record in his office, for section states that such 
return shall be audited and recorded, Ibid—but such final account is intended to be subse- 
quent to settlement with ward, not preparatory thereto, Ibid. 

Ten years after ward coming of age bars action by him against his guardian for settle- 
ment: Dunn y. Beaman, 126-766; Lowden v. Hathcock, 150-438. 


971 


2189 GUARDIAN AND WARD—Aazt. 6 Ch. 40 


Clerk of superior court has jurisdiction of proceeding against guardian for account and 
settlement: McNeill v. Hodges, 105-52; Donnelly v. Wilcox, 113-408; McLean vy. Breece, 
113-390; Clodfelter v. Post, 70-733; Rowland v. Thompson, 65-110—and of course between 
guardian and ward’s personal representative, McLean v. Breece, 113-390—therefore judgment 
rendered therein is estoppel to action in superior court between same parties and upon same 
question, Donnelly v. Wilcox, 113-408. 

Where guardian surrendered office to one whom he supposed to be legal successor and made 
settlement with him, although he was not regularly appointed guardian until nine months 
thereafter, management of fund during that period is treated as exercise of agency of former 
guardian: Jennings v. Copeland, 90-572. 

Superior court has no original jurisdiction of action for an account by existing guardian 
of infant children against their former guardian: Sudderth v. McCombs, 65-186; Rowland v. 
Thompson, 65-110—such action must be brought before clerk, Ibid. 

As to jurisdiction of deputy clerk in proceeding for account and settlement, see Rowland v. 
Thompson, 65-110. 

For practice before clerk in taking accounts of guardians, see Rowland v. Thompson, 64-714. 

Settlement between guardian and ward and receipt by latter of former’s personal bond for 
balance, is sufficient defense to action on guardian bond: State v. Cordon, 30-179; Ledford v. 
Vandyke, 44-480. 

For charging guardian with compound interest in making final settlement, see section 2308. 


2189. Expenses and disbursements credited to guardian. Every guardian may 
charge in his annual account all reasonable disbursements and expenses; and if 
it appear that he has really and bona fide disbursed more in one year than the 
profits of the ward’s estate, for his education and maintenance, the guardian 
shall be allowed and paid for the same out of the profits of the estate in any 
other year; but such disbursements must, in all cases, be suitable to the degree 
and circumstances of the estate of the ward. 


Revs s. 1808~ Code, Ss) 1612" Ra ©. cy b4. Sa28 nl (O2— Ch G9 Senior Lo is Oo memo Onset 
1868-9, c. 201, s. 49. 


See section 2155. For annotations as to allowances made administrators, etc., see under 
section 157 (reasoning very similar). 

In passing the accounts of a guardian he cannot, except under rare circumstances, be allowed 
disbursements beyond income of ward: Caffey v. McMichael, 64-507; Johnston y. Coleman, 
56-290; Long v. Norcom, 37-354. 

Court may allow money in excess of income expended in education without permission of 
clerk: Duffy v. Williams, 133-195. 

Clerk may allow costs of suit brought by guardian for ward where guardian went on prose- 
cution bond and had to pay costs individually: Green v. Burgess, 117-495—may allow dis- 
bursements made to pay debts of lunatic (his ward) contracted before his lunacy, he being 
dead and his child being of age, McLean v. Breece, 113-390—may allow reasonable attorney’s 
fees paid in good faith, Burke v. Turner, 85-500; Whitford v. Foy, 65-265; Moore v. Shields, 
69-50—may allow expenditures demanded by such circumstances amounting to physical neces- 
sity as would compel court to authorize them without hesitation, Long v. Norecom, 37-354. 

No allowance to father, though he be guardian, for maintenance of child, if he is able to 
maintain it: Burke v. Turner, 85-500—nor to father as guardian for education of child, he 
being able to educate it, Walker v. Crowder, 37-478. No allowance for counsel fees when 
counsel employed for personal advantage of guardian: Johnston v. Haynes, 65-509—or to 
keep ward out of just rights, Moore v. Shields, 69-50—or in defending action brought by ward 
for settlement, Ibid. 

Guardian who advances money for ward over and above income of estate in order to set him 
up in business or for other purposes, without applying to court for leave, not entitled to charge 
ward with it: Shaw v. Coble, 63-377. 

Where guardian grossly abusing his trust, claims credit for certain amount for ward’s 
expenditures, and files no exhibit of items of expenditures, and does not make it appear that 
same proper, such credit will not be allowed him: Boyett vy. Hurst, 54-166. 

Guardians are chargeable with highest rate of interest where funds are used in his own 
business: Fisher v. Brown, 135-198. 
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2190. Commissions. The superior court shall allow commissions to the guard- 
ian for his time and trouble in the management of the ward’s estate, in the 
same manner and under the same rules and restrictions as allowances are made 
to executors, administrators and collectors. 

Rey., s. 1809; Code, s. 1618; R. C., c. 54, s. 28; 1762, c. 69, ss. 18, 19; 1868-9, c. 201, s. 50. 


For annotations as to commissions allowed administrators, etc., see under section 157 (may 
be of service in construing this section). Where guardian uses funds of ward, but makes 
regular annual settlement, charging himself with interest thereon, he is entitled to his com- 
missions: Fisher vy. Brown, 135-198; Carr v. Askew, 94-194. 

Where sum received was $10,000 and there was no trouble or litigation connected with 
estate, commission of 2% per cent on receipts and 5 per cent on disbursements was allowed: 
Carr v. Askew, 94-194. 

Commissions allowed by referee will not be reduced unless they are manifestly excessive: 
Wilson v. Lineberger, 88-416. 

Ex parte order of court allowing commissions to guardian not conclusive in litigation be- 
tween ward and guardian: Walton v. Erwin, 36-136. Possibly there may be cases in which, 
office being troublesome, and guardian faithful, and dying or giving up office upon some 
necessity, court may give to such guardian full commission and also reasonable compensation 
to successor: Ibid. Two and one-half per cent is reasonable commission where guardian had 
received nearly whole of ward’s estate in notes, had collected very little on notes, and paid 
same over to succeeding guardian: Ibid. 

Guardian not entitled to commissions on money collected and used by him in own business: 
Burke y. Turner, 85-500; but see Fisher v. Brown, 135-198; Carr v. Askew, 94-194—nor on 
debts of his ward paid to firm of which guardian is a member, Burke y. Turner, 85-500. 

Compensation of guardians should depend upon time employed, labor performed, services 
rendered and responsibility encountered in performance of duties: Whitford v. Foy, 65-265; 
Hodge v. Hawkins, 21-564; Shutt v. Carloss, 36-232. 

Guardian entitled to commissions although he omitted to keep and render regular accounts, 
where no imputation cast upon his integrity by reason of neglect: McNeill v. Hodges, 83-504. 
Guardian not entitled to commissions upon any disbursements made after ward arrives at full 
age: Ibid. Reasonable commissions will always be allowed to guardian unless in case of fraud 
or very culpable negligence: Whitford v. Foy, 65-265—but rate will depend upon amount of 
estate, trouble of managing same, and whether fees paid to counsel for assisting in manage- 
ment, last of which will lessen rate, Ibid. Commissions should be allowed guardian on amount 
of notes and other securities for debt delivered to ward upon cessation of guardianship: Whit- 
ford vy. Foy, 65-265. Not unreasonable to allow 5 per cent commissions to guardian on re- 
ceipts and disbursements, which embrace large number of receipts and vouchers extending 
through period of fourteen years: Covington v. Leak, 65-594. Guardian entitled to commis- 
sions upon payments made for goods bought of firm of which he is a member: Williamson v. 
Williams, 59-62—but not on charges for board while ward lived in his family, Ibid. 

Where guardian keeps no account and makes no report of trust, as general rule he will not 
be allowed commissions: Topping v. Windley, 99-4. 

Compensation cannot be allowed independent of commissions to guardian for time and 
trouble: Shutt v. Carloss, 36-232. 


Art. 7. Pusric GuarpIANs 


2191. Appointment; term; oath, There may be in every county a public guard- 
ian, to be appointed by the clerk of the superior court for a term of eight years. 
The public guardian shall take and subscribe an oath (or affirmation) faithfully 
and honestly to discharge the duties imposed upon him; the oath so taken and 
subscribed shall be filed in the office of the clerk of the superior court. 

Rey., ss. 1758, 1759 ; Code, .ss. 1556, 1560; 1874-5, c. 221, ss. 1, 5. 


2192. Bond of public guardian; increasing bond. The public guardian shall 
enter into bond with three or more sureties, approved by the clerk in the penal 
sum of six thousand dollars, payable to the state of North Carolina, conditioned 
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faithfully to perform the duties of his office and obey all lawful orders of the 
superior or other courts touching said guardianship of all wards, money or estate 
that may come into his hands. Whenever the aggregate value of the real and 
personal estate belonging to his several wards exceeds one-half the bond herein 
required the clerk of the superior court shall require him to enlarge his bond 
in amount so as to cover at least double the aggregate amount under his control 
as guardian. 
Reyv., ss. 321, 322; Code, ss. 1557, 1558; 1874-5, c. 221, ss. 2, 3. 


2193. Powers, duties, liabilities, compensation. The powers and duties of said 
public guardian shall be the same as other guardians, and he shall be subject 
to the same liabilities as other guardians under the existing laws, and shall 
receive the same compensation as other guardians. 

Rev., s. 1761; Code, s. 1561; 1874-5, c. 221, ss. 6, 7. 


2194. When letters issue to public guardian. The public guardian shall apply 
for and obtain letters of guardianship in the following cases: 

1. When a period of six months has elapsed from the discovery of any property 
belonging to any minor, idiot, lunatic, insane person or inebriate, without 
guardian. 

2. When any person entitled to letters of guardianship shall request in writing 
the clerk of the superior court to issue letters to the public guardian; but it is 
lawful and the duty of the clerk of the superior court to revoke said letters of 
guardianship at any time after issuing the same upon application in writing by 
any person entitled to qualify as guardian, setting forth a sufficient cause for 
such revocation. 

Reyv., s. 1760; Code, s. 1561; 1874-5, c. 221, ss. 6, 7. 


Arr. 8. Forrran GUARDIANS 


2195. Right to removal of ward’s personalty from state. Where any ward, 
idiot, lunatic or insane person, residing in another state or territory, or in the 
District of Columbia, or Canada, or other foreign country, is entitled to any 
personal estate in this state, or personal property substituted for realty by decree 
of court, or to any money arising from the sale of real estate, whether the same 
be in the hands of any guardian residing in this state, or of any executor, admin- 
istrator or other person holding for the ward, idiot, lunatic or insane person, or 
if the same (not being adversely held and claimed) be not in the lawful posses- 
sion or control of any person, the guardian of the ward, idiot, lunatic or insane 
person, duly appointed at the place where such ward, idiot, lunatic or insane 
person resides, may apply to have such estate removed to the residence of the 
ward, idiot, lunatic or insane person by petition filed before the clerk of the 
superior court of the county in which the property or some portion thereof is 
situated; which shall be proceeded with as in other cases of special proceedings. 

Rev., s. 1816; Code, ss. 1598, 1601; R. C., c. 54, s. 29; 1820, c. 1044; 1842, c. 38; 1868-9, 
c. 201, ss. 35, 388; 1874-5, c. 168; 1913, c. 86, s. 1. 

Where it appears that property of ward residing in another state is in this state, consist- 
ing of good bonds at interest in hands of guardian here, and ward nearly of age, no special 
necessity appearing for such transfer, court will refuse order to transfer property: Douglas 
v. Caldwell, 59-20. 

For cases prior to enactment of section and rendered nugatory by same, see McNeely vy. 
Jamison, 55-186; Pugh v. Mordecai, 41-61. Section referred to in Tate v. Mott, 96-28. 
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2196. Contents of petition; parties defendant. The petitioner must show to the 
court a copy of his appointment as guardian and bond duly authenticated, and 
must prove to the court that the bond is sufficient, as well in the ability of the 
sureties as in the sum mentioned therein, to secure all the estate of the ward 
wherever situated. Any person may be made a party defendant to the proceed- 
ing who may be made a party defendant in civil actions under the provisions of 
the chapter entitled Civil Procedure. 


Rey., ss. 1817, 1818; Code, ss. 1599, 1600; R. C., ec. 54, s. 30; 1820, c. 1044, s. 2; 1842, 
¢. 88; 1868-9, c. 201, ss. 36, 37. 


For removal of trust funds from the state, see Trustees, Art. 2. 
Section merely referred to in Tate v. Mott, 96-28. 


For rate of interest guardian notes to bear, see section 2308. 
For guardians of idiots, inebriates and lunatics, see sections 2284-2290. For cross-index 


of appointments of guardian, see section 952. For payment of owelty of partition due from 
ward, see section 3224. 


Art. 9. Estates Wirnoutr GUARDIAN 


2197. Duty of grand jury as to orphans and guardians. The grand jury of 
every county is charged with and shall present to the superior court the names 
of all orphan children that have no guardian or are not bound out to some trade 
or employment. They shall further inquire of all abuses, mismanagement and 
neglect of all such guardians as are appointed by the clerk of the superior court. 
The clerk of the superior court shall, at each term of the superior court, lay 
before the grand jury a list of all the guardians acting in his county or appointed 
by him. 

Rev., s. 1810; Code, s. 1609; R. C., c. 54, s. 18; 1762, c. 69, s. 17; 1868-9, c. 201, s. 46. 


2198. Solicitor to apply for receiver for orphans’ estates. Whenever an orphan, 
having any estate, is presented by a grand jury, for whom no suitable person 
will become guardian, the clerk of the superior court must give notice thereof 
forthwith to the solicitor of the state for the judicial district, who shall apply in 
behalf of the orphan to the judge of the superior court of the county where such 
presentment was made, to the end that a receiver be appointed. 

Rey., s. 1811; Code, s. 1610; R. C., c. 54, s. 19; 1846, c. 43; 1868-9, c. 201, s. 47. 

Section merely referred to in Rogers v. Odom, 86-432. 


2199. Solicitor to prosecute bond of guardian removed without a successor. 
Whenever any guardian is removed, and no person is appointed to succeed in 
the guardianship, the clerk of the superior court shall certify the name of such 
guardian and his sureties to the solicitor of the judicial district, who shall forth- 
with institute an action on the bond of the guardian in the superior court, for 
securing the estate of the ward. 

Rey., s. 1812; Code, s. 1584; R. C.. c. 54, s. 14; 1844, c. 41; 1868-9, c. 201, s. 21. 

Action under section is properly action brought by solicitor for benefit of ward when guard- 
ian has been removed, and infant is not necessary party, perhaps not proper party, to it: 
Temple v. Williams, 91-89; Becton v. Becton, 56-419—therefore infant not bound as party to 
action by record, and it is not conclusive upon him when afterwards, suing by next friend, or 


suing after he comes of age, to call former guardian to account: Temple v. Williams, 91-89; 
Becton v. Becton, 56-423. 
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2200. Judge to appoint receiver; his rights and duties. The judge of the supe- 
rior court, either residing in or presiding over the courts of the district, before 
whom such action is brought, shall have power to appoint the clerk of the 
superior court or some discreet person as a receiver to take possession of the 
ward’s estate, to collect all moneys due to him, to secure, lend, invest or apply 
the same for the benefit and advantage of the ward, under the direction and sub- 
ject to such rules and orders in every respect as the said judge may from time to 
time make in regard thereto; and the accounts of such receiver shall be returned, 
audited and settled as the judge may direct. The receiver shall be allowed such 
amounts for his time, trouble and responsibility as seem to the judge reasonable 
and proper; and such receivership may be continued until a suitable person can 
be procured to take the guardianship. 

Rev., s. 1813; Code, s. 1585; R. C., c. 54, s. 15; 1844, c. 41, s. 2; 1868-9, c. 201, s. 22. 

When clerk superior court is appointed receiver he is liable officially for funds coming into 
his hands: Hannah v. Hyatt, 170-634. But he is not so liable when he makes payments under 
order of court: Ibid. 

Appointment of receiver for insane person’s estate should be made only on motion of solici- 
tor after wife and one or more adult children, if there are such, or some near relative or friend, 
have been brought before judge at chambers or in term: In re Hybart, 119-359. 

Where in order of court appointing A. B., clerk superior court, receiver of infant’s estate, 
word ‘‘as’’ was omitted before words ‘‘clerk superior court,’’ the intention of court to appoint 
clerk receiver in his official capacity was sufficiently indicated: Waters v. Melson, 112-89. 
Under section, court has authority to appoint clerk of superior court receiver of infant’s 
estate: Ibid.—and sureties on official bond liable for any breach of his duties as such receiver, 
Ibid.; Boothe v. Upchurch, 110-62; Syme v. Bunting, 91-48; Rogers v. Odom, 86-432. 

Burden upon receiver and his sureties to show that he used due diligence in investing money 
in his hands: Waters v. Melson, 112-89. As a general rule receiver-is responsible for his own 
neglect only, and is protected when he acts in entire good faith: Collins v. Gooch, 97-186— 
but when receiver appointed to take charge of infant’s estate who has no guardian and is 
directed to lend out money and pay income over to ward, he will be held to same accounta- 
bility as guardian, Ibid. Receiver may keep money in bank as safe place of deposit, or may 
use bank as means of transmitting money to distant places, and if he uses reasonable dili- 
gence, will not be held liable if bank fails: Ibid.—but this does not authorize loan to bank by 
such trustee without taking security, Ibid. Where receiver was appointed to take charge of 
infant’s estate and invest same, and report to court annually, and deposited portion of money 
in bank in another state, which afterwards failed, he is liable for loss if he failed to report 
to court manner of the investment of estate, though he acted in the best faith: Ibid. Receiver 
appointed to take charge of ward’s estate when guardian removed is not invested with powers 
of guardian, but acts under control of court until another guardian appointed: Temple v. 
Williams, 91-82—and a settlement with such receiver, even though under direction of court, is 
not conclusive against ward, but only raises presumption that account and settlement correct: 
Ibid. 

For procedure where receiver alleged to have committed breach of trust, see Atkinson vy. 
Smith, 89-72. 

Section merely referred to in Timberlake v. Green, 84-660; Harris v. Harrison, 75-433. 


2201. Receiver to pay over estate to infant or guardian. When another guard- 
ian is appointed, he may apply by motion, on notice, to the judge of the superior 
court for an order upon the receiver to pay over all the money, estate and effects 
of the ward; and if no such guardian is appointed, then the ward, on coming of 
age, or in case of his death, his executor, administrator or collector, and the heir 
or personal representative of the idiot, lunatic or insane person, shall have the 
like remedy against the receiver. 

Rev., s. 1814; Code, s. 1587; R. C., c. 54, s. 17; 1844, ¢c. 41, s. 4; 1868-9, c. 201, s. 24. 
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Settlement with receiver, even if had under direction of court, not conclusive against ward: 
Temple v. Williams, 91-82—but only raises presumption that account and settlement correct, 
Ibid. 


Section merely referred to in Timberlake v. Green, 84-660. 


2202. Duties and compensation of solicitor. The solicitor shall prosecute the 
action and take all necessary orders therein, and for his services shall be allowed 
such reasonable compensation as may be just, not to exceed ten dollars; in passing 
on the returns of receivers, where the estate of the infant does not exceed five 
hundred dollars, not to exceed five dollars; and where the estate exceeds five 
hundred dollars, not to exceed ten dollars. The amount in each case to be fixed 
by the judge. 


Rey., s. 1815; Code, s. 1586; 1895, c. 14; R. C., ec. 54, s. 16; 1844, c. 41, s. 3; 1868-9, 
c. 201, 8s. 23. 


Section merely referred to in Timberlake v. Green, 84-660. 
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CHAPTER 41 
HABEAS CORPUS 


CONSTITUTIONAL PROVISIONS. 


Remedy without delay for restraint of liberty. 
Habeas corpus not to be suspended. ; 


APPLICATION, 


Who may prosecute writ. 

When application denied. 

By whom application to be made. 

To judge of supreme or superior court; in writing. 
Contents of application. 

Issuance of writ without application. 


WRIT. 


Writ granted without delay. 

Penalty for refusal to grant. 

Sufficiency of writ; defects of form immaterial. 
Service of writ. 


RETURN. 


When writ returnable. 
Contents of return; verification. 
Production of body if required. 


ENFORCEMENT OF WRIT. 


Attachment for failure to obey. 

Liability of judge refusing attachment. 

Attachment against sheriff to be directed to coroner; procedure. 
Precept to bring up party detained. 

Liability of judge refusing precept. 

Liability of judge conniving at insufficient return. 
Power of county to aid service. 

Obedience to order of discharge compelled. 

No civil liability for obedience. 

Recommittal after discharge; penalty. 

Disobedience to writ or refusing copy of process; penalty. 
Penalty for false return. 

Penalty for concealing party entitled to writ. 


PROCEEDINGS AND JUDGMENT. 


Notice to interested parties. 

Notice to solicitor. 

Subpoenas to witnesses. 

Proceedings on return; facts examined; summary hearing of issues. 
When party discharged. 

When party remanded. 

When party bailed or remanded. 

Party held in execution not to be discharged. 

When party ill, cause determined in his absence. 

No second committal after discharge; penalty. 


HABEAS CORPUS FOR CUSTODY OF CHILDREN IN CERTAIN CASES. 


Custody as between parents in certain cases; modification of order. 
Appeal to supreme court. 


HABEAS CORPUS AD TESTIFICANDUM. 


Authority to issue the writ. 
Contents of application. 
Service of writ. 
Applicant to pay expenses and give bond to return. 
Duty of officer to whom writ delivered or on whom served. 
Prisoner to be remanded. 
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Art. 1. ConsTITUTIONAL PROVISIONS 


2203. Remedy without delay for restraint of liberty. Every person restrained 
of his liberty is entitled to a remedy to inquire into the lawfulness thereof, and 
to remove the same, if unlawful; and such remedy ought not to be denied or 
delayed. 

Reyes Slo CONSE ALUnlGa SaeLo. 


2204. Habeas corpus not to be suspended. The privileges of the writ of habeas 
corpus shall not be suspended. 
Rey., s. 1820; Const., Art. I, s. 21. 


Art. 2. APPLICATION 


2205. Who may prosecute writ. Every person imprisoned or restrained of his 
liberty within this state, for any criminal or supposed criminal matter, or on 
any pretense whatsoever, except in cases specified in the succeeding section, may 
prosecute a writ of habeas corpus, according to the provisions of this chapter, 
to inquire into the cause of such imprisonment or restraint, and, if illegal, to 
be delivered therefrom. 

Reyv., s. 1821; Code, s. 1623; 1868-9, c. 116, s. 1. 


Habeas corpus is not a substitute for an appeal: State v. Burnette, 173-734; State v. Webb, 
155-426; In re Holley, 154-163; Ex parte MeCown, 139-95. The only inquiry is as to the power 
of the court to make the order under which the petitioner is held: Ibid. 

Where defendant, charged with burglary with intent to commit murder, pleaded guilty of 
larceny and was sentenced to imprisonment in penitentiary, he is entitled to writ of habeas 
corpus that he may be taken from penitentiary and held to answer charge in court below: 
State v. Queen, 91-659. 

Person illegally detained in hospital for the dangerous insane cannot be released on habeas 
corpus if he is insane at time of return of writ: In re Boyett, 136-415. 

The filing of a true bill for murder does not deprive court of power to issue habeas corpus 
and to admit defendant to bail: State v. Herndon, 107-934. 


2206. When application denied. Application to prosecute the writ shall be 
denied in the following cases: 

1. Where the persons are committed or detained by virtue of process issued 
by a court of the United States, or a judge thereof, in cases where such courts 
or judges have exclusive jurisdiction under the laws of the United States, or 
have acquired exclusive jurisdiction by the commencement of suits in such courts. 

2. Where persons are committed or detained by virtue of the final order, judg- 
ment or decree of a competent tribunal of civil or criminal jurisdiction, or by 
virtue of an execution issued upon such final order, judgment or decree. 

3. Where any person has willfully neglected, for the space of two whole 
terms after his imprisonment, to apply for the writ to the superior court of the 
county in which he may be imprisoned, such person shall not have a habeas 
corpus in vacation time for his enlargement. 

4. Where no probable ground for relief is shown in the application. 

Rey., s. 1822; Code, s. 1624; 1868-9, c. 116, s. 2. 


Writ of habeas corpus will not be issued when it appears on face of petition that petitioner 
is detained by virtue of final judgment of court of competent jurisdiction: In re Croom, 175- 
455; State v. Dunn, 159-470; Howie v. Spittle, 156-180; In re Holley, 154-163; In re Brittain, 
93-587—as power is denied to courts in such cases, Ledford v. Emerson, 143-527; In re Schenck, 
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74-607—and application must be refused even where it appears that applicant imprisoned in 
state’s prison and sentence of court erroneous, In re Schenck, 74-607; but see State v. Queen, 
91-659. 


2207. By whom application is made. Application for the writ may be made 
either by the party for whose relief it is intended or by any person in his behalf. 
Rey., s. 18238; Code, s. 1625; 1868-9, c. 116, s. 3. 


2208. To judge of supreme or superior court; in writing. Application for the 
writ shall be made in writing, signed by the applicant— 

1. To any one of the justices of the supreme court. 

2. To any one of the superior court judges, either at term time or in vacation. 

Rev., s. 1824; Code, s. 1626; 1868-9, c. 116, s. 4. 

Presenting petition to judge for writ of habeas corpus gives him jurisdiction of subject: 


State v. Edney, 60-463. Section merely referred to in State v. Herndon, 107-938; In re 
Schenck, 74-608. 


2209. Contents of application. The application must state, in substance, as 
follows : 

1. That the party, in whose behalf the writ is applied for, is imprisoned or 
restrained of his liberty, the place where, and the officer or person by whom he 
is imprisoned or restrained, naming both parties, if their names are known, or 
describing them if they are not known. 

2. The cause or pretense of such imprisonment or restraint, according to the 
knowledge or belief of the applicant. 

3. If the imprisonment is by virtue of any warrant or other process, a copy 
thereof shall be annexed, or it shall be made to appear that a copy thereof has 
been demanded and refused, or that for some sufficient reason a demand for such 
copy could not be made. 

4. If the imprisonment or restraint is alleged to be illegal, the application 
must state in what the alleged illegality consists; and that the legality of the 
imprisonment or restraint has not been already adjudged, upon a prior writ of 
habeas corpus, to the knowledge or belief of the applicant. 

5. The facts set forth in the application must be verified by the oath of the 
applicant, or by that of some other credible witness, which oath may be admin- 
istered by any person authorized by law to take affidavits. 

Rey., s. 1825; Code, s. 1627; 1868-9, c. 116, s. 5. 


Parties may waive all errors in proceedings on petition for habeas corpus: State v. Edney, 
60-463. What may constitute waiver of errors: Ibid. 

Petition must allege that the imprisonment has not been already adjudged upon prior writ 
of habeas corpus: In re Brittain, 93-587. 

Where defendant was not originally liable for arrest and had been discharged upon habeas 
corpus, he cannot be held upon a surrender by his sureties: Ledford v. Emerson, 143-527. 


2210. Issuance of writ without application. When the supreme or superior 
court, or any judge of either, has evidence from any judicial proceeding before 
such court or judge that any person within this state is illegally imprisoned or 
restrained of his liberty, it is the duty of said court or judge to issue a writ of 
habeas corpus for his relief, although no application be made for such writ. 

Rev., s. 1826; Code, s. 1632; 1868-9, c. 116, s. 10. 


Section merely referred to in State v. Jones, 113-672; State v. Applewhite, 75-232; In re 
Schenck, 74-610. 
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Art. 3. Writ 


2211. Writ granted without delay. Any court or judge empowered to grant 
the writ, to whom such applications may be presented, shall grant the writ 
without delay, unless it appear from the application itself or from the documents 
annexed that the person applying or for whose benefit it is intended is, by this 
chapter, prohibited from prosecuting the writ. 

Rev., s. 1827; Code, s. 1628; 1868-9, c. 116, s. 6. 


Duty of judge to whom application for writ of habeas corpus made, to issue same if peti- 
tion made in conformity to statute: In re Patterson, 99-407—and if it has been obtained upon 
false statements, or by suppression of facts which would prevent its issue, will be dismissed 
upon hearing, Ibid. Presumption of innocence applies only on a trial, and does not avail to 
furnish presumption that detention of party on regular process, when committing officer has 
jurisdiction, is alleged: State v. Jones, 113-669. 

For review of decision, see annotations under section 2234. 


2212. Penalty for refusal to grant. If any judge authorized by this chapter 
to grant writs of habeas corpus refuses to grant such writ when legally applied 
for, every such judge shall forfeit to the party aggrieved two thousand five 
hundred dollars. 

Rev., s. 1828; Code, s. 1631; 1868-9, c. 116, s. 9. 


2213. Sufficiency of writ; defects of form immaterial. No writ of habeas 
corpus shall be disobeyed on account of any defect of form. It shall be suf- 
ficient— 

1. If the person having the custody of the party imprisoned or restrained be 
designated either by his name of office, if he have any, or by his own name, or, 
if both such names be unknown or uncertain, he may be described by an assumed 
appellation, and any one who may be served with the writ shall be deemed the 
person to whom it is directed, although it may be directed to him by a wrong 
name, or description, or to another person. 

2. If the person who is directed to be produced be designated by name, or if 
his name be uncertain or unknown, he may be described by an assumed appella- 
tion or in any other way, so as to designate the person intended. 

Rey., s. 1829; Code, ss. 1629, 1630; 1868-9, c. 116, ss. 7, 8. 


2214. Service of writ. The writ of habeas corpus may be served by any quali- 
fied elector of this state thereto authorized by the court or judge allowing the 
same. It may be served by delivering the writ, or a copy thereof, to the person 
to whom it is directed; or, if such person cannot be found, by leaving it, or a 
copy, at the jail, or other place in which the party for whose relief it is intended 
is confined, with some under officer or other person of proper age; or, if none 
such can be found, or if the person attempting to serve the writ be refused 
admittance, by affixing a copy thereof in some conspicuous place on the outside, 
either of the dwelling-house of the party to whom the writ is directed or of the 
place where the party is confined for whose relief it is sued out. 

Rey., s. 1883; Code, s. 1657; 1868-9, c. 116, s. 32. 

See Ex parte Kerr, 64-816. 
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Art. 4. Return 


2215. When writ returnable. Writs of habeas corpus may be made return- 
able at a certain time, or forthwith, as the case may require. If the writ be 
returnable at a certain time, such return shall be made and the party shall be 
produced at the time and place specified therein. 

Rey., s. 1880; Code, s. 1656; 1868-9, c. 116, s. 31. 


2216. Contents of return; verification. The person or officer on whom the 
writ is served must make a return thereto in writing, and, except where such 
person is a sworn public officer and makes his return in his official capacity, it 
must be verified by his oath. The return must state plainly and unequivocally— 

1. Whether he has or has not the party in his custody or under his power or 
restraint. 

2. If he has the party in his custody or power, or under his restraint, the 
authority and the cause of such imprisonment or restraint, setting forth the 
same at large. 

3. If the party is detained by virtue of any writ, warrant, or other written 
authority, a copy thereof shall be annexed to the return; and the original shall 
be produced and exhibited on the return of the writ to the court or judge before 
whom the same is returnable. 

4, If the person or officer upon whom such writ is served has had the party in 
his power or custody, or under his restraint, at any time prior or subsequent to 
the date of the writ, but has transferred such custody or restraint to another, 
the return shall state particularly to whom, at what time, for what cause and 
by what authority such transfer took place. 

Reyv., s. 1831; Code, s. 1633 ; 1868-9, c. 116, s. 11. 


2217. Production of body if required. If the writ requires it, the officer or 
person on whom the same has been served shall also produce the body of the 
party in his custody or power, according to the command of the writ, except 
in the case of the sickness of such party, as hereinafter provided. 

Rey., s. 18382; Code, s. 1686; 1868-9, c. 116, s. 14. 


Art. 5. ENrorcEMENT OF WRIT 


2218. Attachment for failure to obey. If the person or officer on whom any 
writ of habeas corpus has been duly served refuses or neglects to obey the same, 
by producing the body of the party named or described therein, and by making 
a full and explicit return thereto, within the time required, and no sufficient 
excuse is shown for such refusal or neglect, it is the duty of the court or judge 
before whom the writ has been made returnable, upon due proof of the service 
thereof, forthwith to issue an attachment against such person or officer, directed 
to the sheriff of any county within this state, and commanding him forthwith 
to apprehend such person or officer and bring him immediately before such court 
or judge. On being so brought such person or officer shall be committed to 
close custody in the jail of the county where such court or judge may be, without 
being allowed the liberties thereof, until such person or officer make return to 
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such writ and comply with any order that may be made by such court or judge 
in relation to the party for whose relief the writ has been issued. 
Reyv., s. 1884; Code, s. 1637; 1868-9, c. 116, s. 15. 


Where officer of troops, acting under authority of governor, the commander in chief, refuses 
to obey the writ of habeas corpus there is ‘ ‘sufficient excuse’’ under section: Ex parte Moore, 
64-809. As bearing upon section, see Ex parte Moore, 65-349. 


2219. Liability of judge refusing attachment. If any judge willfully refuses 
to grant the writ of attachment, as provided for in the preceding section, he shall 
be liable to impeachment, and moreover shall forfeit to the party aggrieved 
twenty-five hundred dollars. 

Rey., s. 1835; Code, s. 1688; 1870-1, c. 22], s. 2. 


2220. Attachment against sheriff to be directed to coroner; procedure. If a 
sheriff has neglected to return the writ agreeably to the command thereof, the 
attachment against him may be directed to the coroner or to any other person to 
be designated therein, who shall have power to execute the same, and such sheriff, 
upon being brought up, may be committed to the jail of any county other than 
his own. 

Rey., s. 18386; Code, s. 1639; 1868-9, c. 116, s. 16. 


2221. Precept to bring up party detained. The court or judge by whom any 
such attachment may be issued may also at the same time, or afterwards, 
direct a precept to any sheriff, coroner, or other person to be designated therein, 
commanding him to bring forthwith before such court or judge the party, 
wherever to be found, for whose benefit the writ of habeas corpus has been 
granted. 

Rey., s. 1837; Code, s. 1640; 1868-9, c. 116, s. 17. 

See Ex parte Moore, 64-810. 


2222. Liability of judge refusing precept. If any judge refuses to grant the 
precept provided for in the preceding section, he shall be liable to impeachment, 
and moreover shall forfeit to the party aggrieved twenty-five hundred dollars. 

Rey., s. 1838; Code, s. 1641; 1870-1, c. 221, s. 3. 


2223. Liability of judge conniving at insufficient return. If any judge grants 
the attachment, or the precept, and gives the officer or other person charged 
with the execution of the same verbal or written instructions not to execute the 
same, or to make any evasive or insufficient return, or any return other than that 
provided by law; or shall connive at the failing to make any return or any 
evasive or insufficient return, or any return other than that provided by law, 
he shall be liable to impeachment, and moreover shall forfeit to the party 
aggrieved twenty-five hundred dollars. 

Rey., s. 1889; Code, s. 1642; 1870-1, ¢. 221, s. 4. 


2224. Power of county to aid service. In the execution of any such attach- 
ment, precept or writ, the sheriff, coroner, or other person to whom it may be 
directed, may call to his aid the power of the county, as in other cases. 

Rey., s. 1840; Code, s. 1648; 1868-9, c. 116, s. 18. 


*“Power of county’’ means men of county in which writ is to be executed: Ex parte Moore, 
64-811. As to posse comitatus generally, see Worth v. Comrs., 118-122. 
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2225. Obedience to order of discharge compelled. Obedience to a judgment 
or order for the discharge of a prisoner or person restrained of his liberty, pur- 
suant to the provisions of this chapter, may be enforced by the court or judge 
by attachment in the same manner and with the same effect as for a neglect to 
make return to a writ of habeas corpus; and the person found guilty of such 
disobedience shall forfeit to the party aggrieved two thousand five hundred dol- 
lars, besides any special damages which such party may have sustained. 

Rey., s. 1841; Code, s. 1649; 1868-9, c. 116, s. 24. 


2226. No civil liability for obedience. No officer or other person shall be liable 
to any civil action for obeying a judgment or order of discharge upon writ of 
habeas corpus. 

Rev., s. 1842; Code, s. 1650; 1868-9, c. 116, s. 25. 


2227. Recommittal after discharge; penalty. If any person shall knowingly 
again imprison or detain one who has been set at large upon any writ of habeas 
corpus, for the same cause, other than by the legal process or order of the court 
wherein he is bound by recognizance to appear, or of any other court having 
jurisdiction in the case, he shall be guilty of a misdemeanor. 

Rev., s. 3581; Code, s. 1651; 1868-9, c. 116, s. 26. 


A party released on writ of habeas corpus, on the ground that the court committing him 
has no jurisdiction, may be again arrested for the same cause upon legal process from a court 
having jurisdiction: Barbee v. Weatherspoon, 88-19. 


2228. Disobedience to writ or refusing copy of process; penalty. If any 
person to whom a writ of habeas corpus is directed shall neglect or refuse to 
make due return thereto, or to bring the body of the party detained according 
to the command of the writ without delay, or shall not, within six hours after 
demand made therefor, deliver a copy of the commitment or cause of detainer, 
such person shall, upon conviction on indictment, be fined one thousand dollars, 
or imprisoned not exceeding twelve months, and if such person be an officer, 
shall moreover be removed from office. 

Rey., s. 8597; Code, s. 1652; 1868-9, ec. 116, s. 27. 


2229. Penalty for false return. If any person shall make a false return to 
a writ of habeas corpus, he shall be guilty of a misdemeanor. 
Rev., Ss. 3582; Code, s. 1653; 1868-9, c. 116, s. 28. 


2230. Penalty for concealing party entitled to writ. If any one having in 
his custody, or under his power, any party who, by law, would be entitled to 
a writ of habeas corpus, or for whose relief such writ shall have been issued, 
shall, with intent to elude the service of such writ, or to avoid the effect thereof, 
transfer the party to the custody, or put him under the power or control, of 
another, or shall conceal or change the place of his confinement, or shall know- 
ingly aid or abet another in so doing, he shall be guilty of a misdemeanor. 

Rey., s. 3588; Code, ss. 1654, 1655; 1868-9, c. 116, ss. 29, 30. 


Art. 6. ProcErEDINGS AND JUDGMENT 


2231. Notice to interested parties. When it appears from the return to the 
writ that the party named therein is in custody on any process, or by reason of 


984 


2232 HABEAS CORPUS—Art. 6 Ch. 41 


any claim of right, under which any other person has an interest in continuing 
his imprisonment or restraint, no order shall be made for his discharge until it 
appears that the person so interested, or his attorney, if he have one, has had 
reasonable notice of the time and place at which such writ is returnable. 

Rey., s. 1843; Code, s. 1684; 1868-9, c. 116, s. 12; 1870-1, c. 221, s. 1. 


2232. Notice to solicitor. When it appears from the return that such party 
is detained upon any criminal accusation, the court or judge may, if he thinks 
proper, make no order for the discharge of such party until sufficient notice of 
the time and place at which the writ has been returned, or is made returnable, 
is given to the solicitor of the county in which the person prosecuting the writ 
is detained. 

Rey., s. 1844; Code, s. 1685; 1868-9, c. 116, s. 13. 


Where it appears from return on writ of habeas corpus that petitioner detained on criminal 
charge, court may continue hearing for reasonable time to give solicitor opportunity to ex- 
amine into case: State v. Jones, 113-669. 


2233. Subpenas to witnesses. Any party to a proceeding on a writ of habeas 
corpus may procure the attendance of witnesses at the hearing, by subpena, 
to be issued by the clerk of any superior court, under the same rules, regula- 
tions and penalties prescribed by law in other cases. 

Rey., s. 1845; Code, s. 1659; 1868-9, c. 116, s. 34. 


2234. Proceedings on return; facts examined; summary hearing of issues. The 
court or judge before whom the party is brought on a writ of habeas corpus 
shall, immediately after the return thereof, examine into the facts contained in 
such return, and into the cause of the confinement or restraint of such party, 
whether the same has been upon commitment for any criminal or supposed 
criminal matter or not; and if issue be taken upon the material facts in the 
return, or other facts are alleged to show that the imprisonment or detention is 
illegal, or that the party imprisoned is entitled to his discharge, the court or 
judge shall proceed, in a summary way, to hear the allegations and proofs on 
both sides, and to do what to justice appertains in delivering, bailing or remand- 
ing such geet 

Rev., s. 1846; Code, s. 1644; 1868-9, c. 116, s. 19. 


Petition will be dismissed where writ was obtained upon false statements, or by suDptession 
of facts which would prevent its issue: In re Patterson, 99-407. 

No appeal lies from decision of the judge, but the case may be reviewed by certiorari: In 
re Croom, 175-455; In re Wiggins, 165-457; In re Holley, 154-163; Ledford v. Emerson, 143- 
527; State v. Herndon, 107-934; Walton v. Gatlin, 60-318. 

If, upon certiorari, supreme court reverses and sets aside judgment of court below and 
proceedings are remanded, no procedendo issues to any particular judge, but petitioner can 
exercise his statutory right to apply, de novo, to any judge authorized to grant the writ: State 
v. Herndon, 107-934. 

Presumption of innocence applies only on a trial, and does not avail to furnish presumption 
that detention of party on regular process, when committing officer has jurisdiction, is illegal: 
State v. Jones, 113-669—therefore burden rests on petitioner to show commitment illegal, Ibid. 


2235. When party discharged. If no legal cause is shown for such imprison- 
ment or restraint, or for the continuance thereof, the court or judge shall dis- 
charge the party from the custody or restraint under which he is held. But if 
it appears on the return to the writ that the party is in custody by virtue of 
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civil process from any court legally constituted, or issued by any officer in the 
course of judicial proceedings before him, authorized by law, such party can be 
discharged only in one of the following cases: 

1. Where the jurisdiction of such court or officer has been exceeded, either 
as to matter, place, sum or person. 

2. Where, though the original imprisonment was lawful, yet by some act, 
omission or event, which has taken place afterwards, the party has become 
entitled to be discharged. 

3. Where the process is defective in some matter of substance required by 
law, rendering such process void. 

4. Where the process, though in proper form, has been issued in a case not 
allowed by law. 

5. Where the person, having the custody of the party under such process, is 
not the person empowered by law to detain him. 

6. Where the process is not authorized by any judgment, order or decree of 
any court, nor by any provision of law. 

Rey., s. 1847; Code, s. 1645; 1868-9, c. 116, s. 20. 

Where it appears from sheriff’s return to habeas corpus that petitioner is in custody on 
mittimus regularly issued for failure to give bond to answer criminal charge of which court 
had -jurisdiction, detention clearly legal: State v. Jones, 113-669—and burden on petitioners 
to show wherein it was illegal, not upon state to show that they were lawfully in custody, Ibid. 

Where defendant was sentenced to imprisonment in two cases, the sentences are concurrent 
unless otherwise specified, and upon the expiration of the time he may be discharged upon 
habeas corpus: In re Black, 162-457; State v. Cathey, 170-794. 

The state cannot appeal from an order discharging a prisoner in habeas corpus: In re 
Williams, 149-436. 

Section referred to in Ashby v. Page, 108-6. 


2236. When party remanded. It is the duty of the court or judge forthwith 
to remand the party, if it appears that he is detained in custody, either— 

1. By virtue of process issued by any court or judge of the United States. 
in a case where such court or judge has exclusive jurisdiction. 

2. By virtue of the final judgment or decree of any competent court of civil 
or criminal jurisdiction, or of any execution issued upon such judgment or 
decree. 

3. For any contempt specially and plainly charged in the commitment by 
some court, officer or body having authority to commit for the contempt so 
charged. 

4. That the time during which such party may be legally detained has not 
expired. 

Rey., s. 1848; Code, s. 1646; 1868-9, c. 116, s. 21. 


Party is remanded when it appears that he is held under the process or judgment of a 
competent court: In re Hinson, 156-250; In re Holley, 154-163. Provision of subsection 3 as 
peremptory as that of subsection 2: State v. Queen, 91-662. Section merely referred to in 
Ashby v. Page, 108-8. See section 2206. 


2237. When party bailed or remanded. If it appears that the party has 
been legally committed for any criminal offense, or if it appears by the testimony 
offered with the return of the writ, or upon the hearing thereof, that the party 
is guilty of such an offense, although the commitment is irregular, the court or 
judge shall proceed to let such party to bail, if the case is bailable and good 
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bail is offered; if not, the court or judge shall forthwith remand such party to 
the custody or place him under the restraint from which he was taken, if the 
person or officer, under whose custody or restraint he was, is legally entitled 
thereto; if not so entitled, the court or judge shall commit such party to the 
custody of the officer or person legally entitled thereto. 

Rey., s. 1849; Code, s. 1647; 1868-9, c. 116, s. 22. 


The prisoner may be held to bail to appear before proper court for hearing: State v. Bur- 
nette, 173-734; State v. Herndon, 107-934. See annotations under sections 2234, 2235. 


2238. Party held in execution not to be discharged. When a writ of habeas 
corpus cum causa issues and the sheriff or other officer to whom it is directed 
returns upon the same that the prisoner is condemned, by judgment given 
against him, and held in custody by virtue of an execution issued against him, 
the prisoner shall not be let to bail, but shall be presently remanded, where he 
shall remain until discharged in due course of law. 

Rey., s. 1850; Code, s. 987; R. C., c. 31, s. 111; 2 Hen. V., c. 2. 

See Ledford v. Emerson, 143-527; State v. Herndon, 107-934. 


2239. When party ill, cause determined in his absence. When, from the ill- 
ness or infirmity of the person directed to be produced by a writ of habeas 
corpus, such person cannot, without danger, be brought before the court or judge 
where the writ is made returnable, the party in whose custody he is may state 
the fact in his return to the writ; and if the court or judge is satisfied of the 
truth of the allegation, and the return is otherwise sufficient, the court or judge 
shall proceed to decide on such return and to dispose of the matter in the same 
manner as if the body had been produced. 

Rey., s. 1851; Code, s. 1648; 1868-9, c. 116, s. 23. 


2240. No second committal after discharged; penalty. No person who has 
been set at large upon any writ of habeas corpus shall be again imprisoned or 
detained for the same cause by any person whatsoever other than by the legal 
order or process of the court wherein he shall be bound by recognizance to 
appear or of any other court having jurisdiction in the case, under the penalty 
of two thousand five hundred dollars to the party aggrieved thereby. 

Rey., s. 1852; Code, s. 1651; 1868-9, c. 116, s. 26. 


Where defendant was not originally liable to arrest, and had been discharged upon habeas 
corpus, he cannot be held upon surrender by his sureties: Ledford v. Emerson, 143-527. Party 
set at large by writ of habeas corpus upon ground that judgment of imprisonment void for 
want of jurisdiction in court, may be again arrested for same cause upon legal process of court 
having jurisdiction: Barbee v. Weatherspoon, 88-19. 


Art. 7. Hasras Corpus For Custopy oF CHILDREN IN CERTAIN CASsEs 


2241. Custody as between parents in certain cases; modification of order. 
When a contest shall arise on a writ of habeas corpus between any husband and 
wife, who are living in a state of separation, without being divorced, in respect 
to the custody of their children, the court or judge, on the return of such writ, 
may award the charge or custody of the child or children so brought before it 
either to the husband or to the wife, for such time, under such regulations and 
restrictions, and with such provisions and directions as will, in the opinion of 
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such court or judge, best promote the interest and welfare of the children. At 
any time after the making of such orders the court or judge may, on good cause 
shown, annul, vary or modify the same. 

Rey., s. 1853; Code, s. 1661; 1858-9, c. 53; 1868-9, c. 116, s. 36. 

For consequence of divoree on right to custody of children, see Divorce and Alimony, 
s. 1664, 

Tor effect of abandonment, see Adoption of Minors, s. 189. 

Except as between parents, under this section right of custody of child cannot be determined 
by writ of habeas corpus: In re Parker, 144-170. 

Where the custody of the child is decreed in a divorce proceeding, the remedy is by motion 
in the cause and not by habeas corpus: Page v. Page, 166-90; s. ¢., 161-170. But a decree 
of divorce in another state awarding the custody of a child may be disregarded, and custody 
awarded under this section: In re Alderman, 157-507; Harris v. Harris, 115-587. 

Parents of child, while living together, have prima facie right to custody: In re Jones, 
153-312. Mother of illegitimate child has first right to custody: Ibid. 

As between father and mother, the father’s right to custody of child is recognized: In re 
Fain, 172-790; In re Jones, 153-312; Newsome v. Bunch, 144-15. But the welfare of the child 
is first consideration: In re Alderman, 157-507, and cases cited—and the judge may, in the 
exercise of discretion, award the custody to the mother, even when nonresident, In re Means, 
176-307; Harris v. Harris, 115-587—or to a third person, In re Turner, 151-474. 

Where it appears that both father and mother are of good character and able to support 
and educate child, but that mother had married again and that new husband was a man of 
dissipated habits, proper to award custody of child to father: In re D’Anna, 117-462. 

Section confers upon court very large powers to ‘‘promote interest and welfare of children’’: 
Jones v. Cotten, 108-458. Section is express that custody shall be given either to father or 
mother: Thompson y. Thompson, 72-33. Where no abandonment of child proven, court must 
still find facts entitling plaintiff to child’s restoration: Newsome v. Bunch, 142-19. Section 
referred to in Latham y. Ellis, 116-33; Musgrove v. Kornegay, 52-72. 


2242. Appeal to supreme court. In all cases of habeas corpus, where a con- 
test arises in respect to the custody of minor children, either party may appeal 
to the supreme court from the final judgment. 

Rev., s. 1854; Code, s. 1662; 1858-9, c. 58, s. 2. 

In habeas corpus cases involving custody of children, either party may appeal: Musgrove 
v. Kornegay, 52-71; State v. Miller, 97-451. The supreme court will review errors of law, but 
not findings of fact by the lower court upon competent evidence: Stokes v. Cogdell, 153-181; 
Harris vy. Harris, 115-587. 

Section referred to in Jones v. Cotten, 108-457; Brown v. Rainor, 108-204. 


Art. 8. Hapras Corpus ap TESTIFICANDUM 


2243. Authority to issue the writ. Every court of record has power, upon 
the application of any party to any suit or proceeding, civil or criminal, pending 
in such court, to issue a writ of habeas corpus, for the purpose of bringing before 
the said court any prisoner who may be detained in any jail or prison within the 
state, for any cause, except a prisoner under sentence for a capital felony, to be 
examined as a witness in such suit or proceeding in behalf of the party making 
the application. 

Such writ of habeas corpus may be issued by any justice of the peace or clerk 
of the superior court, upon application as provided in this section, to bring any 
person confined in the jail or prison of the same county where such justice or 
clerk may reside, to be examined as a witness before such justice or clerk. 

In cases where the testimony of any prisoner is needed in a proceeding before 
a justice of the peace, or a clerk, and such person is confined in a county in 
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which such justice or clerk does not reside, application for habeas corpus to 
testify may be made to any judge of the supreme or superior court. 

Rev., ss. 1855, 1856; Code, ss. 1663, 1664; 1868-9, c. 116, ss. 37, 38. 

Section applies only to parties strictly so called, and not to state: State v. Jones, 176-702; 
Ex parte Harris, 73-65; State v. Adair, 68-68—therefore it is error in court below to refuse 
petition of solicitor for habeas corpus ad testificandum to bring prisoner under death sentence, 
that he might testify in trial then pending, Ex parte Harris, 73-65; State v. Adair, 68-68. 
Parties litigant have no right to writ of habeas corpus ad testificandum under section for 
witness under sentence for (capital) felony: State v. Adair, 68-70. 


2244. Contents of application. The application for the writ shall be made 
by the party to the suit or proceeding in which the writ is required, or by his 
agent or attorney. It must be verified by the applicant, and shall state— 

1. The title and nature of the suit or proceeding in regard to which the testi- 
mony of such prisoner is desired. 

2. That the testimony of such prisoner is material and necessary to such party 
on the trial or hearing of such suit or proceeding, as he is advised by counsel 
and verily believes. ; 

Rey., s. 1857; Code, s. 1665; 1868-9, c. 116, s. 39. 


2245. Service of writ. The writ of habeas corpus to testify shall be served 
by the same person, and in like manner in all respects, and enforced by the court 
or officer issuing the same as prescribed in this chapter for the service and 
enforcement of the writ of habeas corpus cum causa. 

Rey., s. 1858; Code, s. 1666; 1868-9, c. 116, s. 40. 


2246. Applicant to pay expenses and give bond to return. The service of the 
writ shall not be complete, however, unless the applicant for the same tenders 
to the person in whose custody the prisoner may be, if such person is a sheriff, 
coroner, constable or marshal, the fees and expenses allowed by law for bringing 
such prisoner, nor unless he also gives bond, with sufficient security, to such 
sheriff, coroner, constable or marshal, as the case may be, conditioned that such 
applicant will pay the charges of carrying back such prisoner. 

Rey., s. 1859; Code, s. 1667; 1868-9, c. 116, s. 41. 


2247. Duty of officer to whom writ delivered or on whom served. It is the 
duty of the officer to whom the writ is. delivered or upon whom it is served, 
whether such writ is directed to him or not, upon payment or tender of the 
charges allowed by law, and the delivery or tender of the bond herein prescribed, 
to obey and return such writ according to the exigency thereof upon pain, on 
refusal or neglect, to forfeit to the party on whose application the same has 
been issued the sum of five hundred dollars. 

Rev., s. 1860; Code, s. 1668; 1868-9, c. 116, s. 42. 


2248. Prisoner to be remanded. After having testified, the prisoner shall be 
remanded to the prison from which he was taken. 

Rev., s. 1861; Code, s. 1669; 1868-9, c. 116, s. 48. 

For costs of habeas corpus, see Costs, s. 1244. 
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CHAPTER 42 


INNS, HOTELS, AND RESTAURANTS 


ArT. 1. INNKEEPERS. 


2249. Must furnish accommodations. 
2250. Liability for loss of baggage. 

2251. Safekeeping of valuables. 

2252. Loss by fire. 

2253. Negligence of guest. 

2254. Copies of this chapter to be posted. 


ART. 2. SANITARY INSPECTION AND CONDUCT. 


2255. Definitions: Hotel, restaurant; transient guest. 
2256. Rates for rooms to be posted. 

2257. Fire extinguishers. 

2258. Stairways and fire-escapes. 

2259. Directions to fire-escapes. 

2260. Inside courts to be provided with escapes. 

2261. Life lines at bathing beaches. 

2262. Water-closets and bath-rooms; sewer connections. 
2263. Privies. 

2264. Cisterns and tanks to be screened. 

2°65. Water not from public water supply to be analyzed. 
2°66. Prevention of flies; screens, ete. 

2267. Bed-rooms; size and arrangement of beds. 

2268. Windows and blinds for rooms. 

2269. Sheets and bed linen. 

2270. Vermin. 

2271. Diseased guests; disinfection. 

2272. Towels; roller towels forbidden. 

2273. Refrigerators, cold storage rooms, kitchen. 

2274. Tableware and kitchen utensils. 

2275. Garbage. : 

2276. Premises, walls, and fixtures. 

2277. Annual inspection and certificate by state board of health. 
2278. Special inspections by state board authorized. 

2279. Inspection reports to be filed. 

2280. Entry for inspection authorized. 

2281. Inspector to notify proprietor of violation of article. 
2282. Violation of article or obstructing enforcement a misdemeanor. 
2283. Inspector to swear out warrants. 


Art. 1. INNKEEPERS 


2249. Must furnish accommodations. Every innkeeper shall at all times pro- 
vide suitable food, rooms, beds and bedding for strangers and travelers whom 
he may accept as guests in his inn or hotel. . 

Reyv., s. 1909; 1903, c. 563. 


An inn or hotel is a public house of entertainment for all who choose to visit it: Holstein v. 
Phillips, 146-366. 

A guest’s right of occupancy of an inn is dependent upon proper behavior, decent conduct 
and obedience to reasonable rules and regulations: Hutchins v. Durham, 118-457—and if 
wrongly evicted, can only sue for damages, Ibid. 

As to right of innkeeper to expel from inn persons who are not guests, see State v. Steele, 
106-766. As to right to put out persons, or refuse lodging to persons, who apply to become 
guests who are considered objectionable on account of character or color, see Ibid. As to 
rights of hotel to arrange for a livery business connected therewith or to grant a monopoly of 
soliciting the livery business to a party, see Ibid. 
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One who occasionally entertains strangers, receiving compensation therefor, is not an inn- 
keeper: State v. Mathews, 19-424. 
Boarding-house distinguished from an inn: State v. McRae, 170-712. 


2250. Liability for loss of baggage. Inkeepers shall not be liable for loss, 
damage or destruction of the baggage or property of their guests except in case 
such loss, damage, or destruction results from the failure of the innkeeper to 
exercise ordinary, proper and reasonable care in the custody of such baggage 
and property; and in case of such loss, damage or destruction resulting from 
the negligence and want of care of the said innkeeper he shall be liable to the 
owner of the said baggage and property to an amount not exceeding one hundred 
dollars. Any guest may, however, at any time before a loss, damage or destruc- 
tion of his property, notify the innkeeper in writing that his property exceeds in 
value the said sum of one hundred dollars, and shall upon demand of the inn- 
keeper furnish him a list or schedule of the same, with the value thereof, in 
which case the innkeeper shall be liable for the loss, damage or destruction of 
said property because of any negligence on his part for the full value of the 
same. Proof of the loss of any such baggage, except in case of damage or 
destruction by fire, shall be prima facie evidence of the negligence of said hotel 
or innkeeper. 

Reyv., s. 1910; 1903, c. 563, s. 2. 

A boarder, as distinguished from a guest, is one who abides at a place: Holstein v. Phillips, 
146-366. Facts in this case held to show that there was a relation of innkeeper and guest be- 
tween parties, and hotel was liable as insurer for loss of money of guest as at common law, 
hotel having failed to comply with provisions of section 2254: Ibid. Common-law liability 
of innkeeper for loss of goods of a guest, also liability of boarding-house keeper for loss of 
goods of a boarder, stated: Ibid. A guest in hotel who holds position of regular boarder or 
lodger can only hold proprietor to the exercise of ordinary care on the part of himself and 
employees as to goods and money of guests: Ibid. 


Innkeeper is bound to use reasonable care for the personal safety of his guests: Patrick v. 
Springs, 154-270. 


2251. Safekeeping of valuables. It is the duty of innkeepers, upon the request 
of any guest, to receive from said guest and safely keep money, jewelry and 
valuables to an amount not exceeding five hundred dollars; and no innkeeper 
shall be required to receive and take care of any money, jewelry or other val- 
uables to a greater amount than five hundred dollars: Provided, the receipt 
given by said innkeeper to said guest shall have plainly printed upon it a copy 
of this section. No innkeeper shall be liable for the loss, damage or destruction 
of any money or jewels not so deposited. 

Rev., s. 1911; 1903, c. 563, s. 3. 

See annotations under section 2250. 


2252. Loss by fire. No innkeeper shall be liable for loss, damage or destruc- 
tion of any baggage or property caused by fire not resulting from the negli- 
gence of the innkeeper or by any other force over which the innkeeper had no 
control. Nothing herein contained shall enlarge the limit of the amount to 
which the innkeeper shall be liable as provided in preceding sections. 

Rev., s. 1912; 1903, c. 563, s. 4. 

Liability for personal injury of guest: Patrick v. Springs, 154-270. 
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2253. Negligence of guest. Any innkeeper against whom claim is made for 
loss sustained by a guest may show that such loss resulted from the negligence 
of such guest or of his failure to comply with the reasonable and proper regu- 
lations of the inn. 

Rev., s. 1914; 1903, c. 563, s. 7. 


The guest must exercise reasonable care to protect himself against personal injury: Patrick 
v. Springs, 154-270. 
For lien of innkeepers on baggage and other property, see section 2461. 


2254. Copies of this chapter to be posted. very innkeeper shall keep posted 
in every room of his house occupied by guests, and in the office, a printed copy 
of this article and of all regulations relating to the conduct of guests. This 
chapter shall not apply to innkeepers, or their guests, where the innkeeper fails 
to keep such notices posted. 

Rey., s. 1913; 19038, c. 563; ss. 5, 6. 

For lien of innkeepers on baggage and other property, see Liens, Art. 5. 


Facts held to show that there was relation of innkeeper and guest between the parties, and 
the hotel was liable as insurer for loss of money of guest as at common law, hotel having 
failed to comply with this section: Holstein v. Phillips, 146-366. 


Art. 2. Sanirary InspEcTION AND ConpucT 


2255. Definitions: Hotel, restaurant; transient guest. A hotel within the 
meaning of this article is an inn or public lodging-house of more than fifteen bed- 
rooms where transient guests are fed or lodged for pay in this state. 

The term ‘‘restaurant’’ as used in this article shall include lunch counters and 
cafés. 

The term ‘‘transient guest,’’ within the meaning of this article, shall mean 
one who puts up for less than one week at such hotel. 

dia eaces Coley, fhe The 


2256. Rates for rooms to be posted. Every transient hotel shall keep posted in 
a conspicuous place in the office a list of its charges for rooms, with or without 
meals, in accordance with the plan or plans on which the hotel is operated, 
eiving the exact transient rate, and shall also keep posted in each room the rate 
for that room, with or without meals, in accordance with its plan as stated above, 
giving the transient rate per day and week, and the rate for each person in the 
room. 

LOLI IER GCG, St 22 


2257. Fire extinguishers. Every hotel shall provide each floor with one or 
more fire extinguishers of a type approved by the National Board of Fire Under- 
writers, which shall be kept in good working order at all times, with plain 
instructions thereon. 

1917; e566, Ss: 3. 


2258. Stairways and fire-escapes. All hotels hereafter constructed in this state, 
over two stories in height and over one hundred feet in length, shall be con- 
structed so that there shall be at least two stairs for the use of guests leading 
from the ground floor to the uppermost story, and for larger buildings such 
number as the state insurance commissioner shall designate. Every hotel in 
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this state over two stories in height shall be provided, without delay, with perma- 
nent iron balconies with iron stairs leading from one balcony to the other, above 
the ground floor, and with stairway or ladder extending to the ground, in case 
such hotel is over one hundred and fifty feet in length, and in other cases such 
number as may be directed by the state insurance commissioner or agent: Pro- 
vided, that where said hotels already built and only three stories in height are, 
in the opinion of the state insurance commissioner or agent, provided with suf- 
ficient inner stairways, so located as to furnish sufficient egress in case of fire, 
the aforesaid official may waive the requirement for outside iron balconies and 
stairs. Such baleonies and iron stairs shall be constructed at the expense of the 
owner of said hotel: Provided, that where hotels are already built where fire- 
escapes are located so as to go through any room, this section shall not apply: 
Provided, that this article shall not apply to private residences at which lodgers 
are not received for hire. 
1917, c. 66, s. 4. 


2259. Directions to fire-escapes. In every hotel having fire-escapes directions 
for reaching the fire-escapes shall be kept posted at the entrance of stairway, 
elevator shaft and in each bedroom above the ground floor. From eight o’clock 
in the evening until six o’clock in the morning the location and direction of the 
fire-escapes shall be indicated with red lights. 

1917, c. 66, s. 5. 


2260. Inside courts to be provided with escapes. The owner or proprietor, 
or person in charge of every hotel now existing or hereafter constructed with 
an inside court or lightwell inclosed on all sides and with sleeping rooms or 
lodging apartments, the only windows of which open upon or into such court or 
lightwell, shall provide a proper escape from such inside court or lightwell 
through a room or rooms, or otherwise, on a level with the lowest floor to which 
the lghtwell extends. 

191746466, )S..6. 


2261. Life-lines at bathing beaches. Every keeper or proprietor of a hotel or 
boarding-house, and every person having for use a bathing-house upon any 
beach or shore of the ocean for the accommodation of his guests or of other 
persons for pay, shall provide and maintain for the safety of such bathers two 
lines of sound, serviceable, and strong manila or hemp rope, not less than one 
inch in diameter, securely anchored at some point above high water, at the same 
distance apart as the line of bathing-houses or space fronting on such beach 
occupied by them is in width; and from the two points at which such life- 
lines are so anchored such lines shall be made to extend as far into the surf as 
bathing is ordinarily safe and free from danger of drowning to persons not 
expert in swimming; and at such points of safety such lines shall be anchored 
and buoyed. From the two points of lines so extended, and anchored and 
buoyed, a third line shall be extended, connecting the two extremities, and 
buoyed at such points as to be principally above the surface of the water, 
thereby inclosing a space within such lines and the beach within which bathing 
is believed to be safe. Every such keeper or proprietor or other person shall 
cause to be painted and put up, in some prominent place upon the beach near 
such bathing-houses, the following words: ‘‘Bathing beyond the lines is danger- 
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ous.’’ Such lines so placed, anchored and buoyed, and such notices so put up 
shall continue and be so maintained by every such keeper, proprietor, or other 
person during the entire season of bathing. The owner of the bathing-house 
shall not be subject to the provisions of this section where it is used, occupied, 
or maintained by a lessee for hire; but such lessee shall be deemed the keeper or 
proprietor thereof. 

VOU (Cs GOW see ie 


2262. Water-closets and bath-rooms; sewer connections. In all cities, towns, 
or villages where a system of waterworks and sewerage is maintained for publie 
use, every hotel therein accessible to water main and sewer main shall be 
equipped, within six months after February 26, 1917, with suitable water- 
closets for the accommodation of its guests, which water-closets shall be con- 
nected and trapped by proper plumbing with such water and sewerage systems, 
and there shall be some adequate means of flushing said water-closets with the 
water in such manner as to prevent sewer gas from arising therefrom. The 
water-closets and bath-rooms must be sufficiently lighted to permit the reading 
of ten point roman type eighteen inches from the normal eye. The wash-bowls 
in the main wash-room of such hotel must be connected and trapped and equipped 
in similar manner, both as to method and time; all such equipment to be paid for 
by the owner. 

LOU GC. GG.ES eS: 


2263. Privies. In all towns and villages not having a system of waterworks 
and sewerage, every hotel not provided with waterworks and wash-rooms as in 
the preceding section provided shall have properly constructed privies as ap- 
proved by the state board of health, the same to be kept in sanitary condition 
at all times. 

ION, ©, CG SO 


2264, Cisterns and tanks to be screened. The proprietor of every hotel shall 
keep all cisterns, tanks and other receptacles containing standing water screened 
or otherwise so covered as to prevent the entrance of flies, mosquitoes, and other 
disease-carrying insects. The term ‘‘standing water’’ as used in this article shall 
mean water that remains for ten days or more in a cistern, tank, or other 
receptacle. 

1917, c. 66, s. 10. 


2265. Water not from public water supply to be analyzed. A sample of water 
used in every hotel and restaurant, except in cases where the water is derived 
from some public water supply, shall be sent by the proprietor to the state labor- 
atory of hygiene for analysis twice each year, with a certificate that it is the 
water used in such hotel or restaurant, and if the sample is found by said labora- 
tory to be unfit for the use that is made of the water in the hotel or restaurant, 
the further use of such water shall be discontinued until permission is granted 
by the state board of health to resume the use of such water. 

1917. c. 66, s. 11. 


2266. Prevention of flies; screens, etc. The proprietor or keeper of every hotel 
or restaurant shall keep screened the doors, windows and all openings of the 
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kitchen and dining-room with suitable mesh-wire gauze from the first of April 
to the first of December. Every hotel must have all bed-room windows screened 
or else provide each bed with a mosquito bar for the use of its patrons for pro- 
tection against flies, mosquities, and other insects, and it shall be the duty of the 
proprietor or keeper of every hotel and restaurant to use such other means, as 
fly paper, fly traps, ete., as may be necessary to keep their restaurant, kitchen, 
and dining-rooms reasonably free from flies. 
TON C66, Ss. Les 


2267. Bed-rooms; size and arrangement of beds. In every sleeping-room the 
minimum floor area shall be sixty square feet per bed, and under no circum- 
stances shall there be provided less than five hundred cubic feet of air space 
per bed. There shall always be space in each room and the arrangement of each 
room shall be such that there may be a space of two feet between any beds in 
the room. All beds shall be so arranged that the air shall circulate freely under 
each. In no hotel shall beds or bunks in the same room or apartment be placed 
one above another: Provided, this section shall not apply in cases of emergency. 

1917, c. 66, s. 18. 


2268. Windows and blinds for rooms. Each room in every hotel hereafter con- 
structed shall be well lighted, with outside window space not less than one-eighth 
the floor space. Hach‘window in each hotel now existing or hereafter constructed 
shall be provided with either blinds having hinges and shutters or slats freely 
movable and in good working order, or with a movable shade which effectively 
excludes the light when drawn. 

1917, c. 66, s. 14. 


2269. Sheets and bed linen. All hotels shall hereafter provide each bed, bunk, 
cot, or other sleeping place for the use of guests with pillow-slips and under 
and top sheets of sufficient width to cover the mattress thereof, and to be at least 
ninety inches long. All pillow-slips and sheets after being used by one guest 
must be washed and ironed before being used by another guest, a clean set being 
furnished each succeeding guest. 

1917, c. 66, s. 15. 


2270. Vermin. All beds, bedelothing, mattresses, and pillows shall always be 
kept clean and free from vermin. 
1917, c. 66, s. 16. 


2271. Diseased guests; disinfection. Every room after being occupied by any 
one known or suspected to be suffering from tuberculosis, diphtheria, or any 
contagious disease must be thoroughly disinfected as prescribed by the state 
board of health before further occupancy; and every room after being occupied 
by any one known or suspected to be suffering from measles or whooping cough 
must be thoroughly aired for twenty-four hours before subsequent occupancy. 

HO GOO Sarl lc 


2272. Towels; roller towels forbidden. All hotels shall furnish each guest 
with a clean towel; and the use of the roller or other towels used in common is 
hereby prohibited in all hotels and restaurants. 


1917, c 66, s. 18. 
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2273. Refrigerators, cold storage rooms, kitchen. The refrigerator, ice boxes, 
and cold storage rooms of all hotels or restaurants must be kept free from foul 
and unpleasant odors, mold, and slime. The kitchen must be well lighted and 
ventilated, the floor clean, and the side walls and ceilings free from cobwebs 
and accumulated dirt. 

1917,;.¢. 66, s, 19. 


2274. Tableware and kitchen utensils. All dishes, tableware, and kitchen uten- 
sils must be thoroughly washed and rinsed with clean water after using; food 
served to customers when part of same has been used must not again be served 
to other customers. 

1917,.C.. 66.4820! 


2275. Garbage. All garbage must be kept covered and protected from flies, 
in barrels or galvanized iron cans, and removed at least twice a week. 
mG, C200, Seal. 


2276. Premises, walls, and fixtures. Every lodging-house and every part 
thereof shall at all times be kept free from filth and rubbish in or on the premises 
belonging to or connected with the same. All water-closets, wash-basins, baths, 
windows, fixtures, fittings, and painted surface shall at all times be kept clean 
and in good repair. The floors, walls, and ceilings of all rooms, passages, and 
stairways must at all times be clean and in good repair. 

L917; Gc. 66, 8, 22: 


2277. Annual inspection and certificate by state board of health. For the 
purpose of carrying out the provisions of this article the state board of health is 
authorized and required to inspect, through its officers or agents, without cost 
to the hotels, all hotels and restaurants in the state once a year. If upon 
inspection of any hotel or restaurant it shall be found that this article has been 
fully complied with, the secretary of the state board of health shall issue a cer- 
tificate to that effect to the person operating the same, and such certificate shall 
be kept posted in plain view in some conspicuous place in said hotel or restau- 
rant. 

1917, c. 66; s. 238: 


2278. Special inspections by state board authorized. No hotel or restaurant 
shall be inspected oftener than once a year, unless there is a change of proprie- 
tors, or unless it shall appear to the state board of health from the inspection 
made that additional inspections are necessary, or upon a verified complaint 
signed by three or more patrons, setting forth facts showing that such hotel is 
in an unsanitary condition or that fire-escapes and appliances are not kept 
and maintained in accordance with the provisions of law. Upon receipt of such 
complaint, the state board of health shall make, or cause to be made, an inspec- 
tion or examination of the matters complained of, and if upon inspection such 
complaint is found to be justifiable, the actual cost of inspection shall be charged 
and collected from the proprietor of the hotel. In case the complaint is found 
to be without reasonable grounds, the actual cost for such inspection shall be 
chargeable against and collected from the person or persons making the 
complaint. 

1917, c. 66, s. 24. 
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2279. Inspection reports to be filed. The official representative or agent of 
the state board of health shall after inspection make a report of the condition 
of the hotel inspected upon blanks to be provided by the state board of health, 
showing in detail the condition of the hotel with reference to compliance with 
this article, which report shall be filed in the office of the board. 

19L%, Cy 66; 8.25: 


2280. Entry for inspection authorized. The inspectors, officers, or agents of 
the state board of health are hereby empowered and authorized to enter any 
hotel at all reasonable hours to make such inspection; and it is hereby made the 
duty of every person in the management or control of such hotel to afford free 
access to every part of the hotel, and render all aid and assistance necessary to 
enable the inspector to make a full, thorough, and complete examination thereof ; 
but no inspector shall violate the privacy of any guest without his or her consent. 

1917, c. 66, s. 26. 


2281. Inspector to notify proprietor of violation of article. It shall be the 
duty of the inspector, upon ascertaining, by inspection or otherwise, that any 
hotel is being carried on contrary to any of the provisions of this article, to 
notify the manager, or proprietor, in what respect it fails to comply with the 
law, requiring such persons within a reasonable time to do or to cause to be done 
the things necessary to make it comply with the law, whereupon such proprietor 
or manager shall forthwith comply with such requirements. 

1917, c..66, s. 27. 


2282. Violation of article or obstructing enforcement a misdemeanor. Any 
owner or manager, agent or person in charge of a hotel, café, or restaurant, 
or any other person who shall willfully obstruct, hinder, or interfere with any 
inspector in the proper discharge of his duty, or who shall willfully fail or neglect 
to comply with any of the provisions of this article after notice from the inspector 
or any other person in authority, shall be guilty of a misdemeanor, and, upon 
conviction thereof, be fined not less than ten dollars nor more than fifty dollars 
for each offense, and each day that he shall fail to comply shall be a separate and 
distinct offense. 

1907, ¢c. 66, s. 28. 


2283. Inspector to swear out warrants. It shall be the duty of the inspector, 
in ease he shall have knowledge of any violation of this article, to swear out a 
warrant against the person offending. 

1917, c. 66, s. 29. 


997 


JN, Al, 


2284. 


ART. 2. 


2285. 
2286. 
2281. 
2288. 
2289. 
2290. 


ArT. 3. 


2291. 
2292. 
2293. 
2294. 


ArT. 4. 


2295. 
2296. 
2297. 
2298. 
2299. 
2300. 
2301. 
2302. 
2303. 
2304. 


2284. 


CHAPTER 43 


INSANE PERSONS AND INCOMPETENTS 


INEBRIATES. 
Inebriates defined. 


GUARDIANSHIP AND MANAGEMENT OF ESTATES OF INCOMPETENTS. 


Inquisition of lunacy ; appointment of guardian. 

Guardian appointed on certificate from hospital for insane. 

Restoration to sanity or sobriety ; effect; how determined. 

Legal rights restored upon certificate of sanity by superintendent of hospital. 
Estates without guardian managed by clerk. 

Allowance to abandoned insane wife. 


SALES OF ESTATES. 


Clerk may order sale or renting. 

Purposes for which estate sold; parties; disposition of proceeds. 

Sale of land of wife of lunatic upon petition. 

Wife of insane person entitled to special proceedings for sale of his property. 


SURPLUS INCOME AND ADVANCEMENTS, 


Income of insane widowed mother used for children’s support. 
Advancement: of surplus income to next of kin. 

For what purpose and to whom advanced. 

Distributees to be parties to proceeding for advancement. 
Advancements to be equal; accounted for on death. 

Clerk may select those to advance. 

Advancements to be secured against waste. 

Appeal;.removal to superior court. 

Advancements only when insanity permanent. 

Decrees suspended upon restoration of sanity. 


Art. 1. INEBRIATES 


Inebriates defined. Any person who habitually, whether continuously or 


periodically, indulges in the use of intoxicating liquors, narcotics or drugs to 
such an extent as to stupefy his mind and to.render him incompetent to trans- 
act ordinary business with safety to his estate, or who renders himself, by reason 
of the use of intoxicating liquors, narcotics or drugs, dangerous to person or 
property, or who, by the frequent use of liquor, narcotics or drugs, renders 
himself cruel and intolerable to his family, or fails from such cause to provide 
his family with reasonable necessities of life, shall be deemed an inebriate: 
Provided, the habit of so indulging in such use is at the time of inquisition of 
at least one year’s standing. 


Rey., s 


. 1892; Code, s. 1671; 1891, c. 15, s. 7; 1908, c. 543; 1879, c. 329. 


For rules for admission into hospitals, see Hospitals for Insane. 
See In re Anderson, 132-246. 


2285. 


Art. 2. GUARDIANSHIP AND MANAGEMENT OF ESTATES OF 
INCOMPETENTS 


Inquisition of lunacy; appointment of guardian. Any person, in behalf 


of one who is deemed an idiot, inebriate, or lunatic, or incompetent from want 
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of understanding to manage his own affairs by reason of the excessive use of 
intoxicating drinks, or other cause, may file a petition before the clerk of the 
superior court of the county where such supposed idiot, inebriate or lunatic 
resides, setting forth the facts, duly verified by the oath of the petitioner ; where- 
upon such clerk shall issue an order, upon notice to the supposed idiot, inebri- 
ate or lunatic, to the sheriff of the county, commanding him to summon a jury 
of twelve men to inquire into the state of such supposed idiot, inebriate or 
lunatic. Upon the return of the sheriff summoning said jury, the clerk of the 
superior court shall swear and organize said jury and shall preside over said 
hearing, and the jury shall make returns of their proceedings under their hand 
to the clerk, who shall file and record the same; and he shail proceed to appoint 
a guardian of any person so found to be an idiot, inebriate, lunatic, or incompe- 
tent person by inquisition of a jury, as in cases of orphans. 

Hither the applicant or the supposed idiot, inebriate, lunatic, or incompetent 
person may appeal from the finding of said jury to the next term of the superior 
court, when the matters at issue shall be regularly tried de novo before a jury, 
and pending such appeal, the clerk of the superior court shall not appoint a 
guardian for the said supposed idiot, inebriate, lunatic, or incompetent person, 
but the resident judge of the district, or the judge presiding in the district, may 
in his discretion appoint a temporary receiver for the alleged incompetent pend- 
ing the appeal. The trial of said appeal in the superior court shall have prece- 
dence over all other causes. 

The jury shall make return of their proceedings under their hands to the 
elerk, who shall file and record the same; and he shall proceed to appoint a 
guardian of any person so found to be an idiot, inebriate, lunatic or incompetent 
person by inquisition of a jury, as in cases of orphans. 

Rey., s..1890; Code, s. 1670; C. C. P., s. 473; 1919, c. 54. 

See section 2155. While not required by section that idiot should be brought before clerk 
or jury in person, it is prudent to have such idiot personally before court, or at least to give 
such notice as will give information of proposed action in ample time for him to be present: 
In re Propst, 144-562; Dowell v. Jacks, 53-389. 

Where jury finds defendant to be of unsound mind and incompetent to manage his own 
affairs, but not an idiot or lunatic, court should appoint guardian: In re Anderson, 132-243. 

Section embraces four classes of persons for whom guardians may be appointed, namely, 
idiots, lunatics, inebriates and those who are incompetent from want of understanding to 
manage their own affairs by reason of excessive use of intoxicating liquors or other cause: 
In re Anderson, 132-243. 

Words ‘‘idiot,’’ ‘‘lunatic,’’ ‘‘inebriate,’’ ‘‘incompetent to manage affairs’’ interpreted: 
TIbid.; In re Denny, 150-423. 

Appointment of guardian for lunatic valid until proceedings and orders under inquisition 
reversed: Sims v. Sims, 121-297. Report of jury in inquisition of lunacy need not be formally 
- confirmed by clerk of court, section only requiring it to be filed and recorded: Sims v. Sims, 

121-297. 

Inquisition of lunacy not conclusive against person dealing with supposed lunatic: Parker 
vy. Davis, 53-460—but he may show that at time of contract supposed lunatic had sufficient 
capacity to make same, Ibid. 

Inquisition which merely states that person is ‘‘of unsound mind’’ does not show, even 
prima facie, that he is an idiot: Christmas v. Mitchell, 38-535. Ancient presumption of law 
that one born deaf and dumb is an idiot does not now exist: Ibid. While it is proper that 
inquisition should distinctly find party to be lunatic or idiot, sufficient if equivalent descrip- 
tion be used, as that ‘‘he is of insane mind’’: Armstrong v. Short, 8-11. Moral debasement 
not necessarily and of itself insanity: Mayo v. Jones, 78-402. Insanity cannot be proven by 
general reputation: State v. Coley, 114-879. Feebleness of health, with occasional fits, is no 
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evidence of insanity: Chamblee v. Broughton, 120-170. General power of court over person 
and property of lunatic explained: Smith v. Witter, 174-616, citing Blake v. Respass, 77-195. 

Case under former enactment somewhat similar to above: Bethea v. McLennon, 23-523. 
Section referred to in Price v. Price, 133-510; Smith v. Smith, 106-502. 


2286. Guardian appointed on certificate from hospital for insane. If any per- 
son is confined in any hospital for insane persons, in any state, territorial or 
governmental asylum or hospital, in this state or any other state or territory, 
or in the District of Columbia, the certificate of the superintendent of such 
hospital declaring such person to be of insane mind and memory, which certifi- 
cate shall be sworn to and subscribed before the clerk of the superior court or 
any notary public, or the clerk of any court of record of the county in which 
such hospital is situated, and certified under the seal of court, shall be sufficient 
evidence to authorize the clerk to appoint a guardian for such idiot, lunatic or 
insane person. 

Rey., ss. 1891, 4609; Code, s. 1673; 1860-1, c. 22; 1907, c. 282. 

Section referred to in Somers y. Comrs., 123-584; In re Hybart, 119-365. 


2287. Restoration to sanity or sobriety; effect; how determined. When any in- 
sane person or inebriate becomes of sound mind and memory, or becomes compe- 
tent to manage his property, he is authorized to manage, sell and control all 
his property in as full and ample a manner as he could do before he became 
insane or inebriate, and a petition in behalf of such person may be filed before 
the clerk of the superior court of the county of his residence, setting forth the 
facts, duly verified by the oath of the petitioner, whereupon the clerk shall issue 
an order, upon notice to the person alleged to be no longer insane or inebriate, 
to the sheriff of the county, commanding him to summon a jury of six free- 
holders to inquire into the sanity of the alleged sane person, formerly a lunatic, 
or the sobriety of such alleged restored person, formerly an inebriate. The jury 
shall make return of their proceedings under their hands to the clerk, who shall 
file and record the same, and if the jury find that the person whose mental or 
physical condition inquired of is sane and of sound mind and memory, or is no 
longer an inebriate, as the case may be, the said person is authorized to manage 
his affairs, make contracts and sell his property, both real and personal, as if 
he had never been insane or inebriate. 

Rey., s. 1893; Code, s. 1672; 1901, c. 191; 1903, c. 80; 1879, c. 324, s. 4. 


When insanity once shown to exist, there is presumption that it continues; open to be re- 
butted by testimony showing restoration of mental soundness: Beard vy. R. R., 143-136. Ap- 
pointment of guardian for lunatic continues until declared sane: Sims v. Sims, 121-297. 


2288. Legal rights restored upon certificate of sanity by superintendent of hos- 
pital. Any person who has been declared of unsound mind and memory under 
the section 2286, and for whom a guardian has been appointed, may be 
fully restored to his rights to manage his or her property by a certificate from 
the superintendent of the hospital where such person of unsound mind and mem- 
ory has been confined stating that such insane person has been restored to sound 
mind and memory. This certificate shall be sworn to and subscribed before the 
clerk of the superior court or notary public for the county in which the hospital 
wherein such person has been confined is located, and certified under the seal 
of said court to the clerk of the superior court of the county wherein said person 
has his legal residence immediately before being declared of unsound mind and 
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memory. The clerk of such resident county shall record the certificate and 
immediately issue a notice to the guardian of such person, requiring him to file 
his final account within sixty days from the date of service of the notice. From 
the date of docketing the record of such certificate the person formerly of 
unsound mind and memory shall be restored to all his legal rights. 

1909 e716. 


2289. Estates without guardian managed by clerk. When any person is de- 
clared to be of nonsane mind or inebriate, and no suitable person will act as his 
guardian, the clerk shall secure the estate of such person according to the law 
relating to orphans whose guardians have been removed. 

Reyv., s. 1894; Code, s. 1676; R. C., c. 57, s. 6; 1846, c. 43, s. 1. 

See section 2199. Under section, appointment of receiver for insane person’s estate should 
be made only on motion of solicitor, after wife and one or more adult children, if there are 
such, or some near relative or friend have been brought before judge at chambers or in term: 
In re Hybart, 119-359. 


2290. Allowance to abandoned insane wife. When any insane wife is aban- 
doned by her husband, she may, by her guardian, or next friend, in case there be 
no guardian, apply to the clerk of the superior court for support and maintenance, 
which the clerk may decree as in cases of alimony, out of any property or estate 
of her husband. 

Rey., s. 1895; Code, s. 1686; 1858-9, c. 52, s. 1. 

Solvent insane not entitled to free admission to asylum: Hospital v. Fountain, 128-23. 


Art. 3.. Sates oF Esrarrs 


2291. Clerk may order sale or renting. When it appears to any clerk of the 
superior court by report of the guardian of any idiot, inebriate or lunatic, 
that his personal estate has been exhausted, or is insufficient for his support, 
and that he is likely to become chargeable on the county, the clerk may make 
an order for the sale or renting of his personal or real estate, or any part thereof, 
in such manner and upon such terms as he may deem advisable. Such order 
shall specify particularly the property thus to be disposed of, with the terms of 
renting or sale, and shall be entered at length on the records of the court; and 
all sales and rentings made under this section shall be valid to convey the interest. 
and estate directed to be sold, and the title thereof shall be conveyed by such 
person as the clerk may appoint on confirming the sale; or the clerk may direct 
the guardian to file his petition for such purpose. 

Rey., s. 1896; Code, s. 1674; R. C., c. 57, s. 4; 1801, c. 589. 

This section applies only to the sale of vested interests: Smith v. Witter, 174-616. For sale 
of contingent interest the jurisdiction is in superior court at term under section 1744: Ibid. 


See, as to sales of ward’s lands by general guardian, sections 2180, 2182. 
Section merely referred to in Adams v. Thomas, 81-297; Howard v. Thompson, 30-369. 


2292. Purposes for which estate sold; parties; disposition of proceeds. When 
it appears to the clerk, upon the petition of the guardian of any idiot, inebriate 
or lunatic, that a sale of any part of his real or personal estate is necessary for 
his maintenance, or for the discharge of debts unavoidably incurred for his 
maintenance, or when the clerk is satisfied that the interest of the idiot, inebri- 
ate or lunatic would be materially and essentially promoted by the sale of any 
part of such estate; or when any part of his real estate is required for public 
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purposes, the clerk may order a sale thereof to be made by such person, in such 
way and on such terms as he shall adjudge. The clerk, if it be deemed proper, 
may direct to be made parties to such petition the next of kin or presumptive 
heirs of such nonsane person or inebriate. And if on the hearing the clerk orders 
such sale, the same shall be made and the proceeds applied and secured, and 
shall descend and be distributed in like manner as is provided for the sale of 
infants’ estates decreed in like cases to be sold on application of their guardians, 
as directed in the chapter entitled Guardians. 

Rev., s. 1897; Code, s. 1675; R. C., c. 57, 8. 5. 

This does not apply to sale of contingent interest; for such interests the jurisdiction is in 
superior court at term under section 1744: Smith v. Witter, 174-616. 

See, as to sales of wards’ estates generally, sections 2180, 2182. 

Subject to reasonable maintenance of lunatic and his minor children, residue of his property 
is liable to pay his debts anterior to lunacy: Adams v. Thomas, 83-521. Property of lunatic 
cannot be applied to debts unless sufficient part thereof has been retained for support of wife 


and infant children: McLean v. Breese, 109-564; Adams v. Thomas, 81-296; Ex parte Latham, 
41-408; In re Latham, 39-231. 

Court of probate (now clerk superior court) has no power to provide for payment of debts 
of lunatic contracted prior to lunacy: Smith vy. Pipkin, 79-569; Blake v. Respass, 77-193— 
but such jurisdiction vested in superior court, Blake v. Respass. 

Superior courts have concurrent jurisdiction with clerk over lunatics and their estates: 
Smith y. Pipkin, 79-569. 

Where land of lunatic sold on petition of guardian, proceeds are under direction of court, 
and no creditor can claim priority: Ex parte Latham, 41-406—no creditor can seize same under 
execution, teste of which subsequent to date of decree: Latham vy. Wiswall, 37-294—for such 
decree is one substantially in rem, and subjects property to control of court, Ibid. 

Jurisdiction in lunacy strictly territorial, and court in this state can neither charge land of 
lunatic in another state nor its proceeds in hands of heir here for his support: Allison v. 
Campbell, 21-152. 


2293. Sale of land of wife of lunatic upon petition. Where the wife of a luna- 
tic owns real estate in her own right the sale of which will promote her interest, 
a sale of the same may be made upon the order of the clerk of the superior court 
of the county where the land lies, upon the petition of the wife of said lunatic 
and the guardian of the lunatic husband, and the proceeds of said sale shall be 
paid to the wife of said lunatic. 

Rey., s. 1898; Code, s. 1687; 1881, c. 361. 


The wife has her election to proceed under this section or make the conveyance without the 
joinder of husband under section 2529: Lancaster v. Lancaster, 178-22. 


2294. Wife of insane person entitled to special proceeding for sale of his prop- 
erty. Every woman whose husband is a lunatic or insane and is confined in an 
asylum in this state, and who was living with her husband at the time he was com- 
mitted to such asylum, if she be in needy circumstances, shall have the right to 
bring a special proceeding before the clerk of the superior court to sell the prop- 
erty of her insane husband, or so much thereof as is deemed expedient, and have 
the proceeds applied to her support: Provided, that said proceeding shall be 
approved by the judge of the superior court holding the courts of the judicial 
district where the said property is situated. When the deed of the commissioner 
appointed by the court, conveying the lands belonging to the insane husband is 
executed, probated, and registered, it conveys a good and indefeasible title to the 
purchaser. 


1911; ¢)'142, ss.1)'2. 
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Art. 4. Surptus Incomr anp ADVANCEMENTS 


2295. Income of insane widowed mother used for children’s support. When 
a father dies leaving him surviving minor children and a widow who is the 
mother of such children, but leaving no sufficient estate for the support and 
maintenance and education of such minor children, and the mother is or becomes 
insane and is so declared according to law, and such insanity continues for 
twelve months thereafter, and she has an estate which is placed in the hands of 
a guardian or other person, as provided by law, the estate of such insane mother 
shall in such cases as are provided for in the succeeding section be made liable 
for the support, maintenance and education of the class of persons mentioned in 
said section to the same extent, in the same manner and under the same rules 
and regulations as applies to estates of fathers thereunder. 

Reyv., s. 1899; 1905, c. 546. 


2296. Advancement of surplus income to next of kin. When any nonsane per- 
son, of full age, and not having made a valid will, has children or grandchildren 
(such grandchildren being the issue of a deceased child), and is possessed of an 
estate, real or personal, whose annual income is more than sufficient abundantly 
and amply to support himself, and to support, maintain and educate the mem- 
bers of his family, with all the necessaries and suitable comforts of life, it is 
lawful for the clerk of the superior court for the county in which such person 
has his residence to order from time to time, and so often as may be judged 
expedient, that fit and proper advancements be made, out of the surplus of such 
income, to any such child, or grandchild, not being a member of his family and 
entitled to be supported, educated and maintained out of the estate of such person. 

REV. 0s. 1900; + Coders tiGias Ry ©. Ce Die Su 9: 


2297. For what purpose and to whom advanced. Such advancements shall 
be ordered only for the better promotion in life of such as are of age, or mar- 
ried, and for the maintenance, support and education of such as are under the 
age oi twenty-one years and unmarried; and in all cases the sums ordered shall 
be paid to such persons as, in the opinion of the clerk, will most effectually 
execute the purpose of the advancement. 

Rev., s. 1901; Code, s. 1678; R. C., c. 57, s. 10. 


2298. Distributees to be parties to proceeding for advancement. In every ap- 
plication for such advancements, the guardian of the nonsane person and all 
such other persons shall be parties as would at that time be entitled to a dis- 
tributive share of his estate if he were then dead. 

Reyes sa uV02 Codes srl G79 RaCarceo ln Sada: 


2299. Advancements to be equal; accounted for on death. The clerk, in order- 
ing such advancements, shall, as far as practicable, so order the same as that, 
on the death of the nonsane person, his estate shall be distributed among his 
distributees in the same equal- manner as if the advancements had been made 
by the person himself; and on his death every sum advanced to a child or 
grandchild shall be an advancement, and shall bear interest from the time it 
may be received. 

Rev., s. 1903; Code, s. 1680; R. C.,@. 57, s. 12. 
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2300. Clerk may select those to advance. When the surplus aforesaid is not 
sufficient to make distribution among all the parties, the clerk ‘may select and 
decree advancements to such of them as may most need the same, and may 
apportion the sum decreed in such amounts as are expedient and proper. 

Reyv., s. 1904; Code, s. 1681; R. C., c. 57, s. 13. 


2301. Advancements to be secured against waste. It is the duty of the clerk 
to withhold advancements from such persons as will probably waste them, or 
so to secure the same, when they may have families, that it may be applied to 
their support and comfort; but any sum so advanced shall be regarded as an 
advancement to such persons. 3 

Rey., s. 1905; Code, s. 1682; R. C., e. 57, s. 14. 


2302. Appeal; removal to superior court. Any person made a party may 
appeal from any order of the clerk; or may, when the pleadings are finished, 
require that all further proceedings shall be had in the superior court. 

Reyv., s. 1906; Code, s. 1683; R. C., c. 57, s. 15. 


2303. Advancements only when insanity permanent. No such application shall 
be allowed under this chapter but in cases of such permanent and continued 
insanity as that the nonsane person shall be judged by the clerk to be incapa- 
ble, notwithstanding any lucid intervals, to make advancements with prudence 
and discretion. 

Reyv., s. 1907; Code, s. 1684; R. C., c. 57, s. 16. 


2304. Decrees suspended upon restoration of sanity. Upon such insane person 
being restored to sanity, every order made for advancements shall cease to be 
further executed, and his estate shall be discharged of the same. 

. Rey., s. 1908; Code, s. 1685; R. C., ¢. 57, s. 17. 
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CHAPTER 44 


INTEREST 


2305. Legal rate is six per cent. 

2306. Penalty for usury; corporate bonds may be sold below par. 

2307. Time from which interest runs. 

2308. Obligations due guardians to bear compound interest. 

2309. Contracts, except penal bonds, and judgments to bear interest; jury to distinguish 
principal. 

2310. Judgment by default final, clerk ascertains. 

2311. Interest from verdict to judgment added as costs. 


2305. Legal rate is six per cent. The legal rate of interest shall be six per cent 
per annum for such time as interest may accrue, and no more. 

Reyv., s. 1950; Code, s. 8885; 1895, c. 69; 1876-7, c. 91. 

**Tnterest’’ defined: Burwell v. Burgwyn, 100-392; Bledsoe v. Nixon, 69-91. Legal rate 
of interest is six per cent: Topping v. Windley, 99-10—and no more can be allowed, Ibid. 


State not bound to pay interest unless it specially contracts to do so: Attorney-General v. 
Navigation Co., 37-444. 


How interest counted in case of partial payments stated in Reade v. Street, 122-301; Bunn 
v. Moore, 2-279. 

Where contract made in one country to be performed in another, rate of interest will be 
according to law of latter: Roberts v. McNeely, 52-506—but where money loaned in Virginia 
on real estate in this state contract is governed by rate of interest in this state, Faison v. 
Grandy, 128-438—however, it is held that parties may stipulate otherwise, Arrington y. Gee, 
27-590. Where contract for loan of money made in another state, it will bear rate of interest 
of such state, though note for amount loaned be executed in this state: Davis v. Coleman, 
29-424. 


Where interest payable at specific time, action lies for failure to pay, before maturity of 
obligation: Scott v. Fisher, 110-311; Parker v. Horton, 176-143. 

On suit to enforce option, six per cent is legal rate of interest properly allowed from time 
obligation matured, in absence of express stipulation in instrument for lower rate: Alston v. 
Connell, 145-1. Under act authorizing collection of delinquent taxes, interest and penalties, 
no rate of interest being fixed therein, only six per cent can be recovered: Wilmington vy. 
Stolter, 122-395; Wilmington v. Cronly, 122-388. 

For cases under section prior to amendment of same, see Trimble v. Hunter, 104-138; Hughes 
v. Boone, 102-137; Burwell v. Burgwyn, 100-392; Wilson vy. Lineberger, 88-427. 

Section merely referred to in Fisher v. Brown, 135-198; Faison v. Grandy, 126-829. 


2306. Penalty for usury; corporate bonds may be sold below par. The taking, 
receiving, reserving or charging a greater rate of interest than six per centum 
per annum, either before or after the interest may accrue, when knowingly 
done, shall be a forfeiture of the entire interest which the note or other evidence 
of debt carries with it, or which has been agreed to be paid thereon. And in 
case a greater rate of interest has been paid, the person or his legal representa- 

tives or corporation by whom it has been paid may recover back twice the 
~ amount of interest paid, in an.action in the nature of action for debt. In any 
action brought in any court of competent jurisdiction to recover upon any such 
note or other evidence of debt, it is lawful for the party against whom the action 
is brought to plead as a counterclaim the penalty above provided for, to wit, 
twice the amount of interest paid as aforesaid, and also the forfeiture of the 
entire interest. Nothing contained in the foregoing section, however, shall be 
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held or construed to prohibit private corporations from paying a commission 
on or for the sale of their coupon bonds, nor from selling such bonds for less 
than the par value thereof. This section shall not apply to contracts executed 
prior to February twenty-first, one thousand eight hundred and ninety-five. 
Rey., s. 1951; Code, s. 3836; 1895, c. 69; 1908, c. 154; 1876-7, c. 91. 
For special usury statute for New Hanover and Guilford counties, see 1905, c. 819. 


For statute of limitations, see section 442. For damages against officers for money unlaw- 
fully detained, see section 357. 
History of usury laws discussed in Tayloe v. Parker, 137-418; Bank v. Loven, 172-666. 


GENERAL EFFECT OF STATUTE. Interest is a creature of statute, and usury has been 
unlawful from the days of Moses: Hughes v. Boone, 102-137. Section prohibits any one, 
without exception, from exacting more than six per cent for the loan of money: Meroney v. 
Loan Assn., 116-882. Purpose and effect of section is to make void, ipso facto, all agreements 
for usurious interest: Ward v. Sugg, 113-489; Bank v. Lineberger, 83-458; Erwin v. Morris, 
137-48; Banking Co. v. Tate, 122-317; Glisson v. Newton, 2-336. Custom of merchants will 
not be permitted to modify usury laws: Gore v. Lewis, 109-539. 

A note tainted with usury retains the taint in the hands of a subsequent holder. The for- 
feiture of interest is the decree of the law: Faison v. Grandy, 126-827, and cases cited— 
therefore a note embracing usurious stipulation is void as against maker, in hands of pur- 
chaser before maturity for value and without notice, to extent to which contract usurious, 
Ward y. Sugg, 113-489, overruling Coor v. Spicer, 65-401; Collier v. Nevill, 14-30. 

Where mortgage executed to secure usurious note, usury only affects interest and does not 
impair validity of mortgage: Spivey v. Grant, 96-214. 

Provision in charter allowing corporation to lend money at usurious rate of interest does 
not confer power upon it to do so: Bank v. Manufacturing Co., 96-298—but provision to bor- 
row money at such rate not liable to any objection, Ibid. 

Contract not affected by usurious element if it is incorporated by mistake: Webb v. Bishop, 
101-99. 

Where usurious interest is reduced to and included in judgment, judgment cannot be im- 
peached as to that part, but is valid as to whole: Burwell v. Burgwyn, 105-498. 

The statute applies to banks, and in case of loans made to an officer or stockholder: Mac- 
Rackan y. Bank, 164-24. Pawnbrokers are not exempt, see section 7006. 

Section does not apply to contracts antedating its ratification: Grant v. Morris, 81-150; 
Roberts v. Life Ins. Co., 118-429—and right of plaintiff to recover on contract made prior 
to that time governed by section 3836 of the Code of 1883, Ibid. 

For cases prior to amendment of section, see Elliott v. Sugg, 115-236; Moore v. Beaman, 
111-328; Rogers v. Bank, 108-574; Cook vy. Patterson, 103-127; Hughes v. Boone, 102-137; 
Webb v. Bishop, 101-99; Moore v. Cameron, 93-51; Dail v. Harper, 83-4; Bank vy. Lutterloh, 
81-1483; Kidder v. MeIlhenny, 81-123; Comrs. v. R. R., 77-289; Latham vy. Bldg. and Loan 
Assn., 77-145; Coble v. Shoffner, 75-42; Simonton vy. Lanier, 71-498; Pond v. Horne, 65-84. 


WHEN CONTRACT USURIOUS. What constitutes usury is a question of law to be de- 
termined by court when facts not in dispute: Grant v. Morris, 81-150. Nature and terms of 
contract determine its character and purpose, and if it be usurious in itself, it must be taken 
to have been so intended, and parties cannot be heard to contrary: Burwell v. Burgwyn, 
100-389. 

To constitute a usurious transaction, four requisites must appear: (1) There must be a 
loan; (2) an understanding that the money is to be returned; (3) a greater rate of interest 
than the law allows is to be paid or agreed to be paid; (4) this must be done intentionally: 
Bank vy. Wysong & Miles Co., 177-380; Loan,.Co. v. Yokley, 174-573; Monk v. Goldstein, 172- 
516; Doster vy. English, 152-341; Bennett v. Best, 142-168; Yarborough v. Hughes, 139-199; 
Miller v. Ins. Co., 118-612. 

Usury distinguished from a profit-sharing investment: Riley v. Sears, 154-509. 

Agreement that person was to have one and one-half per cent per month (or 18 per cent per 
annum) upon overdrawn sums is usurious as to excess for charge for overdrafts above legal 
rate of interest: Burwell v. Burgwyn, 100-389. Where a bank makes a loan at legal rate, 
and requires the borrower to keep a certain per cent of the loan on deposit, it is usury: Bank 
v. Wysong & Miles Co., 177-380, 177-284. Where person takes negotiable security and advances 
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thereon, after deducting interest in advance up to date of maturity, a less sum than value, 
yet holding person advanced for full amount, the loan is usurious: Ballinger v. Edwards, 39- 
449; but see Bennett v. Best, 142-168. 

Stipulation in note or mortgage for payment by mortgagor, or out of proceeds of sale, of 
attorney’s fee in addition to principal and interest of note, is evidence of usurious nature of 
transaction: Williams v. Rich, 117-235; Brisco v. Norris, 112-671; Tinsley v. Hoskins, 111-340. 
Stipulation in mortgage that mortgagee should retain from proceeds of sale costs and charges, 
including commissions of five per cent for making sale in addition to principal and interest 
due on debt, is not usurious in absence of proof of usurious intent, as provision is not part 
of consideration of loan: Howell v. Pool, 92-450. See Turner v. Boger, 126-300. 

Usury in contract by insurance company to lend money secured by real estate mortgage 
and by reassignment of endowment policy equal to amount of loan: Miller v. Ins. Co., 118- 
612; Carter v. Ins. Co., 122-338. Agreement entered into with full knowledge and with intent 
to pay and receive greater rate of interest than allowed by law, whereby it is stipulated that 
lender shall receive commission as consideration therefor, in addition to legal interest, is 
usurious: Arrington v. Goodrich, 95-462. 

Mistake in construction of law, if it results in taking more than legal rate of interest, will 
render contract usurious: Collier y. Nevill, 14-30—but error in fact by which more than legal 
rate is reserved will not vitiate, Ibid. Wherever debtor by terms of contract can avoid pay- 
ment of larger by payment of smaller sum at earlier day, contract not usurious: Moore v. 
Hylton, 16-429—for, to constitute usury, obligation to pay more than legal interest must be 
absolute, Ibid. Where payee of a note receives payment in full before maturity, only on con- 
dition that interest is paid to maturity, it is not usury: Smithwick v. Whitley, 152-366. 

Usury consists in unlawful gain, beyond rate of six per cent taken or reserved by lender, and 
not in actual or contingent loss sustained by borrower: Ehringhaus vy. Ford, 25-522—and the 
proper subject of inquiry is what borrower is to pay for forbearance, Ibid. Presumed that 
person taking bond embracing usurious interest did it knowingly and therefore corruptly: 
Dawson y. Taylor, 28-225. Acceptance of any consideration, as here notes on other parties in 
payment of usurious interest, is in violation of section and will subject payee to penalty: 
Pritchard v. Meckins, 98-244; Cavaness v. Troy, 32-315. 

If security, founded upon antecedent lawful consideration, is tainted with usury, original 
demand will be revived and may be enforced: Rountree v. Brinson, 98-107. See, also, Cobb 
v. Morgan, 83-211. 

Mere entry on account and subsequent presentation of usurious claim is not ‘‘charging’’ 
within the meaning of section: Grant yv. Morris, 81-150. Transfer of money by debtor to 
creditor under contract for usurious interest cannot be treated by courts as payment on prin- 
cipal debt, when it was not so intended by parties at time: Cobb v. Morgan, 83-211. 

Every attempt by bank to put upon borrower bank bills not its own and below par at that 
time and place is usurious, unless bank by contract of loan engage to make notes as good as 
cash: Bank of State v. Ford, 27-692. 

Pure contract of indemnity against doubtful claim is not within section: Dowell v. Vannoy, 
14-43. 

‘“Time’’ price charge of ten per cent on cash price for supplies furnished under agricul- 
tural lien, being usual rate of advance, is not usurious: Churchill v. Turnage, 122-426. 

To render person liable to penalty for usury it is not necessary to show that principal 
money has been paid: Seawell v. Shomberger, 6-200—for offense complete when anything 
received for forbearance over and above rate of six per cent per year, Ibid. 

Agreement to pay interest on note ‘‘at rate of*six per cent per annum, to be compounded 
annually’’ renders contract usurious: Cox v. Brookshire, 76-314. But interest upon interest 
due at a specified time and unpaid is not usury: Crowell v. Jones, 167-386; Scott v. Fisher, 
110-311, and cases cited. Not usury for indorsee of note to take new note from maker at end 
of six months, payable immediately, including accrued interest: Holland v. Mosteller, 51-582. 
Taking interest by a bank upon discounting negotiable security, though payable directly to the 
bank, is not usurious: State Bank v. Hunter, 12-100. 

The owner of a note may sell it for any price agreed upon, but if the purchaser requires 
the owner’s indorsement as a guaranty of payment, it is in effect a loan and the usury law 
would apply: Sedbury v. Duffy, 158-431; Bynum vy. Rogers, 49-399. 
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Where charter of corporation allowed it to borrow money upon such terms as directors might 
determine, and to issue bonds or other evidences of indebtedness, it may sell bonds below face 
value, and the loan is not usurious: Bank v. Mfg. Co., 96-298. 

Provision in contract for payment of penalty for failure of borrower to ship Beets cotton 
as agreed will not be adjudged usurious upon the face of the contract, but only upon proof 
aliunde of intent to make penalty a device for securing more than legal rate of interest: 
Elliott v. Sugg, 115-236. 

Contract payable in another state to avoid usury law is usurious: Meroney v. Loan Assn., 
112-842. 

BUILDING AND LOAN ASSOCIATIONS NOT EXEMPT. State usury laws apply to 
loans by foreign building and loan associations at home office: Rowland v. Building Assn., 
115-825; Meroney v. Loan Assn., 116-882; Dickerson v. Bldg. Assn., 89-37. In absence of 
special legislation, corporations are affected by usury law to same extent as natural persons: 
Comrs. v. R. R., 77-289. Inasmuch as general law fixes rate of interest at six per cent per 
annum, no special act of legislature can be allowed to alter or change general law in this 
respect: Rowland v. Loan Assn., 116-877. Building and loan associations calling borrower ‘‘a 
partner’’ or substituting ‘‘redeeming’’ for ‘‘lending,’’ or ‘‘premium’’ for ‘‘bonus’’ for an 
amount they profess to have advanced and yet withhold, or ‘‘dues’’ for ‘‘interest,’’ or any 
like subterfuge, will not avail to avoid usury laws: Mills v. B. and L. Assn., 75-292; Hallowell 
v. B. and L. Assn., 120-286. Transaction between quasi-building and loan association and its 
borrowing stockholder is simply a loan, and is usurious where he is liable under certain circum- 
stances to pay more than amount loaned and legal interest: Meroney vy. Loan Assn., 116-882. 

In accounting in action to foreclose mortgage given to secure loan by building and loan 
association, borrower should be charged with principal of loan, with legal interest, and 
credited with payments made on account of principal, interest, fines and penalties: Rowland 
vy. Loan Agsn., 118-173—and be charged his pro rata part of expense account of association, 
Williams v. Maxwell, 123-586. 

Where usury exacted and taken, all interest is thereby forfeited, and debtor becomes only 
liable for the principal: Cheek v. B. and L. Assn., 126-242; Smith v. B. and L. Assn., 119-249. 
Borrowing member of building and loan association who has paid usurious interest can recover 
twice the amount of usurious interest so paid: Cheek v. B. and L. Assn., 126-242; Hallowell 
v. B. and L. Assn., 120-286—for in such case legal consequences follow irrespective of ques- 
tion of intent, Cheek v. B. and L. Assn., 126-242—and this though borrower is in pari delicto 
in transaction, Hallowell v. B. and L. Assn., 120-286. 

Effect of contract where usury charged is simply a loan without interest; all payments made 
must be credited on principal, and, in addition, borrower entitled to recover, or have credited 
on debt, double the amount of payments made as interest within two years prior to action 
brought: Smith v. B. and L. Assn., 119-249. See, also, Rowland v. Loan Assn., 118-173. 


LEX LOCI CONTRACTUS AS AFFECTING USURY. Where contract made in one 
state to be performed in another, rate of interest will be governed by law of latter state: 
Roberts v. McNeely, 52-506—unless parties stipulate otherwise, Arrington v. Gee, 27-590. 
Where money loaned in Virginia upon land in this state, contract is governed by rate of 
interest in this state: Faison v. Grandy, 128-438. Where contract for loan of money made 
in another state, it will bear rate of interest of such state, though note for amount loaned be 
executed in this state: Davis v. Coleman, 29-424. 

Contract made in another state stipulating for rate of interest legal in that state is not 
unlawful here: Houston v. Potts, 64-33;. but see Morris v. Hockaday, 94-286—for whether 
contract usurious is question to be determined by laws of state where contract made, Cope- 
land vy. Collins, 122-619—though some cases hold that it is determined by laws of state where 
it is to be performed, Hilliard v. Outlaw, 92-266. 

Where bond dated in this state, but had not specified place of payment, it is governed by 
the usury laws of this state: Morris v. Hockaday, 94-286—though if it appear that bond 
given for goods purchased in another state, rule would be different, Ibid. 

In enforcement of mortgage on land, usury law of state in which land is will govern, security 
having been given for money to be used in state, though payment of loan in another state 
provided: Meroney v. Loan Assn., 116-882. 


PENALTY FOR USURY. Forfeiture of all interest is by operation of law, while the 
penalty of double the amount of interest paid is a cause of action: Ervin v. Bank, 161-42; 
Faison vy. Grandy, 126-830; Cheek v. B. and L. Assn., 126-242; Bank v. Ireland, 122-576. 
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The penalty is to be recovered only for usury actually paid: Corey v. Hooker, 171-229. In 
action to recover for overpayment of interest made by mistake, recovery cannot be had for 
forfeiture of double the interest as penalty for usury: Gilliam v. Ins. OCo., 121-369—since 
upon allegation of such overpayment by mistake no legal implication arises that plaintiff is 
suing for forfeiture, Ibid. 

In action to recover twice amount of interest paid, plaintiff entitled to recover back double 
entire interest paid at time of usurious transaction, and not merely double usurious excess, 
provided it occurred within two years before action brought: Tayloe v. Parker, 137-418. 

Court of equity will not permit enforcement of usurious contract: Beard v. Bingham, 
76-285. 

Usury in debt secured by mortgage on household and kitchen furniture a misdemeanor, see 
section 4509; State v. Davis, 157-648. 


PLEADING AND PRACTICE HEREUNDER. Payer of usurious interest may recover 
same in action for money had and received to his use: Cobb v. Morgan, 83-21l—or by way 
of counterclaim when action brought for balance due on usurious contract, Ibid. 

Plea of usury can be taken advantage of only by borrower or debtor, or other person 
directly connected with transaction upon whom burden of usury falls: Faison v. Grandy, 
128-438—mortgagor may show that consideration of bond secured by mortgage is tainted with 
usury, Arrington v. Goodrich, 95-462; Moore v. Beaman, 111-328; Gore v. Lewis, 109-539. 
Surety may set up defense of usury: Bank vy. Loven, 172-666. Grantee of mortgagor may 
also set up defense, to determine amount of the debt: Elliott v. Brady, 172-828; Ervin v. 
Morris, 137-48. Whether a creditor may plead usury against another creditor, to protect 
debtor’s estate, see Riley v. Sears, 154-509. 

Wife who is surety for husband, for money borrowed, cannot sue lender or recover by way 
of counterclaim for usurious interest not paid by her: Meares v. Butler, 123-206. Receiver 
appointed to take charge of estate may recover for usury paid: Riley v. Sears, 154-509. A 
decedent’s estate is not liable for usury received by administrator: Whisnant vy. Price, 175-611. 

Where A. executed a mortgage to secure debts of a firm after a certain time, and there was 
prior indebtedness subject to usury, A. can claim benefit of usury law only as it affects his 
liability; and when a judgment is rendered including the usury, the land may be sold to pay 
it: Burwell v. Burgwyn, 105-498. 

Defendant may set up usury as a defense in an action to recover property for purpose of 
sale under chattel mortgage: Noland v. Osborne, 177-14; Moore v. Woodward, 83-531. 

Usury must be paid in money or money’s worth before an action can be maintained there- 
for: Corey v. Hooker, 171-229; Rushing y. Bivens, 132-273; Stedman v. Bland, 26-296—and 
renewal of note given for usury does not amount to payment, Rushing v. Bivens, 132-273. 

A purchaser of property who agrees to pay, as part of the price, a note affected with usury, 
cannot take advantage of the usury: Riley v. Sears, 154-509, and cases cited. When the 
parties come to an agreement and settlement of their rights growing out of usury, it cannot 
be used again in an action on the original debt: Beck v. Bank, 161-201. 

For complaints held to be sufficient under section, see Smith v. B. and L. Assn., 119-249; 
Churchill v. Turnage, 122-426; Morgan v. Bank, 93-352. If usury pleaded, the facts which it 
is alleged constitute it must be specifically set forth so that court may see that, if true, trans- 
action illegal: Rountree v. Brinson, 98-107. In action to recover usurious interest, it is imma- 
terial whether debtor solicited extension of time upon his own suggestion of bonus, or whether 
creditor suggested usury: Tayloe v. Parker, 137-418. 

To avoid bond on ground of usury, it must be shown to have been illegal ab initio: Wharton 
vy. Eborn, 88-344—for if good in its creation, cannot be avoided by any subsequent usurious 
agreement, Ibid. 

An agreement with principal, upon usurious consideration, to extend time of payment of 
a note will discharge the surety: Scott v. Harris, 76-205; Carter vy. Duncan, 84-676, overruling 
on this point Bank vy. Lineberger, 83-454. 

If usuricus character of transaction not manifest upon face, but depends on facts and cir- 
cumstances connected with transaction, as part of res geste, it is question of fact as well as 
law, and should be submitted to jury: Miller v. Ins, Co., 118-612. 

In an accounting before referee in action by borrower against a bank, lender, where it 
appeared that bank charged usury for its various loans to plaintiff, and such usury was paid 
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by separate check at different times: Held, that it was not part of the account so as to be 
credited to plaintiff, but a separate matter which plaintiff could have recovered penalty for 
if suit brought in two years: Rogers vy. Bank, 108-574. 

In proving usury, it is competent to prove facts and circumstances connected with the mat- 
ter, amount actually paid, amounts actually due, and calculations made: Cuthbertson v. 
Austin, 152-336; Bennett v. Best, 142-168—but mere fact that amount received by debtor is 
less than apparent principal of debt, and treating amount thus received as true principal would 
render transaction usuricus, will not alone constitute proof of usury, Ibid. 

Where note and mortgage were admitted to be in consideration of debt due on prior mort- 
gage, and it appeared that new mortgage debt exceeded old debt by several hundred dollars, 
for which no consideration was proved, difference between true amount of old debt and amount 
of new mortgage usurious: Churchill v. Turnage, 122-426. 

For time in which action against foreign corporation to recover usury must be brought, see 
Williams v. B. and L. Assn., 131-267, and cases cited; Roberts v. Ins. Co., 118-429. 

Debtor seeking aid of court of equity will have usurious element eliminated from debt only 
upon his paying principal and legal rate of interest: Corey v. Hooker, 171-229; Owens v. 
Wright, 161-127; Churchill v. Turnage, 122-426; Gore v. Lewis, 109-539; Carver v. Brady, 
104-219; Cook v. Patterson, 103-127; Manning v. Elliott, 92-48; Purne!l v. Vaughan, 82-134; 
Kidder v. Mellhenny, 81-123; Beard v. Bingham, 76-285; Ballinger v. Edwards, 39-449; 
McBrayer v. Roberts, 17-75—the only forfeiture enforced against creditor being excess of legal 
rate, Churchill v. Turnage, 122-426—but this rule not applicable when creditor comes into court, 
asking enforcement of usurious claim, Manning y. Elliott Bros., 92-48—nor in an action to 
recover usurious interest paid, Cuthbertson v. Bank, 170-531; Cheek v. B. and L. Assn., 127-121. 

Decree of foreclosure based on usurious mortgage will not be disturbed on appeal where 
defendant did not demand judgment he might have been entitled to under this section: Elks 
v. Hamby, 160-20. . 

As to costs in action under section to recover double amount of interest paid, see Smith v. 
B. and L. Assn., 119-249. : 

As to jurisdiction of state courts over actions to recover penalty for taking usurious interest 
under statutes of United States, see Morgan v. Bank, 93-352; Bank v. Ireland, 122-576. The 
remedy against a national bank for usury is by independent action and not by counterclaim: 
Bank vy. Wysong & Miles Co., 177-380. 


2307. Time from which interest runs. Interest is due and payable on instru- 
ments, as follows: 

1, All bonds, bills, notes, bills of exchange, liquidated and settled accounts 
shall bear interest from the time they become due, provided such liquidated and 
settled accounts be signed by the debtor, unless it is specially expressed that 
interest is not to accrue until a time mentioned in the said writings or securities. 

2. All bills, bonds, or notes payable on demand shall be held and deemed to 
be due when demandable by the creditor, and shall bear interest from the time 
they are demandable, unless otherwise expressed. 

3. All securities for the payment or delivery of specific articles shall bear 
interest as moneyed contracts; and the articles shall be rated by the jury at the 
time they become due. 

4. Bills of exchange drawn or indorsed in the state, and which have been 
protested, shall carry interest, not from the date thereof, but from the time of 
payment therein mentioned. 

Rey., s. 1952; Code, ss. 44, 45, 46, 47; R. C., c. 13; 1786, c. 248; 1828, c. 2. 

See section 2998. Coupons, when detached from bond to which they were annexed, bear 
interest from time they were due and payable: Burroughs v. Comrs., 65-234. An order upon 
a county treasurer, signed by chairman of board of commissioners, bears interest from time 
of demand of payment: Yellowly v. Comrs., 73-164. A bond on contract due at a certain 
time, ‘‘without interest,’’ bears interest from maturity: Dowd v. R. R., 70-468. 


Method of computing interest in case of partial payments stated in Reade v. Street, 122- 
301; Aiken v. Cantrell, 127-416; Bunn vy. Moore, 2-279. 
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2308. Obligations due guardians to bear compound interest. Guardians shall 
have power to lend any portion of the estate of their wards upon bond with 
sufficient security, to be repaid with interest annually, and all the bonds, notes 
or other obligations which he shall take as guardian shall bear compound inter- 
est, for which he must account, and he may assign the same to the ward on 
settlement with him. 

Rev., 8. 1953; Code, s. 1592; R. C.. ¢. 54, s. 28; 1762, ¢, 69; 1816, c. 925; 1868-9, ¢. 201, 
s. 29. 

For additional annotations as to investment of ward’s money and liability of guardian for 
compound interest, see under sections 4018 and 2189. 


GUARDIAN’S INVESTMENT OF WARD’S MONEY. Policy of section is to require 
investment by guardian to be secured by bond or note of some person in addition to borrower: 
Watson v. Holton, 115-36. Where guardian loaned ward’s money to one member of firm for 
private purposes of latter, taking his bond, with borrower’s partner as surety, both of whom 
solvent at that time, but afterwards became insolvent, guardian not liable for loss, for in 
addition to borrower there was a person responsible for loan who might have remained solvent 
despite the insolvency of his partner, the borrower, Ibid. Guardian not bound to have money 
ready to pay ward when he comes of age, but ward bound to take bond in discharge of guardian, 
which latter properly took and has not made his own by fraud or laches: Goodson v. Goodson, 
41-238—for such a bond in truth belongs to ward, just as much as specific chattel, Ibid. As 
to assignment by guardian to third persons of bonds of ward, see Newsom v. Newsom, 40-122; 
Exum y. Bowden, 39-281; Fox v. Alexander, 36-340; Lockhart v. Phillips, 36-342; Powell v. 
Jones, 36-337. 

Guardian having personal security for debt due ward may exchange such personal for real 
security, and if he does so bona fide he is not responsible to ward: Christmas vy. Wright, 
38-549. : 

Investments of ward’s money are in guardian’s discretion, as they are upon his responsi- 
bility: Gary v. Cannon, 38-64—and courts will never undertake to dictate to guardian of ward 
to whom he shall loan money, or how long he shall lend money to any particular person, Ibid. 

For case under section dealing with losses caused by result of civil war, see Whitford v. 
Poy, 65-265. 

If bond with two obligors, of whom principal solvent and surety doubtful, be accepted by 
guardian, he is liable if money lost: Hurdle v. Leath, 63-597. Words ‘‘bond with sufficient 
security’’ defined: Hurdle v. Leath, 63-600. 


GUARDIAN CHARGEABLE WITH COMPOUND INTEREST. In settlement of guard- 
jan’s accounts he should be charged with compound interest on all moneys collected, or which 
he might have collected, for his ward: Latham v. Wilcox, 99-367. Interest not compounded 
against guardian for time when funds of ward remain in his hands after relation has ceased: 
Mitchell v. Robards, 17-478. Simple interest is to be computed against guardian in favor of 
ward from death of former, unless compound interest received: Ryan v. Blount, 16-382. Ordi- 
narily guardian is to be charged with compound interest, but he may be exempted from it by 
proving that after suitable exertions he was unable to realize it: Ibid. Guardian can only be 
charged with compound interest to death of his ward: Carr v. Askew, 94-194; Whitford v. 
Foy, 65-273—or marriage, Whitford v. Foy, 65-273—and from that time only bears simple 
interest, though if guardian received more he would be liable to pay it, Ibid. 

Where same person executor of will and guardian of minor children, he is chargeable with 
compound interest from time administration of estate was, or might have been, concluded: 
Hodge v. Hawkins, 21-564—unless he can show special equitable circumstances to discharge 
him of such accountability, Ibid. 

Guardians of lunatics are responsible for compound interest in same manner and to the 
same extent as guardians of infants: Spack v. Long, 36-426—and bonds, etc., payable to them 
as guardians bear compound interest in same manner as bonds payable to guardians of in- 
fants, Ibid. 

Upon marriage of feme ward, compound interest ceases, and she has no right to demand 
same in settlement with guardian: Winstead v. Stanfield, 68-40; Whitford v. Foy, 65-273. 
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Guardian’s primary duty is to invest trust fund, and he will be chargeable with interest in 
absence of proof that it remained in his hands unemployed without his fault: Wilson v. Line- 
berger, 88-416. 

Rule for compounding interest upon notes due guardians is to make ‘‘annual rests,’’ making 
aggregate of principal and interest due at end of particular year a capital sum bearing six 
per cent interest, thence forward for another year, and so on: Little v. Anderson, 71-190; 
Ford v. Vandyke, 33-227. 

Section merely referred to in Rowland v. Thompson, 73-517; Smith v. Gilmer, 64-548; Wil- 
liamson y. Williams, 59-65. For old case under section, see Wood v. Brownrigg, 14-430. 


2309. Contracts, except penal bonds, and judgments to bear interest; jury to 
distinguish principal. All sums of money due by contract of any kind, except- 
ing money due on penal bonds, shall bear interest, and when a jury shall render 
a verdict therefor they shall distinguish the principal from the sum allowed as 
interest; and the principal sum due on all such contracts shall bear interest 
from the time of rendering judgment thereon until it is paid and satisfied. In 
like manner, the amount of any judgment or decree, except the costs, rendered 
or adjudged in any kind of action, though not on contract, shall bear interest 
till paid, and the judgment and decree of the court shall be rendered according 
to this section. 

Rev., s. 1954; Code, s. 530; R. C., c. 81, s. 90; 1786, c. 253; 1789, ec. 314, s. 4; 1807, ¢. 721. 


CONTRACTS. Upon money contract in this state plaintiff entitled to have six per cent by 
way of interest, to be ascertained either by jury or clerk, as mere matter of calculation: 
Houston v. Potts, 65-41. When verdict gives interest from maturity, judgment can fix date 
from admitted contract sued on: Penniman v. Alexander, 112-778. Interest is chargeable 
from time of subscription to stock of corporation until paid: Cotton Mills vy. Burns, 114-353. 
Where person orders another, who is indebted to him, to pay balance to third person, interest 
should be computed on such balance from day order presented: Brem v. Covington, 104-589. 

As law implies contract on part of tenant in common in possession and in sole enjoyment of 
common property to account with cotenants for rents and profits, he is chargeable with 
interest from date of demand or suit brought: Jolly v. Bryan, 86-462. 

Where, in action to recover value of tract of land, amount of damages bears interest from 
time it fell due by contract of sale: Farmer vy. Willard, 75-401. 

Judge has no right to leave it to jury to give plaintiff interest or not, as they should think 
proper: Barlow y. Norfleet, 72-535—but should instruct them that if they found that defend- 
ant owed the principal money demanded, plaintiff was entitled to interest from time it was 
due, Ibid. 

In actions for money loaned, or money paid or had and received or due on account stated, 
jury should be instructed to allow interest, promise to pay being implied from nature of 
transaction: Devereux v. Burgwin, 33-490—and in trover and trespass de bonis asportatis jury 
may, in their discretion, allow interest upon value from time of conversion or seizure, Ibid. 

In action for breach of warranty, plaintiff not entitled to interest upon amount recovered: 
Lewis v. Rountree, 79-122; but see Kester v. Miller Bros., 119-475. 

Interest is allowed upon items of independent account when used as set-off or counterclaim 
to extinguish or reduce debt: Overby v. B. and L. Assn., 81-56—but not upon payments as 
such, whose effect is to reduce pro tanto sum due, interest being first discharged, Ibid. 

General rule for interest on accounts in ordinary dealings is that it is chargeable only after 
account has been rendered: Holden v. Peace, 39-223—-unless otherwise agreed, or course of 
business shows it to be otherwise understood, Ibid. 

Verdict allowing ‘‘interest to date’’ in a case where proof is that principal sum was due in 
April, 1876, is sufficiently definite as to time for which computation is to be made: Greenleaf 
v. R: R., 91-33. 

In a recovery for breach of contract, if amount is ascertained from the terms or by relevant 
evidence, interest should be added: Chatham v. Realty Co., 174-671; Bond vy. Cotton Mills, 
166-20. In cases not within this section, interest is not allowed unless there has been some 
default in withholding funds: Ibid. 
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In action by shipper to recover from carrier money wrongfully received by reason of illegal 
freight charge, amount of overcharge draws interest: Lumber Co. v. R. R., 141-171. 

Interest is not allowed when not in contemplation of parties: Vick v. Vick, 126-127. In- 
terest may be allowed as equitable set-off against use, under parol purchase of land: Pass v. 
Brooks, 125-129. Interest must not be calculated on interest: Aiken vy. Cantrell, 127-416. 
Administrator who did not use funds is not chargeable with interest: Coggins v. Flythe, 113- 
102. Assignee should collect interest on debts over one year old: Weisel v. Cobb, 118-11. 
Interest is offset by rents in action for quiet enjoyment: Wyche v. Ross, 119-174. On false 
warranty as to quality, interest is chargeable from date of delivery: Kester v. Miller Bros., 
119-475. How interest computed in case of partial payments stated in Reade v. Street, 122- 
301; Aiken vy. Cantrell, 127-416; Bunn v. Moore, 2-279. 

Where bond or other instrument for payment of money does not specify on face that interest 
is to be paid, interest is in nature of damages, and payment of principal money will bar action 
for interest: King v. Phillips, 95-245—but where interest stipulated for in contract itself, it 
becomes part of debt, and may be recovered, though principal sum has been paid, Ibid. 


PENAL BONDS. Recovery upon penal bond cannot exceed penalty named therein, though 
excess is for interest on amount of defalcation after breach of bond: Sewing Machine Co. 
vy. Seago, 128-158. Interest cannot be charged against sureties on penalty in administrator’s 
bond: Moseley v. Johnson, 144-274. 

As to proper judgment upon penal bond, see Wail v. Covington, 83-144; Trice v. Turren- 
tine, 25-212. 

Penalty imposed upon sheriffs and tax collectors for failure to settle with county treasurer 
does not bear interest: Davenport v. McKee, 98-500. 


CLAIMS NOT ARISING OUT OF CONTRACT. Interest is not allowed as damages in 
action for personal injury: Penny vy. R. R., 161-523. Interest not allowed on recovery in 
tort, as a matter of law, except from the judgment: Hoke v. Whisnant, 174-658. But jury 
may allow interest in an action for destruction of property: Harper v. R. R., 161-451; Rippey 
v. Miller, 46-479. 

Although allowance of interest in action for damages for conversion of property is dis- 
cretionary with jury: Stephens v. Koonce, 103-266—yet, after verdict judgment for damages 
assessed bears interest by virtue of section, Ibid.—and this is so though verdict for certain 
sum ‘‘without interest,’’ Ibid. 

Interest is not allowed as a matter of law in action of claim and delivery, as section does 
not embrace such cases: Fountain Co. v. Schell, 160-529; Patapsco v. Magee, 86-350—but 
jury may, in discretion and as damages, allow interest upon value of property from time it 
was taken, Ibid. 

Interest is not allowed on the value of land taken under eminent domain, except from the 
judgment: Durham vy. Davis, 171-305; R. R. v. Mfg. Co., 166-168. But interest may be con- 
_ sidered in estimating the compensation of the landowner: Ibid.; Abernathy v. R. R., 159-340. 


JUDGMENTS. Judgment bears interest from time of rendition till paid: In re Chisholm’s 
Will, 176-211; McNeil v. R. R., 138-1; Stephens v. Koonce, 103-266; Deloach v. Worke, 10-36. 

Design of section to allow plaintiff interest. on principal sum recovered from time judgment 
rendered: Deloach v. Worke, 10-86—and jury must distinguish between principal and interest 
where whole sum assessed in damages, but where principal and interest are discriminated on 
record, or by inspection of record it can be collected what principal is, interest shall be cal- 
culated on that, Ibid. 

Amount of judgment should be calculated up to first day of term at which rendered and 
principal thereof should bear interest from such time until paid: Reade vy. Street, 122-301. 

When the jury has found the principal sum due by contract, the judgment should include 
interest from date of contract: Chatham y. Realty Co., 174-671; Bond v. Cotton Mills, 166-20; 
Lumber Co. v. R. R., 141-171. 

When jury has fixed amount due in tort, it is error for the court to add interest, but the 
judgment bears interest from the first day of the term: Hoke v. Whisnant, 174-658; Harper 
v. R. R., 161-451; Fountain Co. v. Schell, 160-529; Penny v. Ludwick, 152-375; Lance v. 
Butler, 135-419. 

Where judgment by default and inquiry, and on inquiry jury responded to issue that certain 
amount due, it was error to add interest to amount so found for time elapsed prior to inquiry: 
Williams v. Lumber Co., 118-928—as such interest presumed to have been included in verdict 
as rendered, Ibid. 
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Where definite amount ascertained to be due distributee upon settlement of estate, and 
ordered to be paid, no demand necessary before suit brought to entitle him to interest on 
amount from date of decree: McRae v. Malloy, 87-196. Judgment for taxes should include 
interest on amount due: Wilmington v. McDonald, 133-548; see, also, Wilmington v. Cronly, 
122-388; Wilmington v. Stolter, 122-395. Widow entitled to interest upon judgment against 
personal representative of deceased husband for amount covering deficiency of personal estate 
so as to make up total sum allowed her as year’s support: Long v. Long, 85-415. Where 
compromise judgment was entered whereby legatees named in will were to receive certain 
amounts in settlement of their legacies which were ordered to be paid by administrator c. t. a. 
thereafter to be appointed, judgment was not such as would, under section, draw interest 
from date: Moore v. Pullen, 116-284. 


2310. Judgment by default final, clerk ascertains. When a suit is instituted on 
a single bond, a covenant for the payment of money, bill of exchange, promis- 
sory note, or a signed account, and the defendant does not plead to issue thereon, 
upon judgment, the clerk of the court shall ascertain the interest due by law, 
without a writ of inquiry, and the amount shall be included in the final judg- 
ment of the court as damages, which judgment shall be rendered therein in the 
manner prescribed by the preceding section. 

Rey., s. 1956; Code, s. 531; R. C., c. 31, s. 91; 1797, c. 475. 


As to power of court to correct mistake of clerk in calculation of interest under section, see 
Griffin v. Hinson, 51-154. 

Section merely referred to in Rogers v. Moore, 86-86; Parker v. Smith, 64-291; Hartsfield 
v. Jones, 49-312. 


2311. Interest from verdict to judgment added as costs. When the judgment 
is for the recovery of money, interest from the time of the verdict or report until 
judgment is finally entered shall be computed by the clerk and added to the 
costs of the party entitled thereto. 

Rey., s. 1955; Code, s. 529. 
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CHAPTER 45 


JURORS 


ArT. 1. Jury LisT AND DRAWING OF ORIGINAL PANEL. 
2312. Jury list from taxpayers of good character. 
2313. Names on list put in box. 

2314. Manner of drawing panel for term from box. 
2315. Local modifications as to drawing panel. 
2316. Jurors having suits pending. 

2317. Disqualified persons drawn. 

2318. How drawing to continue. 

2319. Drawing when commissioners fail to draw. 


ArT, 2. PrEtTitT Jurors; ATTENDANCE, REGULATIONS AND PRIVILEGES. 


2320. Summons to jurors drawn; to attend until discharged. 
2321. Summons to talesmen; their disqualifications. 

2322. How talesmen summoned, when sheriff interested. 
2323. Penalty for disobeying summons. 

2324. Jury sworn; judge decides competency. 

2325. Questioning jurors without challenge. 

23826. Causes of challenge to jurors drawn from box. 

. Jurors impaneled to try case furnished with accommodations. 
2328. Exemption from civil arrest. 

2329. Iixemptions from jury duty. 

2330. Clerk to keep record of jurors. 


ART. 38. PEREMPTORY CHALLENGES IN CrIviL CASES. 
2331. Four peremptory challenges on each side. 
23832. Where several defendants; challenges apportioned; discretion of judge. 


ArT. 4. GRAND JURORS. 
2333. How grand jury drawn. 
2334. Grand juries in certain counties. 
2335. Exceptions for disqualifications. 
2336. Foreman may administer oaths to witnesses. 
2337. Grand jury to visit jail and county home. 
ArT. 5. SPECIAL VENIRE. 


2338. Special venire to sheriff in capital cases. 
2339. Drawn from jury box in court by judge’s order. 
2340. Penalty on sheriff not executing writ or jurors not attending. 


Art. 1. Jury List anp Drawine or OrtcInaL PANEL 


2312. Jury list from taxpayers of good character. The board of county com- 
missioners for the several counties at their regular meeting on the first Monday 
in June, in the year nineteen hundred and five, and every two years thereafter, 
shall cause their clerks to lay before them the tax returns of the preceding 
year for their county, from which they shall proceed to select the names of all 
such persons as have paid all the taxes assessed against them for the preceding 
year and are of good moral character and of sufficient intelligence. A list of 
the names thus selected shall be made out by the clerk of the board of commis- 
sioners and shall constitute the jury list, and shall be preserved as such. 

Rev., s. 1957; Code, ss. 1722, 1723; 1806, c. 694; 1889, c. 559; 1899, c. 729; 1897, ce. 117, 
539; 1899, cs 729. 

Statutory provisions are directory with reference to revision of jury list, making up jury 
list, time, place and manner of drawing jury; and a failure to observe these does not invali- 
date the venire in the absence of bad faith or corruption: State v. Banner, 149-519; State v. 
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Teachey, 138-587; State v. Daniels, 134-648; State v. Dixon, 131-810; Moore v. Guano Co., 
130-235; State v. Perry, 122-1018; State v. Smarr, 121-669; State v. Stanton, 118-1182; State 
v. Fertilizer Co., 111-660; State v. Hensley, 94-1027; State v. Martin, 82-672; State v. Griffice, 
74-319; State v. Haywood, 73-437; State v. Seaborn, 15-310. 

Irregularity of commissioners failing to make prepayment of taxes a qualification for per- 
sons on jury list is not ground for quashing indictment found by grand jury drawn there- 
from: State v. Daniels, 134-641; State v. Fertilizer Co., 111-659—and merely purging jury list 
of names of those who have not paid taxes, without adding any new names thereto, does not 
vitiate venire in absence of fraud or corruption on part of commissioners, State v. Dixon, 131- 
808—moreover, where commissioners laid aside names of several persons otherwise qualified 
because they did not know whether they were residents of county, and list completed by names 
of other qualified persons: Held, that if there was irregularity it did not affect action of 
jurors drawn and summoned, State v. Wilcox, 104-847. 

Objection for defects in jury list or in drawing the jury, or to the qualification of a grand 
juror, must be made before entering the plea of not guilty: State v. Banner, 149-519. 

Only qualifications for jury service are payment of taxes for preceding year, good moral 
character and sufficient intelligence: State v. Peoples, 131-788; State v. Sherman, 115-774; 
State v. Edens, 85-524—and, if on original panel, juror not required to be freeholder, Hall 
vy. Whitehead, 115-29; State v. Freeman, 100-432; State v. Mills, 91-593; State v. Wincroft, 
76-38. 

Juror must be twenty-one years of age, State v. Griffice, 74-316—and must have paid taxes 
for fiscal year next preceding time when name placed on jury lists: State v. Sherman, 115-773; 
State v. Davis, 109-780; State v. Gardner, 104-739; State v. Hargrave, 100-484; Sellers v. 
Sellers, 98-13; State v. Haywood, 94-847; State v. Carland, 90-673—though where sheriff 
enjoined from collection of tax, failure to pay same no disqualification, State v. Heaton, 77- 
505. Juror of original panel is not disqualified though he has served on jury in same court 
within two years: State v. Brittain, 89-481. No objection to tales juror that name does not 
appear on jury list: Lee v. Lee, 71-139. Ground for objection to indictment that grand jurors 
who found bill had not paid taxes for preceding year: State v. Watson, 86-624; State v. 
Griffice, 74-316—though indictment will not be quashed because jury list from which grand 
jury drawn failed to contain names of all persons in county qualified to act as jurors, State 
v. Haywood, 73-437. 

Competency of grand juror depends upon competency at time of service, not at time when 
name put on list: State v. Perry, 122-1018; State v. Wilcox, 104-847. 

Findings of court as to whether challenged juror had paid taxes is final and not reviewable: 
State v. Carland, 90-668; State v. Wincroft, 76-38. 

Only exemptions from jury service are those prescribed by section 2329: State v. Cant- 
well, 142-604. 

Section merely referred to in State v. Vick, 132-996; State v. Sharp, 110-607; Boyer vy. 
Teague, 106-619. 


2313. Names on list put in box. The commissioners at their regular meeting 
on the first Monday in July in the year nineteen hundred and five, and every 
two years thereafter, shall cause the names on their jury list to be copied on 
small scrolls of paper of equal size and put into a box procured for that purpose, 
which must have two divisions marked No. 1 and No. 2, respectively, and two 
locks, the key of one to be kept by the sheriff of the county, the other by the 
chairman of the board of commissioners, and the box by the clerk of the board. 

Rey., s. 1958; Code, s. 1726; 1868-9, c. 9, s. 5. 


For manner of drawing jury in Guilford, see 1905, ce. 613; in Cleveland, see 1909, 
CROOOR A ONNSTON. bel LO (an cate 


Partitions of jury box marked ‘‘jurors drawn’’ and ‘‘jurors not drawn’’ instead of ‘‘No. 
1’’ and ‘‘No. 2,’’ and only one key which unlocked both partitions, and same in custody of 
register: Held, special venire drawn therefrom was legal: State v. Potts, 100-457—and failure 
of sheriff, chairman and clerk of commissioners to keep box locked is not ground for challenge 
to array, State v. Hensley, 94-1021. 

Section merely referred to in State v. Peoples, 131-784. 


1016 


9314 J VRORS—Arrt. 1 Ch. 45 


2314. Manner of drawing panel for term from box. At least twenty days 
before each regular or special term of the superior court, the board of com- 
missioners of the county shall cause to be drawn from the jury box out of the 
partition marked No. 1, by a child not more than ten years of age, thirty-six scrolls 
except when the term of court is for the trial of civil cases exclusively, when they 
need not draw more than twenty-four scrolls. The persons whose names are in- 
scribed on said scrolls shall serve as jurors at the term of the superior court to be 
held for the county ensuing such drawing, and for which they are drawn. The 
scrolls so drawn to make the jury shall be put into the partition marked No. 2. 
The said commissioners shall at the same time and in the same manner draw the 
names of eighteen persons who shall be summoned to appear and serve during 
the second week, and a like number for each succeeding week of the term of 
said court, unless the judge thereof shall sooner discharge all jurors from further 
service. The said commissioners may, at the same time and in the same manner, 
draw the names of eighteen other persons, who shall serve as petit jurors for 
the week for which they are drawn and summoned. The trial jury which has 
served during each week shall be discharged by the judge at the close of said 
week, unless the said jury shall be then actually engaged in the trial of a case, and 
then they shall not be discharged until the trial is determined. 

Rey., s. 1959; Code, ss. 1727, 1731; 1889, c. 559; 1897, c. 117; 1868-9, c. 175; 1868-9, c. 9, 
8. 6; 1806, c. 694; 1901, c. 636; 1901, c. 28, s. 3; 1903, c. 11; 1905, ce. 38, 76, s. 4; 1905, c. 285. 

For special act for Buncombe county, see 1907, c. 239; for Columbus county, see 1909, 
c. 608. Provision of section requiring persons named on scrolls drawn from jury box to con- 
stitute jury is mandatory: Moore v. Guano Co., 130-229—but provision fixing number of 
jurors to be drawn is directory, State v. Watson, 104-735—and indictment will not be quashed 
for failure to observe them where it does not appear that there was corrupt motive, Ibid. 
The time of drawing is considered directory, if the drawing is otherwise properly done: Lanier 
v. Greenville, 174-311. 

Where one whose name was not drawn from the box was summoned and served by mistake, 
the grand jury is illegally constituted: State v. Paramore, 146-604. Where sheriff, who was 
defendant in action to be tried, received scrolls as drawn, called names and passed same into 
locked box, without submitting scrolls to the inspection of commissioners: Held, drawing 
irregular, and array set aside: Boyer v. Teague, 106-576—though where commissioners, while 
drawing jurors, laid aside several names, otherwise qualified, because they did know whether 
they were residents of county, and jury list completed by names of other qualified persons: 
Held, same did not affect action of jurors so drawn and summoned, State v. Wilcox, 104-847. 

No constitutional limitation upon powers of legislature to prescribe method by which jurors 
are to be selected and summoned: State v. Brittain, 143-668. Grand juries are essential con- 
stitutional constituents appertaining to system of superior courts, and may not be discontinued 
by county commissioners under legislative enactment of 1899, chapter 371: Mott v. Comrs., 
126-866. Mandamus is proper remedy to force county commissioners to draw jury for the 
term, and solicitor is proper party to apply for same: Ibid. Drawn by commissioners instead 
of by boy under ten, challenge to array sustained: Moore v. Guano Co., 130-229. 

Where the court is not held until the second week it is not error to take the jurors summoned 
for that week as grand jurors: State v. Wood, 175-809. 

Section merely referred to in State v. Peoples, 131-785; Leach v. Linde, 108-550; State v. 
Gardner, 104-742; Sellers v. Sellers, 98-17—and, as incidentally bearing upon section, see 
State v. Teachey, 138-587. 


2315. Local modifications as to drawing panel. In Buncombe county forty- 
eight jurors shall be drawn to serve the first week and twenty-four to serve the 


second week. 
In Cumberland county the commissioners may, in their discretion, cause an 
additional twelve scrolls to be drawn, to serve as the jury for the first week. 
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In Forsyth county the board of county commissioners is authorized and 
empowered to draw as jurors from the box, as provided in the preceding section, 
‘ an additional number of jurors to those now provided by law. At all civil 
terms, regular and special, for the first week thirty jurors shall be drawn and 
summoned, and likewise for the second week. At all criminal terms, regular 
and special, for the first week forty-two jurors shall be drawn and summoned. 
For the second week thirty jurors shall be drawn and summoned. 

In Hertford county fifteen extra jurors shall be drawn and summoned for 
the second week. 

In Iredell county twenty-four jurors shall be drawn and summoned for the 
second week. 

In Randolph county forty-two scrolls shall be drawn for the first week and 
twenty-four for the second week. The commissioners may at the same time 
and in the same manner draw the names of twenty-four other persons who shall 
serve as petit jurors for the week for which they are drawn and summoned. 

In Rockingham county the board of county commissioners is authorized and 
empowered to draw as jurors from the box, as provided in the preceding sec- 
tion, an additional number of jurors to those now provided by law. At all 
civil terms, regular and special, for the first week thirty jurors shall be drawn 
and summoned; for the second week twenty-four jurors shall be drawn and 
summoned. At all criminal terms, regular and special, for the first week forty- 
two jurors shall be drawn and summoned; for the second week twenty-four 
jurors shall be drawn and summoned. 

In Rowan county twenty-four jurors shall be drawn and summoned for the 
second week. . 

Reyv., s. 1959; 1907, c. 239; Ex. Sess. 1913, c. 4; P. L. 1915, ec. 233, 744. 764. 

For special law applicable to Cleveland county, see 1909, ce. 356. 


2316. Jurors having suits pending. If any of the jurors drawn have a suit 
pending and at issue in the superior court, the scrolls with their names must 
be returned into partition No. 1 of the jury box. 

Reyv., s. 1960; Code, s. 1728; 1868-9, c. 9, s. 7; 1806, c. 694. 


Where juror has suit pending and at issue in court it is fundamental objection to him when- 
ever made to appear: Hodges v. Lassiter, 96-351—and is cause of challenge, though commis- 
sioners allowed name to go on venire, Ibid.—but fact that juror has suit pending, but not at 
issue at term at which drawn to serve, is not disqualification, State v. Smarr, 121-669; State 
v. Hopkins, 154-622. 

Where indictment against juror pending to which he had never pleaded, held not disqualified 
by section even if same applicable: Hodges v. Lassiter, 96-351. Where judgment rendered 
in action to which juror was party at same term, from which appeal taken, though same not 
perfected, held same was suit pending and at issue: Wilson v. Hughes, 94-182. Juror not 
disqualified by fact that he has suit pending and at issue in court unless it is to be tried at 
same term at which he is drawn to serve: State v. Spivey, 132-989. Juror is not party to 
action pending and at issue in court, though interested as creditor in fund for which receiver 
has brought suit: Vickers v. Leigh, 104-260—though on prosecution bond of another plaintiff 
in another action, though against same defendant on similar cause of action, Jenkins v. R. R., 
110-438—though prosecutor in criminal action, State vy. Brady, 107-827. 

Grand juror not disqualified because he has civil action pending in another court of county: 
State v. Edens, 85-525—though fact that grand juror had suit pending and at issue in same 
court is ground for motion to quash indictment, State v. Gardner, 104-739; State v. Smith, 
80-410; State v. Liles, 77-496. 
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Regulations of section as to revision of jury list directory only: State v. Banner, 149-519; 
State v. Dixon, 131-810; State v. Perry, 122-1018—and failure to observe same does not 
vitiate venire in absence of bad faith or corruption on part of commissioners, Ibid. 

Section merely referred to in State v. Sharp, 110-607; State v. Parish, 104-687. 


2317. Disqualified persons drawn. If any of the persons drawn to serve as 
jurors are dead, removed out of the county, or otherwise disqualified to serve as 
jurors, the scrolls with the names of such persons must be destroyed, and in 
such cases other persons shall be drawn in their stead. 

Rey., s. 1961; Code, s. 1729; 1889, c. 559; 1897, c. 117, s. 5; 1806, c. 694. 


2318. How drawing to continue. The drawing out of partition marked No. 1 
and putting the scrolls drawn into partition No. 2 shall continue until all the 
scrolls in partition No. 1 are drawn out, when all the scrolls shall be returned 
into partition No. 1 and drawn out again as herein directed. 

Rey., s. 1962; Code, s. 1730; 1868-9, c. 9, s. 9; 1806, ec. 6, s. 94. 

Where, in drawing grand jury, names of some drawn and put back in box and others drawn 
instead to equalize number among townships, held not grounds for challenge to array, as 
section merely directory: State v. Martin, 82-672; but see Moore v. Guano Co., 130-229. 
There is no restriction upon powers of legislature to regulate manner in which jurors shall 
be selected and summoned: State y. Brittain, 143-668. 

Section merely referred to in State v. Peoples, 131-785; Boyer v. Teague, 106-619. 


2319. Drawing when commissioners fail to draw. If the commissioners for 
any cause fail to draw a jury for any term of the superior court, regular or 
special, the sheriff of the county and the clerk of the commissioners, in the pres- 
ence of and assisted by two justices of the peace of the county, shall draw such 
jury in the manner above prescribed; and if a special term continues for more 
than two weeks, then for the weeks exceeding two a jury or juries may be drawn 
as in this section provided. 

Rey., s. 1963; Code, s. 1732; 1868-9, c. 9, s. 11. 


The twenty days specified in section 2314 not applicable to this section: Lanier v. Green- 
ville, 174-311—the deputy sheriff may act for the sheriff, Ibid. 

Where commissioners fail to draw jury for third week of court, and court orders same 
drawn as prescribed by section, such jury is legal: Leach v. Linde, 108-547—though sheriff 
not required to act unless commissioners neglect to draw jury, Boyer v. Teague, 108-619— 
and then duty devolves upon him, clerk of commissioners and two justices of the peace, Ibid. 


Art. 2. Prtit Jurors; ATTENDANCE, REGULATION AND PRIVILEGES 


2320. Summons to jurors drawn; to attend until discharged. The clerk of the 
board of county commissioners shall, within five days from the drawing, deliver 
the list of the jurors drawn for the superior court to the sheriff of the county, 
who shall summon the persons therein named to attend as jurors at such court. 
The summons shall be served, personally, or by leaving a copy thereof at the 
house of the juror, at least five days before the sitting of the court to which he 
may be summoned. Jurors shall appear and give their attendance until duly 
discharged. 

Rey., s. 1976; Code, s. 1733; 1868-9, c. 9, s. 12; R. C., c. 31, s. 29; 1779, c. 157, ss. 4, 6. 


For provision for additional jurors from other counties, as a substitute for removal 
when a fair trial cannot be had, see Civil Procedure, s. 473. 
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For service by telephone, see section 819. Section referred to in Boyer v. Teague, 106-621. 
When the list is given to the sheriff he has no authority to change a name: State v. Paramore, 
146-604. 


2321. Summons to talesmen; their disqualifications. That there may not be 
a defect of jurors, the sheriff shall by order of the court summon, from day to 
day, of the bystanders, other jurors, being freeholders, within the county where 
the court is held, or the judge may, in his discretion, at the beginning of the 
term direct the tales jurors to be drawn from the jury box used in drawing the 
petit jury for the term, in the presence of the court; such tales jurors so drawn 
to be summoned by the sheriff and to serve on the petit jury, and on any day the 
court may discharge those who have served the preceding day. The judge may, 
upon his own motion, or upon the request of counsel for either plaintiff or 
defendant, instruct the sheriff to summon such jurors outside of the courthouse. 
It is a disqualification and ground of challenge to any tales juror that such juror 
has acted in the same court as grand, petit or tales juror within two years next 
preceding such term of court. 

Rey., s. 1967; Code; s; 1733; R. C., c@ 31) s. 29; 1779, c. 156, s. 69; 1911, ch15: 19155 eG. 210, 

Tales jurors must have same qualifications as regular jurors with additional one of being 
freeholders: Hale v. Whitehead, 115-29; State v. Sherman, 115-773; State v. Hargrave, 100- 
485; State v. Carland, 90-668; State v. Whitley, 88-691—and must own real estate in county 
where court sits, State v. Cooper, 83-671—but tenant by curtesy initiate is freeholder, Hodgin 
v. R. R., 143-93; Thompson v. Wiggins, 109-508; State v. Mills, 91-581—as is mortgagor in 
possession of freehold, State v. Ragland, 75-12—though juror who holds license to lay off 
oyster and clam bed in waters of state is not freeholder, State v. Young, 138-571. Freeholder 
defined in State v. Ragland, 75-12; see, also, State v. Hensley, 94-1021. While deputy sheriffs 


are not exempt from jury duty, the court may excuse them from serving as tales jurors: 
MeLawhorn y. Harris, 156-107. ; 

The court may order a new jury to be summoned from the bystanders after the regular 
jury has been discharged: State v. Manship, 174-798. 

Only tales jurors come within provisions of section disqualifying jurors who have acted in 
same court within two years: Hale v. Whitehead, 115-29; State v. Whitfield, 92-831; State v. 
Brittain, 89-481. To disqualify them it must appear that they were not only summoned, but 
acted as jurors in same court within two years: Burnett v. Roanoke Mills Co., 152-35; State 
v. Whitfield, 92-831; State v. Outerbridge, 82-617; State v. Howard, 82-623; State v. Thorne, 
81-555—but juror of original panel cannot be challenged upon such grounds, State v. Brit- 
tain, 89-481. 

Talesmen may be summoned from bystanders in court, or the officer may be directed to go 
outside and summon them: Lupton v. Spencer, 173-126—when they come in they are by- 
standers: State v. McDowell, 123-764; State v. Lamon, 10-175. No objection to tales juror 
that name does not appear on list made out by county commissioners: Lee v. Lee, 71-139. 

Exemption of members of fire company from jury service in general does not discharge 
them from service as talesmen: State v. Willard, 79-660, and, as bearing upon question of 
exemption releasing from service as tales jurors, see State v. Williams, 18-372; State v. Hogg, 
6-319. 

Court may order any number of talesmen necessary: State v. Lamon, 10-175. 

Section merely referred to in State v. Sharp, 110-607; Boyer v. Teague, 106-621; State v. 
Wineroft, 76-39; State v. Benton, 19-201. 


2322. How talesmen summoned when sheriff interested. When, in the trial 
of any action before a jury, the sheriff of the county in which the ease is to. be 
tried is a party to or has any interest in the action, or when the presiding judge 
finds upon investigation that the sheriff of the county is not a suitable person, 
on account of indirect interest in or relative to the cause of action, to be entrusted 
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with the summoning of the tales jurors in any particular case pending, such 
judge shall appoint some suitable person to summon the jurors in place of the 
sheriff. 

Rey., s. 1968 ; 1889, c. 441. 

Court has power to appoint suitable person to summon jury from bystanders, where array 
set aside for irregularity of sheriff in drawing jury, sheriff being party to action: Boyer v. 


Teague, 106-576. And where the person so appointed has been guilty of improper conduct 
in regard to selection of jurors, a new trial will be granted: Lupton v. Spencer, 173-126. 


2323. Penalty for disobeying summons. Every person on the original venire 
summoned to appear as a juror who fails to give his attendance until duly dis- 
charged shall forfeit and pay for the use of the county the sum of twenty dol- 
lars, to be imposed by the court; but each delinquent juryman shall have until 
the next succeeding term to make his excuse for his nonattendance, and, if he 
renders an excuse deemed sufficient by the court, he shall be discharged without 
costs. Every person summoned of the bystanders who shall not appear and 
serve during the day as a juror shall be fined in the sum of two dollars, unless 
he can show sufficient cause to the court; and the clerk shall forthwith issue an 
execution against the estate of the delinquent tales juror for such amercement 
and costs. 


ReVemsonLO (em COC uSSall(a4or4 ea OomCOL Sa oU cs Ligon Ce dows. 40 So, Cs LS 
1806, ¢. 694. 


Section referred to in State v. Jones, 67-285. 


2324. Jury sworn; judge decides competency. The clerk shall, at the begin- 
ning of the court, swear such of the petit jury as are of the original panel, to 
try all civil cases; and if there should not be enough of the original panel, the 
talesmen shall be sworn. The petit jurors of the original panel, as well as tales- 
men, shall be sworn as prescribed in the chapter entitled Oaths. Nothing herein 
shall be construed to disallow the usual challenges in law to the whole jury so 
sworn or to any of them; and if by reason of such challenge, any juror is with- 
drawn, his place on the jury shall be supplied by any of the original venire, or 
from the bystanders qualified to serve as jurors. The judge or other presiding 
officer of the court shall decide all questions as to the competency of jurors in 
both civil and criminal actions. 

Rey., s. 1966; Code, s. 405°'"R. C., c. 31; s. 343; 1790, c. 821; 1822, c. 1133, s. 1. 

CHALLENGE TO THE ARRAY. Objection to manner of summoning jury should be 
taken by challenge to array: State v. Douglass, 63-500. A challenge to the array can be 
taken only when there is partiality or misconduct in the sheriff, or some irregularity in 
making out the list: State v. Speaks, 94-865; Moore v. Guano Co., 130-231. Objection must 
be made before entering on the formation of the jury and before challenge to the polls, or 
before the jury has been completed or sworn, or before entering on the trial: State v. Parker, 
132-1014. A challenge to the array must affect the whole panel: State v. Hensley, 94-1021. 
It is duty of court to see that jurors are competent, fair and impartial: State v. Boon, 80-461. 

In criminal case, solicitor for state said: ‘‘If any member of jury has formed and ex- 
pressed an opinion that prisoner is not guilty, let it be known.’’ No juror answering thereto, 


prisoner thereupon admits the cause as a challenge to the array: Held, not a challenge to 
the array: State v. Walker, 145-567. 


CHALLENGES FOR CAUSE. Judge determines facts as well as legal sufficiency of chal- 
lenge based upon them: State v. Kilgore, 93-533. Rulings of law by court on challenge for 
cause are subject to review: State v. Vick, 132-995—though findings are conclusive, State v. 
Vick, 132-997—as are also findings of fact and law on challenges to the favor, Ibid.; State v. 
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Green, 95-611. Finding of judge that juror is indifferent is not reviewable: State v. Banner, 
149-519; State v. Register, 133-746; State v. Kinsauls, 126-1095; State v. Potts, 100-457. 

Challenge for cause must be made in apt time: State v. Lambert, 93-618; State v. Boon, 
80-461. Too late for challenge where juror accepted by prisoner and served on trial: State 
v. Lambert, 93-618. A good challenge for cause before juror is sworn, if denied, is ground 
for new trial; if made afterward, it is within the discretion of the court: Carter v. King, 
174-549. Discretionary with court to permit juror to be challenged for cause after being ten- 
dered to defendant and before jury impaneled: State v. Green, 95-611; see Dunn v. R. R., 
131-449. Court may excuse juror, before impaneled, though solicitor has passed him to 
prisoner, and has not challenged him for cause: State v. Vick, 132-995. Discretionary power 
of judge as to challenge is limited to ‘‘challenges for cause,’’ and he cannot extend time for 
peremptory challenges: State v. Fuller, 114-885; Dunn v. R. R., 131-446. See section 2331. 

Where general question was asked if any juror had formed and expressed an opinion that 
plaintiff ought not to recover, and one juror responded that he had, but added, on being 
questioned, that ‘‘notwithstanding such expression of opinion, I can try case impartially 
according to evidence and charge of court’’: Held, his honor properly found him to be a 
competent juror: Dunn vy. R. R., 131-446; State v. Bohanon, 142-695; State v. Potts, 100-457; 
State v. Efler, 85-585; State v. Collins, 70-241. 

A tales juror called on a trial in April, 1894, is not disqualified because he had not paid 
his taxes for 1893, he having paid them for 1892: State v. Sherman, 115-773—but where he 
has not paid his taxes for fiscal year preceding first Monday in September next before time 
he is called on to serve, he may be excluded on being challenged: State v. Hargrave, 100-484. 
See, also, State v. Gardner, 104-739. 

A tales juror must have same qualifications as regular juror, with the additional one of 
being a freeholder: Hale v. Whitehead, 115-29; State v. Hargrave, 100-485; State v. Sherman, 
115-773—and the finding by trial judge that juror is not a freeholder is conclusive on appeal, 
State v. Register, 133-746. Tenant by curtesy initiate is a freeholder: Hodgin v. R. R., 143- 
93; Thompson v. Wiggins, 109-508; State v. Mills, 91-581—as is mortgagor in possession 
of freehold, State v. Ragland, 75-12—but one who holds license to lay off oyster and clam 
bed in waters of state is not a freeholder, State v. Young, 138-571. 

That a juror is the employee of a party is a good cause of challenge: Oliphant v. R. R., 
171-303; Norris y. Mills, 154-474; Blemis v. Cotton Mills, 150-493. Cause for challenge that 
a juror is interested in a corporation as a party: Walters v. Lumber Co., 165-388; Bank v. 
Oil Mills, 150-683. 

Where it does not appear that a party is insured in an indemnity company, it is error to 
allow the question whether any juror is interested in such company: Starr y. Oil Co., 165-587— 
otherwise where a party carries a policy in an indemnity company, Featherstone v. Cotton 
Mills, 159-429. 

Where the county is a party, the relationship of a juror to one of the county commissioners 
is too remote: Gates County v. Hill, 158-584. 

The causes of challenge given in the statutes are in addition to the cause of pecuniary in- 
terest: Bank v. Oil Mills, 150-683. When a party objecting to a juror on the ground of 
pecuniary interest has exhausted his peremptory challenges, it is error for the court to refuse 
the challenge: Ibid. 


2325. Questioning jurors without challenge. The court, or any party to an 
action, civil or criminal, shall be allowed, in selecting the jury, to make inquiry 
as to the fitness and competency of any person to serve as a juror, without 
having such inquiry treated as a challenge of such person, and it shall not be 
considered by the court that any person is challenged as a juror until the party 
shall formally state that such person is so challenged. 

LOIS aCaol, 6S. 4G. 

Effect of change made by this section explained: State v. Christy, 170-772. 


2326. Causes of challenge to jurors drawn from box. It shall not be a valid 
cause of challenge that a juror called from those whose names are drawn from 
the box is not a freeholder or has served upon the jury within two years prior 
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to the court at which the case is tried. In other respects the cause of challenge 
shall be the same as now provided by law, and nothing herein shall modify any 
law authorizing jurors to be summoned from counties other than the county of 
trial. 

LOTS Aero Ssmo, el 

Section probably refers to special venire under section 2339. See, also, section 2321. 


2327. Jurors impaneled to try case furnished with accommodations. When a 
jury, impaneled to try any cause, is put in charge of an officer of the court, 
the said officer shall furnish said jury with such accommodation as the court 
may order, and the same shall be paid for by the party cast or by the county, 
under the order and in the discretion of the judge of the court. 

Rey., s. 1978; Code, s. 1736; 1876-7, c. 178; 1889, ce. 44. 


Verdict of jury cannot be impeached because sheriff declined to give them refreshments 
except water until they agreed on verdict or until judze directed him to take them to dinner: 
Gaither v. Generator Co., 121-384. County not liable for board of jury in capital case during 
pendency of trial: Young v. Comrs., 76-316. 


2328. Exemption from civil arrest. No sheriff or other officer shall arrest 
under civil process any juror during his attendance on or going to and returning 
from any court of record. All such service shall be void, and the defendant on 
motion shall be discharged. 

Reyeesil 9719's Coden sel ioocplvs Cush ole Seals (719) G@ 15%, Ss. 10: 

Exemption of jurors from civil arrest does not apply to parties arrested in criminal pro- 
ceedings: White vy. Underwood, 125-25—and section does not repeal by implication the com- 
mon-law exemption of nonresidents from service of civil process while attending litigation in 


courts of state: Cooper v. Wyman, 122-784. 
Section merely referred to in Greenleaf v. Bank, 133-296. 


2329. Exemptions from jury duty. 1. All practicing physicians, licensed drug- 
gists, telegraph operators who are in the regular employ of any telegraph com- 
pany or railroad company, train dispatchers who have the actual handling of 
either freight or passenger trains, regularly licensed pilots, regular ministers of 
the gospel, officers or employees of a state hospital for the insane, active members 
of a fire company, funeral directors and embalmers, printers and linotype opera- 
tors, all millers of grist mills, all United States railway postal clerks and rural 
free delivery mail carriers, locomotive engineers and railroad conductors in active 
service, and all members of the national guard of North Carolina who comply 
with and perform all duties required of them as members of said national guard, 
shall be exempt from service as jurors. 


Rey..,. s. 1980; Gode, ss..1723, 2269; 1885, c. 289; 1889, c. 255; 1897, ¢. 32; 1901, c. 118; 
1909, ce. 338, 868; 1913, c. 38, s. 1; 1915, ¢. 260. 


For dentists exempt from jury duty, see section 6640. Exemption from jury service is a 
mere privilege, not a contract, and may be revoked by legislature at any time: State v. Cant- 
well, 142-604. Exemption from jury service in general does not release from service as tales- 
man: State v. Willard, 79-660; State v. Williams, 18-372; State v. Hogg, 6-319—but he is 
not bound to serve on special venire, State v. Whitford, 34. 99. 

Section referred to in State v. Peoples, 131-785; State v. Haywood, “94- 850. 


2. On the first day of January and July of each year the commanding officer 
of each company, troop, battery or division of the national guard of North Caro- 
lina shall file with the clerk of the superior court of the county in which said 
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company, troop, battery or division is located a statement giving the names and 
rank of each member of his organization who has performed all military duties 
required of such member during the preceding six months, and any member of 
such military organization whose name shall not appear upon the statement shall 
not receive the benefit of the exemption provided above during the six months 
immediately following the filing of said statement. 

TOTS Guosusues 


3. The board of county commissioners of any county in North Carolina may, 
in their discretion, exempt any ex-confederate soldier in their county from jury 
duty who shall apply to them for exemption. 

1915, e. 228. 


2330. Clerk to keep record of jurors. The clerk of the superior court shall 
record alphabetically in a book kept for the purpose the names of all grand and 
petit jurors and talesmen who serve in his court, with the term at which they 
serve. 

Rey., s. 1981; 1898, c. 52, s. 3. 


Art. 3. Prremprory CHALLENGES IN Civit CaAsEs 


2331. Four peremptory challenges on each side. The clerk, before a jury is 
impaneled to try the issues in any civil suit, shall read over the names of the 
jury upon the panel in the presence and hearing of the parties or their counsel; 
and the parties, or their counsel for them, may challenge peremptorily four jurors 
upon the said panel, without showing any cause therefor, which shall be allowed 
by the court. 

Reyv., s. 1964; Code, s. 406; R. C., ec. 31, s. 35; 1796, c. 452, s. 2; 1812, c. 833. 


For peremptory challenges in criminal actions, see sections 4633, 4634. 

Party has right to reject jurors, but not to select them: State v. Banner, 149-519; State 
v. Sultan, 142-574; State v. Register, 133-750; Dunn y. Railroad, 131-447; State v. MeDowell, 
123-764; State v. Jacobs, 106-695; State v. Jones, 97-469; State v. Hensley, 94-1021; State 
v. Gooch, 94-987; State v. Smith, 24-402; State v. Arthur, 13-217—and to secure fair and 
impartial jury to try cause, State v. Jones, 97-469; State v. Hensley, 94-1021; State v. Gooch, 
94-987. Exception of party to eligibility of juror cannot be sustained where he has not ex- 
hausted his peremptory challenges: Carter v. King, 174-549; Oliphant v. R. R., 171-303; 
Hodgin v. R. R., 143-93; State v. Sultan, 142-569; State v. Bohanon, 142-695; Ives v. R. R., 
142-131; State v. Teachey, 138-587; State v. Register, 133-750; State v. Kinsauls, 126-1095; 
State v. Brogden, 111-657; State v. Pritchett, 106-667; State v. Potts, 100-457; State v. 
Freeman, 100-429; State v. Jones, 97-469; State v. Hensley, 94-1021; State v. Gooch, 94-987; 
State v. Brittain, 89-504; Caperhart v. Stewart, 20-101; Whitaker v. Carter, 26-461; State 
v. Arthur, 13-217. 

Party’s reason for peremptorily challenging juror cannot be inquired into: Dupree v. Ins. 
Co., 92-417—as law gives litigant right to object to limited number of jurors without assign- 
ing cause, Ibid. Where jury has been accepted by parties, it is error to allow peremptory 
challenges to be made: Dunn y. R. R., 131-446. 

Challenge must be made before impaneled: Baxter v. Wilson, 95-137; State v. Williams, 
66-126. 

Whether there are one or more plaintiffs or defendants, only four peremptory challenges 
on each side allowed: Bryan vy. Harrison, 76-360; but see section 2332. 

No peremptory challenge allowed after juror has been passed and accepted: Dunn v. R. R., 
131-447; State v. Fuller, 114-885. 
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2332. Where several defendants; challenges apportioned; discretion of judge. 
When there are two or more defendants in a civil action the judge presiding at 
the trial, if it appears to the court that there are divers and antagonistic interests 
between the defendants, may in his discretion apportion among the defendants 
the challenges now allowed by law to defendants, or he may increase the number 
of challenges to not exceeding four to each defendant or class of defendants 
representing the same interest. In either event, the same number of challenges 
shall be allowed each defendant or class of defendants representing the same 
interest. The decision of the judge as to the nature of the interests and number 
of challenges shall be final. 

Rey., s. 1965; 1905, c. 357. 

See section 4634. 

Art. 4. Granp Jurors 


2333. How grand jury drawn. The judges of the superior court, at the terms 
of their courts, except those terms which are for the trial of civil cases exclusively, 
and special terms for which no grand jury has been ordered, shall direct the 
names of all persons returned as jurors to be written on scrolls of paper and put 
into a box or hat and drawn out by a child under ten years of age; whereof the 
first eighteen drawn shall be a grand jury for the court; and the residue shall 
serve as petit jurors for the court. 

Rey.;.8,.1969):, Code, s. 404) BR. C, cc. 3lies., 33301709, e4157,.s211. 


No grand jury for special terms, unless required by order, see section 1454. The grand jury 
may be composed of less than eighteen, but not less than twelve. If only sixteen appear on the 
regular panel, the judge may use these as the grand jury without further drawing: State v. 
Wood, 175-809. 


2334. Grand juries in certain counties. At the first fall and spring terms of 
the criminal courts held for the counties of Gaston, Guilford, Mecklenburg, and 
Wake, grand juries shall be drawn, the presiding judge shall charge them as 
provided by law, and they shall serve during the remaining fall and spring terms, 


respectively. 
1913; cy 196° 1917,. ce. 1169118 ; 1919; cc. 118,918 7% 


2335. Exceptions for disqualifications. All exceptions to grand jurors for and 
on account of their disqualifications shall be taken before the jury is sworn and 
impaneled to try the issue, by motion to quash the indictment, and if not so taken, 
the same shall be deemed to be waived. But no indictment shall be quashed, nor 
shall judgment thereon be arrested, by reason of the fact that any member of 
the grand jury finding such bills of indictment had not paid his taxes for the 
preceding year, or was a party to any suit pending and at issue. 

Rey.,: 8: 1970; Code, s. 1741; 1907, c. 36,.s..1. 


Regular way of making objection where facts appear on face of record is by motion to 
quash: State v. Haywood, 94-847—-but where same do not appear on record, objection should 
be taken by plea in abatement, Ibid.—though distinction not held to be important now, and 
motion to quash permitted in either case, Ibid. See, also, State v. Banner, 149-519. 

Motion to quash must be made in apt time: State v. Gardner, 104-739; State v. Haywood, 
94-847; State v. Griffice, 74-316; State v. Seaborn, 15-305—which is before plea, State v. 
Watson, 86-624; State v. Baldwin, 80-390; State v. Griffice, 74-316—and if motion made 
before plea, defendant has right to have same granted, State v. Gardner, 104-739; State v. 
DeGraff, 113-688—if made after plea but before jury impaneled, it may be granted in sound 
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discretion of court, Ibid.— but if motion not made till after jury sworn, objection deemed 
to be waived: State v. Gardner, 104-739; State v. Banner, 149-519. 

When motion to quash for disqualification of grand juror is made after plea, and declined 
without assignment of reason, it is presumed it was declined in the discretion of the court, 
hence no appeal will lie: State v. DeGraff, 113-688. 

Plea in abatement filed before pleading generally to indictment is proper way to” raise 
question of qualification of an individual grand juror: State v. Sharp, 110-604; but see State 
v. Haywood, 94-847—though such plea will not be sustained, unless shows want of some 
positive qualification prescribed by law, State v. Sharp, 110-604—and ali other objections to 
competency of grand jurors must be taken by challenge in apt time, Ibid. Plea in abate- 
ment, on grounds of incompetency of one of grand jurors, put in after pleading to indict- 
ment, is not in apt time: State v. Potts, 100-457. 

Motion to quash allowed where persons of negro race excluded from grand jury solely on 
account of color, and defendant is a colored man: State v. Peoples, 131-785—where grand 
juror failed to pay taxes for preceding year, State v. Fertilizer Co., 111-659; State v. Griffice, 
74-316—where one of grand jurors who found bill at time a suit pending and at issue in same 
court, State v. Gardner, 104-739; State v. Smith, 80-140—where one of grand jurors under 
age of twenty-one years at time of finding bill, State v. Griffice, 74-321. 

Motion to quash not allowed on ground that prepayment of taxes was not made qualifica- 
tion for persons on jury list from which grand jury found: State v. Daniels, 134-641; State 
v. Fertilizer Co., 111-658—that son of prosecutor was member of grand jury and actively 
participated in finding bill, State v. Sharp, 110-604—that it appeared that jury list from 
which grand jury drawn did not contain names of all persons in county qualified to act as 
jurors, State v. Haywood, 73-437. 

An act of legislature making concurrence of nine members of grand jury sufficient is un- 
constitutional: State v. Barker, 107-913. 

Defendant is not required to show affirmatively that grand juror, who was disqualified by 
having suit on docket, was actually present and participated in deliberations of grand jury 
when bill found: State v. Smith, 80-410. No evidence of disqualification is necessary when 
court refuses motion to quash solely on ground that it is too late: State v. Haywood, 94-847. 
Juror not disqualified for nonpayment of tax for preceding year where he was not liable to 
tax: State v. Perry, 122-1018. No disqualification for grand juror that he is not a freeholder: 
Ibid. Burden of showing disqualification of juror is upon the defendant: Ibid. Fact that 
grand juror was a minor when his name put upon jury list is immaterial if he was of age at 
time he served: Ibid. 

That the foreman of grand jury was prosecutor and swore out the warrant before the 
justice is not sufficient ground to quash the bill: State v. Pitt, 166-268. 

Omission of foreman to mark on indictment names of witnesses sworn and examined is no 
ground for quashing bill: State v. Hines, 84-810. 

If a minor serves on grand jury, a plea in abatement would lie as to all bills in whose 
finding he took part: State v. Perry, 122-1021. 

Certificate on back of bill of indictment not appearing to have been signed by foreman is 
not ground for motion to quash: State v. Long, 143-670. 


2336. Foreman may administer oaths to witnesses. The foreman of every 
grand jury duly sworn and impaneled in any of the courts has power to admin- 
ister oaths and affirmations to persons to be examined before it as witnesses: 
Provided, that the said foreman shall not administer such oath or affirmation 
to any person except those whose names are endorsed on the bill of indictment 
by the officer prosecuting in behalf of the state, or by direction of the court. 
The foreman of the grand jury shall mark on the bill the names of the witnesses 
sworn and examined before the jury. 

Rey., s. 1971; Code, s. 1742; 1879, c. 12. 

Authority of foreman to swear witness to be examined before grand jury does not oust 
such power of clerk of court: State v. White, 88-698; State v. Allen, 83-680. Judge has no 


power to require grand jury to have state’s witnesses examined publicly: State v. Branch, 
68-186. 
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Record stated that persons impaneled as grand jurors, among whom was the one appointed 
foreman, were ‘‘duly drawn, sworn, and court, having appointed J. P. foreman, are charged’’: 
Held, that it sufficiently appeared that foreman had been properly drawn and sworn: State 
v. Weaver, 104-758. 

Recital that ‘‘jurors upon their oath present,’’ etc., raises presumption, when accompanied 
by endorsement ‘‘a true bill,’’ signed by foreman, that it was duly returned and presented 
in open court: State v. Weaver, 104-758. 

The indorsement ‘‘a true bill’’ raises presumption that every member of grand jury con- 
curred in finding it: State v. McNeill, 93-552. 

One defendant cannot be examined against his codefendant for purpose of obtaining true 
bill against both: State v. Krider, 78-481. 

A presentment need not be signed by any one; it is the returning of indictment in open 
court and its being there recorded that makes it effectual: State v. Cox, 28-440. 

Not ground to quash indictment that blank space after ‘‘thus’’ in certificate ‘‘witnesses 
whose names are marked thus, were sworn and examined’’ was not filled in with cross-mark 
or check: State v. Sultan, 142-569; State v. Sheppard, 97-401—as requirement that foreman 
shall mark on bill names of witnesses sworn and examined is merely directory, State v. Hol- 
lingsworth, 100-5385; State v. Hines, 84-810—and endorsement upon back of indictment forms 
no part of record, State v. Sheppard, 97-401. 

Where it does not appear by endorsement on bill that witnesses were sworn and examined, 
it is no ground for motion to quash indictment where proof is that witnesses were sworn: 
State v. Hollingsworth, 100-535; State v. Sheppard, 97-401; State v. Hines, 84-810—or for 
motion in arrest of judgment after verdict, State v. Sheppard, 97-401—and motion in arrest 
of judgment will not be sustained where it does not appear from endorsement on indictment 
that witnesses were sworn before sent to grand jury, State v. Roberts, 19-540. 

Not necessary that it should appear that state’s witnesses sent before jury by solicitor: 
State v. Frizell, 111-722. 

No endorsement on bill of indictment by grand jury necessary: State v. Long, 143-676; 
State v. Sultan, 142-569, overruling State v. McBroom, 127-528—and record that it was pre- 
sented by grand jury is sufficient in absence of evidence to impeach it, State v. Sultan, 142- 
569; State v. Guilford, 49-83; State v. Cox, 28-440; State v. Calhoon, 18-376; and as bearing 
upon same, see State v. Harwood, 60-226; State v. Roberts, 19-540. Indictment need not be 
signed by any one: State v. Mace, 86-668; State v. Cox, 28-440; State v. Calhoon, 18-374. 

The foreman can excuse a grand juror for the term: State v. Perry, 122-1022. 

Section merely referred to in State v. Ivey, 100-540. 


2337. Grand jury to visit jail and county home. Every grand jury, while 
the court is in session, shall visit the county home for the aged and infirm, the 
workhouse, if there is one, and the jail, examine the same, and especially the 
apartments in which inmates and prisoners shall be confined; and they shall 
report to the court the condition thereof and of the inmates and prisoners con- 
fined therein, and also the manner in which the jailer or superintendent has 
discharged his duties. 

GVes Lola OOdEn ds 150s he CCU Seton SL Os Cr Olas. vere 


For duty of grand jury in reporting infants without guardian, see Guardian and Ward, 
s. 2197. 


Art. 5. Sprcrat VENIRE 


2338. Special venire to sheriff in capital cases. When a judge of the superior 
court deems it necessary to a fair and impartial trial of any person charged 
with a capital offense, he may issue to the sheriff of the county in which the trial 
may be a special writ of venire facias, commanding him to summon such num- 
ber of persons qualified to act as jurors in said county as the judge may deem 
sufficient (such number being designated in the writ), to appear on some:speci- 
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fied day of the term as jurors of said court; and the sheriff shall forthwith 
execute the writ and return it to the clerk of the court on the day when it is 
returnable, with the names of the jurors summoned. 

REVUSaLOloe COdGES (oor tan OMGrOO MS MOU SMS Un Crraii wo Loans lonsendle 

For special law applicable to New Hanover county, see 1909, e. 342. 


For application of special act, see State v. Sandlin, 156-624. Discretionary with judge 
to order special venire in capital cases: State v. Brogden, 111-656. Special venire ordered 
hereunder only where person charged with capital offense: State v. Bullock, 63-570. Where 
on trial for murder solicitor states he will only ask for verdict of manslaughter, no special 
venire necessary: State v. Hunt, 128-584. Discretionary with judge whether he will order 
venire under this section or section 2339: State vy. Smarr, 121-669—though practice of draw- 
ing jury under section 2339 commended, State v. Brogden, 111-656. Judge may determine 
number of special venire: Ibid.—which he may likewise change by another order, Ibid. Order 
for special venire sufficient if made at term at which trial had: State v. Murph, 60-129—but 
not necessary that record should show that writ of venire facias issued by clerk where shown 
that order obtained and jurors attended, State v. Perry, 44-330. 

Objection to manner of summoning special venire should be taken by challenge to array: 
State v. Douglass, 63-500—but it is no cause of challenge to array by negro accused of crime 
that special venire is composed entirely of white men, there being no charge of corruption 
or unfairness against sheriff, State v. Sloan, 97-499. 

Juror summoned on special venire is qualified to serve, if freeholder of county where trial 
had: State v. Powell, 94-965; State v. Kilgore, 93-533; State v. Carland, 90-668. See section 
2326. 

It is no cause of challenge that a special venireman had served on the jury within the past 
two years: State vy. Starnes, 94-973; State v. Kilgore, 93-533; State v. Whitfield, 92-831; 
but see State v. Cody, 119-909, and section 2326—or had not paid taxes for preceding year, 
State vy. Kilgore, 93-533; but see State v. Cody, 119-909—or that has suit pending and at issue 
in court, State v. Starnes, 94-973; but see State v. Cody, 119-909—but that juror is nonresi- 
dent of county where trial had is cause of challenge, State v. Bullock, 63-570. 

Special venire is in aid of original panel, and only such jurors are taken from it as required 
to form jury after original exhausted: State v. Washington, 90-664—and jurors of regular 
panel should be drawn from box before special venire summoned and drawn, State v. Ben- 
ton, 19-196. 

Person exempted by law from jury service not bound to serve on special venire: State v. 
Whitford, 34-99. 

Prisoner has right to have jurors stood aside by state in capital case tendered to him or 
challenged by state before another venire resorted to: State v. Hensley, 94-1021; State y. 
Washington, 90-664; State v. Shaw, 25-532. 

An alien is not entitled to a jury de mediatate linguae in this state: State v. Antonio, 
11-200. 

Not error for judge, in ordering special venire, to direct sheriff to summon only freeholders 
who have paid taxes for preceding year, who have not served on jury within last two years, 
who have no suits pending and at issue in court, and not under indictment: State y. Cody, 
119-908; but see State v. Starnes, 94-973; State v. Kilgore, 93-533. 

For who are freeholders, see under section 2321, 


2339. Drawn from jury box in court by judge’s order. When a judge deems 
a special venire necessary, he may, at his discretion, issue an order to the clerk 
of the board of commissioners for the county, commanding him to bring into 
open court forthwith the jury boxes of the county, and he shall cause the num- 
ber of scrolls as designated by him to be drawn from box number one by a 
child under ten years of age. The names so drawn shall constitute the special 
venire, and the clerk of the superior court shall insert their names in the writ 
of venire, and deliver the same to the sheriff of the county, and the persons 
named in the writ and no others shall be summoned by the sheriff. If the 
special venire is exhausted before the jury is chosen, the judge shall order 
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another special venire until the jury has been chosen. The scrolls containing 
the names of the persons drawn as jurors from bex number one shall, after 
the jury is chosen, be placed in box number two, and if box number one is 
exhausted before the jury is chosen, the drawing shall be completed from box 
number two after the same has been well shaken. 

Rev., s. 1974; Code, s. 1789; 1897, c. 364; 1918, e. 31, s. 2. 

See section 2326. 


Statute must be strictly observed: State v. Parker, 132-1015. Immaterial that error in 
middle letter of name of juror entered on scroll: State v. Mills, 91-581—or that Christian 
name only indicated by initial letters, State v. Simmons, 51-309. 

It is no cause for challenge to array that sheriff failed to summon several of special venire 
drawn from jury box: State v. Stanton, 118-1182—-or that jury box not revised by county 
commissioners, in absence of allegation that sheriff acted corruptly or with partiality in sum- 
moning venire, or that something was done which affected the integrity and fairness of entire 
panel, Ibid. 

Action of judge in determining qualifications of juryman when his name drawn from the 
box is ground for challenge to array by motion to quash and set aside entire panel: State v. 
Moore, 120-570—and in absence of such challenge defendant cannot take advantage of alleged 
error after trial and judgment, Ibid. 

Integrity and fairness of special venire not affected by fact that one man named in writ 
had removed from county, and another was dead when jury list revised by commissioners: 
State v. Whitt, 113-716; State v. Hensley, 94-1021—nor by fact that one named in writ is 
not summoned, State v. Whitt, 113-716—nor by fact that sheriff, in copying list of venire, 
omitted by mistake the name of one person, and such person in consequence was not sum- 
moned, Ibid. 

Not grounds for challenge to array that sheriff returned on writ that he had not summoned 
one juror because dead, and had not summoned three others because they could not be found: 
State v. Speaks, 94-865. 

Where special venire drawn by boy over ten years of age, and several of venire served as 
jurors, such facts should be taken advantage of by challenge to array: State v. Parker, 132- 
1014—or by motion to quash panel before jury sworn, and not by motion in arrest of judg- 
ment, Ibid. 

Practice of drawing jurors from box under this section commended: State v. Brogden, 111- 
656; State v. Whitson, 111-695—though section not mandatory, State v. Whitson, 111-695— 
but discretionary with court whether it will summon venire under this section, State v. Smarr, 
121-669. 

Where special venire exhausted without completing jury, court may order further venire to 
be summoned from bystanders: State v. Stanton, 118-1182. Only freeholders can be sum- 
moned: State v. Moore, 120-566—and findings of judge that persons drawn on special venire 
were not freeholders is conclusive on appeal, State v. Register, 133-746. As to who are free- 
holders, see under section 2321. 

Where partitions of jury box marked ‘‘jurors drawn’’ and ‘‘jurors not drawn’’ instead of 
‘No. 1’’ and ‘‘No. 2,’’ and only one key, which unlocked both partitions, same being in 
possession of register, special venire drawn therefrom under directions of presiding judge 
was legal: State v. Potts, 100-457. 

Quere, whether juror who holds bond to make title to tract of land, on which portion of 
purchase money still due, is freeholder capable of serving upon special venire: State v. Hens- 
ley, 94-1021. 

Court at term to which writ of special venire returnable may permit amendment of return 
to writ by sheriff showing list of names of veniremen, those summoned and those not sum- 
moned, together with reason why not summoned: State v. Whitt, 113-716. 

It is not error, after special venire is exhausted, to have names of special veniremen who 
were stood aside put in the hat and drawn again instead of having them called in order in 
which they were stood aside: State v. Utley, 132-1022. 

Section referred to in State v. Jones, 97-470; State v. Gooch, 94-1006. 
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2340. Penalty on sheriff not executing writ or jurors not attending. If any 
sheriff fails duly to execute and return such writ of venire facias, he shall be 
fined by the court not exceeding one hundred dollars. All jurors so summoned 
shall attend until discharged by the court, under the same rules and penalties 
as are prescribed for other jurors. 

Rey., ss. 1975, 3602; Code, s. 1740; R. C., c. 35, s. 31; 1830, c. 27, s. 2. 

Where a sheriff, in making his return on a writ and list of special venire, endorsed thereon: 
““Received October 25, 1893; executed October 30, 1893, by summoning one hundred and fifty 
men,’’ it was within discretion of court to which writ returnable to permit amendment of 


return so as to show those actually summoned and those not, with reasons why they were not: 
State v. Whitt, 113-716. 


For jurors in justices’ courts, see section 1504. 

For jury trial in divorce proceeding, see section 1662. 
For right of jury trial, see sections 556, 562, 2370. 
For waiver of jury trial, see section 568. 

For argument to jury, see section 203. 

For verdict of jury, see sections 585, 588. 
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CHAPTER 46 


LANDLORD AND TENANT 


ArT. 1. GENERAL PROVISIONS. 


2341. Lessor and lessee not partners. 

2342. Attornment unnecessary on conveyance of reversions, etc. 

2343. Term forfeited for nonpayment of rent. 

2344. Recovery for use and occupation. 

2345. Rent apportioned, where lease terminated by death. 

2346. Rents apportioned, where right to payment terminated by death. 

2347. In lieu of emblements, farm lessee holds out year, with rents apportioned. 
2348. Grantees of reversion and assigns of lease have reciprocal rights under covenants. 
2349. Agreement to rebuild, how construed in case of fire. 

2350. Tenant not liable for accidental damage. 

2351. Willful destruction by tenant misdemeanor. 

2352. Lessee may surrender, where building destroyed or damaged. 

2353. Wrongful surrender to other than landlord misdemeanor. 

2354. Notice to quit in certain tenancies. 


ART. 2. AGRICULTURAL TENANCIES. 
2355. Landlord’s lien on crops for rents, advancements, etc.; enforcement. 
2356. Rights of tenant. 
2357. Action to settle disputes between parties; undertaking of tenant in certain cases. 
2358. Tenant’s undertaking on continuance or appeal. 
2359. Crops delivered to landlord on his undertaking. 
2360. Crops sold, if neither party gives undertaking. 
2361. Tenant’s crop not subject to execution against landlord. 
2362. Unlawful seizure by landlord or removal by tenant misdemeanor. 
2363. Turpentine and lightwood leases. 
2364. Mining and timber land leases. 


ArT. 3. SUMMARY BJECTMENT. 


2365. Tenant holding over may be dispossessed in certain cases. 
2366. Local: Refusal to perform contract ground for dispossession. 
2367. Summons issued by justice on verified complaint. 

2368. Service of summons. 

2369. Judgment by default or confession. 

2370. Trial by justice; jury trial; judgment; execution. 

2371. Damages assessed to trial. 

2372. Rent and costs tendered by tenant. 

2373. Undertaking on appeal; when to be increased. 

2374. Restitution of tenant, if case quashed, etc., on appeal. 

2375. Damages to tenant for dispossession, if proceedings quashed, etc. 


Art. 4. ForMs. 
2376. Forms sufficient. 


Art. 1. GrnerRAL PRovIsIons 


2341. Lessor and lessee not partners. No lessor of property, merely by reason 
that he is to receive as rent or compensation for its use a share of the proceeds 
or net profits of the business in which it is employed, or any other uncertain 
consideration, shall be held a partner of the lessee. 

Rev., s. 1982; Code, s. 1744; 1868-9, c. 156, s. 3. 


Lessor and lessee are not partners: State v. Keith, 126-1115. Where one person was to 
furnish land, farming implements, feed and team, and another person was to do the work, 
and crops to be equally divided, there was no agricultural partnership: Lawrence v. Weeks, 
107-119; Day v. Stevens, 88-83, correcting Curtin v. Cash, 84-41, 

Section merely referred to in Belcher v. Grimsley, 88-90. 
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2342. Attornment unnecessary on conveyance of reversions, etc. Every con- 
veyance of any rent, reversion, or remainder in lands, tenements or heredita- 
ments, otherwise sufficient, shall be deemed complete without attornment by the 
holders of particular estates in said lands: Provided, no holder of a particular 
estate shall be prejudiced by any act done by him as holding under his grantor, 
without notice of such conveyance. 

Rev., s. 947; Code, s. 1764; 4 Anne, ec. 16, s. 9; 1868-9, c. 156, s. 17. 


2343. Term forfeited for nonpayment of rent. In all verbal or written leases 
of real property of any kind in which is fixed a definite time for the payment of 
the rent reserved therein, there shall be implied a forfeiture of the term upon 
failure to pay the rent within ten days after a demand is made by the lessor or 
his agent on said lessee for all past-due rent, and the lessor may forthwith enter 
and dispossess the tenant without having declared such forfeiture or reserved 
the right of reéntry in the lease. 

ip), ©, Bye. 


2344. Recovery for use and occupation. When any person occupies land of 
another by the permission of such other, without any express agreement for 
rent, or upon a parol lease which is void, the landlord may recover a reasonable 
compensation for such occupation, and if by such parol lease a certain rent was 
reserved, such reservation may be received as evidence of the value of the 
occupation. 

Rey., s. 1986; Code, s. 1746; 1868-9, c. 156, s. 5. 

Where lease void under statute of frauds, lessor could only recover for time premises were 
occupied: Harty v. Harris, 120-411. 


2345. Rent apportioned, where lease terminated by death. If a lease of land, 
in which rent is reserved, payable at the end of the year or other certain period 
of time, is determined by the death of any person during one of the periods in 
which the rent was growing due, the lessor or his personal representative may 
recover a part of the rent which becomes due after the death, proportionate to 
the part of the period elapsed before the death, subject to all just allowances; 
and if any security was given for such rent it shall be apportioned in like 
manner. 

Rey., s. 1987; Code, s. 1747; 1868-9, c. 156, s. 6. 


2346. Rents apportioned, where right te payment terminated by death. In all 
cases where rents, rent charges, annuities, pensions, dividends, or any other 
payments of any description, are made payable at fixed periods to successive 
owners under any instrument, or by any will, and where the right of any owner 
to receive payment is terminable by a death or other uncertain event, and where 
such right so terminates during a period in which a payment is growing due, the 
payment becoming due next after such terminating event, shall be apportioned 
among the successive owners according to the parts of such periods elapsing 
before and after the terminating event. 

Reyv., s. 1988; Code, s. 1748; 1868-9, c. 156, s. 7. 

Section referred to in Spruill v. Arrington, 109-195. 
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2347. In lieu of emblements, farm lessee holds out year, with rents apportioned. 
When any lease for years of any land let for farming on which a rent is reserved 
determines during a current year of the tenancy, by the happening of any 
uncertain event determining the estate of the lessor, the tenant in lieu of emble- 
ments shall continue his occupation to the end of such current year, and shall 
then give up such possession to the succeeding owner of the land, and shall pay 
to such succeeding owner a part of the rent accrued since the last payment 
became due, proportionate to the part of the period of payment elapsing after 
the termination of the estate of the lessor to the giving up such possession ; and 
the tenant in such case shall be entitled to a reasonable compensation for the 
tillage and seed of any crop not gathered at the expiration of such current year 
from the person succeeding to the possession. 

Rey., s. 1990; Code, s. 1749; 1868-9, c. 156, s. 8. 

Whenever relation of landlord and tenant exists, without any limitation as to time, such 
tenancy shall be from year to year: Stedman v. McIntosh, 26-291; Murrill v. Palmer, 164-50. 

Lease of land made by tenant for life terminates at his death, but by this section lease con- 
tinued to end of current lease year, that tenant may gather crops: King v. Foscue, 91-116— 
but in such case remainderman entitled to part of rent proportionate to part of year elapsing 
after termination of life estate to surrendering of possession to remainderman, Ibid.; Hayes 


v. Wrenn, 167-229. 

Section embraces lease for single year, although it provides in terms ‘‘for any lease for 
years’’: King v. Foscue, 91-116. | 

Section merely referred to in Spruill v. Arrington, 109-195; Railroad v. Railroad, 104-671; 
Dail & Bro. v. Freeman, 92-358. 


2348. Grantees of reversion and assigns of lease have reciprocal rights under 
covenants. The grantee in every conveyance of reversion in lands, tenements 
or hereditaments has the lke advantages and remedies by action or entry 
against the holders of particular estates in such real property, and their assigns, 
for nonpayment of rent, and for the nonperformance of other conditions and 
agreements contained in the instruments by the tenants of such particular 
estates, as the grantor or lessor or his heirs might have; and the holders of such 
particular estates, and their assigns, have the like advantages and remedies 
against the grantee of the reversion, or any part thereof, for any conditions and 
agreements contained in such instruments, as they might have had against the 


erantor or his lessors or his heirs. 
Rey., s. 1989; Code, s. 1765; 82 Hen. VIII, c. 34; 1868-9, c. 156, s. 18. 


2349. Agreement to rebuild, how construed in case of fire. An agreement in 
a lease to repair a demised house shall not be construed to bind the contracting 
party to rebuild or repair in case the house shall be destroyed or damaged to 
more than one-half of its value, by accidental fire not occurring from the want of 
ordinary diligence on his part. 

Rey., s. 1985; Code, s. 1752; 1868-9, c. 156, s. 11. 


2350. Tenant not liable for accidental damage. A tenant for life, or years, 
or for a less term, shall not be liable for damage occurring on the demised prem- 
ises accidentally, and notwithstanding reasonable diligence on his part, unless 
he so contract. 

Rey., s. 1991; Code, s, 1751; 1868-9, c. 156, s. 10. 


For liability of landlord and tenant for injury resulting from defective premises, see Fields 
v. Ogburn, 178-407; Bailey v. Long, 175-687; Rucker v. Willey, 174-42; Knight v. Foster, 


163-329, 
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2351. Willful destruction by tenant misdemeanor. If any tenant shall, dur- 
ing his term or after its expiration, willfully and unlawfully demolish, destroy, 
deface, injure or damage any tenement house, uninhabited house or other out- 
house, belonging to his landlord or upon his premises by removing parts thereof 
or by burning, or in any other manner, or shall unlawfully and willfully burn, 
destroy, pull down, injure or remove any fence, wall or other inclosure or any 
part thereof, built or standing upon the premises of such landlord, or shall 
willfully and unlawfully cut down or destroy any timber, fruit, shade or orna- 
mental tree belonging to said landlord, he shall be guilty of a misdemeanor. 

Rev., s. 8686; Code, s. 1761; 1883, c. 224. 

Meaning of word ‘‘wilful’’ as here used: State v. Whitener, 93-590. 

A charge of burning a dwelling-house by defendant as ‘‘lessee’’ comes hereunder: State 


v. Graham, 121-623. Evidence that defendant at a prior time was guilty of a similar offense, 
inadmissible: Ibid. 

Burden of proof is upon state to establish that the relation of landlord and tenant existed; 
that during the term, or after its expiration, tenant willfully and unlawfully injured the 
house, etc.: State v. Godwin, 138-582. And if defendant destroyed the house under reasonable 
and bona fide belief that he had right to do so, he is not guilty: State v. Lumber Co., 153-610. 
A corporation is indictable hereunder for acts of its agents: Ibid. 

Section cited in State v. Chaffin, 125-660; State v. Morgan, 136-630, approving State v. 
Whitener, 93-590. 


2352. Lessee may surrender, where building destroyed or damaged. If a de- 
mised house, or other building, is destroyed during the term, or so much dam- 
aged that it cannot be made reasonably fit for the purpose for which it was 
hired, except at an expense exceeding one year’s rent of the premises, and the 
damage occur without negligence on the part of the lessee or his agents or serv- 
ants, and there is no agreement in the lease respecting repairs, or providing for 
such a case, and the use of the house damaged was the main inducement to the 
hiring, the lessee may surrender his estate in the demised premises by a writing 
to that effect delivered or tendered to the landlord within ten days from the dam- 
age, and by paying or tendering at the same time all rent in arrear, and a part 
of the rent growing due at the time of the damage, proportionate to the time 
between the last period of payment and the occurrence of the damage, and the 
lessee shall be thenceforth discharged from all rent accruing afterwards; but 
not from any other agreement in the lease. This section shall not apply if 
a contrary intention appear from the lease. 

Reyv., s. 1992; Code, s. 1753 ; 1868-9, c. 156, s. 12. 


2353. Wrongful surrender to other than landlord misdemeanor. Any tenant 
or lessee of lands who shall willfully, wrongfully and with intent to defraud the 
landlord or lessor, give up the possession of the rented or leased premises to any 
person other than his landlord or lessor, shall be guilty of a misdemeanor. 

Rev., s. 8682; Code, s. 1760; 18838, c. 138. 


2354. Notice to quit in certain tenancies. A tenancy from year to year may 
be terminated by a notice to quit given one month or more before the end of the 
current year of the tenancy ; a tenancy from month to month by a like notice of 
seven days; a tenancy from week to week, of two days. 

Rev., s. 1984; Code, s. 1750; 1891, c. 227; 1868-9, c. 156, s. 9. 
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Where tenant, under lease for year 1896 at specified price per month, payable in advance, 
held until June, 1897, and the landlord received rent up to June, 1897, the tenancy was from 
month to month in 1897: Simmons v. Jarman, 122-195. 

Where tenant from month to month, who has paid his rent to June 1, 1897, received notice 
from landlord on May 18, 1897, ‘‘to get out within thirty days,’’ such notice was invalid as 
to May, as rent had been paid: Simmons v. Jarman, 122-195—and invalid as to June because 
prescribed time for quitting did not end with end of month, Ibid. 

What constitutes a tenancy from year to year: Murrill v. Palmer, 164-50; Holton vy. An- 
drews, 151-340. Whenever relation of landlord and tenant exists without any limitation as 
to time, such tenancy shall be from year to year: Stedman v. McIntosh, 26-291—and neither 
party can put an end to it, except by regular notice, Ibid. 

Persons occupying stalls in town market house do not acquire rights of tenants from year 
to year by being permitted to hold over after period covered by their license has expired: 
Hutchins v. Durham, 118-457. 

Where person put in possession of land by owner without any agreement for rent and with 
express provision that he shall leave whenever owner requires him to do so, he is not tenant 
from year to year: Humphries v. Humphries, 25-362—and not entitled to statutory notice, 
Ibid. 

Where tenant leased premises at stipulated rent per month and held over for several months, 
paying same rent without any new agreement, he was a tenant from month to month, and 
entitled to fourteen (now seven) days notice to quit: Branton v. O’Bryant, 93-99. 

Where person leased to another, who assigned same to third person, notice to quit given 
by landlord instead of by immediate lessor is sufficient: Waters v. Roberts, 89-145. 

Tenant entitled to written or verbal notice to quit: Vincent v. Corbin, 85-108—and mere 
demand for possession is insufficient, Ibid. 

For cases prior to amendment changing law, see Vincent y. Corbin, 85-108; Jones v. Willis, 
53-430; Stedman v. McIntosh, 26-291. 


Art. 2. AGRICULTURAL TENANCIES 


2355. Landlord’s lien on crops for rents, advances, etc., enforcement. When 
lands are rented or leased by agreement, written or oral, for agricultural pur- 
poses, or are cultivated by a cropper, unless otherwise agreed between the parties 
to the lease or agreement, any and all crops raised on said lands shall be deemed 
and held to be vested in possession of the lessor or his assigns at all times, until 
the rents for said lands are paid and until all the stipulations contained in the 
lease or agreement are performed, or damages in lieu thereof paid to the lessor 
or his assigns, and until said party or his assigns is paid for all advancements 
made and expenses incurred in making and saving said crops. A landlord to 
entitle himself to the benefit of the lien herein provided for, must conform as 
to the prices charged for the advance to the provisions of the article Agricultural 
Liens, in the chapter Liens. 

This lien shall be preferred to all other liens, and the lessor or his assigns 
is entitled, against the lessee or cropper, or the assigns of either, who removes 
the crop or any part thereof from the lands without the consent of the lessor or 
his assigns, or against any other person who may get possession of said crop or 
any part thereof, to the remedies given in an action upon a claim for the deliv- 
ery of personal property. 

Rev., s. 1993; Code, s. 1754; 1876-7, c. 283; 1917, c. 134. 


Common-law remedy of lessor by distress does not obtain in this state: Howland v. For- 
law, 108-567. 

Where tenants in common agreed to make partition of lands and fix boundaries, and that 
one should occupy whole and pay to other his portion of crop raised thereon, such agreement 
did not create relation of landlord and tenant between parties: Medlin v. Steele, 75-154. 
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As to whether parties are tenants or croppers, see Neal v. Bellamy, 73-384; Hudgins y. 
Wood, 72-256; Haywood yv. Rogers, 73-320; State v. Burwell, 63-661; Denton v. Strickland, 
48-62; Harrison vy. Ricks, 71-7. Cropper has no estate in land, and his possession is that of 
landlord: State vy. Austin, 123-749. Tenant or cropper and servant distinguished in State v. 
Htheridge, 169-263. Where contract is one of tenancy, relation terminates upon division of 
crops, there being no unsatisfied lien for advances or to secure performance of other stipula- 
tions: Curtis v. Cash, 84-41. 

Where it appeared that there had been an adjustment between parties of conflicting claims 
to land, and agreement that defendant should remain in possession of and cultivate land upon 
payment of part of crop as rent, relation of lessor and lessee existed under contract, which 
is supported by sufficient consideration: Durant v. Taylor, 89-351. 

Hay is ordinarily embraced in word ‘‘crops’’ as used in section, but not, it seems, when it 
is merely a spontaneous growth, as crab-grass sprung up after another crop housed: State v. 
Crook, 132-1053. 

For cases under prior enactment, see Durham y. Speeke, 82-87; Foster v. Penny, 76-131; 
Varney v. Spencer, 72-382; Deaver v. Rice, 20-576. 

Tenant can recover damages for failure of landlord to furnish him with fertilizers which 
he agreed to do: Herring v. Armwood, 130-177. 


‘“‘ADVANCEMENTS.’’ Where landlord either pays for or becomes responsible for sup- 
plies to enable tenant to make a crop, such supplies are advances: Powell v. Perry, 127-22. 
Supplies necessary to make and save crop are such articles as are in good faith furnished to 
and received by tenant for that purpose: Ledbetter v. Quick, 90-276—and proper for court 
to leave it to jury to find whether mule, wagon, etc., were treated as advancements, Ibid. 
When landlord and tenant undertake by collusion and fraud to create indebtedness to former, 
under color of advancements, to prejudice of creditors of tenant, such transaction will not be 
sustained: Ledbetter v. Quick, 90-276. Advancements for which lien is created in favor of 
landlord by section embraces anything of value supplied by landlord to tenant, or cropper, 
in good faith, directly or indirectly, for purpose of making and saving crop: Brown v. Brown, 
109-124—-and where advancements are of such things as in their nature are appropriate and 
necessary to cultivation of crop, as farming implements and work animals, they will be pre- 
sumed to create lien, Ibid—but when they are of articles not in themselves so appropriate and 
necessary, as dry goods and groceries, whether they create a lien depends upon purpose for 
which they are furnished, and it must affirmatively appear that they were made in aid of 
crop, Ibid. Where landlord furnished board to tenant and family while crop was being culti- 
vated, if landlord supplied board so that tenant might make and save crop, nothing to con- 
trary appearing, reasonable value of such board would constitute advancements within mean- 
ing of section: Ibid. 

Where landlord advanced certain cotton seed, etc., to his tenant in 1884, and in 1885 and 
1886 allowed tenant to retain parts of undivided cotton seed and crops as advancements, he 
had a landlord’s lien on such seed and crops: Thigpen v. Maget, 107-39—which took priority 
over lien of tenant’s vendee of crops, who had advanced supplies to tenant, Ibid.—division of 
crop and delivery back to tenant not being necessary to constitute a valid advancement, Ibid. 


LANDLORD’S LIEN. Law implies lien by virtue of section when relation of landlord 
and tenant established: State v. Smith, 106-653. Landlord’s lien superior to all other liens: 
Reynolds v. Taylor, 144-167; Brewer vy. Chappell, 101-251; Wooten vy. Hill, 98-48; Ledbetter 
v. Quick, 90-276. When defendant rents store upon plaintiff’s lands for mercantile purposes 
and land for agricultural purposes, under an entire and indivisible contract to pay stipulated 
sum and certain portion of crops raised on land as entire rent of store and lands, without 
apportionment of any distinct part to be paid for store, plaintiff has a landlord’s lien on all 
products grown on land until entire rent paid: Reynolds y. Taylor, 144-165. Lessee who sub- 
lets land and furnishes supplies to sub-tenants, holds prior lien to mortgagor of crops: Perry 
v. Perry, 127-23. Landlord’s lien under section is released only upon absolute and unqualified 
division to tenant of his share: Jarrell v. Daniel, 114-212—and where landlord and tenant 
through common agent set apart share of crop which tenant was to have whenever advance- 
ments paid on it, and tenant was not to remove such share until lien paid off, there was no 
such division as to divest lien of landlord, Ibid. 

After default by vendee of land to pay purchase money, vendor may by contract become 
landlord of vendee so as to avail himself of landlord's lien given by section, rent, however, 
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to go as credit upon purchase price agreed to be paid for land: Jones v. Jones, 117-254— 
and courts will not declare such contract void, Ibid. 

Section makes judgment for rent a lien on crop: Hargrove y. Harris, 116-419. 

Subrenting does not release landlord’s lien upon crops: State v. Crook, 132-1054; Monta- 
gue vy. Mial, 89-137—though sub-tenant’s crop may thereby be subjected to double lien, that 
of landlord and his immediate lessor, but lien of landlord paramount, Montague v. Mial, 89- 
137; Moore v. Faison, 97-822. 

Where a note is executed for rent of land which the tenant has the option to purchase, 
the owner has a landlord’s lien on the crop: Burwell v. Warehouse Co., 172-79. When land- 
lord and tenant join in a mortgage to a third person and landlord pays the debt, his lien is 
prior to that of the mortgage as against the tenant’s right to have -the property applied: 
Tripp v. Harris, 154-296. 

That lease between lessor and lessee is void does not affect relations existing between lessee 
and sub-tenant as to lien for advancements: Perry v. Perry, 127-23. 

Tenant being estopped from denying that party from whom he leased is his landlord and 
entitled to rents cannot escape landlord’s lien by claiming personal property exemptions out 
of crop: Hamer y. McCall, 121-196; Durham v. Speeke, 82-87. 

Agreement after default between mortgagor and mortgagee that mortgagor was to remain 
in possession as tenant would confer landlord’s lien upon mortgagee: Cooper vy. Kimball, 
123-120. 

Landlord’s lien extends to and includes costs of such legal proceedings as are necessary to 
recover his rents: Slaughter v. Winfrey, 85-159—and as all crops are his until such lien dis- 
charged, tenant has no property therein which he can claim as his constitutional exemption as 
against such costs, Ibid. 

Where lessee sublets part of farm, he becomes lessor to his sub-lessee, and he is entitled to 
same lien on crop which section gives to lessor: Moore y. Faison, 97-322—but original lessor, 
after his lessee has paid him in full, has no lien under section on crop of sub-lessee for ad- 
vances made by him to sub-lessee, Ibid. 

Landlord’s lien may be given up, but contract to give it up, in order to be enforced, must 
be based upon consideration: Sugg v. Farrar, 107-123. Although lien of landlord for ad- 
vances is superior to that of third party making advances to tenant, nevertheless, such priority 
exists only for advances made, or rents accrued, during year in which crops were made, and 
not for balance due for antecedent year: Fleming v. Davenport, 116-153; Ballard v. John- 
son, 114-141. 

Except in case of landlord and tenant, provided for specially by section, lessor has no lien 
upon products of leased property as rent: Howland v. Forlaw, 108-567—it is for all purposes, 
until division, deemed vested in tenant, and his sale to third persons before rent ascertained 
and set apart conveys good title, Ibid. 


POSSESSION AND TITLE TO CROP. All crops raised on land, whether by tenant or 
cropper, are deemed to be vested in landlord, in absence of agreement to contrary, until rent 
and advancements paid: State v. Austin, 123-749; Boone v. Darden, 109-74; Smith yv. Tindall, 
107-88; State v. Smith, 106-654; Durham v. Speeke, 82-90—and an attempt to appropriate 
and carry off crop may be repelled by landlord by force, provided no more force is used than 
necessary to protect his possession, State v. Austin, 123-759. Although constructive posses- 
sion of crop is vested by section in landlord, yet during cultivation, and for all purposes of 
making and gathering crop, actual possession is in tenant until rent and advances become due, 
or division can be had: Jordan v. Bryan, 103-59; State v. Townsend, 170-696. 

For lessor’s protection, as between him and tenant, possession of crop deemed vested in 
lessor: State v. Higgins, 126-1112; State v. Keith, 126-1114; Bridgers v. Dill, 97-222; Kesler 
vy. Cornelison, 98-383—but as between tenant and third parties, tenant entitled to possession 
and crop, Ibid. Until division of crep and possession by tenant of his share, tenant can not 
convey legal title to purchaser: McNeely v. Hart, 32-63. Section gives landlord title to 
crop until rent actually paid (whether claim be reduced to judgment or not) and such title 
not impaired by fact that tenant conveys crop to third person, who takes without notice of 
landlord’s claim: Belcher y. Grimsley, 88-88. Tenant may in good faith, for purpose of pre- 
serving crop, sever it from land and remove it to place of security upon land upon which 
produced, without notice to landlord: State v. Williams, 106-646. 


1037 


2355 LANDLORD AND TENANT—Art. 2 Ch. 46 


Where occupant of land is vendee or mortgagor in default, though he may for some pur- 
poses be considered a tenant at will, he is not a lessee whose crop, under section, is vested in 
landlord: Taylor v. Taylor, 112-27. 

Landlord who has agreed to take portion of crop, or specified sum of money as rental, and 
has received part of rental in money, is entitled to possession of whole crop until rent satisfied: 
McGehee v. Breedlove, 122-277. 

When cropper abandons before maturity, he forfeits all interest in crop, which becomes fully 
the property of landlord: Beacom v. Boing, 126-136. 


DIVISION OF CROP. Cropper cannot convey legal title to his share of crop to third 
person before actual division and appropriation: McNeely v. Hart, 32-63. Where in contract 
between landlord and tenant no time was fixed for division of crop, landlord was not obliged 
to wait until whole crop had been gathered, but had right to bring action for possession of 
crop before it was fully harvested: Rich v. Hobson, 112-79. Proper course, ordinarily, be- 
tween landlord and tenant, is to have crops divided as they are gathered, subject to conven- 
ience and interest of parties, and as soon as reasonably can be. Smith v. Tindall, 107-88. 
Landlord was entitled to have his crop, that is, enough for rent and advancements, gathered 
at time he demands it, and he was not obliged to wait for division until whole crop was 
gathered, Ibid. 

Where, by agreement between landlord and tenant, advances made by former to latter 
should be due and demandable ‘‘when all crops gathered and divided,’’ but no agreement as 
to time when they should be divided, landlord’s right to demand rent and pay for advances 
did not accrue until crop gathered and ready for division: Jordan v. Bryan, 103-59—and 
where he divided corn with tenant, who removed his share thereof, landlord waived and lost 
his lien on defendant’s share, Ibid. 

Where landlord and tenant set apart share of crop for tenant to have upon paying advances 
due upon it, and tenant told not to move such share until lien paid off, there was no such 
division as to divest lien of landlord: Jarrell v. Daniel, 114-212. 


PRIORITY AS BETWEEN LANDLORD AND THIRD PARTY. Landlord’s lien for rent 
and advances is superior to that of third party making advances to tenant: Fleming v. 
Davenport, 116-153; Ballard v. Johnson, 114-141; Spruill v. Arrington, 109-192; Branch v. 
Galloway, 105-193—notwithstanding priority of latter in point of time, Spruill v. Arrington, 
109-192. 

Where it does not appear that mule sold to tenant was part of supplies advanced by land- 
lord, mortgage creditor has prior lien on crop as to it, and landlord could not retain crops for 
its purchase money: Branch v. Galloway, 105-193—use of mule in cultivation of crops not 
necessatily making it an advancement, Ibid. 

Where landlord, who had lien on certain property, directed purchaser of such property from 
tenant to pay purchase money to tenant, but revoked order before same paid, there being no 
consideration for the order, and no change of status of parties, and purchaser afterwards paid 
money to tenant, landlord entitled to recover value of property from purchaser: Sugg vy. 
Farrar, 107-123. 

Landlord liable to account to person advancing supplies to tenant for value of crops in 
excess of his lien: Crinkley v. Egerton, 113-142. 

Landlord’s lien for rent takes priority of mortgage for advancements, especially when 
parties contract that landlord’s lien for rent shall be retained: Crinkley v. Egerton, 113-444. 

After forfeiture, mortgagee can by contract become landlord of mortgagor so as to avail 
himself of landlord’s lien which, though such contract be oral and unregistered, has priority 
over supplies furnished by third persons who by registration of mortgage are fixed with notice 
of mortgagor’s default and mortgagee’s right of entry: Ford v. Green, 121-70. 


REMEDY TO RECOVER POSSESSION. Action will lie, not only where crop removed from 
‘land leased, but also in a case where tenant or cropper or any other person takes crops into 
his absolute possession and denies right of landlord thereto: Livingston v. Farish, 89-140. 
If tenant at any time before satisfying landlord’s liens for rent and advances, removes crop 
or any part of it, he becomes liable civilly and criminally: Jordan v. Bryan, 103-59. Land- 
lord cannot bring claim and delivery for crop before time fixed for division, unless tenant 
about to remove or dispose of crop, or to abandon growing crop: Ibid.; see Smith v. Tindall, 
107-88. 

Landlord may bring claim and delivery to recover possession of crops raised by tenant or 
cropper, where his right of possession denied: Livingston v. Farish, 89-140—or may resort to 
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any other appropriate remedy to enforce his lien for rent due and advances made, Ibid.—and 
may bring action in nature of trover, Alsbrook v. Shields, 67-333. 

Crops produced by tenant being vested in lessor until rents shall be paid, he can maintain 
an action for recovery of an undivided portion, and it is not necessary that he shall specially 
designate in his complaint or affidavit in claim and delivery such undivided part: Boone v. 
Darden, 109-74. 

As to jurisdiction of actions under section, see Durant vy. Tayler, 89-351; Montague yv. Mial, 
89-137; Deloach v. Coman, 90-186; Foster v. Penny, 76-131; State v. Surles, 74-33. 

Section merely referred to in Parker v. Brown, 136-280; Perkins v. Brinkley, 133-158; 
Cooper v. Kimball, 123-124; State v. Ewing, 108-756; Brown v. Miller, 108-395; State v. 
Turner, 106-694; Rouse vy. Wooten, 104-229; State v. Copeland, 86-692. 


2356. Rights of tenant. When the lessor or his assigns gets the actual posses- 
sion of the crop or any part thereof otherwise than by the mode prescribed in the 
preceding section, and refuses or neglects, upon a notice, written or oral, of five 
days, given by the lessee or cropper or the assigns of either, to make a fair divi- 
sion of said crop, or to pay over to such lessee or cropper or the assigns of either, 
such part thereof as he may be entitled to under the lease or agreement, then and 
in that ease the lessee or cropper or the assigns of either is entitled to the reme- 
dies against the lessor or his assigns given in an action upon a claim for the 
delivery of personal property to recover such part of the crop as he, in law and 
according to the lease or agreement, may be entitled to. The amount or quan- 
tity of such crop claimed by said lessee or cropper or the assigns of either, 
together with a statement of the grounds upon which it is claimed, shall be fully 
set forth in an affidavit at the beginning of the action. 

Rev., s. 1994; Code, s. 1755; 1876-7, c. 283, s. 2 

Where cropper dies before harvesting his crop his personal representatives are entitled to 
recover his share of the crop: Parker v. Brown, 136-280. 

When lessee wrongfully deprived of actual possession of crop by lessor, he is left to his 
civil remedy for the breach of trust, should lessor refuse to account: State v. Keith, 126- 
1114—and can resort to claim and delivery after five days notice, State v. Austin, 123-751; 
Boone v. Darden, 109-78; Wilson v. Respass, 86-112. 

Right of cropper to receive his portion of crops is protected by section, which for certain 
purposes creates lien in his favor, and which will be enforced against employer, or landlord, 
or his assigns: Rouse v. Wooten, 104-229—and which has precedence over agricultural liens 
made subsequent to contract, but before crop harvested, Ibid. 

Where landlord took crop into his sole possession, refusing to divide same when demanded, 
on ground that crop was not in condition for division, but not denying tenant’s right to 
division, and crop destroyed by fire while in his possession, tenant cannot maintain action in 
nature of trover against him: Shearin v. Rigsbee, 97-216. 

Lessor has no right, where there is no agreement to that effect, to take actual possession 
from lessee or cropper, and can never do so, except when he ébtains same by action of claim 
and delivery, upon removal of crop by lessee or cropper: State v. Copeland, 86-694. 


2357. Action to settle disputes between parties. When any controversy arises 
between the parties, and neither party avails himself of the provisions of this 
chapter, it is competent for either party to proceed at once to have the matter 
determined in the court of a justice of the peace, if the amount claimed is two 
hundred dollars or less, and in the superior court of the county where the prop- 
erty is situate if the amount so claimed is more than two hundred dollars. 

Rev., s. 1995; Code, s, 1756; 1876-7, c. 283, s. 3. 

Widow of tenant cultivating land on shares, after crop allotted to her in her year’s support, 


may maintain action for conversion against landlord: Parker v. Brown, 136-280—and not 
compelled to resort to remedy prescribed by section, Parker v Brown, 136-287—but may bring 
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civil action to recover value of crops, subject to such deductions as lessor is entitled to by 
reason of advancements, and such damage as he may have sustained by inability of lessee to 


perform contract, Ibid. 

Damages resulting from failure of landlord to furnish fertilizers to his tenant are not too 
remote for consideration: Herring v. Armwood, 130-177. 

Although action under section is wrongfully brought before clerk of court, yet when it gets 
into superior court at term, by appeal or otherwise, latter has jurisdiction of whole cause: 
Elliott v. Tyson, 117-114. 

Special jurisdiction of justices of the peace under section does not extend to torts, but is 
confined to actions for enforcing contracts: Montague v. Mial, 89-137. 

Action by landlord against tenant for recovery of rent, sum demanded not exceeding $200, 
is action upon contract of lease and cognizable in court of justice of the peace: JDeloach v. 


Coman, 90-186. 
As bearing upon section, see Durant vy. Taylor, 89-351. Section discussed in Wilson vy. 


Respass, 86-114. Section referred to in Hlliott v. Tyson, 116-184; State v. Copeland, 86-694. 


2358. Tenant’s undertaking on continuance or appeal. In case there is a con- 
tinuance or an appeal from the justice’s decision to the superior court, the lessee 
or cropper, or the assigns of either, shall be allowed to retain possession of said 
property upon his giving an undertaking to the lessor or his assigns, or the 
adverse party, in a sum double the amount of the claim, if such claim does not 
amount to more than the value of such property, otherwise to double the value 
of such property, with good and sufficient surety, to be approved by the justice 
of the peace or the clerk of the superior court, conditioned for the faithful pay- 
ment to the adverse party of such damages as he shall recover in said action. 

Rev., s. 1995; Code, s. 1756; 1876-7, c. 283, s. 3. 

See annotations under section 2357. 


2359. Crops delivered to landlord on his undertaking. In case the lessee or 
cropper, or the assigns of either, at the time of the appeal or continuance men- 
tioned in the preceding section, fails to give the undertaking therein required, 
then the constable or other lawful officer shall deliver the property into the 
actual possession of the lessor or his assigns, upon the lessor or his assigns giving 
to the adverse party an undertaking in double the amount of said property, to 
be justified as required in the preceding section, conditioned for the forth- 
coming of such property, or the value thereof, in case judgment is pronounced 
against him. 

Rev., Ss. 1996; Code, s. 1757; 1876-7, ¢. 283,s. 4. 

Where lessor solvent and required to give bond of indemnity, court will not restrain him 


from selling crop: Wilson vy. Respass, 86-112. 
Section merely referred to in Rouse v. Wooten, 104-229. 


2360. Crops sold, if neither party gives undertaking. If neither party gives 
the undertaking described in the two preceding sections, it is the duty of the 
justice of the peace or the clerk of the superior court to issue an order to the 
constable or sheriff, or other lawful officer, directing him to take into his pos- 
session all of said property, or so much thereof as may be necessary to satisfy 
the claimant’s demand and costs. and to sell the same under the rules and regu- 
lations prescribed by law for the sale of personal property under execution, and 
to hold the proceeds thereof subject to the decision of the court upon the issue 
or issues pending between the parties. 

Rey., s. 1997; Code, s. 1758; 1876-7, c. 288, s. 5. 
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Landlord’s lien extends to and includes cost of such legal proceedings as are necessary to 
recover rents: Slaughter v. Winfrey, 85-159—and tenant has no property therein which he 
can claim as his constitutional exemption as against such costs, Ibid. 


2361. Tenant’s crop not subject to execution against landlord. Whenever sery- 
ants and laborers in agriculture shall by their contracts orally or in writing be 
entitled, for wages, to a part of the crops cultivated by them, such part shall not 
be subject to sale under executions against their employers, or the owners of the 
land cultivated. 

Rey., s. 1998; Code, s. 1796. 

Section referred to in Tedder vy. R. R., 124-344. 


2362. Unlawful seizure by landlord or removal by tenant misdemeanor. If any 
landlord shall unlawfully, willfully, knowingly and without process of law, and 
unjustly seize the crop of his tenant when there is nothing due him, he shall 
be guilty of a misdemeanor. If any lessee or cropper, or the assigns of either, 
or any other person, shall remove a crop, or any part thereof, from land without 
the consent of the lessor or his assigns, and without giving him or his agent five 
days notice of such intended removal, and before satisfying all the liens held by 
the lessor or his assigns, on said crop, he shall be guilty of a misdemeanor. 

Rev., ss. 8664, 3665; Code, s. 1759; 1876-7, c. 283, s. 6; 1883, c. 83. 


LANDLORD’S LIABILITY. The word ‘‘crop’’ includes that which is ungathered as well 
as gathered, and a charge against the landlord for seizing ‘‘corn growing and unmatured in 
the field’’ is sufficient: State v. Townsend, 170-696. 

It is not essential that the landlord should take forcible or even manual possession of 
tenant’s crop. The offense is complete if he secures such control over crop as to prevent 
tenant’s removing his part in a peaceable manner: State v. Ewing, 108-755. Section cited in 
State v. Williams, 106-649. 


TENANT’S LIABILITY. This section extends to and protects receivers charged with the 
management of lands: State v. Turner, 106-691. Lessor who has sold his interest in crop to 
another, indictable for removing hereunder: State v. Rose, 90-712. 

Tenant cannot set up as a defense the landlord’s breach of contract, whereby he owes the 
landlord nothing: State v. Bell, 136-674, overruling State v. Neal, 129-692. If tenant aids 
and abets subtenant in removing a crop before paying the lien of the landlord, he is guilty: 
State v. Crook, 132-1053. As to punishment, see State v. Powell, 94-920. 

Landlord’s right to lien is not impaired by sub-letting: Montague v. Mial, 89-137. 

See generally: State v. Long, 78-571. As to whether hay is part of crop, see State v. 
Crook, 132-1053. 

Section cited in Jordan vy. Bryan, 103-65; State v. Ewing, 108-756; Ellis v. Hampton, 
123-194. 

INDICTMENT. Sufficiency of, generally: State v. Turner, 106-971; State v. Walker, 87- 
541; State v. Rose, 90-712. Sufficient to aver that the act was done ‘‘wilfully and unlaw- 
fully’’: State v. Pender, 83-651. Should aver removal ‘‘before satisfying all liens held by 
the lessor or his assigns on said crop’’: State v. Merritt, 89-506; State v. Rose, 90-712— 
‘‘without having given any notice of such intended removal’’ is sufficient, State v. Powell, 
94-920. Not necessary to aver that landlord had a lien on said crop: State v. Smith, 106-653 
—not necessary to negative any agreement between the parties that crop should not be subject 
to statutory liens, State v. Turner, 106-691. 


EVIDENCE. Offense not complete unless failure to give notice is proved; and it may be 
proved by any competent evidence; it is not necessary that it be proved by the landlord, his 
agent or assignee: State v. Crowder, 97-432. 

INTENT. The tenant may sever and remove crop, for purpose of preserving it, to a place 
of security upon land upon which it was produced; but if he removes it from land, he is guilty, 
and the intent is not an essential element: State v. Williams, 106-646; see, also, Varner v. 
Spencer, 72-381; compare State v. Pender, 83-651. 
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VARIANCE. State v. Ray, 92-810. No variance where the allegation was that A. was 
owner of the land and the landlord, and the proof was that A. was landlord, but that he rented 
the land of another: State v. Foushee, 117-766. 

COMPARE. Cropper cannot be guilty of larceny for secretly appropriating crop, while it 
is in his possession: State v. Copeland, 86-691; State v. McCoy, 89-466—but he is guilty of 
larceny for such an appropriation after his possession has terminated by delivery to landlord: 
State v. Webb, 87-558; State v. King, 98-649. 


2363. Turpentine and lightwood leases. This chapter shall apply to all leases 
or contracts to lease turpentine trees, or use lightwood for purposes of making 
tar, and the parties thereto shall be fully subject to the provisions and penalties 
of this chapter. 

Rey., s. 1999; Code, s. 1762; 18938, c. 517; 1876-7, c. 283, s. 7. 

Where A. agrees to allow B. to cultivate pine trees where A. lives for a year to enable him 


to make and save turpentine, and for compensation B. is to have one-half of turpentine, this is 
not a lease of land or of trees: Denton v. Strickland, 48-61. 


2364. Mining and timber land leases. If in a lease of land for mining, or of 
timbered land for the purpose of manufacturing the timber into goods, rent is 
reserved, and if it is agreed in the lease that the minerals, timber or goods, or 
any portion thereof, shall not be removed until the payment of the rent, in such 
case the lessor shall have the rights and be entitled to the remedy given by this 
chapter. 


Rey., s. 2000; Code, s. 1763; 1868-9, c. 156, s. 16. 
A timber option or purchase is not a leasehold interest: Timber Co. v. Wells, 171-262. 


Art. 3. Summary EsectMENT 


2365. Tenant holding over may be dispossessed in certain cases. Any tenant 
or lessee of any house or land, and the assigns under the tenant or legal repre- 
sentatives of such tenant or lessee, who holds over and continues in the posses- 
sion of the demised premises, or any part thereof, without the permission of the 
landlord, and after demand made for its surrender, may be removed from such 
premises in the manner hereinafter prescribed in either of the following cases: 


Remedy by summary proceedings in ejectment before justice of peace is restricted to cases 
where relation between parties is that of landlord and tenant: McIver v. R. R., 163-544; Me- 
Donald v. Ingram, 124-272; Hauser v. Morrison, 146-248; McCombs vy. Wallace, 66-481; 
Hughes v. Mason, 84-472. Where relation existing between parties is that of vendor and 
vendee, vendor not entitled to evict vendee by summary proceedings under section: Johnson 
v. Hauser, 82-375; Hauser v. Morrison, 146-248; Riley v. Jordan, 75-180; McCombs y. Wal- 
lace, 66-481. 

Where defendant held under an agreement to pay rent and an option to purchase which he 
had failed to comply with, the section applies: Jerome v. Setzer, 175-391. When vendee un- 
conditionally surrenders his rights under contract of purchase, and enters into contract of lease, 
he may be evicted hereunder, and it is not necessary that he should actually surrender posses- 
sion of land and receive it again at hands of lessor: Riley v. Jordan, 75-180. That vendee 
remained silent when contract of sale of land was mutilated under direction of vendor, is not 
sufficient evidence of abandonment of rights under contract, nor of change of relations from 
vendor and vendee to landlord and tenant to give justice of peace jurisdiction of action to sum- 
marily eject vendee: Boone v. Drake, 109-79. See, also, Hauser v. Morrison, 146-248. 

Where in action under section it appeared that defendant, a slave, entered into possession 
of land as tenant of plaintiff, and in 1865 refused to pay further rent and disclaimed being 
plaintiff’s tenant, he was estopped to deny plaintiff’s title, and plaintiff was entitled to 
recover: Wilson v. James, 79-349. 
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Section does not apply to mortgagor who is allowed to remain in possession, and on demand, 
after default, refuses to surrender possession: Culbreth v. Hall, 159-588; Greer v. Wilbar, 
72-592; MeMillan vy. Love, 72-18. Bargainor in deed of trust, containing stipulations for re- 
tention of possession of land conveyed until sold under terms of trust, and who holds posses- 
sion after sale of premises by trustee, is not such tenant as comes within section: McCombs 
vy. Wallace, 66-481—hence proceedings cannot be taken under section to evict him, Ibid. 

This remedy does not apply when title to land is involved or the equitable rights of the 
parties are to be adjusted: McLaurin v. MeIntyre, 167-350. 

Lessee cannot resist action by lessor for recovery of land, brought after termination of 
lease, by showing superior title in third person or in himself acquired before or after contract: 
Davis v. Davis, 83-71. 

Right of tenant to homestead is no defense to action to recover premises brought by land- 
lord: Abbott v. Cromartie, 72-292. 

When tenant, sued for possession, denies his tenancy, landlord not required to prove de- 
mand for possession, or that term has expired: Springs v. Schenck, 99-551. 

Section merely referred to in Featherstone v. Carr, 132-800; Crinkley v. Egerton, 113-450; 
Cottingham v. McKay, 86-241. 


1. When a tenant in possession of real estate holds over after his term has 
expired. 

Summary proceedings in ejectment before justice under subsection can only be had where 
simple relation of lessor and lessee exists, and there is a holding over after term: McIver v. 
R. R., 163-544; MeDonald v. Ingram, 124-272; Hughes v. Mason, 84-472—and jurisdiction of 
justice excluded where relation is that of mortgagor and mortgagee, or vendor and vendee, 
Ibid.; Culbreth v. Hall, 159-588; Hauser v. Morrison, 146-248; Riley v. Jordan, 75-180; Me- 
Combs v. Wallace, 66-481; Greer v. Wilbar, 72-592; McMillan v. Love, 72-18. 

The issue hereunder is: Was defendant tenant of plaintiff, and does he hold over after 
expiration of tenancy? McDonald v. Ingram, 124-272. ; 

Effect of acceptance of rental for period beyond term, see Vanderford v. Foreman, 129-217. 

Subsection constitutional: Credle v. Gibbes, 65-192. Subsection referred to in Parker v. 
Allen, 84-466; Medlin v. Steele, 75-154. 


2. When the tenant or lessee, or other person under him, has done or omitted 
any act by which, according to the stipulations of the lease, his estate has ceased. 


Summary proceeding under section begun during lessee’s term cannot be maintained where 
contract of lease contained no condition breach of which would authorize reéntry by lessor: 
Meroney v. Wright, 81-390—and mere failure to pay rent upon ‘‘lease at______ dollars a year, 
payable monthly,’’ does not warrant such reéntry: Ibid. 

Subsection referred to in Parker v. Allen, 84-467. See section 2343. 


3. When any tenant or lessee of lands or tenements, who is in arrear for rent, 
or has agreed to cultivate the demised premises and to pay a part of the crop to 
be made thereon as rent, or who has given to the lessor a lien on such crop as 
a security for the rent, deserts the demised premises, and leaves them unoccu- 
pied and uncultivated. 


Rey., s. 2001; Code, ss. 1766, 1777; 4 Geo. II, c. 28; 1868-9, c. 156, s. 19; 1905, ec. 297, 
299, 820. 


2366. Local: Refusal to perform contract ground for dispossession. When any 
tenant or cropper who enters into a contract for the rental of land for the cur- 
rent or ensuing year willfully neglects or refuses to perform the terms of his 
contract without just cause, he shall forfeit his right of possession to the prem- 
ises. This section applies only to the following counties: Alleghany, Anson, 
Beaufort, Bertie, Bladen, Burke, Cabarrus, Camden, Carteret, Caswell, Chat- 
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ham, Chowan, Cleveland, Columbus, Craven, Cumberland, Currituck, Duplin, 
Edgecombe, Franklin, Gaston, Gates, Greene, Halifax, Harnett, Hertford, Hyde, 
Jackson, Johnston, Jones, Lenoir, Martin, Mecklenburg, Montgomery, Nash, 
Northampton, Onslow, Pender, Perquimans, Pitt, Randolph, Robeson, Rock- 
ingham, Rowan, Sampson, Swain, Tyrrell, Union, Wake, Wayne, Washington, 
Wilson, Yadkin. 


Rey., s. 2001, subsec. 4; Code, ss. 1766, 1777; 4 Geo. II, ec. 28; 1868-9, c. 156, s. 19; 1905, 
ee. 297, 299, 820; 1907, cc. 48, 153; 1909, ec. 40, 550. 


2367. Summons issued by justice on verified complaint. When the lessor or 
his assigns, or his or their agent or attorney, makes oath in writing, before any 
justice of the peace of the county in which the demised premises are situated, 
stating such facts as constitute one of the cases above described, and describing 
the premises and asking to be put in possession thereof, the justice shall issue a 
summons reciting the substance of the oath, and requiring the defendant to 
appear before him or some other justice of the county, at a certain place and 
time (not to exceed five days from the issuing of the summons, without the con- 
sent of the plaintiff or his agent or attorney), to answer the complaint. The 
plaintiff or his agent or attorney may in his oath claim rent in arrear, and 
damage for the occupation of the premises since the cessation of the estate of the 
lessee: Provided, the sum claimed shall not exceed two hundred dollars; but if 
he omits to make such claim, he shall not be thereby prejudiced in any other 
action for their recovery. 

Rev., s. 2002; Code, s. 1767; 1868-9, c. 156, s. 20; 1869-70, c. 212. 

Where defendant denies alleged tenancy, it is the duty of justice to proceed and try issue 
of tenancy: Foster v. Penry, 77-160. Provision for renewal in lease gives an equity which 
may be set up as a defense in summary proceedings in ejectment: McAdoo v. Callum, 86-419. 
Tenant may set up in answer any equitable defense which he may have to landlord’s claim: 
Forsythe v. Bullock, 74-135. If he fails to set up the defense that he is not a tenant, but holds 
under an agreement to purchase, whether he can afterwards maintain an action to enforce such 
agreement, see Isler v. Hart, 161-499. 

Question of jurisdiction is not to be determined by matter set up in answer, but court 


should hear evidence upon issue of tenancy: Hahn v. Guilford, 87-172. Section referred to 
in Medlin v. Steele, 75-154. 


2368. Service of summons. The officer receiving such summons shall immedi- 
ately serve it by the delivery of a copy to the defendant or by leaving a copy at 
his usual or last place of residence, with some adult person, if any such be 
found there; or, if the defendant has no usual place of residence in the county 
and cannot be found therein, by fixing a copy on some conspicuous part of the 
premises claimed. 

Reyv., s. 2003; Code, s. 1768; 1868-9, c. 156, s. 21. 


2369. Judgment by default or confession. The summons shall be returned 
according to its tenor, and if on its return it appears to have been duly served, 
and if the defendant fails to appear, or admits the allegations of the complaint, 
the justice shall give judgment that the defendant be removed from, and the 
plaintiff be put in possession of, the demised premises; and if any rent or dam- 
ages for the occupation of the premises after the cessation of the estate of the 
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lessee, not exceeding two hundred dollars, be claimed in the oath of the plaintiff 
as due and unpaid, the justice shall inquire thereof, and give judgment as he 
may find the fact to be. 

Rey., s. 2004; Code, s. 1769; 1868-9, ec. 156, s. 22. 


2370. Trial by justice; jury trial; judgment; execution. If the defendant by 
his answer denies any material allegation in the oath of the plaintiff, the justice 
shall hear the evidence and give judgment as he shall find the facts to be. If 
either party demands a trial by jury, it shall be granted under the rules pre- 
scribed by law for other trials by jury before a justice; and if the jury finds 
that the allegation in the plaintiff’s oath, which entitles him to be put in pos- 
session, is true, the justice shall give judgment that the defendant be removed 
from and the plaintiff put in possession of the demised premises, and also for 
such rent and damages as shall have been assessed by the jury, and for costs; 
and shall issue his execution to carry the judgment into effect. 

Rev., s. 2005; Code, s. 1770; 1868-9, c. 156, s. 23. 


Judgment for tenant is not an estoppel on landlord to extent of precluding him from show- 
ing in subsequent action advancements made prior to eviction to which he was entitled: Bur- 
well vy. Brodie, 134-540. Judgment for plaintiff is an estoppel as to the question of tenancy, 
and defendant cannot restrain the execution of the judgment: Isler v. Hart, 161-499. 


2371. Damages assessed to trial. On appeal to the superior court, the jury 
trying the issue joined shall assess the damages of the plaintiff for the detention 
of his possession to the time of the trial in that court, and judgment for the rent 
in arrear and for the damages assessed may, on motion, be rendered against the 
sureties to the appeal. 

Rev., s. 2006; Code, s. 1775; 1868-9, c. 156, s. 28. 


Where an appeal is taken to superior court, rents and damages may be recovered against 
defendant and his sureties to the time of trial: Dunn v. Patrick, 156-248. 
Section referred to in Nesbitt v. Turrentine, 83-538. 


2372. Rent and costs tendered by tenant. If, in any action brought to recover 
the possession of demised premises upon a forfeiture for the nonpayment of 
rent, the tenant, before judgment given in such action, pays or tenders the rent 
due and the costs of the action, all further proceedings in such action shall 
eease. If the plaintiff further prosecutes his action, and the defendant pays 
into court for the use of the plaintiff a sum equal to that which shall be found 
to be due, and the costs, to the time of such payment, or to the time of a tender 
and refusal, if one has occurred, the defendant shall recover from the plaintiff 
all subsequent costs; the plaintiff shall be allowed to receive the sum paid into 
court for his use, and the proceedings shall be stayed. 

Rev., s. 2007 ; Code, s. 1773; 4 Geo. II, c. 28, s. 4; 1868-9, c. 156, s. 26. 


Tender by tenant of rent accrued after termination of lease does not preclude landlord from 
recovering possession: Vanderford v. Foreman, 129-217. Acceptance by landlord of rent 
accruing after termination of lease, after suit for possession, does not preclude landlord from 
recovering: Ibid. 


2373. Undertaking on appeal; when to be increased. Wither party may appeal 
from the judgment of the justice, as is prescribed in other cases of appeal from 
the judgment of a justice; but no execution commanding the removal of a 
defendant from the possession of the demised premises shall be suspended until 
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the defendant gives an undertaking in an amount not less than one year’s rent of 
the premises, with sufficient surety, who shall justify and be approved by the 
justice, to be void if the defendant pays any judgment which in that or any other 
action the plaintiff may recover for rent, and for damages for the detention of 
the land. At any term of the superior court of the county in which such appeal 
is docketed after the lapse of one year from the date of the filing of the under- 
taking above mentioned, the tenant, after legal notice to that end has been duly 
executed on him, may be required to show cause why said undertaking should 
not be increased to an amount sufficient to cover rents and damages for such 
period as to the court may seem proper, and if such tenant fails to show proper 
cause and does not file such bond for rents and damages as the court may direct, 
or make affidavit that he is unable so to do and show merits, his appeal shall be 
dismissed and the judgment of the justice of the peace shall be affirmed. 

Rey., s. 2008; Code, s. 1772; 1868-9, c. 156, s. 25; 18838, c. 316. 

Where enjoined from bringing actions upon each installment of rent as vexatious, such 
person not precluded thereby from issuing execution on judgment for recovery of property 
after expiration of lease: Featherstone v. Carr, 134-66. As to action against sureties on un- 
dertaking, see Blackmore v. Winders, 144-212. Should bonds become impaired, or if litigation 
should become protracted to such an extent as to require additional security to protect plaintiffs 
in their rents, superior court can require additional security under section: Featherstone vy. 
Carr, 132-802. Justice has discretion as to sufficiency of surety upon undertaking, which judge 
will not review in absence of any suggestion that justice acted dishonestly or capriciously: 


Steadman v. Jones, 65-388. As bearing upon section, see Rollins v. Henry, 76-269; Dunn y. 
Patrick, 156-248. 


2374. Restitution of tenant, if case quashed, etc., on appeal. If the proceed- 
ings before the justice are brought before a superior court and quashed, or 
judgment is given against the plaintiff, the superior or other court in which final 
judgment is given shall, if necessary, restore the defendant to the possession, 
and issue such writs as are proper for that purpose. 

Reyv., s. 2009; Code, s. 1774; 1868-9, c. 156, s. 27. 

As to writ of restitution generally, see Railroad v. Railroad, 108-304. Where party put out 
of possession of land under judgment which is afterwards reversed or set aside, court will re- 
store party to possession of land: Lytle v. Lytle, 94-522. Where in action before justice 
judgment rendered for plaintiff, who was put into possession, but on appeal to superior court, 
judgment for defendant, defendant entitled to writ of restitution as part of judgment: Me- 
roney v. Wright, 84-336. Whenever party put out of possession by process of law, and pro- 
ceedings adjudged void, order for writ of restitution is part of judgment, and should be made: 
Perry v. Tupper, 70-538. 


2375. Damages to tenant for dispossession, if proceedings quashed, etc. If, 
by order of the justice, the plaintiff is put in possession, and the proceedings 
shall afterwards be quashed or reversed, the defendant may recover damages 
of the plaintiff for his removal. 

Rey., s. 2010; Code, s. 1776; 1868-9, c. 156, s. 30. 

Under section, tenant who secures reversal of summary proceedings against him may have 


damages for eviction assessed in original or in a separate action: Burwell v. Brodie, 134-540. 
As to complaint in action hereunder, see Ibid. 
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Art. 4. Forms 


2376. Forms sufficient. The following forms, or substantially similar, shall 
be sufficient in all proceedings under this chapter: 


OATH OF PLAINTIFF 


NOPtivGgtonnae. seer. oe min tee Ze ets eepete, CL aaE County. 
A. B., plaintiff, 
against Summary proceedings in ejectment. 


C. D., defendant. 


The plaintiff (his agent or attorney) maketh oath that the defendant entered into the 
possession of a piece of land in said county (describe the land) as a lessee of the plaintiff 
(or as lessee of EK. F., who, after the making of the lease, assigned his estate to the plain- 
tiff, or otherwise, as the fact may be) ; that the term of the defendant expired on the —---~ 
CAs OLE See ees oe ree 19____ (or that his estate has ceased by nonpayment of rent, or 
otherwise, as the fact may be); that the plaintiff has demanded the possession of the 
premises of the defendant, who refused to surrender it, but holds over; that the estate of 
the plaintiff is still subsisting, and the plaintiff asks to be put in possession of the premises. 


TRH GM LAU tithe Cla LS ge = ee ee dollars for rent of the premises from the —_____ day 
OL ee ee ee ee Loe, LO;LNG so Cay - Ole Sees ate ea = 1922 2s anda lSOpec es 8 
dollars for the occupation of the premises since the ------ Oay,0lges oe oe i KS peony 
to the date hereof. A. B., plaintiff. 

Subscribed and sworn to before me, this ~----~- Gay Of teenie, oF nae eas 19 eRe 

Ale, 16a dle 18 
SUMMONS 
NontheCarolinase=s sees. e oe County. 
A. B., plaintiff, 
against Summary proceedings in ejectment. 
C. D., defendant. 

A. B. (his agent or attorney) having made and subscribed before me the oath, a copy 
of which is annexed, you are required to appear before me on the ---- day of ~--------- 
19 EM ata Ee EEL de RIA Rae 1 , then and there to answer the complaint; otherwise judg- 
ment will be given that you be removed from the possession of the premises. 

Witness myanandsangesed sthishta. sud ay, Oftee asses sent eee SHOE ee 


Jk de ba (peal). 
To C. D., defendant. 


The justice attaches the oath of the plaintiff to the summons and delivers 
them, and a copy of both of them, to the officer, and makes the following entry 
on his docket, or varies it according to the facts: 


DOCKET ENTRIES 


A.B., plaintiff, 
against Summary proceedings in ejectment for (describe the premises). 
C. D., defendant. 
Oath’ of plaintiff ‘(his*agent orattorney) filed on the —--- day of —--2.- 22-2. fee 
Bilaintitteelalm sees Gollarsporrent, [Lome == (BOY aye ee man seecenee eee 
dollars for occupation from —--_-----_- toweee eee 
Sirona) TSS WIS —— ORRY Ol So ees eae ene Weta Wee aes , constable 


(or sheriff, as the case may be). 
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The officer serves the summons and returns it to the justice with the oath 
of the plaintiff, and with his return indorsed : 


RETURN OF OFFICER 


On this day I served the within summons on the defendant, C. D., by delivering him a 
copy thereof, and of the oath of A. B., annexed (or by leaving a copy thereof and the oath 
of A. B. at the usual place of residence of the defendant C. D., with an adult found there) 
(or the said C. D. not being found in my county, and having no usual or last place of 
residence therein) (or no adult person being found at his usual or last place of residence, 
by posting a copy of the summons and of the oath of A. B., annexed, on a conspicuous part 
of the premises claimed). N. M., Constable. 

The 22 E da Ve OLAS ete sae ee eee ee 1 Oe 


RECORD TO BE ENTERED ON DOCKET 


A. B., plaintiff, 
against Summary proceedings in ejectment. 
C. D., defendant. 


It appearing that the summons, with a copy of the oath of the plaintiff (his agent or 
attorney), was duly served on defendant,* and whereas the defendant fails to appear (or 
admits the allegations of the plaintiff), I adjudge that the defendant be removed from and 
the plaintiff put in possession of the premises described in the oath of the plaintiff. I also 


adjudge that the plaintiff recover of defendant ~_--_---_-_ dollars for rent from the —-_- 
CLE YixO Lees eee een ose COLL NC na VaO Lee ee pea Ik! Sete tps 0 yee 
dollars for damages for occupation of the premises from the ---_ day of ~------------- . 
192835) tosthisiday,and == - === COWMAESELOLMISTCOSUS a Lhe meee nC a Vn O Lee een plo meee 


If the defendant admits part of the allegations of plaintiff, but not all, the 
judgment must be varied accordingly ; for example: follow the foregoing to the 
asterisk (*), and then proceed: 


And whereas the defendant appears and admits the first and second allegations of the 
plaintiff, and denies the residue; and whereas both parties waived a trial by jury, I 
heard evidence upon the matters in issue, and find (here state the findings on the matters 
in issue separately). 


Supposing the findings are for the plaintiff, the record would proceed: 


J therefore adjudge that the defendant (and so on from the asterisk (*). 


If either party demands a jury, the record will proceed from the asterisk (*) 
as follows: 

And whereas the plaintiff (or defendant, as the case may be) demanded a trial of the 
issues joined by a jury, I caused a jury to be summoned, to wit: (here give the names of 
the jurors summoned) from whom the following jury was duly impaneled, to wit: (here 
state the names of the six jurors impaneled), who find (here state the verdict of jury; 
if they find all the issues for the plaintiff, say so; if any particular issues, say so; also 
state the sums assessed by them for rent and for occupation to trial). Therefore, I adjudge, 
etc. (as in form No. 5, from asterisk (*). 


If either party appeals, the justice will enter on his docket as follows, altering 
the entry according to the facts: 


RECORD OF APPEAL 


From the foregoing judgment the plaintiff (or defendant, as the case may be) prayed an 
appeal to the next superior court of said county, which is allowed. 
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EXECUTION ON JUDGMENT FOR PLAINTIFF 


A. B., plaintiff, 
AOS ene ee ee eee ee County. 
C. D., defendant. 


The State of North Carolina, to any lawful officer of said county—Greeting : 


You are hereby commanded to remove C. D. from, and put A. B. in, the possession of a 
certain piece of land (here describe it as in the oath of plaintiff). You shall also make 
out the goods and chattels, lands and tenements, of said defendant ~-_--------- dollars, 
with interest from the __--_-_ day OPeo2 Zan kes , 19_-_--_, to the day of payment, which 
the plaintiff lately recovered of the defendant as rent and damages, and the further sum 
Ole dollars as costs, in said action. Return this writ, with a statement of your 
proceedings thereon, before me (state when and where according to general law respecting 
justices’ executions). 


Witness my hand and seal, this _____-_ day; OffSs ah etems _ Shee Se yt 
BR Sa EEE spor pip ee hl pet a Le (Seal.) 
BOND TO STAY EXECUTION 

Wier chien Undersiened ssa eee ANS ee eee eee ee , acknowledge ourselves 
iIndehtedhtope wows. eee ee hn WORN OH aaa dollars: 

Witness our hands and seals, this the _______-_ (La Vg Ol eae ee ee ee RNa, B29 BS ee 

Whereas on the _-_--_-- Ca VicO Lem eeete mee Seem. Aces 1LOo ae belOrege ee ee ee 
2 J UStLICerOL the Peace 1 Oke == ea ene county, A. B. recovered a judgment against C. D. 
LOL ee en ee ANCE OL Meee eaten dollars damages for the detention of said 
real estate from the ________ Cay. Ole ee eee eee peal, 4 Bs dG peeshesc id Ora AYES, captain 
Caysolras ee Ee Fe eee RAG Oanl OS ese wand whereas tierisald * eee eee eee nae 
prayed an appeal to the superior court from said judgment, and also asks that execution on 
said judgment shall be suspended: Now, therefore, if the said __--__----_-_------- shall 
pay any judgment which, in this or in any other action, the said ______-___________ may 


recover for the rent of said premises, and for damages for detention thereof, then this 
obligation shall be void; otherwise to remain in full force and virtue. 
rperectses: Olt id saritn, lee eee aS ee ee eee (Seal. ) 
233 55S Ses ee ee et (Seal. ) 
gt ah A ig pa i (Seal. ) 


STAY OF EXECUTION 


The State of North Carolina, to any officer having an execution in favor of A. B., plaintiff, 
vy. ©. D., defendant, in a summary proceeding in ejectment, signed by----------------- 
The defendant having given bond to me, as required by law, on his appeal to the superior 
COUTTEOL Fees nen SENS county, in the above case, you will stay further proceedings upon 
said execution and immediately return the same to me, with a statement of your action 
under it. 
Witness my hand and seal this -_---_- Ca yioti Sate eaet hy ee Ss LO Leas 
CeDedetendants. PO Wl) Cacnwe eee 422s" WAS re oto he eA peels iJ.7Putt (Seal) 


CERTIFICATE ON RETURN OF APPEAL 


The annexed are the original oath, summons and other papers, and a copy of the record 
of the proceedings in the case of a summary proceeding in ejectment, A. B., plaintiff, v. 
Oy D.;.defendant.  ... (Aw Pp, 3%, #RaEpha Schemes Bee) Is , J. P. (Seal.) 


(Here state all the costs, to whom paid or due, and by whom.) 
(All the papers must be attached.) 


Rey., s. 2011; Code, s. 1780. 
Notre.—For requirement of leases in writing, see Contracts Requiring Writing, s. 988. 
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CHAPTER 47 


LAND REGISTRATION 


ART. 1. NATURE OF PROCEEDING. 


2377. Jurisdiction in superior court. 
2378. Proceedings in rem; vests title. 
2379. Rules of practice prescribed by attorney-general. 


ART. 2. OFFICERS AND FEES. 


2380. Examiners appointed by clerk. 
2381. Fees of officers. 


ART. 38. PROCEDURE FOR REGISTRATION. 


2382. Who may institute proceedings. 

2383. Land lying in two or more counties. 
2384. Petition filed ; contents. 

2385. Summons issued and served; disclaimer. 
2386. Notice of petition published. 

2387. Hearing and decree. 

2388. Effect of decree; approval of judge. 


ArT. 4. REGISTRATION AND EFFECT. 


2389. Manner of registration. 

2390. Certificate issued. 

2391. Certificates numbered; entries thereon. 

2392. New certificate issued, if original lost. 

2393. Registered owner’s estate free from adverse claims; exceptions. 
2394. Adverse claim existing at initial registry; affidavit. 

2395. Decree and registration run with the land. 

2396. No right by adverse possession. 

2397. Jurisdiction of courts; registered land affected only by registration. 
2398. Priority of right. 

2399. Compliance with this chapter due registration. 


ArT. 5. ADVERSE CLAIMS AND CORRECTIONS AFTER REGISTRATION. 
2400. Limitations. 
2401. Adverse claim subsequent to registry; affidavit of claim prerequisite to enforce- 
ment; limitations. 
2402. Suit to enforce adverse claim; summons and notice necessary. 
2403. Judgment in suit to enforce adverse claim; register to file. 
2404. Correction of registered title; limitation of adverse claims. 


ArT. 6. METHODS OF TRANSFER. 


2405. When whole of land conveyed. 

2406. Conveyance of part of registered land. 

2407. Duty of register of deeds upon part conveyance. 
2408. Subdivision of registered estates. 

2409. References and cross-references entered on register. 
2410. When land conveyed as security. 

2411. Owner’s certificate presented with transfer. 

2412. Transfers probated; partitions; contracts. 

2413. Certified copy of order of court noted. 

2414. Production of owner’s certificate required. 

2415. Registration notice to all persons. 

2416. Conveyance of registered land in trust. 

2417. Authorized transfer of equitable interest registered. 


lord 


ArT. 7. LIENS UPON REGISTERED LANDS. 
2418. Docketed judgments. 
2419. Notice of delinquent taxes filed. 
2420. Sale of land for taxes; redemption. 
2421. Sale of unredeemed land; application of proceeds. 


1050 


2377 LAND REGISTRATION—Arr. 1 Ch. 47 


ArT. 8. ASSURANCE FUND. 
2422. Assurance fund provided ; investment. 
2423. Action for indemnity. 
2424. Satisfaction by third person or by treasurer. 
2425, Payment by treasurer, if assurance fund insufficient. 
2426. Treasurer subrogated to rights of claimant. 
2427. Assurance fund not liable for breach of trust; limit of recovery. 
2428. Statute of limitations as to assurance fund. 


Art. 1. Nature or PROCEEDING 


2377. Jurisdiction in superior court. For the purpose of enabling all persons 
owning real estate within this state to have the title thereto settled and regis- 
tered, as prescribed by the provisions of this chapter, the superior court of the 
county in which the land lies in the state shall have exclusive original jurisdic- 
tion of all petitions and proceedings had thereupon, under the rules of practice 
and procedure prescribed for special proceedings except as herein otherwise 
provided. 

19138, ec. 90, s. 1. 

General purpose and history of the statute explained. Dillon v. Broeker, 178-65; Cape 
Lookout Co. v. Gold, 167-63. 

This statute is remedial in its nature and should be liberally construed to carry out its intent: 
Dillon v. Broeker, 178-65. The power of the court as to making parties and allowing amend- 
ments the same as in other proceedings: Mfg. Co. v. Spruill, 169-618. 


2378. Proceedings in rem; vests title. The proceedings under any petition for 
the registration of land, and all proceedings in the court in relation to regis- 
tered land, shall be proceedings in rem against the land, and the decrees of the 
court shall operate directly on the land, and vest and establish title thereto in 
accordance with the provisions of this chapter. 

1913;c. 90, S22: 


2379. Rules of practice prescribed by attorney-general. The attorney-general, 
with the approval of the supreme court, shall from time to time make, change, 
revise and revoke rules of practice in the superior court for the administration 
of this chapter. He shall in like manner prescribe forms for use in such court, 
and in the notation of the registry of titles of memorials, claims, liens, lis pen- 
dens, and all other involuntary charges upon and to such registered lands. 
Whenever a question shall arise in the administration of this chapter as to the 
proper method of protecting or asserting any right or interest under the law, and 
the method of procedure is in doubt, it shall be the duty of the clerk or register 
of deeds to notify the attorney-general, who, with the approval of the supreme 
court, shall prescribe a rule covering such ease. 

1913, ec. 90, s. 31. 


Art. 2. Ovrricers AND FEEs 


2380. Examiners appointed by clerk. The clerk of the superior court of each 
county shall appoint three or more examiners of titles, who shall be licensed at- 
torneys at law, residing in the state of North Carolina. They shall qualify by 
taking oath before the clerk to faithfully discharge the duties of such office, which 
oath shall be filed in the office of the clerk. The term of office shall be two years. 
Examiners of titles shall have and exercise the jurisdiction and perform the 
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duties hereinafter prescribed, and receive the fees herein provided. They shall 
not appear in or have any connection with any proceeding instituted under the 
provisions of this chapter, and they shall be subject to removal at will by such 
clerk or judge of the superior court. 

1913, c. 90, s. 3; 1917, ©. 63. 


2381. Fees of officers. The fees to be allowed the clerks and sheriffs in this 
proceeding shall be the same as now allowed by law to clerks and sheriffs in 
other special proceedings. The examiner hereinbefore provided for shall receive, 
as may be allowed by the clerk, a minimum fee of five dollars for such examina- 
tion of each title of property assessed upon the tax books at the amount of five 
thousand dollars or less; for each additional thousand dollars of assessed value 
of property so examined he shall receive fifty cents; for examination outside of 
the county he shall receive a reasonable allowance. There shall be allowed to 
the register of deeds for copying the plot upon registration of titles book one 
dollar; for issuing the certificate and new certificates under this chapter, fifty 
cents for each; for noting the entries or memorandum required and for the 
entries noting the cancellation of mortgages and all other entries, if any, herein 
provided for, a total of twenty-five cents for the entry or entries connected with 
one transaction. The county or other surveyor employed under the provi- 
sions of this chapter shall not be allowed to charge more than forty cents per 
hour for his time actually employed in making the survey and the map, except 
by agreement with the petitioner: Provided, however, that a minimum fee of 
two dollars in any case may be allowed. 

There shall be no other fees allowed of any nature except as herein provided, 
and the bond of the register, clerk and sheriff shall be lable in case of any 
mistake, malfeasance, or misfeasance as to the duties imposed upon them by this 
chapter in as full a manner as such bond is now liable by law. 

1918, c. 90, s. 80. 


Art. 3. ProcepurE ror REGISTRATION 


2382. Who may institute proceedings. Any person, being in the peaceable pos- 
session of land within the state and claiming an estate of inheritance therein, 
may prosecute a special proceeding in rem against all the world in the superior 
court for the county in which such land is situate, to establish his title thereto, 
to determine all adverse claims and have the title registered. Any number of 
the separate parcels of land claimed by the petitioner may be included in the 
same proceeding, and any one parcel may be established in several parts, each 
of which shall be clearly and accurately described and registered separately, 
and the decree therein shall operate directly upon the land and establish and 
vest an indefeasible title thereto. Any person in like possession of lands within 
the state, claiming an interest or estate less than the fee therein, may have his 
title thereto established under the provisions of this chapter, without the regis- 
tration and transfer features herein provided. 

1918,,c. 90, s. 4. 


2383. Land lying in two or more counties. In every proceeding to register 
title, in which it is alleged in the petition or made to appear that the land therein 
described, whether in one or more parcels, is situated partly in one county and 
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partly in another, or is situated in two or more counties, that is to say, when an 
entire tract, or two or more entire tracts, are situated in two or more counties 
(but not separate or several tracts situated in different counties) it shall be 
competent to institute the proceedings before the clerk of the superior court of 
any county in which any part of such tract lying in two or more counties is 
situated, and said clerk shall have jurisdiction both of the parties and of the 
subject-matter as fully as if said land was situated wholly in his county; but 
upon the entry of a final decree of registration of title, the clerk by or before 
whom the same was rendered shall certify a copy thereof to the register of deeds 
of every county in which said land or any part thereof is situated, and the same 
shall be there filed and recorded; and every such register of deeds, upon demand 
of the person entitled and payment of requisite fees therefor, shall issue and 
deliver a certificate of title for that part of said land situated in his county. 
This section shall apply and become effective in all cases or proceedings hereto- 
fore conducted before any clerk of the superior court of this state for registration 
of title, as in this chapter authorized, when the land described in the petition as 
an entire tract was situated in two or more counties, as aforesaid; and upon the 
filing and recording of a certified copy of the final decree or decree of registration 
therein, the register of deeds shall issue and deliver a certificate of title to the 
present owner or person entitled to the same, for that part of the land situated in 
his county, as aforesaid, upon payment or tender of proper fees therefor. 
19195 c..82, S.71. 


2384. Petition filed; contents. Suit for registration of title shall be begun by 
a petition to the court by the persons claiming, singly or collectively, to own or 
have the power of appointing or disposing of an estate in fee simple in any land, 
whether subject to liens or not. Infants and other persons under disability 
may sue by guardian or trustee, as the case may be, and corporations as in other 
cases now provided by law; but the person in whose behalf the petition is made 
shall always be named as petitioner. The petition shall be signed and sworn 
to by each petitioner, and shall contain a full description of the land to be 
registered as hereinafter provided, together with a plot of same by metes and 
bounds, corners to be marked by permanent markers of iron, stone or cement; 
it shall show when, how and from whom it was acquired, and whether or not it 
is now occupied, and if so, by whom; and it shall give an account of all known 
liens, interest, equities and claims, adverse or otherwise, vested or contingent, 
upon such land. Full names and addresses, if known, of all persons who may 
be interested by marriage or otherwise, including adjoining owners and occu- 
pants, shall be given. If any person shall be unable to state the metes and 
bounds, the clerk may order a preliminary survey. 

1913 G) GOP Siro: 


2385. Summons issued and served; disclaimer. The clerk of the court shall 
issue a summons directed to the sheriff of every county in which persons named 
as interested may reside, such persons being made defendants, and the sum- 
mons shall be returnable as in other cases of special proceedings, except that the 
return shall be at least sixty days from the date of the summons. The summons 
shall be served at least ten days before the return thereof and the return re- 
corded in the same manner as in other special proceedings; and all parties under 


1053 


2386 LAND REGISTRATION—Aarrt. 3 Ch. 47 


disabilities shall be represented by guardian, either general or ad litem. If 
the persons named as interested are not residents of the state of North Carolina, 
and their residence is known, which must appear by affidavit, the sammons must 
be served on such nonresidents as is now prescribed by law for service of sum- 
mons on nonresidents. 

Any party defendant to such proceeding may file a disclaimer of any claim 
or interest in the land described in the petition, which shall be deemed an admis- 
sion of the allegations of the petition, and the decree shall bar such party and 
all persons thereafter claiming under him, and such party shall not be liable for 
any costs or expenses of the proceeding except such as may have been incurred 
by reason of his delay in pleading. 

1913, ¢c. 90, s. 6. 


2386. Notice of petition published. In addition to the summons issued, pre- 
scribed in the foregoing section, the clerk of the court shall, at the time of issuing 
such summons, publish a notice of the filing thereof containing the names of the 
petitioners, the names of all persons named in the petition, together with a short 
but accurate description of the land and the relief demanded, in some secular 
newspaper published in the county wherein the land is situate, and having gen- 
eral circulation in the county ; and if there be no such paper, then in a newspaper 
in the county nearest thereto and having general circulation in the county 
wherein the land lies, once a week for eight issues of such paper. The notice shall 
set forth the title of the cause and in legible or conspicuous type the words ‘‘To 
whom it may concern,’’ and shall give notice to all persons of the relief demanded 
and the return day of the summons: Provided, that no final order or judgment 
shall be entered in the cause until there is proof and adjudication of publication 
as in other cases of publication of notice of summons. The provisions of this 
section, in respect to the issuing and service of summons and the publication of the 
notice, shall be mandatory and essential to the jurisdiction of the court to proceed 
in the cause: Provided, that the recital of the service of summons and publication 
in the decree or in the final judgment in the cause, and in the certificate issued 
to the petitioner as hereinafter provided, shall be conclusive evidence thereof. 

191Sse) 9028s 191 Sy CHAQSS Sate 919 Nees D sm 2: 

What is sufficient publication of notice: Cape Lookout Co. v. Gold, 167-63. 


2387. Hearing and decree: 

1. Referred to examiner. Upon the return day of the summons the petition 
shall be set down for hearing upon the pleadings and exhibits filed. If any 
person claiming an interest in the land described in the petition, or any lien 
thereon, shall file an answer, the petition and answer, together with all exhibits 
filed, shall be referred to the examiner of titles, who shall proceed, after notice to 
the petitioner and the persons who have filed answer or answered, to hear the 
cause upon such parol or documentary evidence as may be offered or called for 
and taken by him, and in addition thereto make such independent examination 
of the title as may be necessary. Upon his request the clerk shall issue a com- 
mission under the seal of the court for taking such testimony as shall be beyond 
the jurisdiction of such examiner. 


2. Hxaminer’s report. The examiner shall, within thirty days after such 
hearing, unless for good cause the time shall be extended, file with the clerk 
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a report of his conclusions of law and fact, setting forth the state of such title, 
any liens or encumbrances thereon, by whom held, amount due thereon, together 
with an abstract of title to the lands and any other information in regard thereto 
affecting its validity. 


3. Exceptions to report. Any of the parties to the proceeding may, within 
twenty days after such report is filed, file exceptions, either to the conclusious of 
law or fact. Whereupon the clerk shall transmit the record to the judge of the 
superior court for his determination thereof; such judge may on his own motion 
certify any issue of fact arising upon any such exceptions to the superior court 
of the county in which the proceeding is pending, for a trial of such issue by 
jury, and he shall so certify such issue of fact for trial by jury upon the demand 
of any party to the proceeding. If, upon consideration of such record, or the 
record and verdict of issues to be certified and tried by jury, the title be found 
in the petitioner, the judge shall enter a decree to that effect, ascertaining all 
limitations, liens, ete., declaring the land entitled to registration accordingly, 
and the same, together with the record, shall be docketed by the clerk of. the 
court as in other cases, and a copy of the decree certified to the register of deeds 
of the county for registration as hereinafter provided. Any of the parties may 
appeal from such judgment to the supreme court, as in other special pro- 
ceedings. 


4. No judgment by default. No judgment in any proceeding under this 
chapter shall be given by default, but the court must require an examination 
of the title in every instance except as respects the rights of parties who, by 
proper pleadings, admit the petitioner’s claim. If, upon the return day of the 
summons and the day upon which the petition is set down for hearing, no 
answer be filed, the clerk shall refer the same to the examiner of titles, who 
shall, after notice to the petitioner, proceed to examine the title, together with all 
liens or encumbrances set forth or referred to in the petition and exhibits, and 
shall examine the registry of deeds, mortgages, wills, judgments, mechanic liens 
and other records of the county, and upon such examination he shall, as herein- 
before provided, report to the clerk the condition of the title, with a notice of 
liens or encumbrances thereon. The examiner shall have power to take and call 
for evidence in such case as fully as if the application were being contested. If 
the title shall be found to be in the petitioner, the clerk shall enter a decree to 
that effect and declaring the land entitled to registration, with entry of any 
limitations, liens, ete., and shall certify the same for registration, as herein- 
before provided, after approval by the judge of the superior court. 

1913, c. 90, s. 8. 


2388. Effect of decree; approval of judge. Every decree rendered as herein- 
before provided shall bind the land and bar all persons and corporations claiming 
title thereto or interest therein; quiet the title thereto, and shall be forever bind- 
ing and conelusive upon and against all persons and corporations, including the 
state of North Carolina and the state board of education, whether mentioned by 
name in the order of publication, or included under the general description, ‘‘to 
whom it may concern’’; and every such decree so rendered, or a duly certified 
copy thereof, as also the certificate of title issued thereon to the person or corpo- 
ration therein named as owner, or to any subsequent transferee or purchaser, 
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shall be conclusive evidence that such person or corporation is the owner of the 
land therein described, and no other evidence shall be required in any court of 
this state of his or its right or title thereto. It shall not be an exception to such 
conclusiveness that the person is an infant, lunatic or is under any disability, 
but such person may have recourse upon the indemnity fund hereinafter pro- 
vided for, for any loss he may suffer by reason of being so concluded. Such 
decree shall, in addition to being signed by the clerk of the court, be approved 
by the judge of the superior court, who shall review the whole proceeding and 
have power to require any reformation of the process, pleading, decrees or 
entries. 
1OISRCROO TSH OS OLD eC oc Nao: 


In a suit brought to sell property under this statute, if the requirements are fully met the 
deed by the commissioners cuts off the rights of all persons, when an attorney is appointed to 
represent possible contingent interests under section 1744: Dillon v. Broeker, 178-65. 

Power of the judge as to review of proceedings, allowing amendments, etc.: Mfg. Co. v. 
Spruill, 169-618. 


Art. 4. Req@istRaATION AND EFFrect 


2389. Manner of registration. The county commissioners of each county shall 
provide for the register of deeds in the county a book, to be called Registration 
of Titles, in which the register shall enroll, register and index, as hereinafter 
provided, the decree of title before mentioned and the copy of the plot contained 
in the petition, and all subsequent transfers of title, and note all voluntary 
and involuntary transactions in any wise affecting the title to the land, author- 
ized to be entered thereon. If the title be subject to a trust condition, encum- 
brance or the like, the words ‘‘in trust,’’ ‘‘upon condition,’’ ‘‘subject to encum- 
brance,’’ or like appropriate insertion shall indicate the fact and fix any person 
dealing with such certificate with notice of the particulars of such limitations 
upon the title as appears upon the registry. No erasure, alteration, or amendment 
shall be made upon the registry after entry and issuance of a certificate of title 
except by order of a court of competent jurisdiction. 

1913 GOO Sal Or LO19O Gre or sie le 

Cited in Dillon v. Broeker, 178-65. 


2390. Certificate issued. Upon the registration of such decree the register of 
deeds shall issue an owner’s certificate of title, under the seal of his office, which 
shall be delivered to the owner or his agent duly authorized, and shall be sub- 
stantially as follows: 


STATE OF sNORTHs ©CABOLINA——COU NDNi ORM se nese eae eee ees ee 

The, certificate fe a= === a ee, ee eee ees 

L hereby, certitysthat the title is) recisteredsainthe mate Oise ee 
to and situate in said county and State, described as follows: (Here describe land as in 
decree. ) 


1 OSEAN eas RL Pe Ee ee ee ee ee (here name the estate and any limitation or 
encumbrance thereon, as fee simple, upon condition, in trust, subject to encumbrance, and 
the like). Under decree of the land court of__-----.--_----- county, entitled_____-_____. 

Registered, No, j224- 5_-= SBookyNo; 8222 eres uae emt gt ise wl cewe — 

Witness my. hand,and. seal, sat: ofticesa i) == 4 oe a ee ee ae st thisgs a1! 2s a Sees day 
OL 2 eee ee ee ANY Te eee’ 

(SHAT) VD GB IO .DSSSONIT Ge Baines Opie SIT Tees: , Register of Deeds. 


1913, ¢c. 90, s. 10. 


Cited in Dillon v. Broeker, 178-65. 
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2391. Certificates numbered; entries thereon. All certificates of title to land in 
the county shall be numbered consecutively, which number shall be retained as 
long as the boundaries of the land remain unchanged, and a separate page or 
more, with appropriate space for subsequent entries, shall be devoted to each 
title in the registration of titles book for the county. Every entry made upon 
any certificate of title in such book or upon the owner’s certificate, under any of 
the provisions of this chapter, shall be signed by the register of deeds and 
minutely dated in conformity with the dates shown by the entry book. 

1913, c. 90, s. 11. 

Section cited in Dillon v. Broeker, 178-65. 


2392. New certificate issued, if original lost. Whenever an owner’s certificate 
of title is lost or destroyed, the owner or his personal representative may petition 
the court for the issuance of a new certificate. Notice of such petition shall be 
published once a week for four successive weeks, under the direction of the court, 
in some convenient newspaper, and noted upon the registry of titles, and upon 
satisfactory proof having been exhibited before it that the certificate has been 
lost or destroyed the court may direct the issuance of a new certificate, which 
shall be approximately designated and take the place of the original, but at least 
thirty full days shall elapse between the filing of the petition and making the 
decree for such new certificate. 

1913, c. 90, s. 24. 


2393. Registered owner’s estate free from adverse claims; exceptions. Every 
registered owner of any estate or interest in land bought under this chapter 
shall, except in cases of fraud to which he is a party or in which he is a privy, 
without valuable consideration paid in good faith, and except when any regis- 
tration has been procured through forgery, hold the land free from any and all 
adverse claims, rights or encumbrances not noted on the certificate of title, 
except (1) lens, claims or rights arising or existing under the laws or constitu- 
tion of the United States which the statutes of this state cannot require to appear 
of record under registry laws; (2) taxes and assessments thereon due the state 
or any county, city or town therein, but not delinquent; (3) any lease for a term 
not exceeding three years, under which the land is actually occupied. 

19138, ce. 90, s. 25. 

Cited in Dillon v. Broeker, 178-65. 


2394. Adverse claims existing at initial registry; affidavit; limitation of action. 
Any person making any claim to or asserting any lien or charge upon registered 
land, existing at the initial registry of the same and not shown upon the register 
or adverse to the title of the registered owner, and for which no other provision 
is herein made for asserting the same in the registry of titles, may make an 
affidavit thereof setting forth his interest, right, title, hen or demand, and how 
and under whom derived, and,.the character and nature thereof. The affidavit 
shall state his place of residence and designate a place at which all notices 
relating thereto may be served. Upon the filing of such affidavit in the office of 
the clerk of the superior court, the clerk shall order a note thereof as in the 
ease of charges or encumbrances, and the same shall be entered by the register 
of deeds. Action shall be brought upon such claim within six months after the 
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entry of such note, unless for cause shown the clerk shall extend the time. 

Upon failure to commence such action within the time prescribed therefor, the 

clerk shall order a cancellation of such note. If any person shall wantonly or 

maliciously or without reasonable cause procure such notation to be entered 

upon the registry of titles, having the effect of a cloud upon the registered 

owner’s title, he shall be liable for all damages the owner may suffer thereby. 
1913, c. 90, s. 25. 


2395. Decree and registration run with the land. The obtaining of a decree of 
registration and the entry of a certificate of title shall be construed as an agree- 
ment running with the land, and the same shall ever remain registered land, sub- 
ject to the provisions of this chapter and all amendments thereof. 

ALL SHO DENS PAG. 


2396. No right by adverse possession. No title to nor right or interest in regis- 
tered land in derogation of that of the registered owner shall be acquired by 
prescription or adverse possession. 

T9137 C. 90; S220. 


2397. Jurisdiction of courts; registered land affected only by registration. Hx- 
cept as otherwise specially provided by this chapter, registered land and owner- 
ship therein shall be subject to the jurisdiction of the courts in the same manner 
as if it had not been registered; but the registration shall be the only operative 
act to transfer or affect the title to registered land, and shall date from the time 
the writing, instrument or record to be registered is duly filed in the office of the 
register of deeds, subject to the provisions of this chapter; no voluntary or 
involuntary transaction shall affect the title to registered lands until registered 
in accordance with the provisions of this chapter: Provided, that all mortgages, 
deeds, surrendered and canceled certificates, when new certificates are issued 
for the land so deeded, the other paper-writings, if any, pertaining to and 
affecting the registered estate or estates herein referred to, shall be filed by 
the register of deeds for reference and information, but the registration of 
titles book shall be and constitute sole and conclusive legal evidence of title, 
except in cases of mistake and fraud, which shall be corrected in the methods now 
provided for the correction of papers authorized to be registered. 

19135 e.90sEsy 28: 

No distinction is made between creditors and purchasers under the act: Dillon v. Broeker, 


178-65. Registration of titles is necessary, constitutes the only operative act and is conclusive 
legal evidence of title: Dillon vy. Broeker, 178-65. 


2398. Priority of right. In case of conflicting claims between the registered 
owners the right, title or estate derived from or held under the older certificate 
of title shall prevail. 

1913. ¢. 90:8. 29, 


2399. Compliance with this chapter due registration. When the provisions of 
this chapter have been complied with, all conveyances, deeds, contracts to convey 
or leases shall be considered duly registered, as against creditors and purchasers, 
in the same manner and as fully as if the same had been registered in the man- 
ner heretofore provided by law for the registration of conveyances. 


1913, c. 90, s. 32. 
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Art. 5. ApverRsSE Cratms anp Corrections AFTER REGISTRATION 


2400. Limitations. No decree of registration heretofore entered, and no certifi- 
cate of title heretofore issued pursuant thereto, shall be adjudged invalid, re- 
voked, or set aside, unless the action or proceeding in which the validity of such 
decree of registration or certificate of title issued pursuant thereto is attacked or 
called in question be commenced or the defense alleging the invalidity thereof be 
interposed within twelve months from March 10, 1919. 

No decree of registration hereafter entered and no certificate of title hereafter 
issued pursuant thereto shall be adjudged invalid or revoked or set aside, unless 
the action or proceeding in which the validity of such decree or of the certificate 
of title issued pursuant thereto is attacked or called in question be commenced 
or the defense alleging the invalidity thereof be interposed within twelve months 
from the date of such decree. 

No action or proceeding for the recovery of any right, title, interest, or estate 
in registered land adverse to the title established and adjudicated by any decree 
of registration heretofore entered shall be maintained unless such action or pro- 
ceeding be commenced within twelve months from the date last mentioned; and 
no action or proceeding for the recovery of any right, title, interest, estate in 
registered land, adverse to the right established by any decree of registration 
hereafter shall be maintained unless such action or proceeding be commenced 
within twelve months from the date of such decree. 

No action or proceeding for the enforcement or foreclosure of any lien upon 
or charge against registered land which existed at the date when any decree of 
registration was heretofore entered, and which was not recognized or established 
by such decree, shall be maintained, unless such action or proceeding be com- 
menced within twelve months from the date above mentioned; and no action 
or proceeding for the enforcement or foreclosure of any len upon or charge 
against registered land in existence at the date of any decree of registration 
hereafter entered, and which is not recognized and established by such decree, 
shall be maintained, unless such action or proceeding be commenced within 
twelve months from the date of such decree. 

LOL: C7236, sane 


2401. Adverse claim subsequent to registry; affidavit of claim prerequisite to 
enforcement; limitation. Any person claiming any right, title, or interest in 
registered land adverse to the registered owner thereof, arising subsequent to the 
date of the original decree of rgistration, may, if no other provision is made for 
registering the same, file with the register of deeds of the county in which such 
decree was rendered or certificate of title thereon was issued, a verified statement 
in writing, setting forth fully the right, title, or interest so claimed, how or from 
whom it was acquired, and a reference to the number, book, and page of the 
certificate of title of the registered owner, together with a description of the land 
by metes and bounds, the adverse claimant’s place of residence and his postoffice 
address, and, if a nonresident, he shall designate or appoint the said register of 
deeds to receive all notices directed to or to be served upon such adverse claimant 
in connection with the claim by him made, and such statement shall be noted and 
filed by said register of deeds as an adverse claim; but no action or proceeding to 
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enforce such adverse claim shall be maintained unless the same be commenced 
within six months of the filing of the statement thereof. 
1919, c. 236,°s. ‘1. 


2402. Suit to enforce adverse claim; summons and notice necessary. Upon the 
institution of any action or proceeding to enforce such adverse claim, notice 
thereof shall be served upon the register of deeds, who shall enter upon the 
registry a memorandum that suit has been brought or proceeding instituted to 
determine the validity of such adverse claim; and summons or notice shall be 
served upon the holder or claimant of the registered title or certificate or other 
person against whom such adverse claim is alleged, as provided by law for the 
institution of suits or proceedings in the courts of this state. 

If no notice of the institution of an action or proceeding to enforce an adverse 
claim be served upon the register of deeds and upon the holder of the registered 
title or certificate, or other person, as aforesaid, within seven months from the 
date of filing the statement of adverse claim, the register of deeds shall cancel 
upon the registry the adverse claim so filed and make a memorandum setting out 
that no notice of suit or proceeding to enforce the same had been served upon 
. him within seven months as herein required, and that such adverse claim was 
therefore canceled; and thereafter no action or proceeding shall be begun or 
maintained to enforce such adverse claim in any of the courts of this state. 

1919, c. 286, s. 1. 


2403. Judgment in suit to enforce adverse claim; register to file. The court 
shall certify its judgment to the register of deeds; if such adverse claim be held 
valid, the register of deeds shall make such entry upon the registry and upon the 
owner’s certificate of title as may be directed by the court, or he may file and 
record a certified copy of the judgment or order of the court thereon; if such 
adverse claim be held invalid the register of deeds shall cancel such adverse claim 
upon the registry, noting thereon that the same was done by order or judgment 
of the court, or he may file and record a certified copy of the judgment or order 
of the court thereon. 

1919, c. 2386, s. 1. 


2404. Correction of registered title; limitation of adverse claims. Any regis- 
tered owner or other claimant under the registered title may at any time apply 
to the court in which the original decree was entered, by petition, setting out 
that registered interests of any description, whether vested, contingent, expectant 
or inchoate, have terminated and ceased, or that new interests have arisen or been 
created which do not appear upon the certificate, or that any error or omission 
was made in entering or issuing the certificate or any duplicate thereof, or that 
the name of any person on the certificate has been changed, or that the registered 
owner had married or, if registered as married, that the marriage has been 
terminated, or that a corporation which owned registered lands has been dis- 
solved, without conveying the same or transferring its certificate within three 
years after the dissolution, or any other reasonable and proper ground of corree- 
tion or relief; and such court may hear and determine the petition after notice 
to all parties in interest, and may make such order or decree as may be appro- 
priate and lawful in the premises; but nothing in this section shall be construed 
to authorize any such court to open any original decree of registration which 
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was entered more than twelve months prior to the filing of such petition, and 
nothing shall be done or ordered by the court to divest or impair the title or other 
interest of a purchaser who holds a transfer or certificate of title for value and in 
good faith. No action or proceeding shall be commenced or maintained to set up 
or establish any right, claim, interest or estate adverse to the order or decree or 
certificate of title issued thereon made or entered upon any petition or other 
proceeding authorized by this section, unless the same shall be brought and 
instituted within six months from the date of such order or decree authorized 
by this section. 
1919, c. 236, s. 1. 
Art. 6. Merrnop or TRANSFER 


2405. When whole of land conveyed. Whenever the whole of any registered 
estate is transferred or conveyed the same shall be done by a transfer or con- 
veyance upon or attached to the certificate substantially as follows: 

A B and wife (giving the names of the parties owning land described in the certificate 
and their wives) hereby, in consideration of ___._--_-----~- dollars, sell and convey to C D 

giving name of purchaser) the lot or tract of land, as the case may be, described in the 
certificate of title hereto attached. 

The same shall be signed and properly acknowledged by the parties and 
their wives and shall have the full force and effect of a deed in fee simple: 
Provided, that if the sale shall be in trust, upon condition, with power to sell or 
other unusual form of conveyance, the same shall be set out in the deed, and 
shall be entered upon the registration of titles book as hereinafter provided; 
that upon presentation of the transfer, together with the certificate of title, to 
the register of deeds, the transaction shall be duly noted and registered in 
accordance with the provisions of this chapter, and certificate of title so presented 
shall be canceled and a new certificate with the same number issued to the pur- 
chaser thereof, which new certificate shall fully refer by number and also by 
name of holder to former certificate just canceled. 

1918, ec. 90, s. 12. 


2406. Conveyance of part of registered land. The transfer of any part of a 
registered estate, either of an undivided interest therein or of a separate lot or 
parcel thereof, shall be made by an instrument of the transfer or conveyance 
similar in form to that herein provided for the transfer of the whole of any 
registered estate, to which shall be attached the certificate of title of such regis- 
tered estate. In case of the transfer of an undivided interest in a registered 
estate, such instrument or transfer or conveyance shall accurately specify and 
describe the extent and amount of the interest transferred and of the interest 
retained, respectively. In case of a transfer of a separate lot or parcel of a 
registered estate, such instrument of transfer or conveyance shall describe the 
lot or parcel transferred either by metes and bounds or by reference to the map 
or plat attached thereto, and shall in every case be accompanied by a map or plat 
having clearly indicated thereon the boundaries of the whole of the registered 
estate and of the lot or parcel to be transferred. 

1919, c. 82, s. 4. 


2407. Duty of register of deeds upon part conveyance. Upon presentation to 
the register of deeds of an instrument of transfer or conveyance of an undivided 
1061 


2408 LAND REGISTRATION—Arrt. 6 Ch. 47 


interest in a registered estate, in proper form as above prescribed, it shall be his 
duty to cancel the certificate of title attached thereto and to issue to each owner a 
new certificate of title, each bearing the same number as the original certificate of 
title and accurately specifying and describing the extent and the amount of the 


interest retained or of the interest transferred, as the case may be. Upon pre- ’ 


sentation to the register of deeds of an instrument of transfer or conveyance 
of a separate lot or parcel of a registered estate, in proper form as above pre- 
scribed, it shall be his duty to cancel the certificate of title attached thereto and 
to issue to each owner a new certificate of title bearing a new number and describ- 
ing the separate lot or parcel retained or transferred, as the case may be, either 
by metes and bounds or by reference to a map or plat thereto attached. 

1919, c. 82, s. 4. 


2408. Subdivision of registered estate. Any owner of a registered estate who 
may desire to subdivide the same may make application in writing to the register 
of deeds for the issuance of a new certificate of title for each subdivision, to 
which application shall be attached a map or plat having clearly indicated thereon 
the boundaries of the whole of the registered estate in question and of each lot 
or parcel for which he desires a new certificate of title. Thereupon it shall be 
the duty of the register of deeds, upon payment by such applicant of necessary 
surveyor’s fees, if any are required, and of the amount herein provided for 
issuing the certificates of title and recording the map, to cancel the certificate 
of title attached to said application and to issue to such owner new certificates 
of title, each bearing a new number, for each lot or parcel shown upon the said 
map, describing such lot or parcel in such certificates either by metes and bounds 
or by reference to a map or plat attached thereto. 

1919, c. 82, s. 4. 


2409. References and cross-references entered on register. In all cases the 
register of deeds shall place upon the registry of title books and upon the certifi- 
cate of title of such registered estate therein, references and cross-references to 
the new certificates issued as above provided, in accordance with the provisions 
of this article, and the new certificates issued shall fully refer by number and by 
name of the holder to the canceled certificate in place of which they are issued. 

1919, c. 82, s. 4. 


2410. When land conveyed as security. 


1. Whole land conveyed. Whenever the owner of any registered estate 
shall desire to convey same as security for debt, it may be done in the following 
manner, by a short form of transfer, substantially as follows, to wit: 


A B and wife (giving names of all owners or holders of certificates and their wives) 


hereby transfer to C. D. the tract or lot of land described as No. __--__-_- in registration 
Of CIGleS* DOOK* fOr ea ae ee ee eee county, a certificate for the title for same 
being hereto attached, to secure a debt of ~--------------- dollars; due ‘to! 22.02. 28.0_28 ; 
Ofipetees lt te ale doe” county and state, on the ______ OB@Yn Ole Se epr sheen val Dee, 
evidenced by bond (or otherwise as the case may be) dated the --.. day of ~----------- ‘ 
BS ee ot In case of default in payment of said debt with accrued interest, _.___-----_ days 


notice of sale required. 


The same shall be signed and properly acknowledged by the parties making 
same, and shall be presented, together with the owner’s certificate, to the regis- 
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ter of deeds, whose duty it shall be to note upon the owner’s certificate and upon 
the certificate of title in the registration of titles book the name of the trustee, 
the amount of debt, and the date of maturity of same. 


2. Part of land conveyed. When a part of the registered estate shall be 
so conveyed, the register of deeds shall note upon the book and owner’s certifi- 
cate the part so conveyed, and if the same be required and the proper fee paid by 
the trustee, shall issue what shall be known as a partial certificate, over his hand 
and seal, setting out the portion so conveyed. 


3. Lffect of transfer. All transfers by such short form shall convey the 
power of sale upon due advertisement at the county courthouse and in some 
newspaper published in the county, or adjoining county, in the same manner and 
as fully as is now provided by law in the case of mortgages and deeds of trust 
and default therein. 


4. Other encumbrances noted. All registered encumbrances, rights or ad- 
verse claims affecting the estate represented thereby shall continue to be noted, 
not only upon the certificate of title in the registration book, but also upon the 
owner’s certificate, until same shall have been released or discharged. And in 
the event of second or other subsequent voluntary encumbrances the holder of 
the certificate may be required to produce such certificate for the entry thereon 
or attachment thereto of the note of such subsequent charge or encumbrance as 
provided in this article. 

5. Other forms of conveyance may be used. Nothing in this section nor 
this chapter shall be construed to prevent the owner from conveying such land, 
or any part of the same, as security for a debt by deed of trust or mortgage in 
any form which may be agreed upon between the parties thereto, and having 
such deed of trust or mortgage recorded in the office of the register of deeds as 
other deeds of trust and mortgages are recorded: Provided, that the book and 
page of the record at which such deed of trust or mortgage is recorded shall be 
entered by the register of deeds upon the owner’s certificate and also on the 
registration of titles book. 

1913, c. 90, s. 14; 1915, c. 245. 


6. Sale under hen; new certification. Upon foreclosure of such deed of trust 
or mortgage, or sale under execution for taxes or other lien on the land, the 
fact of such foreclosure or sale shall be reported by the trustee, mortgagee or 
other person authorized to make the same, to the register of deeds of the county 
in which the land lies, and, upon satisfactory evidence thereof, it shall be his 
duty to call in and cancel the outstanding certificate of title for the land so sold, 
and to issue a new certificate in its place to the purchaser or other person entitled 
thereto; and the production of such outstanding certificate and its surrender by 
the holder thereof may be compelled, upon notice to him, by motion before and 
order of the clerk of the superior court in the original proceeding or the clerk of 
the superior court of the county in which the land lies; but the right of appeal 
from such order may be exercised and shall be allowed as in other special proceed- 
ings, and pending any such appeal the rights of all parties shall be preserved. 

1919,.c., 82,s..5: 


2411. Owner’s certificate presented with transfer. In voluntary transactions 
the owner’s certificate of title must be presented along with the writing or instru- 
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ment conveying or effecting the sale, and thereupon and not otherwise the 
register shall be authorized to register the conveyance or other transaction upon 
proof of payment of all delinquent taxes or liens, if any, or if such payment be 
not shown the entry and new certificate shall note such taxes or liens as having 
priority thereto. 

19138, c. 90, s. 15. 


2412. Transfers probated; partitions; contracts. All transfers of registered 
land shall be duly executed and probated as required by law upon lke con- 
veyances of other lands, and in all cases of change in boundary by partition, 
subtraction or addition of land there shall be an accurate survey and perma- 
nent marking of boundaries and accurate plots, showing the courses, distances 
and markings of every portion thereof, which shall be duly proved and regis- 
tered as upon the initial registration. Such transfers shall be presented to the 
register of deeds for entry upon the registration of titles book and upon the 
owner’s certificate within thirty days from the date thereof, or become subject 
to any rights which may accrue to any other person by a prior registration. 
All leases or contracts affecting land for a period exceeding three years shall 
be in writing, duly proved before the clerk of the superior court, recorded in 
the register’s office, and noted upon the registry and upon the owner’s certificate. 

1918, c. 90, ss. 15, 82. 


2413. Certified copy of order of court noted. In voluntary transactions a 
certificate from the proper state, county or court officer, or certified copy of 
the order, decree or judgment of any court of competent jurisdiction shall be 
authority for him to order a proper notation thereof upon the registration of 
titles book, and for the register of deeds to note the transaction under the direc- 
tion of the court. 

1913, c¢. 90),s., 16. 


2414. Production of owner’s certificate required. Whenever owner’s certificate 
is not presented to the register along with any writing, instrument or record filed 
for registration under this chapter, he shall forthwith send notice by registered 
mail to the owner of such certificate, requesting him to produce the same in order 
that a memorial of the transaction may be made thereon; and such production 
may be required by subpcena duces tecum or by other process of the court, if 
necessary. 

1913, ce! 90, s. 17. 


2415. Registration notice to all persons. Every voluntary or involuntary 
transaction, which if recorded, filed or entered in any clerk’s office would affect 
unregistered land, shall, if duly registered in the office of the proper register 
as the case may be, and not otherwise, be notice to all persons from the time of 
such registration, and operate, in accordance with law and the provisions of 
this chapter, upon any registered land in the county of such registration. 

1913; e790) "8. 18. 


2416. Conveyance of registered land in trust. Whenever a writing, instrument 
or record is filed for the purpose of transferring registered land in trust, or 
upon any equitable condition or limitation expressed therein, or for the purpose 
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of creating or declaring a trust or other equitable interest in such land, the 
particulars of the trust, condition, limitation or other equitable interest shall 
not be entered on the certificate, but it shall be sufficient to enter in the book 
and upon the certificates a memorial thereof by the terms ‘‘in trust’’ or ‘‘upon 
condition’’ or in other apt words, and to refer by number to the writing, instru- 
ment or record authorizing or creating the same. And if express power is 
given to sell, encumber or deal with the land in any manner, such power shall 
be noted upon the certificates by the term ‘‘ with power to sell’’ or ‘‘ with power 
to encumber,’’ or by other apt words. 


1913, c. 90, s. 19. 


2417. Authorized transfer of equitable interests registered. No writing or 
instrument for the purpose of transferring, encumbering or otherwise dealing 
with equitable interests in registered land shall be registered unless the power 
thereto enabling has been expressly conferred by or has been reserved in the 
writing or instrument creating such equitable instrument, or has been declared 
to exist by the decree of some court of competent jurisdiction, which decree must 
also be registered. 

1913, ¢. 90, s. 20: 


Art. 7.. Lizns Upon Reaisterep Lanps 


2418. Docketed judgments. Whenever any judgment of the superior court of 
the county in which the registered estate is situated shall be duly docketed in 
the office of the clerk of the superior court, it shall be the duty of the clerk to 
certify the same to the register of deeds. The register of deeds shall thereupon 
enter the certificate of title, the date, and the amount of the judgment, and the 
same shall be a lien upon such land as fully as such docketed judgment would 
be a lien upon unregistered lands of the judgment debtor. 

19138, c. 90, s. 22. 


2419. Notice of delinquent taxes filed. It shall be the duty of the sheriff or 
other collector of taxes or assessments of each county and town, not later than 
the first day of March in each year, to file an exact memorandum of the delin- 
quency, if any, of any registered land for the nonpayment of the taxes or assess- 
ments thereon, including the penalty therefor, in the office of the register of 
deeds for registration; and if such officer fails to perform such duty, and there 
shall be subsequent to such day a transfer -of the land as hereinbefore provided, 
the grantee shall acquire a good title free from any lien for such taxes and 
assessments, and such sheriff or other collector of taxes and his sureties shall be 
liable for the payment of the taxes and assessments with the penalty and interest 
thereon. 

1913,°c, 90, s. 21. 


2420. Sale of land for taxes; redemption. Whenever any sale of registered 
land is made for delinquent taxes or levies, it shall be the duty of the sheriff or 
other officer to make such sale forthwith, to file a memorandum thereof for regis- 
tration in the office of the register of deeds; and thereupon the registered owner 
shall be required to produce his certificate for cancellation, and a new owner’s 
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certificate shall be issued in favor of the purchaser, and the land shall be trans- 
ferred on the land books to the name of such purchaser, unless such delinquent 
charges and all penalties and interest thereon be paid in full within ninety days 
after date of such sale; but a note shall be entered upon the certificate of title 
and also upon any such new owner’s certificate, reserving the privilege of 
redemption in accordance with the law. In ease of any redemption under this 
section of land sold for taxes, a note of the fact shall be duly registered, and if 
an owner’s certificate has been issued to any purchaser, the same shall be can- 
celed and a new one shall be issued to the person who has redeemed. 
LOTS Cr GOlSSae22.)23e i 


2421. Sale of unredeemed land; application of proceeds. If there be no re- 
demption of land under the preceding section, in accordance with the law, it shall 
be the duty of the sheriff or other collector of taxes in the county or town in which 
the land lies to sell the same at public auction for cash, first giving such notice 
of the time and place of sale as is prescribed for execution sales, and the pro- 
ceeds of sale shall be applied, first, to the payment of all taxes and assessments 
then due to the state, county and town, with interest, penalty and costs; second, 
to the payment of all sums paid by any person who purchased at the former tax 
sale, with interest and the additional sum of five dollars; third, to the payment 
of a commission to the officer making the sale of five per centum on the first three 
hundred dollars and two per centum on the residue of the proceeds; fourth, to 
the satisfaction of any liens other than the taxes and assessments registered 
against the land in the order of their priorities; fifth, and the surplus, if any, 
to the person in whose name the land was previous to sale for taxes, subject to 
redemption as provided herein, his heirs, personal representatives or assigns. 
A note of the sale under this section shall be duly registered, and a certificate 
shall be entered and an owner’s certificate issued in favor of the purchaser in 
whom title shall be thereby vested as registered owner, in accordance with the 
provisions of this chapter. Nothing in this section shall be so construed as to 
affect or divert the title of a tenant in reversion or remainder to any real estate 
which has been returned delinquent and sold on account of the default of the 
tenant for life in paying the taxes or assessments thereon. 

1913, c. 90, s. 23. 


Art. 8. Assurance Funp 


2422. Assurance fund provided; investment. Upon the original registration 
of land and also upon the entry of certificate showing the title as registered 
owners in heirs or devisees, there shall be paid to the clerk of the court one-tenth 
of one per cent of the assessed value of the land for taxes, as an assurance fund, 
which shall be paid over to the state treasurer, who shall be liable therefor upon 
his official bond as for other moneys received by him in his official capacity. He 
shall keep all the principal and interest of such fund invested, except as required 
for the payment of indemnities, in bonds and securities of the United States, of 
this state, or of counties and other municipalities within the state. Such invest- 
ment shall be made upon the advice and concurrence of the governor and council 
of state, and he shall make report of such funds and the investment thereof to 
the general assembly biennially. 


1913, c. 90, s. 33. 
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2423. Action for indemnity. Any person who, without negligence on his part, 
sustains loss or damage or is deprived of land, or of any estate or interest therein, 
through fraud or negligence or in consequence of any error, omission, mistake, 
misfeasance, or misdescription in any certificate of title or in any entry or mem- 
orandum in the registration book, and who, by the provisions of this chapter, is 
barred or in any way precluded from bringing an action for the recovery of 
such land or interest or estate therein or claim upon same, may bring an action 
in the superior court of the county in which the land is situate for the recovery 
of compensation for such loss or damage from the assurance fund. Such action 
shall be against the state treasurer and all other persons who may be liable for 
the fraud, negligence, omission, mistake or misfeasance; but if such claimant 
has the right of action or other remedy for the recovery of the land, or of the 
estate or interest therein, or of the claim upon same, he shall exhaust such 
remedy before resorting to the assurance fund. 

1913, c. 90, s. 34. 


2424. Satisfaction by third person or by treasurer. If there are defendants 
other than the state treasurer, and judgment is rendered in favor of the plaintiff 
and against the treasurer and some or all of the other defendants, execution 
shall first be issued against the other defendants, and if such execution is 
returned unsatisfied in whole or in part, and the officer returning the same shall 
certify that it cannot be collected from the property and effects of the other 
defendants, or if the judgment be against the treasurer only, the clerk of the 
court shall certify the amount due on the execution to the state auditor, who 
shall issue his warrant therefor upon the state treasurer, and the same shall be 
paid. In all such cases the treasurer may employ counsel who shall receive 
reasonable compensation for his services from the assurance fund. 

1913, c. 90, s. 35. 


2425. Payment by treasurer, if assurance fund insufficient. If the assur- 
ance fund shall be insufficient at any time to meet the amount called for by any 
such certificate, the treasurer shall pay the same from any funds in the treasury 
not otherwise appropriated; and in such case any amount thereafter received 
by the treasurer on account of the assurance fund shall be transferred to the 
general funds of the treasury until the amount advanced shall have been paid. 

1913, c. 90, s° 36: 


2426. Treasurer subrogated to right of claimant. In every case of payment 
by the treasurer from the assurance funds under the provisions of this chapter 
the treasurer shall be subrogated to all the rights of the plaintiff against all 
and every other person or property or securities to a trustee, or by the improper 
exercise of any power of sale in benefit of the assurance fund. 

1913, c. 90, s. 37. 


2427. Assurance fund not liable for breach of trust; limit of recovery. The 
assurance fund shall not be liable to pay any loss, damage or deprivation occa- 
sioned by a breach of trust, whether expressed, constructive or implied, by any 
registered owner who is a trustee, or by the improper exercise of any power of 
sale in a mortgage or deed of trust. Nor shall any plaintiff recover as com- 
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pensation under the provisions of this chapter more than the fair market value 
of the land at the time when he suffered the loss, damage or deprivation thereof. 
1913, c. 90, s. 38. 


2428. Statute of limitation as to assurance fund. Action for compensation 
from the assurance fund shall be begun within three years from the time the 
cause of action accrued. In eases of infancy or other disability now recognized 
by law, persons under such disability shall have one year after the removal of 
such disability within which to begin the action. 

19138, c. 90, s. 39. 
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LIBEL AND SLANDER 


2429. Libel against newspaper; notice before action. 
2430. Effect of publication in good faith and retraction. 
2431. Anonymous communications. 

2432. Charging innocent woman with incontinency. 


2429. Libel against newspaper; notice before action. Before any action, either 
civil or criminal, is brought for the publication, in a newspaper or periodical, 
of a libel, the plaintiff or prosecutor shall at least five days before instituting 
such action serve notice in writing on the defendant, specifying the article and 
the statements therein which he alleges to be false and defamatory. 

Rey., s. 2012; 1901, c. 557. 

For pleadings in libel and slander, see section 542. 

Complaint must allege five days notice to defendant in writing, specifying article and false 
statements therein: Williams y. Smith, 134-249; Osborn vy. Leach, 135-628. Effect of failure 
to give notice: Ibid. Where newspaper publishes retraction, no notice as required hereunder 
need be given: Osborn y. Leach, 135-628. Failure of complaint to allege the five days notice 


is demurrable: Ibid.—and where demurrer sustained, plaintiff entitled to amend, Ibid.; Wil- 
liams v. Smith, 134-249. 


2430. Effect of publication in good faith and retraction. If it appears upon 
the trial that said article was published in good faith, that its falsity was due to 
an honest mistake of the facts, and that there were reasonable grounds for 
believing that the statements in said article were true, and that within ten days 
after the service of said notice a full and fair correction, apology and retraction 
was published in the same editions or corresponding issues of the newspaper or 
periodical in which said article appeared, and in as conspicuous place and type 
as was said original article, then the plaintiff in such case, if a civil action, shall 
recover only actual damages, and if, in a criminal proceeding, a verdict of 
‘‘ouilty’’ is rendered on such a state of facts, the defendant shall be fined a 
penny and the costs, and no more. 

Rev., s. 2013; 1901, c. 557. 

Where statute for libel applies equally to all newspapers and periodicals, it does not amount 
to unconstitutional discrimination: Osborn vy. Leach, 135-628. 

Provision of section taking away from person right to recover punitive damage is consti- 
tutional: Osborn y. Leach, 135-628. Where paper pleaded retraction of publication, it is 
necessary for it also to show that publication was made in good faith, and with reasonable 
ground to believe same to be true, in order to remove it from punitive damages: Osborn v. 


Leach, 135-628. ‘‘Actual damages’’ includes pecuniary loss, physical pain, mental suffering 
and injury to reputation: Ibid.—and is property, while punitive damages is not property, Ibid. 


2431. Anonymous communications. The two preceding sections shall not 
apply to anonymous communications and publications. 

Rey., s. 2014; 1901, c. 557, s. 3. 

Article signed ‘‘Smith’’ is not anonymous publication: Williams v. Smith, 134-249. 


2432. Charging innocent woman with incontinency. Whereas doubts have 
arisen whether actions of slander can be maintained against persons who may 
attempt, in a wanton and malicious manner, to destroy the reputation of innocent 
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and unprotected women, whose very existence in society depends upon the unsul- 
lied purity of their character, therefore any words written or spoken of a woman, 
which may amount to a charge of incontinency, shall be actionable. 

Reyv., s. 2015; Code, s. 3763; R. C., c. 106; 1808, c. 478. 

For criminal libel and slander, see Crimes and Punishments, Art. 138. 


As to damages in action hereunder, see Bowden v. Bailes, 101-612; Sowers v. Sowers, 87-303. 
Not necessary to allege that words ‘‘wantonly and wilfully’’ uttered: Bowden y. Bailes, 101- 
612. Words which amount to charge of incontinency must import not merely lascivious dis- 
position, but fact of adultery or fornication: McBrayer v. Hill, 26-136; Lucas v. Nichols, 
52-35; State v. Moody, 98-671. 

‘‘Innocent’’ woman means one who has never had actual illicit intercourse with a man: 
State v. Misenheimer, 123-758; State v. Malloy, 115-737; State v. Hinson, 103-374; State v. 
Brown, 100-519; State v. Davis, 92-764; State v. Grigg, 104-882; State v. Ferguson, 107-849. 

Husband is liable for wife’s slander: Presnell v. Moore, 120-390. As to action by husband 
for slander of wife, see Harper v. Pinkston, 112-293. : 

Words which impute to female wanton and lascivious disposition only are not actionable: 
Lucas v. Nichols, 52-32. 


WHAT AMOUNTS TO CHARGE OF INCONTINENCY. Saying of woman that she had 
sexual intercourse with a male dog: State v. Hewlin, 128-571—that she is a ‘‘d 
whore,’’ State v. Shoemaker, 101-690—that if plaintiff (an unmarried woman) ‘‘did not give 
birth to child she missed a good opportunity of having it,’’ Sowers v. Sowers, 87-303—that she 
‘twas kept by a man,’’ McBrayer vy. Hill, 26-136. It is not charging incontinency to say that 
a single woman looked like she had miscarried: State v. Benton, 117-788—or that she is a 
‘*damned bitch,’’ State v. Harwell, 129-550. The words spoken must amount to a charge of 
actual illicit sexual intercourse: State v. Moody, 98-671; State v. Aldridge, 86-680. When the 
words spoken are ambiguous, it is for the jury to determine whether they amount to a 
slanderous charge: State v. Howard, 169-312. 
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CHAPTER 49 


LIENS 


MErcHANICS’, LABORERS’ AND MATERIALMEN’S LIENS. 


On buildings and property, real and personal. 
Buildings on married woman’s land. 

On personal property repaired. 

Laborer’s lien on lumber and its products. 


SUBCONTRACTORS’, ETC., LIENS AND RigHTS AGAINST OWNERS. 


Lien given subcontractors, etc., on real estate. 

Notice to owner ; liability. 

Statement of contractor’s indebtedness to be furnished to owner; effect. 

Laborer, ete., may furnish statement of claim to owner; effect. 

Sums due by statement to constitute lien. 

Where sums due contractor from owner insufficient; payment pro rata. 

Contractor failing to furnish statement, or not applying owner’s payment to 
laborer’s claims, misdemeanor. 

Laborer for railroad contractor may sue company; conditions of action. 

Contractor on municipal building to give bond; action on bond. 


LIENS ON VESSELS. 


For towage and for supplies at home port. 

For labor in loading and unloading. 

Filing lien; laborer’s notice to master. 

Enforcement of lien. 

Judgment against contractor binds master and vessel. 
Liens not to exceed amount due contractor. 

Owner to see laborers paid. 

Owner may refuse to settle with contractor till laborers paid. 
Owner may pay orders for wages. 

Laborer’s right of action against owner. 

Stevedore’s false oath punishable as perjury. 
Stevedores to be licensed ; omission misdemeanor. 
Tax and bond on procuring license. 


WAREHOUSE STORAGE LIENS. 


Liens on goods stored for charges. 
Enforcement by public sale. 


Liens oF HOTEL, BOARDING AND LODGING-HOUSE KEEPER. 
Lien on baggage. 

Baggage may be sold. 

Notice of sale. 


LiENS or LiveERY STABLE IXEEPERS. 


Lien for ninety days keep on animals in possession. 
Enforcement by public sale. 
Notice of sale to owner. 


LIENS ON COLTS, CALVES AND PIGS. 


Season of sire a lien. 
Colts, ete., not exempt from execution for season price. 


PERFECTING, ENFORCING AND DISCHARGING LIENS. 


Claim of lien to be filed; place of filing. 

Time of filing notice. 

Date of filing fixes priority. 

Laborer’s crop lien dates from work begun. 
Duly filed claims of prior creditors not affected. 
Action to enforce lien. 
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2475. When attachment available to plaintiff. 
2476. Defendant entitled to counterclaim. 
2477. Execution. 

2478. No justice’s execution against land. 
2479. Discharge of liens. 


ArT, 9. AGRICULTURAL LIENS FOR ADVANCES. 
2480. Lien on crops for advances. ‘ 
2481. Contract for advances by mortgagor in possession. 
2482. Price to be charged for articles advanced limited. 
2483. “Cash prices” defined and determined. 
2484. Person advanced not estopped by agreement. 
2485. Commission in lieu of interest, where advance in money. 
2486. Disposition of commission, where advance by credit union, 
2487. Purchasers for value protected. 
2488. Crop seized and sold to preserve lien. 
2489. Lienor’s claim disputed; proceeds of sale held; issue made for trial. 
2490. Local: Short form of liens. 
2491, Local: Rights on lienee’s failure to cultivate. 
2492, Local: Commissioners to furnish blank records. 


Art. 1. Mercuanics’, Laporrrs’ anp MarertatmMeEn’s Liens 


2433. On buildings and property, real and personal. Every building built, 
rebuilt, repaired or improved, together with the necessary lots on which such 
building is situated, and every lot, farm or vessel, or any kind of property, real 
or personal, not herein enumerated, shall be subject to a lien for the payment 
of all debts contracted for work done on the same, or material furnished. 

Rey., s. 2016; Code, s. 1781; 1901, c. 617; 1869-70, c. 206, s. 1. 

History of statutes: Mfg. Co. v. Andrews, 165-285, and see Const. N. C., art. 14, s. 4, which 
is foundation of successive statutes. 

““Mechanic’s lien,’’ ‘‘laborer’s lien’’ and ‘‘material lien’’ discussed and distinguished: 
Broyhill v. Gaither, 119-443. 

LIEN: CHARACTER AND ESSENTIALS. The lien is statutory, given to enforce a debt, 
and without a debt there can be no lien: Foundry Co. v. Aluminum Co., 172-704; Weathers v. 
Borders, 124-610; Boone y. Chatfield, 118-916; Grissom y. Pickett, 98-54; Wilkie v. Bray, 
71-205. Relation of debtor and creditor must exist, and the lien depends on and is incident to 
debt: Mfg. Co. v. Andrews, 165-285; Baker v. Robbins, 119-289. Thus no lien against owner 
for improvements put up on credit of, and under contract with, lessee: Boone v. Chatfield, 118- 
916; Weathers v. Cox, 159-575. No lien to person who officiously without authority on contract 
builds upon another’s land: Thompson y. Taylor, 110-70—nor against mortgagee, where, with- 
out his knowledge or subsequent ratification, improvements made by contract with mortgagor, 
though mortgagor’s equity is subject to lien: Baker v. Robbins, 119-289. 

There must be a contract, express or implied, under which materials were furnished or work 
done in order for the lien to exist: Nicholson v. Nichols, 115-200. See Bruce v. Mining Co., 
147-642. 

Statute designed to protect those who work or supply materials and who, in absence of the 
statute, would have no security but the personal obligations of employer: Grissom yv. Pickett, 
98-54, 


PROPERTY SUBJECT TO LIEN. Nothing that does not become part of realty is the 
subject of mechanic’s lien; therefore trade fixtures put up by lessee not subject to lien: Wood- 
working Co. v. Southwick, 119-611—mortgagor’s removing house after lien attached does not 
affect the lien, Turner v. Mebane, 110-413. 

Subject to mechanic’s lien—estate by entireties, for materials furnished under contract with 
both husband and wife: Finch v. Cecil, 170-72—leasehold for five years, Woodworking Co. 
v. Southwick, 119-611—property of corporation chartered to supply water to city, Pipe, etc., 
Co. v. Howland, 111-615. 
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Not subject to mechanic’s lien—courthouse: Snow v. Comrs., 112-335—public school build- 
ing, Hardware Co. v. Graded School, 150-680—property of municipal corporation, but laborers 
and material men, as beneficiaries of contract between municipality and contractor, can sue on 
contractor’s bond, and municipality may be liable for any balance due contractor, Scheflow vy. 
Pierce, 176-91. See Gastonia v. Engineering Co., 131-363. See, also, section 2445. 

Where contractor undertakes to put up and complete building on undivided tract of 80 acres, 
the mechanic’s lien extends to whole of tract, and it is no segregation that house and improve- 
ments enclosed by fence: Broyhill v. Gaither, 119-443. 

As to agricultural liens on crops and sufficiency of description of land thereunder, see sec- 
tion 2480. 


‘“‘WORK DONE.’’ Work done must be actual, manual labor, done under contract for such 
labor: Bruce y. Mining Co., 147-642; Cook v. Ross, 117-193. 

Statute includes the contractor, under whom his employees and agents work: Scheflow v. 
Pierce, 176-91; Lester v. Houston, 101-605—contractor has lien against railroad for work on 
construction, etc., Dunavant v. R. R., 122-999. 

Semble, includes only services or labor for betterment of property on which it is bestowed; 
in other cases laborer must secure himself as at common law: Tedder v. R. R., 124-342. 

Superintendent of laborers who does no manual labor himself is not entitled to lien: Cook 
v. Ross, 117-193. Caretaker has no lien: Bruce v. Mining Co., 147-642; Morrison y. Mining 
Co., 143-250. So overseer: Whitaker v. Smith, 81-340. So bookkeeper, though he occasionally 
did manual labor: Nash v. Southwick, 120-459. 


MATERIAL FURNISHED. ‘‘Material furnished’’ means such material as enters into and 
becomes part of property and adds to its value: Coal Co. y. Electric Co., 118-232. These words 
mean something furnished to be appropriated on the land to some lawful purpose connected 
with the land: Pipe, ete., Co. v. Howland, 111-615. Semble, materials are not furnished here- 
under unless actually appropriated to improvements on land; but where not so used nor under- 
standing for such use, no lien arises: Lanier v. Bell, 81-337. 

Where subject-matter for which debt incurred keeps its identity it is not ‘‘material’’ within 
this section: Fulp v. Power Co., 157-154. Poles, wires, and appliances for carrying electricity 
held not material furnished: Ibid. So, steam engine, though built into wall: James v. Lumber 
Co., 122-157. So electric dynamo: Electric Co. v. Power Co., 122-599. Plans and specifica- 
tions furnished by architect are not material hereunder: Stephens v. Hicks, 156-239. 

Whether coal furnished to factory a lien on product, quere: Norfleet v. Cotton Factory, 
172-833. 


AMOUNT SECURED. Where contractor labors and furnishes material under entire and 
indivisible contract, his lien embraces entire outlay, whether in labor or materials: Isler v. 
Dixon, 140-529; Broyhill v. Gaither, 119-443. 


PRIORITIES. Lien attaches at the beginning of the work or of the furnishing of materials: 
McAdams y. Trust Co., 167-494; Cheesborough vy. Sanatorium, 134-245; Burr v. Maultsby, 
99-263. 

Lien does not affect mortgages and encumbrances existing prior to lien’s attaching, but is 
superior to those subsequently attaching: McAdams v. Trust Co., 167-494; Dunavant v. R. R., 
122-999. Such lien entitled to no preference over prior mortgage as against mortgagee; would 
only be lien against mortgagor on his equity of redemption: Cox v. Lighting Co., 152-164. 

Mechanic’s lien hereunder is, under const., art. 10, s. 4, superior to homestead exemption of 
owner; but mere material lien is not entitled to the constitutional priority: Broyhill v. Gaither, 
119-443 ; Cumming v. Bloodworth, 87-83. 

As to priority between liens hereunder and corporate mortgages under section 1140: Mc- 
Adams y. Trust Co., 167-494; Cox v. Lighting Co., 152-164; Moore v. Industrial Co., 138-304; 
Electric Co. v. Power Co., 122-599; James v. Lumber Co., 122-157; Coal Co. v. Electric Co., 
118-232, ; 

DECREEING LIEN. In action to recover for work and labor upon construction of house, 
court may, in judgment for amount due, decree lien on premises: Oakley v. Van Noppen, 
95-60. 

SECTION REFERRED TO: Harvey v. Johnson, 133-358; James v. Lumber Co., 122-160; 
Cameron v. Lumber Co., 118-267; Paper Co. v. Chronicle, 115-145; Cook v. Cobb, 101-69; Bank 
v. Mfg. Co., 96-309; McDougall v. Crapon, 95-294. 
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2434. Buildings on married woman’s land. The preceding section apples to 
the property of a married woman when it appears that such building was built 
or repaired on her land with her consent or procurement. In such case she 
shall be deemed to have contracted for such improvements. 

Rey., s. 2016; Code, s. 1781; 1869-70, c. 206; 1901, c. 617. 

Section is constitutional: Finger v. Hunter, 130-529. Lien under section is for all debts 
contracted for work and labor done on married women’s property: Ball v. Paquin, 140-83. 
Written consent of husband not necessary to charge wife hereunder: Ball v. Paquin, 140-98; 
Finger v. Hunter, 130-529. 

No lien on wife’s land for improvements made by husband: Kearney v. Vann, 154-311; 
Anderson v. Anderson, 177-401. See Stephens v. Hicks, 156-239. 

Where married woman contracted with her husband to repair her house, and he bought 
material, material man has no lien unless notice given before she paid husband in full: Payne 
vy. Flack, 152-600. Before Martin act (section 2507), in absence of lien on married woman’s 
separate property, contract void unless made as required by law: Stephens v. Hicks, 156-239— 
and before this section married woman could not subject her real property to lien for improve- 
ments, Weathers v. Borden, 124-610. See Green v. Bennett, 120-394; Thompson v. Taylor, 
110-70; Weir v. Page, 109-220; Nicholson v. Nichols, 115-200. 


2435. On personal property repaired. Any mechanic or artisan who makes, 
alters or repairs any article of personal property at the request of the owner or 
legal possessor of such property has a lien on such property so made, altered or 
repaired for his just and reasonable charge for his work done and material fur- 
nished, and may hold and retain possession of the same until such just and 
reasonable charges are paid; and if not paid for within thirty days, if it does 
not exceed fifty dollars, or within ninety days if over fifty dollars, after the 
work was done, such mechanic or artisan may proceed to sell the property so 
made, altered or repaired at public auction, by giving two weeks public notice of 
such sale by advertising in some newspaper in the county in which the work 
may have been done, or if there is no such newspaper, then by posting up notice 
of such sale in three of the most public places in the county, town or city in 
which the work was done, and the proceeds of the said sale shall be applied first 
to the discharge of the said lien and the expenses and costs of keeping and sell- 
ing such property, and the remainder, if any, shall be paid over to the owner 
thereof. 

Rev., s. 2017; Code, s. 1788 ; 1869-70, c. 206, s. 3. 

Where A. contracted with lumber company to cut, haul and raft logs standing on plaintiff’s 
land, severance of the logs from the land converts them into personalty, and A. is entitled to 
lien under this section on logs for labor in performing contract: Thomas v. Merrill, 169-623. 
See Huntsman y. Lumber Co., 122-583. Mere mortgagee of personal property in possession 
entitled to no lien: Block v. Dowd, 120-402, 

Lien hereunder depends upon laborer’s or artisan’s possession of the chattel, and is lost 
when he surrenders possession: Tedder v. R. R., 124-342; Block v. Dowd, 120-402; MeDougall 
v. Crapon, 95-292. See Thomas v. Merrill, 169-623—but lien is not lost unless the surrender is 
voluntary, Auto Co. v. Rudd, 176-497. 

Statute gives right to enforce lien by sale: McDougall v. Crapon, 95-292. Sale restrained 
until existence of lien and amount of indebtedness are determined: Huntsman v. Lumber OCo., 
122-583. 

Relation of lien hereunder to common-law lien for services: Thomas v. Merrill, 169-623; 
MeDougall v. Crapon, 95-292. 

Section cited: Glazener v. Lumber Co., 167-676. 


2436. Laborer’s lien on lumber and its products. Every person doing the work 
of cutting or sawing logs into lumber, getting out wood pulp, acid wood or tan 
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bark, has a lien upon the said lumber for the amount of wages due them, and the 
said lien shall have priority over all other claims or liens upon said lumber, 
except as against a purchaser for full value and without notice thereof: Pro- 
vided, any such laborer whose wages for thirty or less number of days per- 
formed are due and unpaid shall file notice of such claim before the nearest 
justice of the peace in the county in which said work has been done, stating the 
number of days of labor performed, the price per day, and the place where the 
lumber is situate, and the person for whom said labor was performed, which said 
statement shall be signed by the said laborer or his attorney, and the said 
laborer shall also give to the owner thereof, within five days after the len has 
been filed with the justice of the peace, as aforesaid, a copy of said notice as filed 
with the said justice of the peace. If the owner cannot be located, then notice 
shall be given by attaching said notice on the logs or lumber, wood pulp, acid 
wood or tan bark upon which the labor sued for was performed, and any person 
buying said lumber or logs, wood pulp, acid wood or tan bark after such notice 
has been filed with the nearest justice of the peace, shall be deemed to have 
bought the same with notice thereof, but no action shall be maintained against 
the owner of said logs or lumber, wood pulp, acid wood or tan bark or the 
purchaser thereof under the provisions of this section unless same is com- 
menced within thirty days after notice is filed with the justice of the peace by 
such laborer, as above provided. 
LOIS TeMASON SAG: 


Requisites for lien under section examined, and no lien unless claimant shows compliance 
with all requisites: Bryson v. Lumber Co., 171-700. Various mill hands in mill where lumber 
sawed held entitled to lien hereunder, but hands engaged in operating log train only not en- 
titled: Hogsed v. Lumber Co., 170-529; s. ¢., sub nomine, Glazener v. Lumber Co., 167-676. 
Liens hereunder of laborers employed by contractor exist only when owner of the lumber on 
which the labor is bestowed is indebted to the contractor: Bryson v. Lumber Co., 171-700, and 
cases cited. 

Notice required for, and priority of, lien: Bryson vy. Lumber Co., 171-700; Glazener v. Lum- 
ber Co., 167-676. 

Quere whether notice before justice of peace required when company operated by receiver 
under order of court: Walker vy. Lumber Co., 170-460. 

Observations on construction of section: Thomas vy. Merrill, 169-623. 


Art. 2. Suscontrractors’, etc., Lizns anp Ricuts AcaInst 
OWNERS* 


2437. Lien given subcontractors, etc., on real estate. All subcontractors and 
laborers who are employed to furnish or who do furnish labor or material for 
the building, repairing or altering any house or other improvement on real 
estate, have a lien on said house and real estate for the amount of such labor done 
or material furnished, which lien shall be preferred to the mechanics’ lien now 
provided by law, when notice thereof shall be given as hereinafter provided, 
which may be enforced as other liens in this chapter, except where it is other- 
wise provided; but the sum total of all the liens due subcontractors and material 
men shall not exceed the amount due the original contractor at the time of notice 
given. ' 

Rev., s. 2019; Code, ss. 1801, 1803; 1880, c. 44, ss. 1, 3. 


History of subcontractor’s lien statutes: Ingold v. Hickory, 178-614; Mfg. Co. v. Andrews, 
165-285; Lester v. Houston, 101-605. 
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The section enacts that the laborer and the material man may, by giving notice to the owner, 
have a lien on the property of the owner to the extent of the contract price; that the owner is 
liable for the amount due the contractor at the time of notice; and that when lien once acquired 
by notice, owner, as trustee, must distribute fund pro rata: Foundry Co. v. Aluminum Co., 
172-704. 

Lien obtained by filing notice or itemized statements before owner has paid contractor in full: 
West v. Laughinghouse, 174-214; Foundry Co. v. Aluminum Co., 172-704; Building Co. y. 
Hospital Co., 176-87; s. ¢., 174-57; Supply Co. v. Eastern Star Home, 163-513; Clark v. 
Edwards, 119-115; Pinkston vy. Young, 104-102—whereupon owner becomes liable as trustee 
to the amount due contractor, Building Supplies Co. v. Hospital Co., 176-87; s. ¢., 174-57; 
Foundry Co. v. Aluminum Co., 172-704—for lien is limited to owner’s indebtedness to con- 
tractor, Wood v. R. R., 131-48; Clark v. Edwards, 119-115—and owner not otherwise respon- 
sible to subcontractor or laborer, Wood v. R. R., 131-48. 

By giving proper notice, subcontractor substituted for contractor as to amount due or to 
become due from owner, without regard to account between contractor and subcontractor: 
Brick Co. v. Pulley, 168-371; Granite Co. v. Bank, 172-354. See Powder Co. v. Denton, 176- 
426; Powell v. Lumber Co., 168-632. 

Laborer’s lien, or lien for materials, when filed, relates back and takes priority over all liens 
attaching subsequent to beginning work or furnishing first materials: Clark v. Edwards, 119- 
115; Lumber Co. v. Hotel Co., 109-658; Burr v. Maultsby, 99-263; Chadbourne v. Williams, 
71-444, 

Right to lien does not apply to public property, and right to payment out of funds depends 
on lien: Hutchinson y. Comrs., 172-844—though no lien may be filed against town, it may be 
liable to subcontractors for balance due contractor when proper notice given; and laborers and 
material men may sue on contractor’s bond, Scheflow v. Pierce, 176-91. 

Mere fact that laborers and subcontractors are working on building is not notice to owner 
not to pay contractor until he has ascertained how much is due by him to every subcontractor 
and laborer: Clark v. Edwards, 119-115. 

Lien given by section does not supersede that in favor of contractor: Lester v. Houston, 101- 
605—but only gives it a preference to extent of amounts which may be due subcontractor, pro- 
vided it does not exceed sum which may be due original contractor, Ibid. 

Subcontractor may enforce lien for labor or materials against cwner of property, though con- 
tract with principal contractor has not been completed: Lumber Co. v. Hotel Co., 109-658— 
or has been abandoned, Ibid. 

Section merely referred to: Dunavant v. R. R., 122-999; Parsley v. David, 106-225. 

Public laws 1911, c. 761, as to liens in certain counties, invalid: Supply Co. v. Eastern Star 
Co., 163-513. 


2438. Notice to owner; liability. Any subcontractor, laborer or material man, 
who claims a lien as provided in the preceding section, may give notice to the 
owner or lessee of the real estate who makes the contract for such building or 
improvement at any time before the settlement with the contractor, and if the 
said owner or lessee refuses or neglects to retain out of the amount due the said 
contractor under the contract as much as is due or claimed by the subcontractor, 
laborer or material man, the subcontractor, laborer or material man may pro- 
ceed to enforce his lien, and after such notice is given, no payment to the con- 
tractor shall be a credit on or discharge of the lien herein provided. 

Rey., s. 2020; Code, s. 1802; 1880, c. 44, s. 2. 

Lien acquired by notice to owner, and exists only from date of notice: Building Supplies Co. 
v. Hospital Co., 176-87; s. ¢., 174-57; Wood v. R. R., 181-48; Clark v. Edwards, 119-115; Pinks- 
ton v. Young, 104-102. And see cases infra this note. Mere knowledge that laborers at work 
or that materials furnished is not sufficient notice: Building Supplies Co. v. Hospital Co., 176- 
87; s. ¢., 174-57; see Clark v. Edwards, 119-115. Notice held sufficient to establish lien: 
Building Corp. v. Jones, 174-57. 

Notice must be given to owner before ret pays contractor: Supply Co. v. Eastern Star Co., 
163-513. Material man dealing with husband, who has contracted with his wife to build her 
house, must notify wife before she pays her husband: Payne v. Flack, 152-600. 
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Subcontractor can enforce lien against owner only to extent of sums due contractor at date 
of giving notice to owner of his claim: Clark v. Edwards, 119-115. Where one furnishes mate- 
rial to subcontractor and gives notice to owner, his right to recover depends on amount due 
contractor, not on amount due subcontractor: Powder Co. v. Denton, 176-426; Powell v. Lum- 
ber Co., 168-632; Brick Co. v. Pulley, 168-371. Relation of debtor and creditor exists between 
owner and subcontractor, or material man, only to extent of lien acquired by giving notice: 
Hardware Co. v. Graded School, 151-507; Hall v. Jones, 151-419. 

Materials furnished must be to one engaged on the building and actually used in the build- 
ing: Brick Co. vy. Pulley, 168-371. 

After notice to owner suit must be brought in six months; lien need not be filed with clerk: 
Granite Co. v. Bank, 172-354; Mfg. Co. v. Andrews, 165-285; Hildebrand vy. Vanderbilt, 147-639. 
If after notice given lien lost by failure to sue in time, claimant may yet recover from owner 
his pro rata share of amount due contractor: Hildebrand v. Vanderbilt, 147-639. 

Subcontractor may enforce lien for labor or materials against owner, though contract with 
principal contractor has not been completed or has been abandoned: Lumber Co. v. Hotel Co., 
109-658. Contractor cannot sue owner for benefit of subcontractor without showing express 
trust: Perry v. Swanner, 150-141. Enforcement of subcontractor’s lien for materials fur- 
nished: Bain vy. Lamb, 167-304. Sufficiency of complaint in action to enforce material man’s 
lien hereunder: Parsley v. David, 106-225. Action by owner against surety of defaulting con- 
tractor; items properly allowable as damages, etc.: Donlan v. Trust Co., 139-212. 

Judgment against owner should declare only amount due for which execution may issue, and 
should not direct payment into court: Hildebrand v. Vanderbilt, 147-639. 

Contractor necessary party to action to enforce lien of subcontractor: Lumber Co. v. Hotel 
Co., 109-658—but trustee in conveyance subject to lien is not, Ibid. 

Section referred to: Pipe, etc., Co. v. Howland, 111-618; Lester v. Houston, 101-605. 

See infra this chapter, art. 8. 


2439. Statement of contractor’s indebtedness to be furnished to owner; effect. 
When any contractor, architect or other person makes a contract for building, 
altering or repairing any building or vessel, or for the construction or repair 
of a railroad, with the owner thereof, it is his duty to furnish to the owner or 
his agent, before receiving any part of the contract price, as it may become due, 
an itemized statement of the amount owing to any laborer, mechanic or artisan 
employed by such contractor, architect or other person, or to any person for 
materials furnished, and upon delivery to the owner or his agent of the item- 
ized statement aforesaid, it is the duty of the owner to retain from the money 
then due the contractor a sum not exceeding the price contracted for, which will 
be sufficient to pay such laborer, artisan or mechanic for labor done, or such 
person for material furnished, which said amount the owner shall pay directly 
to the laborer, mechanic, artisan or person furnishing materials. The owner 
may retain in his hands until the contract is completed such sum as may have 
been agreed on between him and the contractor, architect or other person 
employing laborers, as a guaranty for the faithful performance of the contract 
by such contractor. When such contract has been performed by the contractor 
such fund reserved as a guaranty shall be liable to the payment of the sum due 
the laborer, mechanic or artisan for labor done, or the person furnishing the 
materials as hereinbefore provided. 

Rey., s. 2021; 1887, c. 67; 1891, c. 203; 1899, c. 3385; 1903, ¢. 478. 


This and the following four sections (statute of 1887) provide an additional method of 
creating and enforcing a lien in favor of mechanics and laborers; the contractor is required to 
give owner notice of claims of subcontractors and others; but there is no lien until prescribed 
notice is given: Pinkston v. Young, 104-102. By giving notice claimant has double security, a 
lien upon property enforcible by suit, and to his share of money due from owner to contractor: 
Foundry Co. v. Aluminum Co., 172-704; West v. Laughinghouse, 174-214; Mfg. Co. v. Andrews, 
165-285. 
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When statement is furnished by contractor, obligation arises on part of the owner which 
material man may enforce in his own name: Perry v. Swanner, 150-141—but obligation not 
debtor and creditor except to amount of lien acquired, Hardware Co. v. Graded School, 151- 
507. Lien only in favor of material man furnishing material to one having some contract rela- 
tion to the work: Brick Co. v. Pulley, 168-371. 

When lien fixed by notice, claimant may enforce it without regard to condition of account 
between contractor and subcontractor: Powell vy. Lumber Co., 168-632; Brick Co. v. Pulley, 
168-371. 

It is duty of owner to retain out of amount due contractor sum to pay laborers and material 
men: Hildebrand y. Vanderbilt, 147-639. 

Notice given by contractor to architect of owner of claims is not without further proof of 
agency sufficient to raise lien hereunder: Building Supplies Co. v. Hospital Co., 176-87. 

Section not repealed by amendments to section 2444, contained in 1913, c. 150: Powder Co. 
y. Denton, 176-426. 


2440. Laborer, etc., may furnish statement of claim to owner; effect. Any 
laborer, mechanic, artisan or person furnishing materials may furnish to such 
owner or his agents before he shall have paid the contractor an itemized state- 
ment of the amount owing to such laborer, mechanic or artisan employed by said 
contractor, architect or other person for work or labor on such building, vessel 
or railroad, and any person may furnish to such owner or his agents an itemized 
statement of the amount due him for materials furnished for such purposes. 
Upon the delivery of such notice to such owner or his agent the person giving 
such notice is entitled to all the liens and benefits conferred by law in as full 
and ample a manner as though the statement was furnished by the contractor, 
architect or such other person. And after the notice herein provided is given, 
no payment to the contractor shall be a credit or a discharge of the lien herein 
provided. 

Rey., Ss. 2021; 1887, ec. 67; 1891, c. 203; 1899, c. 8385; 1908, c. 478; 1913, c. 150, s. 4. 

See annotations under preceding section. 


2441. Sums due by statement to constitute lien. The sums due to the laborer, 


mechaniec or artisan for labor done, or due the person furnishing materials, as 
shown in the itemized statement rendered to the owner, shall be a lien on the 
building, vessel or railroad built, altered or repaired, without any lien being 
filed before a justice of the peace or the superior court. 

Rey., s. 2022; 1887, c. 67, s. 2. 

Section dispenses with necessity of filing itemized statement before justice of the peace or 
clerk: Pinkston v. Young, 104-102; Granite Co. v. Bank, 172-354; Hildebrand v. Vanderbilt, 
147-639. Claim filed with owner constitutes lien on property to extent of amount due con- 
tractor: Foundry Co. v. Aluminum Co., 172-704. 


2442. Where sums due contractor from owner insufficient; payment pro rata. 
If the amount due the contractor by the owner is insufficient to pay in full the 
laborer, mechanic or artisan, for his labor, and the person furnishing materials, 
for materials furnished, it is the duty of the owner to distribute the amount 
pro rata among the several claimants, as shown by the itemized statement fur- 
nished the owner, or of which notice has been given the owner by the claimant. 

Rey., s. 2023 ; 1887, ¢c. 67, s. 3; 1913, c 150, s. 5. 

Where there are several claims filed, distribution is pro rata: Foundry Co. v. Aluminum 
Co., 172-704; West v. Laughinghouse, 174-214; Mfg. Co. v. Andrews, 165-285. Lien properly 
perfected has priority over attachment lien: Granite Co. v. Bank, 172-354. 


Section does not repeal the three preceding sections: Powder Co. v. Denton, 176-426—not 
in conflict with section 2471, Mfg. Co. vy. Andrews, 165-285. 
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2443. Contractor failing to furnish statement, or not applying owner’s pay- 
ments to laborer’s claims, misdemeanor. If any contractor or architect shall 
fail to furnish to the owner an itemized statement of the sums due to every one 
of the laborers, mechanics or artisans employed by him, or the amount due for 
materials, before receiving any part of the contract price, he shall be guilty of 
a misdemeanor. If any contractor shall fail to apply the contract price paid 
him by the owner or his agent to the payment of bills for labor and material, 
he shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
or imprisoned, or both, at the discretion of the court. 

Rey., s. 8663 ; 1887, c. 67, s. 4; 1918, c. 150, s. 8. 

Referred to: Pinkston v. Young, 104-102. 


2444. Laborer for railroad contractor may sue company; conditions of action. 
As often as any contractor for the construction of any part of a railroad which 
is in progress of construction is indebted to any laborer for thirty or less number 
of days labor performed in constructing said road, or is indebted for more than 
thirty days to any person furnishing material for the construction of said road, 
such laborer or material man may give notice of such indebtedness to said com- 
pany in a manner herein provided, and said company shall thereupon become 
liable to pay such laborer or material man the amount so due for labor or 
material, and action may be maintained against said company therefor. Such 
notice shall be given by said laborer to said company within twenty days after 
the performance of the number of days labor for which the claim is made, and 
such notice shall be given by the material man to said company within thirty 
days after the materials have been furnished. Such notice to be given by the la- 
borer shall be in writing and shall state the amount and number of days labor 
and the time when the labor was performed for which the claim is made, and the 
name of the contractor from whom due, and shall be signed by such laborer or 
his attorney; and such notice of the material man shall be in writing and shall 
state the amount of material furnished and when furnished, and the name of 
the contractor to whom furnished and by whom due, and shall be signed by such 
material man or his attorney. The notice shall be served on an engineer, agent 
or superintendent employed by said company having charge of the section of 
road on which such labor was performed or material furnished, personally or 
by leaving the same at the office or usual place of business of said engineer, 
agent, or superintendent, with some person of suitable age. But no action 
shall be maintained against any company under the provisions of this section 
unless the same is commenced within ninety days after notice is given to the 
company by such laborer or material man as above provided. 

Rev., s. 2018; Code, s. 1942; 1871-2, ec. 138, s. 12; 1918, c. 150, s. 1. 


Section considered with reference to sections 2439, 2440, 2470, 2474: Powder Co. v. Denton, 
176-426. 

A logging railroad is a railroad within this section: Carter v. Lumber Co., 160-8. Laborer 
seeking to subject railroad company hereunder must show substantial compliance with section: 
Moore v. R. R., 112-236. Privilege conferred by section restricted to laborers, and for work 
done for thirty days or less in constructing road, and company can in no event be held liable 
for payment of accounts due by contractors for materials: Ibid. Contractor or subcontractor 
entitled to file lien within one year of doing work or furnishing material: Dunavant v. R. R., 
122-999. After complying with requirements of section, laborer can assign claim as debt either 
against employer or railroad company: Moore y. R. R., 112-236—and assignee can enforce 
claim, Ibid. 


9445 LIENS—Arrt. 3 Ch. 49 


2445. Contractor on municipal building to give bond; action on bond. Every 
county, city, town or other municipal corporation which lets a contract for the 
building, repairing or altering any building, public road, or street, shall require 
the contractor for such work (when the contract price exceeds five hundred 
dollars) to execute bond with one or more solvent sureties before beginning any 
work under said contract, payable to said county, city, town or other munici- 
pal corporation, and conditioned for the payment of all labor done on and 
material and supplies furnished for the said work. The amount of the said 
bond to be given by said contractor shall be equal to the contract price up to 
two thousand dollars, and when the contract price is between two and ten 
thousand dollars the amount of said bond shall be two thousand dollars plus 
thirty-five per cent of the excess of the contract price over two thousand dollars 
and under ten thousand; when the contract is over ten thousand dollars, the 
amount of the said bond shall be two thousand dollars plus twenty-five per cent 
of the excess of the contract price over the sum of two thousand dollars. If 
the official of the said county, city, town or other municipal corporation, whose 
duty it is to take said bond, fails to require the said bond herein provided to be 
given, he is guilty of a misdemeanor. Any laborer doing work.on said building 
and material man furnishing material therefor and used therein, has the right 
to sue on said bond, the principal and sureties thereof, in the courts of this 
state having jurisdiction of the amount of said bond, and any number of laborers 
or material men whose claims are unpaid for work done and material furnished 
in said building have the right to join in one suit upon said bond for the 
recovery of the amounts due them respectively. 

ADIS VES SON Se 1915 Ven1Or saa 


Section requires municipal corporation to take a bond and authorizes laborers and material 
men to sue on the bond, and a provision in the bond interfering with this right of action is 
invalid: Ingold y. Hickory, 178-614. Where bond taken from contractor by municipality was 
for protection of obligee alone, sureties are not liable to material men: McCausland vy. Con- 
struction Co., 172-708. Semble, that section for protection of county, etc., and that subcontrac- 
tors and material men acquire no rights thereunder: Fore v. Feimster, 171-551. 


Art. 3. Lizns on VESSELS 


2446. For towage and for supplies at home port. Every vessel, boat, scow, 
lighter, flat, raft or other water craft is subject to a lien for the payment of 
towage done by any steamboat or tugboat; and every vessel and boat is subject 
to a lien for debts due for materials and supplies furnished to such vessel 
or boat in her home port. These liens shall be filed and enforced as is provided 
for other liens. 

Rey., s. 2040; 1898, c. 357; 1909, c. 147. 


2447. For labor in loading and unloading. Every vessel, her tackle, apparel 
and furniture, is subject to a lien for all labor done by contractors or others in 
loading or discharging the cargo of such vessel, and also for all labor done by 
any subcontractor or laborer employed in discharging or loading any such vessel, 
when such labor is done under contract with a contractor or stevedore who may 
be employed by the master, agent or owner of such vessel. 

Rey., s. 2041; Code, s. 1804; 1881, c. 356, s. 1. 
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2448. Filing lien; laborer’s notice to master. The liens provided for in the 
preceding sections shall be filed as is provided for other liens. The subcon- 
tractor or laborer may give notice to the master, agent or owner of such vessel, 
that the contractor or stevedore is or will become indebted to him. It shall 
then be the duty of such master, agent or owner of such vessel to retain out of 
the amount due to such contractor or stevedore under his contract as much as 
is due or claimed by the person giving the notice, and after such notice is given 
no payment to the contractor or stevedore shall be a credit on or a discharge of 
the lien herein provided. 

Rey., s. 2042; Code, s. 1805; 1881, c. 356, s. 2. 

Section referred to: Pipe, ete., Co. v. Howland, 111-628. 


2449. Enforcement of lien. The enforcement of such lien shall be by summons 
against the contractor or stevedore, and also against the master, agent or owner 
of such vessel, who made the contract with such contractor or stevedore, if over 
two hundred dollars, to be issued by the clerk of the superior court, and if 
under two hundred dollars, by a justice of the peace. 

Rey., s. 2048; Code, s. 1806; 1881, c. 356, s. 3. 


2450. Judgment against contractor binds master and vessel. The judgment 
against the contractor or stevedore shall also be a judgment against the master, 
agent or owner of such vessel, and also against such vessel itself, her tackle, 
apparel and furniture, which shall be seized, held and sold under execution for 
the satisfaction of such judgment. 

Rey., s. 2044; Code, s. 1807; 1881], c. 356, s. 4. 


2451. Liens not to exceed amount due contractor. The sum total of all the 
liens due to different subcontractors and laborers, performed for any contractor or 
stevedore under any contract with any master, agent or owner of any vessel, 
shall not exceed the amount due to the contractor or stevedore at the time of 
notice given to the owner, agent or master, or the amount due to the contractor 
or stevedore at the time of the service of summons upon the master, agent or 
owner, when no notice has been given. 

Reyv., s. 2045; Code, s. 1808; 1881, c. 356, s. 5. 

Section referred to: Pipe, ete., Co. v. Howland, 111-628. 


2452. Owner to see laborers paid. In all cases where steamships or vessels of 
any kind are loaded or unloaded or where any work is done in or about the same 
by the contractors to do the same known as stevedores or ‘‘boss stevedores,’’ who 
in doing the same employ laborers to assist or do the work by the hour, day, week 
or month, it is the duty of the owner or agent of the vessel to see that the 
laborers employed in or about the same by the stevedore, contractor or ‘‘boss 
stevedore’’ are fully paid the wages that may be due such laborer before he 
makes final settlement with the contractor, stevedore or ‘‘boss stevedore.”’ 

Rev., s. 2046; 1887, c. 145, s. 1. 


2453. Owner may refuse to settle with contractor till laborers paid. Any 
owner or agent referred to in the preceding section may refuse final settlement 
with the ‘‘boss stevedore’’ or contractor until he or they satisfy the said owner or 
agent, by written oath if necessary, that the same has been done. 


Rey., 8. 2047 ; 1887, ¢. 145, s. 2. 
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2454. Owner may pay orders for wages. It is lawful for the owner or agent 
of such vessel to pay off from time to time such orders for wages as may be due 
and given therefor in favor of the laborers by the contractor or stevedore, which 
on final settlement may be deducted from the contract price. 

Rey., s. 2048; 1887, c. 145, s. 3. 


2455. Laborer’s right of action against owner. Any owner or agent of such 
vessel who neglects or refuses to comply with the preceding provisions is liable 
to such laborer in a civil action for the amount of the wages so due him by the 
contractor, stevedore or ‘‘boss stevedore.’’ 

Rey., s. 2049; 1887, c. 145, s. 4. 


2456. Stevedore’s false oath punishable as perjury. If any contractor, steve- 
dore or boss stevedore shall make any false oath or false representation with 
intent to wrong, cheat or defraud any laborer in violation of the four preceding ~ 
sections, he shall be guilty of a misdemeanor, and on conviction thereof shall 
be punished as is now prescribed by law for perjury. 

Rey., s. 8613; 1887, c. 145, s. 5. 


2457. Stevedores to be licensed; omission misdemeanor. No person shall en- 
gage in the business of loading or unloading vessels upon contract, nor shall any 
person solicit or make any contract for himself or for any other person to load or 
unload any vessel either by day’s work or by the job, without having previ- 
ously obtained a license therefor, in the manner provided by law for other 
licenses for trades and occupations. Any person violating the provisions of this 
section shall be guilty of a misdemeanor and shall be fined or imprisoned, or both, 
at the discretion of the court. 

Rey., ss. 2050, 3791; 1891, c. 450; 1899, c. 595. 


2458. Tax and bond on procuring license. Before the sheriff shall issue the 
said license the applicant shall pay to the sheriff an annual tax of fifty dollars, 
and shall execute a bond with two or more approved sureties in the sum of two 
thousand dollars, payable to the state of North Carolina, and conditioned for 
the faithful performance of his duties and the due and lawful payment of all 
sums due to laborers assisting in the work of loading or unloading any vessels 
upon which the applicant may be engaged. And every bond so taken shall be 
renewed annually, and shall be filed with and preserved by the register of deeds 
in trust for every person that shall be injured by the breach of his contracts, 


who may severally bring suit thereon for the damages by each one sustained. 
Rev., s. 2051; 1891, c. 450. 


Art. 4. WAREHOUSE STORAGE LIENS 


2459. Liens on goods stored for charges. Every person, firm or corporation 
who furnishes storage room for furniture, tobacco, goods, wares or merchandise 
and makes a charge for storing the same, has the right to retain possession of 
and a lien upon all furniture, tobacco, goods, wares or merchandise until such 
storage charges are paid. 

LOTS! CHAO Seles LOL) CL OO i sneds 
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2460. Enforcement by public sale. If such charges are not paid within ten 
days after they become due, then such person, firm or corporation is authorized 
to sell said furniture, tobacco, goods, wares or merchandise at the county court- 
house door, after first advertising such sale for ten days at said courthouse door 
and three other public places in said county, or in some newspaper published in 
said county where the goods or tobacco are stored, and out of the proceeds of 
such sale to pay the costs and expenses of sale and all costs and charges due for 
storage, and the surplus, if any, pay to the owner of such furniture, tobacco, 
goods, wares or merchandise. . 

TOMS CLO See OL. Ca LOO. S52 


Art. 5. Liens or Horst, Boarpine anp Loperne-Housre KEEPER 


2461. Lien on baggage. LEvery hotel, boarding-house keeper and lodging-house 
keeper who furnishes board, bed or room to any person has the right to retain 
possession of and a lien upon all baggage or other property of such person that 
may have been brought to such hotel, boarding-house or lodging house, until 
all reasonable charges for such room, bed and board are paid. 

Rey., Ss. 2037 ; 1899; c. 645, s. 1; 1917, c. 26, s. 1. 


Lien recognized: State v. Hill, 166-298. Innkeeper has a lien even upon goods of third 
person held by guest, and brought within inn, unless he knew that they were not the property 
of guest: Covington v. Newberger, 99-523—but one who entertains strangers only occasionally, 
although he receives compensation therefor, is not an innkeeper, State v. Mathews, 19-424. 


2462. Baggage may be sold. If such charges are not paid within ten days 
after they become due, then the hotel, boarding-house or lodging-house keeper 
is authorized to sell said baggage or other property at the courthouse door, after 
first advertising such sale for ten days at said courthouse door and three other 
public places in the county, and out of the proceeds of sale to pay the costs and 
expenses of sale and all costs and charges due for said board, bed or room, and 
the surplus, if any, pay to the owner of said baggage or other property. 

Rey., Ss. 2088; 1899, c. 645, s. 2; 1917, c. 26, s. 2. 


2463. Notice of sale. Written notice of such sale shall be served on the owner 
of such baggage or other property ten days before such sale, if he is a resident 
of the state; but if he is a nonresident of the state, or if his residence is unknown, 
the publication of such notice for ten days at the courthouse door and three 
other public places in the county shall be sufficient service of the same. 

Reyv., s. 2039; 1887, ¢c. 645, s. 3. 


Art. 6. Liens or Livery-sTABLE KEEPERS 


2464. Lien for ninety days keep on animals in possession. Every keeper of 
livery, sale, or boarding stables has a lien upon and the right to retain the 
possession of every horse, mule, or other animal belonging to the owner or per- 
son contracting for the board and keep of any horse, mule, or other animal, for 
any and all unpaid amounts due for board of any horse, mule, or other animal. 
This lien shall not attach for amounts accruing for a longer period than ninety 
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days from the reception of such property or from the last full settlement; nor 
does this lien apply if the property is removed from the possession of said 
keeper of said livery, sale, or boarding stable. 

19 cy 4s! ae 


2465. Enforcement by public sale. If such charges are not paid within fifteen 
days after they become due and demand is made for the same, then the keeper 
of such livery, sale or boarding stable is authorized to sell the property at the 
county courthouse door, after first advertising said sale for ten days at the 
county courthouse door and three other public places in said county, and out of 
the proceeds of such sale to pay the costs and charges due for the board and keep 
of said horse, mule, or other animal, including the charges for keeping said 
animal until said sale, and the surplus, if any, pay to the owner of said animal. 

1911,-c. 1415s) 2. 


2466. Notice of sale to owner. Written notice of such sale shall be served on 
the owner of such horse, mule, or other animal ten days before such sale, if he 
is a resident of the state; but if he be a nonresident of the state, or if his residence 
is unknown, the publication of such notice for ten days at the county courthouse 
door and three other public places in the county shall be sufficient service of the 
same. 

UIQ Oy 4B isp, Bi. 


Art. 7. Liens on Corts, Caves anp Pias 


2467. Season of sire a lien. In all cases where the owner, or any agent for 
or employee of the owner, of any mare, jennet, cow or sow, turns the same to 
a studhorse, jack, bull, or boar, for the purpose of raising colts, calves, or pigs, 
the price charged for the season of the studhorse, jack, bull, or boar constitutes 
a lien on the colt, calf, or pigs until the price so charged for the season is paid. 

Rey., s. 2024; Code, s. 1797; 1885, ¢c. 72; 1887, c. 14; 1872-3, c. 94, s. 1; 1915, « 18, s. 1. 


2468. Colts, etc., not exempt from execution for season price. The colt, calf, 
or pigs shall not be exempt from execution for the payment of said season price 
by reason of the operation of the personal property exemption: Provided, the 
person claiming such lien institutes action to enforce the same within twelve 
months from the foaling of the colt, dropping the calf, or farrowing of the pigs. 


Rey., s. 2025; Code, s. 1798; 1885, c. 72; 1872-3, c. 94, s. 2; 1879, c. 47; 1915, c. 18; 1917, 
ec. 229. ; 


Art. 8. Prrrectine, Enrorcine anp Discuaraine Lizns 


2469. Claim of lien to be filed; place of filing. All claims against personal 
property, of two hundred dollars and under, may be filed in the office of the 
nearest justice of the peace; if over two hundred dollars or against any real 
estate or interest therein, in the office of the superior court clerk in any county 
where the labor has been performed or the materials furnished; but all claims 
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shall be filed in detail, specifying the materials furnished or labor performed, 
and the time thereof. If the parties interested make a special contract for 
such labor performed, or if such material and labor are specified in writing, in 
such cases it shall be decided agreeably to the terms of the contract, provided 
the terms of such contract do not affect the lien for such labor performed or 
materials furnished. 


Rey., s. 2026; Code, s. 1784; 1869-70, c. 206, s. 4; 1876-7, c. 53, s. 1. 
For local variation as to justice’s jurisdiction in Johnston county, see 1907, c. 148. 


For clerk’s duty to record, see section 952, subsection 23. 

Claim filed under this section must be in substantial compliance with statute and must set 
forth in detail the character of labor performed or materials furnished, the time when per- 
formed or furnished, the amount due therefor, and the property upon which labor performed 
or materials furnished: Jefferson v. Bryant, 161-404; Fulp v. Power Co., 157-157; Cook v. 
Cobb, 101-68; Wray v. Harris, 77-77—-without such particulars, is irregular and void, Wray 
v. Harris, 77-77—cannot be amended by court in action to enforce the lien, Jefferson v. 
Bryant, 161-404. Creditors with claims for materials, who have not filed liens at time of 
issuing an insurance policy, cannot claim benefits under the policy: Roper v. Ins. Co., 161-151. 

Upon filing of notice within proper time and in prescribed manner, lien given laborers and 
mechanics attaches to property upon which labor or materials bestowed: Burr v. Maultsby, 
99-263—and relates back to time of beginning of work or furnishing of materials, Ibid.; Clark 
yv. Edwards, 119-115; Lumber Co. v. Hotel Co., 109-658; Chadbourn v. Williams, 71-444—and 
is effectual not only against all other liens or encumbrances which attached subsequently, but 
against purchasers for value and without notice, Burr v. Maultsby, 99-263. Notice of lien on 
land must be filed in office of superior court clerk: Lanier v. Bell, 81-337. Lien of person who 
furnished materials for building is not avoided because in notice thereof filed with clerk it is 
made to attach on two distinct lots separated by street: Chadbourn v. Williams, 71-444. Notice 
of lien required to be filed since enactment of section should be filed with clerk of superior 
court, though materials began to be furnished before section went into effect: Ibid. Only 
original contractor can file notice of mechanic’s lien: Zachary v. Perry, 130-289. 

Laborer’s lien filed after employer’s death is valid though employer named in caption instead 
of administrator: Pugh v. Baker, 127-2. For claim of laborer held to be made out in sub- 
stantial compliance with section, see Cameron v. Lumber Co., 118-266. 

Taking note for debt is not waiver of lien, nor is an extension of time of payment unless 
beyond time allowed for filing: Lumber Co. v. Trading Co., 163-314. 

Section merely referred to: Kornegay v. Styron, 105-19; Jarrett v. Self, 90-479. 

As to justice’s jurisdiction in Johnston county, see 1907, c. 148. 


2470. Time of filing notice. Notice of lien shall be filed as hereinbefore pro- 
vided, except in those cases where a shorter time is prescribed, at any time 
within six months after the completion of the labor or the final furnishing of 
the materials, or the gathering of the crops. 


Rey., s. 2028; Code, s. 1789; 1868-9, c. 117, s. 4; 1876-7, c. 53, s. 2; 1881, c. 65; 1883, 
CHLOie et O0ON Gr o2 aL Ol oC LOO y Semlte 

Section valid: Pipe, ete., Co. v. Howland, 111-623. Where lien filed in proper time it relates 
back to time of furnishing material, etc.: Granite Co. v. Bank, 172-354. Filing within six 
months necessary to affect purchasers for value and without notice: Lumber Co. v. Trading 
Co., 163-314. The shorter time referred to herein means the time referred to in section 2444: 
Powder Co. v. Denton, 176-426. Section formerly required one year instead of six months: 
Dunavant v. R. B., 122-999. 


2471. Date of filing fixes priority. The liens created and established by this 
chapter shall be paid and settled according to the priority of the notice of the 
lien filed with the justice or the clerk. 

Rey., s. 2035; Code, s. 1792; 1868-9, c. 117, s. 11. 
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Liens which are to be filed with the justice or clerk are paid according to priority; subcon- 
tractors’ claims which require only notice to owner are paid pro rata: Mfg. Co. v. Andrews, 
165-285; Foundry Co. vy. Aluminum Co., 172-704. 

Laborer’s lien, or lien for materials, when filed relates back and takes priority over all liens 
attaching subsequent to beginning work or furnishing first material: Clark v. Edwards, 119- 
115; Lumber Co. v. Hotel Co., 109-658; Burr v. Maultsby, 99-263; Chadbourn y. Williams, 
71-444, 


2472. Laborer’s crop lien dates from work begun. ‘The lien for work on crops 
given by this chapter shall be preferred to every other lien or encumbrance 
which attached to the crops subsequent to the time at which the work was com- 
menced. 

Reyv., s. 20384; Code, s. 1782; 1869-70, c. 206, s. 2. 


Lien of laborer has precedence over agricultural liens made subsequent to his contract, but 
before crop harvested: Rouse v. Wooten, 104-229. 

Lien provided by section arises out of simple relation of debtor and creditor for labor done 
or materials furnished and where there is no other security than personal obligation of debtor: 
Grissom vy. Pickett, 98-54. Where plaintiff, having abandoned contract with defendant to culti- 
vate crop on shares and attempted to assert lien upon crop for labor performed on same, he 
does not come within section: Ibid. 

Section merely referred to: Tedder vy. R. R., 124-344; Pipe, ete., Co. v. Howland, 111-617; 
Brewer v. Chappell, 101-254; Farrar v. Staton, 101-79. Cases of interest, not entirely appli- 
cable under present law: Lumber Co. v. Hotel Co., 109-658; Burr v. Maultsby, 99-263; Warren 
v. Woodard, 70-382. 


2473. Duly filed claims of prior creditors not affected. Nothing in this chap- 
ter shall be construed to affect the rights of any person to whom any debt may 
be due for any work done for which priority of claim is filed with the proper 
officer. 

Rey., s. 2036; Code, s. 1786; 1869-70, c. 206, s. 6. 

See section 1140 as to priority between corporate mortgage and claims for labor, etc. 


2474. Action to enforce lien. Action to enforce the lien created must be com- 
menced in the court of a justice of the peace, and in the superior court, according 
to the jurisdiction thereof, within six months from the date of filing the notice 
of the lien. But if the debt is not due within six months, but becomes due 
within twelve months, suit may be brought or other proceedings instituted to 
enforce the lien in thirty days after it is due. 


Rev., s. 2027 ; Code, ss. 1785, 1790; 1868-9, c. 117, s. 7; 1869-70, c. 206, s. 5; 1876-7, c. 250; 
1876-7, ¢. 251. 

Failure to commence action within time specified discharges the lien: Norfleet v. Cotton 
Factory, 172-833. 

Defects in claim under section 2469 not cured by alleging necessary facts in pleading in 
action brought to enforce lien: Cook v. Cobb, 101-68; Jefferson v. Bryant, 161-404. 

Section cannot have been intended for case in which resort to any court unnecessary, and 
complete relief may be obtained by parties’ own act: McDougall v. Crapon, 95-295. 

Action against a married woman for less than $200 for material used in building a house must 
be brought before a justice of the peace: Finger v. Hunter, 130-529; Smaw v. Cohen, 95-85— 
‘but where proceeding not under section, but an action to coerce payment out of separate estate 
of feme covert for her contracts, superior court alone has jurisdiction, although amount be less 
than $200, Smaw v. Cohen, 95-85. But see section 2507. 

As to parties to action hereunder, see Pugh y. Baker, 127-2; Lumber Co. v. Hotel Co., 109- 
658; Clark v. Edwards, 119-115; Moore v. R. R., 112-236. 

Section merely referred to: McMillan v. Williams, 109-252; Hodges v. Hill, 105-131; Boyle 
y. Robbins, 71-133. 

1086 


9475 LIENS—Aart. '8 Ch. 49 


2475. When attachment available to plaintiff. In all cases where the owner or 
employer attempts to remove the crop, houses or appurtenances from the prem- 
ises, without the permission, or with the intent to defraud the lienee of his lien, 
the claimant may have a remedy by attachment. 

Rey., s. 2031; Code, s. 1795; 1868-9, c. 117, s. 14. 

As to sufficiency of affidavits to obtain attachment, see Brogden v. Privett, 67-45. 


2476. Defendant entitled to counterclaim. The defendant in any suit to en- 
force the lien is entitled to any setoff arising between the contractors during the 
performance of the contract, or counterclaim allowed by law. 

Rev., s. 2032; Code, s. 1788; 1869-70, c. 206, s. 8. 


2477. Execution. Upon judgment rendered in favor of the claimant, an exe- 
cution for the collection and enforcement thereof shall issue in the same manner 
as upon other judgments in actions arising on contract for the recovery of 
money only, except that the execution shall direct the officer to sell the right, 
title and interest which the owner had in the premises or the crops thereon, at 
the time of filing notice of the lien, before such execution shall extend to the 
general property of the defendant. 

Rey., s. 2029; Code, s. 1791; 1868-9, c. 117, s. 9. 

Judgment to enforce mechanic’s lien upon specific property for its satisfaction must contain 
general description of such property, and execution thereon must direct that such property shall 
first be sold to satisfy judgment: McMillan v. Williams, 109-252. Justice cannot declare, but 
can render direct judgment appropriating funds belonging to plaintiff: Markham v. McCown, 
124-163. Property subject to lien must be first sold: McMillan v. Williams, 109-252; Pipe, etce., 
Co. v. Howland, 111-615. 

Section merely referred to: Burr v. Maultsby, 99-266; Boyle v. Robbins, 71-133. 


2478. No justice’s execution against land. No execution issued by a justice 
of the peace, under this chapter, shall be enforced against real estate or any 
interest therein, but justices’ judgments may be docketed on the judgment 
docket of superior court for the purpose of selling such estate or any interest 
therein. 

Rey., s. 2030; Code, s. 1794; 1868-9, ¢. 117, s. 13. 


When land to be sold in enforcing lien, judgment rendered before justice shall be docketed 
in superior court, whence execution may issue: Smaw v. Cohen, 95-85. 


2479. Discharge of liens. All liens created by this chapter may be discharged 
as follows: 

1. By filing with the justice or clerk a receipt or acknowledgment, signed by the 
claimant, that the lien has been paid or discharged. 

2. By depositing with the justice or clerk money equal to the amount of the 
claim, which money shall be held by said officer for the benefit of the claimant. 

3. By an entry in the lien docket that the action on the part of the claimant 
to enforce the lien has been dismissed, or a judgment rendered against the claim- 
ant in such action. 

4. By a failure of the claimant to commence an action for the enforcement 
of the lien within six months from the notice of lien filed. 

Reyv., s. 2033; Code, s. 1793; 1868-9, c. 117, s. 12. 

Lien lost by failure to sue in six months: Hildebrand vy. Vanderbilt, 147-639; Norfleet v. 


Cotton Factory, 172-833. 
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Art. 9. AgGrRIcuLTURAL Liznns FoR ADVANCES 


2480. Lien on crops for advances. If any person makes any advance either in 
money or supplies to any person who is engaged in or about to engage in the 
cultivation of the soil, the person making the advance is entitled to a lien on the 
crops made during the year upon the land in the cultivation of which the advance 
has been expended, in preference to all other liens, except the laborer’s and land- 
lord’s liens, to the extent of such advance. Before any advance is made an 
agreement in writing for the advance shall be entered into, specifying the amount 
to be advanced, or fixing a limit beyond which the advance, if made from time 
to time during the year, shall not go; and this agreement shall be registered in 
the office of the register of the county where the person advanced resides within 
thirty days after its date. 

Rey., s. 2052; Code, s. 1799; 1898, c. 9; 1866-7, c. 1, s. 1; 1872-3, c. 138, s. 1. 


As to husband’s creating lien on crop raised on wife’s land, see Loftin v. Crossland, 94-76; 
Bray y. Carter, 115-16; Rawlings v. Neal, 126-271; Wells v. Batts, 112-283; Branch v. Ward, 
114-148; Guano Co. v. Colwell, 177-218. 

Section has no application in the absence of a claim for its special priorities: Odom v. Clark, 
146-544. 

Merchant gets nothing when tenant abandons crop before maturity: Beacom v. Boing, 126- 
136; Thigpen v. Leigh, 93-48. 

Registration of mortgage not essential to validity of lien as between parties thereto: Reese 
v. Cole, 93-87. Quere, whether compliance with other requirements contained in section neces- 
sary between parties: Ibid. 

As to parol evidence to show that supplies furnished after execution of lien, see Meeckins vy. 
Walker, 119-46. 

Restrictive provisions of section are for security of creditors and others dealing with debtor: 
Nichols v. Speller, 120-79; Reese v. Cole, 93-87. 


THE AGREEMENT; FORM AND SUFFICIENCY OF. No particular form necessary: 
Townsend v. McKinnon, 98-103. Agreement must be in writing: Patapsco v. Magee, 86-350— 
and strictly conform to statute, Ibid.; Rawlings v. Hunt, 90-270; Townsend v. McKinnon, 98- 
103—and must be executed before advances are made or supplies furnished, Patapsco v. Magee, 
86-350; Knight v. Rountree, 99-389; Meekins vy. Walker, 119-46; Clark v. Farrar, 74-686; 
Harris v. Jones, 83-317; but see Reese v. Cole, 93-87. It must be for advances of money or 
supplies, made to the person engaged or about to engage in cultivation of soil for the cultiva- 
tion of the crop of that year: Clark v. Farrar, 74-686; Loftin v. Hines, 107-360; Wooten v. 
Hill, 98-48; Woodlief v. Harris, 95-211. Where agreement, in form of chattel mortgage, held 
sufficient as an agricultural lien for advancements: Townsend v. McKinnon, 98-103. Agricul- 
tural lien will not be allowed to operate as a mortgage in certain cases: Clark v. Farrar, 74- 
686; Patapsco v. Magee, 86-350—but where instrument intended by parties to operate as agri- 
cultural lien, but it fails to set out some essential matter, it will be given effect as a common- 
law mortgage, if in form sufficient, Spivey v. Grant, 96-214. Instrument may be so framed 
as to operate in one part as a mortgage and in another part as an agricultural lien: Rawlings 
v. Hunt, 90-270. Agricultural lien and mortgage may be created by same instrument: Wooten 
v. Hill, 98-48. For cases on question as to sufficiency of description of land on which crop to 
be grown, see Perry v. Bragg, 109-303; Weil v. Flowers, 109-212; Brown y. Miller, 108-395; 
Gwathney v. Etheridge, 99-571; Hurley v. Ray, 160-376. 

Where land fully described, and in same instrument it says ‘‘and upon any other land I 
may cultivate in county,’’ the lien is good as to land described, but not as to any other: 
Gwathney v. Etheridge, 99-571; Perry v. Bragg, 109-303; Weil v. Flowers, 109-212; Crinkley 
v. Egerton, 113-142. Land on which crop to be grown must be identified at time lien created: 
Gwathney v. Etheridge, 99-571; Hurley v. Ray, 160-376. Power of sale upon default in paying 
advances inserted in instrument giving lien upon crops, does not invalidate instrument: Crink- 
ley v. Egerton, 113-142. 
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Instrument which gives lien on crop for supplies to be furnished in making a crop and also 
conveys personal property as additional security, with ordinary powers of sale, is valid both 
as a chattel mortgage and as an agricultural lien: Nichols v. Speller, 120-75. 

Where words of grant in an instrument are that grantor ‘‘conveys a lien upon each and 
every of said crop,’’ to be made upon certain land, such words will constitute valid mortgage 
upon crops, although not planted at time when such instrument is executed and registered: 
Harris y. Jones, 83-317. 


WHAT ARE ADVANCES HEREUNDER. See under section 2355. As to whether a mule 
is an advancement, see Branch v. Galloway, 105-193. Person who gives mortgage on crops to 
obtain supplies under section estopped from asserting that articles which he received as com- 
pliance with contract are not ‘‘supplies’’ within meaning of section: Womble v. Leach, 83- 
84—-and a second mortgagee who acquires an interest in crop after such advances made is also 
bound by such admission, Ibid. Supplies necessary to make and save crop are such articles as 
are in good faith furnished to and received by tenant for that purpose: Ledbetter v. Quick, 
90-276. 

NATURE, VALIDITY AND EXTENT OF LIEN. The lien only extends to the crop of 
the year for which advances made: Clark v. Farrar, 74-686. Between parties, in absence of 
fraud and compulsion, lien attaches for dry goods, shoes, tobacco, powders, snuff and candy, 
without showing that such articles were actually used in making crop: Nichols y. Speller, 
120-75. 

Validity of lien not affected by fact that land upon which crop planted was, while crop 
growing, recovered from person giving lien: Brown v. Miller, 108-375. 

Section intended to give lien a ‘‘preference to all other liens existing or otherwise’’ to extent 
of such advance: Nichols v. Speller, 120-78—and section should be strictly construed when 
rights of other creditors intervene, Ibid. Mortgage on crop not expressed to be for advances 
to be made, and not recorded in thirty days after its execution, has no rights as agricultural 
lien under section: Cooper v. Kimball, 123-120. Where agricultural lien made by vendee who 
has paid only portion of purchase money, of which vendor has notice, but makes no objection, 
his assent to lien presumed: Dail v. Freeman, 92-351. 

Agreement purporting on its face to be agricultural lien, only for future advances, cannot be 
supported as a mortgage as against purchaser for a different purpose and founded on consider- 
ation not expressed, but concealed or disguised in instrument: Clark v. Farrar, 74-686. Crop 
lien to secure agricultural advances under section valid inter partes, though not registered 
within thirty days as required by section: Gay v. Nash, 78-100. One who advances money or 
supplies on agricultural lien for making a crop not bound to see that same are used on farm: 
Nichols v. Speller, 120-75. 


PRIORITY BETWEEN LIENS. As to landlord’s lien for rent and advances being prior 
to agricultural lien hereunder, see section 2356. As to crop liens given by mortgagors or trus- 
tors in possession taking priority over mortgage and deed in trust, see section 2481. 

When landlord releases his lien on a part of the crop, the next lien for advancements applies 
as against the rights of third persons: White v. Winslow, 163-40. 

Where mortgage given on crop and agricultural lien thereafter executed which recites that 
lienor is to pay certain amount out of crops, lienee holds crop subject to mortgage debt: Bras- 
field v. Powell, 117-140. Subsequent mortgage on same property given to secure advancements 
of supplies, there being nothing to show for what purpose supplies furnished, does not create 
prior lien: Brown vy. Miller, 108-395. Where two mortgages on crop of cotton, and first mort- 
gagee advanced money in order to save crop and prepare it for market, in excess of amount 
secured by mortgage, not entitled to same to exclusion of second mortgagee: Weathersbee v. 
Farrar, 97-106. 

Agricultural lien duly executed and registered takes precedence of mortgage of prior date 
and registration upon ‘‘crop’’ therein subjected to extent of advances made: Wooten v. Hill, 
98-48. Where tenant makes agricultural lien and afterwards land is sold under execution as 
property of landlord, owner of lien has right to crop superior to purchaser at execution sale: 
Dail v. Freeman, 92-351. Lien of laborer has precedence over agricultural liens made subse- 
quent to his contract, but before crop harvested: Rouse v. Wooten, 104-229. Mortgage given 
by tenant to third person on his crop produced on certain farm does not give lien on rents 
paid by sub-tenant of portion of farm, where such rents assigned before execution of mortgage: 
Norfleet v. Baker, 131-99. 


69 1089 


2481 LENG Aro aor Ch. 49 


As to priority of landlord’s lien over lien given by section, see Ford v. Green, 121-70; Spruill 
v. Arrington, 109-192; Fleming vy. Davenport, 116-153; Ballard v. Johnson, 114-141; Thigpen 
v. Maget, 107-39; Branch v. Galloway, 105-193; Brewer v. Chappell, 101-251; Wooten v. Hill, 
98-48; Thigpen v. Leigh, 93-47; Ledbetter v. Quick, 90-276; Harrison v. Ricks, 71-9. 


2481. Contract for advances by mortgagor in possession. The preceding sec- 
tion shall apply to all contracts made for the advancement of money and sup- 
plies, or either, for the purposes herein specified by mortgagors or trustors who 
may be in possession of the lands mortgaged or conveyed in trust at the time of 
the making of the contract for such advancement of money or supplies, either 
in case the debts secured in said mortgage or deed of trust be due or not. 

Rey., s. 2053; 1889, c. 476. 


Where mortgagor in possession has given lien on crops for advances to aid in cultivating 
same, such lien superior to that of mortgagee of land: Hinton v. Walston, 115-7; Carr v. Dail, 
114-284; McNair yv. Pope, 104-350; Killebrew v. Hines, 104-182—even though lien improperly 
registered, Carr v. Dail, 114-284; Killebrew v. Hines, 104-182; but see Brewer v. Chappell, 
101-251. 


2482. Price to be charged for articles advanced limited. In order to be entitled 
to the benefits of the lien on crops in favor of landlords and other persons advanc- 
ing supplies under the article, Agricultural Tenancies, of the chapter, Landlord 
and Tenant, and under the present article, or on a chattel mortgage on crops, such 
landlord or person shall charge for such supplies a price or prices of not more 
than ten per cent over the retail cash price or prices of the article or articles 
advanced, and the said ten per cent shall be in lieu of interest on the debt for 
such advances. If more than ten per cent over the retail cash price is charged on 
any advances made under the lien or mortgage given on the crop, then the lien 
or mortgage shall be null and void as to the article or articles upon which such 
overcharge is made. At the time of each sale there shall be delivered to the 
purchaser a memorandum showing the cash prices of the articles advanced. 

1917, ec. 134,81. 


2483. ‘‘Cash prices’’ defined and determined. In the case of retail merchants, 
the retail cash price or prices shall be the regular cash price or prices charged 
by the same merchant to cash customers for the same article or articles in like 
quantities at the same time. In the case of advances of supplies by landlords or 
other persons not engaged in business as retail merchants, or by retail merchants 
who have no regular eash prices, if the prices charged are called into question by 
the purchaser the retail cash price or prices of the supplies advanced may be 
determined by taking the average between the cash price or prices for the same 
class or classes of goods of two neighboring merchants, one selected by the land- 
lord or other person making the advance and the other by the one to whom the 
advance is made. 

1917,"¢:134, 8.2: 


2484. Person advanced not estopped by agreement. No agreement or under- 
standing between the parties as to the price or prices to be charged shall work 
an estoppel against the person to whom supplies have been advanced from show- 
ing that the price or prices charged were in fact more than ten per cent over 
the average retail cash price or prices in that locality at the time the advance or 
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advances were made. If the price or prices charged by the merchants or land- 
lord were in fact more than ten per cent, then the lien shall be null and void as 
to the article or articles upon whieh such overcharge is made. 

1917, ¢. 134, s.°2. 


2485. Commission in lieu of interest, where advance in money. Any person, 
firm, or corporation, including any bank or credit union, making any advance- 
ment in money to any person for the purpose of enabling such person to culti- 
vate a crop, and taking as sole security for the advance so made a lien or mort- 
gage on the crops to be cultivated and the personal property of the person to 
whom the advances are made, may charge, in lieu of interest, a commission of 
not more than ten per cent of the amount of money actually advanced: Provided, 
that money advanced under the provisions of this section shall be advanced in 
installments agreed upon at the time of the contract, and the ten per cent com- 
mission herein allowed shall not be deducted, but shall be added to the amount 
of money agreed to be advanced. 

1917, c. 134, s. 3. 


¥ 


2486. Disposition of commission, where advanced by credit union. In case the 
money is advanced by a credit union, the funds derived from the ten per cent 
commission allowed in the preceding section shall be used to pay such interest 
as the union may pay for the money borrowed by it for the benefit of its members, 
and to cover losses sustained by the union on account of loans made to members, 
and to further cover any reasonable expenses incurred by the union in connec- 
tion with the loans made tc members, and the balance of said fund shall be 
returned to the borrowers at the end of each year. 

1917, c. 134, s. 4. 


2487. Purchasers for value protected. All liens or mortgages made under the 
provisions of this article shall be valid for their face value in the hands of pur- 
chasers for value and before maturity, even though the charges made are in 
excess of those allowed herein; but in such cases the party to whom the advances 
are made has the right to recover from the party making the advances any sum 
he may be compelled to pay a third party in excess of the charges allowed by 
this article. 

1917, c. 134, ss. 5, 6. 


2488. Crop seized and sold to preserve lien. If the person making such ad- 
vances makes an affidavit before the clerk of the superior court of the county in 
which such crops are, that the amount secured by said lien for such advances, or 
any part thereof, is due and unpaid, that the person to whom such advances have 
been made, or any other person having the said crop in his possession, is about 
to sell or dispose of his crop, or in any other way is about to defeat the lien 
hereinbefore provided for, accompanied with a statement of the amount then 
due, it is lawful for him to issue his warrant, directed to any of the sheriffs 
of this state, requiring them to seize the said crop, and, after due notice, sell 
the same for cash and pay over the net proceeds thereof, or so much thereof as 
may be necessary in the extinguishment of the amount then due. This proceed- 
ing shall not affect the rights of landlords or laborers. 

Rev., s. 2054; Code, s. 1800; 1893, c. 9; 1866-7, c. 1, s. 2; 1872-3, c. 133, s, 2; 1883, c. 88. 

1091 


2489 LIENS—Art. 9 Ch. 49 


Clerk superior court has power to revoke and supersede warrant issued under section, where 
same improvidently granted: Cottingham v. McKay, 86-241. Where, in proceeding under sec- 
tion, money arising from the sale of crop paid into court and proceeding dismissed, court has 
the power to order a return of the money to the defendant, although the plaintiff has instituted 
another action and files an affidavit that defendant is insolvent: Ibid. Where defendant denies 
that there is anything due for advances and there is a general verdict for plaintiff, it is error 
in court to refuse judgment because jury failed to assess damages: Gay v. Nash, 84-333. Not 
necessary to regularity of proceeding under section to enforce lien that summons should be 
issued to defendant: Thomas v. Campbell, 74-787. 


Section merely referred to in Crinkley v. Egerton, 113-146; Foundry Co. v. Howland, 111- 
627; Harrison v. Ricks, 71-9. 


2489. Lienor’s claim disputed; proceeds of sale held; issue made for trial. If 
the person to whom the advances have been made, or who claims an interest in 
the crops, within thirty days after such sale has been made, gives notice in writ- 
ing to the sheriff, accompanied with an affidavit, to the effect that the amount 
claimed is not justly due, it is the duty of the sheriff to hold the proceeds of such 
sale subject to the decision of the court upon an issue which shall be made up 
and set for trial at the next succeeding term of the superior court for the county 
in which the person to whom such advances have been made resides. 

Rey., s. 2054; Code, s. 1800; 1866-7, c. 1, s. 2; 1872-3, c. 183, s. 2; 1883, c. 88; 1893, c. 9. 


2490. Local: Short form of liens. For the purpose of creating a valid agri- 
cultural lien under the preceding sections for supplies to be advanced, and also 
to constitute a valid chattel mortgage as additional security thereto, and to 
secure a preéxisting debt, the following or a substantially similar form shall be 
deemed sufficient, and for those purposes legally effective, in the counties of 
Alamance, Alleghany, Anson, Ashe, Beaufort, Bladen, Brunswick, Buncombe, 
Burke, Cabarrus, Carteret, Caswell, Catawba, Chowan, Columbus, Craven, Cuim- 
berland, Davie, Davidson, Duplin, Durham, Edgecombe, Forsyth, Gaston, Gates, 
Granville, Halifax, Harnett, Hertford, Hyde, Iredell, Johnston, Jones, Lenoir, 
Lincoln, Martin, McDowell, Mecklenburg, Moore, Nash, New Hanover, North- 
ampton, Onslow, Pender, Pamlico, Person, Pitt, Polk, Richmond, Robeson, Rock- 
ingham, Rowan, Rutherford, Sampson, Scotland, Transylvania, Tyrrell, Union, 
Vance, Wake, Watauga, Washington, Wayne and Wilson: 


North: G@arolina,2e Sh pais pane or ee eee County. 

Wihereass. -2Ct bec hie ae eee ha_.-. agreed to make advances to ~-----__--_----- 
LOL EWE PULPOSe) OL en ADILMS e581 pee eee ee eee to cultivate the lands herein- 
after described during the year 19____, the amount of said advances not to exceed -------_- 
dollars; and, 

Whereas) Said iho pee see aie ee ee eae is indebted to said ~-_--.-.--_-_- in the 
UIT EMETs SUT © Lens rec eee dollars now due; now, therefore, in order to secure the 
payment of'thessame ther said’ eso" ese sae eee ee do__-. hereby convey to said 
ne ed oh 1 See aha Seah _ a rpnel ge owe all the crops of every description which may be raised 
during the year 192222 on the following lands in pees eee == oe eee County, North 
COW Ro] WN 82 ya geese cpscapetng testa A ie a ir Township wad OMingethemlangs Olesen ee 
andralsortherLolowings OFRECE Propel y si vitZi eee ene ee ee ee ee ee eee 
And.af by the =—-__- CLAY Olas os oe ee ee ee sO Pt S21 Ogee eee ee eee a fail-2 
LOS eVaS a LOM Le DLC Me Soya GEN Diigo Cl eee ee ee may foreclose this lien as 


provided in section two thousand four hundred and eighty-eight of the Consolidated 
Statutes or otherwise, and may sell said crops and other property after ten days notice 
posted at the courthouse door and three other public places in said county, and apply the 
proceeds to the payment of said indebtedness and all costs and expenses of executing this 
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conveyance, and pay the surplus to said____________- ond, thessaid =2cee= a ae hereby 
represents that said crops and other property are the absolute property of__._._________-- 
and free from encumbrance______-_-_________. 

Witness = 222222 hand#=andsseal, 22. = thisitheye 22 CayeOlee = eere ee LO ees 


Roy tad Siete oe wes TA yin € , owner of the lands described in the foregoing instrument, 
in consideration of the advances to be made, as therein provided, do_--- hereby agree to 
waive and release my lien as landlord upon said crops to the extent of said advances made 
LO: Sal Cee er eee ee ee Lee eee ee 


Thissthege==—=— Gaygotieesn en oe ee ee ae Ostet 

Witness). 7522 2% 2 SESS a) ay ae RRs Ss sau tod. Boe ieee (Seal. ) 
NOTE MEGA OLIN aye a ee ene ee ee County. 

The due execution of the foregoing instrument was this day proven before me by the 
OAthe An GeexaminallOonyO basse eet ee ieee oe eee ee es , the subscribing witness thereto. 

iRhisspheyseesa ayn Ol ye es St a Sie ee ee Re Deas 

Bye bypON o ai th Af ea oR ee paar hk Coen ae (Seal) 

INOoTthe @a no lin ae ae ae ne Se ee ee ee County. 

ihhestoresoinsucertincateOltpes a= === ae eee ES a el 0S SAR rs Olp2et ao eee SS 
County, is adjudged to be correct. Let the instrument with the certificate be registered. 

Mhisstheves=-—= OAV LO Leen a een eee ere re eo Soe 


ESE ees Aerie PE ee iby aie , Clerk Superior Court. 


Rev., s. 2055; 1899, cc. 17, 247; 1901, cc. 329, 704; 1903, c. 489; 1905, cc. 226, 319; 1907, 
c. 843; 1909, c. 582; P. L. 1913, c. 49. 


No particular form is required; the instrument is construed to effectuate the intention: Jones 
v. McCormick, 174-82. 


2491. Local: Rights on lienee’s failure to cultivate. If any person in the coun- 
ties mentioned in the preceding section, after executing a lien as aforesaid for 
advances, fails to cultivate the lands described therein, or does any other act 
calculated to impair the security therein given, then the person to whom the lien 
was executed is relieved from any further obligation to furnish supplies, and the 
debts and advances theretofore made become due and collectible at once, and the 
person to whom the instrument was executed may proceed to take possession of, 
cultivate and harvest said crops, and to sell the other property described therein. 
It is not necessary to incorporate such power in the instrument, but this section 
is sufficient authority for the same. The sale of any property described in any 
instrument executed under the provisions of this chapter may be made at any 
place in the county where such property is situated after ten days notice pub- 
lished at the courthouse door and three other public places in said county. 

Rey., Ss. 2056; 1899, c¢. 17;%s)''3 3) 1:901;' ¢:13829;"s.: 38. 


2492. Local: Commissioners to furnish blank records. The board of commis- 
sioners of the said counties shall have record books made with the aforesaid forms 
printed therein, and the cost of said books and of the printing of said forms, 
and of such other said books as may be hereafter required, shall be paid by the 
respective counties, and furnished to the register of deeds. 

Rev., s. 2057 ; 1899,.c. 17, s. 4; 1901, ¢.. 329, s. 4. 

For fees for probating and registering lien bonds, see sections 3903, 3904, 3906, 3907. For 
laborer’s lien on corporate assets, see section 1197. For power to take crops, see sections 830, 
2488. For landlord’s lien, see section 2355. For lien of docketed -judgment, see section 614. 
For lien of docketed judgments of justices of the peace, see section 1517. For lien upon land 
for improvements made, see section 703. Debts which are liens on decedent’s property paid 
by administrator, see section 93. : 
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CHAPTER 50 


MARRIAGE 


ART. 1. GENERAL PROVISIONS. 
2493. Requisites of marriage; solemnization. 
2494. Capacity to marry. 
2495. Want of capacity ; void and voidable marriages. 
2496. Prohibited degrees of kinship. 
2497. Marriages between slaves validated. 


ArT. 2. MARRIAGE LICENSE. 
2498. Solemnization without license unlawful. 
2499. Penalty for solemnizing without license. 
2500. License issued by register of deeds. 
2501. Obtaining license by false representation, misdemeanor. 
2502. Form of license. 
2503. Penalty for issuing license unlawfully. 
2504. Record of licenses and returns; originals filed. 
2505. Penalty for failure to record. 


Art. 1. GrnrrRAL PROVISIONS 


2493. Requisites of marriage; solemnization. The consent of a male and female 
person who may lawfully marry, presently to take each other as husband and 
wife, freely, seriously and plainly expressed by each in the presence of the other, 
and in the presence of an ordained minister of any religious denomination, 
minister authorized by his church, or of a justice of the peace, and the conse- 
quent declaration by such minister or officer that such persons are man and 
wife, shall be a valid and sufficient marriage: Provided, that the rite of mar- 
“riage among the Society of Friends, according to a form and custom peculiar to 
themselves, shall not be interfered with by the provisions of this chapter: 
Provided further, marriages solemnized before March 9, 1909, by ministers of the 
gospel licensed, but not ordained, are validated from their consummation. 

Rev., s. 2081; Code, s. 1812; 1871-2, c. 193, s. 3; 1908, c. 47; 1909, c. 704, s. 2; 1909, c. 897. 


No such thing as marriage simply by consent (so-called common-law marriage) in this state; 
history of marriage laws stated: State v. Wilson, 121-650. 

Section only prescribes what constitutes valid marriage: State v. Brown, 119-827. 

As to sham marriages, see State v. Wilson, 121-650; State v. Brown, 119-825. As to evi- 
dence of marriage, see Jones v. Reddick, 79-290; State v. Robbins, 28-23; Weaver v. Cryer, 
12-337. As to marriage celebrated by ordained minister, who depends for his support upon 
some other occupation than minister, see In re Cunninggim, 60-397. 

Marriage by law is complete when parties, able and willing to contract, have actually con- 
tracted to be man and wife in form and with the solemnities required by law: State v. Pat- 
terson, 24-346—and consummation by carnal knowledge not necessary to its validity, Ibid. 
Cohabitation between an indian man and woman, according to ancient customs of their tribe, 
which leave parties free to dissolve the connection at pleasure, is not marriage: State v. Ta- 
cha-na-tah, 64-614—-for there is but one law of marriage for all residents of this state, Ibid. 
While consent is essential to marriage in this state, it must also be acknowledged in manner 
and before person prescribed by section: State v. Wilson, 121-650. 

Marriage brought about by threats of wife’s father and by false representations of preg- 
nancy is valid: Bryant v. Bryant, 171-746. 

Elder in colored Methodist church is an ordained minister of the gospel within meaning of 
section, and as such can celebrate rites of matrimony: State v. Parker, 106-711. 

Validity of statutes curing marriages void for nonobservance of statutory formality: Cooke 
v. Cooke, 61-583. 

For case under former enactment, see State v. Bray, 35-289. 
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2494. Capacity to marry. All unmarried male persons of sixteen years, or 
upwards, of age, and all unmarried females of fourteen years, or upwards, of 
age, may lawfully marry, except as hereinafter forbidden. 

Rey., s. 2082; Code, s. 1809; R. C., c. 68, s. 14; 1871-2, c. 193. 

Female at fourteen may lawfully marry: Whitaker v. Hamilton, 126-466. Male, being of 


marriageable age at eighteen, may be indicted for seduction under promise of marriage: State 
v. Creed, 171-837. 


2495. Want of capacity; void and voidable marriages. All marriages between 
a white person and a negro or indian, or between a white person and person 
of negro or indian descent to the third generation, inclusive, or between a 
Cherokee indian of Robeson county and a negro, or between a Cherokee indian 
of Robeson county and a person of negro descent to the third generation, inclu- 
sive, or between any two persons nearer of kin than first cousins, or between a 
male person under sixteen years of age and any female, or between a female 
person under fourteen years of age and any male, or between persons either of 
whom has a husband or wife living at the time of such marriage, or 
between persons either of whom is at the time physically impotent, or is 
incapable of contracting from want of will or understanding, shall be void: 
Provided, double first cousins may not marry; and Provided further, that no 
marriage followed by cohabitation and the birth of issue shall be declared void 
after the death of either of the parties for any of the causes stated in this section, 
except for that one of the parties was a white person and the other a negro or 
indian, or of negro or indian descent to the third generation, inclusive, and 
for bigamy. 

Rev., s. 2083 ; Code, s. 1810; R. C., c. 68, ss. 7, 8, 9; 1871-2, c. 193, s. 2; 1887, c. 245; 1911, 
Ail, Re Be Ue es IMs Ie eral, 

The persons now known as Cherokee Indians of Robeson County were formerly known 
as Croatan indians. See chapter Indians, s. 6257. 

For suits to nullify marriages contracted contrary to the provisions of this section, see sec- 
tion 1658 and annotations thereunder. ; 

Action to nullify marriage is not technically action for divorce, though placed under chapter 
‘“Divorce,’’ and although alimony pendente lite may be allowed: Taylor v. White, 160-38 
(discussing Lea v. Lea, 104-603). 

Marriage between white person and negro is void: Hare y. Board of Education, 113-9; 
Woodward v. Blue, 103-114; State v. Kennedy, 76-251—approved in State v. Cutshall, 110-552; 
State v. Hairston, 63-451; State v. Ross, 76-242; State v. Rheinhardt, 63-547; State v. Melton, 
44-49; State v. Hooper, 27-201; State v. Fore, 23-378; State v. Watters, 25-455—meaning of 
‘‘to third generation inclusive’’: Ferrall v. Ferrall, 153-174. Bigamous marriages void: 
Irby v. Wilson, 21-512. But only marriages prohibited between races and bigamous marriages 
are absolutely void; all other marriages prohibited hereunder must be declared void by the 
court, that is, are voidable: Watters v. Watters, 168-411. 

Marriage of an insane person is voidable, on behalf of the insane person: Watters v. Wat- 
ters, 168-411 (discussing Sims v. Sims, 121-297; Crump vy. Morgan, 38-91; Johnson y. Kin- 
cade, 37-470). 

Marriage between persons nearer of kin than first cousins, followed by cohabitation and 
birth of issue, cannot be declared void after death of either party, for court’s power to declare 
void in such case confined to time when parties living: Baity v. Cranfill, 91-293. 

Marriage where one person under legal age is not void, but voidable: State v. Parker, 106- 
711—and ratified where parties continue as husband and wife after legal age reached, Koonce 
v. Wallace, 52-194. Court will not decree nullity where marriage followed by twenty years 
cohabitation as husband and wife: State vy. Parker, 106-711. 
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To bring case of unlawful marriage within proviso to section it must be shown not only that 
one of parties dead, but that cohabitation and birth of issue followed unlawful marriage: 
Ward v. Bailey, 118-55. 

Marriage between white person and negro in another state is valid in this state: State v. 
Ross, 76-242; State v. Schlachter, 61-520—but where they leave this state for purpose of cele- 
brating such marriage and then of returning, such marriage void, State v. Cutshall, 110-552; 
State v. Kennedy, 76-251. Provisions of section prohibiting marriage between races are not 
in conflict with state constitution or amendments to federal constitution: State v. Hairston, 
63-451. 

It is competent for legislature to impose, and therefore to remove, conditions in respect to 
marriage relation: Baity v. Cranfill, 91-293—but legislature cannot validate marriage which is 
nullity, as for want of consent, Cooke v. Cooke, 61-583. 

Section to be considered with sections 2500 and 2503 in determining the inquiry to be made 
before issuing license: Joyner v. Harris, 157-296. 

For case prior to enactment of section as to impotency of one of parties, see Smith v. More- 
head, 59-360. Section referred to in Hopkins v. Bowers, 111-177. 

As to Cherokee Indians of Robeson County, see section 6257. 


2496. Prohibited degrees of kinship. When the degree of kinship is estimated 
with a view to ascertain the right of kinspeople to marry, the half-blood shall 
be counted as the whole-blood: Provided, that nothing herein contained shall be 
so construed as to invalidate any marriage heretofore contracted in case where 
by counting the half-blood as the whole-blood the persons contracting such 
marriage would be nearer of kin than first cousins; but in every such case the 
kinship shall be ascertained by counting relations of the half-blood as being only 
half so near kin as those of the same degree of the whole-blood. 

Rev., s. 2084; Code, s. 1811; 1879, c. 78. 

Section referred to: Baity v. Cranfill, 91-296. 


2497. Marriages between slaves validated. Persons, both or one of whom were 
formerly slaves, who have complied with the provisions of section five, chapter 
forty, of the acts of the general assembly, ratified March tenth, one thousand 
eight hundred and sixty-six, shall be deemed to have been lawfully married. 

Rev., s. 2085; Code, s. 1842; 1866, c. 40, s. 5. 


Section valid: Bettis v. Avery, 140-186; Baity v. Cranfill, 91-298. Necessary consent to mar- 
riage is supplied by continuing cohabitation: Bettis v. Avery, 140-186—and such continued 
cohabitation, after passage of section, is conclusive evidence of party’s consent to contract, 
Long v. Barnes, 87-329; State v. Whitford, 86-636—nor can such marriage be avoided by 
failure to have acknowledgment of same entered of record, Erwin v. Bailey, 123-628; State v. 
Whitford, 86-636; State v. Adams, 65-538. Relation of man and wife existing between former 
slaves, if continued until passage of act, culminated into valid marriage and is legalized by 
section: Nelson v. Hunter, 140-598; Hrwin y. Bailey, 123-628; Bettis v. Avery, 140-186; State 
v. Melton, 120-591; State v. Harris, 63-1. 

This section has retroactive effect so as to legalize relation from beginning of it, thereby 
legitimatizing all offsprings of cohabitation born during entire period, and conduct of parents 
after passage of act could not render offspring of union illegitimate: Nelson v. Hunter, 140- 
598. Section intended for benefit of those who occupied such relations to each other exclusively, 
and not to others at same time: Branch y. Walker, 102-34. 

As bearing upon section, see State v. Adams, 65-537. For case prior to enactment of sec 
tion, see State v. Samuel, 19-177. Section merely referred to: Jones v. Hoggard, 108-178. 


Art. 2. Marriage Licknsz 


2498. Solemnization without license unlawful. No minister or officer shall per- 
form a ceremony of marriage between any two persons, or shall declare them to 
be man and wife, until there is delivered to him a license for the marriage of the 
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said persons, signed by the register of deeds of the county in which the marriage 
is intended to take place, or by his lawful deputy. 

Rey., s. 2086; Code, s. 1813; 1871-2, c. 198, s. 4. 

Marriage not invalid because solemnized without a license: Maggett v. Roberts, 112-71; 


State vy. Parker, 106-711; State v. Robbins, 28-23—or under an illegal license, Maggett v. 
Roberts, 112-71. 


2499. Penalty for solemnizing without license. Every minister or officer who 
marries any couple without a license being first delivered to him, as required by 
law, or after the expiration of such license, or who fails to return such license to 
the register of deeds within two months after any marriage celebrated by virtue 
thereof, with the certificate appended thereto duly filled up and signed, shall 
forfeit and pay two hundred dollars to any person who sues therefor, and he 
shall also be guilty of a misdemeanor. 

Rey., ss. 2087, 3872; Code, s. 1817; R. C., c. 68, ss. 6, 13; 1871-2, c. 1938, s..8. 

Marriage not invalid because solemnized without license: Maggett v. Roberts, 112-71; State 
v. Parker, 106-711; State v. Robbins, 28-23—or under illegal license, Maggett v. Roberts, 112- 
71—and the only effect of marrying a couple without legal license is to subject officer or min- 
ister to penalty of $200, Maggett v. Roberts, 112-74; State v. Parker, 106-713; State v. Rob- 
bins, 28-23. 

Personating minister and solemnizing marriage with consent of parties not a criminal 
offense: State v. Brown, 119-825. 

Section cited: Norman v. Dunbar, 53-319; State v. Parker, 106-713; Maggett v. Roberts, 
112-74. 


2500. License issued by register of deeds. very register of deeds shall, upon 
application, issue a license for the marriage of any two persons, if it appears to 
him probable that there is no legal impediment to such marriage. Where either 
party to the proposed marriage is under eighteen years of age, and resides with 
the father, or mother, or uncle, or aunt, or brother, or elder sister, or resides at a 
school, or is an orphan and resides with a guardian, the register shall not issue a 
license for such marriage until the consent in writing of the relation with whom 
such infant resides, or, if he or she resides at a school, of the person by whom said 
infant was placed at school, and under whose custody and control he or she is, is 
delivered to him, and such written consent shall be filed and preserved by the reg- 
ister. When it appears to the register of deeds that it is probable there is a legal 
impediment to the marriage of any person for whom a license is applied, he has 
power to administer to the person so applying an oath touching the legal capacity 
of said parties to contract a marriage. 

Rey., s. 2088; Code, s. 1814; 1887, c. 381; 1871-2, c. 193, s. 5. 


The written consent of parents is the condition precedent to issue of license to one under 
eighteen years: Coley v. Lewis, 91-21. Written consent of mother sufficient, though stepfather 
dissents: Owens v. Munden, 168-266—but mother’s consent insufficient where child living with 
father, Littleton v. Haar, 158-566. 

Duty of register of deeds to be cautious and scrutinize application under peril of incurring 
penalty imposed by section 2503: Agent vy. Willis, 124-29; Laney v. Mackey, 144-633—to make 
reasonable inquiry, Julian v. Daniels, 175-549; Gray v. Lentz, 173-346; Savage v. Moore, 167- 
383; Joyner v. Harris, 157-296;' Williams v. Hodges, 101-302; Laney v. Mackey, 144-633; 
Bowles v. Cochran, 93-398—but he need not examine witnesses under oath, though section 
empowers him to do so, Furr v. Johnson, 140-157. See annotations under section 2503. 

This section and section 2503, being in pari materia, should be construed together: Wil- 
liams v. Hodges, 101-302; Bowles v. Cochran, 93-398. As to inquiry to be made, section 2495 
also to be considered: Joyner v. Harris, 157-296. 
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Section merely referred to: Harcum y. Marsh, 130-158; Wilkinson v. Dellinger, 126-462; 
Joyner y. Roberts, 112-111; Maggett v. Roberts, 112-73; Walker v. Adams, 109-483; State v. 
Snuggs, 85-541. 


2501. Obtaining license by false representation misdemeanor. If any person 
shall obtain a marriage license for the marriage of persons under the age of eight- 
een years by misrepresentation or false pretenses, he shall be guilty of a misde- 
meanor, and upon conviction shall be fined not exceeding fifty dollars, or impris- 
oned not exceeding thirty days, or both, at the discretion of the court. 

Rey., s. 3371; 1885, c. 346. 

As to false pretenses generally, see section 4277. 


2502. Form of license. License shall be in the following or some equivalent 
form : 


To any ordained minister of any religious denomination, minister authorized by his 
church} or: tovanyjusticerot the peace*tor = 22 ees = a=.) county: A. B. having applied 
to me for a license for the marriage of C. D. (the name of the man to be written in full) of 
(here state his residence), aged -____ years (race, as the case may be), the son of (here 
state the father and mother, if known; state whether they are living or dead, and their 
residence, if known; if any of these facts are not known, so state), and H. F. (write the 
name of the woman in full) of (here state her residence), aged ---- years (race, as the 
case may be), the daughter of (here state names and residences of the parents, if 
known, as is required above with respect to the man). (If either of the parties is under 
eighteen years of age, the license shall here contain the following:) And the written 
consent of G. H., father (or mother, etc., as the case may be) to the proposed marriage 
having been filed with me, and there being no legal impediment to such marriage known 
to me, you are hereby authorized, at any time within sixty days from the date hereof, to 
celebrate the proposed marriage at any place within the said county. You are required, 
within sixty days after you shall have celebrated such marriage, to return this license to 
me at my office with your signature subscribed to the certificate under this license, and 
with the blanks therein filled according to the facts, under penalty of forfeiting two hun- 
dred dollars to the use of any person who shall sue for the same. 

TSS WCCMENTS men Cet ye Olas ee eee ere pe LO pee 1 yuu bee 

Register of Deeds of ---------------- County. 


Every register of deeds shall designate in every marriage license issued the 
race of the persons proposing to marry by inserting in the blank after the word 
‘‘race’’ the words ‘‘white,’’ ‘‘colored’’ or ‘‘indian,’’ as the case may be. The 
certificate shall be filled up and signed by the minister or officer celebrating the 
marriage, and also be signed by one or more witnesses present at the marriage, 
who shall add to their names their place of residence, as follows: 


I, N. O., an ordained or authorized minister of (here state to what religious denomina- 
tion, or justice of the peace, as the case may be), united in matrimony (here name the 
parties), the parties licensed above, on the —_-_-_- OR VRO gee ae ee een see eatathe 


house of P. R., in (here name the town, if any, the township and county), according 
to law. 


Witness, present, at thesmarriagves gs) es Ce ee ee ee N. O. 
S. T., of (here give residence). 


Rey., s. 2089; Code, s. 1815; 1899, c. 541, ss. 1, 2; 1871-2, c. 198, s. 6; 1909, c. 704, s. 3; 
IESG; (Oy Btey 


A blank marriage license, though signed by the register of deeds, is not issued until filled 
up and handed to person who is to be married, or to some one for him; and if, at the time of 
such issuance, register has become functus officio, failure to record it does not render him 
liable to penalty imposed by sections 2504 and 2505 for failure to record substance of each 
marriage license issued: Maggett v. Roberts, 112-71. 


2503. Penalty for issuing license unlawfully. Every register of deeds who 
knowingly or without reasonable inquiry, personally or by deputy, issues a 
1098 


2504 MARRIAGE—Anrr. 2 Ch. 50 


license for the marriage of any two persons to which there is any lawful impedi- 
ment, or where either of the persons is under the age of eighteen years, without 
the consent required by law, shall forfeit and pay two hundred dollars to any 
parent, guardian, or other person standing in loco parentis, who sues for the 
same. 


IRGV., (Ss COCO CONC WI SHsL S| Ome SOO memos (emlOOIm Cr Vacs Nh. On Gr 68s Sa lon Lsil-2 
CLS VS 

Legal definition of ‘‘penalty’’: Bd. of Ed. v. Henderson, 126-689. Register liable when he 
issues license to those under eighteen years without consent: Laney v. Mackey, 144-630. 

When application made for license, register must be cautious and scrutinize application: 
Agent v. Willis, 124-29—to make reasonable inquiry whether there is any legal impediment 
to marriage, Bowles v. Cochran, 93-398—and where he is without knowledge of parties, it 
must appear probable to him upon reasonable inquiry that license may and ought to issue, 
Agent v. Willis, 124-29. The inquiry necessary to be made to relieve him from liability cannot 
be delegated to a deputy, but conducted by register himself: Maggett v. Roberts, 112-71; Cole 
v. Laws, 108-185—for the trust is personal to the register, Maggett v. Roberts, 112-71. 

This section and section 2495 are in pari materia and are to be construed together: Bowles 
v. Cochran, 93-398; Joyner v. Harris, 157-296. 

Where register delivers license complete in form to person with instructions not to give same 
to parties until written consent of mother obtained, and same delivered without such consent, 
register liable for penalty: Coley v. Lewis, 91-21. 

Issuing of license by register in violation of section not indictable offense: State v. Snuggs, 
85-541—but penalty of $200 is prescribed to person aggrieved who shall sue therefor, Ibid.— 
and this mode of proceeding excludes that by indictment, unless illegal act be done mala fide, 
Ibid. 

What is ‘‘reasonable inquiry’’: Julian vy. Daniels, 175-549; Gray v. Lentz, 173-346; Savage 
v. Moore, 167-383; Joyner y. Harris, 157-296; Furr v. Johnson, 140-157; Bowles v. Cochran, 
93-398. As to when ‘‘reasonable inquiry’’ hereunder is question for court or jury, see Furr v. 
Johnson, 140-157; Trolinger v. Boroughs, 133-312; Hareum y. Marsh, 130-154; Joyner v. 
Roberts, 114-389. As to burden of proof in actions hereunder, see Furr y. Johnson, 140-157. 
As to abatement of action by death of register, see Wallace v. McPherson, 139-297. As to 
power of legislature to relieve officer from penalty given by section by an act passed after 
bringing of action therefor, see Bray v. Williams, 137-387. For cases in which inquiry held to 
be reasonable, see Furr v. Johnson, 140-157; Harcum y. Marsh, 130-154; Joyner v. Roberts, 
114-380; Walker v. Adams, 109-481; Bowles v. Cochran, 93-398. For cases in which inquiry 
held not to be reasonable, see Laney v. Mackey, 144-631; Morrison v. Teague, 143-186; Trol- 
inger v. Boroughs, 133-312; Cole v. Laws, 104-651; Williams y. Hodges, 101-300. 

Sufficiency of written consent, see under section 2500. 

Venue of action hereunder is in county in which cause of action arises: Dixon y. Haar, 
158-341. 

As to complaint in action hereunder, see Maggett v. Roberts, 108-174. 

As to proper name under which to prosecute action, see Ibid.; see Norman v. Dunbar, 53-320. 

Section merely referred to: Wilkinson v. Dellinger, 126-462. 


2504. Record of licenses and returns; originals filed. Every register of deeds 
shall keep a book (which shall be furnished on demand by the board of county 
commissioners of his county) on the first page of which shall be written or 
printed : 

Record of marriage licenses and of returns thereto, for the county of ___.__._-____-____ . 


TROON WIE oe Cava 0 lan eee ee eee mises LOO LICe eeem Ca Ve Oleeee a eee se | ; 
19____, both inclusive. : 


In said book shall be entered alphabetically, according to the names of the 
proposed husbands, the substance of each marriage license and the return there- 
upon, as follows: The book shall be divided by lines with columns which shall be 
properly headed, and in the first of these, beginning on the left, shall be put the 
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date of issue of the license; in the second, the name in full of the intended hus- 
band, with his residence; in the third, his age; in the fourth, his race and color; 
in the fifth, the name in full of the intended wife, with her residence; in the 
sixth, her age; in the seventh, her race and color; in the eighth, the name and 
title of the minister or officer who celebrated the marriage; in the ninth, the day 
of the celebration; in the tenth, the place of the celebration; in the eleventh, 
the names of all or at least three of the witnesses who signed the return as present 
at the celebration. The original license and return thereto shall be filed and 
preserved. 
Rev., s. 2091; Code, s. 1818; 1899, c. 541, s. 3; 1871-2, c. 193, s. 9. 


As bearing upon section, see Bray v. Williams, 137-387. 
Section merely referred to: Maggett v. Roberts, 112-71. 


2505. Penalty for failure to record. Any register of deeds who fails to record, 
in the manner above prescribed, the substance of any marriage license 
issued by him, or who fails to record, in the manner above prescribed, the sub- 
stance of any return made thereon, within ten days after such return made, 
shall forfeit and pay two hundred dollars to any person who sues for the same. 

Rey., s. 2092; Code, s. 1819; 1871-2, ec. 198, s. 10. 

Penalty given by section is as applicable to failure to record license or its substance, when 
issued, as to failure to record return thereof: Maggett v. Roberts, 108-174. Where at time 
of issuance of license register becomes functus officio, failure to record it does not render him 
liable to penalty: Maggett v. Roberts, 112-71. 

As to name in which action for penalty should be prosecuted, see Maggett v. Roberts, 108- 
174. As to jurisdiction of action for penalty hereunder, see Ibid. As to constitutionality of 
act of legislature relieving register from penalty hereunder, passed after action brought for 
recovery thereof, see Bray v. Williams, 137-387. 
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CHAPTER 51 


MARRIED WOMEN 


ArT. 1. POWERS AND LIABILITIES OF MARRIED WOMEN. 
2506. Property of married woman secured to her. 
2507. Capacity to contract. 
2508. Capacity to draw checks. 
2509. Conveyance or lease of wife’s land requires husband’s joinder. 
2510. Husband cannot convey, etc., wife’s land without her consent; not liable for his 
debts. 
2511. Capacity to make will. 
2512. May insure husband’s life. 
2513. Earnings and damages from personal injury are wife’s property. 
2514. Savings from separate property; liability of husband for income. 
2515. Contracts of wife with husband affecting corpus or income of estate. 
2516. Contracts between husband and wife generally; releases. 
2517. Wife’s antenuptial contracts and torts. 
2518. For wife’s torts, husband jointly liable. 
2519. Estate by the curtesy. 
2520. In actions against wife, husband served and may defend. 
2521. Discharge of husband from defense; liability for costs. 


Art. 2, Acts BARRING RECIPROCAL PROPERTY RIGHTS OF HUSBAND AND WIFE. 
2522. Divorce a vinculo and felonious slaying a bar. 
2523. Wife’s elopement or divorce a mensa at husband’s suit a bar. 
2524. Husband’s living in adultery, etc., or divorce a mensa at wife’s suit a bar. 
ArT. 3. FREE TRADERS. 


2525. Requisites of writing to make her free trader. 

2526. Writing effective from registration. 

2527. Certified copy as evidence. 

2528. Revocation by entry on record and publication. 

2529. Separation by divorce or deed; husband non compos. 
2530. Abandonment by husband. 


Art. 1. Powrrs anp Liapriities or Marrrep WoMEN 


2506. Property of married woman secured to her. The real and personal prop- 
erty of any female in this state, acquired before marriage, and all property, real 
and personal, to which she may, after marriage, become in any manner entitled, 
shall be and remain the sole and separate estate and property of such female, 
and shall not be liable for any debts, obligations or engagements of her husband, 
and may be devised and bequeathed, and, with the written assent of her husband, 
conveyed by her as if she were unmarried. 

Rev., s. 2098; Const., Art. X, s. 6. 

For purchase-money mortgage executed by husband alone, see Widows, s. 4101. 

This section is identical with const., art. 10, s. 6, and reference is made to annotations there- 
under. For other statutes affecting married women, see especially: 

Chapter Conveyances, art. 2, conveyances by husband and wife (s. 997 et seq). 

Chapter Widows, passim. 


Index, under heading, Married Women. 
Sections of this chapter and cross-references thereunder. 


MARRIED WOMEN’S RIGHTS UNDER CONSTITUTION AND STATUTES: GEN- 
ERAL PROGRESS. Estate conferred on married women by const., art. 10, s. 6, was early 
held not to include as incidents either absolute power of disposal or general power to control; 
her ‘‘sole and separate estate’’ thereunder was assimilated to her separate equitable property; 
in the absence of additional legislation she was subject to the disabilities established with 
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reference to her separate equitable estate by courts of equity; but unless prohibited by this 
provision, the legislature might remove all a married woman’s incapacities and give her full 
power to contract: Pippen v. Wesson, 74-437. 

The views thus laid down long controlled legislature and courts, but later decisions express 
the view that the constitutional provision by its own words gives the married woman complete 
control over her own property, except that husband’s assent is required to her conveyance: 
See Freeman v. Lide, 176-434, and cases cited; also this chapter passim, especially sections 
2510, 2515. 

Whether present statutes are regarded as needed supplements to the constitutional provision, 
or as stating consequences implicitly contained therein, as result of enactments in this chapter, 
married women are fully emancipated as to property rights, except that they must have hus- 
band’s consent to conveyance: Freeman y. Lide, 176-434. 

And they are absolutely emancipated as to all contracts, except those with their husbands, 
as to which requirements of section 2515 control: Everett v. Ballard, 174-16; and see section 
2507. 

The history of legislation affecting married women up to 1905 is given, with references to 
the cases, in Ball v. Paquin, 140-83. For history and present state of law as to married 
women’s contracts, see under section 2507. 


WHEN PROVISION TOOK EFFECT. Const., art. 10, s. 6, took effect for purposes of 
domestic policy upon its adoption by the state in April, 1868, and not when congress approved 
it: Freeman vy. Lide, 176-434. 

When marriage occurred before 1868, husband’s vested rights in wife’s property previously 
acquired (e. g., to reduce her choses in action to possession) were not affected; but wife’s 
property acquired after 1868 became her separate property, though marriage was before that 
date: Morris v. Morris, 94-613. When land acquired and marriage occurred before 1868, hus- 
band can make good title without wife’s joinder; otherwise if land acquired or marriage took 
place after such date: Castlebury v. Maynard, 95-281. Deed between husband and wife made 
before 1868 governed by law then existing: Walton v. Parish, 95-259. In action by wife to 
recover land, marriage since 1868 presumed: Lloyd v. Lloyd, 113-186. 

Where marriage since 1868, husband taking title to land bought with wife’s money holds as 
trustee for her: Kirkpatrick v. Holmes, 108-206; Ray v. Long, 128-90; Cunningham v. Cun- 
ningham, 121-413; Gidney v. Moore, 86-485; Cunningham vy. Bell, 63-328; Lyon v. Akin, 78-258; 
see Vance v. Vance, 118-864. 

Fact that husband, by mistake and ignorance, without wife’s knowledge, takes notes and 
mortgage for wife’s land to himself does not affect her title thereto or render securities subject 
to his debts: Rodman v. Harvey, 102-1. 


DISPOSITION, NOT ACQUISITION, REGULATED. Constitutional and statutory pro- 
visions regulate married women’s powers of disposition, not of acquisition, of property: Os- 
borne vy. Wilkes, 108-651, 667, and cases cited. 


STATUTE LIMITATIONS AGAINST MARRIED WOMEN. Since by const., art. 10, 
s. 6, wife’s property is her own and beyond control of husband, and wife may sue husband in 
regard thereto (s. 454), and coverture not a disability to prevent running of statute of limita- 
tions, a claim which wife has against husband will be barred as in other cases: Graves v. 
Howard, 159-594. 


TRANSFERS INTER VIVOS AND BY WILL. Word ‘‘conveyed’’ in constitutional pro- 
vision has reference only to transfers and alienations of real estate: Vann v. Edwards, 135- 
661—and married woman may dispose of her personalty as fully and freely as though unmar- 
ried, Vann v. Edwards, 135-661; Ball v. Paquin, 140-83; Rea v. Rea, 156-529. 

Married woman may devise and bequeath her property as if unmarried, and her devise or 
bequest defeats her husband’s claim as tenant by curtesy consummate: See section 2511. 

Under const., art. 10, s. 6, and C. S., s. 2434, under chapter Liens, taken together, lien is 
given on property of married women for debts contracted for work and labor thereon: Ball 
v. Paquin, 140-83—for ruling that lien did not exist in the absence of valid contract, see 
Weathers v. Borders, 121-387; s. ¢., 124-610. 


SEPARATE PROPERTY TRUSTS FOR MARRIED WOMEN SINCE CONSTITUTION. 
Deeds executed before 1868, creating separate property trusts for married women, were con- 
strued as creating active trusts, and were unexecuted by statute of uses, though no active duties 
imposed on trustee; but since 1868, to be saved from the operation of statute, active duties 
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must be thrown on trustee, or there must be contingent estates to be preserved: Freeman y. 
Lide, 176-434, following Perkins y. Brinkley, 133-154. 

In deed in trust for sole and separate use of married woman, with restraint on anticipation, 
the restraint is void after husband’s death (deed since 1868): Lee v. Oates, 171-717. 

As to the power of married woman over her equitable separate estate under such a trust, 
see Hardy vy. Holly, 84-661; Kirby v. Boyette, 118-244; Cameron v. Hicks, 141-21. 


2507. Capacity to contract. Subject to the provisions of section 2515 of this 
chapter, regulating contracts of wife with husband affecting corpus or income of 
estate, every married woman is authorized to contract and deal so as to affect her 
real and personal property in the same manner and with the same effect as if she 
were unmarried, but no conveyance of her real estate shall be valid unless made 
with the written assent of her husband as provided by section six of article ten 
of the constitution, and her privy examination as to the execution of the same 
taken and certified as now required by law. 

Rey., s. 2094; Code, s. 1826; 1871-2, c. 198, s. 17; 1911, c. 109. 


INTRODUCTORY STATEMENT. This section, the Martin act, passed March 6, 1911, 
has revolutionized the law as to married women’s contracts. It repealed the statute which 
for forty years had controlled the subject, and rendered obsolete the mass of decisions con- 
struing the old law. This note contains the constructions of the section, and does not attempt 
to reproduce the obsolete cases interpreting the repealed statute. After the decisions on the 
statute, however, are given some references as to the former law. 

General discussion of scope of statute and its bearing on married women’s rights in Rea v. 
Rea, 156-529. 


CONSTRUCTIONS OF SECTION. Section came before the court in a case involving the 
validity of a transfer or gift of corporate stock by a wife to her husband, made by filling out 
the blank endorsement on the stock certificate, without the formalities and private examination 
required by section 2515, and such transfer was upheld: Rea v. Rea, 156-529. 

Section is prospective and not applicable to contracts made before its passage: Stephens v. 
Hicks, 156-239. 

Section practically constitutes married women free traders as to all their ordinary dealings: 
Price v. Electric Co., 160-450, per Hoke, J'.; McCurry v. Purgason, 170-463. 

Married woman is liable upon her contract for the price of goods sold and delivered; for 
under section she may contract without husband’s consent as freely as if unmarried, and hus- 
band reed not be joined in suit on the contract: Lipinsky v. Revell, 167-508. 

Section does not, in absence of wife’s contract to pay for necessaries or funeral expenses, 
impose a liability upon her estate therefor, both being proper charges against husband’s estate: 
Bowen v. Daugherty, 168-242. 

Contract by wife as surety for husband is valid without formalities required by section 2515, 
and wife is suable thereon alone: Royal v. Southerland, 168-405. 

Married woman’s contract to convey land, without privy examination, renders her liable in 
damages for its breach; but to render such contract enforcible specifically there must be joinder 
of husband and her privy examination: Warren v. Dail, 170-406. Wife liable in damages for 
breach of contract to convey lands, though contract made without husband’s consent: Everett 
v. Ballard, 174-16. 

Married woman, under section, liable upon her contracts as though unmarried; personal 
judgment may be recovered against her thereon, and upon execution issued, her property, real 
and personal, may be sold as though she were single, although the debt was not charged upon 
her property: Thrash v. Ould, 172-728. Married woman liable on her contracts, whether as 
individual or as partner: Grocery Co. v. Bails, 177-298. 

Section cited: Kilpatrick v. Kilpatrick, 176-182. 

LAW BEFORE ENACTMENT OF SECTION. Before the Martin act (this section), mar- 
ried woman’s power to contract was greatly restricted. Indeed, she could make no personal 
contract, but following, as suggested in Pippen v. Wesson, 74-437, equitable doctrines as to her 
equitable separate estate, she could bind her separate statutory estate by ‘‘an engagement in 
the nature of an executory contract,’’ which could be enforced against her property in a court 
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having equity powers. The suit on such engagement resulted in a decree against the property 
charged, not in a judgment against her. See Thompson vy. Coats, 174-193; Flaum v. Wallace, 
103-296. 

The validity and extent of such charge depended upon the consent of her husband, the nature 
of the debt or liability for which the charge was created, and the manner in which the charge 
was created or evidenced: Flaum v. Wallace, 103-296; Loan Assn. v. Black, 119-323, summary 
of Avery, J., pp. 326, 327; Ball v. Paquin, 140-83; Bank vy. Benbow, 150-781. 

The former law has been carefully worked out in an elaborate table with numerous citations 
by Dean S. F. Mordecai, which is inserted in full in Vann v. Edwards, 128-425, and again, 
with the author’s permission, in Pell’s Revisal as a part of the note to Rev., s. 2094. It has 
been referred to by the court or judges in opinions, see Everett v. Ballard, 174-16. 

A reference to some leading cases, of special importance in the development of the law on 
this subject, follows: 

Harris v. Johnson, 72-183 (1875). Married woman’s bond without husband’s consent void. 

Pippen v. Wesson, 74-437 (1876). Pioneer case laying down principles which have had 
the widest effect. See under section 2506. 

Dougherty v. Sprinkle, 88-300 (1883). No personal judgment against married woman on 
promise; no jurisdiction in justice of the peace, since suit is equitable. 

Flaum y. Wallace, 103-296 (1889). Discussion of married woman’s contracts by Shepherd, 
J.; necessity of husband’s consent; method of charging real and personal property; 
note held express charge, although consideration not for wife’s benefit. 

Farthing v. Shields, 106-289 (1890). Married woman’s power to charge her separate real 
property measured by her power to dispose of it, and therefore to require deed and 
privy examination. 

Loan Assn. v. Black, 119-323 (1896). Useful summary by Avery, J., on pp. 326, 327. 

Harvey v. Johnson, 133-352 (1903). Note of husband and wife, charging her separate estate, 
binds her personal property, but not her realty in absence of privy examination; obliga- 
tion enforcible only in superior court, not before justice of peace. Discussion in opinion 
of court and in dissenting opinion. 

Vann v. Edwards, 135-661 (1904). Married woman may sell and transfer her personal 
property as feme sole, without husband’s consent. See section 2506 and notes. 

Ball v. Paquin, 140-83 (1905). Contracts for labor and material on wife’s land, which is 
described, bind her real property without express charge, if executed by husband and 
wife with privy examination. Full discussion of married women’s contracts, with his- 
tory and legislation to date, by Connor, J., and Clark, C. J. 

Bank v. Benbow, 150-781 (1909). Summary by Brown, J., with references. 

Thompson y. Coats, 174-193 (1917). Summary of old law by Brown, J. 

Where a married woman domiciled in this state made a contract in another state, valid 
where it was made, it will not be enforced in this state unless it complies with the law here: 
Armstrong v. Best, 112-59 (1893); Bank v. Howell, 118-271—otherwise as to contract of non- 
resident, Bank v. Granite Co., 155-43. 


RECENT CASES INVOLVING LAW BEFORE MARTIN ACT: Bank v. Benbow, 150-781; 
Bushnell v. Bertolett, 153-564; Bank v. Granite Co., 155-43 (nonresident married woman’s con- 
tract, enforcible here according to its validity by lex loci contractus); Smathers’v. Bank, 155- 
283 (liability of married women as stockholders in banks); Robinson v. Jarrett, 159-165 (jus- 
tice of peace had jurisdiction of married woman’s contract for necessary expenses, before 
Martin act); Gann v. Spencer, 167-429; Thompson v. Coats, 174-193. 


2508. Capacity to draw checks. Bank deposits made by or in the name of a 
married woman shall be paid only to her or on her order, and her check, receipt 
or acquittance shall be valid in law to fully discharge the bank from any and 
all liability on account thereof. 

Rey., s. 2095; 1891, c. 221, s. 80; 1893, c. 344. 

Section cited by Clark, C. J., concurring, in Warren v. Dail, 170-406. 


2509. Conveyance or lease of wife’s land requires husband’s joinder. No lease 
or agreement fcr a lease or sublease or assignment by any married woman, not 
a free trader, of her lands or tenements, or chattels real, to run for more than 
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three years, or to begin in possession more than six months after its execution, 
or any conveyance of any freehold estate in her real property, shall be valid, 
unless the same be executed by her and her husband, and proved or acknowl- 
edged by them, and her free consent thereto appear on her examination separate 
from her husband, as is now or may hereafter be required by law in the probate 
of deeds of femes covert. 

Rey., s. 2096; Code, s. 1884; 1871-2, c. 198, s. 26. 

As to requirements and formalities for married women’s conveyances, see section 997. 

Husband’s written assent to wife’s conveyance is necessary: Stallings v. Walker, 176-321; 
Kilpatrick v. Kilpatrick, 176-182; Walton v. Bristol, 125-419; Loan Assn. v. Black, 119-323; 
Farthing v. Shields, 106-289; Wood v. Wheeler, 106-512; Harris v. Jenkins, 72-183—and his 
assent is expressed by signing and acknowledging with the wife, Jackson v. Beard, 162-105; 
Council v. Pridgen, 153-443; Jennings v. Hinton, 126-51; Brinkley v. Ballance, 126-397; Bank 
v. Ireland, 122-571; Green v. Bennett, 120-394; Jones v. Craigmiles, 114-613; Farthing v. 
Shields, 106-289; Flaum v. Wallace, 103-296; Harris v. Jenkins, 72-186. Husband’s written 
assent endorsed on the deed does not validate it: Council vy. Pridgen, 153-443. Wife’s privy 
examination necessary: Jackson v. Beard, 162-105; Council v. Pridgen, 153-443. And see 
section 997. Not necessary that married woman be privately examined as to execution of 
instrument made while she was unmarried, but not acknowledged until after her marriage: 
Darden v. Steamboat Co., 107-437. 

Property having once become separate property of married woman, as by descent from 
ancestor as one of his heirs, her estate can only be conveyed by deed with formal legal require- 
ments: Spears vy. Woodhouse, 162-66; Sprinkle v. Spainhour, 149-223. See, also, as to estates 
by entireties, section 1735. 

Conveyance of land in this state by a nonresident feme covert must comply with the law of 
this state: Wood v. Wheeler, 111-231; Smith v. Ingram, 130-100. 


2510. Husband cannot convey, etc., wife’s land without her consent; not liable 
for his debts. No real estate belonging at the time of marriage to females, 
married since the third Monday of November, one thousand eight hundred and 
forty-eight, nor any real estate by them subsequently acquired, nor any real 
estate acquired on and since the first day of March, one thousand eight hundred 
and forty-nine, by femes covert, who were such on the said third Monday of 
November, one thousand eight hundred and forty-eight, shall be subject to be 
sold or leased by the husband for the term of his own life or any less term of 
years, except by and with the consent of his wife first had and obtained, to be 
ascertained and effectuated by deed and privy examination, according to the 
rules required by law for the sale of lands belonging to femes covert. And no 
interest of the husband whatever in such real estate shall be subject to sale to 
satisfy any execution obtained against him; and every such sale is hereby declared 
null and void. 

Rey., s. 2097; Code, s. 1840; R. C., c. 56; 1848, c. 41. 

Sole purpose of section (act of 1848) in then state of law ‘‘was to provide for her (wife) 
a home of which she could not be deprived either by the husband or by his creditors’’; but 
neither this section nor constitution of 1868 destroyed tenancy by curtesy initiate: Houston 
v. Brown, 52-161; Taylor v. Taylor, 112-134; Cobb v. Rasberry, 116-137; Richardson v. Rich- 
ardson, 150-549. Section prevented husband as tenant by curtesy initiate from selling or 
leasing wife’s lands without her consent, evidenced by privy examination: McCaskill v. Me- 
Cormac, 99-548—and prevented sale under execution against him, Cobb v. Rasberry, 116-137; 
Bruce y. Nicholson, 109-202. 

Where marriage took place and issue born before constitution of 1868, section did not impair 
husband’s right, as tenant by curtesy initiate, to rents and profits of wife’s land: Cobb v. 
Rasberry, 116-137; Thompson v. Wiggins, 109-508, and cases cited. Where marriage was in 
1867, but first child not born until ratification of constitution of 1868, husband has no vested 
rights to be impaired by const., art. 10, s. 6: Richardson vy. Richardson, 150-549. 
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Since enactment of section husband may surrender his estate by curtesy initiate and let it 
merge in wife’s reversion, and wife may, with husband’s assent, sell same and receive all the 
purchase money: Teague v. Downs, 69-280. 

Written lease of wife’s land for five years, made by husband and wife subsequent to section, 
without her privy examination as required by section, is void as to wife and passes no interest 
of husband in rents and profits: Richardson v. Richardson, 150-549. 

Tenancy by curtesy consummate remains as at common law: Thompson y. Wiggins, 109-508. 


CURTESY INITIATE SINCE CONSTITUTION OF 1868. By this section and const., art. 
10, s. 6, tenancy by curtesy initiate is stripped of its common-law attributes until there remains 
only husband’s right of occupancy with wife, with right of ingress and egress; by curtesy initi- 
ate husband still has freehold interest, but shorn of right to take rents and of power to lease: 
Walker v. Long, 109-510. See, also, discussion, with cases cited, in Sipe v. Herman, 161-107, 
and in opinion of court and of dissenting justices in Jackson v. Beard, 162-105. Wife now 
entitled to management and control of her separate estate and to receive rents and profits: 
Nelson v. Neison, 176-191. 

Tenant by curtesy initiate, being freeholder, is eligible as juror in cases where being free- 
holder is requisite: Hodgin y. R. R., 143-93; Thompson v. Wiggins, 109-508; State v. Mills, 
91-581. 

Tenant by curtesy initiate has not such interest or estate in wife’s land as will put in opera- 
tion statute of limitations against either husband or wife in favor of one claiming title by 
adverse possession: Jones v. Coffey, 109-515. 

As to curtesy generally, see section 2519. 


2511. Capacity to make will, Every married woman has power to devise and 
bequeath her real and personal estate as if she were a feme sole; and her will 
shall be proved as is required of other wills. 

Rev., s. 2098; Code, s. 1889; 1871-2, c. 193, s. 31. 

The wife can dispose of her property acquired since 1868 by will, and thereby bar her hus- 
band’s right of tenant by the curtesy: Freeman v. Lide, 176-484; Watts v. Griffin, 137-572; 
Hallyburton v. Slagle, 132-947; Ex parte Watts, 130-237; Tiddy v. Graves, 126-620, 127-502. 
Married woman may devise legal and equitable separate estate, whether the trust is active or 
passive: Freeman v. Lide, 176-434. 


2512. May insure husband’s life. Any feme covert in her own name, or in the 
name of a trustee with his assent, may cause to be insured for any definite time 
the life of her husband, for her sole and separate use, and she may dispose of 
the interest in the same by will, notwithstanding her coverture. 

Rey., s. 2099. 


2513. Earning and damages from personal injury are wife’s property. The 
earnings of a married woman by virtue of any contract for her personal service, 
and any damages for personal injuries, or other tort sustained by her, can be 
recovered by her suing alone, and such earnings or recovery shall be her sole 
and separate property as fully as if she had remained unmarried. 

aw isy (pales ak 


Married woman may sue for damages for personal injuries without joinder of husband, and 
her diminished earning capacity may be considered as an element of damages: Kirkpatrick 
v. Crutchfield, 178-348. 

Former rule was that earnings of wife belonged to husband, but he might confer on her the 
tights thereto, and they were then regarded as her separate property, which she could recover 
by action in her own name: Syme v. R. R., 88-463; Hairston v. Glenn, 120-341; Cunningham 
v. Cunningham, 121-413; Price vy. R. R., 160-450; Patterson y. Franklin, 168-75; McCurry v. 
Purgason, 170-463. ‘ 

Section said to be result of Price v. R. R., 160-450: Patterson v. Franklin, 168-75, in con- 
curring opinion; McCurry vy. Purgason, 170-463, in concurring opinion. 

Section cited and distinguished: Floyd y. R. R., 167-55. 
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2514. Savings from separate property; liability of husband for income. The 
. Savings from the income of the separate estate of the wife are her separate 
property. But no husband who, during the coverture (the wife not being a free 
trader under this chapter), has received, without objection from his wife, the 
income of her separate estate, shall be liable to account for such receipt for any 
greater time than the year next preceding the date of a summons issued against 
him in an action for such income, or next preceding her death. 

Rey., s. 2100; Code, s. 1887; 1871-2, c. 193, s. 29. 

Wife entitled to recover and hold to her own use her separate property and income there- 
from, and agents managing same for her, including her husband, must account with her for 
sums received therefrom: Manning v. Manning, 79-300; Nelson v. Nelson, 176-191; State v. 
Lanier, 89-517. Income of separate estate belongs to wife, and husband liable to account for 
it, but not for more than a year: Faircloth vy. Borden, 130-263; Wells v. Batts, 112-283—unless 
by special contract, Battle v. Mayo, 102+413. 

When husband works wife’s land, in the absence of any contract, he has no interest in the 


crop, but supplies furnished with wife’s consent may be chargeable to her: Guano Co. v. 
Colwell, 177-218. 


Only positive and unequivocal assent of wife to disposition by husband of crops grown on 
her land, and not mere silence, estops her to assert title to same: Branch v. Ward, 114-148. 


2515. Contracts of wife with husband affecting corpus or income of estate. No 
contract between a husband and wife made during coverture shall be valid to 
affect or change any part of the real estate of the wife, or the accruing income 
thereof, for a longer time than three years next ensuing the making of such con- 
tract, or to impair or change the body or capital of the personal estate of the 
wife, or the accruing income thereof, for a longer time than three years next 
ensuing the making of such contract, unless such contract is in writing, and is 
duly proved as is required for conveyances of land; and upon the examination 
of the wife separate and apart from her husband, as is now or may hereafter be 
required by law in the probate of deeds of femes covert, it shall appear to the 
satisfaction of such officer that the wife freely executed such contract, and freely 
consented thereto at the time of her separate examination, and that the same is 
not unreasonable or injurious to her. The certificate of the officer shall state 
his conclusions, and shall be conclusive of the facts therein stated. But the 
same may be impeached for fraud as other judgments may be. 

Rey., 's. 2107; Code, s. 1835';° 1871-2, ¢. 193, s! 27. 

For married woman’s power to contract as limited by this section, see section 2507. As to 
fraudulent conveyances and contracts between husband and wife, see sections 1005-1007. As 
to conveyances of married woman, see section 997. 

Common-law rule that transactions between husband and wife regarding wife’s separate 
property are void is modified by this section, and wife may contract with husband by comply- 
ing herewith: Sims v. Ray, 96-87. 

The purpose of the statute is to protect the wife from the influence and control the husband 
is presumed to have over her by reason of the marital relation, by an adjudication of the 
probate officer on her interests: Kearney v. Vann, 154-311; Sims v. Ray, 96-87; Howard v. 
Harly, 126-170. 

Section does not apply to gift by married woman to her husband of her personal property: 
Rea v. Rea, 156-529, discussed and explained in Singleton v. Cherry, 168-402; Butler v. Butler, 
169-584; Kilpatrick v. Kilpatrick, 176-182. 

The statutes do not limit married woman’s acquisition of property, but merely restrict her 
disposition thereof: Osborne v. Wilkes, 108-651, and cases cited. 

Deed from wife to husband not executed and probated as required by section is void: Wallin 
y. Rice, 170-417; Singleton v. Cherry, 168-402; Long vy. Rankin, 108-333. Covenant of war- 
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ranty in deed not so executed will not make it an estoppel: Wallin v. Rice, 170-417. Required 
certificate cannot be added after probate: Butler v. Butler, 169-584. Deed not complying 
with section is color of title: Norwood v. Totten, 166-648. Possession of husband under deed 
of wife not in compliance with section is adverse only after wife’s death: Kornegay v. Price, 
178-441. 

Where land is bought with the wife’s money and title is taken in the name of the husband, 
or of the husband and wife, this is in effect a conveyance of realty by her, and invalid unless 
executed in conformity with this section: Deese v. Deese, 176-527; Kilpatrick v. Kilpatrick, 
176-182. So of investments by the husband of wife’s property in personalty which would 
impair the body of the capital of her personal estate: Kilpatrick v. Kilpatrick, 176-182; Gooch 
vy. Bank, 176-213. Wife’s assignment to husband of her policy on his life so as to make it 
payable to him at her death must conform to section, as it would affect corpus of estate at her 
death: Sydnor v. Boyd, 119-481. 

Contracts between husband and wife affecting wife’s land must have the certificate required 
hereunder: Anderson v. Anderson, 177-401. Separation agreement fixing the property rights 
of husband and wife must be executed in conformity with section: Archbell v. Archbell, 158- 
409. Wife may appoint husband as her agent in ordinary way except where land is the subject 
of agency, and then this section must be complied with: Stout v. Perry, 152-312. 

Conveyance of land from husband to wife will pass legal estate of vendor and enable vendee 
to sustain action to declare title and recover possession: Walker v. Long, 109-510. See Me- 
Lamb y. McPhail, 126-218; Fort v. Allen, 110-183; Sydnor v. Boyd, 119-481. 

Where husband improves land with his own money, putting title in the wife, a gift to the 
wife is presumed, and there is no resulting trust to him: Arrington v. Arrington, 114-116. Im- 
provements placed by husband on wife’s land are presumed to be a gift to her: Nelson v. Nel- 
son, 176-191; Kearney v. Vann, 154-311; Arrington v. Arrington, 114-116. 

Section merely referred to: Bailey v. Bailey, 127-474; Walton v. Bristol, 125-419. 


2516. Contracts between husband and wife generally; releases. Contracts be- 
tween husband and wife not forbidden by the preceding section and not incon- 
sistent with public policy are valid, and any persons of full age about to be 
married, and, subject to the preceding section, any married person, may release 
and quitclaim dower, tenancy by the curtesy, and all other rights which they 
might respectively acquire or may have acquired by marriage in the property of 
each other; and such releases may be pleaded in bar of any action or proceeding 
for the recovery of the rights and estates so released. 

Rev., s. 2108; Code, s. 1836; 1871-2, c. 1938, s. 28. 


Effect of section as modifying common law as to contracts between husband and wife: 
Sims v. Ray, 96-87, and see under section 2515. 

Section declares all contracts between husband and wife, subject to restrictions of section 
2515, valid unless contrary to public policy: Sydnor v. Boyd, 119-481. 

Separation agreements, made in accordance with section 2515, are valid: Archbell v. Arch- 
bell, 158-409, and see section 2529. 

Mutual releases by husband and wife of their interests in each other’s property do not bar 
wife, in subsequent suit for divorce, from applying for temporary alimony and attorney’s fees: 
Bailey v. Bailey, 127-474. 

Where husband occupies wife’s land for nine years under special agreement to account for 
rents, his notes to her for the rents are valid indebtedness from husband to wife: Battle v. 
Mayo, 102-413. 

Policy of courts as to enforcement of contracts, founded on valuable consideration, between 
husband and wife, discussed: George v. High, 85-99. 

Section merely referred to: Harvey v. Johnson, 133-352. 

See cross-references to other sections at beginning of annotations under section 2515. 


2517. Wife’s antenuptial contracts and torts. The liability of a feme sole for 
any debts owing, or contracts made or damages incurred by her before her mar- 
riage shall not be impaired or altered by such marriage. No man by marriage 
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shall ineur any liability for any debts owing, or contracts made, or for wrongs 
done by his wife before the marriage. 

Rey., ss. 2101, 2106; Code, ss. 1822, 1823; 1871-2, c. 193, ss. 13, 14. 

A justice of the peace has jurisdiction of an action against a married woman to recover a 
debt contracted prior to her marriage: McAfee y. Gregg, 140-449; Beville v. Cox, 109-269; 
Hodges y. Hill, 105-130; Neville v. Pope, 95-346. 

Wife may appoint husband agent to settle antenuptial debts without formality required in 
section 2515: Stout v. Perry, 152-312. 


2518. For wife’s torts, husband jointly liable. Every husband living with his 
wife is jointly liable with her for all damages accruing from any tort committed 
by her and for all costs and fines incurred in any criminal proceeding against her. 

Rev., 8s. 2105; Code, s. 1883; 1871-2, c. 193, s. 25. 

Where husband and wife are jointly sued for the wrong of the wife and the wife die, the 
action abates: Roberts v. Lisenbee, 86-136. Common-law and statutory liability of husband 


for contracts and torts of wife discussed by Ashe, J., in Ibid. Husband jointly liable for torts 
of wife or her agent: Brittingham v. Stadiem, 151-299. 


2519. Estate by the curtesy. Every man who has married or shall marry a 
woman, and by her has issue born alive, shall, after her death intestate as to the 
lands, tenements and hereditaments hereinafter mentioned, be entitled to an 
estate as tenant by the curtsey during his life, in all the lands, tenements and 
hereditaments whereof his said wife was beneficially seized in deed during the 
coverture, wherein the said issue was capable of inheriting, whether the said 
seizin was of a legal or of an equitable estate; except that when the wife has 
obtained a divorce a mensa et thoro, and is not living with her husband at her 
death, or when the husband has abandoned his wife, or has maliciously turned 
her out of doors, and they are not living together at her death; or if the hus- 
band has separated himself from his wife, and is living in adultery at her death, 
he shall not be tenant by the curtesy of her lands, tenements and hereditaments. 

Rey., s. 2102; Code, s. 1888; 1871-2, c. 198, s. 30. 

Requisites and attributes of tenancy by curtesy at common law: Richardson v. Richardson, 
150-549; Cobb v. Rasberry, 116-137; Taylor v. Taylor, 112-134; Morris v. Morris, 94-613; 
Long v. Graeber, 64-431; Houston v. Brown, 52-161. Consideration of birth alive as requisite: 
Fleming vy. Sexton, 172-250. 

Tenancy by curtesy initiate is now, by constitution and statutes, stripped of common-law 
features and reduced to bare right of occupancy; but tenant by curtesy initiate still technically 
a freeholder: See section 2510—and regarded as having an interest in wife’s land, Jackson v. 
Beard, 162-105; McGlennery v. Miller, 90-215. But compare Sipe v. Herman, 161-107, and 
dissenting opinions in Jackson y. Beard, 162-105. 

Estate of husband as tenant by curtesy consummate remains as at common law, and is liable 
to sale under execution: Thompson v. Wiggins, 109-508; McCaskill v. McCormac, 99-548. 

Husband must join in wife’s deed to pass his interest in her land as tenant by curtesy initi- 
ate: McGlennery v. Miller, 90-215—and his act in joining is so far contractual that if he is 
infant at the time he may subsequently disaffirm the deed in apt time, Jackson v. Beard, 162- 
105. Husband as tenant by curtesy initiate is necessary party to suit respecting wife’s land: 
MecGlennery v. Miller, 90-215. 

Wife’s obtaining divorce a mensa suspends husband’s rights in her lands until a reconcilia- 
tion: Taylor vy. Taylor, 112-134. 

Where deed to wife, who bought and paid for land, was lost without registration, and after 
her death her husband procured a deed to be executed to himself, he held the land, by impli- 
cation of law, as trustee for their children, subject to his life estate by the curtesy: Norcum 
v. Savage, 140-472. 

LANDS SUBJECT TO CURTESY. For husband to have curtesy, wife must have had seizin 
in deed at common law: Nixon vy. Williams, 95-103; In re Dixon, 156-26—exception as to wild 
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lands, Pierce v. Wannett, 32-446. Where descent from ancestor in actual seizin is cast on 
married woman, actual entry is not necessary to entitle husband to curtesy: Childers v. Bum- 
garner, 53-297. 

Seizin in wife subject to outstanding life estate does not give husband curtesy: Jones vy. 
Whichard, 163-241; In re Dixon, 156-26; Carter v. Williams, 43-177. But outstanding term 
of years does not prevent curtesy: Carter v. Williams, 43-177. Husband entitled to curtesy 
in wife’s equitable ‘‘estates’’: Sentill v. Robeson, 55-510; Hunt v. Satterwhite, 85-73. But 
not of lands held by the wife as trustee: Norton v. MeDevit, 122-755. Seizin of wife as 
tenant in common is sufficient: Childers v. Bumgarner, 53-297; Hunt v. Satterwhite, 85-73— 
or as joint tenant since survivorship abolished, Ibid. 

Where wife has life estate with power of appointment in fee at her death, husband not 
entitled to curtesy if she fails to appoint: Graves v. Trueblood, 96-495. 

Where wife’s lands are mortgaged for husband’s debt, and mortgage is foreclosed after her 
death, surplus goes to heirs, charged with husband’s curtesy: Harrington y. Rawls, 136-65. 

Wife’s devise of lands acquired since 1868 defeats husband’s curtesy: Freeman y. Lide, 176- 
434, and see section 2511. 


2520. In actions against wife, husband served and may defend. In all actions 
brought against a married woman, who is not a free trader (as hereinafter 
provided for), the summons shall be served upon the husband also, and on mo- 
tion to the court in which the action is pending, he may be allowed, with her 
consent, to defend the same in her name and behalf, but no judgment shall be 
given against him upon any liability claimed against her arising before the 
marriage or upon any contract made by her alone after her marriage. 

Rey., s. 2103; Code, s. 1824; 1871-2, c. 193, s. 15. 


See generally, for cases where married woman may sue or be sued alone and when with her 
husband, section 454. 

Since enactment of Martin act, section 2507, it is not necessary to join husband as defendant 
with the wife in an action on her contracts: Lipinsky v. Revell, 167-508. Compare rule before 
act: Harvey v. Johnson, 133-352. The effect of section 2507, as interpreted in Lipinsky v. 
Revell, 167-508, is far-reaching and should be kept in mind in considering the cases cited here- 
under. 

A feme covert and her husband must be joined in action to recover property fraudulently 
conveyed to wife: Pender v. Mallett, 123-57. She may be sued alone in tort when husband 
abandons her: Heath vy. Morgan, 117-504—in ejectment, when her husband is an alien, resides 
abroad, or has abandoned her, Finley v. Saunders, 98-462. A married woman, being a free 
trader, may consent to judgment fixing no personal liability upon her, without husband being 
joined: Roseman yv. Roseman, 127-494. 

A husband, tenant by the curtesy initiate, has an interest in wife’s land and is a necessary 
party to a suit respecting it, and if he refuses to become a coplaintiff in an action by wife to 
assert her right to property, he should be made party defendant; but where action concerns her 
separate property or is between herself and her husband, she may sue alone: McGlennery v. 
Miller, 90-215, and see section 454. 

Where husband and wife are jointly sued for wrong of the wife and the wife die, the action 
abates: Roberts v. Lisenbee, 86-136. 

Where husband is a nonresident or fugitive from justice this section does not apply: Heath 
v. Morgan, 117-504. Where husband is an alien and never lived in or visited the United States, 
this section does not apply: Levi v. Marsha, 122-565. 

Acceptance of service of summons by a married woman gives jurisdiction: Nicholson v. 
Cox, 83-44. 

Where husband and wife are sued together on joint obligation, it is duty of husband to 
defend for both and to set up wife’s inability in a proper case, and if he fail to do so, wife 
cannot have judgment against her set aside on ground of her incompetency to contract: Vick 
v. Pope, 81-22. 

Judgment against married woman appearing in suit by counsel of husband’s selection is as 
binding as one against any other person unless it be obtained by the fraudulent combination of 
husband with adverse litigant: Ibid. 
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No judgment can be rendered against a husband who is joined with his wife in an action 
under section 454: Harvey v. Johnson, 133-352; Nicholson v. Cox, 83-48; Vick v. Pope, 81-22. 

In all actions whose object is to bind real estate belonging to a feme covert, service of sum- 
mons must be made personally upon her as well as upon her husband: Rowland v. Perry, 64- 
578—and where it is not so done a judgment by default against wife must be vacated, Ibid. 

A power of attorney, given by a married woman, to dismiss an action concerning her land 
need not be registered to give it validity: Hollingsworth v. Harman, 83-153. 

Where feme covert, sued with husband as surety, accepts service of summons at husband’s 
instance, relying upon him to employ counsel and defend suit, and he does not, and judgment 
goes by default, judgment will be set aside at her instance on ground of excusable neglect: 
Nicholson v. Cox, 83-48. 

Where a feme covert was sued with her husband, whom she instructed to make a proper de- 
fense to the action, which he failed to do, it is no ground for injunction to restrain collection 
of judgment in absence of fraud: Neville v. Pope, 95-346. 


2521. Discharge of husband from defense; liability for costs. When a husband 
is allowed to defend for his wife, he may be ordered to pay costs for any mis- 
conduct, and may be discharged from the conduct of her defense, if it shall ap- 
pear to the court that his defense is not bona fide in her interest. 

Rey., s. 2104; Code, s. 1825; 1871-2, c. 193, s. 16. 


Art. 2. Acts Barring Rectrprocat Property Ricuts or Husspanp 
AND WIFE 


2522. Divorce a vinculo and felonious slaying a bar. When a marriage is 
dissolved a vinculo, the parties respectively, or when either party is convicted 
of the felonious slaying of the other or of being accessory before the fact of such 
felonious slaying, the party so convicted, shall thereby lose all his or her right 
to an estate by the curtesy, or dower, and all right to any year’s provision or 
distributive share in the personal property of the other, and all right to admin- 
ister on the estate of the other, and every right and estate in the real or personal 
estate of the other party, which by settlement before or after marriage was 
settled upon such party in consideration of the marriage only. 

Rey., s. 2109; Code, s. 1848; 1871-2, c. 198, s. 42. 

Where a wife who had resided here, bona fide removed to Illinois, and instituted an action 
for divorce in one of the courts of that state, and the husband in this state appeared by attor- 
ney and defended the action there: Held, that he was bound by a decree for divorce on a 
verdict rendered in that action, and that his property rights in her estate here were terminate 
from its date: Arrington y. Arrington, 102-491. 

Personal choses in action which belong to the wife reduced into possession by the husband, 
in the words of a recent author, remain his, but as to rights dependent on marriage, and not 
actually vested, a full divorce or the legal annihilation ends them: Arrington vy. Arrington, 
102-514. 

For annotations upon the subject of divorce and alimony generally, see chapter Divorce and 
Alimony, sections 1655-1668. 

For effect of divorce upon right to administer upon the estate of husband or wife, as the case 
may be, see section 10. For effect of divorce upon right of dower, see section 4099. 


2523. Wife’s elopement or divorce a mensa at husband’s suit a bar. If a mar- 
ried woman elopes with an adulterer, or willfully and without just cause aban- 
dons her husband and refuses to live with him, and is not living with her husband 
at his death, or if a divorce from bed and board is granted on the application of 
the husband, she shall thereby lose all right to dower in the lands and tenements 
of her husband, and also all right to a year’s provision, and to a distributive 
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share from the personal property of her husband, and all right to administration 
on his estate, and also all right and estate in the property of her husband, settled 
upon her upon the sole consideration of the marriage, before or after marriage; 
and such elopement may be pleaded in bar of any action, or proceeding, for the 
recovery of such rights and estates; and in ease of such elopement, abandon- 
ment, or divorce, the husband may sell and convey his real estate as if he were 
unmarried, and the wife shall thereafter be barred of all claim and right of 
dower therein. 
Rey., s. 2110; Code, s. 1844; 1898, c. 153, ss. 1, 2. 8; 1871-2, c. 193, s. 44. 


Wife who commits adultery and is not living with husband at his death is thereby deprived 
of her dower: Phillips v. Wiseman, 131-402. 


2524. Husband’s living in adultery, etc., or divorce a mensa at wife’s suit a 
bar. If a husband separates from his wife and lives in adultery, or willfully 
and without just cause abandons his wife and refuses to live with her, and such 
conduct on his part is not condoned by her, or if a divorce from bed and board 
is granted on the application of the wife, he shall thereby lose all right to cur- 
tesy in the real property of the wife, and also all right and estate of whatever 
character in and to her personal property, as administrator, or otherwise; and 
also any right and estate in the property of the wife which may have been 
settled upon him solely in consideration of the marriage by any settlement before 
or after marriage, and in case of such adultery and abandonment or divorcee, the 
wife may sell and convey her real property as if she were unmarried, and the 
husband, if there has been no condonation at the time of the conveyance, shall 
thereafter be barred of all claim and right to curtesy in such real property. 

Rey., s. 2111; Code, s. 1845; 1898, c. 153, s. 4; 1871-2, c. 193, s. 45. 


See section 12 and chapter Divorce and Alimony. Section referred to: Joyner v. Joyner, 
151-181. 


Art. 3. Free Trapers 


2525. Requisites of writing to make her free trader. Every married woman 
of the age of twenty-one years or upwards, with the consent of her husband, 
may become a free trader in the manner following: 

1. By antenuptial contract, proved and registered, as hereinafter required; or, 

2. By her and her husband signing a writing in the following or some equiva- 
lent form : 


A. B., of the age of twenty-one years or upwards, wife of C. D., of ~----.------~---. -=- 
county, with his consent, testified by his signature hereto, enters herself as a free trader 
from the date of the registration hereof. 

(Signed ) A. B. 
CaD: 
Witness: H. F. 
Registered this _.____ CGAY LOL see tee eee eee ‘Olea 


The said writing may be proved by the subscribing witness or acknowledged 
by the parties before any officer authorized to take the probate of deeds, and 
shall be filed and registered in the office of the register of deeds for the county 
in which the woman proposes to have her principal or only place of business. 

Rev., s. 2112; Code, s. 1827; 1871-2, c. 193, ss. 18, 19. 
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‘*The Martin act, s. 2507, practically constituted married women free traders as to all their 
ordinary dealings’’: Patterson v. Franklin, 168-75, per Hoke, J., for court. 

There is no constitutional inhibition on the power of the legislature to declare where and 
how the wife may become a free trader, const., art. 10, s. 6, being intended to protect instead 
of disable her: Hall v. Walker, 118-377. 

By proper construction of section 2514, where wife is not a free trader, the husband’s lia- 
bility is limited, but where she is a free trader his liability to account for her income received 
by him is unlimited except by the general law applicable to agents and other persons: Manning 
v. Manning, 79-302. 

Being entered as a free trader does not enable a married woman to convey her land as if she 
were single: Council v. Pridgen, 153-443. 

Section merely referred to: Finger v. Hunter, 130-531; Bazemore v. Mountain, 126-318; 
Williams v. Walker, 111-604; Weir v. Page, 109-223; Clark v. Hay, 98-425. 


2526. Writing effective from registration. From the time of the registration 
of the writing mentioned in the preceding section, the married woman therein 
mentioned shall be a free trader, and authorized to contract and deal as if she 
were a feme sole. 

Rey., s. 2113; Code, s. 1828; 1871-2, ec. 198, s. 20. 

The words ‘‘free trader,’’ ‘‘contract,’’ and ‘‘deal’’ herein refer to contracts in some busi- 
ness enterprise, and do not refer to conveyances of her realty by married woman: Council v. 
Pridgen, 153-443. 

The following decisions were before enactment of section 2507: Where a married woman is a 
free trader and consents to a judgment which fixes no personal liability upon her, the husband 
need not be a party to the proceeding: Roseman v. Roseman, 127-494. A feme covert may be 
sued in a court of a justice of the peace for a debt due by her, or on a contract made by her, 
before marriage, or for a debt contracted by her as a free trader: Neville v. Pope, 95-346; 
Hodges vy. Hill, 105-130. Section merely referred to: Harvey v. Johnson, 133-357; Moore v. 
Wolfe, 122-715; Sanderlin v. Sanderlin, 122-1; Wilcox v. Arnold, 116-711; Green v. Ballard, 
116-144; Weir v. Page, 109-223; Farthing v. Shields, 106-295; Flaum v. Wallace, 103-304. 


2527. Certified copy as evidence. A copy of such writing, duly proved and 
registered and certified by the register of the county in which the same is regis- 
tered, is admissible in evidence as certified copies of registered deeds are or may 
be allowed to be. 

Rev., s. 2114; Code, s. 1829; 1871-2, ¢ 193, s. 21. 

See section 2507. 

Where it was averred and not denied that a married feme defendant was a free trader, and 
the judgment fastened no personal liability on her, held she was bound by judgment: Roseman 
vy. Roseman, 127-494—but per Montgomery, J., dissenting, the fact of free-tradership only 
provable by registered writing or certified copy. See Williams v. Walker, 111-604. 


2528. Revocation by entry on record and publication. The right of a married 
woman to act as a free trader may be ended at any time by an entry by her, or 
by her attorney, in the margin of the registration of the writing above mentioned, 
to the effect that from the date of such marginal entry she ceases so to act, and 
by publication to that effect weekly for three weeks in some newspaper published 
in the county in which she had her principal or only place of business, or if there 
is none so published, then in any other convenient newspaper. But such entry 
and publication shall not impair any liabilities incurred previously thereto, nor 
prevent such married woman from becoming liable afterwards to any person 
whom she may fraudulently induce to deal with her as a free trader. 

Rev., s. 2115; Code, s. 1880; 1871-2, c. 193, s. 22. 

Section referred to: Ball v. Paquin, 140-83. 

11138 


2529. MARRIED WOMEN—Aart. 3 Ch: «51 


2529. Separation by divorce or deed; husband non compos. Every woman who 
is living separate from her husband, either under a judgment of divorce by a 
competent court or under a deed of separation executed by said husband and 
wife and registered in the county in which she resides, or whose husband has 
been declared an idiot or a lunatic, shall be deemed and held, from the docket- 
ing of such judgment, or from the registration of such deed, or from the date 
of such idiocy or lunacy and during its continuance, a free trader, and may 
convey her personal estate and her real estate without the assent of her husband. 

Rey., s. 2116; Code, s. 18381; 1871-2, c. 193, s. 283; 1880, c. 35. 


See section 2507. s 

Section recognizes validity of separation deed: Archbell v. Archbell, 158-409. 

For married woman to be free trader on ground of husband’s idiocy or lunacy, he should 
have been declared idiot or lunatic: Abbott v. Hancock, 123-99. Where husband idiot or luna- 
tic, wife may convey under this section or proceed under section 2293: Lancaster v. Lancaster, 
178-22. 

Married woman whose husband is alien, who was never in United States, is personally liable 
on her contracts: Levi v. Marsha, 122-565. 

Section merely referred to: Ellett v. Ellett, 157-162; Harvey v. Johnson, 133-352; Sanderlin 
v. Sanderlin, 122-1; Moore v. Wolfe, 122-715; Farthing vy. Shields, 106-295; Hodges v. Hill, 
105-1380; Flaum vy. Wallace, 103-304; Sparks v. Sparks, 94-527. 


2530. Abandonment by husband. Every woman whose husband abandons her, 
or maliciously turns her out of doors, shall be deemed a free trader, so far as to 
be competent to contract and be contracted with, and to bind her separate prop- 
erty, but the liability of her husband for her reasonable support shall not thereby 
be impaired. She may also convey her personal estate and her real estate with- 
out the assent of her husband. 

Rey., s. 2117; Code, s. 18382; 1871-2, c. 193, s. 24. 


See section 2507, as modifying some decisions hereunder. 

Section is constitutional: Hall v. Walker, 118-377; Finger v. Hunter, 130-529; Brown v. 
Brown, 121-8. What constitutes abandonment hereunder: Vandiford v. Humphrey, 139-65. 
Married woman abandoned by husband may make valid deed, without joinder of husband: 
Bachelor v. Norris, 166-506; Pardon v. Paschal, 142-538. 

Where husband is a nonresident and a fugitive from justice he is not a necessary party in 
an action against a married woman: Heath vy. Morgan, 117-504. An action to recover posses- 
sion of land may be sustained against a married woman alone whose husband is an alien, 
resides abroad, or has abandoned his wife: Finley v. Saunders, 98-462. A wife abandoned by 
her husband may maintain an action for tort in her own name against a third person: Brown 
v. Brown, 121-8. 

Right of abandoned married woman to contract in regard to her separate property as free 
trader discussed: Vandiford v. Humphrey, 139-65. 

Wife of nonresident alien liable on contracts: Levi v. Marsha, 122-565. 

Section merely referred to: Smith v. Bruton, 137-81; Ball v. Paquin, 140-98; Harvey v. 
Johnson, 133-357; Moore v. Wolfe, 122-715; Wilcox v. Arnold, 116-710; Farthing v. Shields, 
106-295; Hodges v. Hill, 105-130. 


Notre.—lor married women trading without disclosing name, see Partnership, s. 3292. 


For judgment entered against married women, see Civil Procedure, ss. 602, 603. 
For marriage settlements, see Conveyances, ss. 1008, 1009, and this chapter, s. 2516. 
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MILLS 
ArT. 1. Pustric MILLs. 
2531. Public mills defined. 
2532. Miller to grind according to turn; tolls regulated. 
2533. Measures to be kept; tolls by weight or measure. 
2534. Keeping false toll-dishes misdemeanor. 


ART. 2. CONDEMNATION FOR MILL BY OWNER OF ONE BANK OF STREAM. 
2535. Special proceedings; parties ; summons. 
2536. Commissioners to be appointed. 
2537. Meeting to be appointed and commissioners notified; witnesses examined. 
2538. Oath and duty of commissioners. 
2539. Contents of commissioners’ report. 
2540. When building not to be allowed. 
2541. Power of court on return of report. 
2542. Time for beginning and building mill; to be kept up. 
2543. Rebuilding mill after destruction. 


ArT. 3. CONDEMNATION FOR RACES, WATERWAYS, ETC., BY OWNER OF MILL oR MILLSITE. 


2544. Special proceedings ; summons. 

2545. Contents of petition. 

2546, Commissioners to be appointed. 

2547. Oath and duty of commissioners. 

2548. Assessment of damages. 

2549. When commissioners’ report not to be affirmed. 
2550. When petitioner may enter on lands. 

2551. Owner of mills and millsites protected. 

2552. Report to be registered. 

2553. Fees of appraisers. 

2554. Obstructing mill races or dams a misdemeanor. 


ArT. 4. RECOVERY OF DAMAGES FOR HRECTION OF MILL. 


2555. Action in superior court; procedure. 
2556. When dams abated as nuisances. 

2557. Judgment for annual sum as damages. 
2558. Final judgment; costs and execution. 


Art. 1. Pusutic Mitrs 


2531. Public mills defined. Every water grist-mill, steam mill, or wind-mill, 
that grinds for toll, is a public mill. 

Rey., s. 2119; Code, s. 1846; R. C., c. 71, s. 1; 1777, ¢. 122, s. 1. 

‘‘Mill-seat’’ defined in State v. Sutton, 139-574. ‘‘Grist-mill’’ held sufficient description of 


public mill in petition for damages: Little v. Stanback, 63-285; State v. Jaynes, 78-508; Hyatt 
v. Myers, 73-240. This section merely referred to in Mizell v. McGowan, 120-136. 


2532. Miller to grind according to turn; tolls regulated. All millers of public 
mills shall grind according to turn, and shall well and sufficiently grind the 
grain brought to their mills, if the water will permit, and shall take no more toll 
for grinding than one-eighth part of the indian corn and wheat, and one-four- 
teenth part for chopping grain of any kind; and every miller and keeper of a 
mill making default therein shall, for each offense, forfeit and pay five dollars 
to the party injured: Provided, that the owner may grind his own grain at any 
time. 


Revi, 6.2120 BCode urs S47) RaG., Gr G1), SaiG sel i acre 22s lO 1793; (es 402)se1 905, 
e. 694; 1907, c. 367. 
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2533. Measures to be kept; tolls by weight or measure. All millers shall keep 
in their mills the following measures, namely, a half-bushel and peck of full 
measure, and also proper toll-dishes for each measure; but the toll allowed by 
law may be taken by weight or measure at the option of the miller and customer. 

Reyz, Ss. 2121 sCodevis: 1848" a 88518202) Ra. Cr (lass Uamliiis CoeezAmsont 


2534. Keeping false toll-dishes misdemeanor. If any owner, by himself or 
servant, keeping any mill, shall keep any false toll-dishes, he shall be guilty of 
a misdemeanor. 

Revs) 805619 3) Code; s) 1848 R. Co ch 71, Satie led, Caplc 2g Selle 

See generally: State v. Perry, 50-252. Not necessary in indictment to aver the capacity of 


the false toll-dish: Ibid. Sufficiency of evidence hereunder: Ibid.—insufficiency, State v. 
Nixon, 50-257. Section cited in Hyatt v. Myers, 73-240. 


Art. 2. ConpEMNATION FoR Mitt By Owner or One Banx 
OF STREAM 


2535. Special proceedings; parties; summons. Any person wishing to build a 
water mill, who has land on only one side of a stream, shall issue a summons 
returnable to the superior court of the county in which the land sought to be 
condemned, or some part of it, lies, against the persons in possession and the 
owners of the land on the opposite side of the stream, and against such others 
as have an interest in the controversy, and the procedure shall be as is provided 
in other special proceedings, except so far as the same may be modified by this 
chapter. 

Rey., s. 2122; Code, s. 1849; 1868-9, c. 158, s. 1. 


Twenty years possession of an easement raises the presumption of a grant: Benbow v. Rob- 
bins, 71-338; Geer v. Water Co., 127-354; Gerenger v. Summers, 24-229; Rogers v. Mabe, 
15-180. 

The ground on which is presumed a grant of the privilege of ponding water on another’s 
land for the purpose of a mill is that it has been enjoyed by the person claiming and those 
with whom he connects himself twenty years or more in the state or to the extent to which he 
claims: Gerenger v. Summers, 24-229—and it is no answer to this presumption that the height 
of the water had been sometimes lowered by a drought, or that the water had been occasionally 
let off for the purpose of repairing the mill and only for the period required for such purpose, 
Ibid. 

A parol license granted to one to build a dam upon grantor’s land, either voluntary or sup- 
ported by a valuable consideration, may be revoked by the owner without incurring liability 
in damages, where notice is given and reasonable opportunity afforded to remove improvements 
put up thereunder: Kivett v. McKeithan, 90-106. The builder of the dam should have taken 
a conveyance of the easement, or pursued the remedy pointed out for the condemnation of land 
for mill purposes: Ibid. 

An injunction will not be granted to restrain the erection of a dam whereby the mill wheel 
of the plaintiff is flooded, so as to become useless: Burnett v. Nicholson, 72-334. 

A parol license ceases at death of licensor: Bridges vy. Purcell, 18-492. 

Section referred to in Gwaltney v. Timber and Land Co., 111-564; Bass v. Navigation Oo., 
111-454. 


2536. Commissioners to be appointed. If no just cause is shown against the 
building of such mill, the court shall appoint three freeholders, one of whom 
shall be chosen by the plaintiff, another by the defendants, and the third by the 
court, or if the plaintiff or defendants refuse or fail, or unreasonably delay to 
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name a commissioner, the court shall name one in lieu of such delinquent party. 
These commissioners may be changed from time to time by permission of the 
court for just cause shown. 

Rey., s. 2123; Code, s. 1850; 1868-9, c. 158, s. 2. 


2537. Meeting to be appointed and commissioners notified; witnesses examined. 
The third commissioner shall cause the others to be notified of the time and place 
of meeting, and shall preside at their meetings. They may, if necessary, summon 
and examine witnesses, who shall be sworn by the presiding commissioner. Any 
commissioner named by or for either of the parties who, without just cause, 
fails to attend any meeting notified by the president, shall forfeit and pay to the 
opposite party fifty dollars; and if the president, in like manner, unreasonably 
delays to notify the other commissioners of a meeting, or fails to attend one that 
is appointed, he shall forfeit and pay to the plaintiff fifty dollars, and to the 
defendant a like sum. 

Rey., s. 2124; Code, s. 1851; 1868-9, c. 158, s. 3. 


2538. Oath and duty of commissioners. ‘The commissioners shall be sworn by 
some officer qualified to administer an oath to act impartially between the parties, 
and to perform the duties herein imposed on them honestly and to the best of 
their ability. They shall view the premises where the mill is proposed to be 
built, and shall lay off and value a portion of the land of the plaintiff, not to 
exceed one acre in area, and an equal area of the land of the defendants opposite 
thereto, and report their proceedings to the court within a reasonable time, not 
exceeding sixty days. 

Rey., Ss. 2125; Code, s. 1852; 1868-9, c. 158, s. 4. 

Majority signing report is sufficient: Austin vy. Helms, 65-560. 


2539. Contents of commissioners’ report. The report of the commissioners 
shall set forth: 

1. The location, quantities and value of the several areas laid off by them. 

2. Whether either of them includes houses, gardens, orchards or other immedi- 
ate conveniences. 

3. Whether the proposed mill will overflow another mill or create a nuisance 
in the neighborhood. 

4. Any other matter upon which they have been directed by the court to 
report, or which they may think necessary to the doing of full justice between 
the parties. 

Rey., s. 2126; Code, s. 1853; 1868-9, c. 158, s. 5. 


Proper for commissioners to report whether proposed mill will overflow another or create a 
nuisance: Burnett v. Nicholson, 72-334. Commissioners forbidden to include houses, etc., in 
survey; the valuation must be confined to the naked land: Burgess v. Clark, 35-109. Not neces- 
sary that all commissioners should sign report, a majority being sufficient: Austin v. Helms, 
65-560. 


2540. When building not to be allowed. If the area laid off on the land of 
either party take away houses, gardens, orchards, or other immediate conve- 
niences; or if the mill proposed will overflow another mill, or will create a nui- 
sance in the neighborhood, the court shall not allow the proposed mill to be built. 

Rey., s. 2127; Code, s. 1854; 1868-9, c. 158, s. 6. 
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Commissioners are not authorized to include in the valuation any houses found on the con- 
demned area, even though erected there by petitioner before proceedings were commenced; 
valuation must be confined to naked land: Burgess v. Clark, 35-109. Commissioner must report 
whether proposed mill will overflow another mill, or will create a nuisance in the neighborhood: 
Burnett v. Nicholson, 72-334. 

Where mill would be a public benefit, on principle that private advantage must yield to 
public benefit, no injunction will lie: Daughtry v. Warren, 85-136. No injunction lies where 
damages not irreparable: Burnett vy. Nicholson, 72-334. 


2541. Power of court on return of report. If the report is in favor of building 
the proposed mill, and is confirmed, then the court may, in its discretion, allow 
either the plaintiff or defendant to erect such mill at the place proposed, and 
shall order the costs, and the value of the opposite area, to be paid by the party to 
whom such leave is granted; and upon such payment, the party to whom such 
leave is granted shall be vested with title in fee to the opposite area. Such 
payment may be made into court for the use of the parties entitled thereto. 

Rey., s. 2128; Code, s. 1855; 1868-9, c. 158, s. 7. 

For costs, see section 1245, 


2542. Time for beginning and building mill; to be kept up. The person to 
whom leave is granted shall, within one year, begin to build such water mill, 
and shall finish the same within three years; and thereafter keep it up for the 
use and ease of its customers, or such as shall be customers to it; otherwise, the 
said land shall return to the person from whom it was taken, or to such other 
person as shall have his right, unless the time for finishing the mill, for reasons 
approved by the court, be enlarged. 

Rey., s. 2129; Code, s. 1856; 1868-9, c. 158, s, 8. 


2543. Rebuilding mill after destruction. If a water mill belonging to a mar- 
ried woman, or a minor, a person of unsound mind, or imprisoned, falls, burns, 
or is otherwise destroyed, such person and his heirs shall have three years to 
rebuild and repair the same, and any person under any disability aforesaid shall 
have three years from the removal of the disability. 

Rev., s. 2180; Code, s. 1857; 1903, ec. 74, ss. 1, 2; 1868-9, c. 158, s. 9. 


Art. 38. CoNnDEMNATION FOR Races, WATERWAYS, ETC., BY 
Owner oF Mitt or Mittistre 


2544. Special proceedings; summons. Any person who has land on one or 
both sides of a stream and wishes to build a water mill, or has a water mill 
already built and may find it necessary for the better operation of said mill or 
the building of the said mill to convey water either to or from his mill by ditch, 
waterway, drain, mill-race or tail-race, or in any other manner, over the lands of 
any other person, or erect a dam to pond said water over the lands of any other 
person, or raise any dam already built, may make application by petition in 
writing to the clerk of the superior court of the county in which the said lands 
to be affected, or a greater part thereof, are situated, for the right to so convey 
the said water or pond the same by the erection of a dam or the raising of any 
dam already built; and the procedure shall be as in other special proceedings. 

Reve Ss) 21512-1905, ¢. O34, sodia, sk: 


2545. Contents of petition. The petition shall specify the lands to be affected, 
the name of the owner of said lands, and the character of the ditch, race, water- 
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Or 


way or drain or pond intended to be made, and said owner or owners shall be 
made parties defendant. The petition shall state the distance desired to be 
condemned on each side of the ditch, waterway or drain to be constructed or 
erected, and not more than thirty feet from each bank can be condemned. 

Rev., s. 2182; 1905, c. 534, s. 1b. 


2546. Commissioners to be appointed. Upon the hearing of the petition, if 
the prayer thereof be granted, the clerk shall appoint three disinterested per- 
sons qualified to act as jurors, and not connected either by blood or marriage 
with the parties, appraisers to assess the damage, if any, that will accrue to the 
said lands by the contemplated work, and shall issue a notice to them to meet 
upon the premises on a day specified, not to exceed ten days from the date of 
said notice. 

Rev., s. 2133; 1905, ¢. 534, s. 1c. 


2547. Oath and duty of commissioners. The appraisers having met, shall take 
an oath before some officer qualified to administer oaths to faithfully perform 
their duty and to do impartial justice in the case, and shall then examine all the 
lands in any way to be affected by the said work and assess the damage thereto 
and make report thereof under their hands and seals to the clerk from whom 
the notice issued, who shall have power to confirm the same. 

Rey., s. 2184; 1905, ce. 534, s. 1d. 


2548. Assessment of damages. In determining the amount of such compen- 
sation to be paid to the owners of the said lands and assessing the damages thereto 
by reason of the erection or construction of such waterway, ditch, drain or dam, 
they shall make an allowance or deduction on account of any benefits which the 
parties in interest may derive from the construction or erection of such water- 
way, ditch, drain or dam, and shall ascertain the damages, as near as may be, 
to the extent it may damage each acre of land so appropriated or occupied by 
the said mill-owner. The damage assessed by the appraisers under this article 
shall include all damages that the owners shall thereafter suffer or be entitled 
to by reason of the construction of the said waterways, races, ditches or dams. 

Rey., Ss. 2185; 1905, c, 534, s. le, m. 


2549. When commissioners’ report not to be affirmed. If the area laid off on 
the lands of either party take away houses, gardens, orchards or immediate con- 
veniences, or if the mill proposed or erected will overflow another mill or pond 
water within two hundred feet of another mill, or will overflow or pond water 
within two hundred feet of the millsite or premises of a person who has the 
right under this chapter, or by the authority of law, to rebuild a mill after its 
destruction, or if the mill create a nuisance in the neighborhood, the court shall 
not allow the report of the appraisers to be affirmed. 

Rey., s. 21386; 1905, c. 534, s. 1g. 

See section 2540. 


2550. When petitioner may enter on lands. After the return of the appraisers 
and the confirmation thereof the petitioner shall have full right and power to 
enter upon said lands and make such ditches, waterways, drains, races or other 
necessary works and construct such dams: Provided, he has first paid or ten- 
dered the damage assessed as above to the owner of such lands or his known or 


1119 


2551 MILLS—Arr, 4 Ch. 52 


recognized agent in this state. If the owner is a nonresident and has no known 
agent in this state, the amount so assessed shall be paid by the petitioner into 
the office of the clerk of the superior court of the county for the use of such 
owner: Provided further, that the mill-owner shall not be compelled to pay said 
damages so assesssed unless he shall enter upon such lands and make ditches, 
drains or other works or erect such dam. 

Rev., s. 2187; 1905, c. 584, s. 11. 


2551. Owner of mills and millsites protected. No other person shall have 
the right to erect or maintain any dam, ditch, waterway, drain or race that will 
overflow or pond water within two hundred feet of the millsite or premises of 
any person or body corporate who shall have erected a mill, dam, ditch, drain 
or race under the provisions of this chapter, or of any millsite owned by any 
person who has the right under this chapter, or by the authority of law, to 
rebuild a mill after its destruction. When any person violates the provisions 
of this section the owner of said mill or millsite shall have a right of action 
against said person to tear down said dam or other works so built or erected 
to the extent herein forbidden and to abate the same as prescribed by law for 
the abatement of nuisances. 

Rey., s. 2138; 1905, c. 534, s. 1h. 


2552. Report to be registered. The petitioner, or any other person interested, 
may have the said assessment registered upon the certificate of the clerk, and shall 
pay the register the usual legal fees for registering such instruments in his office. 

Rey., s. 2189; 1905, c. 534, s. Ji. 


3553. Fees of appraisers. Each appraiser shall be entitled to a fee of one 
dollar for each day actually employed in making said assessment, to be paid by 
the petitioner. 

Rey., s. 2140; 1905, c. 584, s. 1j. 


2554. Obstructing mill races or dams a misdemeanor. Any person who shall 
obstruct any drain, ditch or dam constructed under this article shall be guilty 
of a misdemeanor. 

Rev., 33881; 1905, c. 534, s. 11. 


Art. 4. Recovery or Damages ror Erection oF Mit 


2555. Action in superior court; procedure. Any person conceiving himself 
injured by the erection of any grist-mill, or mill for other useful purposes, may 
issue his summons returnable before the judge of the superior court of the county 
where the damaged land or any part thereof lies, against the persons authorized 
to be made parties defendant. In his complaint he shall set forth in what 
respect and to what extent he is injured, together with such other matters as 
may be necessary to entitle him to the relief demanded. The court shall then 
proceed to hear and determine all the questions of law and issues of fact arising 
on the pleadings as in other civil actions. 

Rey., s. 2141; Code, s. 1858; 1876-7, c. 197, s. 1. 


Possession alone is sufficient to support a petition for damage for ponding water hereunder: 
Pace v. Freeman, 32-103; Yeargain v. Johnston, 1-180; but see Waddy v. Johnson, 27-333— 
and plaintiff need not prove his title, Yeargain v. Johnston, 1-180. 
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General history of the law with respect to actions for ponding water reviewed in Hester v. 
Broach, 84-253. 

An executor or administrator has a right to pursue the remedy provided for damages for the 
overflowing by a millpond of his testator’s or intestate’s land in the lifetime of such testator 
or intestate: Howcott v. Warren, 29-20—and one whose land is overflowed by a millpond may 
have an action against the executor or administrator of the person who erected the mill and 
dam, Howeott v. Coffield, 29-24. Heir cannot be sued for ancestor’s erecting mill or dam which 
causes overflow of land: Fellow v. Fulgham, 7-254. 

One is not obliged to wait until the expiration of a year before he files his petition here- 
under: Cochran v. Wood, 28-194. Plaintiff must state in his petition in what respect he was 
injured, and his proofs cannot go beyond his allegations: Bridgers v. Purcell, 23-232. When 
suit is brought within the year damages are necessarily limited to the time injury has existed: 
Ibid. 

Injury arising to adjacent land by the overflowing of the waters of a millpond is a tort; 
although the statute has given a new remedy for it, it has not altered its nature: Wilson v. 
Myers, 11-73. 

Where erection of a mill on a stream causes water to overflow land or mill of another only 
when stream is swollen, that circumstance will not excuse party from damage altogether, but 
will only diminish the quantum: Pugh v. Wheeler, 19-50. 

It is not competent as defense to show that the effect of the backing of water on the lands 
of adjoining owners was beneficial: Chaffin v. Mfg. Co., 135-95. It is competent to show the 
condition of the banks of the stream above and below the dam in order to show that this con- 
dition was not caused by erection of dam: Chaffin v. Mfg. Co., 1385-95. The mere raising of 
a stream within its banks, although it is not thrown out of them, is an injury to land through 
which it runs: Little v. Stanback, 63-285. It is competent to show, in an action for ponding 
water by increase in the height of defendant’s dam, that, by direction of defendant, dam was 
built so as not to pond water above old water-marks. To sustain the action plaintiff must 
show affirmatively that alleged increased volume of water was occasioned by increased size of 
dam: Godfrey v. Maberry, 84-255. 

As to whether the injury for which damage can be claimed refers only to the physical injury 
of the land, or includes injury to health, etc., see Gillett v. Jones, 18-339; Waddy v. Johnson, 
27-333; Bridgers v. Purcell, 23-232; Purcell v. McCallum, 18-221. 

Damages may be recovered for injury to land resulting proximately from the maintenance 
by defendant of a dam, though such injury was aggravated by other causes not within defend- 
ant’s control: Cline vy. Baker, 118-780. Where sole issue was whether defendant’s dam in- 
jured plaintiff’s land, through which a creek passed before emptying into the pond above the 
dam, it was not error to instruct the jury that if the injury resulted from filling up creek with 
sand between plaintiff’s land and the pond, by washing of hillsides, falling of leaves and 
branches, and failure to clean out channel, plaintiff could not recover, provided those obstruc- 
tions did not result from the maintenance of dam: Ibid. 

If plaintiff’s land be overflowed by water on account of defendant’s dam, he is entitled to 
nominal damages: Chaffin v. Mfg. Co., 135-103; McGee v. Fox, 107-769; Wright v. Stowe, 
49-516. Plaintiff has right to have question submitted to jury whether overflow was injurious; 
and any former benefits the land may have received from such overflow has nothing to do with 
the question: Kimel v. Kimel, 49-121; McGee v. Fox, 107-766. 

As to relative rights of owners of land through which nonnavigable streams flow with refer- 
ence to use of the water thereof, see Durham y. Cotton Mills; 141-615; Pugh v. Wheeler, 19-50. 
Conveyance made to defeat, hinder, or delay a party injured by the erection of a mill in his 
recovery of damages is fraudulent and void as to such party, and the owner of such mill re- 
mains liable for damages: Purcell v. McCallum, 18-221. The remedy under this article does 
not apply to an action for damages for trespass committed on plaintiff’s land: Henley vy. Wil- 
son, 77-216. 

Sale of mill property held to pass as appurtenant an easement to pond water above mill to 
extent that it was done at time of the conveyance: Latta v. Electric Co., 146-285—but not to 
pass as appurtenant thereto an easement in another tract in which vendor had an interest 
under a resulting trust, when no easement actually existed, Ibid. 

Where one pays for certain property which he has another purchase in his own name, the 
mere fact that the one paying for the property intended at some future time to raise a dam 
on his own property so as to back water upon the other does not ipso facto create an easement 
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in the other property: Latta v. Power Co., 146-285. A covenant in a deed held expressly con- 
fined to dams which might be placed in a river on lands within the boundaries mentioned: Ibid. 

Dam erected below a steam mill for purpose of floating timber to mill and not for purpose 
of driving machinery of mill, by which water is ponded back upon land of another, does not 
come within meaning of section: Bryan v. Burnett, 47-305. 

Where milldam so obstructs water as to prevent land from being drained, the owner is entitled 
to damages: Johnson v. Roane, 48-523; Wilhelm v. Burleyson, 106-381; Burnett v. Nicholson, 
72-334. 

Under this chapter it is no objection that some who did the injury were mere temporary 
owners; if their interest was limited, it should have been offered when the five years judgment 
was about to be entered up: Wilson v. Myers, 11-73. 

Evidence admissible to show that defendant had been warned against shutting down his 
flood-gates and had been told of the custom of a former owner of the dam in raising the flood- 
gates: Hardin v. Ledbetter, 103-90. 

Other decisions upon subject of ponding water and the diverting of water upon land of 
another not caused by building mill, see Clark v. Guano Co., 144-64; Greenwood v. R. R., 144- 
446; Craft v. R. R., 136-49; Chaffin v. Mfg. Co., 185-95; Candler v. Electric Co., 135-12; Rice 
v. R. R., 130-375; Mullen vy. Canal Co., 130-496; Lassiter v. R. R., 126-509; Mizzell v. McGowan, 
125-439; Hocutt v. R. R., 124-214; Parker v. R. R., 123-71; Harrell v. R. R., 122-822; Nichols 
y. R. R., 120-495; Parker v. R. R., 119-677; Fleming v. R. R., 115-676; Ward v. R. R., 112-168; 
Adams vy. R. R., 110-825; Staton v. R. R., 109-337, 111-278; Knight v. R. R., 111-80. 


HOW JURY MUST ASSESS DAMAGES. An issue involving amount of annual damage 
done by ponding water is the proper one to be submitted to the jury: Hester v. Broach, 84-251. 
Jury has no right to go back farther than one year in assessing damages, but if they do, the 
error may be corrected in the judgment: Goodson v. Mullen, 92-207; Pugh v. Wheeler, 19-50. 
In assessing damages jury are not bound to give damages at an average for five years, but may 
assess sums for different periods during that time: Pugh v. Wheeler, 19-50. It is error to 
charge the jury that to entitle plaintiff to nominal damages he must show damages capable of 
being estimated, perceptible, as an appreciable quantity: Chaffin v. Mfg. Co., 135-95; MeGee 
v. Fox, 107-769; Wright v. Stowe, 49-516. Verdict of jury in cases hereunder and judgment 
of court thereon are conclusive as to assessment of damages up to time judgment rendered: 
Beatty v. Conner, 34-341; Burnett v. Nicholson, 86-99. Where jury finds damages are different 
for different years, they should assess them separately for each year: Goodson y. Mullen, 92- 
207. By this section damages are to be assessed for five years as they were prior to 1877: 
Goodson v. Mullen, 92-207. 

Where defendant erected another mill and dam lower down the stream which ponded water 
on plaintiff's mill, the measure of damage is the injury actually sustained up to time of trial, 
and in estimating same, decrease of custom (in the matter of tolls) cannot be considered: 
Burnett v. Nicholson, 86-99—and evidence to show how much it will cost plaintiff to raise his 
dam and water wheel to escape injury complained of was properly excluded: Ibid. 

Where a second action is brought hereunder damages should be assessed for the time between 
the commencement of the first action and the commencement of the second: Bradley v. Amis, 
3-399; Moore v. Love, 48-215. 

Damages to plaintiff’s land can be estimated by comparing its productiveness before and 
after flooding or sobbing: Spilman v. Navigation Co., 74-675. 

For assessment of damages where mill overflowed by backing water thereon, see Hardin y. 
Ledbetter, 103-90. z 


2556. When dams abated as nuisances. When damages are recovered in final 
judgment in such civil actions, and execution issues and is returned unsatisfied, 
and the plaintiff is not able to collect the same either because of the insolvency of 
the defendant or by reason of the exemptions allowed to defendant, the judge 
shall, on the facts being made to appear before him by affidavit or other evidence, 
order that the dam, or portion of the dam, or other cause creating the injury, 
shall be abated as a nuisance, and he shall have power to make all necessary 
orders to effect this purpose. 

Rey., s. 2142; Code, s. 1859; 1876-7, c. 197, s. 3. 
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An injunction will not be granted to restrain erection of dam whereby mill wheel of plaintiff 
is flooded so as to become useless: Burnett v. Nicholson, 72-334—because for such injury dam- 
age will adequately compensate, and should annual damage exceed twenty dollars, plaintiff is 
remitted to his common-law action and can compel abatement of nuisance, Ibid. 

No injunction issues to restrain the rebuilding of a mill when it is for the public benefit 
that it be rebuilt: Daughtry v. Warren, 85-136. 

Case where party indicted for keeping up nuisance created by ponding water not strictly 
within scope of this section: State v. Holman, 104-861. 

As to injunctions against erection of dams, etc., on ground that they are nuisances, see 
Eason y. Perkins, 17-38; Daughtry v. Warren, 85-136; Dorsey v. Allen, 85-358; Brown v. 
R. R., 83-128; Hyatt v. Myers, 73-232; Privett v. Whitaker, 73-554; Clark v. Lawrence, 59-83; 
Atty.-Gen. v. Lea, 38-301; Atty.-Gen. v. Hunter, 16-12; Bell v. Blount, 11-384. 


2557. Judgment for annual sum as damages. A judgment giving to the plain- 
tiff an annual sum by way of damages shall be binding between the parties for 
five years from the issuing of the summons, if the mill is kept up during that 
time, unless the damages are increased by raising the water or otherwise. 

In all cases where the final judgment of the court assesses the yearly damage 
of the plaintiff as high as twenty dollars, nothing contained in this chapter 
shall be construed to prevent the plaintiff, his heirs or assigns, from suing as 
heretofore, and in such ease the final judgment aforesaid shall be binding only 
for the year’s damage preceding the issuing of the summons. 

Rey., ss. 2148, 2144; Code, ss. 1860, 1861; 1868-9, ce. 158, ss. 12, 14. 


If, at the trial, five years have elapsed since the filing of the petition, a peremptory judg- 
ment for annual ‘damages for five years is proper, whether such annual damage be above or 
below twenty dollars: Gillett v. Jones, 18-339. 

Owners of land granted license to other persons ‘‘to build a mill and back water on us, so 
they don’t back on our bottoms’’: Held, that the license is exceeded when the dam is raised 
to such height that water is ponded back so as to sob the ‘‘bottoms’’ and render drainage im- 
possible, and make them unfit for cultivation, although they are not actually overflowed: Cagle 
v. Parker, 97-271. 

Easement obtained by twenty years possession does not protect owner of dam from liability 
on account of new injury: Powell v. Lash, 64-456. 

Where annual damages are assessed at less than twenty dollars per annum, judgment is for 
five years including year preceding the filing of petition, for each year’s damages so assessed, 
with a cessat executio for each year after the first year: Goodson v. Mullen, 92-207. 

Owner of land injured by erection of mill, who has proceeded by petition, under which annual 
damage assessed is as high as twenty dollars, and who has taken judgment for and received 
damage for the whole five years, cannot maintain an action on the case, brought after expira- 
tion of five years, without having again ascertained the annual damage by proceeding under a 
second petition: Gilliam v. Canady, 33-106. 

Judgment for permanent damages for a certain time for ponding water does not estop sub- 
sequent action to recover permanent damages since that time: Candler v. Hlectrie Co., 135-12. 

Where damages assessed at as much as twenty dollars a year, judgment was the same as 
when assessed at less than twenty dollars, except that plaintiff had his election to take judg- 
ment for five years, or only for one year preceding filing of petition, in which case he is at 
liberty to bring his action at common law; but if action was continued for more than five years, 
judgment was for entire amount, and plaintiff was barred of his election: Goodson vy. Mullen, 
92-207. 

Where jury found that land was damaged $80 per year, and his honor gave judgment for a 
sum in gross, and not for each year’s damage, held no error: Goodson y. Mullen, 92-211; Gillett 
v. Jones, 18-339. { 


2558. Final judgment; costs and execution. If the final judgment of the court 
is that the plaintiff has sustained no damage, he shall pay the costs of his pro- 
ceeding; but if the final judgment is in favor of the plaintiff, he shall have 


1123 


2558 MILLS—Arr. 4 Ch. 52 


execution against the defendant for one year’s damage, preceding the issuing 
of the summons, and for all costs: Provided, that if the damage adjudged does 
not amount to five dollars, the plaintiff shall recover no more costs than dam- 
ages. And if the defendant does not annually pay the plaintiff, his heirs or 
assigns, before it falls due, the sum adjudged as the damages for that year, the 
plaintiff may sue out execution for the amount of the last year’s damage, or any 
part thereof which may remain unpaid. 
Rey., s. 2145; Code, s. 1862; 1868-9, ce. 158, s. 15. 


Jury having assessed in this case but one dollar damages, the court did right in giving plain- 
tiff no more costs than damages under the act of 1833: Bridges v. Purcell, 23-232. 
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CHAPTER 53 


MONOPOLIES AND TRUSTS 


2559. Combinations in restraint of trade illegal. 

2560. Any restraint in violation of common law included. 
2561. Burden of proof as to reasonableness on defendant. 
2562. Contracts to be in writing. 

2563. Particular acts defined. 

2564. Violation a misdemeanor; punishment. 

2565. Persons encouraging violation guilty. 

2566. Continuous violations separate offenses. 

2567. Duty of attorney-general to investigate. 

2568. Power to compel examination. 

2569. Person examined exempt from prosecution. 

2570. Refusal to furnish information; false swearing. 
2571. Criminal prosecutions; solicitors to assist; expenses. 
2572. Remedy by civil action. 

2573. In what name civil action prosecuted. 

2574. Civil action by person injured; treble damages. 


2559. Combinations in restraint of trade illegal. Every contract, combination 
in the form of.trust or otherwise, or conspiracy in restraint of trade or commerce 
in the state of North Carolina is hereby declared to be illegal. Every person or 
corporation who shall make any such contract expressly or shall knowingly be 
a party thereto by implication, or who shall engage in any such combination or 
conspiracy, shall be guilty of a misdemeanor, and upon conviction thereof such 
person shall be fined or imprisoned, or both, in the discretion of the court, whether 
such person entered into such contract individually or as an agent representing 
a corporation, and such corporation shall be fined in the discretion of the court 
not less than one thousand dollars. 

1913, ec. 41, s. 1. 


The general purpose of the act of 1907, c. 218, which has been supplanted by this chapter, 
was to prevent the formation of trusts and combinations which might buy out or crush out 
competition: Wooten v. Harris, 153-43. 

An agreement by milk dealers to raise the price of milk is an indictable offense at common 
law and also under this chapter: State v. Craft, 168-208. See section 2563. 


2560. Any restraint in violation of common law included. Any act, contract, 
combination in the form of trust, or conspiracy in restraint of trade or commerce 
which violates the principles of the common law is hereby declared to be in viola- 
tion of the preceding section of this chapter. 

1913..c; 41, s. 2. 


The sale of an established business, including good will, with an agreement not to engage 
in competition, is not a violation of this chapter: Sea Food Co. v. Way, 169-679; Wooten v. 
Harris, 153-43. See cases under section 2563. 


2561. Burden of proof as to reasonableness on defendant. All contracts, com- 
binations in the form of trust, and conspiracies in restraint of trade or com- 
merce prohibited in the two preceding sections of this chapter are hereby declared 
to be unreasonable and illegal, unless the persons entering into such contract, 
combination in the form of trust, or conspiracy in restraint of trade or com- 
merce can show affirmatively upon an indictment or civil action for violation 
of the preceding sections of this chapter that such contract, combination in 
the form of trust, conspiracy in restraint of trade or commerce does not injure 
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the business of any competitor, or prevent any one from becoming a competitor 
because his or its business will be unfairly injured by reason of such contract, 
combination in the form of trust, or conspiracy in restraint of trade or commerce. 
19138, c. 41, s. 3: 
Section referred to in Shute y. Shute, 176-462. 


2562. Contracts to be in writing. No contract or agreement hereafter made, 
limiting the rights of any person to do business anywhere in the state of North 
Carolina shall be enforceable unless such agreement is in writing duly signed by 
the party who agrees not to enter into any such business within such territory: 
Provided, nothing herein shall be construed to legalize any contract or agree- 
ment not to enter into business in the state of North Carolina, or at any point 
in the state of North Carolina, which contract is now illegal, or which contract is 
made illegal by any other section of this chapter. 

1913, c. 41, s. 4. 

See contracts requiring writing, ch. 19. 


2563. Particular acts defined. In addition to the matters and things hereinbe- 
fore declared to be illegal, the following acts are declared to be unlawful, that is, 
for any person, firm, corporation, or association directly or indirectly to do or 
to have any contract, express or knowingly implied, to do any of the acts. or 
things specified in any of the subsections of this section. 

1. To agree or conspire with any other person, firm, corporation or associa- 
tion to put down or keep down the price of any article produced in this state by 
the labor of others, which article the person, firm, corporation or association 
intends, plans or desires to buy. 

2. To make a sale of any goods, wares, merchandise, articles or things of value 
whatsoever in North Carolina, whether directly or indirectly, or through any 
agent or employee, upon the condition that the purchaser thereof shall not deal 
in the goods, wares, merchandise, articles or things of value of a competitor or 
rival in the business of the person, firm, corporation or association making such 
sales. 

A contract to sell patterns of a certain kind for a dealer and not to sell other patterns in 
competition is in violation of this subsection: Fashion Co. v. Grant, 165-453. 

3. To willfully destroy or injure, or undertake to destroy or injure, the busi- 
ness of any opponent or business rival in the state of North Carolina with the 
purpose or intention of attempting to fix the price of anything of value when the 
competition is removed. 

Attempting to injure or destroy the business of a competitor in the sale of ice: Smith v. Ice 
Co., 159-151. 

4, Who directly or indirectly buys or sells within the state, through himself 
or itself, or through any agent of any kind or as agent or principal, or together 
with or through any allied, subsidiary or dependent person, firm, corporation 
or association, any article or thing of value which is sold or bought in the state 
to injure or destroy or undertake to injure or destroy the business of any rival 
or opponent, by lowering the price of any article or thing of value sold, so low, 
or by raising the price of any article or thing of value bought, so high as to leave 
an unreasonable or inadequate profit for a time, with the purpose of increasing 
the profit on the business when such rival or opponent is driven out of business, 
or his or its business is injured. 
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5. Who deals in any thing of value within the state of North Carolina, to give 
away or sell, at a place where there is competition, such thing of value at a price 
lower than is charged by such person, firm, corporation or association for the 
same thing at another place, where there is not good and sufficient reason, on 
account of transportation or the expense of doing business, for charging less at 
the one place than at the other, with the view of injuring the business of another. 

6. Who is engaged in buying or selling any thing of value in North Carolina, 
to make or have any agreement or understanding, express or implied, with any 
other person, firm, corporation or association, not to buy or sell such things of 
value within certain territorial limits within the state, with intention of pre- 
venting competition in selling or to fix the price or prevent competition in buy- 
ing of such things of value within these limits: Provided, nothing herein shall be 
construed to prevent an agent from representing more than one principal. But 
nothing in this proviso shall be construed to authorize two or more principals 
to employ a common agent for the purpose of suppressing competition or lower- 
ing prices: Provided further, that nothing herein shall be construed to prevent 
a person, firm or corporation from selling his or its business and good will to 
a competitor, and agreeing in writing not to enter the business in competition 
with the purchaser in a limited territory, as is now allowed under the common 
law: Provided, such agreement shall not violate the principles of the common 
law against trusts and shall not violate the provisions of this chapter. 

1913, c. 41, s. 5. 

An agreement to prevent competition in ginning cotton within a certain territory is invalid: 
Shute v. Shute, 176-462. An agreement to prevent competition in the sale of flour is invalid: 
Culp v. Love, 127-457. An agreement to fix or raise the price of milk is illegal: State v. Craft, 
168-208. Agreements interfering with competition are subject to the construction of the court 
as to reasonableness: Mar-Hof Co. v. Rosenbacker, 176-330. 

The sale of an established business and good will, with an agreement not to enter into com- 
petition, is valid if it is in reasonable restraint of trade, that is, where the restraint is such as 
to afford a fair protection to the rights of the purchaser and not unreasonably interfere with 
the rights of the other party and the public: Sea Food Co. v. Way, 169-679. An agreement 
not to enter into competition in the sale of fish: Ibid—not to engage in the business of a 
barber, Bradshaw v. Millikin, 173-432; Faust v. Rohr, 166-187—not to engage in grocery busi- 
ness, Finch v. Michael, 167-322—not to engage in sale of liquor, Disosway v. Edwards, 134- 
254; Jolly v. Brady, 127-142—not to engage in practice of medicine, Teague v. Schaub, 133- 
458; Hauser v. Harding, 126-295—not to engage in manufacture of lumber and ginning cotton, 
Shute v. Heath, 131-281—not to engage in mercantile business, Wooten v. Harris, 153-43—not 
to engage in livery business, Anders v. Gardner, 151-604; King v. Fountain, 126-196—not to 
engage in milling business, Kramer v. Old, 119-1—not to engage in running newspaper, Cowan 
vy. Fairbrother, 118-406—not to engage in business of druggist, Reeves vy. Sprague, 114-647; 
Baker vy. Cordon, 86-116—not to engage in business of photographer, Baumgarten v. Broada- 
way, 77-8. 


2564. Violation a misdemeanor; punishment. Any corporation, either as agent 
or principal, violating any of the provisions of preceding section shall be guilty 
of a misdemeanor, and such corporation shall upon conviction be fined not less 
than one thousand dollars for each and every offense, and any person, whether 
acting for himself or as officer of any corporation or as agent of any corporation 
or person violating any of the provisions of this chapter shall be guilty of a mis- 
demeanor and upon conviction shall be fined or imprisoned, or both, in the dis- 
eretion of the court. 

19138, c. 41, s. 5. 


See State v. Craft, 168-208. 
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2565. Persons encouraging violation guilty. Any person, being either within 
or without the state, who encourages or willfully allows or permits any agent 
or associates in business in this state to violate any of the provisions of this 
chapter shall be guilty of a misdemeanor, and upon conviction shall be punished 
as provided in the preceding section. 

1918, c. 41, s. 6. 


2566. Continuous violations separate offenses. Where the things prohibited in 
this chapter are continuous, then in such event, after the first violation of any of 
the provisions hereof, each week that the violation of such provision shall con- 
tinue shall be a separate offense. 

1918, ec. 41, s. 7. 


2567. Duty of attorney-general to investigate. The attorney-general of the 
state of North Carolina shall have power, and it shall be his duty, to investigate, 
from time to time, the affairs of all corporations doing business in this state, 
which are or may be embraced within the meaning of the statutes of this state 
defining and denouncing trusts and combinations against trade and commerce, 
or which he shall be of opinion are so embraced, and all other corporations in 
North Carolina doing business in violation of law; and all other corporations of 
every character engaged in this state in the business of transporting property or 
passengers, or transmitting messages, and all other public-service corporations 
of any kind or nature whatever which are doing business in the state for hire. 
Such investigation shall be with a view of ascertaining whether the law or any 
rule of the North Carolina corporation commission is being or has been violated 
by any such corporation, officers or agents or employees thereof, and if so, in 
what respect, with the purpose of acquiring such information as may be neces- 
sary to enable him to prosecute any such corporation, its agents, officers and 
employees for crime, or prosecute civil actions against them if he discovers they 
are lable and should be prosecuted. 

19138, c. 41, s. 8. 


2568. Power to compel examination. In performing the duty required in the 
preceding section, the attorney-general shall have power, at any and all times, 
to require the officers, agents or employees of any such corporation, and all other 
persons having knowledge with respect to the matters and affairs of such cor- 
porations, to submit themselves to examination by him, and produce for his 
inspection any of the books and papers of any such corporations, or which are 
in any way connected with the business thereof; and the attorney-general is 
hereby given the right to administer oath to any person whom he may desire to 
examine. He shall also, if it may become necessary, have a right to apply to any 
judge of the supreme or superior court, after five days notice of such applica- 
tion, for an order on any such person or corporation he may desire to examine 
to appear and subject himself or itself to such examination, and disobedience of 
such order shall constitute contempt, and shall be punishable as in other cases of 
disobedience of a proper order of such judge. 

1913, c. 41, s. 9. 


2569. Person examined exempt from prosecution. No person examined, as pro- 
vided in the preceding section, shall be subject to indictment, prosecution, pun- 
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ishment or penalty by reason or on account of anything disclosed by him upon 
such examination, and full immunity from prosecution and punishment by rea- 
son or on account of anything so disclosed is hereby extended to all persons so 
examined. 

1913, c. 41, s. 9. 


2570. Refusal to furnish information; false swearing. Any corporation unlaw- 
fully refusing or willfully neglecting to furnish the information required by this 
chapter, when it is demanded as herein provided, shall be guilty of a misde- 
meanor and fined not less than one thousand dollars: Provided, that if any cor- 
poration shall in writing notify the attorney-general that it objects to the time 
or place designated by him for the examination or inspection provided for in 
this chapter, it shall be his duty to apply to a judge of the supreme or superior 
court, who shall fix an appropriate time and place for such examination or 
inspection, and such corporation shall, in such event, be guilty under this section 
only in the event of its failure, refusal or neglect to appear at the time and place 
so fixed by the judge and furnish the information required by this chapter. 
False swearing by any person examined under the provisions of this chapter 
shall constitute perjury, and the person guilty of it shall be punishable as in 
other cases of perjury. 

1913, c: 41, s: 10. 


2571. Criminal prosecution; solicitors to assist; expenses. The attorney-general 
in carrying out the provisions of this chapter shall have a right to send bills of 
indictment before any grand jury in any county in which it is alleged this 
chapter has been violated or in any adjoining county, and may take charge of 
and prosecute all cases coming within the purview of this chapter, and shall 
have the power to éall to his assistance in the performance of any of these duties 
of his office which he may assign to them any of the solicitors in the state, who 
shall, upon being required to do so by the attorney-general, send bills of indict- 
ment and assist him in the performance of the duties of his office: Provided, that 
the state shall pay the actual and necessary expenses of the solicitor incurred 
while performing such duties and not over one hundred dollars as an extra fee 
when the expense account is approved by the attorney-general and governor and 
duly audited, and the amount of the fee is fixed by them. 

The necessary expenses incident to carrying out the provisions of this chapter 
shall, when approved by the governor and audited, be paid out of any money 
in the state treasury not otherwise appropriated. 

IM ISy oO, Gal sh alee 


2572. Remedy by civil action. If it shall become necessary to do so, the attor- 
ney-general may prosecute civil actions in the name of the state on relation of 
the attorney-general to obtain a mandatory order to carry out the provisions of 
this chapter, and the venue shall be in any county as selected by the attorney- 
general. 

Ou oeCn 41) Sent ie 


2573. In what name civil action prosecuted. It shall be the duty of the attor- 
ney-general, upon his ascertaining that the laws have been violated by any trust or 
public-service corporation, so as to render it liable to prosecution in a civil action, 
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to prosecute such action in the name of the state, or any officer or department 

thereof, as provided by law, or in the name of the state on relation of the 

attorney-general, and to prosecute all officers or agents or employees of such 

corporations, whenever in his opinion the interests of the public require it. 
1913, ¢c) 417s. 12. 


2574. Civil action by person injured; treble damages. If the business of any 
person, firm or corporation shall be broken up, destroyed or injured by reason 
of any act or thing done by any other person, firm or corporation in violation of 
the provisions of this chapter, such person, firm or corporation so injured shall 
have a right of action on account of such injury done, and if damages are assessed 
by a jury in such case judgment shall be rendered in favor of the plaintiff and 
against the defendant for treble the amount fixed by the verdict. 

1918, c. 41, s. 14. 


Under act of 1907, c. 218, plaintiff could recover actual and punitive damages: Smith v. 
Iee Co., 159-151. 


CHAPTER 54 


MORTGAGES AND DEEDS OF TRUST 


ART. 1. CHATTEL MorTGAGES: FoRM AND SUFFICIENCY. 


2575. Form of chattel mortgage. 
2576. Registration. 
2577. Mortgage of household and kitchen furniture. 


ART. 2. RIGHT TO FORECLOSE oR SELL UNDER POWER 


2578. Representative succeeds on death of mortgagee or trustee in deeds of trust; 
parties to action. 

2579. Foreclosures by representatives validated. 

2580. Renunciation by representative; clerk appoints trustee. 

2581. Agent to sell under power may be appointed by parol. 

2582. Survivorship among donees of power of sale. 

2583. Clerk appoints successor to incompetent trustee. 

2584. Mortgage to guardian; powers pass to succeeding guardian. 


ArT. 3. MortTGAGcE SALES. 


2585. Personal property ; notice and place of sale. 

2586. Charges for legal advertising. 

2587. Foreclosure of conditional sales. 

2588. Real property ; notice of sale must describe premises. 

2589. Real property; power of sale barred when foreclosure barred. 
2590. Land lying in two or more counties; place of sale. 

2591. Reopening judicial sales, etc., on advanced bid. 

2592. Surplus after sale to be paid to clerk, in certain cases. 

2593. Special proceedings to determine ownership of surplus. 


ArT. 4. DISCHARGE AND RELEASE. 


2594. Discharge of record of mortgages and deeds of trust. 
2595. Register to enter satisfaction on index. 

2596. Recorded deed of release of mortgagee’s representative. 
2597. Release of corporate mortgages by corporate officers. 


Art. 1. Cyuarren Morteaass: Form anp SurricIENncy 


2575. Form of chattel mortgage. Any person indebted to another in a sum to 
be secured may execute a chattel mortgage in form substantially as follows: 


Le Sd NPR RIO 6 5 eS Ole CaCOUli tye Olea ate eee in the state of 
North Carolina, am indebted tos] _ =22e2 eis) Saas ae + Ofek Ft eae county, 
in said state, in'the’sum of ~-~-2-2-L 2-212 dollars, for which he holds my note to be due 
thepes ss Of BAvsiar aiel sete wh , A. D. 19___-, and to secure the payment of the same, I 


do hereby convey to him these articles of personal property, to wit: --------------------- 
Ree a eb eR tee en but on this special trust, that if I fail to pay said 
debt and interest on or before the ~----- aye Obpee snes een eee Ate Dano tees CNET: 
he may sell said property, or so much thereof as may be necessary, by public aucticn for 
eash, first giving twenty days notice at three public places, and apply the proceeds of such 
sale to the discharge of said debt and interest on the same, and pay any surplus to me. 

Given under my hand and seal this ~-__-_- Cay" OLtS oa eS eee AWD) 219 Se 

5 a PS PLE Lap OB i 5 tn ea (Seal). 


Rey., s. 1089; Code, s. 1278; 1870-1, c: 277; 1911, c. 69, s. 1. 

No particular form essential to validity of chattel mortgage; it is sufficient if words em- 
ployed express, in terms or by just implication, purpose to convey property as security for 
debt: Noland v. Osborne, 177-14; Williamson v. Bitting, 159-321; Strouse v. Cohen, 113-349; 
Comron y. Standland, 103-207. For instrument held to be sufficient as chattel mortgage: 
Ibid.; Weil v. Flowers, 109-212; Nichols v. Speller, 120-75; Millhiser v. Pleasants, 118-237; 
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Brown v. Dail, 117-41; Harris v. Jones, 83-317; Cotten v. Willoughby, 83-75; Robinson v. 
Ezzell, 72-231. For instrument held insufficient as chattel mortgage, see Britt v. Harrell, 105- 
10; Chemical Co. v. Johnson, 98-123; Atkinson v. Graves, 91-99. 

Mere informality will not vitiate a chattel mortgage: Comron v. Standland, 103-207—and no 
seal is necessary, Ibid.; also, Foundry Co. v. Waltman, 114-178—neither is a power of sale 
necessary, Comron v. Standland, 103-207. Valid chattel mortgage may be made by owner of 
land of crop sown thereon but not yet growing: Cotten v. Willoughby, 83-75; Harris v. Jones, 
83-317; Robinson v. Ezzell, 72-231; Atkinson v. Graves, 91-101; Gwathney v. Etheridge, 99-571. 

As bearing upon section, see Brown v. Miller, 108-395; Harris v. Woodard, 96-232. 


2576. Registration. Chattel mortgages substantially in the form provided in 
the last section are good to all intents and purposes when the same are duly 
registered according to law. 

Rey., s. 1040; Code, ss. 1273, 1274; 1870-1, c. 277, ss. 1, 2. 

For registration of chattel mortgages, see further, Probate and Registration, s. 3311. 

For fees for probate and registration, see sections 3903, 3904, 3906, 3907. For joinder of 
chattel mortgage and lien bond, see section 2490. See, also, section 3311. Mortgages good 
inter partes without registration: Williams vy. Jones, 95-504; Robinson v. Willoughby, 70-363; 
Leggett v. Bullock, 44-283; Pike v. Armistead, 16-111. Mortgage may be registered after 
death of mortgagor: Williams v. Jones, 95-504. Registration of mortgage after commission 
in bankruptcy is good against assignee: Ibid. Where husband mortgaged horse, but not reg- 
istered until after his death, and prior to registration horse assigned to widow as part of year’s 
support, widow took property subject to mortgage lien: Williams v. Jones, 95-504. 

Assignment of chattel mortgage need not be registered under section: Hodges v. Wilkinson, 
111-56. Mortgages are, as between parties thereto, when registered, effectual from their de- 
livery: Brem v. Lockhart, 93-191. Delivering mortgage to register outside of office is not a 
filing for registration until it is taken to the office and duly noted: McHan v. Dorsey, 173-694. 
If two mortgages are filed and registered at the same time, the older mortgage has priority: 
Ibid. : 

As to where mortgages to be registered, see under section 3311; Williamson vy. Bitting, 
159-321. 

As bearing upon section, see Thomas v. Cooksey, 130-151; Chemical Co. v. Johnson, 98-123. 


2577. Mortgage of household and kitchen furniture. All conveyances of house- 
hold and kitchen furniture by a married man, made to secure the payment of 
money or other thing of value, are void, unless the wife joins therein and her 
privy examination is taken in the manner prescribed by law in conveyances of 
real estate. 

Rev., 8. 1041; 1891, ec. 91. 

This is a valid exercise of police power and is constitutional: Thomas v. Sanderlin, 173-329. 
A piano is included in household and kitchen furniture: Ibid. 

Section not applicable to note signed by husband and wife binding her separate personal 
property: Harvey v. Johnson, 133-352—and not applicable to absolute sale of such property, 
Kelly v. Fleming, 113-133—but only to conveyance by chattel mortgage or by deed of trust or 


conditional sale, Ibid. As to sufficiency of instrument to convey property under section, see 
Kelly v. Fleming, 113-133. 


Art. 2. Riant tro ForEcLOSE or Sett UnpEeR Power 


2578. Representative succeeds on death of mortgagee or trustee in deeds of 
trust; parties to action. When the mortgagee in a mortgage, or the trustee in a 
deed in trust, executed for the purpose of securing a debt, containing a power 
of sale, dies before the payment of the debt secured in such mortgage or deed in 
trust, all the title, rights, powers and duties of such mortgagee or trustee pass to 
and devolve upon the executor or administrator of such mortgagee or trustee, 
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including the right to bring an action of foreclosure in any of the courts of this 
state as prescribed for trustees or mortgagees, and in such action it is unnecessary 
to make the heirs at law of such deceased mortgagee or trustee parties thereto. 

Rey., s. 1031; 1901, c. 186 ; 1887, c. 147; 1895, c. 481; 1905, c. 425. 

When power of sale in mortgage is given to mortgagee and his executor, etc., and mortgagee 
dies leaving will under which executor qualifies, the power of sale upon default vests in execu- 
tor by virtue of this section and also by virtue of the mortgage: Scott v. Lumber Co., 144-44— 
and if power had not been conferred upon executors by instrument they could still have exer- 
cised same under this section, Ibid. Section intended to confer power of sale upon executor or 
administrator of deceased mortgagee where power not given in instrument: Yount v. Morrison, 
109-520. Where stipulated that vendor or lawful representatives might sell land and apply 
proceeds to payment of sum due, held that ‘‘lawful representatives’’ meant executors or admin- 


istrators of vendor, and conferred upon them not only power to sell, but power to convey: 
Overman v. Jackson, 104-4. 


Cases under section rendered inapplicable by amendment of same: Eason v. Dortch, 136- 
291; Hughes v. Gay, 132-50. 


2579. Foreclosures by representatives validated. In all actions which were 
brought or prosecuted prior to the fourth day of March, one thousand nine 
hundred and five, for the foreclosure of any mortgage or deed in trust by any 
executor or administrator of any deceased mortgagee or trustee where the heirs 
of the mortgagee were duly made parties and regular and orderly decrees of 
foreclosure entered by the court and sale had by a commissioner appointed by 
the court for that purpose and deed made after confirmation, the title so con- 
veyed to purchaser at such judicial sale shall be deemed and held to be vested 
in such purchaser, whether the heir of such deceased mortgagee or trustee was 
a party to such foreclosure proceeding or not, and such heir of any deceased 
mortgagee is estopped to bring or prosecute any further action against such 
purchaser for the recovery of such property or foreclosure of such mortgage or 
deed in trust. 

Rey., s. 1032; 1905, c. 425, s. 2. 


2580. Renunciation by representative; clerk appoints trustee. The executor or 
administrator of any deceased mortgagee or trustee in any mortgage or deed of 
trust heretofore or hereafter executed may renounce in writing, before the clerk 
of the superior court before whom he qualifies, the trust under the mortgage or 
deed of trust at the time he qualifies as executor or administrator, or at any 
time thereafter before he intermeddles with or exercises any of the duties under 
said mortgage or deed of trust, except to preserve the property until a trustee 
can be appointed. In every such case of renunciation the clerk of the superior 
court of any county wherein the said mortgage or deed of trust is registered 
has power and authority, upon proper proceedings instituted before him, as in 
other cases of special proceedings, to appoint some person to act as trustee and 
execute said mortgage or deed of trust. The clerk, in addititon to recording 
his proceedings in his book of orders and decrees, shall enter the name of the 
substituted trustee or mortgagee on the margin of the deed in trust or the mort- 
gage in the book of the office of the register of deeds of said county. 

Reyv., s. 1088; 1905, c. 128. 

See annotations under section 2583. 


2581. Agent to sell under power may be appointed by parol. All sales of prop- 
erty, real or personal, under a power of sale contained in any mortgage or deed 
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of trust to secure the payment of money, by any mortgagee or trustee, through 
an agent or attorney for that purpose, by such mortgagee or trustee, appointed 
orally or in writing, whether such writing has been or shall be registered or not, 
shall be valid, whether or not such mortgagee or trustee was or shall be present 
at such sale. 

Rey., s. 10385; 1895, c. 117. 


2582. Survivorship among donees of power of sale. In all mortgages and deeds 
of trust wherein two or more persons, as trustees or otherwise, are given power 
to sell the property therein conveyed or embraced, and one or more of such 
persons dies, any one of the persons surviving having such power may make sale 
of such property in the manner directed in such deed, and execute such assur- 
ances of title as are proper and lawful under the power so given; and the act of 
such person, in pursuance of said power, shall be as valid and binding as if the 
same had been done by all the persons on whom the power was conferred. 

Rey., s. 1033 ; 1885, c. 327, s. 2. 


Where one of trustees in power of sale contained in mortgage dies, survivor may execute 
trust: Cawfield v. Owens, 129-286. 


2583. Clerk appoints successor to incompetent trustee. When the sole or last 
surviving trustee named in a will or deed of trust dies, removes from the county 
where the will was probated or deed executed and from the state, or in any way 
becomes incompetent to execute the said trust, or is a nonresident of this state, 
the clerk of the superior court of the county wherein the will was probated or 
deed of trust was executed is authorized and empowered, in proceedings to 
which all persons interested shall be made parties, to appoint some discreet and 
competent person to act as trustee and execute the trust according to its true 
intent and meaning, and as fully as if originally appointed: Provided, that in 
all actions or proceedings had under this section prior to January first, one 
thousand nine hundred, before the clerks of the superior court in which any 
trustee was appointed to execute a deed of trust where any trustee of a deed of 
trust has died, removed from the county where the deed was executed and from 
the state, or in any way become incompetent to execute the said trust, whether 
such appointment of such trustee by order or decree, or otherwise, was made 
upon the application or petition of any person or persons ex parte, or whether 
made in proceedings where all the proper parties were made, are in all things 
confirmed and made valid so far as regards the parties to said actions and pro- 
ceedings to the same extent as if all proper parties had originally been made in 
such actions or proceedings. 

Rev., s. 1037; Code, s. 1276; 1901, c. 576; 1869-70, c. 183; 1873-4, c. 126. 

See sections 172, 2579. Trustee dying or becoming incompetent to act, clerk empowered to 
appoint another: McAfee vy. Green, 143-411; Wright v. Fort, 126-615—who, when decree ap- 
pointing is signed, succeeds to legal title upon same trusts as original trustee, Ibid.—and he can 
bring action for recovery of trust estate, Warren v. Howard, 99-190. All persons interested 
must be made parties, and application for appointment of trustee cannot be ex parte: Guion 
v. Melvin, 69-243. Where clerk dismisses proceeding for want of jurisdiction, on appeal supe- 
rior court can appoint: Roseman v. Roseman, 127-494. Upon death of last survivor of board 
of trustees named in deed for property to be used as ‘‘Baptist church and for education of 
youths of colored race’’ their successors will be appointed by clerk of court under this section: 
Thornton v. Harris, 140-498. Not necessary in substituting trustee to require bond of substi- 
tuted trustee, it being in court’s discretion: Strayhorn v. Green, 92-119. Where executor is 
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by will also appointed trustee, and renounces or dies, administrator c. t. a. succeeds to trustee- 
ship, and hence appointment hereunder void: Clark vy. Peebles, 120-31. Where power to be 
exercised entirely at discretion of donee of powers, courts of equity have no jurisdiction to 
force him to act, and, if he has died without exercising power, cannot confer it upon trustee 
appointed by court: Young v. Young, 97-132. 

Section merely referred to in Eason y. Dortch, 136-291; Etheridge v. Vernoy, 71-184. 


2584. Mortgage to guardian; powers pass to succeeding guardian. When a 
guardian to whom a mortgage has been extended dies or is removed or resigns 
before the payment of the debt secured in such mortgage, all the rights, powers 
and duties of such mortgagee shall devolve upon the succeeding guardian. 

Reyv., s. 1084; 1905, ¢. 4383. 


Art. 3. Mortaacre SAEs 


2585. Personal property; notice and place of sale. All personal property sold 
under the terms of any mortgage or other contract, expressed or implied, whether 
advertised in some newspaper or otherwise, shall be advertised by posting a 
notice at some conspicuous place at the courthouse door in the county where the 
property is situated, such notice to be posted for at least twenty days before 
the sale, unless a shorter time be expressed in the contract. 

Rey., s. 1042; 1889, c. 70; 1909, c. 49, s. 1. 

For advertisement of execution sales of personal property, see Civil Procedure, art. 28. 

For sale of land under mortgage, see section 687. 

Mortgagee cannot buy at his own sale, and the same rule applies to the assignee of the 
mortgage: Owens v. Mfg. Co., 168-397. 

Failure to advertise according to the terms of the power of sale in a mortgage is an irregu- 
larity, which might cause the sale to be set aside as to the immediate purchaser, but not as 
against a remote purchaser without notice: Hinton v. Hall, 166-477. The time and place of 
sale must be designated with certainty: Hayes v. Pace, 162-288. Notice of mortgage sales 
must be in compliance with the statute and the stipulations in the mortgage, but a postpone- 
ment of the sale only requires reasonable notice to be given: Ferebee v. Sawyer, 167-199. 

Where the bidder at a mortgage sale fails to comply, a resale may be made at once, if the 
bidders have not dispersed; otherwise a new advertisement must be made: Love vy. Harris, 
156-88. Power of sale in a mortgage must comply strictly with the terms: Jenkins v. Griffin, 
175-184; Eubanks v. Becton, 158-230. 

For notice of sale, see additional annotations under sections 687, 695. Presumption is that 
sale properly advertised: Cawfield v. Owens, 129-288. Parties may affix such terms and con- 
ditions to mortgage as they see fit, provided creditors or others interested at time not affected 
thereby: McIver y. Smith, 118-73. 

Expense of advertising charged as cost against the property: Turner v. Boger, 126-300. 


2586. Charges for legal advertising. The publication of all advertising re- 
quired by law to be made in newspapers in this state shall be paid for at not 
to exceed the local commercial rate of the newspaper selected. Any public or 
municipal officer or board created by or existing under the laws of this state that 
is now or may hereafter be authorized by law to enter into contracts for the 
publication of legal advertisements is hereby authorized to pay therefor prices 
not exceeding said rates. Nothing herein shall apply to contracts or agreements 
for legal advertising in this state existing at the time this section takes effect. 

No newspaper in this state shall accept or print any legal advertising until 
said newspaper shall have first filed with the clerk of the superior court of the 
county in which it is published a sworn statement of its current commercial rate 
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for the several classes of advertising regularly carried by said publication, and 
any owner or manager of a newspaper violating the provisions of this section 
shall be guilty of a misdemeanor. 

1919, c. 45, ss. 1, 2. 


The cost of advertising is limited to $3 except by special agreement, and a charge of $69 for 
advertising for thirty days in a daily paper will not be allowed: Banking Co. v. Leach, 169-706 
(under former law). 


2587. Foreclosure of conditional sales. In all sales of personal property 
wherein the title is retained by the seller to secure the purchase money, or any 
part thereof, and no power of sale is conferred, and default is made in the pay- 
ment of said obligation by the purchaser, then in all such eases it is lawful for the 
owner of such debt thereby secured, without an order of court, to sell such 
property, or so much thereof as may be necessary to pay off said indebtedness, 
at public auction for cash, after first giving twenty days notice at three or more 
public places in the county wherein the sale is to be made, and apply the pro- 
ceeds of such sale to the discharge of said debt, interest on the same, and costs 
of foreclosure, and pay any surplus to the person legally entitled thereto. Before 
making any such sale, in addition to the advertisement above required, the owner 
of said debt shall, at least ten days before the day of sale, mail a copy of the 
notice of sale to the last known postoffice address of the original purchaser or 
his assigns. 

UME ©, (60h Sb. Ske 

See section 3312. 


2588. Real property; notice of.sale must describe premises. In sales of real 
estate under deeds of trust or mortgages it is the duty of the trustee or mort- 
gagee making such sale to fully describe the premises in the notice required by 
law substantially as the same is described in the deed of authority under which 
said trustee or mortgagee makes such sale. 

Rey., s. 1043; 1895, c. 294. 


The parties may designate in the mortgage the time and place of sale. If the land lies in a 
county which is afterwards divided, a sale in the original county is valid: Palmer v. Latham, 
173-60. 


2589. Real property; power of sale barred when foreclosure barred. The power 
of sale of real property contained in any mortgage or deed of trust for the 
benefit of creditors shall become inoperative, and no person shall execute any 
such power, when an action to foreclose such mortgage or deed of trust for the 
benefit of creditors would be barred by the statute of limitations. 

Rey., s. 1044, 

This applies to debts existing at the time it was passed: Graves v. Howard, 159-594. 

Statute of limitations does not begin to run against principal of mortgage of land until due, 
and power of sale contained in mortgage may be exercised within ten years after maturity of 
principal: Scott v. Lumber Co., 144-44—and statute does not begin to run upon default in pay- 
ment of annual interest upon principal, when power of sale in mortgage is optional with mort- 
gagee upon default of either interest or principal of debt, Ibid. Section changes law as laid 
down in Menzel v. Hinton, 132-660; Cone v. Hyatt, 132-810. Where debt payable in two in- 
stallments, payable at different times, creditor may wait until second installment due, and 
statute of limitations will not begin to run until that time: Cone v. Hyatt, 132-810; see, also, 
Capehart v. Dettrick, 91-344. Power of sale in mortgage not affected by mortgagor’s death, 
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and may be exercised without notice to heirs: Carter v. Slocomb, 122-475. Power of sale not 
barred for ten years after last payment: Jeukins v. Griffin, 175-184. Sale is void where the 
power of sale is barred: Ferrell v. Hinton, 161-348. 


2590. Land lying in two or more counties; place of sale. When a mortgage 
or deed in trust conveying lands lying partly in two or more counties confers 
upon the mortgagee or mortgagees, trustee or trustees, therein named, any power 
for the sale of such lands, without naming the place of sale, or conferring upon 
such mortgagee or mortgagees, trustee or trustees, the right to select the same, 
in the exercise of such power, any sale thereunder may be made at the court- 
house door of any one of the counties in which such lands are situate, and at 
no other place except as hereinafter provided; but when such lands consist of 
two or more detached parcels, lying wholly within the limits of different counties, 
the sale of each and every one of such parcels shall be made at the courthouse 
door of the county in which the same is situate. 

1911, ¢ 165, s. 1. 

See Palmer y. Latham, 173-60. 


2591. Reopening judicial sales, etc., on advanced bid. In the foreclosure of 
mortgages or deeds of trust on real estate, or in the case of the public sale of 
real estate by an executor, administrator, or administrator with the will an- 
nexed, or by any person by virtue of the power contained in a will, the sale 
Shall not be deemed to be closed under ten days. If in ten days from the date 
of the sale, the sale price is increased ten per cent where the price does not exceed 
five hundred dollars, and five per cent where the price exceeds five hundred 
dollars, and the same is paid to the clerk of the superior court, the mortgagee, 
trustee, executor, or person offering the real estate for sale shall reopen the sale 
of said property and advertise the same in the same manner as in the first 
instance. The clerk may, in his discretion, require the person making such 
advance bid to execute a good and sufficient bond in a sufficient amount to 
guarantee compliance with the terms of sale should the person offering the ad- 
vance bid be declared the purchaser at the resale. Where the bid or offer is 
raised as prescribed herein, and the amount paid to the clerk, he shall issue an 
order to the mortgagee or other person and require him to advertise and resell 
said real estate. It shall only be required to give fifteen days notice of a resale. 
Resales may be had as often as the bid may be raised in compliance with this sec- 
tion. Upon the final sale of the real estate, the clerk shall issue his order to the 
mortgagee or other person, and require him to make title to the purchaser. The 
clerk shall make all such orders as may be just and necessary to safeguard the 
interest of all parties, and he shall keep a record which will show in detail the 
amount of each bid, the purchase price, and the final settlement between parties. 
This section shall not apply to the foreclosure of mortgages or deeds of trust 
executed prior to April first, nineteen hundred and fifteen. 

1915, c. 146; 1917, c. 127, ss..3, 4; 1919, c. 124. 


Power of court to order a resale in a judicial sale and under power in a mortgage or deed 
of trust discussed: Sutton v. Craddock, 174-274; Upchurch v. Upchurch, 173-88; Thompson 
v. Rospigliosi, 162-145; Uzzle v. Weil, 151-132. 


2592. Surplus after sale to be paid to clerk, in certain cases. It is competent 
for any trustee or mortgagee who sells any real, personal or mixed property 
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under the power of sale contained in any deed of trust or mortgage of any kind 
and who has in his hands any surplus money, after paying the debt or debts 
secured by such deed of trust or mortgage and costs and expenses of such sale, 
to pay into the office of the clerk of the superior court of the county where the 
sale was had, any surplus moneys in his hands as aforesaid in all cases where 
the grantor in such deed of trust or mortgage is dead and there is no executor 
or administrator of his estate, and in all other cases where such trustee or mort- 
gagee is, for any cause, in doubt as to who is the proper party or parties to 
whom to pay such surplus moneys. Such payment to the clerk shall have the 
effect to discharge such trustee or mortgagee from all liability to the extent of 
the amount so paid. The clerk shall receive such money from such trustee 
or mortgagee and execute a receipt for the same under the seal of his office. 
The failure of any clerk, however, to place his seal upon such receipt shall not 
invalidate the receipt if it bears the genuine signature of the clerk. The official 
bond of such clerk shall be responsible for the safe keeping of such moneys until 
the same shall be paid to the party or parties entitled pnerete: or be paid out 
under the order of a court of competent jurisdiction. 
1913; ,C4.5,/SS. 62: 


2593. Special proceedings to determine ownership of surplus. Special pro- 
ceedings may be instituted before the clerk of the superior court to determine 
who is the rightful party to whom any fund paid into his office under the preced- 
ing section shall be paid. All persons claiming an interest in such funds shall be 
made parties, and if an answer is filed raising issues as to the ownership of said 
moneys, the case shall be transferred to the civil issue docket of the superior 
court for trial. Any party in interest may appeal to the judge of the superior 
court from any order made by the clerk. The clerk may require bond of parties 
when action is transferred to civil issue docket, as in other civil actions. The 
court may, in its discretion, order the costs and a reasonable attorney’s fee to be 
paid out of the funds in controversy. 

I WIES: @y ily Ee S32 THIS vo, TAL SEE Al, Be 


Art. 4. DiscHarce AnD RELEASE 


2594. Discharge of record of mortgages and deeds of trust. Any deed of trust 
or mortgage registered as required by law may be discharged and released in 
the following manner: 

1. The trustee or mortgagee or his or her legal representative, or the duly 
authorized agent or attorney of such trustee, mortgagee or legal representative, 
may, in the presence of the register of deeds or his deputy, acknowledge the 
satisfaction of the provisions of such deed of trust or mortgage, whereupon the 
register or his deputy shall forthwith make upon the margin of the record of 
such deed of trust or mortgage an entry of such acknowledgment of satisfaction, 
which shall be signed by the trustee, mortgagee, legal representative or attorney, 
and witnessed by the register or his deputy, who shall also affix his name thereto. 

2. Upon the exhibition of any mortgage, deed of trust or other instrument 
intended to secure the payment of money, accompanied with the bond or note, to 
the register of deeds or his deputy, where the same is registered, with the endorse- 
ment of payment and satisfaction appearing thereon by the payee, mortgagee, 
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trustee, or assignee of the same, or by any chartered active banking institution 
in the state of North Carolina, when so endorsed in the name of the bank by an 
officer thereof, the register or his deputy shall cancel the mortgage or other 
instrument by entry of ‘‘satisfaction’’ on the margin of the record; and the 
person so claiming to have satisfied the debt may retain possession of the bond 
or mortgage or other instrument. But if the register or his deputy requires it, 
he shall file a receipt to him showing by whose authority the mortgage or other 
instrument was canceled. 

3. Upon the exhibition of any mortgage, deed of trust, or other instrument 
intended to secure the payment of money by the grantor or mortgagor, his agent 
or attorney, together with the notes or bonds secured thereby, to the register 
of deeds or his deputy of the county where the same is registered, the deed of 
trust, mortgage, notes or bonds being at the time of said exhibition more than ten 
years old, counting from the date of maturity of the last note or bond, the regis- 
ter or his deputy shall make proper entry of cancellation and satisfaction of said 
instrument on the margin of the record where the same is recorded, whether 
there be any such entries on the original papers or not. 

4. Every such entry thus made by the register of deeds or his deputy, and 
every such entry thus acknowledged and witnessed, shall operate and have the 
same effect to release and discharge all*the interest of such trustee, mortgagee 
or representative in such deed or mortgage as if a deed of release or recon- 
veyance thereof had been duly executed and recorded. 


Rey., s. 1046; Code, s. 1271; 1870-1, c. 217; 1891, c. 180; 1893, c. 36; 1901, c. 46; 1917, 
Gu40 eS le Od (eC, O0.Fea Le 

The entry of satisfaction of a mortgage by the proper person is conclusive of the fact of the 
discharge: Smith v. Fuller, 152-7. 

Attorney cannot cancel or discharge mortgage unless authorized by client: Christian v. Yar- 
borough, 124-72—but if client, after being informed, retains benefit from the unauthorized 
action of his attorney, it is a ratification, Ibid. 

Trustee has no power hereunder to release portion of premises from an unsatisfied trust: 
Woodeock v. Merrimon, 122-731; Brown v. Davis, 109-23—but if he is authorized to do so, he 
should state his authority, the consideration for the release, and the name of the grantee, Ibid. 

Entry of satisfaction of a mortgage on margin of registry, witnessed by register of deeds, is 
competent evidence of payment of debt secured thereby: Robinson v. Sampson, 121-99. Pur- 
chaser at sale made in pursuance of mortgage, without notice of unrecorded release of timber 
rights in land, obtains good title: Barber v. Wadsworth, 115-29; Lumber Co. v. Dail, 111-120. 
Mortgage can only be released so as to affect purchasers at sale by cancellation hereunder, or 
by reconveyance duly recorded: Barber v. Wadsworth, 115-32. Where decree adjudges deed 
void, no marginal cancellation, as in case of mortgages and deeds of trust, is required, but 
same is commendable practice: Smith v. King, 107-273. When mortgage debt has been satis- 
fied, mortgage is no longer operative, though not marked satisfied of record: Blake v. Brough- 
ton, 107-220; Walker v. Mebane, 90-259. Release of debt secured by mortgage need not be 
under seal: Adams v. Battle, 125-158. 

Section merely referred to in Bank v. Mfg. Co., 96-305. 


2595. Register to enter satisfaction on index. When satisfaction of the pro- 
visions of any deed of trust or mortgage is acknowledged and entry of such 
acknowledgment of satisfaction is made upon the margin of the record of said 
deed of trust or mortgage, or when the register of deeds or his deputy shall 
cancel the mortgage or other instrument by entry of satisfaction, then the regis- 
ter of deeds or his deputy shall enter upon the alphabetical indexes kept by him, 
as required by law, and opposite the names of the grantor and grantee and on 
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a line with the names of said grantor and grantee, the words ‘‘satisfied mort- 
gage,’’ if the instrument of which satisfaction has been acknowledged or entered 
is a mortgage, and the words ‘‘satisfied deed of trust,’’ if the instrument of 
which satisfaction has been acknowledged or entered is a deed of trust. 

1909, c. 658, s. 1. 


2596. Recorded deed of release of mortgagee’s representative. The personal 
representative of any mortgagee or trustee in any mortgage or deed of trust 
which has heretofore or which may hereafter be registered in the manner re- 
quired by the laws of this state may discharge and release the same and all 
property thereby conveyed by deed of quitclaim, release or conveyance executed, 
acknowledged and recorded as is now prescribed by law for the execution, 
acknowledgment and registration of deeds and mortgages in this state. 

1909, c. 283, s. 1. 


2597. Release of corporate mortgages by corporate officers. All mortgages and 
deeds in trust executed to a corporation may be satisfied and so marked of rec- 
ord, as by law provided for the satisfaction of mortgages and deeds in trust, by 
the president, cashier, secretary or treasurer of such corporation signing the 
name of such corporation by him as such officer. Where mortgages or deeds in 
trust were marked ‘‘satisfied’’ on the ‘records before the twenty-third day of 
February, nineteen hundred and nine, by any president, secretary, treasurer or 
cashier of any corporation by such officer writing his own name and affixing 
thereto the title of his office in such corporation, such satisfaction is validated, 
and is as effective to all intents and purposes as if a deed of release duly executed 
by such corporation had been made, acknowledged and recorded: Provided, 
however, this validating provision shall not apply to any suits Pang in the 
courts the state on February 23, 1909. 

1909, c. 283, ss. 2, 3. 
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CHAPTER 55 


MOTOR VEHICLES 


ART. 1. GENERAL PROVISIONS. 


2598. Terms defined. 

2599. Violation a misdemeanor. 

2600. Duty of officer; manner of enforcement. 
2601. No municipal ordinance in conflict. 


ART. 2. REGISTRATION OF VEHICLES. 


2602. Application for registration. 

2603. Registered by secretary of state. 

2604. Registration lists. 

2605. Number and certificate given; expiration of certificate. 
2606. Dealers to report sales. 

2607. Cancellation and transfer of certificate. 

2608. Display numbers required. 

2609. Nature of display numbers. 

2610. Special numbers to dealers. 

2611. Nonresident owners of vehicles. 


ART. 3. LICENSE FEES. 


2612. Amount of license fee. 
2613. Application of funds by state highway commission. 


ArT. 4. OPERATION OF VEHICLES. 


2614. By incompetent persons; racing. 

2615. Brakes, horns, and lights required. 

2616. Driving regulations; frightened animals; crossings. 
2617. Rule of the road in passing. 

2618. Speed regulations; mufflers. 

2619. Obstructions in road. 

2620. Stopping motors; standing near fire plug. 

2621. Use of vehicle without owner’s consent. 


Art. 1. GrnerAtL Provisions - 


2598. Terms defined. The term and words ‘‘motor vehicles’’ used in this chap- 
ter shall be construed to mean all vehicles propelled by any power other than mus- 
cular power, except traction engines, road rollers, fire wagons, engines, police patrol 
wagons, ambulances, and such vehicles as run only upon rails or tracks. The 
term ‘‘owner’’ shall include any person, firm, association, or corporation owning 
a motor vehicle or renting a motor vehicle, or having the exclusive use thereof 
under a lease or otherwise. The term ‘‘public highway’’ or ‘‘highways’’ shall 
be construed to mean any public highway, township, county or state road, or 
any country road, any public street, alley, park, parkway, drive or public place 
in any city, village, or'‘town. The term and words ‘‘business portion of any 
city or village’’ shall be construed to mean the territory of a city or incorporated 
village contiguous to a public highway which is at that point either wholly or 
partially built up with structures devoted to business. 

1917--c, 140) sy 1. 


For definition of automobile, see Motor Co. v. Flynt, 178-399. The general use of auto- 
mobiles for business or for pleasure makes garages or supply stations a necessity, and the 
establishment of such stations in a residential section is not a nuisance per se: Hanes vy. Caro- 
lina Cadillae Co., 176-350. 
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2599. Violation a misdemeanor. Any person violating any provision of this 
chapter shall be guilty of a misdemeanor, and upon conviction shall be fined not 
exceeding fifty dollars or imprisoned not exceeding thirty days. 
1917, ce. 140, s. 21. 


The act of 1904, c. 445, by imposing a punishment by ‘‘fine not exceeding $50, or imprison- 
ment not exceeding twenty days, or both,’’ placed this beyond the jurisdiction of a justice of 
the peace: State v. MceAden, 162-575. This is changed in this section. 

A person driving an automobile in violation of law, and thereby causing the injury or death 
of another person, may be criminally liable: State v. Gash, 177-595 (manslaughter) ; State v. 
Melver, 175-761 (manslaughter). 


2600. Duty of officer; manner of enforcement. [Tor the purpose of enforcing 
the provisions of this chapter it is hereby made the duty of every police officer, 
every marshal, deputy marshal, or watchman of any incorporated city or village, 
and every sheriff, deputy sheriff, and all other lawful officers of any county, and 
every constable of any township, to arrest, within the limits of their jurisdic- 
tion, any person known personally to any such officer, or upon the sworn informa- 
tion of a credible witness, to have violated any of the provisions of this chapter, 
and to immediately bring such offender before any justice of the peace or officer 
having jurisdiction; and any such person so arrested shall have the right of 
immediate trial, and all other rights given to any person arrested for having 
committed a misdemeanor. Every officer herein named who shall neglect or 
refuse to carry out the duties imposed by this chapter shall be liable on his 
official bond for such neglect or refusal as provided by law in like cases. 

1917, c. 140, s. 22. 


2601. No municipal ordinance in conflict. No governing board of any city or 
town shall pass or have in effect or in force any ordinance contrary to the 
provisions of this chapter. 

IU Er, Os TEU RY, PAY 


Art. 2. REGISTRATION OF VEHICLES 


2602. Application for registration. Every owner of a motor vehicle which 
shall be operated or driven upon the public highways of this state either by him- 
self, his chauffeur, or another by his authority, shall, for each motor vehicle owned, 
except as herein otherwise expressly provided, cause to be filed in the office of the 
secretary of state an application for registration on a blank to be furnished by 
the secretary of state for that purpose, containing a brief description of the 
motor vehicle to be registered, including the name, maker’s or manufacturer’s 
serial number, style of machine, and horsepower, the name and address of the 
owner, and such other information as the secretary of state may deem necessary. 

1917, c. 140, s. 2. 


2603. Registered by secretary of state. Upon receipt of an application for 
registration of a motor vehicle as provided in this chapter, the secretary of state 
shall file such application in his office and register such motor vehicle, with the 
name and residence of the owner, together with the facts stated in such applica- 
tion, in a book or index to be kept for that purpose, under the distinctive num- 
ber assigned to such motor vehicle by the secretary of state, which book or index 
shall be open to inspection during reasonable business hours. 


1917, c. 140, s. 3. 
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2604. Registration lists. The secretary of state shall have printed as soon as 
practicable after the beginning of each automobile registration year a list of the 
automobile registrations in this state, and supplementary lists from time to time 
thereafter, showing license number, name, and address of party to whom issued, 
and name of machine registered. Five hundred copies or more, within the discre- 
tion of the secretary of state, of such directory shall be printed, to be paid for 
from the revenue derived from the registration of automobiles, by warrant of 
the auditor on the state treasurer. 

1919,,¢. 127. 


2605. Number and certificate given; expiration of certificate. Upon the filing 
of such application and the payment of fees provided in this chapter, the secre- 
tary of state shall assign to such motor vehicle a distinctive number, and, with- 
out expense to the applicant, issue and deliver to the owner a certificate of regis- 
tration in such form as the secretary of state may determine, and shall also 
furnish to such applicant one display number as hereinafter provided for. All 
certificates of registration shall expire on June thirtieth, following the date of 
issue. 

1917, c. 140, ss. 4, 5. 


2606. Dealers to report sales. The secretary of state shall require from each 
wholesale and retail dealer in automobiles in the state once each month a list of 
all retail sales, and it shall be the duty of each of the aforesaid dealers to furnish 
this information to the secretary of state within the first ten days of each month 
of such sales made during the preceding month. 

1917, c. 140, s. 5. 


2607. Cancellation and transfer of certificate. Upon the sale of a motor vehicle 
registered under the provisions of this chapter, the registered owner shall within 
ten days from the date of such sale return to the secretary of state his certificate 
of registration furnished him as hereinbefore provided for, which certificate of 
registration shall be canceled: Provided, that such registered owner may, at the 
time of returning such certificate, upon proper application for transfer filed in 
the office of the secretary of state and the payment of a transfer fee of fifty 
cents, have a new certificate of registration issued to him, containing the original 
registration number, for a motor vehicle owned by him of not greater tax horse- 
power, such certificate to remain in force until June thirtieth following date of 
issue. In case the machine for which a transfer license is desired is of greater 
tax horsepower, the difference between the amount paid for the original license 
and the annual fee for the machine for which transfer license is desired shall be 
paid at the time such application for transfer is filed, but nothing herein con- 
tained shall be construed as authorizing the secretary of state to make a rebate 
in case the transfer license is issued for a machine of less tax horsepower than 
the one originally registered. A license cannot be transferred from one person 
to another. 

1917, ec. 140, s. 8. 


2608. Display numbers required. In addition to the certificate of registration, 
the secretary of state shall furnish to each registered owner two display numbers, 
which shall at all times be conspicuously displayed by such owner, one on the 
front and one on the rear of the registered motor vehicle for which the display 
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numbers are issued. The display numbers shall be rigidly fastened in a hori- 
zontal position, and the lower edges thereof shall be at least fifteen inches from 
the ground, and during the times when a motor vehicle is required to display 
lights the rear registered number shall be so illuminated as to be legible at a 
distance of fifty feet. In case of the loss or destruction of a display number, the 
secretary of state, upon proper proof thereof filed with him, and the payment of 
one dollar, shall secure for such owner a duplicate number, and the secretary of 
state may in his discretion authorize the applicant for duplicate number to have 
prepared for use a temporary number until the duplicate can be made and fur- 
nished. It shall be deemed a violation of this chapter for any person to display 
a fictitious number or more than two display numbers on any motor vehicle 
operated on the highways of this state. From and after July 1, 1920, the secre- 
tary of state shall furnish but one display number with certificate of registration, 
and the one display number issued shall be conspicuously displayed on the rear 
of the registered motor vehicle for which it was issued. 
Iie GAB se Os Teas) ve Pass. 


2609. Nature of display numbers. The display numbers shall be made of suit- 
able metal, in such size and form as the secretary of state may prescribe, and 
shall be of a distinctive different color or shade each year. 

IRER ET, (OS EROS Fh TKO). 


2610. Special numbers to dealers. Every person, firm, association, or corpora- 
tion manufacturing or dealing in motor vehicles handled for purposes of sale 
only may, instead of registering such motor vehicles so manufactured or dealt 
in, make a verified application upon a blank to be furnished by the secretary of 
state for a general distinctive number for all motor vehicles owned or controlled 
by such manufacturer or dealer, such application to contain such information 
as to name, style and class of cars manufactured or dealt in by such person, 
firm, association, or corporation as the secretary of state may require; and upon 
the payment of an annual registration fee of twenty-five dollars, such person, firm, 
association or corporation shall be assigned a distinctive number, to be used by 
them in the operation of all motor vehicles used for demonstration purposes on the 
public highways, and the secretary of state shall furnish to such dealer as many 
duplicate pairs of such display number as they may desire, upon application to 
him and the payment of five dollars for each pair: Provided, that nothing in this 
section shall be construed to apply to a motor vehicle operated by any manu- 
facturer or dealer for hire. 

1917, c. 140, s. 11; 1919, c. 189, s. 6. 


2611. Nonresident owners of vehicles. Nonresident owners or operators of 
motor vehicles shall be subject to the same requirements and laws as resident 
owners or operators: Provided, that the nonresident owner of a motor vehicle 
which is properly registered under the laws of another state, district, or terri- 
tory shall be exempt from the registration provisions of this chapter for the 
same period that a properly registered owner of this state is exempt from the 
registration provisions of the state in which such nonresident resides, not exceed- 
ing sixty days: Provided, that nothing herein contained shall be construed to 
exempt any motor vehicles used for hire by a nonresident. 


1917, c. 140, s. 12. 
1144 


2612 MOTOR VEHICLES—Aarr. 3 Ch. 55 


Art. 3. Licenst Frers 


2612. Amount of license fees. A license or registration fee shall be charged 
and collected annually on motor vehicles registered under the provisions of this 
chapter on each motor vehicle, except motor trucks, motor vehicles for the car- 
riage of passengers for hire, and motorcycles, as follows: On each motor vehicle 
having a rating of twenty-six horsepower or less, a registration license fee of ten 
dollars; on each motor vehicle having a rating of more than twenty-six horse. 
power but not more than thirty horsepower, a registration or license fee of fifteen 
dollars; on each motor vehicle having a rating of more than thirty horsepower, a 
registration or license fee of twenty dollars; that each motor vehicle used for the 
carriage of passengers for hire shall carry a special ‘‘service’’ license to be fur- 
nished by the secretary of state, for which the license fee shall be twice the amount 
fixed for like motor vehicles for private use. The annual license or registration 
fee for a motorcycle shall be five dollars. The annual registration or license fee 
for motor trucks shall be as follows: On each motor truck with a carrying 
capacity of not more than one ton, twelve dollars and fifty cents; on each motor 
truck with a carrying capacity of more than one ton but not more than two tons, 
twenty-five dollars; on each motor truck with a carrying capacity of more than 
two tons but not more than three tons, forty dollars; on each motor truck with a 
carrying capacity of more than three tons but not more than four tons, sixty-five 
dollars; on each motor truck with a carrying capacity of more than four tons 
but not more than five and one-half tons, one hundred dollars; on each trailer, 
ten dollars for the first ton carrying capacity, and twenty dollars for each addi- 
tional ton. The method of computing the horsepower of motor vehicles shall 
be the formula adopted by the society of automobile engineers: Provided, that— 

1. Any applicant for the registration of any motor vehicle on or after the first 
day of March of each year shall be required to pay for said registration a license 
fee for the balance of the year ending June thirtieth only one-half of the fee 
levied in this section. 

2. No county, city or town shall charge any license or registration fee on motor 
vehicles in excess of one dollar per annum. 

3. No motor truck with a carrying capacity of more than five and one-half 
tons nor any motor truck with steel tires shall be licensed or allowed to be used 
upon the state highway system. 

4. All necessary expenses of collecting the said license or registration fees, 
including clerical assistance, the cost of purchasing number plates and mailing 
same, and for such blanks, books, and other supplies as cannot be furnished by 
the state printer, shall be paid for monthly from the revenue derived from said 
fees by warrant of the auditor on the state treasurer; and said expenses shall be 
approved by the governor and council of state, and shall not in the aggregate 
exceed ten per cent of the total amount collected by the secretary of state under 
the provisions of this chapter. 

1917, c. 140, s. 6; 1919, c. 189, s. 5. 


2613. Application of funds by state highway commission. All funds collected 
by the secretary of state under the provisions of this chapter, or amendments 
thereto, shall be paid to the state treasurer monthly, to be kept as a separate 
fund to be known as the ‘‘state highway fund,’’ which shall be drawn upon and 
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expended as directed by the state highway commission for the construction and 
maintenance of a system of state highways as authorized by article 1, entitled 
State Highway Commission and State Highway Fund, of the chapter Roads and 
Highways, or by this chapter. Nothing in this chapter shall prevent the state 
highway commission and the local road authorities to make agreements as to 
the method or the amount required for the maintenance of roads and bridges to 
be maintained under the provisions of this chapter. 
1917, c. 140, s. 7; 1917, c. 141; 1913, c. 107, s. 7. 


Art. 4. OPERATION OF VEHICLES 


2614. By incompetent person; racing. No person shall operate a motor vehicle 
upon the public highways of this state who is under the age of sixteen years and 
who is not competent physically and mentally, and no person shall operate a 
motor vehicle when intoxicated, or in a race, or on a bet or wager, or for the 
purpose of making a speed record: Provided, nothing herein contained shall 
prevent racing on private race courses or tracks. 

LOU Colt OSes. 

Person under age of 16 driving an automobile is negligence per se, but there is no civil lia- 


bility unless such negligence is the proximate cause of an injury: Taylor v. Stewart, 172-203; 
8. Cr, liva-Log: 


The owner of an automobile is not liable for the injury caused by the negligence of one in 
charge of the machine, merely from the fact of ownership: Linville v. Nissen, 162-96—nor 
would the relation of father and son make the owner liable, Ibid. 

But the owner is liable when he authorizes such use, or the person so using the machine is 
his agent and within the scope of his employment: Linville v. Nissen, 162-96; Cates v. Hall, 
171-360; Taylor v. Stewart, 172-203; s. c., 175-199; Williams v. May, 173-78; Clark v. Sweaney, 
175-280; s. ¢., 176-529; Wilson v. Polk, 175-490. 


The fact that the person injured was at the time violating the law will not prevent a recovery, 
unless such violation in some way contributed to the injury: Zageir vy. Express Co., 171-692. 


2615. Brakes, horns, and lights required. Every motor vehicle operated or 
driven upon the public highways of this state shall be provided with adequate 
brakes in good working order and sufficient to control such vehicle at all times, 
when same is in use, and a suitable and adequate bell, horn, or other device for 
signaling, and shall during the period from one-half hour after sunset to one- 
half hour before sunrise, display at least two lighted lamps on the front, and 
shall also display a red light visible from the rear, which may be in combination 
with the light illuminating the display number on the rear. as heretofore pro- 
vided in this chapter: Provided, that the lamps on such vehicle need not be 
lighted when the vehicle is standing under the rays of a light and can be 
plainly seen, and that one light displayed on the front of a motorcycle shall be 
deemed a compliance with this section. A motor vehicle of any kind operated 
on the public highways of the state shall not use any lhghting device equipped 
with a reflector, unless the same shall be so designed, deflected, or arranged that 
no portion of the beam or reflected light, when measured seventy-five feet or 
more ahead of the lamps, shall rise above forty-two inches from the level surface 
on which the vehicle stands under all conditions of load. 

1917, c. 140, ss. 14, 16; 1919, c. 292. 

Running an automobile at night without sufficient headlight: Wilson v. Polk, 175-490. 
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2616. Driving regulations; frightened animals; crossings. A person operating 
or driving a motor vehicle shall, on signal by raising the hand, from a person 
riding, leading, or driving a horse or horses or other draft animals, bring such 
motor vehicle immediately to a stop, and, if traveling in the opposite direction, 
remain stationary so long as may be reasonable to allow such horse or other 
animal to pass, and, if traveling in the same direction, use reasonable caution in 
thereafter passing such horse or other animal: Provided, that in case such horse 
or other animal appears badly frightened, and the person operating such motor 
vehicle is so signaled to do, such person shall cause the motor of the motor 
vehicle to cease running so long as shall be reasonably necessary to prevent acci- 
dent and insure the safety of others; and it shall also be the duty of any male 
chauffeur or driver of any motor vehicle and other male occupants thereof over 
the age of sixteen years while passing any horse, horses or other draft animals 
which appear frightened, upon the request of the person in charge thereof and 
driving such horse or horses or other draft animals, to give such assistance 
as would be reasonable to insure the safety of all persons concerned and to pre- 
vent accident. In approaching or passing a car of a street railway which has been 
stopped to allow passengers to alight or embark, the operator of every motor 
vehicle shall slow down, and shall bring said vehicle to a full stop when going 
in the same direction as the street car. Upon approaching a pedestrian who is 
upon the traveled part of any highway, and not upon a sidewalk, and upon 
approaching an intersecting highway or a curve, or a corner in a highway 
where the operator’s view is obstructed, every person operating a motor vehicle 
shall slow down and give a timely signal with his bell, horn, or other device for 
signaling. Upon approaching an intersecting highway, a bridge, dam, sharp 
curve, or deep descent, and also in traversing such intersecting highway, bridge, 
dam, curve, or descent, a person operating a motor vehicle shall have it under 
control and operate it at such speed, not to exceed ten miles an hour, having 
regard to the traffic then on such highway and the safety of the public. 

LIL, Gt 140" seld: 


It is the duty of the operator of an automobile on the highway or public streets to use reason- 
able precaution to avoid injury, and he is required to take into consideration the tendency of 
the machine to frighten horses: Tudor v. Bowen, 152-441; Gaskins v. Hancock, 156-56; Curry 
v. Fleer, 157-16; Long v. Warlick, 148-32. 

Regulations to be observed in approaching an intersecting highway: Manly v. Abernathy, 
167-220—an ‘‘intersecting’’ highway means one that touches or joins another without neces- 
sarily crossing it, Ibid. This includes a railroad: Hinton v. R. R., 172-587; Shepard v. R. R., 
169-239. But a violation of such regulation by the person injured will not prevent a recovery 
if such negligence is not the proximate cause of the injury: Hinton v. R. R., 172-587; Shepard 
v. R. BR. 169-239; s. ¢., 166-539; Clark v. Wright, 167-646. 

A violation of the statute in regard to crossings, resulting in the death of a person, may 
make the offender criminally liable: State v. Gash, 177-595; State v. McIver, 175-761. 


2617. Rule of the road in passing. Whenever a person operating a motor 
vehicle shall meet on the public highway any other person riding or driving 
a horse or horses or other draft animals, or any other vehicle, the person so 
operating such motor vehicle-and the person so riding or driving a horse, horses, 
or other draft animals, shall reasonably turn the same to the right of the center 
of such highway so as to pass without interference. Any person so operating 
a motor vehicle shall, on overtaking any such horse, draft animal, or other 
vehicle, pass on the left side thereof, and the rider or driver of such horse, draft 
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animal, or other vehicle shall, as soon as practicable, turn to the right so as to 
allow free passage on the left. Any person so operating a motor vehicle shall, at 
the intersection of a public highway, keep to the right of the intersection of 
the center of such highway when turning to the right and pass to the right of 
such intersection when turning to the left, and shall signal with the outstretched 
hand the direction in which turn is to be made. 

1917, c. 140, s. 16. 


Failure to turn to the right, as required by the statute, is negligence and renders the person 
liable if it is the proximate cause of injury to another: Goodrich v. Matthews, 177-198—but 
not if the violation was caused by the wrongful act of the person injured, Ledbetter v. English, 
166-125; Cook v. Jerome, 172-626. 


2618. Speed regulations; mufflers. No person shall operate a motor vehicle 
upon the public highways of this state recklessly, or at a rate of speed greater than 
is reasonable and proper, having regard to the width, traffic, and use of the high- 
way, or so as to endanger the property or the life or limb of any person: Pro- 
vided, that a rate of speed in excess of eighteen miles per hour in the residence 
portion of any city, town, or village, and a rate of speed in excess of ten miles 
per hour in the business portion of any city, town, or village, and a rate of speed 
in excess of twenty-five miles per hour on any public highway outside of the cor- 
porate limits of any incorporated city or town, shall be deemed a violation of 
this section: Provided further, that no person shall operate upon the public 
highways inside the corporate limits of any incorporated city or town of this 
state a motor vehicle with muffler cut-out open. 

DLAC 4ON SAGs 


Violation of speed regulations is negligence, and in case of injury or death of another person 
it may render the offender criminally liable: State v. Gash, 177-595; State v. McIver, 175-761. 

Liability for damages caused by exceeding the speed limit: Clark v. Sweaney, 175-280; 
s. ¢., 176-529; Linville v. Nissen, 162-96; Clark v. Wright, 167-646. 


2619. Obstructions in road. No person shall throw, place or deposit any glass 
or other sharp or cutting substance or any injurious obstruction in or upon 
any of the public highways of this state. 

1917, c. 140, s. 18. 


2620. Stopping motors; standing near fire plug. No person shall permit the 
motor of a motor vehicle to remain running when such motor vehicle is unocecu- 
pied on the public highways of this state for a longer period than five minutes: 
Provided, that no motor vehicle shall be left standing within fifteen feet of a fire 
plug upon the public highways of this state unless in charge of a person who can 
immediately move such vehicle in ease of necessity. 

1917, e. 140, s5419: 


2621. Use of vehicle without owner’s consent. No person shall use or operate 
any motor vehicle owned by another without the knowledge or consent, expressed 
or implied, of such owner, on any public highway or elsewhere in this state: 
Provided, this section shall not be construed to repeal or in any way affect any 
_ law making the unlawful taking of such vehicle for temporary use a criminal 
offense. 

OMG Ca LA eS 203 

See Crimes, Larceny. 

Owner is not liable for injury caused by his machine in the hands of another without his 
consent: Linville v. Nissen, 162-96. See annotations under section 2614. 
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CHAPTER 56 
MUNICIPAL CORPORATIONS 


SUBCHAPTER I. REGULATIONS INDEPENDENT OF THE ACT OF 1917 


ART. 1. GENERAL POWERS, 
2622. Body politic. 
2623. Corporate powers. 
2624. How corporate powers exercised. 
2625. Application and meaning of terms. 


ART. 2. MUNICIPAL OFFICERS. 
Part 1. Commissioners. 


2626. Number and election. 

2627. Number may be changed. 

2628. Oath of office. 

2629. Vacancies filled. 

2630. Commissioners appoint other officers and fix salaries. 


Part 2. Mayor. 


2631. How elected ; vacancy. 

2632. Oath of office. 

2633. Presides at commissioners’ meeting ; mayor pro tem. 
2634. Mayor’s jurisdiction as a court. 

2635. Enforce ordinances and penalties. 

2636. May sentence to work on streets. 

2637. Mayor certifies ordinances on appeal. 


Part 3. Constable and Policemen. 


2638. Constable to take oath of office. 
2639. Powers and duties of constable. 
2640. Constable as tax collector. 

2641. Policemen appointed. 

2642. Policemen execute criminal process. 


Part 4. Planning Boards. 
2643. Creation and duties. 
2644. Board to make reports. 
2645. Expenses provided for. 


Part 5. General Qualification of Officers. 


2646. Must be voters in town or city. 
2647. Refusal to qualify and act. 
2648. Hold office until successor qualifies. 


ART. 3. ELECTIONS REGULATED. 


2649. Application of law, and exceptions. 
2650. When election held. 

2651. Polling places. 

2652. Registrars appointed. 

2653. Registrars take oath of office. 
2654. Registration of voters. 

2655. Notice of new registration. 

2656. Registration books revised. 

2657. Time for registration. 

2658. Registration on election day. 

2659. Books open for challenge. 

2660. Practice in challenges. 

2661. Judges of election. 

2662. Vacancies on election day. 

2663. Judges superintend election. 

2664. When polls open and close. 

2665. Who may vote. 1149 


2715. 


2716. 
2717. 
2718. 


MUNICIPAL CORPORATIONS 


. Ballots and ballot-boxes. 

. Ballots counted. 

. Registration book, where deposited. 
. Board of canvassers. 

. Meeting of board of canvassers. 

. Board determines result; tie vote. 
2. Notice of special election. 


ORDINANCES AND REGULATIONS. 


3. General power to make ordinances. 
. Power to establish and regulate markets. 


Repair streets and bridges. 


. May abate nuisances. 


MunicipaL TAXATION. 


. Commissioners may levy taxes. 

. Taxes must be uniform and ad valorem. 

. Poll tax limitation. 

. Tax lists taken. 

. Tax lists corrected. 

. Taxation of municipal bonds. 

. Dog tax. 

. Monthly settlements by tax collector. 

. Punishment for failing to pay over taxes monthly. 
. Annual statement of taxes. 

7. Publication of receipts and disbursements. 


SALE OF MUNICIPAL PROPERTY. 


.. Public sale by mayor and commissioners. 
. Sale by county commissioners. 
. Title made by mayor. 


GENERAL MUNICIPAL DEBTS. 


. Popular vote required, except for necessary expense. 
2. Debts paid out of tax funds. 
. Debts limited to ten per cent of assessed values. 


PuBLic LIBRARIES. 


. Libraries established upon petition and popular vote. 
. Library trustees appointed. 

. Powers and duties of trustees. 

. Annual report of trustees. 

. Power to take property by gift or devise. 

. Title to property vested in city or town. 

. Library free. 

. Ordinances for protection of library. 

2. Contracts with existing libraries. 


LocaL IMPROVEMENTS. 


. Explanation of terms. 

. Application and effect. 

5). Publication of resolution or notice. 
. When petition required. 

PRONE 
2708. 
2709. 
2710. 
lle 
Ps 
lise 
2714. 


What petition shall contain. 

What resolution shall contain. 

Character of work and material. 

Assessments levied. 

Amount of assessments ascertained. 
Assessment roll filed; notice of hearing. 
Hearing and confirmation ; assessment lien. 
Appeal to superior court. 

Power to adjust assessments. 

Payment of assessments in cash or by installments. 
Payment of assessments enforced. 

Assessments in case of tenant for life or years. 
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2719. 
2720. 
2721, 
2722 
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Interest of parties ascertained. 

Lien of party making payment. 

Money borrowed to be paid out of assessment. 
Assessment books prepared. 


. Local improvement bonds issued. 

. Assessment bonds issued. 

. Form of bonds; sale. 

. Power to provide for payment. 

. Bonds issued without popular vote validated. 
. Popular vote not required in certain cases. 


INSPECTION OF METERS: 


. Inspectors appointed. 

. Time of appointment; oath, bond and compensation. 
. Apparatus for testing meters provided. 

. Meters tested before installed. 


2733. Inspection made upon complaint. 


. Repayment of deposit. 
. Adjustment of charges. 
. Standard of accuracy. 
. Free access to meters. 


REGULATION OF BUILDINGS. 


. Chief of fire department. 

. Election and compensation. 

. Duties of chief of fire department. 

. Local inspector of buildings. 

2. Town aldermen failing to appoint inspector. 
. Town officers; inspector of buildings. 

. Hlectrical inspectors. 

. Deputy inspectors. 

. Fire limits established. 

. Punishment for failing to establish fire limits. 
. Building permits. 

. Material used in construction of walls. 

. Frame building within fire limits. 

. Thickness of walls. 

. Foundation of walls; openings and doors protected. 
. Metallic standpipes required. 

. Construction of joists. 

. Chimneys and flues. 

. Chimneys not built on wood. 

. Construction of flues. 

. Hanging flues. 

. Flues cleaned when building completed. 

. Construction of stove-pipes. 

. Height of foundry chimneys. 

. Steam pipes, how placed. 

3. Electric wiring of houses. 

. Quarterly inspection of buildings. , 
. Annual inspection of buildings. 

. Record of inspections. 

. Reports of local inspectors. 

. Fees of inspectors. 

. Care of ashes, waste, ete. 

. Ordinances to enforce the law. 

. Defects in buildings corrected. 

. Owner of building failing to comply with law. 
. Unsafe buildings condemned. 

. Punishment for allowing unsafe buildings to stand. 
. Removing notice from condemned buildings. 

. To what towns applied. 


SUBCHAPTER II. MUNICIPAL CORPORATION ACT OF 1917 


OPERATION OF ACT. 


. Explanation of terms. 
. Effect upon prior laws. 1151 
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ART. 13. ORGANIZATION UNDER THE ACT. 


2779. Municipal board of control. 

2780. Number of persons and area included. 
2781. Petition filed. 

2782. Hearing of petition and order made. 


ArT. 14. Powrr VESTED IN CORPORATION COMMISSION. 
2783. To fix rates for public utilities furnished. 
2784. Manner of enforcing regulations. 

2785. Not to affect existing power. 


Art. 15. Powrrs oF MUNICIPAL CORPORATIONS. 


Part 1. General Powers Enumerated. 
2786. Powers applicable to all cities and towns. 
2787. Corporate powers. 
2788. Salary of mayor and other officers. 
2789. Enumeration of powers not exclusive. 
2790. Police power extended to outside territory. 
Part 2. Power to Acquire Property. 
2791. Acquisition by purchase. 
2792. By condemnation. 
Part 3. Streets and Sidewalks. 
2793. Power to make, improve and control. 
Part 4. Markets. 
2794. Establish and control markets. 
Part 5. Protection of Public Health. 
2795. Ordinances for protection of health. 
2796. Establish hospitals, pesthouses, quarantine, etc. 
2797. Elect health officer. 
2798. Regulate the management of hospitals. 
2799. Provide for removal of garbage. 
2800. Abate and remedy menaces to health. 
Part 6. Fire Protection. 
2801. Establish and maintain fire department. 
2802. Hstablish fire limits. 
2803. Regulate buildings. 
2804. Fire protection for property outside city limits. 
Part 7. Sewerage. 
2805. Establish and maintain sewerage system. 
2806. Require connections to be made. 
Part 8. Water and Lights. 
2807. Establish and maintain water and light plants. 
2808. Fix and enforce rates. 
2809. Separate accounts for water system. 
Part 9. Care of Cemeteries. ‘ 
2810. Care fund established. 
2811. Applications of fund. 
2812. Separate accounts kept. 
Part 10. Municipal Tazes. 
2813. Provide for listing and collecting taxes. 
2814. Unlisted taxables entered. 
2815. Lien of taxes. 
2816. Powers and duties of tax collector. 
2817. Settlement with tax collector. 
2818. Bond of tax collector and other officers. 
2819. License to plumbers and electricians. 


ArT. 16. JixerRcIsE oF POWERS BY GOVERNING Bopy. 
Part 1. Municipal Meetings. 
2820. Legislative powers, how exercised. 
1152 


MUNICIPAL CORPORATIONS 


2821. Quorum and vote required. 
2822. Meetings regulated and journal kept. 


Part 2. Ordinances. 
2823. How adopted. 


2824. Ordinances amended or repealed. 
2825. How ordinances pleaded and proved. 


Parties Ofleers: 
2826. City clerk election; powers and duties. 
2827. Vacancies filled; mayor pro tem. 
2828. Bonds required. 
2829. Information requested of mayor. 


Part 4. Contracts Regulated. 


2830. Contracts awarded on public advertisement. 
2831. Certain contracts in writing and secured. 
Part 5. Control of Public Utilities. 
2832. Power to establish and control public utilities. 
2833. How control exercised. 
2834. Ordinances to regulate management. 
2835. Additional property acquired. 
Part 6. Effect Upon EHaisting Regulations. 


2836. Existing rights and obligations not affected. 
2837. Existing ordinances remain in force. 

2838. Existing election Jaws remain in force. 
2839. General laws apply. 


ART. 17. ACCOUNTING SYSTEM. 


2840. Nature of accounting system. 
2841. Codperation through board of control. 


ART. 18. ADOPTION OF CITY CHARTERS. 

Part 1. Effect of Adoption. 
2842. Continues corporation with powers according to plan. 
2843. Legislative powers not restricted. 
2844. Ordinances remain in force. 
2845. Mayor and aldermen to hold no other office. 
2846. Wards regulated. 

Part 2. Manner of Adoption. 
2847. Petition filed. 
2848. Form of petition. 
2849. Election held. 
2850. Petitions for more than one plan. 
2851. What the ballots shall contain. 
2852. Form of ballots. 
2853. Series of ballots. 
2854. How choice determined. 

Part 3. Result of Adoption. 
2855. Plan to continue for two years. 
2856. City officers to carry out plan. 
2857. First election of officers. 
2858. Time for officers to qualify. 


ArT, 19. DirreRENT Forms or MUNICIPAL GOVERNMENT. 


Part 1. Plan “A.” Mayor and City Council Hlected at Large. 


2859. How it becomes operative... 

2860. Mayor’s election and term of office. 
2861. Number and election of city council. 
2862. Salaries of mayor and city councilmen. 
2868. Officers elected by city council. 

2864. Power of removal in mayor. 

2865. Veto power of mayor. 
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Part 2. Plan “B.” Mayor and Council Elected by Districts and at Large. 


2866. How it becomes operative. 

2867. Mayor’s election and term of office. 

2868. City council, election and term of office. ¥ 
2869. Officers elected by city council. 

2870. Power of removal in mayor. 

2871. Salaries of mayor and council. 

2872. Veto power in mayor. 


Part 3. Plan “0.” Commission Form of Government. 
2873. How it becomes operative. 
2874. Board of commissioners governing body. 
2875. Number, power and duties of commissioners. 
2876. Power and duties of mayor. 
2877. Commissioner of administration and finance. 
2878. Commissioner of public works. 
2879. Commissioner of public safety. 
2880. Recommendations as to purchases. 
2881. General powers of board of commissioners. 
2882. Commissioners’ service exclusive. 
2883. Initiative and referendum. 
2884. Nomination of candidates. 
2885. Recall of officiais by the people. 
2886. Salaries of officers. 


Part 4. Plan “D.” Mayor, City Council, and City Manager. 


2887. How it becomes operative. 

2888. Governing body. 

2889. Number and election of city council. 
2890. Power and organization of city council. 
2891. Meetings regulated. 

2892. Quorum and conduct of business. 
2893. Vacancies in council. 

2894. Election of mayor. 

2895. Salaries of mayor and council. 

2896. City manager appointed. 

2897. Powers and duties of manager. 

2898. Appointment and removal of officers. 
2899. Control of officers and employees. 
2900. School system controlled. 


Part 5. Plans “A” and “D,” with Initiative, Referendum and Recall. 
2901. How submitted and effect of adoption. 


ArT. 20. AMENDMENT AND REPEAL OF CHARTER. 


2902. “Home rule” or “Local self-government.” 
2903. Ordinances to amend or repeal charter. 
2904. Officers to be voted for. 

2905. Petition for amendment or repeal of charter. 
2906. Nature of verification. 

2907. Laws controlling elections. 

2908. Several propositions voted on. 

2909. Limitations as to holding special elections. 
2910. Adoption or change certified and recorded. 
2911. Adoption or change ratified by vote. 

2912. Plan not changed for two years. 


ArT, 21. PLEcTIONS REGULATED. 


2913. Laws governing elections. 
2914. Publication of notice. 
2915. Time for holding elections. 


ArT. 22. GENERAL Errect or ACT. 


2916. Not to repeal Municipal Finance Act. 
2917. Effect of unconstitutionality in part. 
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2918. 
2919. 
2920. 


2921. 


Arr. 24. 
2923. 
2024. 
205, 
2926, 
2927. 
2928, 
2929, 
2930, 
2931. 


ART aoe) 
2932. 
2933. 
2934. 
2935. 


ArT. 26. 
29386. 
2937. 
2938. 
2939. 
2940. 
2941. 
2942. 
2943. 
2944, 
2945. 
2946. 
2947. 
2948. 
2949. 
2950. 
2951. 
2952. 
2953. 
2954. 
2955. 
2956. 
2957. 
2958. 


2959. 


ABT: 27. 
2960. 
2961. 
2962. 
2963. 
2964. 
2965. 


ART. 28. 
2966. 
2967. 
2968. 


2969. 


MUNICIPAL CORPORATIONS 


SUBCHAPTER III. MUNICIPAL FINANCE ACT 


GENERAL PROVISIONS. 


Short title. 

Meaning of terms. 

Publication of ordinance and notices. 
Application and construction of act. 


BUDGET AND APPROPRIATIONS. 

The fiscal year. 

Budget prepared. 

What budget shall contain. 

Copy of budget filed for inspection. 
Change of fiscal year. 

Annual appropriation ordinance. 
Appropriations made before annual ordinance. 
Amendment of appropriations. 

Balances revert for future appropriations. 
Funds specially applied not affected. 


TEMPORARY LOANS. 


Money borrowed to meet appropriations. 
Money borrowed to pay judgments or interest. 
Money borrowed in anticipation of bond sales. 
Notes issued for temporary loans. 


PERMANENT FINANCING. 


Not applied to temporary loans. 

For what purposes bonds may be issued. 
Ordinance for bond issue. 

Ordinance not to include unrelated purposes. 
Bonds may be divided into two classes and separate issues. 
Ordinance and bond issue when petition required. 
Determining period for bonds to run. 

Sworn statement of indebtedness. 

Publication of bond ordinance. 

Limitation of action to set aside ordinance. 
Certain bond ordinances validated. 
Ordinance requiring popular vote. 

Elections on bond issue. 

Preparation for issuing bonds. 

Within what time bonds issued. , 
Amount and nature of bonds determined. 
Bonded debt payable in instaliments. 
Medium and place of payment. 

Formal execution of bonds. 

Registration and transfer of bonds. 

Sale of bonds. 

Application of funds. 

Bonds incontestable after delivery. 

Tax levied for payment of bonds. 


RESTRICTION UPON THE EXERCISE OF MUNICIPAL POWERS. 
In borrowing er expending money. 

Manner of passing ordinances and resolutions. 
Enforcement of act. 

Limitation of tax for general purposes. 

Certain taxes validated. 

Outstanding floating debt validated, and may be funded. 


GENERAL Errect oF MunNIcrpaAL FINANCE ACT. 


Effect upon prior laws and proceedings taken. 
Other acts repealed ; exceptions. 

Proceedings under act of 1917 validated. 
General repealing clause. 


1155 


Ch. 56 


2622 MUNICIPAL CORPORATIONS—Arr. 1 Ch. 56 


SUBCHAPTER I. REGULATIONS INDEPENDENT OF ACT OF 1917 


Art. 1. Grnerat Powerrs 


2622. Body politic. Every incorporated city or town is a body politie and cor- 
porate, and shall have the powers prescribed by statute, and those necessarily 
implied by law, and no other. 

Rey., s. 2915; Code, s. 702. 


Creation of private corporations and public corporations distinguished: Mills v. Williams, 
33-558. 

The term ‘‘municipal corporation,’’ in a broad sense, includes public corporations or public 
quasi-corporations, such as counties, townships, and other governmental agencies, while in the 
generally restricted sense it applies only to incorporated cities and towns: Smith v. Trustees, 
141-143. Distinction between towns and counties in their corporate powers and liabilities: 
White v. Comrs., 90-437; McCormac v. Comrs., 90-441; Dare v. Currituck, 95-189; Manuel v. 
Comrs., 98-9; Prichard v. Comrs., 126-908. 

Drainage districts are not municipal corporations, but quasi-public corporations or govern- 
mental agencies: Comrs. v. Webb, 160-594; Sanderlin v. Luken, 152-743. A corporation with 
capital stock and organized for business purposes is not a municipal corporation, although it 
may be authorized to exercise certain governmental powers: Southern Assembly vy. Palmer, 
166-75. 

Municipal corporations, in the absence of constitutional restrictions, are the creatures of 
legislative will, and are subject to its control: Lutterloh v. Fayetteville, 149-65; Manly v. 
Raleigh, 57-372. For constitutional restriction as to creation by general laws instead of by 
special charter, see const., art. 8, sec. 4, and subchapter 2 of this chapter. 

Municipal corporations are but instrumentalities of the state for the administration of local 
government, and their powers may be enlarged, abridged, or entirely withdrawn, at the pleasure 
of the legislature: Woodall vy. Highway Com., 176-377; Murphy v. Webb, 156-402; Burgin v. 
Smith, 151-561; Wharton v. Greensboro, 146-356; Jones v. Comrs., 137-592; Lilly v. Taylor, 
88-490; State v. Thomas, 118-1221; Wood vy. Oxford, 97-227; State v. Beacham, 125-652. 

Legislature may submit question of acceptance of charter to a vote of the people: Hender- 
son v. Davis, 106-88—may confer upon governor the power to appoint aldermen, Harriss v. 
Wright, 121-172—may change boundaries, Comrs. v. Thorn, 117-211; Lutterloh v. Fayetteville, 
149-65—may abolish and recreate with different limits, Ward v. Elizabeth City, 121-1. 

Municipal corporation can exercise only such powers as (1) are granted in express words; 
(2) necessarily or fairly implied from the charter, and (3) essential to the declared objects 
and purposes of the corporation; not such as are simply convenient, but those which are indis- 
pensable: State v. Webber, 107-962; Elizabeth City v. Banks, 150-407; Mayo v. Comrs., 122-5; 
Smith vy. New Bern, 70-18. 

The municipal powers are governmental and proprietary or private; the former are under 
the control of the legislature, and the latter are within the discretion of the officers: Asbury v. 
Albemarle, 162-247; Sewerage Co. v. Monroe, 162-275; Hines vy. Rocky Mount, 162-409; State 
v. Prevo, 178-740. 

A municipal corporation is exempt from liability for any injury resulting from a failure to 
exercise its governmental powers, or for their improper or negligent exercise, but it is amenable 
to an action for injury caused by its neglect to perform its ministerial functions or by an im- 
proper or unskillful performance of them: Smith v. Comrs., 176-466; Price v. Trustees, 172-84; 
Snider v. High Point, 168-608; Hobbs v. Washington, 168-293; Nichols v. Fountain, 165-166; 
Donnell vy. Greensboro, 164-330; Howland v. Asheville, 174-749; Hull v. Roxboro, 142-453; 
Williams v. Greenville, 130-983; Fisher v. Newbern, 140-506; Levin v. Burlington, 129-184; 
Mellhenny v. Wilmington, 127-146; Prichard v. Commissioners, 126-908; Downs v. High Point, 
115-182; Coley v. Statesville, 121-301; Moffitt v. Asheville, 103-237; Threadgill v. Comrs., 
99-352; Bunch v. Edenton, 90-431; Lewis v. Raleigh, 77-229; Hill v. Charlotte, 72-55; Moser 
vy. Burlington, 162-141; Hines v. Rocky Mount, 162-409; Harrington vy. Greenville, 159-632; 
Woodie v. North Wilkesboro, 159-353; Terrell v. Washington, 158-282. 

Debts due from municipal corporation are not extinguished by repeal of its charter, and still 
exist notwithstanding that repeal: Broadfoot v. Fayetteville, 124-478; Wilson v. Leary, 120- 
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90 (overruling Fox vy. Horah, 36-358; Wallace vy. Trustees, 84-164)—and remedies for enforce- 
ment of them existing when contract was made must be left unimpaired by legislature unless 
a substantial equivalent is provided, Ibid. 


2623. Corporate powers. <A city or town is authorized: 
1. To sue and be sued in its corporate name. 


The corporation of Hickory having been chartered under the name of ‘‘The City of Hickory,’’ 
a summons is properly directed against ‘‘the city of Hickory’’ and served upon the mayor and 
the secretary of board of aldermen: Loughran y. Hickory, 129-281. 

A municipality is a proper party to institute an action to prevent a public nuisance by pro- 
posed enlargement of a freight depot in the city: Hickory v. Railroad, 141-716. 

Cities and towns must be sued in county in which they are located, and if suit is brought in 
another county, they have the right to have it removed: Jones v. Statesville, 97-86. 

Demand must be made that governing body sue to enforce its contracts before citizen has 
right to do so: Merrimon v. Paving Co., 142-539. See section 3206. 

Where charter of a city requires notice within specified time of a claim before action can be 
brought, a claimant must allege and prove that notice was given: Cresler v. Asheville, 134-311, 

Notice to agent is notice to principal; and this rule of law is applicable to municipal cor- 
porations, but notice to certain petty officials does not bring a case within the rules: Shields 
v. Durham, 118-450; see Hawley v. Comrs., 82-22. 

The law requiring that claims against municipal corporations shall te presented to proper 
authorities and demand for payment as prerequisites to an action to enforce such claims, applies 
only to demands arising ex contractu and not to those arising ex delicto: Shields v. Durham, 
118-450; see section 1330; R. R. v. Brunswick, 178-254. Failure to present claim may be ex- 
cused by showing that claimant was not in condition to give the notice: Hartsell v. Asheville, 
164-193; s. ¢., 166-633; Terrell v. Washington, 158-282. 


2. Out of any funds on hand, and without creating any debt, to purchase and 
hold real estate for the use of its inhabitants. 

Municipal corporation may acquire title to land by adverse possession: Raleigh v. Durfey, 
163-154. 

3. To purchase and hold land, within or without its limits, not exceeding fifty 
acres, for the purpose of a cemetery, and to prohibit burial of persons at any 
other place in the town, and to regulate the manner of burial in such cemetery. 
All municipal corporations purchasing real property at any trustee’s, mort- 
gagee’s, or commissioner’s sale or execution or tax sale shall be entitled to 
a conveyance therefor from the trustee, mortgagee or other person or officer 
conducting such sale, and deeds to such municipal corporations or their assigns 
shall have the same force and effect as conveyances to private purchasers. The 
provisions of this subsection shall apply to such sales and conveyances as may 
have been heretofore made by the persons and officers herein mentioned. 

Right acquired by any person, under a deed or contract, to bury dead bodies in any par- 
ticular spot, or to erect and maintain vaults for that purpose, whether construed as an easement 
or license, is subject to police power of government, in the exercise of which not only future 
interments may be prohibited, but the remains of persons theretofore buried may be removed: 
Humphrey v. Church, 109-132; Wardens v. Washington, 109-21. 

4. To make such contracts, and purchase and hold such personal property as 
may be necessary to the exercise of its powers. 

It is questionable whether a town could engage in a business enterprise for the profit that 
might be made, or that it would be sustained, although sanctioned by act of legislature and a 
majority of town voters: Slocomb y. Fayetteville, 125-362. 

5. To make such orders for the disposition or use of its property as the interest 
of the town requires. 


See section 2688. 
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6. To grant upon reasonable terms franchises for public utilities, such grants 
not to exceed the period of sixty years, unless renewed at the end of the period 
granted; also to sell or lease any waterworks, lighting plants, gas or electric, or 
any other public utility which may be owned by any city or town: Provided, that 
in the event of such sale or lease it shall be approved by a majority of the 
qualified voters of such city or town; and also to make contracts, for a period 
not exceeding thirty years, for the supply of light, water or other public com- 
modity. But this subsection shall not apply to Cumberland county. 


‘*Public utilities’’ include railroads, both steam and street, telegraphs, telephones, water- 
works, gas works, and electric light plants: Turner vy. Public-Service Co., 170-172. 

The right given to a gas company to place gas-pipes and mains in public streets to distribute 
gas for public and private use is a franchise and not a license: Elizabeth City v. Banks, 150- 
407—and before the adoption of this subsection in 1905 a municipal corporation could not 
grant such franchise, Ibid. 

City authorities are empowered to issue license for laying down a street railway track upon 
streets of city, and for operation of railway: Atkinson yv. Railway Co., 113-581. License 
granted to lay a track upon and to that extent use streets, in the absence of an express power in 
charter to do so, such, license cannot be construed into a grant of a permanent easement: State 
v. R. R., 141-736—and a contract to allow a railroad to exercise such privilege is made subject 
to the police power vested in the city, Ibid. 

Where a city granted a street railway company right to construct branch road over certain 
street, it cannot, by subsequent ordinance, arbitrarily annul its license; and when, under such 
latter ordinance, it attempts by force to prevent completion of road then in process of construc- 
tion, injunction will issue restraining city from such interference: R. R. v. Asheville, 109-688. 
Injunctions which encourage enterprise and facilitate public convenience will be dissolved only 
in clear cases: Ibid. 

While a town has right to grant a franchise to a water company, and the water company has 
the power to stipulate that it will not charge in excess of the maximum rates named in ordi- 
nance granting the franchise, yet, if such maximum rates are discriminating or unreasonable, 
they are not binding upon consumers, whom the courts will protect against unreasonable 
charges: Griffin v. Water Co., 122-206; see Gorrell v. Water Supply Co., 124-334. 

Acceptance of franchise by water company carries with it the duty of supplying water to all 
persons along the lines of its mains without discrimination and at uniform rates: Griffin v. 
Water Co., 122-206; Gorrell v. Water Supply Co., 124-334; Solomon v. Sewerage Co., 133-150. 
And also to furnish water to schools free, where the contract so provides: Water Co. v. Trus- 
tees, 151-171. 

Quere, whether legislature can authorize town authorities to grant exclusive franchises: 
R. R. v. R. B., 114-725; but see Thrift v. Elizabeth City, 122-31. 

The power of municipal corporation to grant a franchise to a public utility to use the streets 
is subject to the right of the abutting property-owners to demand compensation for any addi- 
tional servitude: Staton y. R. R., 147-428; Brown vy. Electric Co., 138-533; but see Hester v. 
Traction Co., 138-288. 

Where railroad company entered upon and constructed its road upon a street, thereby re- 
ducing width of latter, and it does not appear that it entered under any statutory authority, 
but only by license of city, abutting property-owner who is endamaged thereby may maintain 
a common-law action for damages: White v. Railroad, 113-610; compare Hester v. Traction 
Co., 138-288; Brown v. Electric Co., 138-533. 

By act of 1911, c. 86, municipal corporations were authorized to establish public utilities: 
Murphy v. Webb, 156-402—and they might exercise the power of eminent domain for that 
purpose, Eppley v. Bryson City, 157-487. This act was repealed except as to Cherokee, see 
note following this section. For general power to acquire public utilities, see sections 2787 (3), 
2807, 2832. 


7. To provide for the municipal government of its inhabitants in the manner 
required by law. 
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8. To levy and collect such taxes as are authorized by law. 


Bill incorporating town is valid even if not read and passed on three several days according 
to constitutional requirement, but such town’s governing body cannot levy a tax under it: 
Cotton Mills vy. Waxhaw, 130-293. Power to tax must be strictly construed: Plymouth y. 
Cooper, 135-5—and is determined by charter, Winston vy. Beeson, 135-271; see sections 2677, 
2678, 2813. 


9. To do and perform all other duties and powers authorized by law. 


For an enumeration of powers under municipal act of 1917, see section 2787. 

Power may be granted to condemn land outside of corporate limits for waterworks: Ashe- 
ville v. Weaver, 148-56. 

Legislature may authorize municipal corporations to apply their revenue and credit to any 
legitimate public purpose within the scope of its organization, unless prohibited by the con- 
stitution, and such purpose as tends to the general good of the community, although the ad- 
vantage does not reach every individual taxpayer residing there, is such public purpose: Wood 
v. Oxford, 97-227—-but it cannot authorize any subscription or denation to a private purpose, 
Thid. 

Powers are granted to municipal corporations to be used for public purposes exclusively; 
any act for private benefit, with incidental public benefit, is void: Fisher v. New Bern, 140- 
506; Stratford v. Greensboro, 124-127. 

City cannot authorize obstruction of street by railroad and manufacturing company for 
private advantage of the latter: Butler v. Tobacco Co., 152-416. 

Municipal corporation has only such police power as is expressly granted or reasonably im- 
plied: State v. Dannenberg, 150-799. 

Resident taxpayer has sufficient interest in subject to invoke courts to prevent an illegal dis- 
position of public funds, or illegal creation of a public debt, or to prevent the misuse of cor- 
porate power: Stratford v. Greensboro, 124-127; Merrimon y. Paving Co., 142-539—but the 
citizen cannot call upon courts to interfere with control of corporate property or performance 
of corporate contracts until he has first applied to corporation or governing body to take action, 
and they have refused, and he has exhausted all means within his reach to obtain redress within 
corporation, unless there is fraud or the threatened action is ultra vires: Merrimon y. Paving 
Co., 142-538. 

Board could not make contract for legal services binding for-an unlimited time and irrevo- 
cable by their successors: Wilmington v. Bryan, 141-666. 

Rey., S. 2916; Code, ss. 704, 3817 ; 1901, c. 283 ; 1905, c. 526; 1907, c. 978; P. L. 1917, c. 228. 

Approval by majority of qualified voters in case of sale or lease of public utilities, not 
required in the town of Reidsville. Pr. 1917, c. 28. 

Reformatories for women established by county and city. See Reformatories, Art. 8. 

In Alamance county towns may condemn land for cemetery. 1907, ec. 172. 

Act 1911, ¢. 86, allowing municipalities to establish publie utilities, repealed except as to 
Cherokee. 19138, ¢c. 179. 

May become members of memorial associations. See Monuments, Memorials, and Parks, 
s. 6988. 


2624. How corporate powers exercised. The corporate powers can be exercised 
only by the board of commissioners, or in pursuance of resolutions adopted by 
them, unless otherwise specially provided by law. 

Rev., s. 2917; Code, ss. 703. 


The power to remove officers is vested in the commissioners and not in the people: Burke vy. 
Jenkins, 148-25; but see provision for recall of officers, under section 2885. 

In the absence of statutory regulation, a majority of a quorum may pass any ordinance or 
order: LeRoy v. Elizabeth City, 166-93. 

For exercise of powers by governing body under municipal act of 1917, see article 16 of 
this chapter. 


2625. Application and meaning of terms. This subchapter shall apply to 
all incorporated cities and towns where the same shall not be inconsistent 
with special acts of incorporation, or special laws in reference thereto, and the 
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6 ? 


word ‘‘commissioners’’ shall also be construed to mean ‘‘aldermen,’’ or other 
governing municipal authorities. The sections relating to municipal or town 
elections shall apply to all cities and towns not expressly excepted by law. 

Rey., 8. 2918; Code, s. 3827; R. C., c. 111, s. 23. 

Section referred to: Markham vy. Simpson, 175-135. See sections 2778, 2786. 


Art. 2. Munictrpat OFFIcEers 


Part 1. Commissioners 


2626. Number and election. The board of commissioners of each town shall 
consist of not less than three nor more than seven commissioners, who shall be bi- 
ennially elected by the qualified voters of the town, at the time and in the 
manner prescribed by law. 

Reyv., ss. 2917, 2919; Code, s. 3787; R. C.,.c. 111, s. 1. 

Commissioners elected annually in the town of Murphy. Pr. Ex. Sess. 1913, c. ale 


As to who are qualified voters, see sections 2654, 2691. For number of commissioners under 
municipal act of 1917, see sections 2782, 2861, 2868, 2889. 


2627. Number may be changed. After the first election the voters of any town 
may, whenever and as often as they choose, at the time of electing commissioners, 
and after due notice given thereof by the commissioners then in authority, by a 
majority of all the votes cast, alter the number of commissioners, so that the 
number be not more than seven nor less than three; and thenceforth the number 
of commissioners agreed on shall be chosen. 

Rey., Ss. 2922; Code, s. 83791; R. C., @ 111, s. 7. 


2628. Oath of office. The commissioners shall take and subscribe an oath before 
some person authorized by law to administer oaths that they will faithfully and 
impartially discharge the duties of their office, and such oath shall be filed with 
the mayor of such town and entered in a book kept for that purpose. 

Rev., s. 2920 Code, ss, 3799; Ri-C..’c. Lads) 122 


2629. Vacancies filled. In case of a vacancy after election in the office of com- 
missioner the others may fill it until the next election. 
Rey., 8.2921 7 Code, Sn otgo ei On Ce laldeEseeos 


2630. Commissioners appoint other officers and fix salaries. The board of com- 
missioners may appoint a town constable, and such other officers and agents as 
may be necessary to enforce their ordinances and regulations, keep their records, 
and conduct their affairs; may determine the amount of their salaries or com- 
pensation ; and also the compensation or salary of the mayor; may impose oaths 
of office upon them, and require bonds from them payable to the state, in proper 
penalties for the faithful discharge of their duties. 

Rev., s. 2925; Code, s. 3800; R. C., ec. 111, s. 18; 1862, ¢. 51. 

For municipal health officer, see Public Health. 


When a member of the board has resigned or accepted another office, his vote as a member 
is void: Whitehead v. Pittman, 165-89. 

In the absence of statute or special agreement, an officer of a municipal corporation cannot 
recover compensation for his services: Borden v. Goldsboro, 173-661. 
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Part 2. Mayor 


2631. How elected; vacancy. At the same time when commissioners are 
elected, the voters may by ballot, under the inspection of the same persons and 
under the same rules and regulations, elect a mayor of the town; and the person 
having the highest number of votes shall be declared elected. In case of a va- 
eancy in the office, the commissioners may fill the same. 

Rey., Ss. 2931 ; Code, is. 3794; R..C., ec. 111, s, 10. 


The qualifications for voting are the same as in general elections, and the claimant must be 
elected by a sufficient number of qualified voters: Echerd v. Viele, 164-122. The mayor pro 
tem. may exercise the powers of the office in the absence of the mayor: State v. Thomas, 
141-791. 


2632. Oath of office. The mayor, before some justice of the peace, or other 
person authorized by law to administer oaths, shall take and subscribe the oaths 
prescribed for public officers, and an oath that he will faithfully and impar- 
tially discharge the duties imposed upon him by law, which said oath shall be 
filed with the records of the town and be entered on the same book with the oaths 
of the commissioners. 

Rey. 822932); Codes, 3798: Ro Caehill, ey iL, 


2633. Presides at commissioners’ meeting; mayor pro tem. The mayor shall 
preside at the meetings of the commissioners, but shall have no vote except in 
ease of a tie; and in the event of his absence or sickness, the board of commis- 
sioners may appoint one of their number pro tempore, to exercise his duties. 

Reve, s. 2900 Code, Ss, 3094>_h. C:, cy L11, sg) 10; 


Mayor pro tem. exercises duties of mayor in his absence: State v. Thomas, 141-791. 

The right of the mayor to cast the deciding vote in case of a tie applies to all municipal 
corporations unless otherwise provided: Markham vy. Simpson, 175-135. 

For veto power of mayor, see sections 2865, 2872. 


2634. Mayor’s jurisdiction as a court. The mayor of every city or incor- 
porated town is hereby constituted an inferior court, and as such court such 
mayor shall be a magistrate and conservator of the peace, and within the cor- 
porate limits of his city or town shall have the jurisdiction of a justice of the 
peace in all criminal matters arising under the laws of the state, or under the 
ordinances of such city or town. The rules of law regulating proceedings before 
a justice of the peace shall be applicable to proceedings before such mayor, and 
he shall be entitled to the same fees which are allowed to justices of the peace. 

Reyv., s. 2984; Code, s. 3818; 1871-2, c. 195; 1876-7, ¢c. 243. 


Mayor has jurisdiction to punish for contempt: In re Deaton, 105-59. 

Mayors of towns and cities have jurisdiction of the offense of violating town or city ordi- 
nances: State v. Wilson, 106-718. 

Act giving police court concurrent original jurisdiction of offenses cognizable by justice of 
the peace is valid: State v. Lytle, 138-738. Jurisdiction may be given to municipal courts 
over offenses committed beyond the corporate limits: State v. Brown, 159-467. Jurisdiction 
may also be conferred over all offenses less than felony: State v. Dunlap, 159-491; State v. 
Shine, 149-480. é 


2635. Enforce ordinances and penalties. As such court the mayor shall have 
authority to hear and determine all cases that may arise upon the ordinances of 
the city or town; to enforce penalties by issuing execution upon any adjudged 
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violation thereof, and to execute the laws and rules that may be made and pro- 
vided by the board of commissioners of the city or town for the government 
and regulation of the city or town; but in all cases any person dissatisfied with 
the judgment of the mayor may appeal to the superior court as in case of a 
judgment rendered by a justice of the peace. 

Rev., s. 2935; Code, s. 3819; 1876-7, c. 2438, s. 2. 


It is a misdemeanor to violate an ordinance of a municipal corporation, but it must be a 
valid ordinance: State v. Prevo, 178-740; State v. Irvin, 126-989; State v. Crenshaw, 94-877; 
see section 4174. As to valid and invalid ordinances, see section 2673. 

The municipal corporation has no power to create criminal offenses, but it may pass valid 
ordinances, and as a means of enforcement the statute makes the violation of the ordinance 
a criminal offense: School Directors v. Asheville, 137-503; Board of Education vy. Henderson, 
126-689; State v. Earnhardt, 107-789. 

A chief officer of a city or town has same criminal jurisdiction within corporate limits as is 
given to justices of the peace; but statutory requisites which confer final jurisdiction must be 
complied with: Greensboro v. Shields, 78-417. 

A justice of the peace has concurrent jurisdiction with mayor of city or town of violations 
of town ordinances, which are made misdemeanors, and the punishment of which cannot exceed 
a fine of fifty dollars or imprisonment for thirty days: State v. Cainan, 94-880. 

In a prosecution for violation of town ordinance before a mayor, defendant is not entitled 
to removal: State v. Joyner, 127-541. 

Power conferred upon a mayor pro tem. ‘‘to exercise the duties’’ of mayor during his 
absence includes that of issuing warrant in criminal actions: State v. Thomas, 141-791. 

An act of general assembly: establishing special courts in cities and towns is constitutional: 
Washington v. Hammond, 76-33. 

Superior court has no original jurisdiction to try indictments for violation of town ordi- 
nances: State v. White, 76-15. 

Where one is indicted for violating city ordinance, the terms of the ordinance and the par- 
ticular breach alleged should be set forth: State v. Edens, 85-522; State v. Cainan, 94-880— 
but not necessary to aver the authority to pass the ordinance, State v. Merritt, 83-677. 

Defendant’s rights guaranteed by constitution are preserved to him when an unrestricted 
appeal from mayor of town is given him by the act and trial in superior court is de novo; 
alleged errors in mayor’s court may be disregarded on appeal to supreme court: State v. Brit- 
tain, 143-668; State v. Whitaker, 114-819; see State v. Powell, 97-417. 

A conviction of violating a city ordinance punishing the disturbance of the good order and 
quiet of town by fighting is not a bar to a prosecution by the state for an assault: State v. 
Taylor, 133-755. 

The constitution, art. 9, sec. 5, appropriates all fines for violation of the criminal laws of the 
state for establishing and maintaining free public schools in the several counties, whether the 
fines are for violation of town ordinances, made misdemeanor by section 4174, or other criminal 
statutes: Board of Education v. Henderson, 126-689. 

The shifting of cars in a street in making up a train constitutes a violation of an ordinance 
providing that no engine or train shall be stopped on any street except at the foot of same for 
the reception and delivery of freight: State v. Railroad, 141-736. 


WARRANTS. Warrant charging :creation of disturbance without specifying how it was 
done is fatally defective: State v. Hettrick, 126-977. 

Warrant joining two defendants charged with violation of town ordinance by being drunk 
in public place is fatally defective: State v. Deaton, 92-788. 

Not necessary to set out ordinance alleged as having been violated; it is sufficient to refer 
to it by such indicia as point it out with sufficient certainty: State v. Cainan, 94-880; State 
v. Merritt, 83-677—but breach of such ordinance must also be alleged, State v. Edens, 85-522. 


2636. May sentence to work on streets. In all cases where judgments may be 
entered up against any person for fines, according to the laws and ordinances of 
any incorporated town, and the person against whom the same is so adjudged 
refuses or is unable to pay such judgment, the mayor before whom such judgment 
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is entered may order and require such person, so convicted, to work on the streets 
or other public works until, at fair rates of wages, such person shall have worked 
out the full amount of the judgment and costs of the prosecution; and all sums 
received for such fines shall be paid into the treasury. No woman shall be worked 
on the streets. 

Rey., s. 29387; Code, s. 3806; 1897, c. 270; 1899, c. 128; 1866-7, c. 18. 


A fine or penalty imposed by a municipal ordinance is treated as a debt, and under article 1, 
section 16, of the constitution, a person from whom it is attempted to be collected is exempt 
from arrest, but he may be indicted and punished for the criminal offense of violation of the 
ordinance for which it is imposed, under the statute: State v. Harnhardt, 107-789. 


2637. Mayor certifies ordinances on appeal. In all cases of appeal from a 
mayor’s court to the superior or other court of appeal, when the offense charged 
is the violation of a town ordinance the mayor shall send with the papers in the 
case a true copy of the ordinance alleged to have been violated, and shall certify 
under his hand and seal that said ordinance was in force at the time of the 
alleged violation of the same. 


Rey., Ss. 2986; 1899, c. 277. 
The records of the proceedings of the board of aldermen, kept by the town clerk, are com- 
petent evidence of town ordinances: State v. Irvin, 126-989. 


Part 3. Constable and Policemen 


2638. Constable to take oath of office. The town constable shall, before some 
person authorized to administer oaths, take and subscribe to the oaths prescribed 
for public officers, and an oath that he will faithfully and impartially discharge 
the duties of his office according to law, which said oath shall be filed with the 
mayor and entered in a book with the oaths of the commissioners. 

Rey., Ss. 2988; Code, s. 3808; R. C., ce. 111, s. 20, 

For appointment of special constable, see Constables, s. 974. 


2639. Power and duties of constable. As a peace officer, the constable shall 
have within the town all the powers of a constable in the county; and as a min- 
isterial officer, he shall have power to serve all civil and criminal process that 
may be directed to him by any court within his county, under the same regula- 
tions and penalties as prescribed by law in the case of other constables, and to 
enforce the ordinances and regulations of the board of commissioners as the board 
may direct. Whenever any process or other notice is so directed as to author- 
ize a township constable to execute the same a town constable in that county may 
execute the same without any more specific direction: Provided, such town con- 
stable shall be required to give bond for performance of his duties such as is 
required of township constables who execute civil process. 


Reyv., s. 2989; Code, ss. 3808, 3810; R. C., c. 111, s. 20; 1879, c. 266; 1897, c. 519; 1899, 
C168 1907, G52, sal. 

As to powers of constables generally, see section 976. See, also, annotations under section 
2642. 

Where town constable arrested-a person who was intoxicated, without warrant, and im- 
prisoned him in the ‘‘lock-up’’ until he became sober, when constable released him, having 
never carried him before a magistrate or other person to have the charge investigated, he was 
guilty of an assault and battery: State v. Parker, 75-249. 

In respect to arrests without warrant, constable’s authority is limited to territory embraced 
within corporate boundaries; but when constable is acting under valid warrant from mayor of 
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municipality, or other duly authorized officer, he may make arrests at any place within county 
in which such city or town is situated: State v. Sigman, 106-728; Martin v. Houck, 141-317. 

Constable is not liable on his official bond for the release of a prisoner arrested by him on 
void process: Appomattox Co. v. Buffaloe, 121-37. 

No authority to serve beyond limits of his town or city process directed to ‘‘constable or 
other lawful officer of county.’’ To authorize him to make such service, process must be 
directed to him, not necessarily in his individual name as such officer, but in the name of office 
he holds: Appomattox Co. v. Buffaloe, 121-37; Baker v. Brem, 126-367; Davis v. Sanderlin, 
119-84, 

No authority to serve any papers for the superior court except process; an appellant’s case 
on appeal from the superior court is not process; hence, service of a case on appeal by a town 
constable is a nullity: Forte v. Boone, 114-176. A writ of attachment issued out of superior 
court must be addressed to the sheriff instead of a constable: Carson v. Woodrow, 160-144. 

Town constable cannot serve a notice to take deposition in an action pending in superior 
court: Cullen v. Absher, 119-441; Brown v. Myers, 150-441. 


2640. Constable as tax collector. The constable shall have the same power to 
collect the taxes imposed by the commissioners as sheriffs have to collect the taxes 
imposed by the county commissioners, and he may be required by the commis- 
sioners to give bond, with sufficient surety, payable to the state of North Caro- 
lina, in such sum as the commissioners may prescribe, to account for the same; 
upon which suit may be brought by the commissioners as upon the bonds of 
other officers. The bond of the constable shall be duly proved, before the mayor 
and commissioners, and registered in the office of the register of deeds. 

Rey., s. 2940; Code, 3809; R. C., ce. 111, s. 21. 

Whenever authorities of town shall be commanded to levy and collect taxes to pay judgment 
rendered against it, they may appoint a special tax collector to collect same. But this power 


to appoint such collector is additional and does not abridge their right to require the collection 
to be made by the regular officer appointed for that purpose: Webb v. Beaufort, 88-496. 


2641. Policemen appointed. The board of commissioners may appoint town 


watch or police, to be regulated by such rules as the board may prescribe. 
Rey., s. 2926; Code, s. 8803; R. C., ce. 111, s. 16. 


Office of chief of police is such an office that a quo warranto proceeding may be brought to 
try the title to it: Foard v. Hall, 111-369—and the board of aldermen are not necessary parties 
defendants, Ibid. Not necessary to allege that relator is entitled to office or has any interest 
therein: Ibid. 


2642. Policemen execute criminal process. A policeman shall have the same 
authority to make arrests and to execute criminal process, within the town limits, 
as is vested by law in a sheriff. 

Rev., s. 2927; Code, s. 3811. 


When an officer arrests without warrant, he is not liable if the circumstances show that he 
acted under reasonable belief, but the burden is upon the officer: Sigmon v. Shell, 165-582. 

The right of a police officer to arrest when he has no warrant is confined necessarily by 
statute to limits of town: Martin vy. Houck, 141-317—-and when he makes such an arrest out- 
side of limits he is guilty of assault, Sossamon v. Cruse, 133-470. 

Where a person is fleeing from arrest, charged with a misdemeanor, and is out of control 
of officer, such officer is guilty of an assault if he shoots at said person: Sossamon y. Cruse, 
133-470; State v. Sigman, 106-728. 

If an officer is resisted in making an arrest he may use that degree of force which is neces- 
sary to proper performance of his duty; and, after accused person is arrested, officer is justified 
in the use of such force as may be necessary, even to taking of life, to prevent his escape, 
whether offense charged is a felony or misdemeanor: State v. Sigman, 106-728. 

An officer is authorized to take such precaution for safe custody of his prisoner, such as 
tying or handcuffing, as in his judgment may be necessary, provided he acts in good faith and 
without malice: State v. Sigman, 106-728. 
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Violation of town ordinances, even in presence of policeman, does not necessarily give him a 
right to arrest offender: State v. Belk, 76-10. 

Where town charter provides for appointment of a chief of police or marshal and authorizes 
him to execute all process directed to him by mayor or others, and declares that, in execution 
of such process, he shall have same power, etc., which sheriffs and constables have, service by 
such officer of a summons directed to ‘‘the sheriff of W. county or town constable of W. town’’ 
is valid: Lowe v. Harris, 121-287, distinguishing Davis v. Sanderlin, 119-84. 

In action for false imprisonment and unlawful arrest, defendants cannot justify on ground 
that they were summoned by their codefendant, the chief of police, where it appears that arrest 
was made outside of the limits of the town, without warrant, and there was no evidence tending 
to show that a felony had been committed: Martin vy. Houck, 141-317. 

A municipality is not liable in damages for negligence or mistake of its policemen who arrest, 
without warrant, persons engaged in violating its ordinances: Coley v. Statesville, 121-301; 
Mellhenny v. Wilmington, 127-146. 

It is competent for a town to appropriate a reasonable amount of its funds to employ counsel 
to defend its police officers in actions for false imprisonment: Roper v. Laurinburg, 90-427. 

A city is not liable to one arrested on ground of having been exposed to smallpox, where 
officers act without malice: Levin v. Burlington, 129-184. 


Part 4. Planning Boards 


2643. Creation and duties. Every city and town in the state is authorized 
to create a board to be known as the Planning Board, whose duty it shall be to 
make careful study of the resources, possibilities and needs of the city or town, 
particularly with respect to the conditions which may be injurious to the 
public welfare or otherwise injurious, and to make plans for the development of 
the municipality. The governing body of such city or town desiring to establish 
such local planning board shall appoint not less than three nor more than five on 
said board. 

LOIS C125.) Ss ls 


2644. Board to make reports. The board shall make a report at least annually 
to the governing body of the city or town, giving information regarding the 
condition of the city or town, and any plans or proposals for the development of 
the city or town and estimates of the cost thereof. 

1919) FC223, 822. 


2645. Expenses provided for. The governing body of such city or town may 
appropriate to such local planning board such amount as they may deem neces- 
sary to carry out the purposes of its creation, and for the improvement of the 
municipality, and shall provide what sums, if any, shall be paid to said board as 
compensation. 

1919, c. 23, s. 3. 


Part 5. General Qualtfication of Officers 


2646. Must be voters in town or city. No person shall be mayor, commis- 
sioner, intendant of police, alderman or other chief officer of any city or town 
unless he shall be a qualfied voter therein. 

Reyv., s. 2941; Code, s. 83796; 1870-1, ¢. 24, s. 3. 


Under the general statute only qualified voters of towns and cities are eligible to offices 
therein: Foard v. Hall, 111-369. 

Municipal body cannot deprive one of its members of his place for causes affecting his in- 
eligibility that existed at time of election: Ellison v. Raleigh, 89-125. 
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Charter of a town requiring the officers to be elected, persons cannot claim to be de facto 
officers of that town who have never been elected, but they are mere usurpers, and the corpora- 
tion is not liable for contracts made by them in the name of the town: Keeler v. Newbern, 
61-505. 

Power to remove an officer is vested in the town commissioners, to be exercised for cause and 
upon notice: Burke v. Jenkins, 148-25. For recall of elective officers, see section 2885. Power 
of mayor to remove officers, see sections 2864, 2870. 


2647. Refusal to qualify and act. Every person elected or appointed commis- 
sioner, mayor, or town constable, who, after being duly notified, shall neglect or 
refuse to qualify and perform the duties of his office or appointment, shall pay 
twenty-five dollars, one-half to the use of the town and the other half to the use 
of any person who will sue for the same. 

Rey., ‘Ss: '2942 ; Code, s..3812 3 RoG.; e111, 8.22. 


2648. Hold office until successor qualified. Whenever the day of election shall 
be altered, the officers of the corporation elected or appointed before that day 
shall hold their places till the day of election, and until other officers shall be 
elected or appointed and qualified. And they shall hold their offices in like 
manner when there is any failure to make the annual election. 

MeV S. cote COdeGusa (92 sR. Cyc susie S. 


Art. 3. Enrctions REGULATED 


2649. Application of law, and exceptions. All elections held in any city or 
town shall be held under the following rules and regulations, except in the cities 
of Charlotte, Fayetteville and Greensboro, and in the town of Shelby, and in 
the towns in the counties of Bertie, Cabarrus, Caldwell, Catawba, Chowan, Colum- 
bus, Davidson, Edgecombe, Gaston, Lenoir, Mitchell, Nash, Pitt, Robeson, Stokes, 
Surry, Vance, Wayne and Wilson. 


Rey.,, 8.2944; 1901,..¢, 750,, ss. 1, 21.5 1908, cc. 184, \218,, 626,769, 777.5, 1907,..¢. 16555 Hix 
Sess. 1908, c. 63; 1909, c. 365. 


Section cited: Hardee v. Henderson, 170-572; Hendersonville vy. Jordan, 150-35. 


2650. When election held. In all cities and towns an election shall be held on 
Tuesday after the first Monday of May, one thousand nine hundred and five, 
and biennially thereafter: Provided, that the provisions of this section shall not 
be construed so as to change, alter or amend any clause or provision in any char- 
ter of any town or city in Harnett county providing for an annual election of 
the officers of such town or city. 

Rey.. s. 2945; 1901, c. 750, s. 19; 1907, c. 165. 


2651. Polling places. There shall be at least one polling place in each ward in 
the town or city, if the said town or city is divided into wards; and if not 
divided into wards, then there shall be as many polling places as may be estab- 
lished by the governing body of said town or city. 

IVEVen Ss 29462? LOOT ese750) si: 


Fixing and advertising polling places is material part in municipal election: Hendersonville 
v. Jordan, 150-35. 


2652. Registrars appointed. The board of commissioners shall select, at least 
thirty days before any city or town election, one person for each election pre- 
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cinct, who shall act as registrar of voters for such precinct; and shall make publi- 
cation of the names of the persons so selected, and of the time of the election, 
at the town or city hall, or at the usual place of holding the mayor’s court, imme- 
diately after such appointment, and shall cause a notice to be served upon the 
registrars by the sheriff of the county or the township constable. If any regis- 
trar shall die or neglect to perform his duties, said governing body may appoint 
another in his place. 
Reveusa 2oei + L901) @ 750;8..55 2903, co 613: 


2653. Registrars take oath of office. Before entering upon the duties of his 
office each registrar shall take an oath before some person authorized by law to 
administer oaths to faithfully perform the duties of his office as registrar. 

Rey., s, 2948; 1901, c. 750, s. 6. | 

Registrar is not required to be a freeholder: Hendersonville v. Jordan, 150-35. 


2654. Registration of voters. It shall be the duty of the board of commission- 
ers of every city and town to cause a registration to be made of all the qualified 
voters residing therein, under the rules and regulations prescribed for the regis- 
tration of voters for general elections. And where there has been a registration 
of voters, the board of commissioners may, in its discretion, order a new regis- 
tration of voters; and unless such new registration shall be ordered, the election 
shall be held under the existing registration, with such revision as is herein 
provided. 

Rey., s. 2949; Code, s. 3795; 1901, e. 750, s. 3. 


General registration of all the voters required under this section: Hardee v. Henderson, 
170-572. 

Notice of election is signed by the clerk under order of the board; and an irregularity in 
publishing a notice which does not prevent any voter from registering and voting will not 
invalidate the election: Briggs v. Raleigh, 166-149. The qualifications for voting are the same 
as in the general election: Hcherd v. Viele, 164-122. Payment of the general state and county 
poll tax is required: Ibid. 


2655. Notice of new registration. In the event a new registration is ordered 
the board of commissioners shall give thirty days notice thereof by advertise- 
ment in some newspaper, if there be one published in the town or city, and if 
there be none so published, then in three public places in the city or town. 

Rev., s. 2950; 1901, c. 750, s. 4. 


2656. Registration books revised. Hach registrar shall be furnished with regis- 
tration books, and it shall be his duty to revise the registration book of his 
precinct in such manner that said books shall show an accurate list of the elec- 
tors previously registered in such ward or precinct and still residing therein, 
without requiring such electors to be registered anew. 

Rey., s. 2951; 1901, c. 750, s. 6. 


2657. Time for registration. Each registrar shall, between the hours of nine 
o’clock a.m. and five o’clock’ p.m. on each day (Sunday excepted) for seven 
days preceding the day for closing the registration books, as hereinafter pro- 
vided, keep open said books for the registration of any new electors residing in 
the precinct, and entitled to register, whose names have never before been 
registered in such precinct, or do not appear in the revised list. Such books 
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shall be open until nine o’clock p.m. of each Saturday during such registration 
period and shall be closed for registration on the second Saturday before each 
election. 

Rey., s. 2952; 1901, c. 750, s. 6. 


This is for registration of new voters, and not the general registration of all the voters: 
Hardee vy. Henderson, 170-572. 


2658. Registration on election day. No registration shall be allowed on the 
day of election, but if any person shall give satisfactory evidence to the registrar 
and judges of election that he has become of the age of twenty-one years or 
otherwise has become qualified to register and vote since the registration books 
were closed for registration, he shall be allowed to register and vote. 

Reve, s. 2953); 19015 c 750,78. 8) 


2659. Books open for challenge. On the second Saturday before the election 
the registration books shall be kept open at the polling place in the precinct for 
the inspection of the electors of the precinct, and any of such electors shall be 
allowed to object to the name of any person appearing on said books. 

Rey., s. 2955; 1901, c. 750; s. 7. 


2660. Practice in challenges. When a person is challenged the registrar shall 
enter upon his books opposite the name of the person objected to the word 
‘‘challenged,’’ and the registrar shall appoint a time and place, on or before the 
Monday immediately preceding election day, when he, together with the judges 
of election, shall hear and decide the objection, giving personal notice to the 
voter so objected to; and if for any cause personal notice cannot be given, then 
it shall be sufficient to leave a copy thereof at his residence. If any person 
challenged shall be found not duly qualified, the registrar shall erase his name 
from the books. They shall hear and determine the cause of challenge under 
the rules and regulations prescribed by the general law regulating elections for 
members of the general assembly. 

Rey., s. 2956; 1901, c. 750, ss. 7, 9. 


2661. Judges of election. The board of commissioners shall appoint, at least 
thirty days before any city or town election, two judges of election, who shall be 
of different political parties where possible, and shall be men of good character, 
able to read and write, at each place of holding election in said city or town, 
who, before entering upon the discharge of their duties, shall take an oath, 
before some person authorized by law to administer oaths, to conduct the elec- 
tion fairly and impartially, according to the constitution and laws of the state. 

Rev., s. 2958; 1901, ¢. 750, s. 7. ; 

Section referred to in Hendersonville v. Jordan, 150-35. 


2662. Vacancies on election day. If any vacancy shall occur on the day of 
election in the office of registrar, the same shall be filled by the judges of election, 
and if any vacancy shall occur on that day in the office of judge the same shall 
be filled by the registrar; vacancies occurring at any other time shall be filled 
by the board of commissioners. 

Rev., s. 2954; 1901, c. 750, s. 20. 


2663. Judges superintend election. The judges of election shall open the polls 
and superintend the same until the close of election; they shall keep poll books 
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in which shall be entered the name of every person who shall vote, and at the 
close of the election they shall certify the same over their proper signatures and 
deposit them with the board of commissioners. 

Rey., s. 2959; 1901, c. 750, s. 7. 


2664. When polls open and close. The polls shall be open on the day of elec- 
tion from eight o’clock a.m. till sunset, and no longer; and each person whose 
name may be registered shall be entitled to vote. 

Rey., s. 2960; 1901, c. 750, s. 10. 


2665. Who may vote. All qualified electors, who shall have resided for four 
months immediately preceding an election within the limits of any voting pre- 
einct of a city or town, and not otherwise, shall have the right to vote in such 
precinct for mayor and other city or town officers. 

Rev., s. 2961; 1901, c. 750, s. 9. 


The same qualifications are required for voters as in general elections: Echerd y. Viele, 164- 
122. See annotations under section 2691. 


2666. Ballots and ballot boxes. All ballots shall be printed or written upon 
white paper and shall be of the same size, without device, mutilation or orna- 
mentation, the size of ballots to be fixed by board of commissioners at the same 
meeting the registrar is appointed. The governing body of the city or town 
shall provide for each election precinct in their respective cities or towns neces- 
sary ballot boxes in which to deposit the ballots; each of such boxes shall have 
an opening through the lid to admit a single folded ballot, and no more. The 
ballot boxes shall be kept by the judges of election for the use of the election 
precincts respectively; and the registrar and judges of election, before the 
voting begins, shall carefully examine the ballot boxes and see that there is 
nothing in them, and they shall be sealed or securely fastened and not be opened 
until the polls are closed. 

Rey., Ss. 2962; 1901, ¢. 750, s..12; 1908, c: 613, s. 2: 


2667. Ballots counted. When the election shall be finished the registrar and 
judges of election shall open the boxes and count the ballots, reading aloud the 
names of the persons which shall appear on each ballot; and if there shall be 
two or more ballots rolled up together, or any ballot shall contain the names of 
more persons than the elector has the right to vote for, or shall have a device 
or ornament upon it, in either of these cases such ballots shall not be numbered 
in taking the ballots, but shall be void; and the counting of votes shall be con- 
tinued without adjournment until completed, and the result thereof declared. 

Rey., s. 2963; 1901, c. 750, s. 13. 


2668. Registration books, where deposited. Immediately after any election 
the registrars shall deposit the registration books for the respective precincts 
with the board of commissioners. 

Rey. 8.2957 = 19015 GP 7h0; s: 11. 


2669. Board of canvassers. The registrar and judges of election in each voting 
precinct shall appoint one of their number to attend the meeting of the board of 
canvassers as a member thereof, and shall deliver to the member who shall have 
been so appointed the original returns of the result of the election in such pre- 
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cinct; and the members of the board of canvassers who shall have been so ap- 
pointed shall attend the meeting of the board of canvassers, and shall constitute 
the board of town ecanvassers for such election, and a majority of them shall 
constitute a quorum. In towns where there is only one voting precinct, the 
registrar and judges of election shall, at the close of the election, declare the 
result thereof. 

Rev., s. 2964; 1901, c. 750, ss. 13, 14. 


2670. Meeting of board of canvassers. The board of canvassers shall meet on 
the next day after the election at twelve o’clock m., at the mayor’s office, and 
they shall each take the oath prescribed in the general law governing elections 
for members of the board of county canvassers. 

Reyv., s. 2965; 1901, c. 750, s. 15. 


2671. Board determines result; tie vote. The board of canvassers shall, at 
their meeting, in the presence of such electors as choose to attend, open, canvass 
and judicially determine the result, and shall make abstracts, stating the number 
of legal ballots cast in each precinct for each office, the name of each person 
voted for and the number of votes given to each person for each different office, 
and shall sign the same. It shall have power and authority to pass upon judi- 
cially all the votes relative to the election and judicially determine and declare 
the result of the same, and shall have power and authority to send for papers 
and persons and examine the latter upon oath; and in case of a tie between two 
opposing candidates, the result shall be determined by lot. In all other respects 
all elections held in any town or city shall be conducted as prescribed for the 
election of members of the general assembly. 

Rey., s. 2966; 1901, c. 750, ss. 16, 17. 


In case of a tie the result is determined by lot; in county election it is for the board of 
elections to determine: Bray v. Baxter, 171-6. See section 5991. 


2672. Notice of special election. No special election shall be held for any 
purpose in any county, township, city or town unless at least thirty days notice 
shall have been given of the same by advertisement in some newspaper published 
in said county, city or town, or by advertisement posted at the courthouse of the 
county and four other public places in such county, city or town. 

Rey., s. 2967 ; 1901, c. 750, s. 24. 


Art. 4. Orprnancres AND REGULATIONS 


2673. General power to make ordinances. The board of commissioners shall 
have power to make ordinances, rules and regulations for the better government 
of the town, not inconsistent with this chapter and the law of the land, as they 
may deem necessary; and may enforce them by imposing penalties on such as 
violate them ; and may compel the performance of the duties imposed upon others, 
by suitable penalties. 

Rev., s. 2923; Code, ss. 3799, 3804; R. C., ¢c. 111, ss. 12, 17. 

For proof of ordinances on appeal, see Evidence, s. 1750. 


Legislature may transfer to municipal bodies created by it the duty and responsibility of 
exercising a portion of its own police power in such manner as commissioners may deem neces- 
sary: State v. Austin, 114-855; Humphrey v. Church, 109-132. Town authorities have power 
to execute police laws adopted for the government thereof: State v. White, 76-15. 
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Municipal ordinances and by-laws must be in harmony with the general laws of the state, 
and whenever they come in conflict with such general laws must give way: Washington v. 
Hammond, 76-33; State v. Langston, 88-692. 

Municipal corporation is not liable for failure to pass or enforce an ordinance: Goodwin v. 
Reidsville, 160-411. 

An ordinance must be reasonable and lawful, and not oppressive or discriminating. Whether 
it is reasonable or not is a question of law upon the facts found to exist: Barger v. Smith, 
156-323; gs. c., 160-205; Small v. Edenton, 146-527. 

The words ‘‘entire board’’ in charter mean all members of board in existence and not all 
those provided for by charter; and where seven commissioners were elected and one resigned, 
passage of ordinance by vote of five members was sufficient: Comrs. y. Trust Co., 143-110. 

Municipal corporations may enforce their ordinances by suitable penalties, but cannot create 
a criminal offense; the general statute makes the violation of a valid ordinance a misdemeanor: 
State v. Crenshaw, 94-877; State v. Earnhardt, 107-789; State vy. Irvin, 126-989. 

The penalty for violation of municipal ordinance should be definitely fixed, and not left to 
the discretion of the court; nor can the ordinance punish that which is already punishable 
under the state law: State v. Irvin, 126-989; State v. Rice, 97-421; State v. Worth, 95-615; 
State v. Crenshaw, 94-877; State v. Cainan, 94-883; State v. Dannenberg, 150-799; State v. 
Black, 150-866. 

City ordinance which takes from the citizen a natural and necessary right without apparent 
necessity, and substitutes nothing adequate to take its place, is neither reasonable in its pro- 
visions nor just in its results: State v. Hill, 126-1139. 


VALID AND INVALID ORDINANCES. Town ordinance is not void for discriminating 
which prohibits a citizen from keeping hog-pens within 100 yards of the residence of another, 
but does not prohibit him from keeping them within like distance from his own: State v. 
Hord, 122-1092. But an ordinance prohibiting the building of a stable nearer to the residence 
of another than it is to the owner’s residence is invalid as having no uniform standard: State 
v. Bass, 171-780. 

Commissioners of a town have not power to enact an ordinance declaring it to be ‘‘unlawful 
for any person to abuse or insult any officer of the town, or member of the police, while in 
discharge of his duty,’’ and imposing a fine of $25 upon one convicted thereunder: State v. 
Clay, 118-1234. 

An ordinance of a town requiring stores to be closed after 7:30 in the evening is invalid: 
State v. Ray, 131-814—-so is an ordinance forbidding one who sells liquor to occupy his own 
premises between certain hours, State v. Thomas, 118-1221. 

Where a town charter allows regulation and sale of spirituous liquors, an ordinance allowing 
revocation of license upon breach of certain ordinances regulating the sale, the licensee agree- 
ing thereto upon receiving his license, is valid: Paul v. Washington, 134-363. 

City ordinance punishing, by fine, loud and boisterous cursing and swearing in any street, 
house, or elsewhere in city, is valid: State v. Cainan, 94-880; State v. Earnhardt, 107-789; 
State v. Warren, 113-683; State v. Debnam, 98-712—and, in an indictment under this ordi- 
nance, it is not necessary to set out the words used by defendant: State v. Cainan, 94-880; 
State v. Earnhardt, 107-789; State v. Warren, 113-683; State v. Debnam, 98-712. Ordinance 
prohibiting ‘‘profane language in town’’ not valid: State v. Horne, 115-739. 

Ordinance imposing a fine or penalty for selling liquor without license does not conflict with 
general laws of state prohibiting sale of liquor without license, and is therefore valid: State 
v. Stevens, 114-873. 

Ordinance prohibiting an unmarried minor, except when acting as agent of his parent or 
guardian, from entering any barroom or room where spirituous, vinous or malt liquors are kept 
for sale, is valid, being reasonable and consistent with the laws of the state: State v. Austin, 
114-855. 

Ordinance appointing cotton weigher and prescribing that part of his fee be paid by buyer 
and other part by seller, and prescribing penalty forbidding all sales unless cotton weighed by 
him, is valid: State v. Tyson, 111-687. But when cotton is brought to a cotton weigher to be 
weighed under a town ordinance, neither the officer nor the town is liable for the loss of the 
cotton: Cotton Co. v. Wilson, 159-141. 

Under a general power in a charter to suppress houses of ill-fame, a city may pass an ordi- 
nance forbidding owners to rent houses for purpose of being used as bawdy houses, or with 
knowledge that they will be so used by the lessee; but its authorities are not thereby empowered 
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to define what is a house of ill-fame, or declare a given house to be a bawdy house: State v. 
Webber, 107-962—nor to establish a rule of evidence, Ibid. If part of ordinance is void, all 
other clauses with which the invalid part is necessarily connected or which are dependent on it 
are also void: Ibid. 

Town commissioners passed an ordinance requiring all male citizens, between ages of eighteen 
and forty-five years, to work certain number of days on the streets, and imposing fine or im- 
prisonment for wilful refusal so to do: Held, that such ordinance is valid, and violation of it 
was a misdemeanor: State v. Smith, 103-403. 

Ordinance prohibiting gambling is void, it being already prohibited by statute: State v. 
McCoy, 116-1059; State v. Keith, 94-933. Ordinance prohibiting disorderly conduct is valid: 
State vy. Sherrard, 117-717. Ordinance prohibiting sale of second-hand clothes is void: State 
v. Taft, 118-1190—but one regulating its sale is valid, Rosenbaum y. Newbern, 118-83. An 
ordinance prohibiting the sale of nonintoxicating drinks is invalid, when not authorized in the 
charter: State v. Dannenberg, 150-799. 

Ordinance prohibiting cattle and hogs from running at large valid: Aydlett v. Eliz. City, 
121-4; State v. Tweedy, 115-704; Jones v. Dunean, 127-118; Owen y. Williamston, 171-57. 
Ordinance charging residents higher than nonresidents for impounding stock is valid: Jones 
y. Duncan, 127-118. By legislative authority an ordinance may prohibit the keeping of hogs 
within a fourth of a mile of the corporate limits of the town: State v. Rice, 158- 635. May 
authorize policeman to kill unmuzzled dogs: State v. Clifton, 152-800. 

An ordinance regulating or prohibiting the use of awnings, signs, etc., over the sidewalk is 
valid; its reasonableness is a question of law and not for the jury: Small v. Edenton, 146-527, 
overruling State v. Higgs, 126-1014. An ordinance may regulate the use of billboards: State 
v. Staples, 157-637; State v. Whitlock, 149-542. 

An ordinance prohibiting sale of fish outside of market-house, except fish caught in county 
streams, is valid: State v. Perry, 151-661. 

A municipal corporation may by ordinance regulate fire limits within the corporation: State 
vy. Lawing, 164-492—regulate trading on Sunday, State v. Burbage, 172-876; State v. Davis, 
171-809; State v. Medlin, 170-682—prohibit the erection of hospitals within certain limits, 
Lawrence v. Nissen, 173-359—regulate the grade of railroad tracks crossing streets, and the 
use of the streets in shifting cars, R. R. v. Goldsboro, 155-356—regulate location of telegraph 
and telephone lines on the street, R. R. v. Morehead City, 167-118. 

An ordinance requiring the segregation of the races as to residence districts is invalid: 
State v. Darnell, 166-300. 

The validity of an ordinance cannot be tested by an injunction: Paul v. Washington, 134- 
363. Where license is refused under an ordinance, the remedy is by mandamus, or in a proper 
case by payment of fees and an action to recover the money: State v. Snipes, 161-243. 

Where authority to make certain ordinances is vested in a board of health, an ordinance 
passed by commissioners in invalid: State v. Beacham, 125-654. 


2674. Power to establish and regulate markets. The board of commissioners 
may establish and regulate their markets, and prescribe at what place, within the 
corporation, shall be sold marketable things; in what manner, whether by weight 
or measure, may be sold grain, meal or flour (if flour be not packed in barrels), 
fodder, hay, or oats in straw; may erect scales for the purpose of weighing the 
same, appoint a weigher, fix his fees, and direct by whom they shall be paid. 
But it shall not be lawful for the commissioners or other authorities of any town 
to impose any tax whatever on wagons or carts selling farm products, garden 
truck, fish and oysters on the public streets thereof. 

Rey.,. s. 2928; Code, s..8801; R. C., c. 111, s. 14; 1879, ¢. 176. 

See section 2794. The exercise of authority in establishing markets will not be interfered 
with by the court where the discretion is not arbitrary: McIntyre v. Murphy, 177-300. Markets 
being a public necessity, a town has implied power to establish and regulate them: Hutchins 
v. Durham, 118-457. It is a police power and does not of itself confer right to levy taxes: 
State v. Bean, 91-554. The town may prohibit the sale of fresh meats within the corporate 


limits outside of the market-house: State v. Pendergrass, 106-664—may prohibit sale of fish 
outside of market-house, State v. Perry, 151-661. 
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Town ordinance providing that all licenses to occupy stalls in a market-house may be revoked 
at will is in force until repealed, and may be summarily enforced at discretion of authorities: 
Hutchins v. Durham, 118-457. 

Persons occupying stalls in a town market-house, under license from town, are not tenants, 
but licensees merely. They do not acquire rights of tenants from year to year by being per- 
mitted to hold over after period covered by their license has expired, and may be summarily 
ejected at discretion of proper authorities: Ibid. 

Obstructing a street in keeping a market cart standing in the street for an hour and a half 
is not a nuisance per se: State v. Edens, 85-522. 


2675. Repair streets and bridges. The board of commissioners shall provide 
for keeping in proper repair the streets and bridges in the town, in the manner 
and to the extent they may deem best; may cause such improvements in the town 
to be made as may be necessary, and may apportion the same equally among the 
inhabitants, by assessments of labor or otherwise, and the citizens shall not be 
liable to work on the public roads without the limits of the town. When they 
determine to repair or improve by labor, they may appoint an overseer and 
compel such persons as are liable to perform duty on the public roads to work 
on the streets, in the manner and under the penalties provided in the general 
law for the reparation of the public roads. 

Rey., s. 2980; Code, s. 3803; R. C., c. 111, s. 16. 

See section 2793. 

Municipal corporations have the right to open public streets and to locate and construct 
necessary bridges over them, but the municipal authorities are the sole judges of the necessity 
or expediency: Comrs. v. Raeford, 178-337; Waynesville v. Satterthwait, 136-225; Stratford 
v. Greensboro, 124-127. Streets and public highways distinguished: Waynesville v. Satter- 
thwait, 136-225. 

The municipal authorities are charged with the duty of keeping the streets, sidewalks, drains, 
culverts, etc., in a reasonably safe condition, to the extent that this can be done by exercising 
proper and reasonable care and supervision: Sehorn v. Charlotte, 171-540; Foster v. Tryon, 
169-182; Smith v. Winston, 162-50; Bailey v. Winston, 157-253; Fitzgerald v. Concord, 140-110; 
Russell vy. Monroe, 116-720; Bunch vy. Edenton, 90-131. In the discharge of this duty they are 
the judges of the necessity and exercise a wide discretion; and the courts will not interfere 
unless there is a manifest abuse of discretion: Crotts v. Winston-Salem, 170-24; Jeffress v. 
Greenville, 154-490; Smith v. Hendersonville, 152-617; Tate v. Greensboro, 114-392; Stratford 
v. Greensboro, 124-127; Durham v. Riggsbee, 141-128; Spruill v. Columbia, 153-46. 

This power over streets can be delegated to a committee of the board: Tate v. Greensboro, 
114-392. 

The authorities of municipal corporations must provide the means and employ the agencies 
to perform the duties imposed upon them, and for neglect to do so may be liable in damages; 
but they are not required to perform such duties by their own labor: Threadgill v. Comrs., 
99-352. 

Duty and power of municipal authorities to prevent and abate nuisances and obstructions 
in public streets are ample and complete, and they may be held liable to party injured in con- 
sequence of their dereliction: Dillon v. Raleigh, 124-184. 

Where commissioners are empowered and required to let out repairing of streets of such 
town to lowest undertaker, and are authorized to lay a tax for repairing streets, and inhabitants 
of the town are, by same act, exempted from working on streets, it is not discretionary with 
such commissioners whether they will let out the streets and lay the tax, but they are indictable 
for failure to do so: State v. Comrs., 48-399. 

Where an act of a general assembly expressly authorizes the laying out a certain street across 
certain lands, owner of land cannot be heard to complain that street is not necessary for 
public purposes: Call v. Town of Wilkesboro, 115-337. An act authorizing the laying out of a 
certain street is not affected by a prior judgment of the superior court that such street is not 
a public necessity: Ibid. General assembly provided that a certain street should be located 
under the law providing for same in charter of town: Held, that this was not intended to 
restrict town to powers existing under its charter, but to regulate procedure in ascertaining 
most practical way of laying out street: Ibid. 
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FAILING TO PERFORM DUTY, LIABLE TO INDICTMENT. City authorities are 
liable to indictment for failing to keep streets in good repair: State v. Dickson, 124-871. 

An indictment against commissioners of a town for failing to do their duty as such, during 
a certain space of time therein set out, must aver the tenure and duration of their office: State 
v. Comrs., 48-399. 

An indictment against mayor and aldermen of a city for neglect of official duty in failing 
to remove obstructions from a street and to keep same in repair, is fatally defective if it fails 
to point out the particular public duty neglected, or to refer to the statute imposing it: State 
v. Fishblate, 83-654. 


CITY’S LIABILITY FOR DEFECTIVE STREETS, ETC.; FOR OBSTRUCTIONS IN 
STREET. The municipal corporation is liable for injury caused by its failure to exercise 
reasonable care to keep the streets and sidewalks in a reasonably safe condition: Sehorn v. 
Charlotte, 171-540; Seagraves v. Winston, 170-618; Alexander v. Statesville, 165-527; Smith 
v. Winston, 162-50; Bailey v. Winston, 157-253; Willis v. New Bern, 118-132; Bunch vy. Eden- 
ton, 90-481; Brown v. Durham, 141-249. 

Town is only responsible for negligent breach of duty, and to establish such responsibility 
it is not sufficient to show that a defect existed and an injury caused thereby. It must be 
further shown that officers ‘‘knew or by ordinary diligence might have discovered the defect, 
and its character was such that injuries to travelers therefrom might reasonably be antici- 
pated’’: Fitzgerald v. Concord, 140-110; Johnson v. Raleigh, 156-269; Seagraves v. Winston, 
167-206; s. ¢., 170-618; Foster v. Tryon, 169-182; Dowell v. Raleigh, 173-197; Revis v. Raleigh, 
150-348. The question of notice is generally one for the jury: Fitzgerald v. Concord, 140-110; 
Kinsey v. Kinston, 145-106; Foster v. Tryon, 169-182. 

The fact that a third person is responsible for the defect does not relieve the city of liability 
if it has failed to exercise reasonable care: Ridge v. High Point, 176-421; Hardy v. Construc- 
tion Co., 174-320; Gregg v. Wilmington, 155-18; Comrs. v. Indemnity Co., 155-219; Styron v. 
R. R., 161-78; Guthrie v. Durham, 168-573; Conway v. Ice Co., 169-577; Raleigh v. R. R., 129- 
265; Foy v. Winston, 126-381; Brown v. Louisburg, 126-701; Dillon y. Raleigh, 124-184. In 
the event of recovery against town for damages for one falling into excavation on sidewalk, it 
could hold the property owner responsible, as they are not joint tort feasors, and a release, 
for valuable consideration, to the party primarily liable, operates to discharge of the town: 
Brown vy. Louisburg, 126-701. See, also, Gregg v. Wilmington, 155-18; Guthrie v. Durham, 
168-5738. 

The fact that plaintiff knew of the defect is not negligence per se so as to prevent a re- 
covery: Duke v. Belhaven, 174-95; Darden vy. Plymouth, 166-492; Neal v. Marion, 129-345; 
Russell v. Monroe, 116-720. 

Burden of showing defects and dangers in the public streets, causing injury, and also notice 
thereof, express or implied, rests upon the plaintiff: Jones v. Greensboro, 124-310—burden of 
proving contributory negligence is on the defendant, Russell v. Monroe, 116-720. 

A town or city is not liable in damages for an injury caused through the slipping of person 
on its sidewalk on account of ice formed there at season of the year when such formation of 
ice might be reasonably anticipated: Cresler v. Asheville, 134-311. An ordinance requiring 
the owner of property to remove ice and snow from the sidewalk does not impose any civil 
liability for injury: Hartsell v. Asheville, 164-193. 

Step projecting out into the sidewalk is an obstruction, and length of time of such usage 
will not prevent liability: White v. New Bern, 146-447; but see Edwards v. Raleigh, 150-276. 
Permitting overhanging dead limbs to remain so as to fall on passers-by is negligence: Jones 
v. Greensboro, 124-310. Permitting brick to be piled in street, without light, but with suffi- 
cient passway, is negligence: Pinnix v. Durham, 130-360. 

As to action for negligence in having a defective bridge, see Brewster v. Eliz. City, 142-9— 
for permitting broken electric wires (where town owns lighting plant) to remain suspended 
in dangerous manner, Fisher v. Newbern, 140-506—for damages caused by drain being stopped 
up and allowed to remain until land overflowed, Williams v. Greenville, 130-93—for failure to 
protect pedestrians against sink holes made in course of improving streets, Willis v. Newbern, 
118-132—for damages caused by fireworks display ordered by town authorities, Love v. Raleigh, 
116-216. 

In action against town for injury sustained by falling into an unguarded excavation, facts 
held to show that plaintiff was guilty of contributory negligence, precluding recovery: Austin 
vy. Charlotte, 146-336; Myers v. Asheville, 165-703. 
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A town is required to keep a bridge suitable for such transit as may reasonably be ex- 
pected: Carter y. Leaksville, 174-561. A bridge and embankment so constructed as to cause a 
large volume of water to collect in the street, causing the death of a child by drowning, renders 
the city liable: Bell v. Greensboro, 170-179. 

Placing a hydrant on the edge of the sidewalk is not such an obstruction as to render the 
city liable for injury: Rollins v. Winston-Salem, 176-411. The falling of a ‘‘grandstand’’ 
erected on a town common for the convenience of the public in witnessing a parade does not 
render the town liable for the injury, such structure being erected with the consent but not 
under the direction of the town authorities: Morgan v. Tarboro, 174-104. A town is not 
liable for injury caused by persons using the street, as for playing baseball: Goodwin v. 
Reidsville, 160-411. 


CHANGE OF GRADE OF STREETS. Raising or lowering the grade of a street is within 
the discretion of the municipal authorities, and there is no liability for injury to the adjoining 
property unless there is negligence: Keener v. Asheville, 177-1; Bennett v. R. R., 170-389; Wood 
v. Land Co., 165-367; Hoyle v. Hickory, 164-79; s. ¢c., 167-619; Harper v. Lenoir, 152-723; 
Dorsey v. Henderson, 148-423, and cases cited. But the city cannot authorize a third person 
to make the change: Bennett v. R. R., 170-389—for effect of ratification by the city, see Wolfe 
v. Pearson, 114-621. 

A city is liable for the wrongful diversion of water from the street: Yowmans y. Hender- 
sonville, 175-574. 


STREET OBTAINED UNDER EMINENT DOMAIN. A municipal corporation has no 
right of eminent domain except as conferred by its charter or the general law: Lloyd v. Ven- 
able, 168-531—and where land is taken for a street, without such authority, the town is liable 
in damages, Ibid.; Quantz vy. Concord, 150-539. For general power of condemnation, see sec- 
tion 2792. 

No notice to landowner is necessary of commissioners’ intended action as to the laying 
out of street, but when compensation is fixed, landowner is entitled to notice and a hearing: 
State v. Jones, 139-613; Jeffress v. Greenville, 154-490. 

As soon as commissioners, in exercise of powers delegated to them, appropriated the land to 
a public street, they had the right to enter and open it without awaiting the payment of dam- 
ages: Ibid. ; 

A street commissioner of a city has no power to appropriate and take charge of land for a 
sidewalk for the city: Cannady v. Durham, 137-72. 

Condemnation of land for streets where land belonged to one for life and to others by con- 
tingent remainder: Miller v. Asheville, 112-759. 

Right acquired by city by condemnation of street and sidewalk is confined to public neces- 
sity and to uses for which property is taken or burdened with easement, and for any additional 
burden placed upon servient tenement compensation must be made: Brown v. Electric Co., 
138-533. The opening of the street must be for public benefit: Stratford v. Greensboro, 
124-127. 

Where the statute intends the aldermen shall have time for proper deliberation, and therefore 
the report of a jury was postponed for one week, city did not thereby lose its right of appeal: 
Sondley v. Asheville, 110-84. Requirement in town charter that report of appraisers shall lie 
in the mayor’s office for ten days for purposes of investigation and appeal, and that unless an 
appeal is taken from such report ‘‘the land so appraised shall stand condemned for the use 
of the town and the price fixed shall be paid,’’ etc., applies only to the procedure for fixing 
price to be paid, and means that if no appeal is taken from appraised value land shall stand 
condemned at such value, and appeal does not postpone the right of entry: State v. Jones, 
139-613. Provision in town charter that one appraiser shall be appointed by commissioners 
and landowner may appoint one and those two shall select a third, with a right of appeal to 
superior court, is valid, though it omits to provide for appointment of an appraiser if land- 
owner refuses, and though all the appraisers are freeholders of town: Ibid. 

In action for damages to buildings removed from land condemned for public use, special 
benefits from the improvements cannot be used as a set-off to such damages if such benefits 
were used as a set-off in the condemnation proceedings: Lamb v. Elizabeth City, 131-240. 

The right of eminent domain can be exercised only in the manner provided by the statute 
conferring it, and if there is a special provision in the charter it is to be followed: Clinton v. 
Johnson, 174-286; Stiles v. Franklin, 173-651; Eppley v. Bryson City, 157-487. 
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TITLE TO STREETS; DEDICATION. For a city to establish an easement in land for 
a street it must show that it acquired such easement in some recognized manner, as by con- 
demnation, dedication and acceptance, estoppel, or adverse possession for twenty years: New 
Bern vy. Wadsworth, 151-309. For what amounts to a dedication, see Tise vy. Whitaker, 146- 
374; Moore v. Meroney, 154-158. 

Where municipal corporation conveys land, bounded by established streets or alleys, and the 
grantee enters upon and improves it, subsequent conveyance by corporation of land covered by 
such streets or alleys, whereby easement of appurtenant owner is interfered with, is void: 
Moose v. Carson, 104-431. Owners of town lots, under grant of town, cannot be deprived of 
their easement appurtenant in the streets adjacent for the benefit of the town, nor can general 
assembly give such power: Ibid. 

When lots are sold with reference to a map or plat representing streets, parks, lots, etc., 
there is an irrevocable dedication of the streets, and the purchasers have the right to have 
them kept open: Wheeler v. Construction Co., 170-427; Sexton y. Elizabeth City, 169-385; 
Green v. Miller, 161-24; Bailliere v. Shingle Co., 150-627; Davis v. Morris, 132-435; Conrad 
v. Land Co., 126-776; Collins vy. Land Co., 128-563; Moose vy. Carson, 104-431. Acceptance 
by the town is not required to protect the purchasers: Hughes v. Clark, 134-457. And the 
town may accept at any time: Bailliere v. Shingle Co., 150-627; State v. Fisher, 117-733. Pur- 
chasers without notice of such dedication will be protected: Sexton v. Elizabeth City, 169-385; 
Green v. Miller, 161-24. 

The same rule applies where lots are sold with reference to a park, court or square: Conrad 
v. Land Co., 126-776. But where one of lots on the map is designated as ‘‘hotel site,’’ it is 
not such a dedication as prevents its use for some other purpose: Hanes y. Land Co., 129-311. 

A municipal corporation cannot, even with authority from the legislature, sell a street and 
deprive the property owner of his right therein: Moose v. Carson, 104-431; Southport v. Stanly, 
125-464; Turner v. Hillsboro, 127-153; Church v. Dula, 148-262; Moore v. Meroney, 154-158; 
but see Raleigh v. Durfey, 163-154 (sale of land used as a sidewalk). An alley is not neces- 
sarily a street, and the public have not necessarily a right to its use: Milliken vy. Denny, 135-19. 

Before the act of 1891, title to a street could be acquired against a municipal corporation 
by adverse possession, but not since that act: Threadgill v. Wadesboro, 170-641, and cases 
cited. See, also, section 435 and annotations, 

A municipal corporation cannot vacate a street without compensation to the property owners 
who have purchased with reference to it: Moore v. Meroney, 154-158; Moose v. Carson, 104-_ 
431; but see Crowell v. Monroe, 152-399. 

In an action against a municipality for damages for appropriation of plaintiff’s land for a 
street, defendant denied plaintiff's title: Held, that the burden of proving his ownership is 
upon the plaintiff: Fuller v. Elizabeth City, 118-25. 


ABUTTING OWNERS. In absence of evidence as to ownership of fee in a street of a city, 
presumption is that city has an easement only, and that fee remains in abutting owner: White 
v. Railroad, 113-610. City has same rights in a street which it controls by dedication as in 
one which has been granted or condemned; and the rights of the abutting proprietor are no 
greater in such street than if it had been granted or condemned: Tate v. Greensboro, 114-392— 
and the easement of the public is only to use the land as a street: White v. R. R., 113-610. 
Rights, powers and liability of a municipality extend equally to sidewalk as to the roadway, 
for both are parts of the street, and the abutting proprietor has no more right in the sidewalk 
than in the roadway: Hester v. Traction Co., 138-288. 

The owner of the land on which a street is located has every right and advantage in that 
part of it which is not required for public use: White v. R. R., 113-610. He has a right to 
compensation for. any additional burden placed on the land: Ibid.; Staton v. R. R., 147-428. 

The owner of a lot adjoining the street, who has acquired a right therein by reason of pur- 
chase with reference to the street, has an easement therein which cannot be interfered with 
without compensation: White y. R. R., 113-610. 

The abutting owner, who never owned the street nor acquired a right therein by contract, 
has a property right therein by reason of ownership of adjoining property, and is entitled to 
reasonable ingress and egress, light and air, and to compensation for any interference with 
this right: White v. R. R., 113-610; Staton v. R. R., 147-428; Butler v. Tobacco Co., 152-416; 
Hester v. Traction Co., 138-288. 

Abutting owner has property in shade trees standing along sidewalk which the law will pro- 
tect, and they may not be removed except where their removal is necessary for use of street as 
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a public highway: Brown y. Electric Co., 188-533; Tate v. Greensboro, 114-392; Wheeler v. 
Telephone Co., 172-9; Munday v. Newton, 167-656; Moore v. Power Co., 163-300; Jeffress v. 
Greenville, 154-490; Rosenthal v. Goldsboro, 149-128. 

An electric hoist 12 feet above the street is an obstruction which cannot be authorized by the 
municipal authorities: Guano Co. v. Lumber Co., 168-337. Liability of owner for moving a 
house in the street and interfering with telephone wires: Weeks v. Telephone Co., 168-468. 

The use of a street for laying pipes, etc., in furnishing water, lights, etc., does not impose 
any additional servitude beyond those reasonably included in the dedication of all streets: 
Smith v. Goldsboro, 121-350. A street railway is not an additional burden: Turner v. Public- 
Service Corp., 174-522; Hester v. Traction Co., 138-288. 

A steam railway along a street is an additional burden: Caveness v. R. R., 172-305; Staton 
v. R. R., 147-428; White v. R. R., 1138-610. An interurban railroad run by electricity is an 
additional burden: Kirkpatrick vy. Traction Co., 170-477. Telegraph and telephone lines are 
additional burdens: Brown y. Electric Co., 138-533; Hodges v. Telegraph Co., 133-225; Phil- 
lips v. Telegraph Co., 130-513; Wheeler v. Telephone Co., 172-9. 


ASSESSMENT FOR IMPROVEMENTS. Power to levy special assessments is derived 
solely from legislature, acting either directly or through its local instrumentalities, and courts 
will not interfere with exercise of discretion vested in legislature as to necessity for or manner 
of making such assessments, unless there is want of power, or the method adopted for assess- 
ment of benefits is so clearly inequitable as to offend some constitutional principle: Raleigh 
v. Peace, 110-32; Greensboro v. McAdoo, 112-359; Tarboro v. Staton, 156-504. 

Special assessments are constitutional, and are founded upon the principle that the adjoining 
land has received special benefit from the improvement: Raleigh v. Peace, 110-32; Marion y. 
Pilot Mountain, 170-118. It is considered as a branch of the taxing power: Ibid. 

It is not essential that the legislature should fix minute details in the exercise of the power, 
but a definite method should be fixed to estimate the assessments, with an opportunity to the 
property owner to contest the amount: Raleigh v. Peace, 110-32—and the method prescribed 
must be observed, Greensboro v. McAdoo, 112-359. 

The statute may require a taxing district to be fixed, and the expense to be estimated and 
apportioned: Asheville v. Trust Co., 143-360—may require application by a majority of the 
property owners subject to assessment, Schank ‘vy. Asheville, 154-40—popular vote is not re- 
quired, Lewis v. Pilot Mountain, 170-109. The assessment may be determined by actual ap- 
praisement or by the front-foot rule: Raleigh v. Peace, 110-32; Hilliard v. Asheville, 118-845; 
Kinston y. Loftin, 149-255. If, in applying any of the rules prescribed, it should appear to 
be manifestly unequal and oppressive, the courts may interfere: Kinston v. Wooten, 150-295. 
The law may limit the assessment to a certain per cent of the tax valuation: Charlotte v. 
Brown, 165-485. The property owner may waive the limitation: Charlotte vy. Alexander, 
173-515. 

Assessments may be levied for sewers: Justice v. Asheville, 161-62—for pipe lines for water, 
Felmet v. Canton, 177-52. 

When part of the street paving has been charged to a street railway, this should be deducted 
before making assessments: Morris v. Hendersonville, 168-400. 

Reasonable notice should be given to enable the property owner to appear and contest the 
assessment: Tarboro vy. Staton, 156-504; Kinston v. Loftin, 149-255. 

The assessment and levy have the effect of a judgment and lien, and cannot be attacked 
collaterally; there should be objection in apt time and an appeal: Schank vy. Asheville, 154-40. 
It is not a personal judgment against the owner, but a charge upon the property: Raleigh v. 
Peace, 110-32. 

The roadbed and right of way of a railroad are liable to assessment for local improvements: 
Comrs. v. R. R., 133-216. 

For statutory regulations as to assessments by municipal corporations, see sections 2710 et 
seq., and subchapter 3, Municipal Finance Act. 


2676. May abate nuisances. The board of commissioners may pass laws for 
abating or preventing nuisances of any kind, and for preserving the health of 
the citizens. 

Revy., s. 2929: Code, s. 3802; R. C., c., 111, s. 15. 


Require contractors to give bond. See chapter Liens, s. 2445. 
May establish public hospital. See chapter Public Hospitals. 
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An ordinance prohibiting bawdy houses as nuisances cannot declare what shall constitute a 
bawdy house nor the evidence to show violation:. State v. Webber, 107-962. An ordinance pro- 
hibiting steam sawmills in a town does not make them nuisances, and will not be enforced 
unless they actually become nuisances: Barger v. Smith, 156-323; s. ¢., 160-205. Dealing in 
second-hand clothing not necessarily a nuisance: State v. Taft, 118-1190. Ordinance may 
prohibit the keeping of hog-pens within certain limits: State v. Hord, 122-1092; State v. Rice, 
158-635—or permitting hogs to run at large in the town, Owen v. Williamston, 171-57. Stables 
in a town not nuisance per se, but an ordinance may regulate their location: State v. Bass, 
171-780. 

Where by private acts a board of health is instituted in whom is vested authority to make 
regulations and ordinances for preservation of health to be enforced by town commissioners, 
the commissioners must enforce these ordinances, and are without authority to enact similar 
ordinances of their own: State v. Beacham, 125-652. 

Ordinance prohibiting the swinging of gates to open on the sidewalk is valid: Knight v. 
Foster, 163-329. The municipal authorities may prohibit immoral exhibitions: Brewer v. 
Wynne, 163-319. Duty and powers of authorities to abate nuisances are ample: Dillon v. 
Raleigh, 124-184. 

If a citizen is injured by erection and maintenance of a nuisance on private premises in vio- 
lation of an ordinance, he has, in addition to right of criminal prosecution, a remedy either 
preventive by injunction or remedial by abatement: Hull v. Roxboro, 142-453. A municipal 
corporation is not liable in damages for failure to abate a nuisance, as where a building en- 
dangers other buildings from fire: Harrington y. Greenville, 159-632. For injuries caused by 
a nuisance wrongfully created in the exercise of governmental functions, a municipal corpora- 
tion is liable for the diminished value of property affected thereby, but not for personal in- 
juries: Hines v. Rocky Mount, 162-409, overruling Downs v. High Point, 115-182. See, also, 
Metz v. Asheville, 150-748; Williams v. Greenville, 130-93. 


Art. 5. Muwnicrpan TAXATION 


2677. Commissioners may levy taxes. The board of commissioners may annu- 
ally levy and cause to be collected for municipal purposes a tax not exceeding 
fifty cents on the hundred dollars, and one dollar and fifty cents on each poll, 
on all persons and property within the corporation, which may be liable to taxa- 
tion for state and county purposes; and may annually lay a tax on all trades, 
professions and franchises carried on or enjoyed within the city, unless other- 
wise provided by law; and may lay a tax on all such shows and exhibitions for 
reward as are taxed by the general assembly; and on all dogs, and on swine, 
horses and cattle, running at large within the town. 

Rey., s. 2924; Code, s. 8800; R. C., ce. 111, s. 18; 1862, c. 51. 

See subchapter III, Municipal Finance Act, s. 29638. 


PROPERTY AND POLL TAX. The right of taxation or assessment is a grant of sovereign 
power, and can only be exercised for public good, and not private benefits or for corporate gain, 
unless such gain be incident to public benefit: Hutton v. Webb, 124-749. A town has no right 
to impose any tax but such as is expressly authorized by its charter for purposes of revenue: 
State v. Bean, 91-554; Winston y. Taylor, 99-210; Winston v. Beeson, 135-271—and it is 
bound by the limitations therein, Cobb v. Elizabeth City, 75-1. 

Towns and cities are required to base their levies upon the assessment made for state and 
county purposes: Covington v. Rockingham, 93-134; State v. Irvin, 126-989. 

The limitations of this section do not apply to tax levy for necessary expense of water and 
sewer system: Underwood v. Ashboro, 152-641. 

A tax list made up by one who is not a member of the taxing body, but sho acts under its 
direction and as its agent, is not thereby made invalid: Covington v. Rockingham, 93-134. 

There is no restriction upon municipal taxation except that which the legislature imposes; 
the equation between property and poll does not apply: Swinson v. Mt. Olive, 147-611; Win- 
gate v. Parker, 136-369. See annotations under section 2678. 

Where the town levied a tax in excess of amount allowed in the original charter, an amend- 
ment or the general law might validate the levy: Wadesboro v. Atkinson, 107-317. Levy of 
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taxes is presumed to be regular and sufficient: Ibid. Act authorizing’ levy of a tax by a city 
on a particular date will be construed as authorizing levy on that date or within a reasonable 
time thereafter: State v. Worth, 116-1007. 

As to situs of personalty and realty for taxation, see Winston v. Salem, 131-404. For prop- 
erty subject to municipal taxation, see Hall v. Fayetteville, 115-281; Wiley v. Comrs., 111-397; 
Wood vy. Edenton, 106-151; Redmond v. Comrs., 106-122. 

Where a municipality has power to create a municipal debt, it has right, by necessary impli- 
cation, to levy the necessary taxes to pay it. The right to create a debt carries with it the 
duty to pay the same: Slocomb v. Fayetteville, 125-362; Charlotte v. Shepard, 122-602. 

Remedy for error in imposing taxes should be first sought by application to taxing body, 
upon whom ample powers are conferred for this purpose: Covington v. Rockingham, 93-134. 
Creditor is entitled to a peremptory mandamus requiring proper city authorities to levy and 
collect taxes upon property and polls within the city with which to pay his claim: Broadfoot 
v. Fayetteville, 124-478. It is not error in court below, in an action instituted against a munici- 
pal corporation for purpose of restraining such corporation from collecting an illegal tax, to 
allow all citizens, other than original plaintiff, to be made parties plaintiff: Cobb v. Elizabeth 
City, 75-1. Taxpayer may enjoin taxation to pay for opening street for benefit of individuals 
and not the public: Stratford v. Greensboro, 124-127. 

See sections 2691-2693, 2813. 


LICENSE OR PRIVILEGE TAXES. Tax on property and tax on privileges are distinct 
taxes, and both may be levied by towns under this section; and exemption from one of these 
taxes does not exempt from the other: Guano Co. v. Tarboro, 126-68. 

A license fee or tax as a revenue measure must be in accordance with the statute authorizing 
it; as a police regulation, it must be reasonable in amount: State v. Bean, 91-554. 

Municipality authorized to tax trades, professions, franchises and incomes is not bound to 
tax them uniformly as to amount: State v. Worth, 116-1007; State v. Powell, 100-525; Rosen- 
baum y. Newbern, 118-83. But reasonable classification may be made, and there must be no 
discrimination among persons in each class: State v. Williams, 158-611. Where several occu- 
pations conducted by one party, privilege tax on one does not prevent similar tax on another: 
Guano Co. v. Tarboro, 126-68. Brokers and pawnbrokers constitute distinct classes, and entirely 
different license taxes may be assessed upon them: Schaul v. Charlotte, 118-733. Word ‘‘trade’’ 
when used in defining power to tax, includes any employment or business for gain or profit: 
State v. Worth, 116-1007. 

Instances of licenses on trades and professions levied under different charters: Practicing 
attorneys, Wilmington v. Macks, 86-88; Holland y. Isler, 77-1—dealers in leaf tobacco, Win- 
ston v. Taylor, 99-210—manufacture and sale of ice, State v. Worth, 116-1007—-selling and 
delivering pictures, State v. Caldwell, 127-521—tobacco buyers, State v. Irvin, 126-989—tax 
on railroads, R. R. v. Reidsville, 101-404. 

The drummers’ section of the revenue act gives party licensed the right to sell commodities 
mentioned in any county of the state, without being liable to county or municipal tax: Latta 
v. Williams, 87-126. 

Under the charter of the city of Winston, dealers in trading stamps do not come within the 
provision of an ordinance taxing ‘‘gift enterprises’’: Winston v. Beeson, 135-271; Winston 
v. Hudson, 135-286. 

An ordinance requiring a license of liverymen, and providing that it shall include any per- 
sons making contract for hire in town, ‘‘or carry any person with a vehicle out of the town 
for hire,’’ is not only void as being unreasonable, but is unlawful as well: Plymouth v. Cooper, 
135-1. 

An ordinance imposing a tax on fertilizer agents or dealers is valid: Guano Co. v. New 
Bern, 158-354—on persons selling beef from wagons on the street, State v. Smith, 173-772— 
a tax upon soda fountains, Drug Co. v. Lenoir, 160-571—tax on restaurants, State v. Snipes, 
161-243—a tax of one dollar on each cow as a tax on dairymen, Asheyille v. Nettles, 164-315. 


2678. Taxes must be uniform and ad valorem. All taxes levied by any county, 
city, town, or township, shall be uniform and ad valorem upon all property in 
the same, except property exempted by the constitution. 


Rev., s. 2968; Const., Art. VII, s. 9. 
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The constitution provides that all taxes, whether levied for state, county, town or township 
purposes, shall be uniform, and allows no discrimination in favor of any class, person or in- 
terest, but requires that all things possessing value and subject of ownership shall be taxed 
equally, and by uniform rule: Puitt v. Comrs., 94-709; Edwards v. Cobb, 75-1; Jones v. Comrs., 
107-248. 

Provisions of constitution requiring taxes to be uniform apply to levying and payment of 
taxes, and not to the distribution of the revenue arising therefrom: Holton vy. Comrs., 93-430. 

The provision in state constitution requiring a proportional poll and property tax does not 
apply to municipal corporations: Wingate v. Parker, 136-369. 

Uniformity is not violated by a reasonable classification of those persons engaged in busi- 
ness and imposing the same tax upon all in each class: State v. Williams, 158-611; Rosen- 
baum v. New Bern, 118-83; State v. Worth, 116-1007; State v. Powell, 100-525—as by classi- 
fying merchants according to annual sales, Mercantile Co. v. Mt. Olive, 161-121. 


2679. Poll tax limitation. The equation of taxation described in the constitu- 
tion applying only to taxation levied for the ordinary purposes of the state and 
county, no poll tax shall be levied or collected by any city or town, except as 
hereinafter provided, in excess of two dollars for any or all purposes combined, 
and all acts levying or authorizing the levy of taxes for special purposes which 
contain authority to levy a poll tax in excess of two dollars in the aggregate 
for all purposes are hereby repealed or modified so as to restrict and provide 
that the poll tax for general purposes and special taxes combined shall never 
exceed two dollars: Provided, this section shall not be construed to affect and 
shall not affect the district or other special! school taxes and road taxes on the poll 
where they are now required to be levied by law: Provided further, that this 
section shall not affect any special act for the sale of bonds by municipalities 
where said bonds have been sold or voted for or authorized on or prior to the 
eleventh day of March, one thousand nine hundred and seven. This section shall 
not apply to the counties of Halifax, Beaufort, Cleveland, New Hanover, Burke, 
Catawba, Union, Randolph, Orange, Edgecombe, Pasquotank, and Rowan. 

1907, ¢. 935. 


2680. Tax lists taken. The mayor, or other suitable person, shall, by order of 
the commissioners, take the list of taxables in the town, in such manner and at 
such time as the commissioners shall prescribe. If any person fail to list his 
taxables within the time prescribed by the commissioners, he shall be liable to 
a double tax. 

Revise co Ouse ©O0C Ss OSU Gran OG Sale. 

Tax list made up by one who is not a member of the taxing body, but who acts under its 
direction and as its agent, is not thereby made invalid: Covington v. Rockingham, 93-134. 

Tax list in hands of officer to whom it has been delivered for collection of taxes has the 
force of a judgment and execution: Wilmington yv. Sprunt, 114-310. Right to add property to 


tax list: Smith vy. Dunn, 160-174. Municipal corporations take the valuation made by the 
county authorities: Guano Co. v. New Bern, 172-258. 


2681. Tax lists corrected. All tax lists, either county or municipal, which may 
be placed in the hands of any sheriff or tax collector, shall be at all times under 
the control of the authorities imposing the tax, and subject to be corrected or 
altered by them, and shall be open for inspection by the public, and upon 
demand by the authorities imposing the tax, or their successors in office, shall 
be surrendered to the lawful authorities for such inspection or correction. 

Rev., s. 2970; Code, s. 3823; 1870-1, c. 177, s. 2. 
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2682. Taxation of municipal bonds. All laws and clauses of laws heretofore 
passed exempting bonds issued by any municipal corporation of the state of 
North Carolina from state, county or municipal taxation are hereby repealed: 
Provided, that nothing herein shall be construed to prevent a municipality from 
exempting its bonds from its own taxation. 

Rey., s. 2976; 1905, ec. 582, 


2683. Dog tax. If any person residing in a town shall have therein any dog, 
and shall not return it for taxation, and shall fail to pay the tax according to 
law, the commissioners, at their option, may collect from the person so failing 
double the tax, or may treat such dog as a nuisance, and order its destruction. 

Rey., s. 2971; Code, s. 3815; R. C., c. 111, s. 24. 

For general dog tax, see Dogs. 

Statute empowering town authorities to require payment of a tax on dogs is constitutional. 
It is not an ad valorem but a specific tax for the privilege of keeping a dog within town, and 


if not paid by owner, dog may be treated as a nuisance and killed: Mowery v. Salisbury, 82- 
175; Newell v. Green, 169-462. 


2684. Monthly settlements by tax collector. Hach town and city constable, or 
any other officer authorized by any town or city to collect taxes, fines or pen- 
alties, shall make a monthly settlement of all moneys coming into his hands, 
with the town treasurer or other officer authorized to receive the same. 

Rey., s. 2972; Code, s. 3818 ; 1879, c. 194. 


Tax collector, having accepted and acted under such levy, cannot be heard to impeach its 
sufficiency: Wadesboro v. Atkinson, 107-317. 


2685. Punishment for failing to pay over taxes monthly. If any constable or 
collector of taxes for any town or city, or any other officer, shall fail to make 
settlement and full return of all moneys, penalties and fines coming into his 
hands each month with the town or city treasurer, or other officer authorized 
to receive the same, he shall be guilty of a misdemeanor. 

Rey., s. 3609; Code, s. 3814; 1879, c. 194, s. 2; 1881, c. 37. 

Section cited in Guano Co. v. Tarboro, 126-68. 


2686. Annual statement of taxes. The commissioners shall annually publish 
an accurate statement of the taxes, levied and collected in the town, together 
with a statement of the amount expended by them, and for what purpose. And 
any board of commissioners failing to comply with this section shall forfeit and 
pay one hundred dollars to any person who will sue for the same. 

Rey., s. 2973; Code, s. 8816; R. C., ce. 111, s. 25. ‘ 

Where a board of town commissioners has failed to comply with this section, their failure 


subjects them to penalty, from which they will not be relieved by their successors supplying the 
omission: Roberts v. Southern Pines, 125-172. 


2687. Publication of receipts and disbursements. Statements showing the 
receipts and disbursements of public money by municipal corporations, quasi- 
municipal corporations, and administrative boards of limited territorial jurisdic- 
tion, under grant of power from the state, shall be regularly published, as follows: 

1. The board of aldermen or other governing body of incorporated cities and 
towns having a population of three thousand or over shall cause to be published 
monthly or quarterly statements of all municipal receipts and disbursements, 
which shall be itemized and show from what source received and to whom and on 
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what account paid, and shall likewise cause to be published annually, at the end 
of each fiscal year, condensed and classified statements of such municipal re- 
ceipts and disbursements, showing the source from which received and the 
account on which expended. 

2. The boards of commissioners of all incorporated towns having a population 
of less than three thousand; boards of graded school trustees and other governing 
and administrative bodies of public school districts created by special act of the 
general assembly ; county boards of education; boards of road commissioners and 
fence commissioners charged with the supervision, maintenance and repair of 
public roads and fences; the governing bodies of all other quasi-municipal corpo- 
rations; all other administrative boards of limited territorial jurisdiction under 
grant of power from the state, charged with the receipt and disbursement of 
public money, and for the publication of whose receipts and disbursements no 
other provision is made by law, shall cause to be published annually, at the end 
of each fiscal year, statements of all receipts and disbursements of public money 
collected and expended. The statements shall be itemized in the manner pro- 
vided for itemizing the monthly and quarterly statements of municipal receipts 
and disbursements, and shall further contain a classified summary of such receipts 
and disbursements, showing the source from which received and the account on 
which expended. 

3. The statements above provided for shall be published in some newspaper 
having its place of publication, or which is of general circulation, in the city or 
town in which such public moneys are collected and expended. The cost of 
such publication shall not exceed one-half of one cent per word; but if no news- 
paper, as herein provided, will publish the statements at the rate named, the 
board of commissioners or other governing body shall, in their discretion, publish 
the statements by posting as notices at the courthouse door in the county and 
two other public places in the aE town, or district in which the money is col- 
lected and expended. 

INO, (es aexS INS) ee, alle 


Art. 6. Sazte or Municreat Property 


2688. Public sale by mayor and commissioners. The mayor and commissioners 
of any town shall have power at all times to sell at public outcry, after thirty 
days notice, to the highest bidder, any property, real or personal, belonging to 
any such town, and apply the “janet as they may think pes 

Rey., s. 2978; Code, s. 3824; 1872-3, ec. 112. 


This section does not extend to sale or lease of real estate which by terms of act of incor- 
poration is to be held in trust for use of town, or to such real estate as is devoted to govern- 
mental purposes, as city hall, market-house, etc. A special act is necessary in such case: 
Southport v. Stanly, 125-464; Turner v. Comrs., 127-154. 

Legislature could not authorize sale of streets in reference to which bordering property 
owners had located improvements: Southport v. Stanly, 125-464; Moose y. Carson, 104-431; 
Church y. Dula, 148-262; Moore v. Meroney, 154-158. 


2689. Sale by county commissioners. In any town where there is no mayor 
or commissioners, the board of county commissioners shall have the power given 
in the preceding section. 

Rey., s. 2979; Code, s. 38825; 1872-3, ec. 112, s. 2. 
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2690. Title made by mayor. The mayor of any town, or the chairman of any 
board of commissioners of any town or county, is fully authorized to make title 
to the purchaser of any property sold under this chapter. 

Rey., s. 2980; Code, s. 3826; 1872-3, ¢. 112, s. 3. 


Art. 7. Grnerat Municreat Drpsts 


2691. Popular vote required, except for necessary expense. No county, city, 
town, or other municipal corporation shall contract any debt, pledge its faith, 
or loan its credit, nor shall any tax be levied, or collected by any officer of the 
same, except for the necessary expenses thereof, unless by a vote of the majority 
of the qualified voters therein. 

Rey., s. 2974; Const., Art. VII, s. 7. 


CONSTITUTIONAL REQUIREMENTS. To enable municipal corporation to borrow 
money or loan its credit for any purpose, except for its necessary expenses, there must be an 
act of assembly passed and ratified, as required by constitution, authorizing it to submit propo- 
sition to the people, followed by an actual submission to and ratification by a majority of the 
qualified voters: Mayo v. Comrs., 122-5. The constitution does not prohibit the appropriation 
of funds in the treasury of a municipal corporation to the necessary expenses thereof—this 
prohibition is confined to the contracting of debts for objects there forbidden without the. 
sanction of a majority of qualified voters: Gardner v. New Bern, 98-228. 

It was competent for legislature by provision in railroad charter to authorize town to hold 
election upon issue of bonds, without in terms amending the town charter for that purpose: 
Glenn v. Wray, 126-730; Bank y. Comrs., 116-339; Jones v. Comrs., 107-265; Wood v. Oxford, 
97-227. 

An act annexing territory but containing no tax or debt features need not be passed accord- 
ing to constitutional requirement: Lutterloh v. Fayetteville, 149-65. 

Where commissioners of a town are authorized to fund its bonded indebtedness at higher 
rate of interest than original bonds bore, the portion of act authorizing increased rate of 
interest without a vote of the electors is void as contrary to art. 7, sec. 7, of the constitution, 
and only the principal of the bonds and interest from maturity of bonds can be recovered: 
Broadfoot v. Fayetteville, 128-529. 

When municipal corporation, by a valid act of general assembly and an affirmative vote of 
appreval by a majority of its qualified voters, has acquired right to create a debt and issue 
bonds therefor (section 14, article 2, of the constitution), such authority carries with it the 
power to levy taxes necessary to pay such bonds and the accruing interest thereon: Charlotte 
vy. Shepard, 122-602, overruling Charlotte v. Shepard, 120-411. 

Where legislature authorized city to issue bonds for necessary expenses, upon a vote of the 
people, and directed that they be sold for not less than par, and popular vote was had, but 
bonds could not be floated at par, and a subsequent act authorized city to ‘‘issue, sell and dis- 
pose of said issue of bonds,’’ and to pay a commission brokerage of not more than 6 per cent, 
their issuance created a valid indebtedness without a popular vote: Greensboro v. Scott, 
138-180. 

If an amendment in a material matter is made to bill levying tax, amended bill should be 
read over again three times in each house, with yea and nay vote on second and third readings 
entered on journals: Glenn v. Wray, 126-730; Guire v. Comrs., 177-516; Cottrell v. Lenoir, 
173-138; Claywell v. Comrs., 173-657; Burwell v. Lillington, 171-94. If the amendments do 
not materially change the amount nor the tax required, the bonds are valid: Wagstaff v. High- 
way Com., 177-354, and cases cited. 

The usual certificate of ratification of a bill levying a tax is conclusive only of the fact of 
ratification, but not of a compliance with article 2, section 14, of the constitution: Smathers 
v. Comrs., 125-480. 

There is no difference between making a contract binding a municipality for a long period 
of years, requiring the payment of a large yearly sum, and the issuing of bonds of the munici- 
pality to run a like period: Thrift v. Elizabeth City, 122-31. 
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The legislature has the power to impose restrictions upon the contract powers of a municipal 
corporation, and these must be complied with: Highway Com. v. Webb, 152-710; Burgin y. 
Smith, 151-561. j 


NECESSARY EXPENSES. The term is not limited to expenses incurred for purposes abso- 
lutely necessary to the existence of the municipality: Swindell v. Belhaven, 173-1. Water- 
works and electric lights are necessary expense: Swindell v. Belhaven, 173-1; Bain y. Golds- 
boro, 164-102; Davis v. Fremont, 135-538; Fawcett v. Mt. Airy, 134-125, overruling Edgerton 
v. Water Co., 126-93; Thrift v. Elizabeth City, 122-31; Mayo v. Washington, 122-5; Charlotte 
v. Shepard, 120-411. Waterworks and sewerage system: Hotel Co. y. Red Springs, 157-137; 
Underwood y. Ashboro, 152-641; Bradshaw v. High Point, 151-517; Greensboro vy. Scott, 138- 
181; Water Co. v. Trustees, 151-171. Cost of maintaining the streets: Jones v. New Bern, 
152-64; Hendersonville v. Jordan, 150-35; Comrs. v. Webb, 148-120; Tucker v. Raleigh, 75-271; 
Wilson vy. Charlotte, 74-748. Roads and bridges: Herring vy. Dixon, 122-420; Tate v. Comrs., 
122-812; but compare Comrs. v. DeRossett, 129-275. 

A municipal building is a necessary expense: Hightower v. Raleigh, 150-569. A market- 
house: LeRoy v. Elizabeth City, 166-93; Swinson v. Mt. Olive, 147-611; Smith vy. New Bern, 
70-14. Guard-house or jail: Mclin v. New Bern, 70-12. Paying officers, etc.: Gardner v. 
New Bern, 98-228. 

School buildings, support of public schools, etc., are not necessary expense for county or 
municipal corporation: Snider v. Jackson, 175-590; Stephens v. Charlotte, 172-564; Moran v. 
Comrs., 168-289; Sprague v. Comrs., 165-603; Gastonia v. Bank, 165-507; Ellis v. Trustees, 
156-10; Hollowell v. Borden, 148-255; Smith: v. School Trustees, 141-143; Rodman v. Wash- 
ington, 122-39. School orders not a necessary expense: Bear v. Comrs., 124-204. A building 
committee for a courthouse is not a necessary expense: Black v. Comrs., 129-122. Fireworks 
for public celebration not a necessary expense: Love vy. Raleigh, 116-296. 

What is a necessary expense is a question of law for the court; whether it will be incurred 
and the reasonable cost is for the municipal authorities: Hightower v. Raleigh, 150-569. See 
annotations under section 1325. 


POPULAR VOTE REQUIRED. The popular vote is required for all purposes not within 
the class of necessary expense, and the legislature cannot provide otherwise: Guire v. Comrs., 
177-516; Bank vy. Comrs., 116-339; Riggsbee v. Durham, 98-81; s. ¢., 99-341; Wood v. Oxford, 
97-227. 

Popular vote is not required for necessary expense, but the legislature may impose the restric- 
tion that the vote shall be taken: Guire v. Comrs., 177-516; Davis v. Lenoir, 178-668; Swindell 
v. Belhaven, 173-1; Cottrell v. Lenoir, 173-138; Bramham y. Durham, 171-196; Burwell v. 
Lillington, 171-94; Warsaw v. Malone, 159-573; Charlotte v. Trust Co., 159-388; Murphy v. 
Webb, 156-402; Ellison v. Williamston, 152-147; Jones v. New Bern, 152-64; Robinson v. 
Goldsboro, 135-382; Asheville v. Webb, 134-72; Wadsworth v. Concord, 133-587; Black v. 
Comrs., 129-121. 

The method of voting is within the power of the legislature, but in the absence of express 
direction the voter should be allowed to vote on a single proposition: Winston vy. Bank, 158- 
512. An amendment to the city charter in two particulars may be voted on as one proposition: 
Taylor v. Greensboro, 175-423. It is no defect to submit an issue of bonds for several purposes 
as one proposition, when the whole is for necessary expense: Briggs y. Raleigh, 166-149; Hotel 
Co. vy. Red Springs, 157-137. But when the question presented embodies two or more distinct 
and unrelated propositions, the voter should be given an opportunity to express his decision 
as to each: Winston vy. Bank, 158-512—and the different questions may be voted on in the 
same box, Smith v. Belhaven, 150-156. ; 

Tt is the duty of the municipal authorities to issue the call and give notice of the election: 
Tyson v. Salisbury, 151-468. An irregularity in giving notice or in conducting the election, 
which does not deprive the voter of his privilege or materially affect the result, will not invali- 
date the election: Hardee v. Henderson, 170-572; Hill v. Skinner, 169-405; Briggs v. Raleigh, 
166-149; Hendersonville v. Jordan, 150-35. 

It must appear that a majority of those who were qualified to vote voted for the proposition, 
unless it is a necessary expense: Sprague v. Comrs., 165-603, and cases cited above. 


“‘MAJORITY OF QUALIFIED VOTERS.’’ Registration list is prima facie evidence of 
who are qualified voters: Young v. Hendersonville, 129-422; Clark v. Statesville, 139-490. A 
qualified voter is one who is entitled to register as a voter, and who is also qualified to vote 
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after such registration: Railroad v. Caldwell, 72-492, 493—a registered voter. being one who 
has lawfully registered and paid his poll tax, Pace v. Raleigh, 140-65. Voter must register 
anew, when so required, in order to be a qualified voter: Clark yv. Statesville, 139-490. Other 
cases on the subject are: Harris v. Scarborough, 110-232; Riggsbee v. Durham, 99-341; Smith 
v. Wilmington, 98-343; Wood v. Oxford, 97-233; McDowell vy. Construction Co., 96-514; Mark- 
ham v. Manning, 96-132; Duke v. Brown, 96-127; Southerland v. Goldsboro, 96-49; Norment 
v. Charlotte, 85-387. 

It is sufficient if a majority of the qualified voters actually voted for the proposition, though 
the legislature required only a majority of the votes cast: Riggsbee v. Durham, 99-341; Wood 
v. Oxford, 97-227. Those who are authorized to hold the election and ascertain the result 
should examine the registration books and eliminate the names of all who are not entitled to 
vote: Ibid. The result of the election as declared by the proper officers is prima facie correct, 
but the courts may, upon proper action brought, ascertain and declare the true result: Ibid. 

Words ‘‘majority of the members-elect,’’ or ‘‘majority of the qualified voters,’’ are used 
in constitutions and laws to take the exercise of a particular power out of general rule, and 
make assent of majority of whole number necessary: Cotton Mills v. Comrs., 108-678. 

If it is for a necessary expense, the legislature may require only a majority of the votes 
cast, or may not require a vote to be taken: Davis v. Lenoir, 178-668, and cases cited. 


MUNICIPAL BONDS. As to conditions precedent to issuing of bonds; action by purchaser 
for value; injunction by taxpayer; retrospective statute, see Belo v. Comrs., 76-489. 

Bonds may be issued for necessary expense without popular vote: Swindell v. Belhaven, 
173-1; Warsaw v. Malone, 159-573; Murphy v. Webb, 156-402. A succeeding board may re- 
voke an order to issue bonds, if rights of third persons are not affected: Lucas v. Belhaven, 
175-124. 

An issue of bonds by town is valid as to the interest rate when town commissioners were 
vested with power to fix rate of interest, not exceeding six per cent, and records show that 
rate was fixed at five and one-half per cent, in discretion of commissioners: Lumberton vy. 
Nuveen, 144-303; Hotel Co. v. Red Springs, 157-137. Date of maturity of bonds may be left 
to discretion of commissioners within certain periods: Ibid. Coupons are part of the bonds 
and partake of their nature: Broadfoot v. Fayetteville, 124-478. 

That the rate of taxation is insufficient does not invalidate the bonds: Hotel Co. v. Red 
Springs, 157-137. That the county is to supplement school bonds, and there is no authority 
to do so, does not render bond issue void: Moran v. Comrs., 168-289. Failure to provide a 
sinking fund does not affect validity of bonds: Jones v. New Bern, 152-64. 

When bonds were to be issued for a railroad, and not to be delivered, but to become void, 
unless the road was completed within three years, there was no authority to extend the time: 
McCracken y. R. R., 168-62. 

Legislature may cure an irregularity in issuing bonds: Kinston v. Trust Co., 169-207. But 
where the constitutional authority does not exist, no act of the municipal authorities will 
operate as an estoppel: Glenn v. Wray, 126-730; Comrs. v. Payne, 123-432; Bank vy. Comrs., 
119-214; gs. ¢., 116-339; R. R. v. Comrs., 109-159. 

It is incumbent upon purchasers of state, county and municipal bonds to ascertain whether 
authority to issue them has been granted according to requirements of constitution: Comrs. 
v. Snuggs, 121-394; Bank v. Comrs., 116-339, and cases therein cited. 

Purchaser of municipal bonds for railroad subscription is not required, when inquiring into 
the election, to go further than to find, from certificate of registrar, that a majority of quali- 
fied voters of municipality had voted for subscription: Claybrook v. Comrs., 117-456. 

Purchaser of municipal bonds which, upon their face, refer to statute under which they are 
issued, is bound to take notice of statute and all its requirements: Claybrook v. Comrs., 114- 
453; Comrs. v. Call, 123-308; Lumberton v. Nuveen, 144-303; Highway Com. v. Malone, 166-1— 
and where there is an inherent constitutional defect in statute authorizing issue of bonds or in 
proceedings under which they are issued, a purchaser takes with notice, and there can be no 
such thing as an innocent holder, Claybrook v. Comrs., 114-453, 

Repeal of town charter and reincorporation does not invalidate bonds of town; time between 
not counted on plea of statute of limitations: Broadfoot v. Fayetteville, 124-478. 

For municipal bond issues generally, see subchapter 3, Municipal Finance Act. 


2692. Debts paid out of tax funds. Debts contracted by a municipal corpora- 
tion in pursuance of authority vested in it shall not be levied out of any prop- 
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erty belonging to such corporation and used by it in the discharge and execution 
of its corporate duties and trusts, nor out of the property or estate of any 
individual who may be a member of such corporation or may have property 
within the limits thereof. But all such debts shall be paid alone by taxation 
upon subjects properly taxable by such corporation : Provided, that whenever any 
individual, by his contract, shall become bound for such debt, or any person 
may become liable therefor by reason of fraud, such person may be subjected 
to pay said debt. 
Rey., s. 2975; Code, s. 3821; 1870-1, ¢. 90. 


See Winslow v. Comrs., 64-218; Hughes v. Comrs., 107-605, and cases cited; McCless v. 
Meekings, 117-34; Ellis v. Trustees, 156-10. 


2693. Debts limited to ten per cent of assessed values. It shall be unlawful for 
any city or town to contract any debt, pledge its faith or loan its credit for the 
construction of railroads, the support or maintenance of internal improvements 
or for any special purpose whatsoever, to an extent exceeding in the aggregate 
ten per cent of the assessed valuation of the real and personal property situated 
in such city or town. And the levy of any tax to pay any such indebtedness in 
excess of this limitation shall be void and of no effect. 

Rey., s. 2977; 1889, ec. 486. 

See Municipal Finance Act, subchapter III, s. 2948 (2). 


This section is constitutional: Wharton v. Greensboro, 146-356. The limitation does not 
apply to debts for necessary expense: Ibid.; s. ¢., 149-62; Underwood v. Ashboro, 152-641; 
Murphy v. Webb, 156-402. Section referred to: Hollowell v. Borden, 148-255; Cottrell vy. 
Lenoir, 148-137; Bain v. Goldsboro, 164-102. 


Art. 8. Pusuic Lisprarizs 


2694. Libraries established upon petition and popular vote. The governing 
body of any incorporated city or town, upon the petition of twenty-five per cent 
of the registered voters thereof, shall submit the question of the establishment of 
a free public library to the voters at the next municipal election. If a majority 
of votes cast on said question be in the affirmative, the board of aldermen or 
town commissioners shall establish the library or reading-room and levy and 
cause to be collected as other general taxes are collected a special tax of not 
more than ten cents on the hundred dollars of the assessed value of the taxable 
property of such city or town and not more than thirty cents on the poll. The 
fund so provided shall constitute the library fund, and shall be kept separate 
from the other funds of the city or town, to be expended exclusively upon such 
library. 

OL Coons EL 


2695. Library trustees appointed. For the government of such library there 
shall be a board of six trustees appointed by the governing body of the city or 
town, chosen from the citizens at large with reference to their fitness for such 
office; and not more than one member of the board of aldermen or town com- 
missioners shall be at any one time a member of said board. Such trustees 
shall hold their office for six years from their appointment, and until their suc- 
cessors are appointed and qualified: Provided, that upon their first appoint- 
ment under this article two members shall be appointed for two years, two 
for four years, and two for six years, and at all subsequent appointments, made 
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every two years, two members shall be appointed for six years. All vacan- 
cies shall be immediately reported by the trustees to the governing body and be 
filled by appointment in like manner, and, if in an unexpired term, for the resi- 
due of the term only. The governing body may remove any trustee for inca- 
pacity, unfitness, misconduct, or for neglect of duty. No compensation shall 
be allowed any trustee. 

TOME CMSs. 2. 


2696. Powers and duties of trustees. Immediately after appointment, such 
board of trustees shall organize by electing one of its members as president and 
one as secretary-treasurer, and such other officers as it may deem necessary. 
The secretary-treasurer before entering upon his duties shall give bond to the 
municipality in an amount fixed by the board of trustees, conditioned for the 
faithful discharge of his official duties. The board shall adopt such by-laws, 
rules and regulations for its own guidance and for the government of the library 
as may be expedient and conformable to law. It shall have exclusive control of 
the expenditure of all moneys collected for or placed to the credit of the library 
fund, and of the supervision, care, and custody of the rooms or buildings con- 
structed, leased, or set apart for library purposes. But all money received for 
such library shall be paid into the city treasury, be credited to the library fund, 
be kept separate from other moneys, and be paid out to the secretary-treasurer 
upon the authenticated requisition of the board of trustees through its proper 
officers. With the consent of the governing body of the city or town, it may 
lease and occupy, or purchase, or erect upon ground secured through gift or 
purchase, an appropriate building: Provided, that of the income for any one 
year not more than one-half may be employed for the purpose of making such 
lease or purchase or for erecting such building. It may appoint a librarian, 
assistants, and other employees, and prescribe rules for their conduct, and fix 
their compensation, and shall also have power to remove such appointees. It 
may also extend the privileges and use of such library to nonresidents upon such 
terms and conditions as it may prescribe. 

TOU CHSS,9Sa 3: 


2697. Annual report ef trustees. On or before the thirty-first day of Decem- 
ber of each year the board of trustees shall make a report to the governing body 
of the city or town, stating the condition of their trust, the various sums of 
money received from the library fund and all other sources, and how much 
money has been expended; the number of books and periodicals on hand, the 
number added during the year, the number lost or missing, the number of books 
loaned out, and the general character of such books; the number of registered 
users of such library, with such other statistics, information, and suggestions 
as it may deem of general interest. 

ialak, Ry, REG 


2698. Power to take property by gift or devise. With the consent of the gov- 
erning body of the city or town, expressed by ordinance or resolution, and within 
the limitations of this article as to the rate of taxation, the library board may 
accept any gift, grant, devise, or bequest made or offered by any person for 
library purposes, and may carry out the conditions of such donations. And the 
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city or town in all such cases is authorized to acquire a site, levy a tax, and pledge 
itself by ordinance or resolution to a perpetual compliance with all the terms and 
conditions of the gift, grant, devise, or bequest so accepted. . 

1911, ec. 83, s. 5. 


2699. Title to property vested in the city or town. All property given, granted, 
conveyed, donated, devised, or bequeathed to, or otherwise acquired by, any 
city or town for a library shall vest in and be held in the name of such city or 
town, and any conveyance, grant, donation, devise, bequest, or gift to or in the 
name of any public library board shall be deemed to have been made directly 
to such city or town. 

LOL G 83s s.04. 


2700. Library free. Every library established under this article shall be for- 
ever free to the use of the inhabitants of the city or town, subject to such rea- 
sonable regulations as the board of trustees may adopt. 

1911, ¢. 83, s. 6. 


2701. Ordinances for protection of library. The governing body of such city 
or town shall have power to pass ordinances imposing suitable penalties for the 
punishment of persons committing injury upon such library or the grounds or 
other property thereof, or for any injury to or for failure to return any book, 
plate, picture, engraving, map, magazine, pamphlet, or manuscript belonging 
to such library. 

1911, Cass, iS. 8: 


2702. Contract with existing libraries. The governing body of any city or 
town, when deemed best for the interest of the city or town, may, in lieu of 
supporting and maintaining a public library, enter into a contract with and 
make continuing appropriations of money to such library, associations or cor- 
porations as shall maintain a library or libraries, whose books shall be available 
without charge to the residents of such city or town, under such rules and regu- 
lations of said library associations or corporations as shall be approved by the 
governing body of such city or town. All money paid to such society or cor- 
poration under such contract shall be expended solely for the maintenance of 
such library, and for no other purpose. No city or town shall appropriate 
under this section in any year a total greater than one-fortieth of one per cent of 
the taxable value of such city or town according to the assessment of the previous 
year. 

Nothing in this section shall be construed to abolish or abridge any power or 
duty conferred upon any public library established by virtue of any city or 
town charter or other special act, or to affect any existing local laws allowing or 
providing municipal aid to libraries. 

1911, ¢. 83, ss. 9, 10; 1917, ¢. 215. 


Art. 9. Locat ImprovEMENTS 


2703. Explanation of terms. In this article the term ‘‘municipality’’ means 
any city or town in the state of North Carolina now or hereafter incorporated. 

‘‘Governing body’’ includes the board of aldermen, board of commissioners, 
council, or other chief legislative body of a municipality. 
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‘*Street improvement’’ includes the grading, regrading, paving, repaving, 
macadamizing and remacadamizing of public streets and alleys, and the construc- 
tion, reconstruction and altering of curbs, gutters and drains in public streets 
and alleys. 

‘‘Sidewalk improvement’’ includes the grading, construction, reconstruction 
and altering of sidewalks in public streets or alleys, and may include curbing 
and gutters. 

‘‘Local improvement’’ means any work undertaken under the provisions of 
this article, the cost of which is to be specially assessed, in whole or in part, upon 
property abutting directly on the work. 

‘“Frontage’’ when used in reference to a lot or parcel of land abutting directly 
on a local improvement, means that side or limit of the lot or parcel of land 
which abuts directly on the improvement. 

OL a COO Sens 


2704. Application and effect. This article shall apply to all municipalities. 
It shall not, however, repeal any special or local law or affect any proceedings 
under any special or local law for the making of street, sidewalk or other 
improvements hereby authorized, or for the raising of funds therefor, but shall 
be deemed to be additional and independent legislation for such purposes and 
to provide an alternative method of procedure for such purposes, and to be a 
complete act, not subject to any limitation or restriction contained in any other 
public or private law or laws, except as herein otherwise provided. 

19155,.€,.06,48. 2+ 


General effect of statute explained: Cottrell v. Lenoir, 173-138. A special act will control 
which limits the power of a municipal corporation and is inconsistent with this statute: Bram- 
ham yv. Durham, 171-196. 

See subchapter 3, Municipal Finance Act. 


2705. Publication of resolution or notice. Every resolution passed pursuant 
to this article shall be passed in the manner prescribed by other laws for the 
passage of resolutions. Whenever a resolution or notice is required by this article 
to be published, it shall be published at least once in a newspaper published in the 
municipality concerned, or, if there be no such newspaper, such resolution or 
notice shall be posted in three public places in the municipality for at least five 
days. 

1915, c. 56, s. 3. 


2706. When petition required. Every municipality shall have power, by reso- 
lution of its governing body, upon petition made as provided in the next suc- 
ceeding section, to cause local improvements to be made and to defray the 
expense of such improvements by local assessment, by general taxation, and by 
borrowing, as herein provided. No petition shall be necessary, however, for 
the ordering or making of private water, sewer and gas connections as herein- 
after provided. Nor shall a petition be necessary for the making of sidewalk 
improvements in those municipalities in which by other law or laws sidewalk 
improvements are authorized to be made without petition. 

1915, c. 56, s. 4. 


2707. What petition shall contain. The petition for a local improvement shall 
be signed by at least a majority in number of the owners, who must represent 
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at least a majority of all the lineal feet of frontage of the lands (a majority 
in interest of owners of undivided interests in any piece of property to be 
deemed and treated as one person for the purpose of the petition) abutting 
upon the street or streets or part of a street or streets proposed to be improved. 
The petition shall cite this article and shall designate by a general description 
the local improvement to be undertaken and the street or streets or part thereof 
whereon the work is to be effected. The petition shall be lodged with the clerk 
of the municipality, who shall investigate the sufficiency thereof, submit the 
petition to the governing body, and certify the result of his investigation. The 
determination of the governing body upon the sufficiency of the petition shall be 
final and conclusive. 
1915, c. 56, s. 5. 


2708. What resolution shall contain: 


1. Designate improvements. The preliminary resolution determining to make 
a local improvement shall, after its passage, be published. Such resolution 
shall designate by a general description the improvement to be made, and the 
street or streets or part or parts thereof whereon the work is to be effected, and 
the proportion of the cost thereof to be assessed upon abutting property and the 
terms and manner of the payment. 

2. Sidewalk umprovements. If such resolution shall provide for a sidewalk 
improvement, it may, in those municipalities in which the owners of the abut- 
ting property are required to make payment of the entire cost thereof, without 
petition direct that the owners of the property abutting on the improvement 
shall make such sidewalk improvement, and that unless the same shall be made 
by such owners on or before a day specified in the resolution, the governing 
body may cause such sidewalk improvement to be made. 

3. Affecting railroads. If the resolution shall provide for a street improve- 
ment, it shall direct that any street railway company or other railroad company 
having tracks on the street or streets or part thereof to be improved shall make 
such street improvement, with such material and of such a character as may be 
approved by the governing body, in that part of such street or streets or part 
thereof which the governing body may prescribe, not to exceed, however, the 
space between the tracks, the rails of the tracks, and eighteen inches in width 
outside of the tracks of such company, and that unless such improvement shall 
be made on or before a day specified in such resolution, the governing body will 
cause such improvement to be made: Provided, however, that where any such 
company shall occupy such street or streets under a franchise or contract which 
otherwise provided, such franchise or contract shall not be affected by this 
section, except in so far as may be consistent with the provisions of such fran- 
chise or contract. , 

4. Water, gas and sewer connections. If the resolution shall provide for 
a street or sidewalk improvement, it may, but need not, direct that the owners 
of all property abutting on the improvement shall connect their several premises 
with water mains, gas and sewer pipes located in the street adjacent to their 
several premises in the manner prescribed in such resolution, and that unless 
such owners shall cause connection to be made on or before a day specified in such 
resolution, the governing body will cause the same to be made. 


1915, c. 56, s. 6. 
y 1190 


2709 MUNICIPAL CORPORATIONS—Anrrt. 9 Ch. 56 


2709. Character of work and material. The governing body shall have power 
to determine character and type of construction and of material to be used in 
making a local improvement, and whether the work, where not done by owners 
of abutting property or by a street or other railroad company, shall be done by 
the forces of the municipality or by contract: Provided, that for the purposes of 
securing uniformity in the work the governing body shall always have the power 
to have all street paving done by the forces of the municipality or by contract 
under the provisions of this article. 

1915, c. 56, s. T. 


2710. Assessments levied: 


1. One-half on abutting property. One-half of the total cost of a street or 
sidewalk improvement made by a municipality, exclusive of so much of the cost 
as is incurred at street intersections and the share of railroads or street railways, 
shall be specially assessed upon the lots and parcels of land abutting directly on 
the improvements, according to the extent of their respective frontage thereon, 
by an equal rate per foot of such frontage, unless the petition for such street or 
sidewalk improvement shall request that a larger proportion of such cost, speci- 
fied in the petition, be so assessed, in which case such larger proportion shall be so 
assessed, and the remainder of such cost shall be borne by the municipality at 
large; but no assessment for streets and sidewalks shall be made against abutting 
property on any such street or sidewalk until said street or sidewalk has been 
definitely laid out and the boundaries of the same definitely fixed. 

2. Upon railroads. The cost of that part of a street improvement required 
to be borne by a railroad or street railway company, and made by the munici- 
pality after default by a railroad or street railway company in making the same, 
as hereinbefore provided, shall be assessed against such company, and shall be 
collected in the same manner as assessments are collected from abutting prop- 
erty owners, and such assessment shall be a lien on all of the franchises and 
property of such railroad or street railway company. 

8. For sidewalks. The entire cost of a sidewalk improvement required to be 
made by owners of property abutting thereon, and made by the municipality 
after default by such property owners in making the same, as hereinbefore pro- 
vided, shall be assessed against the lots and parcels of land abutting on that side 
of the street upon which the improvement is made and directly on the improve- 
ment, according to their respective frontages thereon, by an equal rate per foot 
of such frontage. 

4. Water, gas and sewer connections. The entire cost of each water, gas and 
sewer connection, required to be made by the owner of the property for or in 
connection with which such connection was made, but made by the municipality 
after default by such property owner in making the same, as hereinbefore pro- 
vided, shall be specially assessed against the particular lot or parcel of land for 
or in connection with which it was made. No lands in the municipality shall be 
exempt from local assessment.. 

1915, ec. 56, s. 8; 1919, c. 86. 

See annotations under section 2675, ‘‘assessment for improvements,’’ 


2711. Amount of assessment ascertained. Upon the completion of any local 
improvement the governing body shall compute and ascertain the total cost 
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thereof. In the total cost shall be included the interest paid or to be paid on 
notes or certificates of indebtedness issued by the municipality to pay the expense 
of such improvement pursuant to the provisions of this article and incident to 
the improvement and assessment therefor. The governing body must thereupon 
make an assessment of such total cost pursuant to the provisions of the preced- 
ing section, and for that purpose must make out an assessment roll in which 
must be entered the names of the persons assessed as far as they can ascertain the 
same, and the amount assessed against them, respectively, with a brief descrip- 
tion of the lots or parcels of land assessed. 

1915, c. 56, s. 9. 

See annotations under section 2675, ‘‘assessment for improvements.’’ 


2712. Assessment roll filed; notice of hearing. Immediately after such assess- 
ment roll has been completed, the governing body shall cause it to be deposited 
in the office of the clerk of the municipality for inspection by parties inter- 
ested, and shall cause to be published a notice of the completion of the assess- 
ment roll, setting forth a description in general terms of the local improvement, 
and the time fixed for the meeting of the governing body for the hearing of alle- 
gations and objections in respect of the special assessment, such meeting not to 
be earlier than ten days from the first publication or posting of said notice. 
Any number of assessment rolls may be included in one notice. 

1915, c. 56, s. 9. 


2713. Hearing and confirmation; assessment lien. At the time appointed for 
that purpose, or at some other time to which it may adjourn, the governing 
body, or a committee thereof, must hear the allegations and objections of all 
persons interested, who appear and may make proof in relation thereto. The 
governing body may thereupon correct such assessment roll, and either confirm 
the same or may set it aside, and provide for a new assessment. Whenever the 
governing body shall confirm an assessment for a local improvement, the clerk 
of the municipality shall enter on the minutes of the governing body the date, 
hour, and minute of such confirmation, and from the time of such confirma- 
tion the assessments embraced in the assessment roll shall be a lien on the real 
property against which the same are assessed, superior to all other liens and 
encumbrances. After the roll is confirmed a copy of the same must be deliv- 
ered to the tax collector or other officer charged with the duty of collecting 
taxes. 

1915, ¢..56, s. 9, 

See annotations under section 2675, ‘‘assessment for improvements.’’ 


2714. Appeal to the superior court. If a person assessed is dissatisfied with 
the amount of the charge, he may give notice within ten days after such con- 
firmation that he takes an appeal to the next term of the superior court of the 
county in which the municipality is located, and shall within five days there- 
after serve a statement of facts upon which he bases his appeal, but the appeal 
shall not delay or stop the improvements. The appeal shall be tried at the term 
of court as other actions at law. 


1915, c. 56, s. 9. 
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2715. Power to adjust assessments. The governing body may correct, cancel 
or remit any assessment for a local improvement, and may remit, cancel or 
adjust the interest or penalties on any such assessment. The governing body 
has the power, when in its judgment there is any irregularity, omission, error 
or lack of jurisdiction in any of the proceedings relating thereto, to set aside 
the whole of the local assessment made by it, and thereupon to make a reassess- 
ment. In such case there shall be included, as a part of the costs of the public 
improvement involved, all interest paid or accrued on notes or certificates of 
indebtedness, or assessment bonds issued by the municipality to pay the 
expenses of such improvement. The proceeding shall be in all respects as in 
case of local assessments, and the reassessment shall have the same force as if 
it had originally been properly made. 

1915, c. 56, s. 9. 


2716. Payment of assessment in cash or by installments. The property owner 
or railroad or street railway company hereinbefore mentioned shall have the 
option and privilege of paying for the improvements hereinbefore provided for 
in cash, or if they should so elect and give notice of the fact in writing to the 
municipality within thirty days after the notice mentioned in next succeeding 
section, they shall have the option and privilege of paying the assessments in not 
less than five nor more than ten equal annual installments as may have been 
determined by the governing body in the original resolution authorizing such 
improvement. Such installments shall bear interest at the rate of six per centum 
per annum from the date of the confirmation of the assessment roll, and in case 
of the failure or neglect of any property owner or railroad or street railway 
company to pay any installment when the same shall become due and payable, 
then and in that event all of the installments remaining unpaid shall at once 
become due and payable and such property and franchises shall be sold by the 
municipality under the same rules, regulations, rights of redemption and sav- 
ings as are now prescribed by law for the sale of land for unpaid taxes. The 
whole assessment may be paid at the time of paying any installment by payment 
of the principal and all interest accrued to that date. 

1915, c. 56, s. 10. 


2717. Payment of assessments enforced. After the expiration of twenty days 
from the confirmation of an assessment roll the tax collector or such other officer 
of the municipality as the governing body may direct so to do shall cause to be 
published in a newspaper published in the municipality, or if there be no such 
newspaper, shall cause to be posted in at least three public places therein, a 
notice that any assessment contained in the assessment roll, naming and describ- 
ing it, may be paid to him at any time before the expiration of thirty days from 
the first publication of the notice without any addition. In the event the assess- 
ment be not paid within such time the same shall bear interest at the rate of six 
per cent per annum from the date of the confirmation of the assessment roll and 
shall become due and payable on the date on which taxes are payable: Provided, 
that where an assessment is divided into installments one installment shall become 
due and payable each year on the date on which taxes are due and payable. 


1193 


2718 MUNICIPAL CORPORATIONS—Arr. 9 Ch. 56 


If any assessment or installment thereof is not paid when due, it shall be subject 
to the same penalties as are now prescribed for unpaid taxes, in addition to the 
interest herein provided for. 

1915, c. 56, s. 11. 

See annotations under section 2675, ‘‘assessment for improvements.’’ 


2718. Assessments in case of tenant for life or years. Whenever any real 
estate is in the possession or enjoyment of a tenant for life, or a tenant for a 
term of years, and an assessment is laid or levied on said property by any city, 
town, county, township, municipal district, or the state, to cover the cost of 
permanent improvements ordered put thereon by the law or the ordinances of 
stich city or town, township, or municipal district, such as paving streets and 
sidewalks, laying sewer and water lines, draining lowlands, and permanent 
improvements of a like character, which constitute a lien upon such property, 
the amount so assessed for such purposes shall be paid by the tenant for life or 
for years, and the remaindermen after the life estate, or the owner in fee after 
the expiration of tenancy for a term of years, pro rata their respective inter- 
ests in said real estate. 

OTE Cai (a sows 


2719. Interests of parties ascertained. In calculating the respective interests 
of a tenant for life and the remainderman in fee, the duration of the life ten- 
ancy should be ascertained and the expectation of life of the tenant as is pro- 
vided by law by the mortuary table, as near as may be justly and fairly done. 

TOTES Cy (Saas 


2720. Lien of party making payment. If the assessment, after same shall be 
laid or levied, shall all be paid by either the tenant for life or the tenant for 
a term of years, or by the remainderman, or the owner in fee, the party paying 
more than his pro rata share of the same shall have the right to maintain an 
action in the nature of a suit for contribution against the delinquent party to 
recover from him his pro rata share of such assessment, with interest thereon 
from the date of such payment, and be subrogated to the right of the city, town, 
township, municipal district, county, or the state, to a hen on such property 
for the same. 

IO Ko te fst BS 


2721. Money borrowed to be paid out of assessment. At any time before the 
cost of any local improvement shall be computed and ascertained as provided in 
this article, the governing body may from time to time by resolution authorize 
the treasurer to borrow money to the extent required to pay the cost of any 
such improvement or to repay any money borrowed under this section with 
interest thereon. The resolution authorizing any such loan or loans may pro- 
vide for the issue of notes or certificates of indebtedness of the municipality, 
or both, payable either on demand or at a fixed time, not more than six months 
from the date thereof, and bearing interest not exceeding six per centum per 
annum. Said notes or certificates may be sold at public or private sale, or 
pledged as security for temporary loans, as the governing body may by such 
resolution direct. Any temporary indebtedness incurred under the authority of 
this section, with the interest thereon, may be paid out of moneys raised by the 
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issue and sale of ‘‘local improvement bonds’’ or ‘‘assessment bonds,’’ or both, 
to be issued and sold as hereinafter provided, or may be included in the annual 
tax levy. 

1915, c. 56, s. 12. 

See Municipal Finance Act, subchapter III, ss. 2934, 2935. 


2722. Assessment books prepared. After the governing body of the munici- 
pality has levied the assessment against the property abutting upon the street 
or streets, the city clerk or person designated shall prepare from such assess- 
ment roll and deliver to the tax collector or person designated a well bound book 
styled Special Assessment Book, which shall be so ruled as to conveniently show: 

1. Name of owner of such property. 

2. The number of lot or part of lot and the plan thereof if there be a plan. 

3. The frontage of said lot. 

4. The amount that has been assessed against such lot. 

5. The amount of such installments and the day on which installments shall 
become due. 

Such book shall be indexed according to the names of the owners of the prop- 
erty, and entries of all payments or partial payments shall be immediately entered 
upon said book when made, and said book shall be open to the inspection of any 
citizen of the municipality. 

1915, c. 56, s. 18. 


2723. Local improvement bonds issued. Whenever an assessment for any local 
improvement has been confirmed, the governing body may by resolution direct 
that the amount and proportion of the expense of such improvement which shall 
be borne by the municipality at large shall be raised by the issuance of bonds of 
the municipality to be known as ‘‘local improvement bonds.’’ Such bonds 
shall be payable at such time or times, not exceeding thirty years from their 
date, as the governing body shall determine. There shall be raised annually by 
tax upon all the taxable property of the municipality, after the issuance of any 
such bonds, a sum sufficient to meet and pay the interest thereon as the same 
becomes due, and a sum to be paid into a sinking fund which will, together with 
the accumulations thereof, provide a fund sufficient to meet and pay the prin- 
cipal of said bonds at maturity: Provided, however, that if such bonds be made 
payable in annual installments substantially equal in amount, the first of which 
installments shall be payable within two years from the date of such bonds and 
the last within twenty years of such date, the governing body authorizing such 
bonds, in lieu of providing for a sinking fund to meet the principal of such bonds, 
shall cause to be raised by taxation in each year in which an installment of prin- 
cipal shall be payable, or in the next preceding year, an amount sufficient to 
meet said installment, in addition to the annual tax during the life of the bonds 
to provide for the payment of the interest accruing thereon. The municipal- 
ity’s share of two or more improvements may be included in a single issue of 
local improvement bonds. 

1915, c. 56, s. 14. 

See Municipal Finance Act, subchapter III, ss. 2989, 2940, 2941, 2959. 


The fact that this indebtedness may ultimately be paid by the sale or collection of assess- 
ment bonds does not change its character as an indebtedness of the municipal corporation: 
Cottrell vy. Lenoir, 173-138; Charlotte v. Trust Co., 159-388. 
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2724. Assessment bonds issued. Whenever an assessment for any local im- 
provement has been confirmed, and twenty days have elapsed since the first 
publication of notice of such confirmation, the governing body may by resolu- 
tion direct that the amount and proportion of the expense of such improvement 
which has been assessed upon the abutting property, or any part of such expense, 
shall be raised by the municipality by the issuance of its bonds, to be known as 
‘fassessment bonds.’’ Such bonds shall be made payable in not less than five 
and not more than ten substantially equal annual installments, the last of which 
shall become due not less than five nor more than ten years after the issuance of 
the bonds. All moneys derived from the collection of assessments upon which 
assessment bonds are predicated, collected after the passage of the resolution 
authorizing such bonds, shall be placed in a special fund, to be used only for the 
payment of the principal and interest of assessment bonds issued under this sec- 
tion, and if at the time of the annual tax levy for any year in such municipality it 
shall appear that such fund will be for any cause insufficient to meet the prin- 
cipal and interest of such bonds maturing in such year, the amount of the defi- 
ciency shall be included in such tax levy. The amount of the assessments for 
two or more improvements may be included in a single issue of assessment bonds. 

1915, ¢c. 56, s. 15. 

See Municipal Finance Act, subchapter III, ss. 2989, 2940, 2941, 2942, 2952. 

See Cottrell v. Lenoir, 173-138; Charlotte v. Trust Co., 159-388. 


2725. Form of bonds; sale. Bonds authorized to be issued by this article shall 
be of such denomination, bear such rate of interest, not exceeding six per centum 
per annum, and be payable at such places, and be in such form as the governing 
body may by resolution provide. Such bonds shall be signed by the mayor or 
other chief executive officer, and the clerk of the municipality issuing them, and 
shall bear the seal of such municipality. Coupons attached to such bonds shall 
bear the facsimile signature of one or more of said officers. Such bonds may be 
either coupon bonds or registered bonds, or coupon bonds with the privilege of 
registration as to principal only, or of conversion into bonds registered as to 
both principal and interest. They may be sold at public or private sale, but for 
not less than their par value. They shall recite that they are issued pursuant 
to the authority of this article and of the resolution authorizing the issuance 
thereof, which shall be conclusive evidence of their validity and of the regularity 
of their issuance. 

1915, c. 56, s. 16. 

See Municipal Finance Act, subchapter III, ss. 2954, 2955. 


2726. Power to provide for payment. The full faith and credit of a munici- 
pality shall be pledged for the payment of the principal and interest of all of 
its local improvement bonds, assessment bonds, notes and other obligations issued 
under this article. For the purpose of paying such principal. and interest the 
governing body shall have power to levy sufficient taxes upon all the taxable prop- 
erty in the municipality and to borrow money temporarily upon notes of the 
municipality in anticipation of taxes of the same or the succeeding fiscal year. 

1915, c. 56, s. 17. 

See Municipal Finance Act, subchapter III, s. 2959. 
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2727. Bonds issued without popular vote validated. All bonds heretofore 
issued or proceedings taken by any city or town in substantial compliance with 
the provisions of this article are hereby validated, notwithstanding that the 
question of issuing bonds was not submitted to the voters of such city or town, 
and every such city or town is authorized to continue such proceedings to issue 
bonds or other obligations, as provided in this article, without submitting to the 
voters or taxpayers of such city or town the question of issuing such bonds. 

TR ce, ihe DREAMT Cohea ls Sacicpea Ie 

See annotations under section 2691, ‘‘municipal bonds.’’ 


2728. Popular vote not required in certain cases. Notwithstanding anything 
contained in any law heretofore enacted, whether general, special, private, or 
local, it shall be lawful for any city or town to borrow money, contract debts, and 
issue bonds or other evidence of indebtedness for necessary expenses without the 
assent of the voters or taxpayers of such city or town, in all cases where the 
whole or at least one-fourth of the cost of the improvements or properties for 
which the money is borrowed, debt incurred, or bonds or other evidences of 
indebtedness issued, has heretofore been or is hereafter to be specially assessed 
upon abutting property or other property deemed benefited by the making of 
such improvement or the acquisition of such properties. 

AOL CHAS, 8. tos 


For general regulations as to issuing bonds, see subchapter III, Municipal Finance Act, 
and as affecting this article, see s. 2966. 


See annotations under section 2691, ‘‘municipal bonds.’’ 


Arr. 10. Inspection or METERS 


2729. Inspectors appointed. In every city or town in the state of North 
Carolina where is furnished, for pay, electricity, gas or water by meter measure, 
the governing body of the city or town may appoint some competent person to 
act as inspector of meters, whose duty it shall be to inspect and test such meters 
and to carry out the provisions of this article as herein provided. 

E909, Co oO, Sete 


2730. Time of appointment; oath, bond, and compensation. Such appoint- 
ment, if made, shall be made at the first meeting in May of each year of such 
governing body, subject to the power of such city or town authorities to remove 
such appointee in the manner provided for the removal of its other appointees 
and to fill the vacancy caused by such removal. The compensation of such 
inspector shall be fixed and shall be paid by the city or town so appointing him, 
and such inspector shall upon his appointment take oath before the mayor of 
said city or town that he will faithfully perform the duties herein imposed upon 
him, and the governing body of the city or town may require the inspector to 
give bond in such sum as they may fix for the faithful discharge of his duties. 

1909, c. 150, s. 2. 


2731. Apparatus for testing meters provided. Every person, firm, corpora- 
tion or municipality furnishing for pay electricity, gas or water by meter mea- 
sure in any city or town having appointed an inspector of meters, as aforesaid, 
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shall provide and keep a suitable and proper apparatus for testing and proving 
the accuracy of the meters to be so furnished for use, by which apparatus all 
such meters shall be tested at their rated capacity. 

1909, ce. 150, s. 3. 

For special provision for Durham county, see 1919, c. 158. 


2732. Meters tested before installed. No person, firm, or corporation or 
municipality furnishing for pay electricity, gas or water by meter measure shall 
hereafter furnish, install and put in use any such meter in any city or town 
having appointed an inspector of meters, as aforesaid, until such meter shall first 
have been inspected and found correct by such inspector, and it shall be the 
duty of such inspector to test the same upon the written request of such proposed 
furnisher. No meter now in service shall be required to be taken out for test, 
except where there is doubt as to its accuracy and upon the written request of 
the consumer, as herein provided. 

1909, c. 150, s. 4. 

For special provision for Durham county, see 1919, ce. 158. 


2733. Inspection made upon complaint. When any consumer, by meter, of 
electricity, gas or water in any city or town having appointed an inspector of 
meters, as aforesaid, doubts the accuracy of such meter and desires to have the 
same tested, such consumer may file with the inspector of meters a written com- 
plaint of the meter and request that the same be tested, and shall at the same 
time deposit with the furnisher the sum of one dollar to cover the expense of 
taking out and replacing such meter, and thereupon it shall be the duty of such 
inspector as soon as practicable to accurately test said meter in the presence of 
and jointly with the authorized agent of the furnisher, and also in the presence 
of the complainant, if he so desires, and shall give to both the complainant and 
to the furnisher a written report of such test and the result thereof. 

1909, ¢. 150, s. 5. 

For special provision for Durham county, see 1919, ec. 158. 


2734. Repayment of deposit. If upon such test the meter is found to be 
incorrect, in that it registers more than two and one-half per cent too fast— 
that is, more than two and one-half per cent more electricity, gas or water than 
it should, then and in that event the furnisher shall return to the complainant the 
one dollar deposit and shall promptly properly adjust and repair the meter 
or furnish a correctly adjusted meter; but if upon such test the meter shall not 
register more than two and one-half per cent too fast—that is, more than two 
and one-half per cent more than it ought to—the one dollar deposit shall be 
retained by the furnisher to cover the expense of taking out and replacing the 
meter. 

1909, c. 150, s. 6. 

For special provision for Durham county, see 1919, ec. 158. 


2735. Adjustment of charges. If upon such test the meter shall register 
more than two and one-half per cent too fast, as above defined, the furnisher 
shall reimburse the complainant at the rate at which the meter registers too fast 
for a period of one month back; but if upon such test the meter shall be found 
to be incorrect, in that it registers more than two and one-half per cent too slow— 
that is, more than two and one-half per cent less electricity, gas or water than it 
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should—then and in that event the complainant shall, in addition to the amount 
already charged him, pay at once to the furnisher at the rate at which the meter 
is too slow for a period of one month back, and the furnisher shall have the same 
rights for collecting such additional sum as is provided for the collecting of the 
past due and unpaid bills for electricity, gas or water, as the case may be. 

1909, c. 150, s. 7. 


Gas and electric light bills must show reading of meters, see Commerce and Business 
in State, s. 5082. 


Ordinance authorizing city as owner of water system to use meters or flat rate charges: 
Richardson v. Greensboro, 174-540. 


2736. Standard of accuracy. Any such meter having been tested and found 
to be not more than two and one-half per cent too slow nor more than two 
and one-half per cent too fast, as above defined, shall be considered correct, and 
such inspector shall so mark or stamp such meter and report the same to the 
governing body of the city or town. 

1909, c. 150, s. 8: 


2737. Free access to meters. Nothing in this article shall be so construed 
as to prevent any furnisher of electricity, gas or water from having free access 
to the meters. 

LOO Como Oyesc oO; 


Art. 11. Reeuuation oF Burinpines 


2738. Chief of fire department. There is hereby created in the incorporated 
cities and towns of the state, where not already established by their charters, 
the office of chief of fire department. 

Rey., s. 4815; 1901, c. 677, s. 1. 


2739. Election and compensation. The governing body of every incorpo- 
rated city and town, when no provision is made in their charters for such office, 
shall elect a chief of fire department, fix his term of office, prescribe his duties 
and obligations, and see that he is reasonably remunerated by the city or town 
for the services required of him by law. They may change his duties and com- 
pensation from time to time, not inconsistent with the duties prescribed in this 
article. Where the governing body fails or neglects to perform such duty, the 
insurance commissioner shall call it to their attention and if necessary bring the 
matter before the proper court. Nothing herein may prevent any person elected 
hereunder from holding some other position in the government of the city or 
town. 

Rey., ss. 2981, 4816; 1901, c. 677, s. 2; 1905, c. 506, s. 4; 1915, c. 192, s. 1. 


This is a governmental function, and a failure on the part of the city to exercise it does not 
render it liable in damages: Harrington v. Greenville, 159-632. 


2740. Duties of chief of fire department. The chief of the fire department 
shall perform the duties required of him by this article; where such duties are 
not prescribed by the charters or governing body of incorporated cities and 
towns, it shall be his duty to preserve and care for the fire apparatus, have 
charge of the fighting and putting out of all fires, make annual reports to the 
city municipal governments, seek out and have corrected all places and condi- 
tions dangerous to the safety of the municipality from fire, look after buildings 
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being erected with a view to their safety from fires, and do and perform the 
other duties prescribed by the governing boards of the several municipalities. 
Reyv., ss. 4815, 4817; 1901, c. 677, ss. 1, 3. 


2741. Local inspector of buildings. The chiefs of fire departments herein- 
before provided for shall also be local inspectors of buildings for the cities or 
towns for which they are appointed and shall perform the duties required herein 
and shall make all reports required by the insurance commissioner, and shall 
make all inspections and perform such duties as may be required by the state 
law or city or town ordinance or by the said insurance commissioner: Provided, 
however, that any city or town may appoint and reasonably remunerate a local 
inspector of buildings, in which case the chief of fire department shall be 
relieved of the duties herein imposed. 

Rev., Ss. 2982; 1905, ec. 506, s. 6; 1915, e. 192, s. 2. 


2742. Town aldermen failing to appoint inspectors. If the aldermen or com- 
missioners of any city or town shall fail or refuse to appoint a chief of the fire 
department, or shall fail or refuse to reasonably remunerate him, they shall be 
cuilty of a misdemeanor. This section shall not apply to the aldermen or com- 
missioners of any city or town, where such city or town is by law exempt from 
the law regulating and controlling the erection and inspection of buildings. 

Rey., s. 3607; 1905, ¢. 506, s. 4. 


2743. Town officers; inspection of buildings. If any chief of any fire depart- 
ment or local inspector of buildings shall fail to perform the duties required of 
him by law or shall give a certificate of inspection without first making the 
inspection required by law, or shall improperly give a certificate of inspection, 
he shall be guilty of a misdemeanor. 

Rey., s. 3610; 1905, c. 506, s. 5; 1915, c. 192, s. 17. 


2744. Electrical inspectors. The governing body of any incorporated city or 
town may in their discretion appoint an electrical inspector in addition to the 
building inspector, and when said electrical inspector is so appointed he shall do 
and perform all things herein set out for the building inspector to do and per- 
form in regard to electrical wiring and certificates for same, and in such cases 
the building inspector shall be relieved of such duties. 

Rey., s. 2983 ; 1905, c. 506, s. 33. 


2745. Deputy inspectors. All duties imposed by this article upon the building 
inspector may be performed by a deputy appointed by such inspector. 
Rev., s. 2984; 1905, c. 506, s. 32. 


2746. Fire limits established. The governing body of all incorporated cities 
and towns shall pass ordinances establishing and defining fire limits, which shall 
include the principal business portion of the cities and towns. 

Rey., s. 2985; 1905, ¢. 506,.s. 7. 


Towns by express grant of authority or under general welfare clause may impose fire limits: 
State v. Johnson, 114-846; State v. Lawing, 164-492; State v. Shannonhouse, 166-241. 


2747. Punishment for failing to establish fire limits. If the aldermen or 
commissioners of any city or town shall fail or refuse to establish and define the 
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fire limits for such town according to law, they shall be guilty of a misdemeanor. 
This section shall not apply to aldermen or commissioners of those towns which 
are exempt from the law governing the inspection of buildings. 

Reyv., s. 3608; 1905, c. 506, s. 7. 


2748. Building permits. Before a building is begun the owner of the prop- 
erty shall apply to the inspector for a permit to build. This permit shall be 
given in writing and shall contain a provision that the building shall be con- 
structed according to the requirements of the building law, a copy of which shall 
accompany the permit. As the building progresses the inspector shall make as 
many inspections as may be necessary to satisfy him that the building is being 
constructed according to the provisions of this law. As soon as the building 
is completed the owner shall notify the inspector, who shall proceed at once to 
inspect the said building and determine whether or not the flues and the build- 
ing are properly constructed in accordance with the building law. If the build- 
ing meets the requirements of the building law the inspector shall then issue to 
the owner of the building a certificate which shall state that he has complied with 
the requirements of the building law as to that particular building, giving 
deseription and locality and street number if numbered. The inspector shall 
keep his record so that it will show readily by reference all such buildings as 
are approved. The inspector shall report to the insurance commissioner every 
person neglecting to secure such permit and certificate, and also bring the 
matter before the mayor, recorder or municipal court for their attention and 
action. 

Reyv., s. 2986; 1905, c. 506, s. 26; 1915, c. 192, s. 3. 


Reasonable regulations as to permits may be enforced: State v. Tenant, 110-609. Inspector 
may grant permits to repair: State v. Hubanks, 154-628. Mandamus may issue for granting 
a building permit, but the city is not liable in damages: Clinard v. Winston-Salem, 173-356. 


2749. Material used in construction of walls. The walls of all buildings in 
cities or towns where this article applies, other than frame or wooden buildings, 
shali be constructed of brick, iron or other hard, incombustible material. All 
rules, regulations and requirements contained in the building law, or set out in 
this article in regard to the erection of buildings, or any part thereof, shall apply 
also where any building or walls, or any part thereof, is proposed to be raised, 
altered, repaired or added to, in order that the objects of the law may be accom- 
plished and deficiencies and menaces to the safety of the city or town may not be 
made or perpetuated. 

Rev., s. 2987 ; 1905, c. 506, s. 9; 1915, c. 192, s. 4. 


2750. Frame buildings within fire limits. Within the fire limits of cities and 
towns where this article applies, as established and defined, no frame or wooden 
building shall be hereafter erected, altered, repaired, or moved except upon 
the permit of the building inspector, approved by the insurance commissioner. 

Rey., s. 2988 ; 1905, c. 506, s. 8; 1915, c. 192, s. 5. 

See section 2748. 


2751. Thickness of walls. The walls of warehouses, stores, factories, livery- 
stables, hotels or other brick or stone buildings for business purposes in cities or 


76 1201 


2752 MUNICIPAL CORPORATIONS—Arr. 11 Ch. 56 


towns where this article applies, except fireproof buildings where the frame- 
work is of steel, shall conform to the following schedules: 


MINIMUM 
HEIGHT OF BUILDING. THICKNESS IN INCHES OF WALL. 
1st 2d 38d 4th ~=—sSth 
One; stony Dullding yeaa a eo Se eo eee ee ee 138 a af ig 5 
iTwo-story ,building yess. sesso pate See Ree She eS aC 13 = a = 
Whrée-StOLy SOUL Nn pe. sees sone Seek tee ae ee ee ee oe 17 Aly¢ 13 = aS 
Hour-Storys DULL Gin hee ss Sek ee ee ee 22 aby 17 13 ia 
Hive-story building 2 & ae Sra rd es Ts ere eres 26 22 17 17 13 


The walls of all brick or stone buildings over five stories high shall be thirteen 
inches thick for the top story and increasing four inches in thickness for each 
story below to the ground, the increased thickness of each story to be utilized 
for beam and girder ledges. All top story walls must extend through and eight- 
een inches above the roof in parapets not less than thirteen inches thick and 
coped with terra-cotta, stone, cast-iron or cement. Upon written application 
approved by the building inspector the insurance commissioner may, where he 
deems it advisable, allow decreased thickness in walls of concrete, or in brick 
walls where such thickness is compensated for by pilasters. The roofs of all 
buildings named in this section shall be of metal, slate or tile or gravel or other 
standard fireproof roofing. 

Rey., s. 2989 ; 1905, c. 506, s. 10; 1915, c. 192, s. 6. 


2752. Foundation of walls; openings and doors protected. In all buildings 
mentioned in the preceding section there shall be prepared a proper and sub- 
stantial foundation, and no foundation shall be less than one foot below the 
exposed surface of the ground, and no foundation shall rest on any filling or 
made ground, and the breadth of the foundation of the several parts of any 
building shall be proportioned so that as near as practicable the pressure shall 
be equal on each square foot of the foundation, and cement mortar shall be used 
in the masonry of all foundations exposed to dampness. No opening or door- 
way shall be cut through a party or fire wall of a brick or stone building with- 
out a permit from the inspector, and every such door or opening shall have top, 
bottom and sides of stone, brick or iron, shall be closed by two sets of standard 
metal-covered doors (separated by the thickness of the wall) hung to rabbeted 
iron frames or to iron hinges in brick or stone rabbets, shall not exceed ten feet 
in height by eight feet in width, and every opening other than a doorway shall 
be protected in a manner satisfactory to the inspector. 

Rev., s. 2990; 1905, c. 506, s. 11. 


2753. Metallic stand-pipes required. All business buildings being more than 
fifty-six feet high, covering an area of more than five thousand superficial feet, 
also all buildings exceeding eighty feet in height, shall have a four-inch or larger 
metallic stand-pipe within or near the front wall extending above the roof and 
arranged so that engine hose can be attached from the street, such riser to have 
two and one-half inch hose coupling on each floor. The building inspector may, 
with the approval of the insurance commissioner, allow two or more stand-pipes 
of smaller size and proper hose coupling, provided they are of such sizes and 
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number as to be at least equivalent in service to the large stand-pipes required. 
All hose coupling shall conform to the size and pattern adopted by the fire 
department. 

Rey., s. 2991; 1905, c. 506, s. 12; 1915, c. 192, s. 7. 


2754. Construction of joists. The ends of joists or beams entering a brick 
wall shall be cut not less than three-inch bevel so as not to disturb the brickwork 
by any deflection or breaking of the joists or beams. All such joists or timbers 
entering a party or division wall from opposite sides shall have at least four 
inches of solid brickwork between the ends of such timbers or joists. 

Rey., s.. 2992 ; 1905, ¢c. 506, s. 138. 


2755. Chimneys and flues. All fireplaces and chimneys in stone or brick walls 
in any building hereafter erected and any chimneys or flues hereafter altered or 
repaired shall have the joints struck smooth on the inside, and the firebacks of 
all fireplaces hereafter erected shall be not less than eight inches in thickness of 
solid masonry, the chimney walls to be not less than four inches thick, the top 
of the chimney to extend not less than five feet above the roof for flat roofs and 
two feet above the ridge of any pitched roof. No woodwork or timber shall be 
placed under any fireplace or under the brickwork of any chimney. All floor 
beams, joists and headers shall be kept at least two inches clear of any wall 
enclosing a fire flue or chimney breast. 

Rey., s. 2993 ; 1905, c. 506, s. 14. 


2756. Chimneys not built on wood. No chimney shall be started or built upon 
a beam of wood or floor, the brickwork in all cases to start from the ground with 
proper foundation. In no ease shall a chimney be corbeled out more than three 
inches from the wall, and in all cases corbeling shall consist of at least five courses 
of brick, the corbeling to start at least three feet below the bottom of the flue. 
Rey., s. 2994; 1905, c. 506, s. 16. 


2757. Construction of flues. All flues shall extend at least three feet above the 
roof and always above the comb of the roof, and shall be coped with well-burnt 
terra-cotta, stone, cast-iron or cement. In all buildings hereafter erected the 
stone or brickwork of all flues and the chimney shafts of all furnaces, boilers, 
bakers’ ovens, large cooking ranges, and laundry stoves, and all flues used for 
similar purposes shall be at least eight inches in thickness, with the exception of 
smoke flues, which are lined with fire-clay lining or cast-iron. These may be four 
inches in thickness, but this shall not apply to metal stacks of boiler-houses where 
properly constructed and arranged at a safe distance from wood or other inflam- 
mable material. All buildings hereafter erected shall have smoke flues con- 
structed either in walls of eight inches thickness or with smoke flues lined with 
cast-iron or fire-clay lining, the walls of which may be four inches in thickness, 
the lining to commence at the bottom of the flue or at the throat of the fireplace 
and be carried up continuously the entire height of the flue. All joints shall be 
closely fitted and the lining shall be built in as the flue or flues are carried up. 
All chimneys which shall be dangerous in any manner whatever shall be repaired 
and made safe or taken down. 


Rey., s. 2995; 1905, c. 506, s. 17. 
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2758. Hanging flues. Hanging flues (that is, for the reception of stovepipes 
built otherwise than from the ground) shall be allowed only when built according 
to the following specifications: The flue shall be built four inches thick of the best 
hard brick, laid on flat side, never on edge, extending at least three feet above the 
roof and always above the comb of the roof, lined on the inside with cast-iron or 
fire-clay flue lining from the bottom of the flue to the extreme height of the flue, 
and ends of all such lining pipes being made to fit close together and the lining 
pipe being built in as the flue is carried up. If the flue starts at the ceiling and 
receives the stovepipe vertically it shall be hung on iron stirrups, bent to come 
flush with the bottom of ceiling joints. All flues shall have a proper and suffi- 
cient support at their base, and in no case shall they be supported even partially 
by contact in passing through partitions, ceilings, or roofs. Flues not lined as 
above shall be built from the ground eight inches thick of the best hard brick 
with the joints struck smooth on the inside. 

Rey., s. 2996; 1905, c. 506, s. 18; 1915, c. 192, s. 8. 


2759. Flues cleaned on completion of building. The flues of every building 
shall be properly cleaned and all rubbish removed and the flues left smooth on the 
inside upon the completion of the building. 

Rev., s. 2997; 1905, c. 506; s. 19. 


2760. Construction of stovepipes. No stovepipe shall pass through any roof, 
window or weatherboarding, and no stovepipe in any building with wood or 
combustible floors, ceiling or partitions shall enter any flue unless such pipe shall 
be at least twelve inches from such floors, ceiling or partitions, unless same is 
properly protected by metal shield, in which case the distance shall not be less 
than six inches. In all cases where stovepipes pass through wooden partitions of 
any kind or other woodwork they shall be guarded by either a double collar of 
metal with at least three inches air space and holes for ventilation or by a soap- 
stone or burnt-clay ring not less than one inch in thickness extending through 
the partition or other woodwork. If any chimney, flue or heating apparatus on 
any premises shall, in the opinion of the inspector, endanger the premises, the 
inspector shall at once notify in writing the owner or agent of said premises. 
If such owner or agent fails for a period of forty-eight hours after the service 
of said notice upon him to make such chimney, flue or heating apparatus safe he 
shall be liable to a fine of not less than ten dollars nor more than fifty dollars 
for each day that the condition remains uncorrected. 

Rev., s. 2998 ; 1905, c: 506, s. 20; 1915, c. 192, s. 9. 


The word stovepipe refers to a metal pipe and has no application to the earthen or terra- 
cotta flues into which the pipe is inserted: Fowle v. R. R., 147-491. 


2761. Height of foundry chimneys. Iron cupola or other chimneys of foun- 
dries shall extend at least ten feet above the highest point of any roof within a 
radius of fifty feet of such cupola or chimney. 

Rey., s. 2999 ; 1905, c. 506, s. 22. 


2762. Steam pipes, how placed. No steam pipes shall be placed within two 
inches of any timber or woodwork unless the timber or woodwork is protected by 
a metal shield; then the distance shall not be less than one inch. * All steam pipes 
passing through floors and ceilings or laths and plastered partitions shall be pro- 
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tected by a metal tube one inch larger in diameter than the pipe, and the space 
shall be filled in with mineral wool, asbestos or other incombustible material. 
Rey., s. 3000; 1905, c. 506, s. 21. 


2763. Electric wiring of houses. The electric wiring of houses or buildings 
for lighting or for other purposes shall conform to the regulations prescribed 
by the organization known as National Board of Fire Underwriters. In order 
to protect the property of citizens from the dangers incident to defective electric 
wiring of buildings, it shall be unlawful for any firm or corporation to allow any 
electric current for the purpose of illuminating any building belonging to any 
person, firm or corporation to be turned on without first having had an inspection 
made of the wiring by the building inspector and having received from the inspec- 
tor a certificate approving the wiring of such building. It shall be unlawful for 
any person, firm or corporation engaged in the business of selling electricity to 
furnish any electric current for use for illuminating purposes in any building or 
buildings of any person, firm or corporation, unless the said building or build- 
ings have been first inspected by the inspector of buildings and a certificate 
given as above provided. The fee that shall be allowed said inspector of buildings 
for the work of such inspection of electrical wiring shall be one dollar for each 
building inspected, to be paid by the person applying for the inspection. 

Rey., s. 8001; 1905, c. 506, s. 23. 


For special provision for inspection and fees in the town of Graham, Alamance county, 
see 1907, c. 673; and for special provision in Wake county, see P. L. Ex. Sess. 1918, c. 262. 


2764. Quarterly inspection of buildings. Once in every three months the 
local inspector of buildings shall make a personal inspection of every building 
within the fire limits, and shall especially inspect the basement and garret, and 
he shall make such other inspections as may be required by the insurance com- 
missioner and shall report to the insurance commissioner all defects found by 
him in any building upon a blank furnished him by the insurance commis- 
sioner. The building inspector shall notify the owner or occupant of buildings 
of any defects, and notify them to correct the same within a reasonable time. 

Reyv., s. 8002; 1905, c. 506, s. 25; 1915, c. 192, s. 10. 


2765. Annual inspection of buildings. At least once in each year the local 
inspector shall make a general inspection of all buildings in the corporate limits 
and ascertain if the provisions of this article are complied with, and the local 
inspector alone or with the insurance commissioner or his deputy shall at all times 
have the right to enter any dwelling, store or other building and premises to 
inspect same without molestation from any one. It shall be the duty of the local 
building inspector to notify the occupant and owner of all premises of any defects 
found in this general inspection, and see that they are properly corrected. 

Rey., 8. 3003; 1905, c. 506, s. 29; 1915, c. 192, s. 11. 


2766. Record of inspections. The local inspector shall keep the following rec- 
ord: A book indexed and kept so that it will show readily by reference all such 
buildings as are approved; that is, name and residence of owner, location of 
building, how it is to be occupied, date of inspection, what defects found and 
when remedied and date of building certificate; also a record which shall show 
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the date of every general inspection, defects discovered and when remedied; also 
a record which shall show the date, cireumstances and origin of every fire that 
occurs, name of owner and occupant of the building in which fire originates, the 
kind and value of property destroyed or damaged; also a record of inspection 
of electrical wiring and certificate issued. 

Rey., s. 3004; 1905, c. 506, s. 30. 


2767. Reports of local inspectors. The local inspector shall report before the 
fifteenth of February of each year the number and dates of general and quarterly 
inspections during the year ending the thirty-first day of December upon blanks 
furnished by the insurance commissioner, and furnish such other information and 
make such other reports as shall be called for by the insurance commissioner. 

Rey., s. 8005; 1905, c. 506, s. 31; 1915, c. 192, s. 12. 


2768. Fees of inspector. For the inspection of every new building, or old 
building repaired or altered, the local inspector shall charge and collect an 
inspection fee before issuing the building certificate, as follows: Two dollars for 
each one-story mercantile storeroom, livery-stable or building for manufacturing, 
and fifty cents for each additional story, and for other buildings twenty-five 
cents per room; but the inspection fee shall in no case exceed five dollars. The 
building inspector shall be paid an adequate salary by the city or town for the 
quarterly and annual inspection of buildings as provided for in this article, and 
also for the duties under this section where the fees are collected and paid into 
the treasury of the municipality. 

Rey., s. 3006; 1905, c. 506, s. 27; 1915, c. 192, s. 13. 

For special provision for the town of Graham, Alamance county, see 1907, e. 673. 


2769. Care of ashes, waste, etc. Ashes shall be removed in metal vessels and 
unless moved by city drays shall be stowed in brick, stone or metal receptacles or 
removed by owner to a place not less than fifteen feet from any wooden building 
or fence. Oily rags and waste shall be kept in closed metal vessels and shall be 
removed from building daily. Unslacked lime shall not be left exposed to the 
weather in or near a building. Stoves or ranges shall not be nearer to unpro- 
tected woodwork than two feet and the floors under them shall be protected by 
metal or sand box. 

Rey., s. 3007; 1905, c. 506, s. 24. 


2770. Ordinances to enforce the law. No provision of this article shall be 
held to repeal the power of any incorporated city or town to make and enforce 
any further rules and regulations under the powers granted in their several 
charters, and said cities and towns may pass ordinances for the enforcement of 
any provision of this article. 

Rev., s. 8008 ; 1905, c. 506, s. 34. 

Ordinance to enforce building regulations: State v. Eubanks, 154-628. 


2771. Defects in buildings corrected. Whenever the local inspector finds any 
defects in any new building, or finds that said building is not being constructed 
or has not been constructed in accordance with the provisions of this law, or 
that an old building because of its condition is dangerous and likely to cause 
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a fire, it shall be his duty to notify the owner of the building of the defects or 
the failure to comply with this law, and the owner or builder shall immedi- 
ately remedy the defect and make the building comply with the law. The 
owner or builder may appeal from the decision of the local inspector to the 
insurance commissioner. 

Rey., s. 3009; 1905, c. 506, s. 28; 1915, c. 192, s. 14. 


2772. Owner of building failing to comply with law. If the owner or builder 
erecting any new building, upon notice from the local inspector, shall fail or 
refuse to comply with the terms of the notice by correcting the defects pointed 
out in such notice, so as to make such building comply with the law as regards 
new buildings, he shall be guilty of a misdemeanor, and shall be fined not exceed- 
ing fifty dollars. Every week during which any defect in the building is will- 
fully allowed to remain after notice from the inspector shall constitute a sepa- 
rate and distinct offense. 

Rey., s. 3798 ; 1905, c. 506, s. 28; 1915, c.,192, s. 18. 


2773. Unsafe buildings condemned. Every building which shall appear to 
the inspector to be especially dangerous because of its liability to fire or in case 
of fire by reason of bad condition of walls, overloaded floors, defective construc- 
tion, decay or other causes shall be held to be unsafe, and the inspector shall 
affix a notice of the dangerous character of the structure to a conspicuous place 
on the exterior wall of said building. No building now or hereafter built shall 
be altered, repaired or moved, until it has been examined and approved by the 
inspector as being in a good and safe condition to be altered as proposed, and 
the alteration, repair or change so made shall conform to the provisions of 
the law. 

Rev., s. 3010; 1905, c. 506, s. 15; 1915, c. 192, s. 15. 

Section referred to in State v. Eubanks, 154-628. 


2774. Punishment for allowing unsafe building to stand. If the owner of any 
building which has been condemned as unsafe and dangerous by any local 
inspector, after being notified by the inspector in writing of the unsafe and 
- dangerous character of such building, shall permit the same to stand or continue 
in that condition, he shall forfeit and pay a fine of not less than ten nor more 
than fifty dollars for each day such building continues after such notice. 

Rev., s. 3802; 1905, c. 506; s. 15; 1915, ce. 192, s. 19. 


2775. Removing notice from condemned buildings. If any person shall 
remove any notice which has been affixed to any building by the local inspector 
of any city or town, which notice shall state the dangerous character of the 
building, he shall be guilty of a misdemeanor, and be fined not less than ten nor 
more than fifty dollars for each offense. 

Rey., s. 3799; 1905, c. 506, s. 15. 


2776. To what towns applied. This article shall apply only to incorporated 
cities and towns of over one thousand inhabitants according to the last United 
States census, and such other cities and towns in the state as shall by a vote of 
their board of aldermen or governing body adopt this article. 

Rev., s. 3011; 1905, c. 506, s. 35; 1915, c. 192, s, 16. 
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SUBCHAPTER II. MUNICIPAL CORPORATION ACT OF 1917 
Arr. 12. Oprration or Act 


2777. Explanation of terms. The following words and phrases as used in 
this act shall, unless a contrary intention clearly appears, have the following 
“meanings, respectively: The phrase ‘‘regular municipal election’’ shall mean the 
biennial election of municipal officers for which provision is made in this act. 
The phrase ‘‘qualified voter’’ shall mean any registered qualified voter. The 
words ‘‘officer’’ and ‘‘officers,’’ when used without further qualification or 
description, shall mean any person or persons holding any office in the city or in 
charge of any department or division of the city. The said words when used in 
contrast with a board or members of a board, or with division heads, shall mean 
any of the persons in sole charge of a department of the city. The word ‘‘ordi- 
nance’’ shall mean an order of the governing body entitled ‘‘ordinance,’’ and 
designed for the regulation of any matter within the jurisdiction of the goy- 
erning body as laid down in this act. The word ‘‘city’’ shall mean any city, 
town, or incorporated village. 

1917, c. 186, sub-ch. 15, s. 1. 


This act was passed after the adoption of the constitutional amendment of 1916 for the 
purpose of providing by general law for the organization and government of cities and towns: 
Kendall vy. Stafford, 178-461. 


2778. Effect upon prior laws. Nothing in this act shall operate to repeal any 
local or special act of the general assembly of North Carolina relating to cities, 
towns, and incorporated villages, but all such acts shall continue in full force 
and effect and in concurrence herewith, unless hereafter repealed or amended in 
manner provided for in this act. The provisions of this act shall not be con- 
strued to repeal the provisions as to cities and towns contained in subchapter I 
of this chapter, except in case they are inconsistent with this act. The pro- 
visions of this act, so far as they are the same as those of existing general laws, 
are intended as a continuation of said laws and not as new enactments, and so 
far as they give general powers to cities are supplementary to and additional 
to the special charters of cities which have not such powers, unless inconsistent 
with or repugnant thereto, and a repetition of such powers if already possessed 
by cities by virtue of special charters. The provisions of this act shall not affect 
any act heretofore done, liability incurred, or right accrued or vested, or affect 
any suit or prosecution now pending or to be instituted to enforce any right or 
penalty or punish any offense. Subject to the foregoing provisions hereof, all 
laws or parts of laws in conflict with this act are hereby to the extent of such 
conflict repealed. 

191%, c./1362'sub-ch. 1.7 s412 


This act does not change the provisions of existing charters: Kendall v. Stafford, 178-461; 
Clinton v. Johnson, 174-286. 


Art. 13. Organization UnprErR tun Act 


2779. Municipal board of control. The municipal board of control shall be 
composed of the secretary of state, the attorney-general, and the chairman of 
the corporation commission. The attorney-general shall be chairman and the 
secretary of state shall be secretary of such board. 


1917, c. 186, sub-ch. 2, s. 4. 
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2780. Number of persons and area included. Any number of persons, not 
less than fifty, at least twenty-five of whom shall be freeholders or homesteaders, 
and twenty-five qualified voters living in the area proposed to be incorporated, 
which area shall have an assessed valuation of real property of at least twenty- 
five thousand dollars according to the last preceding assessment for taxes, and 
shall not be a part of the area included in the limits of any city, town, or incor- 
porated village already or hereafter existing, may be organized into a town upon 
compliance with the method herein set forth. 

1917, c. 136, sub-ch. 2, s. 1. 


2781. Petition filed: 

1. What petition must show. <A petition signed by a majority of the resi- 
dent qualified electors and a majority of the resident freeholders or homesteaders 
of the territory proposed to be so organized shall be presented to the secretary of 
state of North Carolina, accurately describing such territory, with map attached, 
containing the names of all qualified voters therein, the assessed valuation of 
such territory, and the proposed name of the new town. The petition shall 
further be signed by at least twenty-five resident freeholders or homesteaders of 
the age of twenty-one years or over, at least twenty of whom are qualified 
voters; and further, the petition shall show the valuation of the real property of 
the proposed town to be at least twenty-five thousand dollars, according to the 
last preceding tax assessment; and the petition shall be verified by at least three 
of the signers who are qualified voters. 


2. Order and notice for hearing. The secretary of state shall thereupon 
make an order prescribing the time and place for the hearing of said petition 
before the municipal board of control. At least thirty days before the hearing, 
notice of such hearing shall be published once a week for four weeks in a news- 
paper published in the county where such territory is situate, designated as most 
likely to give notice to the people of the territory proposed to be so organized or 
incorporated into a town; or, if no newspaper is so published, then in some news- 
paper of general circulation in such proposed city, town, or incorporated village ; 
and such notice shall also be posted at the county courthouse door of such county 
for a like period. Such notice shall be signed by at least three of the freeholders 
signing the petition for the organization of the town. 

1917, c. 186; sub-ch. 2, ’s. 2. 


2782. Hearing of petition and order made: 


1. Manner of hearing. Any qualified voter or taxpayer of such territory 
proposed to be incorporated into a town may appear at the hearing of such peti- 
tion, and the matter shall be tried as an issue of fact by the municipal board of 
control, and no formal answer to the petition need be filed. The board may 
adjourn the hearing from time to time, in its discretion. 


2. Order creating corporatéon. The municipal board of control shall file its 
findings of fact at the close of such hearing, and if it shall appear that the 
allegations of the petition are true, and that-all the requirements in this article 
have been substantially complied with, and that the organization of such city, 
town, or incorporated village will better subserve the interests of said persons 
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and the public, the board shall enter an order creating such territory into a 
town, giving it the name proposed in the petition. 

3. Election of officers provided for. The board of control shall provide for 
the place of holding the first election for mayor and commissioners; and shall 
designate how many commissioners shall serve, as set forth in subchapter I of this 
chapter, naming the number of commissioners, not less than three nor more 
than seven. The election of mayor and commissioners shall be under the same 
laws as now govern the election of mayor and commissioners in subchapter I of 
this chapter. 

4. Filing papers; fees. All the papers in reference to the organization of 
any town under this article shall be filed and recorded in the office of the secre- 
tary of state, and certified copies thereof shall be filed and recorded in the office 
of the clerk of the superior court of the county in which the town organized is 
situated. The fees shall be the same as are now provided for the organization of 
private corporations and shall be paid out of the treasury of the city, town, or 
incorporated village. 

5. When organization complete. Upon the approval of the board of control 
and the recording of the papers in the offices above mentioned, the said town 
shall become a municipal corporation with all the powers and subject to all the 
laws governing towns as set forth in subchapter I of this chapter and as in this 
act set forth. 

1917, ec. 136, sub-ch. 2, s. 3. 

Section referred to: Kendall v. Stafford, 178-461. 


Art. 14. Powrr Vestep 1n CorpPoraATION COMMISSION 


2783. To fix rates for public utilities furnished. The corporation commission 
shall have full power and authority to fix and establish any and all rates which 
any public-service or quasi public-service corporation other than railroads using 
steam as a motive power shall charge or exact from any person, firm, or corpora- 
tion in any city for the services rendered or commodity furnished. 

1917, c. 136, sub-ch. 3, s. 1. 

See sections 1035, 1066. 


2784. Manner of enforcing regulations. The North Carolina corporation com- 
mission shall have the power to require such improvements and extensions to the 
service of public-service corporations as it may deem necessary after the inves- 
tigation of any complaint of any person, corporation, or municipality as to the 
inadequacy of such service. Upon application being made, the corporation 
commission shall proceed to hear, pass on, and determine, in the manner pre- 
scribed by law, a just or reasonable rate or charge for the service or other com- 
modity rendered or furnished; the hearing before the corporation commission 
shall be governed by the law as to the commission relating to the fixing of rates 
and rules and orders of the commission as to the enforcement thereof by the 
commission. The corporation commission shall have the same power and author- 
ity in hearing and passing on any matter or case under this act, enforcing or 
fixing of rates, supervising and regulating said corporation or otherwise under 
this act, as they now have under the chapter entitled Corporation Commission, 
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in addition to such power and authority as they now have under the general law. 
The failure or refusal to conform to or obey any decision, rule, regulation, or 
order made in such cases by the corporation commission shall subject said public- 
utility corporation or quasi public-utility corporation refusing or failing to 
comply herewith to the penalties provided in chapter, Corporation Commission, 
article 7. 

1917, c. 186, sub-ch. 8, s. 2. 


2785. Not to affect existing power. Nothing contained in this article shall 
be construed to deprive the corporation commission of the authority and power 
which it now has under the laws of North Carolina to supervise and regulate and 
fix the rates for public-utility corporations or quasi public-utility corporations 
operating or doing business in such city. 

1917, c. 186, sub-ch. 3, s. 3. 


Art. 15. Powrrs or Municrpat CorPoraTIONsS 


Part 1. General Powers Enumerated 


2786. Powers applicable to all cities and towns. All the provisions of. this 
article, conferring powers upon cities and towns, shall apply to all cities and 
towns, whether they have adopted a plan of government under this act or not. 
And the powers herein granted are in addition to and not in substitution for 
existing powers of cities and towns. 

1919, c. 296. 

This does not change the provisions of existing charters: Kendall v. Stafford, 178-461. 


2787. Corporate powers. In addition to and codrdinate with the power granted 
to cities in subchapter I of this chapter, and any acts affecting such cities, all 
cities shall have the following powers: 

1. To acquire property in fee simple or a lesser interest or estate therein by 
purchase, gift, devise, bequest, appropriation, lease, or lease with privilege to 
purchase. 

2. To sell, lease, hold, manage, and control such property and make all rules 
and regulations by ordinance or resolution which may be required to carry out 
fully the provisions of any conveyance, deed, or will in relation to any gift or 
bequest, or the provisions of any lease by which the city may acquire property. 

3. To purchase, conduct, own, lease, and acquire public utilities. 

4. To appropriate the money of the city for all lawful purposes. 

5. To create, provide for, construct, regulate, and maintain all things in the 
nature of public works, buildings, and improvements. 

6. To supervise, regulate, or suppress, in the interest of public morals, public 
recreations, amusements and entertainments, and to define, prohibit, abate, or 
suppress all things detrimental to the health, morals, comfort, safety, conve- 
nience, and welfare of the people, and all nuisances and causes thereof. 

7. To pass such ordinances as are expedient for maintaining and promoting the 
peace, good government, and welfare of the city, and the morals and happiness 
of its citizens, and for the performance of all municipal functions. 

8. To provide for the destruction of noxious weeds, and for payment of the 
expense thereof by assessment or otherwise. 
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9. To regulate the erection of fences, billboards, signs, and other structures, 
and provide for the removal or repair of insecure billboards, signs, and other 
structures. 

10. To make and enforce local police, sanitary, and other regulations. 

11. To open new streets, change, widen, extend, and close any street that is 
now or may hereafter be opened, and adopt such ordinances for the regulation 
and use of the streets, squares, and parks, and other public property belonging to 
the city, as it may deem best for the public welfare of the citizens of the city. 

12. To acquire, lay out, establish, and regulate parks within or without the 
corporate limits of the city for the use of the inhabitants of the same. 

13. To erect, repair, and alter all public buildings. 

14. To regulate, restrain, and prohibit the running or going at large of horses, 
mules, cattle, sheep, swine, goats, chickens, and all other animals and fowl of 
whatsoever description, and to authorize the distraining and impounding and 
sale of the same for the costs of the proceedings and the penalty incurred and to 
order their destruction when they cannot be sold, and to impose penalties on 
the owners or keepers thereof for the violation of any ordinance or regulation 
of said governing body, and to prevent, regulate, and control the driving of 
cattle, horses, and all other animals into or through the streets of the city. 

15. To regulate and control plumbers and plumbing work, and to enforce effi- 
ciency in the same by examination of such plumbers and inspection of such 
plumbing work. 

16. To regulate, control, and prohibit the keeping and management of houses 
or any building for the storage of gunpowder and other combustible, explosive, 
or dangerous materials within the city, and to regulate the keeping and convey- 
ing of the same, and to authorize and regulate the laying of pipes and the location 
and construction of houses, tanks, reservoirs, and pumping stations for the 
storage of oil and gas. 

17. To regulate, control, restrict, and prohibit the use and explosion of dyna- 
mite, firecrackers, or other explosives or fireworks of any and every kind, whether 
included in the above enumeration or not, and the sale of same, and all noises, 
amusements, or other practices or performances tending to annoy or frighten 
persons or teams, and the collection of persons on the streets or sidewalks or 
other public places in the city, whether for purposes of amusement, business, 
curiosity, or otherwise. 

18. To direct, control, and prohibit the laying of railroad and street railway 
tracks, turnouts, and switches in the streets, avenues, and alleys of the city 
unless the same shall have been authorized by ordinance, and to require that all 
railroads, street railways, turnouts and switches shall be so constructed as not to 
interfere with the drainage of the city and with the ordinary travel and use of 
the streets, avenues, and alleys in the city, and to construct and keep in repair 
suitable crossings at the intersection of streets, avenues, and alleys and ditches, 
sewer and culverts, where the governing body shall deem it necessary, and to 
direct the use and regulate the speed of locomotive engines, trains, and cars 
within the city. 

19. To make all suitable and proper regulations in regard to the use of the 
streets for street cars, and to regulate the speed, running, and operation of the 
same so as to prevent injury or inconvenience to the public. 
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20. To make such rules and regulations in relation to butchers as may be 
necessary and proper; to establish and erect market houses, and designate, con- 
trol, and regulate market places and privileges. 

21. To prohibit and punish the abuse of animals. 

22. To acquire, establish, and maintain cemeteries and to regulate the burial 
of the dead and the registration of deaths, marriages, and births. 

23. To prohibit prize-fighting, cock and dog fighting. 

24. To regulate, restrict, and prohibit theaters, carnivals, circuses, shows, 
parades, exhibitions of showmen, and shows of any kind, and the exhibition of 
natural or artificial curiosities, caravans, menageries, musical and hypnotic 
exhibitions and performances. 

25. To create and administer a special fund for the relief of indigent and 
helpless members of the police and fire departments who have become superan- 
nuated, disabled, or injured in such service, and receive donations and bequests 
in aid of such fund and provide for its permanence and increase, and to pre- 
scribe and regulate the conditions under which, and the extent to which, the 
same shall be used for the purpose of such relief. 

26. To prevent and abate nuisances, whether on public or private property. 

27. To regulate and prohibit the carrying on of any business which may be 
dangerous or detrimental to health. 

28. To condemn and remove any and all buildings in the city limits, or canse 
them to be removed, at the expense of the owner or owners, when dangerous to 
life, health, or other property, under such just rules and regulations as it may 
by ordinance establish; and likewise to suppress any and all other nuisances 
maintained in the city. 

29. To provide for all inspections which may be expedient, proper, or neces- 
sary for the welfare, safety, and health of the city and its citizens, and regulate 
the fees for such inspection. 

30. To require any or all articles of commerce or traffic to be gauged, inspected, 
measured, weighed, or metered, and to require every merchant, retail trader or 
dealer in merchandise or property of any description which is sold by weight or 
measure to have such weights and measures sealed and to be subject to inspection. 

31. To provide for the regulation, diversion, and limitation of pedestrians 
and vehicular traffic upon public streets, highways, and sidewalks of the city. 

32. To require the examination of all drivers of motor vehicles upon the 
streets and highways of the city, to prescribe fees for such examinations, and to 
prevent the use of such vehicles by all persons who shall not satisfactorily pass 
such examination. 

33. To regulate the emission of smoke within the city. 

34. To license, prohibit, and regulate pool and billiard rooms and dance halls, 
and in the interest of public morals provide for the revocation of such licenses. 

35. To regulate and control electricians and electrical work and to enforce 
efficiency in the same by examination of such electricians and inspection of such 
electrical work. 

36. To license and regulate all vehicles operated for hire in the city. 

37. To acquire property in fee simple and to use the lands now owned in fee 
simple or otherwise for the purpose of establishing and maintaining new ceme- 
teries. To abandon any cemetery which has not been used for interment purposes 
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within ten years, and to remove or consolidate such cemetery, so abandoned, 
and the monuments, tombstones, fences, walls and enclosures, and the contents 
of any graves therein, or any part of either, at its own expense, to or with any 
established cemetery maintained for interment purposes; to take possession of, 
convey or utilize the lands in such abandoned cemetery, or any part thereof, as 
may best subserve the interests of the city or town. 

38. In cities or towns having a population of not less than twenty thousand 
inhabitants, the governing bodies may, in their discretion, create and establish 
a civil service with reference to any and all of the employees of such munici- 
palities, and prescribe rules and regulations for the conduct and government 
of such civil service. 

1917, c. 186, sub-ch. 5, s. 1; 1919, ce. 186, 2387. 

For enumeration of powers prior to enactment of this act, see sections 2623, 2673, 2676. 


2788. Salary of mayor and other officers. The governing body of any city may 
by ordinance fix the salary of the mayor of such city or heads of departments or 
other officers. 

1917, c. 186, sub-ch. 5, s. 6. 


This does not change the provisions of existing charters so as to empower the commissioners 
to increase their own salaries: Kendall v. Stafford, 178-461. 


2789. Enumeration of powers not exclusive. The enumeration of particular 
powers by this act shall not be held or deemed to be exclusive; but in addition 
to the powers enumerated or implied therein, or appropriate to the exercise 
thereof, the city shall have and may exercise all other powers which under the 
constitution and laws of North Carolina now are or hereafter may be granted to 
cities. Powers proper to be exercised, and not specially enumerated herein, 
shall be exercised and enforced in the manner prescribed by this act; or when 
not prescribed herein, in such manner as shall be provided by ordinance or reso- 
lution of the governing body. 

1917, c. 186, sub-ch. 5, s. 3. 


2790. Police power extended to outside territory. All ordinances, rules, and 
regulations of the city now in force, or that may hereafter be enacted by the 
governing body in the exercise of the police powers given to it for sanitary pur- 
poses, or for the protection of the property of the city, unless otherwise pro- 
vided by the governing body, shall, in addition to applying to the territory within 
the city limits, apply with equal force to the territory outside of the city limits 
within one mile in all directions of same, and to the rights of way of all water, 
sewer, and electric light lines of the city without the corporate limits, and to 
the rights of way, without the city limits, of any street railway company, or 
extension thereof, operating under a franchise granted by the city, and upon all 
property and rights of way of the city outside the corporate limits and the above 
mentioned territorial limits, wheresoever the same may be located. 

1917, c. 186, sub-ch. 5, s. 2. 

Police power may be extended beyond the corporate limits: State v. Rice, 158-635. 


Part 2. Power to Acqure Property 


2791. Acquisition by purchase. When in the opinion of the governing body 
of any city, or other board, commission, or department of the government of such 
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city having and exercising or desiring to have and exercise the management and 
control of the streets, water, electric light, power, gas, sewerage or drainage sys- 
tems, or other public utilities, parks, playgrounds, cemeteries, wharves, or markets, 
open-air or enclosed, which are or may by law be owned and operated or here- 
after acquired by such city or by a separate association, corporation, or other 
organization on behalf and for the benefit of such city, any land, right of way, 
water right, privilege, or easement, either within or outside the city, shall be 
necessary for the purpose of opening, establishing, building, widening, extend- 
ing, enlarging, maintaining, or operating any such streets, parks, playgrounds, 
cemetery, water, electric light, power, gas, sewerage or drainage systems, wharves, 
or other public utility so owned, operated, and maintained by or on behalf of any 
such city, such governing body, board, commission, or department of govern- 
ment of such city may purchase such land, right of way, water right, privilege, 
or easement from the owner or owners thereof and pay such compensation 
therefor as may be agreed upon. 

LOLT, GP1386) sub-che 4s: 17; 191'9,"er 262: 

See section 2623. 


2792. By condemnation. If such governing body, board, commission or de- 
partment of the government of such city are unable to agree with the owners 
thereof for the purchase of such land, right of way, privilege, or easement, for the 
purposes mentioned in the preceding section, condemnation of the same for such 
public use may be made in the same manner and under the same procedure as is 
provided in chapter Eminent Domain, article 2; and the determination of the 
governing body, board, commission, or department of government of such city 
of the land necessary for such purposes shall be conclusive. 

1917, c. 186, sub-ch. 4, s. 1; 1919, ¢. 262. 

The method of procedure prescribed in the charter must be followed: Clinton v. Johnson, 
174-286. 


Part 8. Streets and Sidewalks 


2793. Power to make, improve and control. The governing body of the city 
shall have power to control, grade, macadamize, cleanse, and pave and repair the 
streets and sidewalks of the city and make such improvements thereon as it may 
deem best for the public good, and may provide for and regulate the lighting of 
the public parks, and regulate, control, license, prohibit, and prevent digging 
in said streets and sidewalks, or placing therein of pipes, poles, wires, fixtures, 
and appliances of every kind, whether on, above, or below the surface thereof, 
and regulate and control the use thereof by persons, animals and vehicles; to 
prevent, abate, and remove obstructions, encroachments, pollution or litter 
therein; and shall have under its government, management, and control all 
parks and squares within or without the city limits established by the governing 
body for the use of the city except as otherwise provided. 

1917, c. 186, sub-ch. 10, s. 1. 

See section 2675 and annotations thereunder. 


Part 4. Markets 


2794. Establish and control markets. The governing body of the city shall 
have power to provide for the establishment, maintenance, and regulation of 
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open-air or enclosed markets and slaughter places; may prescribe the time and 
place of sale of fresh meats, fish, and other marketable products therein; may 
rent the stalls in such manner and at such prices as it may deem best; may 
appoint a keeper of the market or other persons, who may summarily condemn 
all unsound products offered for sale in the city for food, and cause the same to 
be removed at the expense of the person offering it for sale. 

1917, c.. 186, sub-ch. 12, s. 1. 

See section 2674. 

Part 5. Protection of Public Health 


2795. Ordinances for protection of health. The governing body of cities is 
hereby given, within the city limits, all the power and authority that is now or 
may hereafter be given by law to the county health officer or county physician, 
and such further powers and authority as will best preserve the health of the 
citizens. The governing body is hereby given power to make such rules and 
regulations, not inconsistent with the constitution and laws of the state, for 
the preservation of the health of the inhabitants of the city, as to them may seem. 
right and proper. 

1917, ec. 186, sub-ch. 5, s. 4. 

See sections 7067, 7068, 7069, 7070, 7071. 


2796. Establish hospitals, pesthouses, quarantine, etc. The governing body 
may acquire, establish, and maintain a hospital or hospitals, or pesthouses, 
slaughter-houses, rendering plants, incinerators and crematories in the city 
limits or within three miles thereof; may stop, detain, examine, or keep in a 
pesthouse or house of detention persons having or suspected of having any 
infectious, contagious, or other communicable disease; may quarantine the city 
or any part thereof; may cause all persons in the city lmits to be vaccinated ; 
may, without incurring liabilities to the owner, remove, fumigate, or destroy 
furniture, bedding, clothing, or other property which may be found to be tainted 
or infected with any contagious or infectious disease, and may do all other 
proper and reasonable things to prevent or stamp out any contagious or infec- 
tious disease, and to preserve better the health of the citizens. All expenses 
incurred by the city in disinfecting or caring for any person or persons, by 
authority of this section, may be recovered by it from the person, persons, or 
property cared for; and when expense is incurred in caring for property, the 
same shall become a lien on such property. Any person who shall attempt by 
force, or by threat of violence, to prevent his removal or that of any other per- 
sons to the pesthouse, house of detention, or hospital, or who shall in any way 
interfere with any officer while performing any of the duties allowed by this 
article, shall be guilty of a misdemeanor. 

1917, c. 186,’ sub-ch. 5,'s. 4: 


For exercise of such police power before enactment of this section, see Levin v. Burlington, 
129-184; Prichard v. Comrs., 126-908; State v. Hay, 126-999; Hutchins v. Durham, 137-68. 

The town is not liable for expenses paid by the county under the county quarantine officer: 
Comrs. v. Henderson, 163-114. 


2797. Elect health officer. The governing body of any city may elect a health 
officer and create such other offices and employments as to them may seem right 
and proper, and fill the same and fix their compensation. 


1917, c. 186, sub-ch. 5, s. 4. 
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2798. Regulate the management of hospitals. The governing body is hereby 
empowered to make rules and regulations for the management and conduct of 
all hospitals and sanatoriums which may have for treatment any patient afflicted 
with any infectious, contagious, or other communicable disease, and prescribe 
penalties for any violation of same. Any person violating any rule or recula- 
tion of the governing body shall be guilty of a misdemeanor, and upon conviction, 
except as herein otherwise provided, shall be fined not more than fifty dollars 
or imprisoned not more than thirty days. 

1917, c. 186, sub-ch. 5, s. 5. 


2799. Provide for removal of garbage. The governing body may by ordi- 
nance provide for the removal, by wagon or earts, of all garbage, slops, and 
trash from the city; and when the same is not removed by the private indi- 
vidual in obedience to such ordinance, may require the wagons or carts to visit 
the houses used as residences, stores, and other places of habitation in the city, 
and also may require all owners or occupants of such houses who fail to remove 
such garbage or trash from their premises to have the garbage, slops, and trash 
ready and in convenient places and receptacles, and may charge for such removal 
the actual expense thereof. 

1917, c, 136, sub-ch. 7, s. 3. 


Town is not liable for injury to child caused by employee burning trash: Snider v. High 
Point, 168-608. 


2800. Abate or remedy menaces to health. The governing body, or officer or 
officers who may be designated for this purpose by the governing body, shall 
have power summarily to remove, abate, or remedy, or cause to be removed, 
abated, or remedied, everything in the city limits, or within a mile of such 
limits, which is dangerous or prejudicial to the public health; and the expense 
of such action shall be paid by the person in default, and, if not paid, shall be 
a lien upon the land or premises where the trouble arose, and shall be collected 
as unpaid taxes. 

1917, c. 136, sub-ch. 7, s. 4. 


See section 2676. Improper exercise of police power: Prichard v. Comrs., 126-908. An 
ordinance making expense for cleaning surface closets a charge upon the property is valid: 
Ratchford v. Gastonia, 177-375. 


Part 6. Ftre Protection 


2801. Establish and maintain fire department. The governing body shall have 
power to provide for the organization, equipment, maintenance and government 
of fire companies and a fire department; and, in its discretion, may provide for 
a paid fire department, and for this purpose may create any offices and employ- 
ments and fix their compensation as to the governing body may seem right and 
proper. 

1917, c. 186, sub-ch. 8, s. 1. 


This is a governmental function, and the city is not liable for injury caused by defective 
appliance: Peterson v. Wilmington, 130-76. Where the city furnishes water for fire protection 
and no charge is made, the city is not liable for failure to furnish sufficient water pressure in 
case of fire: Howland y. Asheville, 174-749. 


2802. Establish fire limits. The governing body may establish and maintain 
fire limits in the city, in which it shall be unlawful to erect, alter, and repair 
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wooden buildings or structures or additions thereto; it may also prohibit the 
removal of wooden buildings or structures of any kind into such limits, or from 
one place to another within the limits, and make such other regulations as may 
be deemed best for the prevention and extinguishment of fires. 

1917, c. 186, sub-ch. 8, s. 2. 

See section 2746. 


2803. Regulate buildings. The governing body may make rules and regula- 
tions governing the erection and construction of buildings in the city so as to 
make them as safe as possible from fire. 

1917, c. 136, sub-ch. 8, s. 3. 


City is not liable in damages for failure to have a building removed as a fire menace: Har- 
rington v. Greenville, 159-632. 


2804. Fire protection for property outside city limits. The governing body 
may provide, install, and maintain water mains, pipes, hydrants, and buildings 
and equipment, either inside or outside of the city limits, for protection against 
fire of property outside of the city limits, and within such area as the governing 
body may determine, not exceeding a boundary of two miles from the city limits, 
under such terms and conditions as the governing body may prescribe. 

1919, c. 244. 

See section 4502. 

Part 7. Sewerage 


2805. Establish and maintain sewerage system. The governing body shall 
have power to acquire, provide, construct, establish, maintain and operate a sys- 
tem of sewerage for the city, and protect and regulate the same by adequate rules 
and regulations; and if it shall be necessary in obtaining proper outlets to such 
system to extend the same beyond the corporate limits; the governing body may 
condemn a right of way or rights of way to and for such outlets, and the pro- 
ceedings for such condemnation shall be as herein provided for opening new 
streets and other purposes. 

1917, c 136, sub-ch. 7, s. 1- 


In establishing a free public sewer system, the city is not liable for injury caused thereby 
except to property: Metz v. Asheville, 150-748; Little v. Lenoir, 151-415; Moser v. Burlington, 
162-141; Donnell v. Greensboro, 164-330; Rhodes v. Durham, 165-679. 


2806. Require connections to be made. The governing body may require all 
owners of improved property which may be located upon or near any line of 
such system of sewerage to connect with such sewerage all water-closets, bath- 
tubs, lavatories, sinks, or drains upon their respective properties or premises, 
so that their contents may be made to empty into such sewer, and fix charges for 
such connections. 

1917, c. 186, sub-ch. 7, s. 2. 


Part 8. Water and Inghts 


2807. Establish and maintain water and light plants. The city may own and 
maintain its own light and waterworks system to furnish water for fire and 
other purposes, and light to the city and its citizens. but shall in no ease be liable 
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for damages for a failure to furnish a sufficient supply of either water or light. 
And the governing body shall have power to acquire and hold rights of way, 
water rights, and other property, within and without the city limits. 

1917, ¢c. 136, sub-ch. 11, ss. 1, 2. 


See section 2691. No liability for failure to furnish sufficient pressure: Howland v. Ashe- 
ville, 174-749. 


2808. Fix and enforce rates. The governing body or such board or body 
which has the management and control of the waterworks system in charge shall 
fix such uniform rates for water as is deemed best. Such body shall fix the times 
when the water rents shall become due and payable, and in case such rent is 
not paid within ten days after it becomes due and payable, the same may at any 
time thereafter be collected either by suit in the name of the city or by the col- 
lector of taxes for the city. Upon the failure of the owner of property for which 
water is furnished under the rules and regulations of such body to pay the 
water rents when due, then the body, or its agents or employees, may cut off the 
water from such property ; and when so cut off it shall be unlawful for any per- 
son, firm, or corporation, other than the body or its agents or employees, to turn 
on the water to such property, or to use the same in connection with the prop- 
erty, without first having paid the water rent and obtained permission to turn 
on the water. 

1917, ¢c. 186, sub-ch, 11, s. 3. 


2809. Separate accounts for water system. It shall be the duty of the gov- 
erning body to keep a separate statement and account of the money received by 
the city from the waterworks system, and it shall be the duty of the said body 
to give preference to the waterworks system over the other departments of the 
city in such funds, and to provide for the proper upkeep of the waterworks sys- 
tem and an amount necessary for the enlargement of the waterworks system 
before turning over to the other departments the money so received. 

1917, c. 186, sub-ch. 11, s. 4. 


Part 9. Care of Cemeteries 


2810. Care fund established. The governing body is authorized to create a 
fund to be known as the perpetual care fund for the cemeteries, for the purpose 
of perpetually caring for and beautifying the cemeteries, and such fund shall 
be kept by the city as is provided for bequests and gifts for cemetery purposes; 
and the governing body may make contracts with lot or space owners in the 
cemeteries, obligating the city to keep up and maintain said lots or spaces in 
perpetuity upon payment of such sum as may be fixed by the governing body ; 
and the governing body is further authorized and empowered to accept gifts 
and bequests for such purposes, or upon such other trusts as the donors may pre- 
scribe; and the governing body is authorized to set aside for such perpetual care 
fund an amount not exceeding twenty-five per cent of the proceeds of sale of 
cemetery lots. 

1917, ce. 186, sub-ch. 9, s. 1. 


2811. Application of fund. The principal of the funds appropriated by the 
governing body for caring for the cemeteries shall be held by the governing 
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body for caring for and beautifying the cemeteries and improving the same. 
The income from the fund heretofore or hereafter made shall be used for the 
purpose of carrying out contracts with the individual or space owners for the 
perpetual care of individual plats and spaces. Any gifts heretofore or here- 
after made to and received by the city or any of its officers shall be held and 
used as a sacred trust fund for the purposes and upon the conditions named in 
such gifts or bequests, and all such funds shall be kept and invested separately 
and shall not be used for any other purpose, or by the city in its affairs. 
1917, c. 136, sub-ch. 9, s. 1. 


2812. Separate accounts kept. The city treasurer shall keep a separate ac- 
count of the cemetery funds, and a still further separate account of all special 
gifts or bequests made by persons for and in connection with the cemeteries and 
particular lots therein. The governing body has the power to make rules and 
regulations and adopt ordinances for the carrying out of the duties imposed by 
this and the two preceding sections in regard to the care of cemeteries. 

1917, c. 136, sub-ch. 9, s. 1. 


Part 10. Municipal Taxes 


2813. Provide for listing and collecting taxes. The governing body shall pro- 
vide by an ordinance or otherwise means for the collection of taxes in the city 
and shall cause property to be listed for taxation which has not otherwise been 
listed as required by law. 

1917, c. 186, sub-ch. 6, s. 2. 

See, also, Taxation, Art. 6, Part 3. 

See sections 2677-2682. 


2814. Unlisted taxables entered. The officer who has charge of the collection 
of taxes in any city shall, after the most diligent inquiry, and by comparing his 
book with the county tax books, make out a list of all persons liable for poll 
tax, or for taxes on property, who have failed to return a list in the manner and 
in the time prescribed, together with the estimated value of all the property not 
listed, and shall enter such persons in a separate part of his book. 

1917, c. 186, sub-ch. 6, s. 4. 

See sections 7923-7925. 


2815. Lien of taxes. The lien for taxes levied for any and all purposes in each 
year shall attach to all the real estate of the taxpayers within the city on the 
first day of May annually, and shall continue until such taxes, with any penalty 
and costs which shall accrue thereon, shall be paid. But there shall be no lien 
for taxes on the personal property of the taxpayer but from a levy thereon. 

191%, ¢._136, Sub-ch:. 6,4s..5 +1919) c..126: 

See sections 7986-7991. 


2816. Power and duties of tax collector. The officer who has charge of the 
collection of taxes in any city shall, in the collection of taxes, be vested with the 
same power and authority as is given by the state to sheriffs for like purpose, 
and shall be subject to the same fines and penalties on failure or neglect of duty. 
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It shall be his duty to collect all taxes levied by the governing body, and he shall 
be charged with the sums appearing on the tax list as due for city taxes. He 
shall at no time retain in his hands over three hundred dollars for a longer time 
than seven days, under a penalty of ten per cent per month to be paid to the 
city upon all sums so unlawfully retained. 

1917, ¢c. 186, sub-ch. 6, s. 1. 

See Taxation, art. 13, sec. 7992 et seq. 


2817. Settlement with tax collector. In settlement with the city the tax col- 
lector shall be credited with all poll taxes and taxes on personal property which 
the governing body shall declare to be insolvent and uncollectible, and with 
such amounts as may be involved in suit by appeal from the ruling of the board, 
and he shall be charged with and shall pay over all other sums appearing on the 
tax list. After the accounts of the tax collector shall be audited and settled, 
the same shall be reported to the governing body, and when approved by it the 
same shall be recorded in the minute book of such body, and shall be prima facie 
evidence of correctness, and impeachable only for fraud or specified error. 

1917, c. 186, sub-ch. 6, s. 1. 


2818. Bond of tax collector and other officers. The governing body of the 
city shall require of the tax collector of the city, and any and all officers and 
employees, such bonds as it may deem necessary, and may pay the expenses of 
providing such bonds, including the bond of the mayor. 

1917, c. 136, sub-ch. 6, s. 3. 


2819. License to plumbers and electricians. The governing body may regu- 
late and license plumbers and those engaged in the electrical wiring of build- 
ings for light, power, or heat, and before issuing a license may require the 
applicant to be examined and to give bond in such sum and upon such condi- 
tions as the governing body may determine, and with such sureties as it may 
approve; and such body may, for incompetency on the part of such licensees or 
for refusal to comply with the ordinances relating to such business, or for any 
other good cause, revoke any license issued hereunder. No person, firm, or cor- 
poration shall do any kind of plumbing or electrical wiring of buildings without 
first having obtained a license from the governing body. No license issued here- 
under by the governing body shall be for more than one year, and same shall not 
be transferable or assignable except by the permission of the governing body. 
And no license shall be issued, as herein provided, before the license tax shall 
have been paid. 

1917, ec. 136, sub-ch. 6, ss. 6, 7, 8, 9. 


Art. 16. Exerrcitsrt or Powrrs spy Governina Bopy 
Part i. Municipal Meetings 


2820. Legislative powers, how exercised. Except as otherwise specially pro- 
vided, the legislative powers of the governing body may be exercised as pro- 
vided by ordinance or rule adopted by it. 


1917, c. 136, sub-ch. 18; s. 1. 
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2821. Quorum and vote required. Every member of the governing body 
shall have the right to vote on any question coming before it. A majority shall 
constitute a quorum, and a majority vote of all members present shall be neces- 
sary to adopt any motion, resolution, or ordinance. 

1917, c. 1386, sub-ch. 13, s. 1. 


General meaning of quorum: Stanford vy. Ellington, 117-158. Meaning of majority: Cotton 
Mills v. Comrs., 108-678; Shannonhouse v. Withers, 121-376; Comrs. v. Trust Co., 143-110; 
LeRoy v. Elizabeth City, 166-93. 


2822. Meetings regulated, and journal kept. The city governing body shall 
from time to time establish rules for its proceedings. Regular and special 
meetings shall be held at a time and place fixed by ordinance. All legislative 
sessions shall be open to the public, and every matter shall be put to a vote, the 
result of which shall be duly recorded. The governing body shall not by execu- 
tive session or otherwise consider or vote on any question in private session. A 
full and accurate journal of the proceedings shall be kept, and shall be open to 
the inspection of any qualified registered voter of the city. 

1917, c. 186, sub-ch. 138, s. 1. 


Part 2. Ordinances 


2823. How adopted. No ordinance shall be passed finally on the date on 
which it is introduced, unless by two-thirds vote of those present. No ordinance 
making a grant, renewal, or extension, whatever its kind or nature, of any fran- 
chise or special privilege shall be passed until voted on at two regular meetings, 
and no such grant, renewal, or extension shall be made otherwise than by 
ordinance. 

1917, c. 186, sub-ch. 13, 's. 3. 

See section 2673. 


2824. Ordinances amended or repealed. No ordinance or part thereof shall 
be amended or annulled except by an ordinance adopted in accordance with the 
provisions of this act. 

1917, c. 186, sub-ch. 18, s. 4. 


2825. How ordinance pleaded and proved. In all judicial proceedings it shall 
be sufficient to plead any ordinance of any city by caption, or by number of the 
section thereof and the caption, and it shall not be necessary to plead the entire 
ordinance or section. All printed ordinances or codes or ordinances published in 
book form by authority of the governing body of any city shall be admitted in 
evidence in all courts, and shall have the same force and effect as: would the 
original ordinance. 

1917, c. 136, sub-ch. 18, s. 14. 

See sections 1750, 2637. 

Part 3. Officers 


2826. City clerk elected; powers and duties. The governing body shall, by 
a majority vote, elect a city clerk to hold office for the term of two years and until 
his successor is elected and qualified. He shall have such powers and perform 
such duties as the governing body may from. time to time prescribe in addition 
to such duties as may be prescribed by law. He shall keep the records of the 
meetings. The person holding the office of city clerk at the time when any of 
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the plans set forth in this act shall be adopted by such city shall continue to hold 
office for the term for which he was elected, and until his successor is elected 
and qualified. 

1917, c. 1386, sub-ch. 18, s. 1. 


2827. Vacancies filled; mayor pro tem. If a vacancy occurs in the office of 
the mayor or governing body, the vacancy shall be filled by the governing body 
of the city. If the mayor is absent or unable from any cause temporarily to 
perform his duties, they shall be performed by one elected by the governing body 
of the city for that purpose, who shall be called ‘‘mayor pro tem.,’’ and he shall 
possess the powers of mayor only in matters not admitting delay, but shall have 
no power to make permanent appointments. 

1917, ce. 186, sub-ch. 13, s. 6. 

See sections 2629, 2631. 


2828. Bonds required. Every official, employee, or agent of any city who 
handles or has custody of more than one hundred dollars of such city’s funds 
at any time shall, before assuming his duties as such, be required to enter into 
bond with good sureties, in an amount sufficient to protect such city, payable to 
such city, and conditioned upon the faithful performance of his duties and a true 
accounting for all funds of the city which may come into his hands, custody, or 
control, which bond shall be approved by the mayor and board of mere or 
other governing body and deposited with the city. 

1917, c. 186, sub-ch. 18, s. 15. 


2829. Information requested from mayor. The governing body at any time 
may request from the mayor specific information on any municipal matter within 
its jurisdiction, and may request him to be present to answer written questions 
relating thereto at a meeting to be held not earlier than one week from the date 
of the receipt by the mayor of such questions. 

1917. c. 186, sub-ch. 138, s. 2. 


Part 4. Contracts Regulated 


2830. Contracts awarded on public advertisement. No contract for construc- 
tion work or for the purchase of apparatus, supplies, or materials, whether the 
same shall be for repairs or original construction, the estimated cost of which 
amounts to or exceeds one thousand dollars, except in cases of special emergency 
involving the health or safety of the people or their property, shall be awarded 
unless proposals for the same shall have been invited by advertisement once in 
at least one newspaper of general circulation in the city, the publication to be at 
least one week before the time specified for the opening of said proposals. Such 
advertisement shall state the time and place where plans and specifications of 
proposed work or supplies may be had and the time and place for opening the 
proposals in answer to such advertisements, and shall reserve to the city the 
right to reject any or all such proposals. All such proposals shall be opened in 
public. No bill or contract shall be divided for the purpose of evading any pro- 
vision of this act. 

1917, c. 1386, sub-ch. 18, s. 7. 

Effect of statute requiring contract to be given to lowest bidder: Sanderlin v. Luken, 152-738. 
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2831. Certain contracts in writing and secured. All contracts made by any 
department, board, or commission in which the amount involved is two hundred 
dollars or more shall be in writing, and no such contract shall be deemed to have 
been made or executed until signed by the officer authorized by law to sign such 
contract, approved by the governing body. Any contract made as aforesaid may 
be required to be accompanied by ‘a bond with sureties, or by a deposit of money, 
certified check, or other security for the faithful performance thereof, satis- 
factory to the board or official having the matter in charge, and such bonds or 
other securities shall be deposited with the city treasurer until the contract has 
been carried out in all respects; and no such contract shall be altered except by 
a written agreement of the contractor, the sureties on his bond, and the officer, 
department, or board making the contract, with the approval of the governing 
body. 

1917, c. 186, sub-ch. 13, s. 8. 


For regulation requiring municipal authorities to take bond for public contracts under act 
of 1913, c. 150, see Liens; also, Fore v. Feimster, 171-551. 


Part 5. Control of Public Utilities 


2832. Power to establish and control public utilities. Any city shall have the 
right to acquire, establish, and operate waterworks, electric lighting systems, 
gas systems, schools, libraries, cemeteries, market houses, wharves, play or recrea- 
tion grounds, athletic grounds, parks, abattoirs, slaughter-houses, sewer systems, 
garbage and sewage disposal plants, auditoriums or places of amusement or 
entertainment, and armories. The city shall have the further right to make a 
civic survey of the city, establish hospitals, clinics, or dispensaries for the poor, 
and dispense milk for babies; shall have the power to establish a system of public 
charities and benevolence for the aid of the poor and destitute of the city; for 
the welfare of visitors from the country and elsewhere, to establish rest rooms, 
public water-closets and urinals, open sales places for the sale of produce, 
places for hitching and caring for animals and parking automobiles; and all rea- 
sonable appropriations made for the purposes above mentioned shall be binding 
obligations upon the city, subject to the provisions of the constitution of the 
state. 

1917, c. 186, sub-ch. 13, s. 11. 


2833. How control exercised: 

1. Control over departments. The waterworks department, electric or gas 
light system, sewerage system, library system, park or park and tree commission 
system, or playground system, or any other public service owned, operated, or 
conducted by any city under separate organization or as a separate corporation 
under the control of any city in the state, which has been heretofore under the 
separate management and control of separate boards or corporations, may hence- 
forth be under the management and control of the governing body of such city 
in the state. 

2. Departments may be abolished. In all cities except those which have 
adopted Plan C or Plan D, hereafter set forth, before the governing body shall 
have control or management of the waterworks, electric light, sewerage system, 
library system, park or park and tree commission system, or playground system, 
or any other public service owned, operated, or conducted by such city under 
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separate organization or corporation, the governing body of the city, by two- 
thirds vote taken at two separate regular meetings of such governing body, shall 
pass an ordinance to the effect that the waterworks, electric or gas light system, 
sewerage system, library, park or park and tree commission system, or play- 
ground system, or any other public service owned, operated, or conducted by 
such city under separate organization or corporation, or either of them, shall be 
abolished and the control and management shall be under the governing body 
of the city. 

8. Property vested in the city. Upon the passage by the governing body of 
any city of such ordinance, the waterworks, electric or gas light system, sewer- 
age system, the library system, and the park or park and tree commission system, 
and any other public service owned, operated, or conducted by such city under 
separate organization or corporation then in existence either under separate 
organization or under separate management or control or under separate cor- 
poration, shall immediately become the property of the city, and all land, real 
estate, rights, easements, franchises, choses, and property of every kind, whether 
real or personal, tangible or intangible, the title of which is vested in such sepa- 
rate corporation or board, shall be and become vested in such city, and the boards 
of water commissioners, electric light commissioners, sewerage commissioners, 
library boards, park boards, or park and tree commission boards, or the board or 
commission of any other public service owned, operated, or conducted by or on 
behalf of such city under separate organization or corporation shall cease to 
exist as a corporation; and all indebtedness, bonds, or other contracts and obli- 
gations of any nature incurred by, for, or on account of the waterworks, electric 
or gas light system, sewerage system, library system, park or park and tree com- 
mission system, or other public utility in the name of or by such corporation, or 
by such city in its behalf, or by the corporation and such city jointly, shall be and 
become the sole obligations of such city. 

4. Same procedure in other cases. There shall be the same procedure with 
reference to the library system, park or park and tree commission system, or 
playground system by the governing body of all cities which shall have adopted 
Plan C or Plan D before such control and title shall become vested as herein- 
before stated. 

5. Popular vote required. In all cities, except those which have adopted 
Plan C or Plan D, hereafter set forth, before the foregoing provisions of this 
section shall become effective, such changes in the control and management of 
the waterworks, electric light, sewerage, etc., shall first be approved by a majority 
of the qualified voters of such municipality at any regular or special election 
held under the provisions of this act. 

1917, ¢. 186, sub-ch. 18, s. 9. 


2834. Ordinances to regulate management. The governing body of any city 
in the exercise of its control and management of the waterworks, electric light, 
sewerage system, library system, park or park and tree commission system, or 
any other public service owned, operated, or conducted by such city, shall have 
power to make rules, regulations, and ordinances in connection with the manage- 
ment thereof as they may deem necessary, and shall have power to enforce such 
rules, regulations, and ordinances. 

1917, c. 186, sub-ch. 138, s. 10. 
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2835. Additional property acquired. The governing body of any city shall 
have power to acquire such additional property as it may deem necessary for 
a better system of waterworks, electric light, sewerage, library, park or parks, 
or other public service owned, operated, or conducted by such city. Upon the 
adoption by the governing body of any city of any one of the plans of govern- 
ment provided for in this act, the laws now in force in reference to the water- 
works, electric light, sewerage, parks, libraries, or other public service owned, 
operated, or conducted by such city, shall not be repealed by this act, but shall be 
construed with this act and only repealed in so far as they are inconsistent with 
the provisions of this act. 

1917, c. 1386, sub-ch. 13, s. 10. 


Part 6. Effect Upon Haxisting Regulations 


2836. Existing rights and obligations not affected. All official bonds, recog- 
nizanees, obligations, contracts, and all other instruments entered into or exe- 
cuted by or to the city before this act takes effect in any city, and all taxes, 
special assessments, fines, penalties, forfeitures incurred or imposed, due or 
owing to the city, shall be enforced and collected, and all writs, prosecutions, 
actions and causes of action, except as is herein otherwise provided, shall con- 
tinue without abatement and remain unaffected by this act; and no legal act 
done by or in favor of the city shall be rendered invalid by its adoption of any 
plan of government provided for by this act. 

1917, ¢. 186, sub-ch. 13,,s. 5. 


2837. Existing ordinances remain in force. All valid ordinances and resolu- 
tions of any city in force at the date of the ratification and not inconsistent with 
the provisions of this act, and all rules of procedure adopted by the governing 
body of any city, shall be and remain in full force and effect until repealed, 
annulled, or amended under the provisions of this act, or under the provisions 
of the charter of such city, and all laws relative to any city not in conflict with 
the provisions of this act shall be and remain in full force and effect. 

1917, c. 186, sub-ch. 18, s. 5. 


2838. Existing election laws remain in force. This act shall not repeal or im- 
pair any general, special, or local election laws now in force in any city, but such 
general, special, or local laws shall be and continue in full force and effect except 
where clearly inconsistent with and repugnant to the provisions of this act; and 
the municipal elections of such city shall continue to be held under and subject 
to the provisions of such special election laws except as herein otherwise pro- 
vided: Provided, however, that in every case the governing body of any city shall 
have the right and power in its discretion and by an ordinance adopted by a two- 
thirds vote of the members of the entire governing body, to order a new registra- 
tion of the voters of such city for any general, regular, or special municipal 
election held in such city for any purpose, unless excepted in this act. 

1917, c. 136, sub-ch. 13, s. 12. 


2839. General laws apply. All questions arising in the administration of the 
government of any city, and not provided for in this act, shall be governed by 
the laws of the state in such cases made and provided. 

1917, ¢. 186, sub-ch. 13, s. 18, 
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Art. 17. Accountina SysTEM 


2840. Nature of accounting system. Accounting systems shall be devised and 
maintained which shall exhibit the condition of the city’s assets and liabilities, 
the value of its several properties, and state of its several funds. Such systems 
shall be adequate to record in detail all transactions affecting the acquisition, 
custodianship, and disposition of values, including cash receipts and disburse- 
ments. The recorded facts shall be presented periodically to officials and to the 
public in such summaries and analytical schedules as shall be necessary to show 
the full effect of such transactions for each fiscal year upon the finances of the 
city and in relation to each department of the city government; and there shall 
be included distinct summaries and schedules for each public utility owned and 
operated by the city. In all respects, as far as the nature of the city’s business 
permits, the accounting systems maintained shall conform to those employed by 
progressive business concerns and approved by the best usage. The governing 
body shall have power to employ accountants to assist in devising such account- 
ing systems. 

1917, c. 186. sub-ch. 14, s. 1. 


2841. Codperation through board of control. The board of municipal control 
shall investigate what amount of cost will be required to employ expert account- 
ants to devise proper uniform accounting systems for municipalities, and shall 
submit to each city a statement of the cost thereof and attempt to obtain codp- 
eration among as many of the cities of the state as possible in the payment of 
the cost of such systems; and in case a satisfactory arrangement can be made 
by such cities for the payment of such costs, then the board of municipal control 
shall employ such expert accountants for such purpose, and the governing body 
of each of the cities in the state shall have power to pay its proportion of the 
cost thereof and install such system. 

1917, c. 136, sub-ch. 14, s. 2. 


Art. 18. Apoprrion or Crtry CHARTERS 


Part 1. Effect of Adoption 


2842. Continues corporation with powers according to plan. Any city which 
shall adopt, in the manner hereinafter prescribed, one of the plans of govern- 
ment provided in this act shall thereafter be governed by the provisions thereof ; 
and the inhabitants of such city shall continue to be a municipal corporation 
under the name existing at the time of such adoption, and shall have, exercise, 
and enjoy all the rights, immunities, powers, and privileges, and shall be subject 
to all the duties, liabilities, and obligations provided for herein or otherwise 
pertaining to or incumbent upon such city as a municipal corporation. 

1917, c. 186, sub-ch. 16, s. 1. 

See Kendall v. Stafford, 178-461. 


2843. Legislative powers not restricted. None of the legislative powers of a 
city shall be abridged or impaired by the provisions of this act, but all such legis- 
lative powers shall be possessed and exercised by such body as shall be the legis- 
lative body of the city under the provisions of this act. 


1917, c. 136, sub-ch. 16, s. 2. 
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2844. Ordinances remain in force. All ordinances, resolutions, orders, or other 
regulations of a city or of any authorized body or official thereof existing at the 
time when such city adopts a plan of government set forth in this act shall con- 
tinue in full force and effect until annulled, repealed, modified, or superseded. 

1917; c. 186, sub-ch. 16, s. 3. 


2845. Mayor and aldermen to hoid no other offices. The mayor or any mem- 
ber of the board of aldermen shall not hold any other office or position of profit, 
trust, or honor, or perform any other duties or functions than mayor or alder- 
men under the city government unless it shall be submitted to and approved by 
a majority of the qualified voters of the city at a regular or special election. 

1917, ce. 186, sub-ch. 16, s. 4. 


2846. Wards regulated. The territory of any city adopting any one of the 
plans of government provided for in this act shall continue to be divided into the 
same number of wards existing at the time of such adoption, which wards shall 
retain their boundaries until same shall be changed under the provisions of this 
act: Provided, that if the plan so adopted provides for a different number and 
arrangement of wards from that existing at the time of such adoption, then in 
such event the wards of such city shall be so changed and arranged as to conform 
to the provisions of the plan so adopted. 

1917, c. 186, sub-ch. 16, s. 5. 


Part 2. Manner of Adoption — 


2847. Petition filed. A petition addressed to the board of elections of the 
county in which the city is situated, in the form and signed and certified as pro- 
vided in the next section, may be filed with the county board of elections. The 
petition shall be signed by qualified voters of the city to a number equal to at 
least twenty-five per cent of the qualified voters at the last election next preceding 
the filing of the petition. 

1917, c. 186, sub-ch. 16, s. 6. 


2848. Form of petition. The petition shall be in substantially the following 
form : 


TosthesC ounty; Boardsof-Hlections Of 2a a2aa ae te eee ee County: 


We, the undersigned qualified voters of the city, respectfully petition your honorable 
body to cause to be submitted to a vote of the voters of the city of --_-----___-___---__ 
CAVES LON Ov ANN SC] ULES (NO Taree EY eT ome CST Com Ecler ener adopt the form of 
government defined as Plan (A, B, C, or D), as it is desired by petitioners and consisting 
of (describe plan briefly, as government by a mayor and councilors elected at large, or 
government by a mayor and councilors elected partly at large and partly from wards or 
districts, or government by three commissioners, one of whom shall be the mayor, or 
government by a mayor and four councilors with a city manager), according to the pro- 
visions of the chapter, Municipal Corporations, in the Consolidated Statutes, articles nine- 
teen to twenty-three, inclusive. 


Or, in case it shall be desired by such petitioners that two of such plans shall 
be submitted, then the question may be stated as follows: 
Shalbtheicityjola 22 wiead_ date et _ beers adopt the form of government defined as 


Plan... 2 owe ee aS Obes 20 2y Bee eee (naming two of such plans as stated 
above), or remain under the present form of government? 
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The petition may be in the form of separate sheets, each sheet containing at 
the top thereof the heading above set forth, and when attached together and 
offered for filing the several papers shall be deemed to constitute one petition, 
and there shall be endorsed thereon the name and address of the person pre- 
senting the same for filing. 

1917, ce. 136, sub-ch. 16, s. 7. 


2849. Election held. Within five days after the petition has been filed with 
the county board of elections, if the petition shall contain twenty-five per cent 
of the qualified voters as before set forth, the board of elections shall call an 
election in accordance with such petition. The board of elections shall cause 
notice of such election to be given at least once a week for four weeks in some 
newspaper of general circulation in the county in which the election is to be 
held, or at the courthouse door of the county in which the city is situated or at 
the door of the city or town hall, and the date of such election shall be fixed by 
the board not later than forty days from the receipt of such petition. The 
notice shall be signed by the chairman of the county board of elections, and the 
cost of publication thereof paid by the city. The election shall be held under, 
and governed and controlled by, the laws in force at the time of such election 
governing regular elections of such city. 

1917, c. 186, sub-ch. 16, s. 8. 


2850. Petitions for more than one plan. Separate petitions for the submis- 
sion of more than one of such plans may be filed in the form and manner here- 
inbefore provided, but if petitions for the submission of more than two of such 
plans shall be submitted at such election, those two plans shall be submitted at 
the election, petitions for which shall be first filed with the county board of 
elections. 

1917, c. 186, sub-ch. 16, s. 9. 


2851. What the ballots shall contain. All ballots used in elections held upon 
the adoption of the plans of government herein set forth shall contain the name 
of the plan submitted, as Plan A, B, C, or D, or any two of such plans submitted, 
as the case may be, with a brief description of each plan submitted, as described 
in the petition, and shall also contain the existing form of government under the 
name ‘‘present form of government.’’ The names of the plans and forms shall 
be so printed that in appropriate squares the voter may designate by a cross (X) 
mark only the plan or form of government for which he casts his vote; if there 
shall be only one plan submitted, the letter and description of such plan and 
the ‘‘present form of government’’ only shall appear, and the voter shall express 
his preference between such plan and the ‘‘present form of government.’’ If 
there shall be two plans submitted, then each of the plans shall be denominated 
and described on the ballot as herein set forth, and the ‘‘present form of gov- 
ernment’’ shall also appear upon the ballot, and the ballot shall be so printed 
that in appropriate squares the. voter may designate by a cross (X) mark only 
the plan or form of his first choice and the plan and form of his second choice. 

1917, c. 186, sub-ch. 16, s. 10. 


2852. Form of ballots. Except that the crosses here shown shall be omitted, 
the ballots shall be printed substantially as follows: 
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(Form of ballot when only one plan is submitted :) 


SPECIAL MUNICIPAL ELECTION 
Ded BNE (esha, al, Neate etn gt ae a (WITH BRIEF DESCRIPTION ). 


PRESENT FORM OF GOVERNMENT. fal 


(Form of ballot when two plans are submitted :) 


SPECIAL MUNICIPAL ELECTION 


To vote for any plan or form of government, make a cross in the appropriate square 
to the right of the name of such plan or form. 


Note your first choice in the first column. 
Note your second choice in the second column. 


Names of plans or forms. 








First Choice. Second Choice. 
PRANIOS 26 (with brief description). x 
PLAN! U_oL 2. (with brief description). | i | ax 5 | 
PRESENT ForM oF GOVERNMENT. 7 Pott! + fopiian Binet 





1917, ¢. 186, sub-ch. 16, s. 11. 


2853. Series of ballots. The plans and forms on all ballots shall be printed 
in rotation as follows: The ballots shall be printed in as many series as there 
are plans or forms. The whole number of ballots to be printed shall be divided 
by number of series and the quotient so obtained shall be the number of ballots 
in each series. In printing the first series of ballots the names of each plan or 
form shall be arranged in the alphabetical order of the letters of the plans sub- 
mitted, followed by the ‘‘present form of government.’’ After printing the first 
series, the first plan or form shall be placed last and the next series printed, and 
the process shall be so repeated until each plan shall have been printed first an 
equal number of times. The ballots so printed shall be then combined in tablets 
or packages so as to have the fewest possible ballots having the same order of 
plans or forms printed thereon together in the same tablet or package. 

1917, c. 186, sub-ch: 16, °s. 12. 


2854. How choice determined: 

1. One plan submitted. If only one of the plans herein set forth and the 
‘‘present form of government’’ are submitted, the plan or form of government 
receiving a majority of the votes cast shall be declared the plan or form selected. 


2. More than one plan submatted. If two of the plans herein set forth and 
the ‘‘present form of government’’ are submitted, the plan or form receiving a 
majority of first choice votes equal to a majority of all the ballots cast shall be 
declared the plan or form selected. If no plan or form shall receive such a 
majority, then the second choice votes received for each plan or form shall be 
added to its first choice votes, and the plan or form receiving the highest total 
of first and second choice votes equal to a majority of all ballots cast shall be 
declared the plan or form selected. 


8. How ballots are counted. In counting the ballots, if two plans and the 
‘‘present form of government’’ are submitted, the precinct officers shall enter 
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the total number of ballots on a tally-sheet printed therefor. They shall also 
carefully enter on such sheet the number of first choice and second choice votes 
for each plan or form of government. Only one vote shall be counted for any 
one plan or form on any one ballot. If two votes are cast for the same plan or 
form, the higher choice only shall be counted. If but one choice is voted on 
a ballot, it shall be counted as a first choice. If more than one cross appears in 
the same choice column on any ballot, they shall be counted as choices with 
priority as between each other in the order in which they appear in the choice 
column. Ballots marked with more than two crosses shall be declared void. A 
tie between two or more plans or forms shall be decided in favor of the one 
having the largest number of first choice votes. 
1917, c. 1386, sub-ch, 16, ss. 18, 14. 


Part 3. Result of Adoption 


2855. Plan to continue for two years. Should any one of the plans of govern- 
ment provided for in this act be adopted, the plan shall continue in force for the 
period of at least two years after beginning of the term of office of the officials 
elected thereunder; and no petition proposing a different plan shall be filed 
during the period of one year and six months after such adoption. 

1917, ec. 186, sub-ch. 16, s. 15. 


2856. City officers to carry out plan. It shall be the duty of the mayor, the 
governing body, and the city clerk and other city officials in office, and all boards 
of election and all election officials, when any plan of government set forth in 
this act has been adopted by the qualified voters of any city or is proposed for 
adoption, to comply with all requirements of this-act relating to such proposed 
adoption and to the election of the officers specified in such plan, to the end that 
all things may be done which are necessary for the nomination and election of 
the officers first to be elected under the provisions of this act and of the plan so 
adopted. 

1917, c. 186, sub-ch. 16, s. 16. 


2857. First election of officers. The first election next succeeding the adop- 
tion of any of the plans provided for by this act shall take place on Tuesday 
after the first Monday in May next succeeding such adoption, and thereafter the 
city election shall take place biennially on the Tuesday next following the first 
Monday in May, and the municipal year shall begin and end at ten o’clock in 
the morning following the day of election. 

1917, ec. 186, sub-ch. 16, s. 17. 


2858. Time for officers to qualify. On Wednesday after the first Monday 
in May following the adoption of any of the plans herein provided for, and 
biennially thereafter, the mayor-elect and the councilors-elect or commissioners 
shall meet and be sworn to the faithful discharge of their duties. The oath may 
be administered by the city clerk or by any justice of the peace, and a certificate 
that such oath has been taken shall be entered on the journal of the city council. 
At any meeting thereafter the oath may be administered in the presence of the 
city council to the mayor, or to any councilor or commissioner absent from the 
meeting on the first Wednesday after the first Monday in May. 


1917, ¢. 186, sub-ch. 16, s. 18. 
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Art. 19: Dirrerent Forms or Municrpat GovERNMENT 


Part 1. Plan “A.” Mayor and City Council Elected at Large 


2859. How it becomes operative. The method of city government herein pro- 
vided for shall be known as Plan A. Upon the adoption of Plan A by a city in 
the manner prescribed by this act, such plan shall become operative, and its 
powers of government shall be exercised, as prescribed herein and in article 
eighteen of this chapter. 

1917, c. 136, sub-ch. 16, Part IJ, Plan A, ss. 1, 2. 


2860. Mayor’s election and term of office. There shall be a mayor, elected by 
and from the qualified voters of the city, who shall be the chief executive officer 
of the city. He shall hold office for the term of two years from Wednesday after 
the first Monday in May following his election and until his successor is elected 
and qualified. 

1917, c. 136, sub-ch. 16, Part II, Plan A, s. 3. 

See sections 2631-2637. 


2861. Number and election of city council. The legislative powers of the city 
shall be vested in a city council. In cities of five thousand inhabitants and 
under the city council shall consist of three; in cities of five thousand to ten 
thousand the city council shall consist of five; in cities of ten thousand to twenty 
thousand inhabitants, the city council shall consist of seven; and in all over 
twenty thousand inhabitants the city council shall consist of nine. The counceil- 
men shall be elected at large and from the qualified voters of the city. One of 
its members shall be elected by the council biennially as mayor pro tem. At the 
first election held in a city after its adoption of Plan A, the councilors shall be 
elected to serve for two years from Wednesday after the Monday in May follow- 
ing their election and until their successors are elected and qualified, and at each 
biennial city election thereafter the councilors elected to fill vacancies caused by 
the expiration of the terms of councilors shall be elected to serve for two years. 
The number of inhabitants shall be determined by the last United States govern- 
ment census or estimate. 

1917, c. 186, sub-ch. 16, Part IT, Plan A, s. 4. 

See sections 2626-2630. 


2862. Salaries of mayor and councilmen. The mayor shall receive for his 
services such salary as the city council shall by ordinance determine: Provided, © 
however, that the salary of the mayor shall be within the following limits: 
In cities of five thousand inhabitants and under, not less than three hundred nor 
more than one thousand dollars. In cities of five thousand to ten thousand 
inhabitants, not less than five hundred dollars nor more than fifteen hundred 
dollars. In cities of ten thousand to twenty-five thousand inhabitants, not less 
than one thousand nor more than three thousand dollars. In cities of over 
twenty-five thousand inhabitants, not less than two thousand nor more than 
thirty-five hundred dollars. The number of inhabitants shall be determined 
by the last United States government census or estimate. The mayor shall 
receive no other compensation from the city, and his salary shall not be increased 
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or diminished during the term for which he is elected: Provided, however, that 
the council first elected under this plan shall fix by ordinance the salary within 
the above limits of the mayor first elected hereunder and shall six months prior 
to the time of the expiration of its term fix by ordinance the salary within the 
above limits of the mayor who shall succeed the first mayor under this plan, 
and each council shall thereafter fix by ordinance the salary of succeeding 
mayors, but such ordinance shall not be binding in case another plan shall be 
adopted during the term of office of such council. The council may by a two- 
thirds vote of all its members, taken by call of the ‘‘yeas’’ and ‘‘nays,’’ establish 
a salary for its members not exceeding two hundred dollars each a year. Such 
salary may be reduced, but no increase therein shall be made to take effect during 
the year in which the increase is voted. 
1917, c. 186; sub-ch. 16, Part II, Plan A, s. 5. 


In the absence of provision in the charter or general law, the officer is not entitled to com- 
pensation: Nichols v. Edenton, 125-13. The officer is not entitled to additional compensation 
for performing the duties of his office: Davidson v. Guilford, 152-436; Fountain v. Pitt, 171- 
113; Borden v. Goldsboro, 173-661. This does not change salaries under existing charters, nor 
authorize the commissioners to do so: Kendall v. Stafford, 178-461. 


2863. Officers elected by city council. All heads of departments and mem- 
bers of municipal boards, as their present terms of office expire, shall be elected by 
the city council: Provided, that the city council may by two-thirds vote at any 
time abolish, alter, or establish such departments and boards as it may by ordi- 
nance determine. A city attorney shall be elected by the city council, and the 
council may also elect a city solicitor. 

1917, ce. 1386, sub-ch. 16, Part II, Plan A, s. 5. 

See section 2630. 


2864. Power of removal in mayor. The mayor may, with the approval of 
a majority of the members of the city council, remove any head of a department 
or member of a board, other than governing board, before the expiration of his 
term of office. The person so removed shall receive a copy of the reasons for his 
removal, and he may, if he desires, contest the same before the city council. He 
shall have the right to be represented by counsel at such hearing. 

1917, c. 186, sub-ch. 16, Part II, Plan A, s. 7. 

For general power of removal, see Burke y. Jenkins, 148-25. 


2865. Veto power of mayor. [very order, ordinance, resolution, and vote 
relative to the affairs of the city, adopted or passed by the city council, shall be 
presented to the mayor for his approval. If he approves it, he shall sign it; 
if he disapproves it, he shall return it, with his objections in writing, to the city 
council, which shall enter the objections at large on its records, and again con- 
sider it. If the city council, notwithstanding such disapproval of the mayor, 
shall again pass such order, ordinance, resolution, or vote by a two-thirds vote of 
all the members of the city council, it shall then be in force; but such vote shall 
not be taken for seven days after its return to the city council. Every such 
order, ordinance, resolution, and vote shall be in force if it is not returned by 
the mayor within ten days after it has been presented to him. 

1917, c. 186, sub-ch. 16, Part II, Plan A, s. 8. 
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Part 2. Plan “B.”’ Mayor and Council Elected by Districts 
and at Large 


2866. How it becomes operative. The method of city government herein pro- 
vided for shall be known as Plan B. Upon the adoption of Plan B by a city 
in the manner prescribed by this act, such plan shall become operative, and its 
powers of government shall be exercised, as is prescribed herein and in article 
eighteen of this chapter. 

1917, c. 186, sub-ch, 16, Part III, Plan B, ss. 1, 2. 


2867. Mayor’s election and term of office. There shall be a mayor elected by 
and from the qualified voters of the city, who shall be the chief executive officer 
of the city. He shall hold office for the term of two years from Wednesday after 
first Monday in May following his election and until his successor is elected and 
qualified, and at each biennial city election thereafter the mayor shall be elected 
to serve for two years. 

ISSUE Om Ite SOG oe UG Lesa GE, edleuay BL By 

See sections 2631-2637. 


2868. City council, election and term of office. The legislative powers of the 
city shall be vested in a city council. One of its members shall be elected bien- 
nially as its mayor pro tem. In cities having more than seven wards the city 
council shall be composed of twelve members, of whom one shall be elected from 
each ward by and from the qualified voters of that ward, and the remaining 
members shall be elected by and from the qualified voters of the city. In cities 
having seven wards or less, the city council shall be composed of eleven members, 
of whom one shall be elected from each ward by and from the qualified voters of 
that ward, and the remaining members shall be elected by and from the qualified 
voters of the city. At the first election held in a city after its adoption of Plan 
B, the councilors elected from each ward shall be elected to serve for two years 
from Wednesday after first Monday in May following their election and’ until 
their successors are elected and qualified; and at each biennial city election 
thereafter the councilors elected to fill vacancies caused by the expiration of the 
terms of councilors shall be elected to serve for two years. 

1917, c. 186, sub-ch. 16, Part III, Plan B, s. 4. 

See sections 2626-2630. 


2869. Officers elected by city council. All heads of departments and mem- 
bers of municipal boards, as their terms of office expire, shall be elected by the 
city council: Provided, that the city council may by two-thirds vote at any time 
abolish, alter, or establish such departments and boards as it may by ordinance 
determine. A city attorney shall be elected by the city council, and the council 
may also elect a city solicitor. 

1917, ce. 186, sub-ch. 16, Part III, Plan B, s. 5. 

See section 2630. 


2870. Power of removal in mayor. The mayor may, with the approval of 
a majority of the members of the city council, remove any head of a department 
or member of a board before the expiration of his term of office. The person so 
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removed shall receive a copy of the reasons for his removal, and he may, if he 
desires, contest the same before the city council. He shall have the right to be 
represented by counsel at such hearing. 

1917, c. 186, sub-ch. 16, Part III, Plan B, s. 6. 

See section 2864. 


2871.: Salaries of mayor and council. The mayor shall receive for his sery- 
ices such salary as the city council shall by ordinance determine: Provided, 
however, that the salary of the mayor shall be within the following limits: In 
cities of five thousand inhabitants and under, not less than three hundred dol- 
lars nor more than one thousand dollars. In cities of five thousand to ten thou- 
sand inhabitants, not less than five hundred nor more than fifteen hundred dol- 
lars. In cities of ten thousand to twenty-five thousand inhabitants, not less than 
one thousand nor more than three thousand dollars. In cities of over twenty- 
five thousand inhabitants, not less than two thousand nor more than thirty-five 
hundred dollars. The number of inhabitants shall be determined by the last 
United States government census or estimate. The mayor shall receive no other 
compensation from the city, and his salary shall not be increased or diminished 
during the term for which he is elected: Provided, however, that the council 
first elected under this plan shall fix by ordinance the salary within the above 
limits of the mayor first elected hereunder, and shall six months prior to the 
time of the expiration of its term fix by ordinance the salary, within the above 
limits, of the mayor who shall succeed the first mayor under this plan, and each 
council shall thereafter fix by ordinance the salary of the succeeding mayors; 
but such ordinance shall not be binding as to succeeding mayors in case another 
plan shall be adopted during the term of office of such council. The council may 
by two-thirds vote of all its members, taken by call of the ‘‘yeas’’ and ‘‘nays,’’ 
establish a salary for its members not exceeding one hundred dollars each per 
year. Such salary may be reduced, but no increase therein shall be made to take 
effect during the year in which the increase is voted. 

1917, ¢. 186, sub-ch. 16, Part III, Plan B, s. 7. 

See annotations under section 2862. 


2872. Veto power in mayor. Every order, ordinance, resolution, and vote 
relative to the affairs of the city, adopted or passed by the city council, shall be 
presented to the mayor for his approval. If he approves it, he shall sign it; if 
he disapproves it, he shall return it, with his objections in writing, to the city 
council, which shall enter his objections at large on its records, and again con- 
sider it. If the city council, notwithstanding such disapproval of the mayor, 
shall again pass such order, ordinance, resolution, or vote by a majority vote of 
all the members of the city council, it shall be in force; but such vote shall not 
be taken for seven days after its return to the city council. Every such order, 
ordinance, resolution, or vote shall be in force if it is not returned by the mayor 
within ten days after it has been presented to him. 

1917, c. 186, sub-ch. 16, Part III,.Plan B, s. 8. 


Part 3. Plan “C.’ Commission Form of Government 


2873. How it becomes operative. The method of city government herein pro- 
vided for shall be known as Plan C. Upon the adoption of Plan C by any city 
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in the manner prescribed by this act, such plan shall become operative, and its 
powers of government shall be exercised, as is prescribed herein and in article 
eighteen of this chapter. 

1917, ec. 186, sub-ch. 16, Part IV, Plan C, ce. 1, ss. 1, 2. 


2874. Board of commissioners governing body. The government of the city 
and the general management and control of all of its affairs shall be vested in 
a board of commissioners, which shall be elected and shall exercise its powers in 
the manner hereinafter set forth; and such board shall have full power and 
authority to enact laws and ordinances for the government and management of 
the city and all its departments. 

1917, c. 136, sub-ch. 16, Part IV, Plan C, ¢. 1; s. 3. 


2875. Number, power and duties of commissioners. The board of commis- 
sioners shall consist of three members, one of whom shall be mayor, and all of 
whom shall be elected by a vote of the people as hereinafter provided. One of 
the commissioners shall be elected and known as commissioner of public works; 
one of the commissioners shall be elected and known as commissioner of public 
safety ; and the mayor shall be known as commissioner of administration and 
finance. And the commissioners are hereby empowered to appoint, elect, em- 
ploy, suspend, and discharge all other officers and employees necessary for the 
operation and management of the city government and its various departments 
and activities, and to make all necessary rules and regulations for their govern- 
ment; and full power and authority is hereby granted the board of commis- 


sioners to enact all laws and ordinances for the proper government of the city. 
1917, c. 186, sub-ch. 16, Part LV, Plan C, ¢. 2,8. 4. 


2876. Power and duties of mayor. The mayor shall be the chief executive 
officer of the city, and, subject to the supervision of the board of commissioners, 
shall perform all duties pertaining to such office. He shall do and perform all 
duties provided or prescribed by law or by the ordinances of the city not 
expressly delegated to any other person. He shall have general supervision and 
oversight over the departments and offices of the city government, and shall be 
the chief representative of the city, and shall report to the board any failure on 
the part of any of the officers of his or any other department to perform their 
duties, and shall preside at all meetings of the board of commissioners. He shall 
sign all contracts on behalf of the city unless otherwise provided by law, ordi- 
nance or resolution of the board of commissioners; he shall have charge of and 
cause to be prepared and published all statements and reports required by law 
or ordinance or by resolution of the board of commissioners. 

1917, c. 186, sub-ch. 16, Part IV, Plan C, ¢. 2, s. 5. 


2877. Commissioner of administration and finance: 

1. Purchasing agent. The commissioner of administration and finance (who 
is also mayor) shall be the purchasing agent of the board of commissioners of 
the city, and all property, supplies, and material of every kind whatsoever shall, 
upon the order of the board of commissioners, be purchased by him; and when 
so purchased by him, the bills therefor shall be submitted to and approved by 
the board of commissioners before warrants are issued therefor. When such 
warrants are issued, they shall be signed by the commissioners and countersigned 
by some other person designated by the board of commissioners. 
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2. Collector of taxes and other dues. He shall collect all taxes, water rents, 
license fees, franchise taxes, rentals, and all other moneys which may be due or 
become due to the city ; he shall issue license or permits as provided by law, ordi- 
nance, or resolution adopted by the board of commissioners; he shall report the 
failure on the part of any person, firm or corporation to pay money due the city; 
and he shall report to the board of commissioners any failure on the part of any 
person, firm, or corporation to make such reports as are required by law, ordi- 
nance, or order of the board of commissioners to be made, and he shall make such 
recommendations with reference thereto as he may deem proper. 

8. Supervision of accounts. He shall have charge of and supervision over 
all accounts and records of the city, and accounts of all officers, agents, and 
departments required by law or by the board of commissioners to be kept or made. 
He shall regularly, at least once in three months, inspect or superintend inspec- 
tion of all records or accounts required to be kept in any of the offices or depart- 
ments of the city, and shall cause proper accounts and records to be kept, and 
proper reports to be made. He shall recommend to the board methods of mod- 
ern bookkeeping for all departments, employees, and agents of the city, and 
shall, acting for the board of commissioners, audit or cause to be audited by an 
expert accountant, quarterly, the accounts of every officer or employee who does 
or may receive or disburse money, and shall publish or cause to be published 
quarterly statements showing the financial condition of the city. He shall 
examine or cause to be examined all accounts, payrolls, and claims before they 
are acted on or allowed, unless otherwise provided by law or by order of the 
board of commissioners. 

4. Control of employees. He shall have control of all employees of his 
department, and of all other officers and employees not by law, ordinance, or 
resolution of the board of commissioners apportioned or assigned to some other 
department. The assessor, auditor, city clerk, city attorney, and their respective 
offices or departments, and all employees therein, and all bookkeepers and 
accountants are apportioned and assigned to the department of administration 
and finance, and shall be under the direction and supervision of the commissioner 
thereof. 

5. General duties. In the absence or inability of any commissioner to act, 
he shall exercise temporary supervision over the department assigned to such 
commissioner, subject, however, to the power of the board to substitute some one 
else temporarily to perform any of such duties. He shall do and perform any 
and all other services ordered by the board and not herein expressly conferred 
upon some other department. 

1917, c. 186, sub-ch. 16, Part IV, Plan C, ¢. 2, s. 8. 


2878. Commissioner of public works: 

1. Construction of public works. The commissioner of public works shall 
have authority and charge over all the public works not herein expressly given to 
some other department; the construction, cleansing, sprinkling, and repair of the 
streets and public places, the erection of buildings for the city, the making and 
construction of all other improvements, paving, curbing, sidewalks, bridges, 
viaducts, and the repair thereof. He shall approve all estimates of the city 
engineer of the cost of public works, and recommend to the board of commis- 
sioners the acceptance of the work done or improvement made, when completed 
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according to contract, and perform such other duties with reference to such other 
matters as may be required by law, ordinance, or order of the board of commis- 
sioners. 


2. Control of streets and public places. The commissioner shall have super- 
vision and control, and it shall be his duty to keep in good condition the streets, 
cemeteries, and public parks in the city or belonging to the city, subject to the 
supervision and control of the board of commissioners; he shall have control, 
management and direction of all public grounds, bridges, viaducts, subways, and 
buildings not otherwise assigned herein to some other department; he shall have 
supervision of the enforcement of the provisions of law and the ordinances relat- 
ing to streets, public squares and places, cemeteries, and the control of the placing 
of billboards and street waste-paper receptacles. 


8. Control over public utilities. He shall have supervision over the public- 
service utilities not otherwise assigned to some other department, and all per- 
sons, firms, or corporations rendering service in the city under any franchise, 
contracts, or grant made by the city or state, not otherwise assigned to some other 
department. He shall have control of the location of street-car tracks, tele- 
phone and telegraph wires, and other things placed by public-service corpora- 
tions in, along, under, or over the streets, and shall report to the board of com- 
missioners or city officers, as may be appointed by them to receive his reports, 
any failure of such person or corporation to render proper service under a fran- 
chise granted by the city or state, and shall report any failure on the part of such 
person, firm, or corporation to observe the requirements or conditions of such 
franchise, contract, or grant. 


4. Control of water system. He shall have charge of the watersheds from 
which the city takes its supply of water, pumping stations, pipe lines, filtering 
apparatus, and all other things connected with or incident to the proper supply 
of water for the city; it shall be his duty to act for the city, subject to the con- 
trol of the board of commissioners, in securing all rights of way and easements 
connected with and necessary to the supply of water for the city; he shall have 
supervision and control of all buildings, grounds, and apparatus connected there- 
with and incident to the furnishing of water for the city ; he shall superintend the 
erection of water tanks and laying of water lines and the operation thereof. 


5. Control of departments. ‘The department of the city engineer, and all 
employees therein, the departments of streets, parks, cemeteries, buildings, and 
all employees in said departments, shall be under the supervision and control of 
the commissioner of public works; and he shall do and perform all other services 
ordered by the board, or that may be ordered by the board, not herein expressly 
conferred upon some other department. 

1917, c. 186, sub-ch. 16, Part IV, Plan C, ¢. 2, s. 7. 


2879. Commissioner of public safety: 


1. Charge of police force. The commissioner of public safety shall have 
charge of the police force, subject to the supervision and control of the board of 
commissioners, and:shall have power temporarily to supplant the chief of police 
and take charge of the department, and shall at all times have power to give 
directions to the officers and all employees in the police department, and his 
directions shall be binding upon all such officers and employees, subject only to 
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the control of the board of commissioners. He shall have charge of the police 
stations, jails, and property and apparatus connected therewith, including city 
ambulance and patrol wagons used in connection with his department. 


2. Control of fire department. He shall have the supervision and control, 
subject to the control of the board of commissioners, of the fire department, of 
all firemen, officers, and employees therein or connected therewith, and of all 
fire stations, property and apparatus connected therewith; he shall have power 
to supersede temporarily the chief of the fire department, and his orders to such 
department and all employees therein shall be binding upon the department. 


8. Traffic regulations. He shall be charged with the duty of enforcing all 
ordinances and resolutions relating to traffic on the public streets, alleys, and 
public ways, on and across railway lines and through and over the cemetery- 
ways, public parks, and other public places. 


4. Health regulations. He shall, subject to the supervision of the board of 
commissioners, have control of the laws, ordinances, and orders relating to the 
public health and sanitation, and all health officers, employees of the city, con- 
nected with and under his department; and it shall be the duty of the board of 
commissioners to pass such ordinances and prescribe such rules and regulations 
and employ such persons as will be necessary to protect and preserve public 
health. He shall have control and supervision, through the health officer under 
his department, over public dumping grounds and dumps and city scavengers; 
he shall be charged, through his department, with the enforcement of all quar- 
antine regulations, of keeping clean all streets, alleys, and public places, and. 
with suppressing and removing conditions on private property within the city 
that are a menace to health or public safety. He shall be authorized to enter 
upon private premises for the purpose of discharging the duties imposed upon 
him, and he shall cause to be abated all nuisances which may endanger or affect 
the health of the city, and generally do all things, subject to the control of the 
board of commissioners, that may be necessary and expedient for the promotion 
of health and suppression of disease. 

5. Sewer and light systems. He shall have control and supervision over the 
sewer system, and shall have charge and control over the sewer inspector and 
all other officers and employees connected with the department of lights and 
sewers. He shall have supervision and control over the lighting system of the 
city, and the management and direction of the lighting of the streets, alleys, and 
all other public places and grounds and all other places where city lights are 
placed; he shall be charged with the duty of seeing that all persons, firms, and 
corporations charged with the duty of supplying lights or waterpower perform 
the obligation imposed upon them by law, ordinance, or order of the board of 
commissioners. 

6. Control over officers. We shall have charge of the electrical inspector, 
plumbing inspector, building inspector, market house and the employees con- 
nected therewith and of all apparatus and property used therein; he shall have 
charge, supervision and direction of all officers and employees of the city con- 
nected with and under his department. He shall perform al! other services 
ordered by the board of commissioners, or that may be ordered by the board of 
commissioners, not herein expressly conferred upon some other department. 

1917, c. 136, sub-ch. 16, Part IV, Plan C, ¢c. 2, s. 8. 
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2880. Recommendations as to purchases. It shall be the duty of each commis- 
sioner to recommend to the city purchasing agent the purchase of goods and the 
contract for all things necessary to be contracted for in his department, and 
these recommendations shall be submitted to the board of commissioners for its 
orders with respect thereto. 

1917, c. 186, sub-ch. 16, Part IV, Plan C, ¢. 2, s. 9. 


2881. General powers of board of commissioners. The board of commissioners 
shall exercise all legislative powers, functions, and duties conferred upon the city 
or its officers. It shall make all orders for the doing of work or the making or 
construction of any improvements, bridges, or buildings. It shall levy all taxes, 
apportion and appropriate all funds, audit and allow all bills and accounts, pay- 
rolls, and claims, and order payment thereof. It shall make all assessments for 
the cost of street improvements, sidewalks, sewers, and other work, improvements, 
or repairs which may be specially assessed. It shall make or authorize the 
making of all contracts, and no contracts shall bind or be obligatory upon the 
city unless either made by ordinance or resolution adopted by the board of com- 
missioners or reduced to writing and approved by the board or expressly author- 
ized by ordinance or resolution adopted by the board. All contracts and all 
ordinances and resolutions making contracts or authorizing the making of con- 
tracts shall be drawn by the city attorney, or submitted to such officer before the 
same are made or passed. All heads of departments, agents, and employees are 
the agents of the board of commissioners only, and all their acts shall be subject 

‘to review and to approval or revocation by the board of commissioners. Every 
head of department, superintendent, agent, employee, or officer shall from time to 
time, as required by law or ordinance, or when requested by the board of com- 
missioners, or whenever he shall deem necessary for the good of the public serv- 
ice, report to the board of commissioners in writing respecting the business of his 
department, office, or employment, all matters connected therewith. The board 
of commissioners may by ordinance or resolution assign to a head of a depart- 
ment, a superintendent, officer, agent, or employee, duties in respect to the busi- 
ness of any other department, office, or employment, and such service shall be 
rendered without additional compensation. The board of commissioners shall 
elect and have authority over the city clerk, who shall be the clerk of the board of 
commissioners. The board of commissioners shall have charge of all matters 
pertaining to public health, and shall perform all duties belonging thereto. 

LOL G1 3G; Sub-Chs- 16. Pare sa Ven lane OmGrcarsseel Olle 


2882. Commissioners’ service exclusive. Hach member of the board of com- 
missioners shall devote his time and attention to the performance of the public 
duties to the exclusion of all other occupations, professions, or callings. 

1917, c. 186, sub-ch. 16, Part IV, Plan C, ¢. 2, s. 12. 


2883. The initiative and referendum: 


1. Ordinances submitted by petition. Any proposed ordinance may be sub- 
mitted to the board of commissioners by petition signed by electors of the city 
equal to the number provided herein for recall of any official. The signatures, 
verifications, authentications, inspections, certification, amendments, and submis- 
sion of such petition shall be the same as provided for the removal of officials. 
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2. Duty of the board. If the petition accompanying the proposed ordinance 
be signed by the requisite number of electors, and contains a request that the 
ordinance be passed, or submitted to a vote of the people if not passed by the 
board of commissioners, such board shall either : 

a. Pass such ordinance without alteration within twenty days after attach- 
ment of the clerk’s certificate to the accompanying petition, or 

b. After the clerk shall attach to the petition accompanying such ordinance 
his certificate of sufficiency, the board of commissioners shall forthwith submit 
the question to the qualified voters at a special election called for that purpose, 
or to a general election occurring within ninety days after the date of the clerk’s 
certificate. If the petition is signed by not less than ten and less than twenty- 
five per cent of the electors as above defined, then the board of commissioners 
shall within twenty days pass such ordinance without change or submit the same 
at the next general city election. 


3. Popular vote taken. ‘The ballots used when voting upon such ordinance 
shall contain these words: ‘‘For the Ordinance’’ (stating the nature of the pro- 
posed ordinance) and ‘‘ Against the Ordinance’’ (stating the nature of the pro- 
posed ordinance). If the majority of the qualified electors voting on the pro- 
posed ordinance shall vote in favor thereof, such ordinance shall thereupon 
become a valid and binding ordinance of the city; and any ordinance proposed 
by petition, or which shall be adopted by a vote of the people, cannot be repealed 
or amended except by a vote of the people. Any number of proposed ordi- 
nances may be voted upon at the same election, in accordance with the provi- 
sions of this section, but there shall not be more than one special election in any 
period of six months for such purpose. 

4. Proposition for repeal. The board of commissioners may submit a propo- 
sition for the repeal of any such ordinance, or for amendments thereto, to be 
voted upon at any succeeding general election; and should any such proposition 
so submitted receive a majority of the votes cast thereon at such election, such 
ordinance shall thereby be repealed or amended accordingly. 

5. Publication. Whenever any ordinance or proposition is required by this 
act to be submitted to the voters of the city at any election, the city shall cause 
such ordinance or proposition to be published once in a newspaper of general cir- 
culation in the city, such publication to be not more than twenty nor less than 
five days before the submission of such proposition or ordinance to be voted on. 

6. When ordinance takes effect. No ordinance passed by the board of com- 
missioners, unless otherwise expressly provided, except an ordinance for the 
immediate preservation of the public peace, health, or safety, which contains a 
statement of its urgency and is passed by a two-thirds vote of the board of com- 
missioners, shall go into effect before twenty days from the time of its final pas- 
sage and publication, as herein provided. 

7. Action upon protest filed. If during the twenty days a petition, signed 
by electors of the city equal to the number prescribed herein to be signed to a 
petition for the recall of any official, protesting against the passage of such 
ordinance, be presented to the board of commissioners, the operation of such ordi- 
nance shall thereupon be suspended, and it shall be the duty of the board of com- 
missioners to consider such ordinance, and if the same is not entirely repealed, 
the board of commissioners shall submit to the qualified voters the question of the 
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repeal of such ordinance at an election to be held for that purpose in the manner 
and under the conditions herein provided for reference to voters of the question 
of recall of an official. 

1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 3, s..1. 


2884. Nomination of candidates: 


1. Nomination by primaries. All candidates to be voted for at all general 
municipal elections, at which time a mayor, commissioners, or any other elective 
officers are to be elected under the provisions of this act, shall be nominated by a 
primary election, and no other names shall be placed upon the general ballot 
except those nominated in such primary in the manner hereinafter prescribed. 


2. How primaries held. The primary election for such nominations shall 
be held on the second Monday preceding all general municipal elections. The 
judges and other officers of election appointed for the general municipal election 
shall, whenever practicable, be the judges of the primary election, and it shall be 
held at the same place and in the same manner and under the same rules and 
regulations and subject to the same conditions, and the polls to be opened and 
closed at the same hours, as are required for the general election. 


8. Notice of candidacy. Any person desiring to become a candidate for 
nomination by the primary for the office of mayor or commissioner of either of 
the other two departments or any other elective office shall, at least ten days prior 
to the primary election, file with the clerk a statement of such candidacy in sub- 
stantially the following form: 


STAT HR ORON OR TEE © ARO Te TINA c= 0 Uy NiLUY ain © Hl eee tes eee ae 

j Cae Ae pial a SOE hk ye al Lh kN a hereby give notice that I reside 
Aterwirs BSP e ies tee aU ee PO ees street city of £-— — he semen terres eee 
GOUT < Ogee We See ee State of North Carolina; that I am a candidate 


for nomination to the office of (mayor, or commissioner of a particular department, or 
other office) to be voted upon at the primary election to be held on the ~---_---_------- 


Mond ayy ote 2: shar sot 8 Sea ies Sayeed , 19__--, and I hereby request that my name be 
printed upon the official ballot for the nomination by such primary election for such office. 
(Signed ), 2202 = Soke Er Soe ee ee 


And he shall at the same time pay to the clerk, to be turned over to the city 
treasurer, the sum of five dollars. 


4. Publication of names. Immediately upon the expiration of the time for 
filing the petition of candidates, the city clerk shall cause to be published for 
three successive days in a daily newspaper of general circulation in the city, in 
proper form, the names of the persons as they are to appear upon the primary 
ballots. 

5. Ballots prepared. The clerk shall thereupon cause the primary ballots to 
be printed, authenticated with a facsimile of his signature. Upon the ballot the 
names of the candidates for mayor, arranged alphabetically, shall be placed, with 
a square at the left of each name, and immediately below the words, ‘‘vote for 
one.’’ Following the names, likewise arranged in alphabetical order, shall 
appear the names of the candidates for the commissioners of the two other depart- 
ments, respectively, with a square at the left of each name, and below the names 
of such candidates for each of the departments shall appear the words, ‘‘vote for 
one.’’ Like provision shall be made for the names of candidates for each other 
elective office provided by law. The ballots shall be printed upon plain, sub- 
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stantial white paper, and shall be headed: ‘‘Candidates for nomination for 
mayor and commissioners of two other offices (naming them), of the city of 
gt tec5 Tale , North Carolina, at the primary election,’’ but shall have no party 
designation or mark whatever. 


6. Form of ballots. The ballots shall be in substantially the following form: 


(Place a cross in the square preceding the names of parties you favor as candidates for 
the respective positions. ) 

Official primary ballot. Candidates for nomination for mayor and commissioners and 
Ommemolncesm namin aphem.).Ol, Che -CLLYAOL sae eee , North Carolina, at 
the primary election. 

For Mayor (naming candidates). (Vote for one.) 

For Commissioner of the Department of Public Safety (names of candidates). (Vote 
for one.) 

For Commissioner of the Department of Public Works (names of candidates). (Vote 


for one.) 


Official ballot. Attest: 
(Signature) js. Sees 2S ae. ee City Clerk. 


7. Distribution of ballots. Having caused ballots to be printed, the city 
clerk shall cause to be delivered at each polling place a number of ballots equal 
to twice the number of votes cast in such polling precinct at the last general 
municipal election for mayor. 

8. Who entitled to vote. The persons who are qualified to vote at the suc- 
ceeding municipal election shall be qualified to vote at such primary election, and 
shall be subject to challenge made by any resident of the city, under such rules 
as may be prescribed by the board of commissioners, and such challenge shall be 
passed upon by the judges of election and registrars: Provided, however, that the 
law applicable-to challenge at a general municipal election shall be applicable to 
challenge made at such primary election. 

9. Ballots counted. Judges of election shall, immediately upon the closing 
of the polls, count the ballots and ascertain the number of votes cast in such 
precincts for each of the candidates, and make return thereof to the city clerk, 
upon blanks to be furnished by the clerk, within six hours of the closing of the 
polls. 

10. Returns canvassed. On the day following the primary election the city 
clerk, under the supervision and direction of the mayor, shall canvass such 
returns so received from all the polling precincts, and shall make and publish in 
some newspaper of general circulation in the city, at least once, the result thereof. 
The canvass by the city clerk shall be publicly made. 

11. Who to be candidates. The two candidates receiving the highest num- 
ber of votes for mayor, and the two candidates receiving the highest number of 
votes for commissioners for each of the respective departments, and the two can- 
didates receiving the highest number of votes for any other elective office, shall 
be the candidates, and the only candidates whose names shall be placed upon the 
ballot for mayor, commissioners, and other elective offices at the next succeeding 
general municipal election. 

1917, ce. 186, sub-ch. 16, Part IV, Plan C, ec. 4. 


2885. Recall of officials by the people: 


1. Who may be removed. The holder of any elective office may be removed 
at any time by the electors qualified to vote for a successor of such incumbent. 
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2. Petition filed and verified. The procedure to effect the removal of an 
incumbent of an elective office shall be as follows: A petition signed by electors 
entitled to vote for a successor to the incumbent sought to be removed, equal in 
number to at least twenty-five per centum of the entire vote for all candidates 
for the office of mayor cast at the last preceding general municipal election, 
demanding an election of a successor of the person sought to be removed, shall 
be filed with the clerk, which petition shall contain a general statement of the 
ground for which the removal is sought. The signatures to the petition need not 
all be appended to one paper, but each signer shall add to his signature his place 
of residence, giving the street and number. One of the signers of each such 
paper shall make oath before an officer competent to administer oaths that the 
statements therein made are true, as he believes, and that each signature to the 
paper appended is the genuine signature of the person whose name it purports 
to be. 


8. Clerk to examane and certify sufficiency. Within ten days from the date 
of filing such petition the city clerk shall examine and from the voters’ register 
ascertain whether or not the petition is signed by the requisite number of quali- 
fied electors, and he shall attach to the petition his certificate, showing the result 
of such examination. If by the clerk’s certificate the petition is shown to be 
insufficient, it may be amended within ten days from the date of the certificate. 
The clerk shall, within ten days after such amendment, make like examination of 
the amended petition, and if his certificate shall show the same to be insufficient, 
it shall be returned to the person filing the same; without prejudice, however, 
to the filing of a new petition to the same effect. If the petition shall be deemed 
to be sufficient, the clerk shall submit the same to the board of commissioners 
without delay. 7 


4. Board to order primary. If the petition shall be found to be sufficient, 
the board of commissioners shall order and fix a date for holding a primary, as 
provided in cases preceding regular elections, the primary to be held not less 
than ten days or more than twenty days from the date of the clerk’s certificate 
to the board of commissioners that a sufficient petition is filed. If in the primary 
election any candidate receives a majority of all the votes cast, he shall be 
declared to be elected to fill out the remainder of the term of the officer who is 
sought to be recalled. If there be more than two candidates in such primary 
and no one received a majority of all the votes cast therein, then there shall be 
an election held within twenty days from the date of the primary, at which 
election the two candidates receiving the highest vote in the primary shall be 
voted for. Candidates’ names shall be placed on the ticket in the primary and 
election held, and the results canvassed, under the same rules, conditions, and 
regulations as are prescribed for the primaries preceding regular elections. 
The board of commissioners shall make or cause to be made publication for ten 
days of notice and all arrangements for holding such election, and the same 
shall be conducted, returned, and the results thereof declared in all respects as 
other city elections. 

5. Candidate elected succeeds to office. ‘The successor of any officer so 
removed shall hold office during the unexpired term of his predecessor. Any 
person sought to be removed may be a candidate to succeed himself, and unless 
he requests otherwise in writing, the clerk shall place his name on the official 
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ballot without nomination. At such election, if some other person than the 
incumbent is elected, the incumbent shall thereupon be deemed removed from 
the office upon qualification of his successor. 


6. Vacancy filled. In case the party elected should fail to qualify within ten 
days after receiving notification of election, the office shall be deemed vacant, 
and in that event the unexpired term shall be filled by election by the board, but 
the commissioner removed shall not be eligible to election by the board, and the 
person so elected by the board shall be subject to recall as other commissioners. 
If the incumbent receives a majority of votes in the primary election he shall 
continue his office. 


7. Application of method of removal. Such method of removal shall be 
cumulative and additional to any other method provided by law. In the event 
any officer is recalled and any person is elected as his successor, the right of 
recall of such successor so elected shall be as in case of an officer originally 
elected. 

1917, c. 186, sub-ch. 16, Part IV, Plan C, ec. 5. 


2886. Salaries of officers. The mayor and commissioners shall have offices at 
the city hall. The compensation of the mayor and commissioners shall be as 
follows: In cities of five thousand inhabitants and under, the mayor shall receive 
one thousand dollars and the commissioners each seven hundred and fifty dol- 
lars. In cities of five to ten thousand inhabitants the mayor shall receive fifteen 
hundred dollars and the commissioners each one thousand dollars. In cities of 
ten to fifteen thousand inhabitants the mayor shall receive two thousand dollars 
and the commissioners each fifteen hundred dollars. In cities of fifteen to 
twenty-five thousand inhabitants the mayor shall receive twenty-six hundred 
dollars and the commissioners each twenty-four hundred dollars. In cities of 
over twenty-five thousand inhabitants the mayor shall receive thirty-five hun- 
dred dollars and the commissioners each thirty-two hundred and fifty dollars. 
The number of inhabitants shall be determined by the last United States gov- 
ernment census or estimate. Every other officer, agent, employee, and assistant 
of the city government shall receive such salary or compensation as the board of 
commissioners shall by ordinance provide, payable in equal monthly installments, 
unless the board shall order payments to be made at nonpayment intervals. 

1917, c. 186, sub-ch. 16, Part IV, Plan C, c. 6. 

See annotations under section 2862. 


Part 4. Plan “D.’ Mayor, City Council, and City Manager 


2887. How it becomes operative. The method of city government herein pro- 
vided for shall be known as Plan D. Upon the adoption of Plan D by a city 
in the manner prescribed by article eighteen of this act, such plan shall become 
operative, and the powers of government of such city shall be exercised, as 
provided herein and in article eighteen. 

TOL crl50" SUD-Ch. 16, seart Vy, Plan’ Doss. 2: 


2888. Governing body. The government of the city and the general manage- 
ment and control of all its affairs shall be vested in a city council, which shall be 
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elected and shall exercise its powers in the manner herein and in article eighteen 
set forth, except that the city manager shall have the authority hereinafter 
specified. 

1917,1¢; 1386, sub-ch. 16;; Parti V,, Plan. D, .s:, 3: 


2889. Number and election of city councils. The city council shall consist of 
five members, who shall be elected at large by and from the qualified voters of 
the city for a term of two years and until their successors are elected and 
qualified. 

1917, c. 186, sub-ch. 16, Part V, Plan D, s. 4. 


2890. Power and organization of city council. All the legislative powers of 
the city shall be vested in the city council. The city council elected as afore- 
said shall meet at ten o’clock in the forenoon on Wednesday after the first Mon- 
day of May in each year, and the members of the city council whose terms of 
office then begin shall severally make oath before the city clerk or justice of the 
peace to perform faithfully the duties of their respective offices. The city coun- 
cil shall thereupon be organized by the choice from its members of a mayor, who 
shall hold his office during the term for which he was elected a member of the 
city council, and a mayor pro tem., who shall hold his office during the pleasure of 
the city council. The organization of the city council shall take place as afore- 
said, notwithstanding the absence, death, refusal to serve, or nonelection of one 
or more of the members: Provided, that at least three of the persons entitled 
to be members of the city council are present and make oath as aforesaid. Any 
member entitled to make the aforesaid oath, who was not present at the time 
fixed therefor, may make oath at any time thereafter. 

1917; c. 136, sub-ch. 16,,Part? Vi’ Plan Diis75; 1919.-e) 2707 sh 1" 


2891. Meetings regulated. The city council shall fix suitable times for its 
regular meetings. The mayor, the mayor pro tem. of the city council, or any 
two members thereof, may at any time call a special meeting by causing a writ- 
ten notice, stating the time of holding such meeting and signed by a person or 
persons calling the same, to be delivered in hand to each member or left at his 
usual dwelling place at least six hours before the time of such meeting. Meet- 
ings of the city council may also be held at any time when all the members of the 
council are present and consent thereto. 

1917, c. 186, sub-ch. 16, Part V, Plan D, s. 6. 


2892. Quorum and conduct of business, A majority of the members of the 
city council shall constitute a quorum. Its meetings shall be public, and the 
mayor, who shall be the official head of the city, shall, if present, preside and 
shall have the same power as the other members of the council to vote upon all 
measures coming before it, but shall have no power of veto. In the absence of 
the mayor, the mayor pro tem. of the city council shall preside, and in the 
absence of both, a chairman pro tempore shall be chosen. The city clerk shall be 
ex officio clerk of the city council, and shall keep records of its proceedings; but 
in case of his temporary absence, or in case of a vacancy in the office, the city 
council may elect by ballot a temporary clerk, who shall be sworn to the faithful 
discharge of his duties, and may act as clerk of the city council until a city clerk 
is chosen and qualified. All final votes of the city council involving the expendi- 
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ture of fifty dollars or over shall be by yeas and nays and shall be entered on the 
records. On request of one member, the vote shall be by yeas and nays, and 
shall be entered upon the records. Three affirmative votes at least shall be 
necessary for the passage of any order, ordinance, resolution, or vote. 

1917, c. 186, sub-ch. 16, Part V, Plan D, s. 7. ; 

See section 2821. 


2893. Vacancies in council. Vacancies in the city council shall be filled by 
the council for the remainder of the unexpired terms. 
1917, c. 186, sub-ch. 16, Part V, Plan D, s. 8. 


2894. Election of mayor. The mayor shall be elected by the city council from 
among its own members, and shall hold office during the term for which he has 
been elected to the council. In case of a vacaney in the office of mayor, the 
remaining members of the council shall choose from their own number his suc- 
cessor for the unexpired term. 

AGI, C4136) Sub-chs 16M Parti Vs BlaniD;is49);71919) "e260; sil ics 270,283 12: 


2895. Salaries of mayor and council. The mayor shall receive for his services 
such salary as the city council shall by ordinance determine, not exceeding seven 
hundred dollars a year, and he shall receive no other compensation from the 
city. His salary shall not be increased or diminished during the term for which 
he is elected. The council may, by a vote of not less than three members, taken 
by call of the yeas and nays, establish a salary for its members not exceeding two 
hundred dollars a year for each. Such salary may be reduced, but no increase 
therein shall be made to take effect during the year in which the increase is voted. 

TOL. 136, sub-ch. 16, Part V, Plan D, si 10: 

See annotations under section 2862. 


2896. City manager appointed. The city council shall appoint a city man- 
ager, who shall be the administrative head of the city government, and shall be 
responsible for the administration of all departments. He shall be appointed 
with regard to merit only, and he need not be a resident of the city when 
appointed. He shall hold office during the pleasure of the city council, and 
~ shall receive such compensation as it shall fix by ordinance. 

1917, c. 186, sub-ch. 16, Part V, Plan D, s. 11. 


2897. Power and duties of manager. The city manager shall (1) be the admin- 
istrative head of the city government; (2) see that within the city the laws of 
the state and the ordinances, resolutions, and regulations of the council are 
faithfully executed; (8) attend all meetings of the council, and recommend for 
adoption such measures as he shall deem expedient; (4) make reports to the 
council from time to time upon the affairs of the city, keep the council fully 
advised of the city’s financial condition and its future financial needs; 
(5) appoint and remove all heads of departments, superintendents, and other 
employees of the city. 

1Ol¢eeslso. sub-ch. 16.bart V, Elan Ds: 12: 


2898. Appointment and removal of officers. Such city officers and employees 
as the council shall determine are necessary for the proper administration of the 
city shall be appointed by the city manager, and any such officer or employee 
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may be removed by him; but the city manager shall report every such appoint- 
ment and removal to the council at the next meeting thereof following any such 
appointment or removal. 

1917, c. 186, sub-ch, 16) Part V, Plan-D;(s. 13: 


2899. Control of officers and employees. The officers and employees of the 
city shall perform such duties as may be required of them by the city manager, 
under general regulations of the city council. 

1917, c. 186, sub-ch. 16, Part V, Plan D, s. 14. 


2900. School system controlled. The public school system may be placed by 
the council under the management and control of a board of education of not 
less than three and not more than seven members, to be appointed by the council 
under such rules and regulations and with such powers and duties as the council 
may from time to time prescribe: Provided, however, that if any city adopting 
this form of government shall have, at the time of such adoption, a board of 
education acting under powers and regulations given it by a vote of the voters 
of such city, such board of education shall remain in existence and the powers 
and duties given it by a vote of the people shall be and remain in full force and 
effect, except that the appointment of the members of such board of education 
shall vest in the council: Provided further, that in all cases wherein the said 
board of education is now elected by the people, such board shall continue to be 
elected by the electors of the municipality at the same time and in the same 
manner as the city council is elected, as herein provided: Provided further, 
that the duties and powers of the city manager, prescribed herein in Plan D, 
shall not be construed as applying in any manner to the public schools, their 
financial management and operation. ,The words ‘‘board of education’’ shall 
be construed to mean and include board, school commissioners, or other similar 
educational board. 

1DIONCHGORS.2: 

See Taylor v. Greensboro, 175-423. 


Part 5. Plans “A” and “D,” with Initiative, Referendum and Recall 


2901. How submitted, and effect of adoption. There may be submitted as 
an addition to Plans A or D ‘‘The Initiative and Referendum’’ and ‘‘ Recall of 
Officials by the People,’’ as set forth in Plan C, in which ease all references to 
the board of commissioners shall apply to the mayor and council, and the peti- 
tion for election and the ballots shall contain the name of the plan as ‘‘Plan A, 
with Initiative, Referendum, and Recall’’; ‘‘Plan D, with Initiative, Referen- 
dum and Reeall,’’ and such plans shall be submitted with such additions as 
provided in this act for the submission of such plans. 

1917, ce. 186, sub-ch. 16, Part VI. 


Art. 20. AMENDMENT AND REPEAL oF CHARTER 


2902. ‘‘Home rule’’ or ‘‘Local self-government.’’ Within the limitations 
prescribed by the constitution and. now existing or hereafter enacted general 
laws, any municipality may amend or repeal its charter or any part thereof or 
adopt a new charter. The proposal to amend, repeal, or adopt may be initiated: 
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(a) By the governing body of such municipality; (b) By any number of the 
qualified electors of such municipality not less than twenty-five per centum of 
qualified electors entitled to vote at the next preceding regular municipal elec- 
tion in such municipality. 

1917, ce. 1386, sub-ch. 16, Part VII, s. 1. 


An amendment under this article is necessary to authorize the commissioners to change 
salaries fixed in existing charter: Kendall v. Stafford, 178-461. 


2903. Ordinances to amend or repeal charter: 

1. How adopted. If any amendment, repeal, or adoption be initiated by 
the governing body of any municipality, the governing body shall at one of its 
regular meetings, and not less than six days after the introduction thereof, adopt 
by not less than a two-thirds vote of all its members an ordinance in which shall 
be recited in full the amendment, repeal, or adoption proposed; such ordinance 
shall also recite that such amendment, repeal, or adoption is, in the opinion of the 
governing body, for the best interests of the municipality. 

2. Publication made. It shall direct publication over the name of the mayor 
or other chief officer of the municipality of a notice in substantially the following 
form (the blank spaces to be properly filled in) : 


NOTICE OF AMENDMENT TO CHARTER OF 
"(here insert name of municipality.) 
The governing body of (here insert name of municipality) at a regular meeting held on 


ther key Ga yPLot Tas eT aoe Oey! ee Tyee ie | 19____, adopted a resolution as follows 
(here copy verbatim the resolution). 
Dated st hist === CLA VgO Dg ee LOssee 
See Sane a eo oo ee eA OE , Mayor 


8. Submitted to vote. The governing body shall in its resolution provide 
that the amendment, repeal, or adoption therein proposed shall not become 
effective until submitted to and approved by a majority of the votes cast at a 
regular municipal election or a special election called for that purpose, and such 
amendment, repeal or adoption shall be submitted to the qualified voters of the 
city at an election called and held for such purpose, or at a regular municipal 
election. Thereupon, if such amendment, repeal, or adoption shall have been 
approved by a majority of the votes cast as hereinbefore provided, such amend- 
ment, repeal, or adoption shall become effective. 

4. Manner of publication. The notice required shall be published once a 
week for four successive weeks in a newspaper of general circulation in the 
municipality. 

1917, ce. 186, sub-ch. 16, Part VII, ss. 2, 8. 


Upon submission of an amendment to charter under this section the form of ballot and 
manner of holding the election are sufficient, if the voters had an opportunity to vote: Taylor 
v. Greensboro, 175-423. 


2904. Officers to be voted for. The governing body of the town, if it submits 
the question of amending the charter of the town at a regular election so as to 
provide for a different number of members constituting the governing body of 
the town from that number provided for in the old charter, may also order an 
election to be held at said regular municipal election for the commissioners or 
members of the governing body provided for in the proposed amended charter, 


79 1249 


2905 MUNICIPAL CORPORATIONS—Arzt. 20 Ch. 56 


and at said election commissioners shall also be voted for as provided for under 
the old charter. If the proposed amendment is adopted, then the commissioners 
or members of the governing body elected under the proposed amendment shall 
constitute the governing body of the town for the ensuing term. If the proposed 
amendment is not adopted, the commissioners or the members of the governing 
body of said town elected under the provisions of the old charter shall constitute 
the governing body of the town for the ensuing term. 
1919, c. 334. 


2905. Petition for amendment or repeal of charter: 


1. Nature of petition. If any amendment, repeal, or adoption be initiated 
by the qualified electors of such municipality the same shall be by a petition 
signed by not less than twenty-five per centum of the qualified electors entitled to 
vote at the next preceding regular election in such municipality. The petition shall 
be appropriately entitled and shall be addressed to the governing board of such 
municipality, and shall state in exact language the amendment, repeal, or adop- 
tion proposed; the petition need not be all on one sheet, and if on one or more 
than one sheet shall be verified by a freeholder in such municipality who is also 
a signer of such petition. The petition shall contain a request to the governing 
body of the municipality to submit to the qualified electors thereof the amend- 
ment, repeal, or adoption as therein stated, either at a regular election or at a 
special election to be called for that purpose. It shall thereupon be the duty of 
the clerk of such municipality to examine the petition for the purpose of ascer- 
taining whether the same has been signed by the required number of qualified 
electors of the municipality, and the clerk shall certify to the governing body the 
result of his investigation. 


2. Submatted to vote. Upon such certificate, it shall be the duty of the gov- 
erning body to provide for submission to a vote of the amendment, repeal, or 
adoption proposed in the petition, either at a regular election or at a special 
election to be called for that purpose, and if the amendment, repeal, or adoption 
shall be approved by a majority of the votes cast, as hereinbefore provided, such 
amendment, repeal, or adoption shall become effective. 

1917, ce. 186, sub-ch. 16, Part VII, s. 3. 


2906. Nature of verification. Whenever verification of any petition is pro- 
vided or required to be made by this article, such verification shall consist. of 
a written oath signed by the person making the same, which shall state in sub- 
stance that the persons whose names appear signed to such petition were so signed 
by such persons respectively in the presence of the person making oath, and that, 
to the best of the knowledge and belief of the person making the oath, each of such 
persons is a qualified elector entitled to vote at the next preceding regular elec- 
tion in the municipality. 

1917, c. 186, sub-ch. 16, Part VII, s. 4. 


2907. Laws controlling elections. Whenever any election, either regular or 
special, is provided or required to be held under this article, such election shall 
be held under such laws, either general or special, as are at the time of the hold- 
ing of such election in force and effect with reference to such municipality. 

1917, ¢. 186, sub-ch. 16, Part VII, s. 5. 

See Taylor v. Greensboro, 175-423. 
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2908. Several propositions voted on. Any number of amendments or repeals 
may be initiated by one and the same resolution or petition, and whenever under 
this article an election is provided or required to be held, any number of such 
amendments or repeals may be submitted and voted upon at one and the same 
election. 

1917, c. 186, sub-ch. 16, Part VII, s. 6. 

See Taylor v. Greensboro, 175-423. 


2909. Limitations as to holding special elections. No special election pro- 
vided or required by this article shall, except as otherwise provided in this act, 
be held within two months of the time of holding any regular municipal election 
in any municipality ; not more than two special elections may be held under this 
article in any municipality within any one year. The elections, subject to the 
other provisions of this section, shall be held not less than three months from the 
date of the filing of the petition. 

1917, c. 186, sub-ch. 16, Part VII, s. 7. 


2910. Adoption or change certified and recorded. Upon the amendment, 
repeal, or adoption of a charter of any municipality as provided in this article, 
the governing body shall cause to be certified to the secretary of the municipal 
board of control a copy of such amendment, repeal, or adoption duly certified 
by its clerk and under the seal of such municipality; the copy so certified shall 
be recorded in the office of the secretary of state, and a copy shall be so certified 
by the secretary of state to the clerk of the superior court of the county in which 
such municipality is situated and recorded in the office of the clerk; the record 
therein provided for, either in the office of the secretary of state or in the office 
of the clerk of the superior court, shall be evidence in all the courts of this state. 

1917, c. 136, sub-ch. 16, Part VII, s. 9. 


2911. Adoption or change ratified by vote. Whenever any amendment, repeal, 
or adoption of a charter of any municipality is submitted under the provisions of 
this article to the qualified electors of such municipality, such amendment, 
repeal. or adoption shall not become effective unless and until the same shall 
have been approved by a majority of the votes cast at the election and the result 
of the election thereon canvassed, determined, and declared as provided by law. 

1917, c. 186, sub-ch. 16, Part VII, s. 10. 


2912. Plan not changed for two years. When any municipality shall, as pro- 
vided in this act, adopt any one of the plans as set forth in this act, no amend- 
ment, repeal, or adoption of such plans shall be made until and after the expira- 
tion of two years from the date of the adoption of such plan. 

1917, c. 186, sub-ch. 16, Part VII, s. 3. 


Art, 21. Exrcrions REGuLatTEpD 


2913. Laws governing elections. All elections called and held by any city 
for any purpose under the provisions of this act shall be held under, governed 
and controlled by the laws in force at the time of such election governing and 
controlling regular and special municipal elections of such city in so far as they 
are applicable and not inconsistent with the provisions of this act, and where not 
otherwise provided by law. 

1917, c. 136, sub-ch. 16, Part VIII, s. 1. 

See sections 2649-2672. 
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2914. Publication of notice. Except as otherwise provided in this act, notice 
of every special election held in any city shall be published in a newspaper of 
general circulation in such city at least once a week for four weeks preceding the 
date of such election, and posted for thirty days at the door of the building in 
which the governing body holds its meetings and three other public places in the 
city. Such notice shall set forth the date and hours of such elections, the propo- 
sition to be voted on thereat, the location of the polling places, and, in the event 
a new registration is ordered for such election, shall so state and set forth the 
dates of opening and closing the registration books and the names and addresses 
of the several registrars in charge thereof. 

1917, .c. 136, sub-ch. 16, Part VIII, s. 1. 


2915. Time for holding elections. If any city shall adopt any one of the 
plans of government provided for in this act during the year nineteen hundred 
and seventeen, the election of city officers under such plan shall be held on Tues- 
day after the first Monday in May following the adoption of such plan, and the 
regular municipal elections of such city shall take place biennially thereafter. 

1917, c. 186, sub-ch. 16, Part VIII, s. 1. 


Art. 22. Generar, Errect or Act 


2916. Not to repeal Municipal Finance Act. Nothing in this act contained 
shall be construed to amend or repeal any provisions of the ‘‘ Municipal Finance 
Act,’’ and wherever this act and the ‘‘Municipal Finance Act’’ conflict, the 
‘‘Municipal Finance Act’’ shall control. 

1917, ec. 186, sub-ch. 16, Part VII, s. 4. 


2917. Effect of unconstitutionality in part. If any part of this act shall be 
declared unconstitutional, it shall not affect other parts of this act. 
1917, ec. 186, sub-ch. 17. 


SUBCHAPTER III. MUNICIPAL FINANCE ACT 


Art. 23. GENERAL PROVISIONS 


2918. Short title. This act may be cited as ‘‘The Municipal Finance Act.’’ 
1917 pCa leSsSa lee eLOLOS Coles. sous al) 


2919. Meaning of terms. In this act, unless the context otherwise requires, the 
expression— 

‘‘Bond ordinance’’ means an ordinance authorizing the issuance of bonds of a 
municipality ; 

‘“Clerk’’ means the person occupying the position of clerk or secretary of a 
municipality ; 

‘‘Winancial officer’? means the chief financial officer of a municipality ; 

‘‘Wunding bonds’’ means bonds issued to pay or extend the time of payment of 
debts incurred before March seventh, one thousand nine hundred and seventeen, 
not evidenced by bonds; 

‘‘Governing body’’ means the board or body in which the general legislative 
powers of a municipality are vested ; 
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‘‘Loeal improvement’’ means any improvement or property the cost of which 
has been or is to be specially assessed in whole or in part; 

‘‘Municipality’’ means and includes any city, town, or incorporated village in 
this state now or hereafter incorporated ; 

‘‘Necessary expenses’? means the necessary expenses referred to in section 
seven of article seven of the constitution of North Carolina; 

‘‘Publication’’ includes posting in cases where posting is authorized by this 
act as substitute for publication in a newspaper ; 

‘‘Refunding bonds’’ means bonds issued to pay or extend the time of payment 
of debts incurred before March seventh, one thousand nine hundred and seven- 
teen, evidenced by bonds; 

‘Special assessments’’ means special assessments for local improvements, levied 
on abutting property or other property specially benefited, or on street railroad 
companies or other companies or individuals having tracks in streets or highways, 
and ‘‘specially assessed’’ has a corresponding meaning. 

In any case where the governing body of a municipality shall be in doubt as 
to who is the chief financial officer herein referred to, the governing body may 
by resolution determine who is such chief financial officer, and such determination 
shall be conclusive. 

UIUC. lS5, 98.02.) Lolo Cc, is: Sato (2) 3 Lolo, Cy 280, S81. 


2920. Publication of ordinance and notices. An ordinance or notice required 
by this act to be published by a municipality shall be published in a newspaper 
published in the municipality, or, if no newspaper is published therein, a news- 
paper published in the county and circulating in the municipality, or, if there 
is no such newspaper, the ordinance or notice shall be posted at the door of the 
building in which the governing body usually holds its meetings and at three 
other public places in the municipality. 

LOL Colssesas; 1919N er 178s. 3 (38)- 


2921. Application and construction of act. This act shall apply to all munici- 
palities. Every provision of this act shall be construed as being qualified by 
constitutional provisions whenever such construction shall be necessary in order 
to sustain the constitutionality of any portion of this act. If any portion of this 
act shall be declared unconstitutional the remainder shall stand, and the portion 
declared unconstitutional shall be exscinded. 

1917, c. 138, ss. 4, 5; 1919, ec. 178, s. 3 (4), (5). 


Art. 24. Bupartr ann APPROPRIATIONS 


2922. The fiscal year. The fiscal year of every municipality shall begin either 
on the first day of June or on the first day of September, as the governing body 
of the municipality may determine. 

1917, c. 138, s. 6; 1919, c. 178, s. 3 (6). 


2923. Budget prepared. Not earlier than one month before nor later than one 
month after the beginning of each fiscal year of a municipality the governing 
body shall cause to be prepared a plan for financing the municipality during said 
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fiseal year, which plan shall be known as the budget and shall be based upon 
detailed estimates furnished by the several departments and other divisions of 
the municipal government. 

1917, ¢; 188, 8) 6351919" co vs)"sy 385 (G6): 


2924. What budget shall contain. The budget shall present the following 
information : 

1. An itemized estimate of the appropriations necessary to be made for eur- 
rent expenses and for permanent improvements for each department and divi- 
sion of the municipal government for the fiscal year (exclusive of expenses to be 
paid for by means of bonds issued under article twenty-six of this chapter), 
for: the payment of the principal and interest of debts, and for deficits of the 
previous fiscal year, with comparative statements in parallel columns of expendi- 
tures for corresponding items so far as possible for the two preceding fiscal years. 
This estimate may include a contingent fund not designated for any particular 
purpose not exceeding five per centum of the total estimated amount of other 
appropriations. 

2. An itemized estimate of the taxes required and of the estimated revenues 
of the municipality from all other sources for the fiscal year, the unencumbered 
balances of the appropriations, and of the surplus revenues of the previous fiscal 
year, with comparative statements in parallel columns of the taxes and other 
revenues for the two preceding fiscal years. 

3. A statement of the financial condition of the municipality ; and such other 
information as the governing body may deem advisable to state. 

1917, -c. 138,.s..6; 1919, ¢..178,s. 3: (6). 


2925. Copy of budget filed for inspection. A copy of the budget shall be filed 
in the office of the clerk of the municipality for public inspection not later than 
ten days before its adoption by the governing body, and a public hearing shall 
be given thereon by the governing body before the adoption of the budget, 
notice of which hearing shall be published. 

1917, c. 188, gs. 6; 1919, c. 178, s. 3 (6). 


2926. Change of fiscal year. The fiscal year may be changed by resolution of 
the governing body, which resolution shall declare that the fiscal year shall 
thereafter begin on the first day of September or June, as the case may be. A 
budget and appropriation ordinance shall be adopted for a period commencing 
at the expiration of the current fiscal year in which such resolution is passed 
and ending at the end of the next succeeding new fiscal year. Such a budget 
shall be adopted within the month preceding or the month following the begin- 
ning of such period. 

W919" ce 1785s. 3 (6): 


2927. Annual appropriation ordinance. Not later than one month after the 
beginning of the fiscal year the governing body shall pass the annual appropria- 
tion ordinance for the fiscal year, which shall be based on the budget. The total 
amount of appropriations shall not exceed the total of the estimated revenues, 
unencumbered balances and surplus receipts. 

LOL UCAS SC O19 NG, L178, Ss 32M) 
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2928. Appropriations made before annual ordinance. In the interval between 
the beginning of a fiscal year and the adoption of the annual appropriation 
ordinance the governing body may make appropriations for the purpose of pay- 
ing fixed salaries, the principal and interest of bonded debts and other loans, 
the stated compensation of officers and employees and indebtedness for work 
performed or materials furnished under contracts made before the beginning 
of the fiscal year, or for the ordinary expenses of the municipality, which appro- 
priations shall be chargeable to the appropriations in the annual appropriation 
ordinance for that year. 

OM MC OSN Sic 7 LOIS CRTs, Suse(s): 


2929. Amendment of appropriations. At any time after the passage of the 
annual appropriation ordinance, the governing body may amend such ordinance 
so as to authorize the transfer of balances appropriated for one purpose to 
another purpose, or to appropriate available revenues not included in the annual 
budget. The amendatory ordinance shall be published one or more times, at 
least one week before its final passage, with notice of the time when and place 
where it will be finally passed: Provided, however, that such ordinance may be 
passed during the last two months of a fiscal year without any previous publica- 
tion or notice. 

LOL C1188, 8495 1919, C4178) s1'31(9). 


2930. Balances revert for future appropriations. At the close of each fiscal 
year the unencumbered balance of each appropriation shall revert to the respect- 
ive fund from which it was appropriated, and shall be subject to future appro- 
priation. 

USM Cy TERS IS TNS), es NAS, SE as CAO). 


2931. Funds specially applied not affected. Nothing herein shall be construed 
to permit revenues which by statute are appropriated to a particular purpose 
to be appropriated to any other purpose, but such revenues shall nevertheless be 
included in the budget. 

DOTA Cros; Sa slOLOm ewe) sy oF (11). 

See McCless vy. Meekins, 117-34. 


Art. 25. Trmporary Loans 


2932. Money borrowed to meet appropriations. A municipality may borrow 
money for the purpose of meeting appropriations made for the current fiscal 
year, in anticipation of the collection of the taxes and revenues of such fiscal 
year, and within the amount of such appropriations. Such loans shall be paid 
not later than the tenth day of October in the next succeeding fiscal year. Pro- 
vision shall be made in the annual budget and annual appropriation ordinance of 
each fiscal year for the payment of all unpaid loans predicated upon the taxes and 
revenues of the previous fiscal year. 

LOL Cw ss eSee je elOLOe Cyeliosess oie (Ul oi)e 


2933. Money borrowed to pay judgments or interest. For the purpose of pay- 
ing a judgment recovered against a municipality, or paying the principal or 
interest of debts due or to become due within two months and not otherwise pro- 
vided adequately for, a municipality may borrow money in anticipation of the 
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receipt of either the revenues of the fiscal year in which the money is borrowed 
or the revenues of the next succeeding fiscal year. Such loans shall be paid not 
later than the end of such next succeeding fiseal year. In the event, however, 
that a judgment against a municipality amounts to more than two cents per 
hundred dollars of the assessed valuation of taxable property of the municipality 
for the year in which taxes were last levied before the recovery of the judgment, 
a loan to pay the judgement may be made payable in not more than five sub- 
stantially equal annual installments, beginning within one year after the loan is 
made. 
LOTO NCL Suissa Gl2)e 


2934. Money borrowed in anticipation of bond sales. At any time after a bond 
ordinance has taken effect as provided in article 26 herein, a municipality may 
borrow money for the purposes for which the bonds are to be issued, in anticipa- 
tion of the receipt of the proceeds of the sale of the bonds, and within the maxi- 
mum authorized amount of the bond issue. Such loans shall be paid not later 
than three years after the time of taking effect of the ordinance authorizing the 
bonds upon which they are predicated. The governing body may, in its discre- 
tion, retire any such loans by means of current revenues, special assessments, or 
other funds, in heu of retiring them by means of bonds: Provided, however, 
that the governing body, before the actual retirement of any such loan by any 
means other than the issuance of bonds under the bond ordinance upon which 
such loan is predicated, shall amend or repeal such ordinance so as to reduce the 
authorized amount of the bond issue by the amount of the loan to be so retired. 
Such an amendatory or repealing ordinance shall take effect upon its passage and 
need not be published. 

bili, ; alete, ge alee alley we, alte Sh, a3 (Cll). 


2935. Notes issued for temporary loans. Notes shall be issued for all moneys 
borrowed under the last two sections. Such notes may be renewed from time to 
time, but all such renewal notes shall mature within the time limited by said 
sections for the payment of the original loan. They may be disposed of by public 
or private negotiations. No money shall be borrowed under said sections at a 
rate of interest exceeding six per centum per annum. The issuance of such notes 
shall be authorized by resolution of the governing body, which shall fix the actual 
or maximum face amount of the notes and the actual or maximum rate of interest 
to be paid upon the amount borrowed. The governing body may delegate to the 
financial officer or to the chief executive officer the power to fix said face amount 
and rate of interest within the limitations prescribed by said resolution, and the 
power to dispose of said notes. All such notes shall be executed in the manner 
provided in section 2954 of this subchapter in relation to bonds. They shall be 
submitted to and approved by the attorney for the municipality before they are 
issued, and his written approval endorsed on the notes. 

1917, c. 188, s. 14; 1919, c. 178, s. 3 (14). 


Art. 26. PrrmManent FINANCING 


2936. Not applied to temporary loans. The provisions of this article shall not 
apply to temporary loans made under article twenty-five. 
1917, ¢.9138, s)155 1919, e178, 823" (15). 
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2937. For what purposes bonds may be issued. A municipality may issue its 
bonds for any one or more of the following purposes: 

1. To pay for any public improvement or property which it may lawfully 
make or acquire, or for the making or acquisition of which it may lawfully pay 
money, except current expenses. 

2. To fund or refund a debt of the municipality incurred before March seventh, 
one thousand nine hundred and seventeen, which is payable at the time of passage 
of the ordinance authorizing bonds to fund or refund such debt, or to become 
payable within one year thereafter, or which, though payable more than one year 
thereafter, is to be canceled prior to its maturity and simultaneously with the 
issuance of the bonds to fund or refund such debt. 

3. For any other purpose which it may lawfully undertake or for which it is 
authorized by law to raise money, except the payment of current expenses. 

1917, c. 138, s. 16; 1919, ce. 178, s. 3 (16). 


2938. Ordinance for bond issue: 


1. Ordinance required. All bonds of a municipality shall be authorized by 
an ordinance passed by the governing body. 

2. What ordinance must show. The ordinance shall state: 

a. In brief and general terms the purpose for which the bonds are to be issued ; 

b. The maximum aggregate principal amount of the bonds; 

e. That a tax sufficient to pay the principal and interest of the bonds shall be 
annually levied and collected ; 

d. That a statement of the debt of the municipality has been filed with the 
clerk pursuant to this act and is open to public inspection ; 

e. The average assessed valuation of property subject to taxation by the 
municipality for the three fiscal years in which taxes were last levied, as shown 
by said statement ; 

f. The amount of the net debt of the municipality outstanding, authorized 
or to be authorized, as shown by said statement ; 

g. One of the following provisions: 

(1) If the bonds are for funding or refunding debts incurred before March 
seventh, one thousand nine hundred and seventeen, or for local improvements of 
which at least one-fourth of the cost, exclusive of the cost of paving at street 
intersections, has been or is to be specially assessed, that the ordinance shall take 
effect upon its passage and shall not be submitted to the voters; or, 

(2) If the bonds are for a purpose other than the payment of necessary ex- 
penses, or if the governing body, although not required to obtain the assent of the 
voters before issuing the bonds, deems it advisable to obtain such assent, that the 
ordinance shall take effect when approved by the voters of the municipality at 
an election as provided in this act; or, 

(3) In any other eases, that the ordinance shall take effect thirty days after its 
first publication (or posting), unless in the meantime a petition for its submis- 
sion to the voters is filed under this act, and that in such event it shall take effect 
when approved by the voters of the municipality at an election as provided in 
this act. 

3. When the ordinance takes effect. A bond ordinance shall take effect at the 
time and upon the conditions indicated therein. If the ordinance provides that 
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it shall take effect upon its passage, no vote of the people shall be necessary for 
the issuance of the bonds. 

4. Need not specify location of improvement. In stating the purpose of a 
bond issue, a bond ordinance need not specify the location of any improvement or 
property, or the kind of pavement or other material to be used in the construc- 
tion or reconstruction of streets, highways, sidewalks, curbs, or gutters, or the 
kind of construction or reconstruction to be adopted for any building for which 
the bonds are to be issued. A description in a bond ordinance of a property or 
improvement, substantially in the language employed in section 2942 of this 
subchapter to describe such a property or improvement, shall be a sufficiently 
definite statement of the purpose for which the bonds authorized by the ordinance 
are to be issued. 

1917, c. 138, s. 17; 1919, c. 178, s. 3 (17) ; 1919, c. 285, s. 2. 

See sections 2691, 2703-2728. 


2939. Ordinance not to include unrelated purposes. Bonds for two or more 
unrelated purposes, not of the same general class or character, shall not be 
authorized by the same ordinance: Provided, however, that bonds for two or 
more improvements or properties mentioned together in any one clause of sub- 
section 8 of section 2942 of this subchapter may be treated as being for but one 
purpose, and may be authorized by the same bond ordinance. After two or more 
bond ordinances have been passed and have taken effect, the governing body may, 
in.its discretion, cause all or any of the bonds authorized by the ordinances to be 
actually issued as one consolidated bond issue. 

iM aos lets SS) ellra yin RU 0; Artsy Sia oh 


2940. Bonds may be divided into two classes and separate issues. In the case 
of bonds for local improvements, the governing body may, in its discretion, 
divide the bonds into two classes, and into two or more separate issues, one of 
which classes of bonds shall be designated local improvement bonds, or by some 
other suitable name, and treated as being for the purpose of paying the munici- 
pality’s actual or estimated share of the cost of the local improvemets, and the 
other class shall be designated assessment bonds, or by some other suitable name, 
and treated as being for the purpose of paying the actual or estimated share 
of such cost which has been or is to be specially assessed, in anticipation of the 
collection of special assessments: Provided, however, that all such bonds shall 
be general and unconditional obligations of the municipality, payable primarily 
by general taxes. In any event, in the case of bonds for local improvements, 
the governing body shall, either in the bond ordinance or in a subsequent resolu- 
tion passed before any of the bonds are issued, determine the amount of the bonds 
which are to be treated as being for the purpose of paying that portion, actual 
or estimated, of the cost of the improvements which has been or is to be assessed, 
or, in other words, shall determine the amount of the bonds to be issued in 
anticipation of the collection of special assessments. Whenever it is practicable 
so to do, local improvements should be financed in the first instance by means of 
temporary loans contracted in anticipation of the issuance of bonds, and the 
bonds should not be issued until the amount of the special assessments is definitely 
known and the property owners have had an opportunity to pay their assess- 
ments. The provisions of the last sentence are directory, and not mandatory. 


IS es lifes Sh S (BY Oe 
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2941. Ordinance and bond issue, when petition required. In cases where a 
petition of property owners is required by law for the making of local improve- 
ments, a bond ordinance authorizing bonds for such local improvements may be 
passed before any such petition is made, but no bonds for the local improvements 
in respect of which such petitions are required shall be issued under the ordi- 
nanee, nor shall any temporary loan be contracted in anticipation of the issuance 
of such bonds, unless and until such petitions are made, and then only up to the 
actual or estimated amount of the cost of the work petitioned for. The de- 
termination of the governing body as to the actual or estimated cost of work 
so petitioned for shall be conclusive in any action involving the validity of bonds 
or notes or other indebtedness. The bond ordinance may be made to take effect 
upon its passage, notwithstanding that the necessary petitions for the local 
improvements have not been filed: Provided, that it appears upon the face of 
the ordinance that one-fourth or some greater proportion of the cost, exclusive 
of the cost of work at street intersections, has been or is to be assessed. 

1919; c. 178, s) 3 (17) 

See sections 2703-2728. 


2942. Determining periods for bonds to run: 

1. How periods estimated. Either in the bond ordinance or in a resolution 
passed after the bond ordinance, but before any bonds are issued thereunder, the 
governing body shall, within the limits prescribed by subsection 3 of this section, 
determine and declare— 

a. The probable period of usefulness of the improvement or property or class 
of improvements or properties for which the bonds are to be issued; or, 

b. If the bonds are to be issued in anticipation of the collection of special 
assessments, the probable period at the end of which the last installment of the 
assessments will have been in arrears for two years, but not exceeding a period of 
fifteen years; or, 

ce. If the bonds are to be issued for funding or refunding a debt incurred 
before March seventh, one thousand nine hundred and seventeen, either the 
shortest period in which the debt can be finally paid without making it unduly 
burdensome upon the taxpayers of the municipality or, at the option of the 
governing body, the probable unexpired period of usefulness of the improvement 
or property for which the debt was incurred; or, 

d. In the case of a consolidated bond issue comprising bonds authorized by 
different ordinances for different purposes, and in the ease of a bond issue cover- 
ing both the municipality’s share and the property owners’ share of the cost of 
a local improvement, the governing body, besides determining the several periods 
required to be determined as aforesaid, shall determine the average of the differ- 
ent periods so determined, taking into consideration the amount of bonds to be 
issued on account of each purpose or item in respect of which a period is de- 
termined. 

The period required to be determined as aforesaid shall be computed from a 
date not more than one year after the time of passage of any bond ordinance 
authorizing the issuance of the bonds. The determination of any such period by 
the governing body shall be conclusive. 
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2. Maturity of bonds. The bonds must mature within the period determined 
as aforesaid, or, if several different periods are so determined, then within said 
average period. 


8. Periods of usefulness. In determining, for the purpose of this section, 
the probable period of the usefulness of an improvement or property, the govern- 
ing body shall not deem said period to exceed the following periods for the 
following improvements and properties, respectively, viz. : 

a. Sewer systems (either sanitary or surface drainage), forty years. 

b. Water supply systems, or combined water and electric light systems, or 
combined water, electric hight, and power systems, forty years. 

ce. Gas systems, thirty years. 

d. Electric ight and power systems, separate or combined, thirty years. 

e. Plants for the incineration or disposal of ashes, or garbage, or refuse (other 
than sewage), fifteen years. 

f. Public parks (including or not including a playground as a part thereof), 
fifty years. 

e. Playgrounds, thirty years. 

h. Buildings for purposes not stated in this section, if they are— 

(1) Of frame construction, that is, a building of which the exterior walls or 
a portion thereof shall be constructed of wood; or a building sheathed with boards 
and partially or entirely covered with four inches or less of masonry or with 
metal sheets, twenty years; 

(2) Of nonfireproof construction, that is, a building the outer walls of which 
are constructed of brick, stone, iron, or other hard, incombustible materials, but 
which in any other respect differs from a fireproof building as defined in this 
section, thirty years; ; 

(3) Of fireproof construction, that is, a building the walls of which are con- 
structed of brick, stone, iron, or other hard, incombustible materials, and in which 
there are no wood beams or lintels, and in which the floors, roofs, stair-halls, and 
public halls are built entirely of brick, stone, iron, or other hard, inecombustible 
materials, and in which no woodwork or other inflammable material is used in 
any of the partitions, floorings, or ceiling (but the building shall be deemed to 
be of fireproof construction notwithstanding that elsewhere than in the stair-halls 
and entrance halls there is wooden flooring on top of the fireproof floor, and that 
wooden sleepers are used, and that it contains wooden handrails and treads, made 
of hardwood, not less than two inches thick), forty years. 

i. Bridges (including retaining walls and approaches), thirty years, or, in 
case of wooden bridges, ten years. 

j. Lands for purposes not stated in this section, forty years. 

k. Constructing or reconstructing the surface of roads, streets, or highways, 
whether including or not including contemporaneous constructing or reconstruct- 
ing of sidewalks, curbs, or gutters, or drains, or grading, if such surface— 

(1) Is constructed of sand and gravel, five years; 

(2) Is of water-bound macadam or penetration process, ten years; 

(3) Is of bricks, blocks, sheet asphalt, bitulithic, or bituminous concrete, laid 
on a solid foundation, or is of concrete, twenty years. 

-]. Land for roads, streets, highways, or sidewalks, or grading, or constructing 
or reconstructing culverts, or retaining walls, or surface or subsurface drains, 
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m. Constructing sidewalks, curbs, or gutters, of brick, stone, concrete or other 
material of similar lasting character, twenty years. 

n. Installing fire or police alarms, telegraph or telephone service, or other 
system of communication for municipal use, thirty years. 

o. Fire engines, fire trucks, hose carts, ambulances, patrol wagons, or any 
vehicles for use in any department of the municipality, or for the use of munici- 
pal officials, ten years. 

p. Land for cemeteries, or the improvement thereof, thirty years. 

q. Constructing sewer, water, gas, or other service connections, from the 
service main in the street to the curb or property line, when the work is done by 
the municipality in connection with any permanent improvement of or in any 
street, ten years. 

r. The elimination of any grade crossing or crossings and improvements inci- 
dent thereto, twenty years. 

s. Equipment, apparatus, or furnishing not included in clause t or other 
clauses of this subsection, ten years. 

t. Any improvement or property not included in other clauses of this subsec- 
tion, forty years. 


4. Improvements and properties defined. Each of the improvements and 
properties mentioned in clauses numbered from a to i, both inclusive, of sub- 
section 3 above, shall be deemed to include the acquisition, construction, recon- 
struction, or enlargement thereof, or of any part thereof, or of buildings, lands, 
‘or rights in lands therefor, or of original furnishings, equipment, machinery, 
or apparatus therefor, or of the original improvement thereof. Bonds for any 
or all improvements or properties included in any one clause of subsection 3 
above may for the purposes of this section be deemed by the governing body to 
be for but one improvement or property. 


5. Kind of construction determined. If the bonds are for a building referred 
to in clause h of subsection 3 above, and the bond ordinance does not state the 
kind of construction of the building, or if the bonds are for street improvements 
mentioned in clause k of subsection 3 above, and the bond ordinance does not 
state the kind or kinds of pavement or other material to be used, then the kind of 
construction, or the kind or kinds of pavement or other material, as the case 
may be, shall be-determined by resolution before any of the bonds are issued. 


6. Shortest period of payment. In determining, for the purpose of this 
section, the shortest period in which a debt incurred before March seventh, one 
thousand nine hundred and seventeen, can be finally paid without making it 
unduly burdensome upon the taxpayers of the municipality, the governing body 
shall not deem said period to be greater than the following periods in the follow- 
ing cases, respectively : 

a. Ten years, if funding bonds are to be issued. 

b. Thirty years, if refunding bonds are to be issued, and the net debt of the 
municipality, as stated in the debt statement filed pursuant to section 2943, is 
not more than eight per centum of the average assessed valuation set forth in 
said statement. 

e. Forty years, if refunding bonds are to be issued, and said net debt is more 
than eight but not more than ten per centum of said average assessed valuation. 
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d. Fifty years, if refunding bonds are to be issued, and said net debt is more 
than ten per centum of said average assessed valuation. 
1917, ¢@. 138)'s8.'18 ; 1919; © 178,'s. 3° (18). 


2943. Sworn statement of indebtedness: 

1. What shall be shown. After the introduction and before the final passage 
of a bond ordinance the financial officer shall make and file with the clerk a 
sworn statement of the debt of the municipality, showing in such detail as he 
may deem advisable— 

a. The total amount (hereinafter referred to as the gross debt) of the out- 
standing floating debt incurred before March seventh, one thousand nine hundred 
and seventeen, the bonded debt outstanding, and the bonded debt to be incurred 
under ordinances or other proceedings passed, taken, or pending, exclusive of 
debt incurred or to be incurred in anticipation of the collection of taxes or in 
anticipation of the sale of bonds. 

b. The total of the following amounts (hereinafter referred to as the deduc- 
tions), viz. : 

(1) The amount of unissued funding or refunding bonds included in the gross 
debt ; 

(2) The amount of sinking funds or other funds held for the payment of any 
part of the gross debt other than existing debt incurred for revenue-producing 
enterprises and deducted as provided in this clause ; 

(3) The amount (actual or estimated) of uncollected special assessments levied 
or to be levied on account of local improvements for which any part of the gross 
debt was or is to be incurred, and applicable to the payment of any part of the 
gross debt; 

(4) The amount of bonded debt included in the gross debt and incurred within 
five years prior to date of said statement, or to be incurred, for water, gas, 
electric light or power purposes, or two or more of said purposes; 

(5) The amount of bonded debt (other than bonded debt included in subdivi- 
sion (4) of this clause ‘‘b’’) ineluded in the gross debt and incurred for any 
revenue-producing enterprise owned by the municipality, which during the fiscal 
year immediately preceding the date of the statement, or during any period of 
twelve consecutive months ending not more than ninety days before said date, 
yielded to the municipality current net revenue, after making any necessary 
allowance for repairs and maintenance, in excess of the interest payable on the 
debt in that year or period and of the annual installment necessary to be raised 
in that year or period for the amortization of the debt; or, if such debt was not 
entirely provided for as aforesaid, it shall be stated as a deduction proportion- 
ately to the extent to which said net revenue (after making said allowance) met 
said interest and amortization installment during said year or period. 

e. The amount (hereinafter referred to as the net debt) of the difference 
between the gross debt and the deductions. 

d. The assessed valuation of property subject to taxation by the municipality 
for each of the three years in which taxes were last levied, and the average 
thereof. , 

e. The percentage that the net debt bears to said average assessed valuation. 

The statement may, at the option of the financial officer, further show— 
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f. The total amount (hereinafter referred to as the net increase) of all bonds 
issued on or before March seventh, one thousand nine hundred and seventeen ° 
(including those which have been paid), or to be issued under ordinances or other 
Ftppecdunes passed, taken, or pending, exclusive of bonds for the payment of the 
portion of the cost of an Sanitary that has been or is to be assessed upon 
property benefited and exclusive of funding and refunding bonds. 

o. The percentage that the net increase bears to said average assessed valuation. 

2. Limatation of ordinance. The ordinance shall not be passed unless it 
appears from said statement either that the net debt does not exceed twelve and 
one-half per centum, in case said average assessed valuation is not more than 
four million dollars, or ten per centum in any other case, of said average assessed 
valuation, or that the net increase does not exceed three per centum of said 
average assessed valuation, or unless the bonds to be issued under the ordinance 
are for water, gas, electric light or power purposes, or two or more of said pur- 
poses, or for funding or refunding a debt incurred before March seventh, one 
thousand nine hundred and seventeen, and for no other purpose. 

8. Statement filed for inspection. Such statement shall remain on file with 
the clerk and be open to public inspection. In any action or proceeding in any 
court involving the validity of bonds said statement shall be deemed to be true 
and to comply with the provisions of this act unless it appears (in an action or 
proceeding commenced within the time limited by section 2945 for the com- 
mencement thereof), first, that the representations contained therein could not 
by any reasonable method of computation be true, and second, that a true state- 
ment would show that the ordinance authorizing the bonds could not be passed. 

4. Annual installments estimated. In determining, for the purpose of clause 
b of subsection 1 of this section, the annual installment necessary to be raised 
in any year for the amortization of an outstanding debt for a revenue- producing 
enterprise, the financial officer shall, in case the debt is not payable in annual 
installments, deem said annual installment to be an amount which, if thereafter 
annually epatrinted to a sinking fund for the amortization of AWS debt (which 
shall be the then existing sinking fund for said purpose, if there is one), would, 
with the fund and with the accumulations of interest thereon and upon the con- 
tribution thereto, such accumulation being computed at the rate of four per 
centum per annum, produce at the date of maturity the amount of the debt. 

AOUGaloS, Se loeelOlOh Gaelic. Sa 1a el OLR Ce 28h, Sard. 


2944. Publication of bond ordinance. A bond ordinance shall be published 
once in each of four successive weeks after its final passage, unless the ordinance 
provides that it shall take effect upon its passage, in which case it shall be pub- 
lished onee. A notice substantially in the following form (the blanks being first 
properly filled in), with the printed or written signature of the clerk appended 
thereto, shall be published with the ordinance: 


The foregoing ordinance was passed on the ~----------- Gay eo ea SS AeA SE ES Orr : 
19____; and was first published (or'posted) on the -__-___~--__ GEN it Sasa Sete Ne ’ 
eae. 


Any action or proceeding questioning the validity of said ordinance must be commenced 
within thirty days after its first publication (or posting). 


Clerk (or Secretary). 
1917, c. 188, s. 20; 1919, c. 49, s. 1; 1919, c. 178, s. 3 (20). 
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2945. Limitation of action to set aside ordinance. Any action or proceeding 
in any court to set aside a bond ordinance, or to obtain any other relief upon the 
ground that the ordinance is invalid, must be commenced within thirty days after 
the first publication of the notice aforesaid and the ordinance or supposed ordi- 
nance referred to in the notice. After the expiration of such period of limita- 
tion, no right of action or defense founded upon the invalidity of the ordinance 
shall be asserted, nor shall the validity of the ordinance be open to question in 
any court upon any ground whatever, except in an action or proceeding com- 
menced within such period. 

1917, c. 138, s. 20; 1919, ce. 49, s. 1; 1919, c. 178, s. 3 (20). 

For limitation as to indebtedness, see Crayton v. Charlotte, 175-17. 


2946. Certain bond ordinances validated. No ordinance passed before the 
seventeenth day of February, one thousand nine hundred and nineteen, authoriz- 
ing bond issues for necessary expenses under chapter one hundred and thirty- 
eight of the public laws of one thousand nine hundred and seventeen, known as 
the Municipal Finance Act, nor any bond issued or to be issued under such 
ordinance, shall be held invalid by reason of the fact that the ordinance provides 
that it shall take effect thirty days after its first publication; and this section 
shall be construed as applying in all respects to existing bond ordinances so 
providing, as well as to future ordinances. 

1919, ¢«. 49, s. 3. 


2947. Ordinance requiring popular vote: 


1. When vote required. If a bond ordinance provides that it shall take effect 
thirty days after its first publication unless a petition for-its submission to 
the voters shall be filed in the meantime, the ordinance shall be inoperative 
without the approval of the voters of the municipality at an election if a petition 
shall be filed as provided in this section. 


2. Petition filed. A petition demanding that the ordinance be submitted to 
the voters may be filed with the clerk within thirty days after the first publica- 
tion of the ordinance. The petition shall be in writing and signed by voters of 
the municipality equal in number to at least thirty-three and one-third per 
centum of the total number of registered voters in the municipality as shown by 
the registration books for the last preceding election therein. The residence 
address of each signer shall be written after his signature. Each signature to 
the petition shall be verified by a statement (which may relate to a specified 
number of signatures) made by some adult resident freeholder of the munici- 
pality under oath before an officer competent to administer oaths, to the effect 
that the signature was made in his presence and is the genuine signature of the 
person whose name it purports to be. The petition need not contain the text of 
the ordinance to which it refers. The petition need not be all on one sheet, and 
if on more than one sheet, it shall be verified as to each Sheet. 

3. Sufficiency of petition. The clerk shall investigate the sufficiency of the 
petition and present it to the governing body with a certificate stating the result 
of his investigation. The governing body shall thereupon determine the suffi- 
ciency of the petition, and the determination of the governing body shall be 
conclusive. 

1917, ¢.188, 8.21; 1919, c 49/iss) 12% 919". 178) s. 13 (20) 
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2948. Elections on bond issue: 


1. What majority required. If a bond ordinance provides for the issuance 
of bonds for a purpose other than the payment of necessary expenses of the 
municipality, the approval of a majority of the qualified voters of the munici- 
pality, as required by the constitution of North Carolina, shall be necessary in 
order to make the ordinance operative. If, however, the bonds are to be issued 
for necessary expenses, the affirmative vote of the majority of the voters voting 
on the bond ordinance shall be sufficient to make it operative, in all cases where 
the ordinance is required by this act to be submitted to the voters. 


2. When election held. Whenever the taking effect of an ordinance author- 
izing the issuance of bonds is dependent upon the approval of the ordinance by 
the voters of a municipality, the governing body may submit the ordinance to the 
voters at an election to be held not more than six months after the passage of the 
ordinance. The governing body may eall a special election for that purpose or 
may submit the ordinance to the voters at the regular municipal election next 
succeeding the passage of the ordinance, but no such special election shall be 
held within two months before or after a regular election. Several ordinances 
or other matters may be voted upon at the same election. 


3. New registration. The governing body of the city or town in which such 
election is held may, in their discretion, order a new registration of the voters 
for such election. 

4. Notice of election, and law governing. A notice of the election, setting 
forth in full the ordinance to be voted upon, shall be published at least once not 
more than sixty days nor less than twenty days before the election. The pro- 
visions of law in force at the time of such election governing the registration of 
voters for regular municipal elections in the municipality and the conducting 
and canvassing of such regular municipal elections shall apply to elections 
required or provided for by this act. 


5. Form of ballots. The title or a statement of the nature of each ordinance 
to be voted upon shall be printed on a ballot, which shall be separate from the 
ballot for candidates for office. Below the title or statement of the nature of each 
ordinance there shall be printed on two separate lines the words ‘‘for the ordi- 
nance’’ and ‘‘against the ordinance,’’ respectively, with a square enclosed in 
ruled lines at the left of each of the two lines. At the top of the ballot there 
shall be printed the following words: ‘‘ Notice to voters: For a vote for any ordi- 
nance submitted upon this ballot, make a X mark in the square opposite the 
words ‘for the ordinance.’ For a negative vote, make a similar mark in the 
square opposite the words ‘against the ordinance.’ ”’ 


6. Method of voting. If a voter makes a X mark in the square opposite the 
words ‘‘for the ordinance,’’ it shall be counted as a vote approving the ordinance 
and the issuance of the bonds and the levying of the tax provided for by the 
ordinance. If a voter makes a X mark in the square opposite the words ‘‘against 
the ordinance,’’ it shall be couinted as a vote against the ordinance, bonds, and 
tax. 

7. Returns canvassed. The officers appointed to hold the election, in making 
return of the result thereof, shall incorporate therein not only the number of 
votes cast for and against each ordinance submitted, but also the number of 
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voters registered and qualified to vote in the election. The board authorized to 
canvass the votes cast shall also canvass the number of voters registered and 
qualified to vote in the election, and shall judicially determine and declare the 
result of the election. 


8. Statement of result. The board shall prepare a statement showing the 
number of votes cast for and against each ordinance submitted, and the number 
of voters qualified to vote in the election, and declaring the result of the election, 
which statement shall be signed by a majority of the members of the board and 
delivered to the clerk of the municipality, who shall record it in the book of 
ordinances of the municipality, file the original in his office, and publish it once. 


9. Limitation as to actions. No right of action or defense founded upon the 
invalidity of the election shall be asserted, nor shall the validity of the election 
be open to question in any court upon any ground whatever, except in an action 
or proceeding commenced within twenty days after the publication of such 
statement. 

1917, c. 188, s. 22; 1919, c. 178, s. 3 (22) ; 1919, ¢. 291. 

See annotations under section 2691. 


2949. Preparation for issuing bonds. At any time after the passage of a bond 
ordinance all steps preliminary to the actual issuance of bonds under the ordi- 
nance may be taken, but the bonds shall not be actually issued unless and until 
the ordinance takes effect. 

19M, Ch loSa Sco Ole FCP ls, Somes 


2950. Within what time bonds issued. After a bond ordinance takes effect, 
bonds may be issued in conformity with its provisions at any time within three 
years after the ordinance takes effect. 

191%, ce: 188, s. 245 1919, ¢ 178, s. 3 (24). 


2951. Amount and nature of bonds determined. The aggregate amount of 
bonds to be issued under a bond ordinance, the rate or rates of interest they 
shall bear, not exceeding six per centum per annum payable semiannually, and 
the times and place or places of payment of the principal and interest of the 
bonds, shall be fixed by resolution or resolutions of the governing body. The 
bonds may be issued either all at one time or from time to time in blocks, and 
different provisions may be made for different blocks. 

1917, ¢.:138, 8.:25)3) 1919, e:|178, s:\3.(25). 


2952. Bonded debt payable in installments. Hach bond issue made under this 
act shall mature in annual installments or series, the first of which shall be made 
payable not more than three years after the date of the first issued bonds of such 
issue, and the last within the period determined and declared pursuant to sub- 
section 3 of section 2942 of this subchapter. No such installment or series shall 
be more than two and one-half times as great in amount as the smallest prior 
installment or series of the same bond issue. If all of the bonds of an issue are 
not issued at the same time, the bonds at any one time outstanding shall mature 
as aforesaid. 

1917 Clos mS cost OL nC. (5, Sao 20)e 
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2953. Medium and place of payment. The bonds may be made payable in 
such kinds of money and at such place or places within or without the state of 
North Carolina as the governing body may by resolution provide. 

1917, c. 138, s. 27; 1919, ¢. 178, s. 3 (27). 


2954. Formal execution of bonds. The bonds shall be issued in such form as 
the officers who execute them shall adopt, except as otherwise provided by the 
eoverning body. They shall be signed by two or more officers designated by the 
governing body, or, if the governing body makes no such designation, then by 
the mayor or other chief executive officer and by the financial officer of the 
municipality, and the corporate seal of the municipality shall be affixed to the 
bonds and attested by the clerk. The bonds may have coupons attached for the 
interest to be paid thereon, which coupons shall bear a facsimile signature of the 
financial officer in office at the date of the bonds or at the date of delivery thereof. 
The delivery of bonds so executed shall be valid notwithstanding any change in 
the officers or in the seal of the municipality occurring after the signing and 
sealing of the bonds. 

AON Te Cr 138, +S), 28; 1919) ¢5178, s533 (28). 


2955. Registration and transfer of bonds: 

1. Bonds payable to bearer. Bonds issued under this act shall be payable 
to the bearer unless they are registered as provided in this section; and each 
coupon appertaining to a bond shall be payable to the bearer of the coupon. 

2. Registration and effect. A municipality may keep in the office of its 
financial officer or in the office of a bank or trust company appointed by the 
governing board as bond registrar or transfer agent, a register or registers for 
the registration and transfer of its bonds, in which it may register any bond at 
the time of its issue or, at the request of the holder, thereafter. After such regis- 
tration the principal and interest of the bond shall be payable to the person in 
whose name it is registered except in the case of a coupon bond registered as to 
principal only, in which case the principal shall be payable to such person, unless 
the bond shall be discharged from registry by being registered as payable to 
bearer. After registration a bond may be transferred on such register by the 
registered owner in person or by attorney, upon presentation to the bond regis- 
trar, accompanied by delivery of a written instrument of transfer in a form 
approved by the bond registrar, executed by the registered owner. 

3. Registration and transfer noted on bond. Upon the registration or trans- 
fer of a bond as aforesaid, the bond registrar shall note such registration or 
transfer on the back of the bond. Upon the registration of a coupon bond as to 
both principal and interest he shall also cut off and cancel the coupons. 

4. Agreement for registration. A municipality may, by recital in its bonds, 
agree to register the bonds as to principal only, or agree to register them as to 
both principal and interest, or agree to register them either as to principal only 
or as to both principal and interest, at the option of the bondholder. 

1917; :¢. 188: s. 29:.1919, c.178,.s: 3 (29). 


2956. Sale of bonds. All bonds of a municipality shall be sold at not less than 
par. They shall be advertised and sold upon sealed proposals or at public 
auction, unless the sale is made to a sinking fund of the municipality or is made 
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within thirty days after failure to receive any legally acceptable bid in response 
to a public offering made as provided in this section. 

Whenever bonds are to be sold pursuant to advertisement there shall be pub- 
lished, at least once, a notice containing a description of the bonds to be sold, 
the place of sale, and the time of sale, or time limited for the receipt of pro- 
posals, which shall be not less than ten days after the first publication of the 
notice. The notice shall state that bidders must deposit with the financial officer 
before making their bids, or present with their bids, a certified check payable to 
the order of the municipality or the financial officer upon an incorporated bank or 
trust company, or a sum of money, for or in an amount equal to two per centum 
of the face amount of bonds bid for, to secure the municipality against any loss 
resulting from the failure of the bidder to comply with the terms of his bid. 

Proposals submitted pursuant to such notices shall be opened in public, and 
the bonds shall be awarded to the highest bidder, unless all bids are rejected. 
The municipality shall have the right to reject all bids. The governing body 
may delegate the power to sell bonds to a committee thereof, or any two officers, 
one of whom shall be the financial officer; but every private sale of bonds shall 
be made or confirmed by the governing body. Bonds of the municipality sold out 
of a sinking fund of the municipality shall be sold as provided in this section, 
except that such bonds may be sold for less than par. 

Nothing herein shall prevent a municipality from awarding its bonds to the 
bidder offering to take them at the lowest rate of interest, provided the notice 
of sale invites bidders to name the rate of interest which the bonds are to bear. 

19L7 ScH138 ss. S0stLOION cy 178s. V3 t(80) Gil919% Ch 285, 1s a0. 


2957. Application of funds. The proceeds of the sale of bonds issued under 
this act shall be used only for the purposes specified in the ordinance authorizing 
said bonds, and for the payment of the principal and interest of temporary loans 
made in anticipation of the sale of bonds: Provided, however, that if for any 
reason any part of such proceeds are not applied to or are not necessary for such 
purposes, such unexpended part of the proceeds shall be applied to the payment 
of the principal or interest of said bonds. The cost of preparing, issuing, and 
marketing bonds shall be deemed to be one of the purposes for which the bonds 
are issued. 

TReDEE, Cy abstey, Sh BUlS TIMES) oO, aires we, Bs (Gul) 

See McCless v. Meeking, 117-34. 


2958. Bonds incontestable after delivery. Any bonds reciting that they are 
issued pursuant to this act shall in any action or proceeding involving their 
validity be conclusively deemed to be fully authorized by this act and to have 
been issued, sold, executed, and delivered in conformity herewith, and with all 
other provisions of statutes applicable thereto, and shall be incontestable, any- 
thing herein or in other statutes to the contrary notwithstanding, unless such 
action or proceeding is begun prior to the delivery of such bonds. 

1917, c. 138, s. 832; 1919, ce. 178, s. 8 (382). 


2959. Taxes levied for payment of bonds. The full faith and credit of a 
municipality shall be deemed to be pledged for the punctual payment of the 
principal of and interest on every bond and note issued under this act, including 
assessment bonds or other bonds for which special funds are provided. The gov- 
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erning body shall annually levy and collect a tax ad valorem upon all the taxable 
property in the municipality sufficient to pay the principal and interest of all 
bonds issued under this act as such principal and interest become due: Pro- 
vided, however, that such tax may be reduced by the amount of other moneys 
appropriated and actually available for such purpose. 

So much of the net revenue derived by the municipality in any fiscal year from 
the operation of any revenue-producing enterprise owned by the municipality 
after paying all expenses of operating, managing, maintaining, repairing, enlarg- 
ing, and extending such enterprise, shall be applied, first, to the payment of the 
interest payable in the next succeeding year on bonds issued for such enterprise, 
and, next, to the payment of the amount necessary to be raised by tax in such 
succeeding year for the payment of the principal of said bonds. All moneys 
derived from the collection of special assessments upon which assessment bonds 
or other bonds or notes are predicated, shall be placed in a special fund, and 
used only for the payment of such bonds or notes. 

Every municipality shall have the power to levy taxes ad valorem upon all 
taxable property therein for the purpose of paying the principal of or the interest 
on any bonds or notes for the payment of which the municipality is liable, issued 
under any act other than this act, or for the purpose of providing a sinking 
fund for the payment of said principal, or for the purpose of paying the prin- 
cipal of or interest on any notes issued: under this act. 

The powers stated in this section in respect of the levy of taxes for the payment — 
of the principal and interest of bonds and notes shall not be subject to any 
limitation prescribed by law upon the amount or rate of taxes which a munici- 
pality may levy. Taxes levied under this section shall be levied and collected 
in the same manner as other taxes are levied and collected upon property in the 
municipality. . 

LOM Clady Soo GLOW Clio. Sage (oo) e 


Art. 27. Resrrictions Upon tur Exercise or Municrpat Powers 


2960. In borrowing or expending money. 1. No municipality shall— 

a. Make an appropriation of money except as provided in this act; 

b. Borrow money or issue bonds or notes except as provided in this act; 

ce. Make an expenditure of money unless the money shall have been appro- 
priated as provided in this act, or unless the expenditure is a payment of a judg- 
ment against the municipality or is a payment of the principal or interest of a 
bond or note of the municipality ; or 

d. Enter into any contract involving the expenditure of money unless a suffi- 
cient appropriation shall have been made therefor, except a continuing contract 
to be performed in whole or in part in an ensuing fiscal year, in which case an 
appropriation shall be made sufficient to meet the amount to be paid in the fiscal 
year in which the contract is made. 

2. The authorization of bonds by a municipality shall be deemed to be an 
appropriation of the maximum authorized amount of the bonds for the purposes 
for which they are to be issued. 

1917,, c.-138, s, 34; 1919, c. 178, .s.3 (34). 


2961. Manner of passing ordinances and resolutions. Ordinances and resolu- 
tions passed pursuant to this act shall be passed in the manner provided by other 
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laws for the passage of ordinances and resolutions, but shall not be subject to the 
provisions of other laws prescribing conditions, acts, or things necessary to exist, 
happen, or be performed precedent to or after the passage of ordinances or resolu- 
tions in order to give them full force and effect: Provided, however, that in any 
municipality in which the acts of the governing body thereof involving the raising 
or expenditure of money as required by law to be approved by some other official 
board or officer of the municipality in order to make them effective, all ordinances 
and resolutions passed by the governing body under this act shall, unless they 
relate solely to elections held under this act, be so approved before they take effect. 
1917, c. 188, s. 35; 1919, c. 178, s. 3 (35). 


2962. Enforcement of act. Any officer of a municipality or any one or more 
taxable inhabitants thereof, or any creditor to whom the municipality is indebted 
to an amount not less than one thousand dollars may, within the periods of 
limitation prescribed by this and other acts, maintain an action or other pro- 
ceeding against the municipality or any officer thereof to set aside or have de- 
clared invalid any illegal official act on the part of the municipality or its officers 
or to prevent any such act, or to compel the municipality or its officers to comply 
with the provisions of this and other laws relating to the municipality. The 
superior court of the county or district in which the municipality is situated shall 
have jurisdiction to enforce by mandamus, injunction, or other appropriate 
remedy the provisions of this act and of said laws. If any board or officer of a 
municipality shall be ordered by a court of competent jurisdiction to levy or 
collect a tax to pay a Judgment or other debt, or to perform any duty required 
by this act to be performed by such board or officer, and shall fail to carry out 
such order, the court, in addition to all other remedies, may appoint its own 
officers or other persons to carry out such order. 

il. wo, ites Gh ately Te) we, Is Sh 3h (SA)y 


2963. Limitation of tax for general purposes. For the purpose of raising 
revenue for defraying the expenses incident to the proper government of the 
municipality the governing body shall have the power and is hereby authorized 
to levy and collect an annual ad valorem tax on all taxable property in the 
municipality at a rate not exceeding one dollar and twenty-five cents on the one 
hundred dollars valuation of said property. 

1917, c. 138, s. 87; 1919, c. 178, s. 3 (87). 

See sections 2677-2679. 


2964. Certain taxes validated. All taxes levied by any municipality for gen- 
eral purposes since the enactment of chapter one hundred and thirty-eight of 
public laws of one thousand nine hundred and seventeen, at a rate not exceeding 
one dollar and twenty-five cents on the hundred dollars assessed valuation of 
taxable property of the municipality, are hereby ratified and validated, notwith- 
standing the rate exceeded one dollar on the hundred dollars assessed valuation 
of taxable property. 

1919;, c.1937 


2965. Outstanding floating debt validated, and may be funded. All floating 
indebtedness outstanding on the seventh day of March, one thousand nine hun- 
dred and nineteen, incurred by a municipality in good faith for necessary ex- 
penses thereof, is hereby validated, notwithstanding any want of power or au- 
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thority to incur indebtedness for the purpose for which such indebtedness was 
incurred, and notwithstanding any defect in the procedure for incurring the 
indebtedness, or any other defect or illegality, including a failure to observe any 
debt limit prescribed by law. The municipality may fund such outstanding 
floating indebtedness by issuing bonds under chapter one hundred and thirty- 
eight of the public laws of one thousand nine hundred and seventeen, the original 
Municipal Finance Act, in the same manner and upon the same terms and condi- 
tions as are prescribed by said act for the issuance of bonds described in said 
act as funding bonds, namely, bonds issued to fund indebtedness incurred before 
March seventh, one thousand nine hundred and seventeen, not evidenced by 
bonds. 
1919, c. 178, s. 4. 


Art. 28. GrneraL Errect or Municrean Finance Act 


2966. Effect upon prior laws and proceedings taken. All acts and parts of 
acts, general or special, to the extent that they relate to the subject-matter of this 
act, are superseded by this act: 

Provided, however, that acts and proceedings done or taken, prior to the 
seventh day of march, one thousand nine hundred and seventeen, by any munici- 
pality or the voters thereof or any board of officers thereof pursuant to acts 
or parts of acts superseded by this act shall not be affected by this act, but 
all such acts or proceedings similar to any acts or proceedings provided for in 
this act shall have the same force and effect as if done and taken pursuant to this 
act, and only subsequent proceedings shall be taken as provided in this act: 

Provided further, that in all cases where, pursuant to acts or parts of acts 
so superseded, an ordinance or resolution has been passed prior to the seventh 
day of March, one thousand nine hundred and seventeen, authorizing the 
issuance of bonds or notes or calling an election for such purpose, nothing in 
this act shall prevent the issuance of the bonds or notes in accordance with the 
terms of such ordinance or resolution, and it shall not be necessary to pass the 
ordinance provided for in this act, and no vote of the people shall be necessary 
for the issuance of such bonds or notes unless they are for purposes other than 
the payment of necessary expenses or unless such vote shall be required by the 
terms of the acts or parts of acts so superseded or by the terms of the ordinance 
or resolution so passed : 

Provided further, that this act shall not be deemed to repeal any of the pro- 
visions of subchapter one, article nine, of this chapter, except that in all matters 
relating to restriction of municipal power of taxation, assessment, borrowing 
money, contracting debts and loaning credit, the provisions of this act shall 
govern: Provided, that any municipality of the state may proceed under the 
provisions of subchapter one, article nine, of this chapter, as herein amended, not- 
withstanding anything contained in any law heretofore enacted, whether general, 
special, private, or local. 

1917, c, 138, s. 38. 

General effect of statute: Crayton v. Charlotte, 175-17. 


2967. Other acts repealed; exceptions. All acts and parts of acts, general or 
special (passed prior to the seventh day of March, one thousand nine hundred 
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and nineteen), inconsistent with this act, are hereby repealed: Provided, how- 
ever, that all acts and proceedings done or taken under chapter one hundred and 
thirty-eight of the public laws of one thousand nine hundred and seventeen, in 
its original form, or as amended prior to the seventh day of March, one thousand 
nine hundred and nineteen, shall be as valid and effectual as if done and taken 
under said act as it is hereby amended, and only subsequent proceedings shall be 
taken as provided in this amendatory act: Provided further, that this act shall 
not affect sections three, four, or five of chapter forty-nine of the public laws of 
one thousand nine hundred and nineteen. 
JES Roose lrkeyelsy tay 


2968. Proceedings under act of 1917 validated. All acts and proceedings done 
or taken under chapter one hundred and thirty-eight of the public laws of one 
thousand nine hundred and seventeen, prior to the seventeenth day of February, 
one thousand nine hundred and nineteen, the date of the enactment of chapter 
forty-nine of the public laws of one thousand nine hundred and nineteen, shall 
be as valid and effectual as if taken under said act as it is hereby amended, and 
only subsequent proceedings shall be taken as herein provided. 

1919, ¢: 178; s. 6. 


2969. General repealing clause. All laws and parts of laws, whether general, 
special, private, or public-local laws, regulating, restricting or relating in any 
way to the incurring of indebtedness of a municipality, are hereby repealed, 
except as otherwise expressly provided in section two thousand nine hundred and 
sixty-five. This act shall be in force from and after its ratification, the seventh 
day of March, one thousand nine hundred and nineteen. 

OL ORCL SSS aa iames: 


CHAPTER 57 


NAMES OF PERSONS 


2970. Legislature may regulate change by general but not private law. 
2971. Procedure for changing name; petition; notice. 

2972. Contents of petition. 

2973. Proof of good character to accompany petition. 

2974. Clerk to order change; certificate and record. 

2975. Effect of change; only one change. 


2970. Legislature may regulate change by general but not private law. The 
general assembly shall not have power to pass any private law to alter the name 
of any person, but shall have power to pass general laws regulating the same. 

Reva s. 21465 Const. ,gArt. 1, s. 11. 


2971. Procedure for changing name; petition; notice. A person who wishes, 
for good cause shown, to change his name must file his application before the 
clerk of the superior court of the county in which he lives, having first given ten 
days notice of the application by publication at the courthouse door. 

Rev., s. 2147; 1891, c.:145. 


2972. Contents of petition. The applicant shall state in the application his 
true name, the name he desires to adopt, his reasons for desiring such change, and 
that his name has never been changed before by law. 

Rev., s. 2147; 1891, c. 145. 


2973. Proof of good character to accompany petition. The applicant shall also 
fill with said petition proof of his good character, which proof must be made by 
at least two citizens of the county who know his standing. 

Rey., s. 2148; 1891, c. 145. 


2974. Clerk to order change; certificate and record. If the clerk thinks that 
good and sufficient reason exists for the change of name, it shall be his duty to 
issue an order changing the name of the applicant from his true name to the name 
sought to be adopted. He shall issue to the applicant a certificate under his hand 
and seal of office, stating the change made in the applicant’s name, and shall also 
record said application and order on the docket of special proceedings in his 
court. 

Rey., ss. 2149, 2150; 1891, c. 145. 


2975. Effect of change; only one change. When the order is made and the 
applicant’s name changed, he is entitled to all the privileges and protection under 
his new name as he would have been under the old name. No person shall be 
allowed to change his name under this chapter but once, 

Rey., ss. 2147, 2149; 1891, c. 145. 


Notre. For corporate name, see Corporations, s. 1114. 
For protection of trade names, see Trademarks, 
For change of name of minor child, see s. 186. 

For trading under assumed name, see s, 3292. 
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2982. 
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3000. 
3001. 
3002. 
3003. 
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3004. 
3005. 
3006. 
3007. 
3008. 
3009. 
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3010. 
3011. 
3012. 
3018. 
3014. 
3015. 
3016. 
3017. 
3018. 
3019. 
3020. 
3021. 
3022. 
3023. 
3024. 
3025. 
3026. 
3027. 
8028. 


CHAPTER 58 


NEGOTIABLE INSTRUMENTS 


GENERAL PROVISIONS. 


Definitions. 

Person primarily liable on instrument. 
What constitutes reasonable time. 
When law merchant governs. 

Acts to be done on Sunday or holiday. 
Application of chapter. 


HKorM AND INTERPRETATION. 


Form of negotiable instrument. 

What constitutes certainty as to sum. 

When promise is unconditional. 

What constitutes determinable future time. 
Additional provisions as affecting negotiability. 
Effect of omissions; seal; designation of particular money. 
When payable on demand. 

When payable to order. 

When payabie to bearer. 

No formal language required. 

Presumption as to date. 

Antedated and postdated. 

When date may be inserted. 

When blanks may be filled. 

Incomplete instrument not delivered. 

Delivery necessary ; when effectual; when presumed. 
Construction, where instrument is ambiguous. 
Signature must appear; trade or assumed name. 
Signature by agent; how authority shown. 
Liability of person signing as agent. 

Effect of signature by procuration. 

Effect of forged signature. 


CONSIDERATION. 


Presumption of consideration. 

What constitutes consideration. 

What constitutes a holder for value. 

When lien on instrument constitutes holder for value. 
Effect of want of consideration. 

Liability of accommodation party. 


NEGOTIATION. 


What constitutes negotiation. 

How indorsement made. 

Iiffect of indorsement by infant or corporation. 
Indorsement must be of entire instrument. 

Kinds of indorsement. 

Special indorsement; indorsement in blank. 

How blank indorsement changed to special indorsement. 
When indorsement restrictive. 

Effect of restrictive indorsement; rights of indorsee. 
Qualified indorsement. 

Conditional indorsement. 

Indorsement of instrument payable to bearer. 

Indorsement of instrument payable to two or more persons. 
Effect of instrument drawn or indorsed to a person as cashier. 
Indorsement, where payee’s name misspelled. 

Indorsement in representative capacity. 

Presumption as to time of indorsement. 

Presumption as to place of indorsement. 

Continuation of negotiable character. 
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3030. 
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3032. 


3033. 


3034. 


3035. 
3036. 
3037. 
3038. 
3039. 
3040. 


ART. 6. 


3041. 
3042. 
3043. 
3044. 
3045. 
3046. 
3047. 
3048. 
3049. 
3050. 


ART. 7. 


3051. 
3052. 
3053. 
3054. 
3055. 
3056. 
3057, 
3058. 
3059. 
3060. 
3061. 
3062. 
3063. 
3064. 
3065. 
3066. 
3067. 
3068. 
3069. 
3070. 
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3071. 
3072. 
3073. 
3074. 
3075. 
3076. 
3077. 
3078. 
3079. 
3080. 
3081. 
3082. 
3083. 
3084. 
3085. 
3086. 


NEGOTIABLE INSTRUMENTS Ch. 


Striking out indorsement. 
Effect of transfer without indorsement. 
When prior party may negotiate instrument. 


RIGHTS OF HOLDER. 


Right of holder to sue; payment. 

What constitutes holder in due course. 

When person not deemed holder in due course. 
Notice before full amount paid. 

When title defective. 

What constitutes notice of defect. 

Rights of holder in due course. 

When subject to original defenses. 

Who deemed holder in due course. 


LIABILITIES OF PARTIES. 


Liability of maker. 

Liability of drawer. 

Liability of acceptor. 

When person deemed indorser. 

Liability of irregular indorser. 

Warranty, where negotiation by delivery. 

Liability of general indorser. 

Liability of indorser, where paper negotiable by delivery. 
Order in which indorsers are liable. 

Liability of agent or broker. 


PRESENTMENT FOR PAYMENT. 

Effect of want of demand on principal debtor. 
Presentment, where the instrument is not payable on demand. 
What constitutes a sufficient presentment. 

Place of presentment. 

Instrument must be exhibited. 

Presentment where instrument payable at bank. 
Presentment where principal debtor is dead. 
Presentment to persons liable as partners. 
Presentment to joint debtors. 

When presentment not required to charge the drawer. 
When presentment not required to charge the indorser. 
When delay in presentment is excused. 

When presentment may be dispensed with. 

When instrument dishonored by nonpayment. 

Liability of person secondarily liable, when instrument dishonored. 
Time of maturity. 

When days of grace allowed. 

How time is computed. 

Rule where instrument is payable at bank. 

What constitutes payment in due course. 


Notice oF DISHONOR. 


To whom notice of dishonor must be given. 

By whom notice given. 

Notice given by agent. 

Effect of notice given on behalf of holder. 
Effect, where notice is given by party entitled thereto. 
When agent may give notice. 

When notice sufficient. 

Form of notice. 

To whom notice may be given. 

Notice when party is dead.. 

Notice to partners. 

Notice to persons jointly liable. 

Notice to bankrupt. 

Time within which notice must be given. 
Notice where parties reside in the same place. 
Notice where parties reside in different places. 
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3087. 
3088. 
3089. 
3090. 
3091. 
3092. 
3093. 
3094. 
3095. 
3096. 
3097. 
3098. 
3099. 
3100. 
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3101. 
3102. 
3103. 
3104. 
3105. 
3106. 
3107. 
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3108. 
3109. 
3110. 
Sunes 
3112. 
3113. 
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3114. 
3115. 
3116. 
3117. 
3118. 
3119. 
3120. 
3121. 
3122. 
3123. 
3124. 


ArT. 12. 
Sos 
3126. 
Sle 
3128. 
3129. 
3130. 
pilots 
SP. 
3133. 


ArT, 13. 
3134. 
Slso: 
3136. 
8137. 
31388. 
3139. 
3140. 
3141. 
3142. 


NEGOTIABLE INSTRUMENTS Ch. 


When sender deemed to have given due notice. 
What constitutes deposit in postoffice. 

Time of notice to antecedent parties. 

Where notice must be sent. 

Waiver of notice. 

Who affected by waiver. 

Waiver of protest. 

When notice is dispensed with. 

Delay in giving notice. 

When notice need not be given to drawer. 

When notice need not be given to indorser. 

Notice of nonpayment where acceptance refused. 
iffect of omission to give notice of nonacceptance. 
When protest need not be made; when it must be made. 


DISCHARGE. 


How instrument discharged. 

Discharge of person secondarily liable. 
Right of party paying instrument. 
Renunciation by holder. 

Unintentional cancellation ; burden of proof. 
Hffect of alteration of instrument. 

What constitutes a material alteration. 


BILLs oF EXCHANGE. 


Bill of exchange defined. 

Bill not an assignment of funds in hands of drawee. 
Bill addressed to more than one drawee. 

Inland and foreign bills of exchange. 

When bill may be treated as promissory note. 
Referee in case of need. 


ACCEPTANCE. 


Acceptance defined ; how made. 

Holder entitled to acceptance on face of bill. 
Acceptance by separate instrument. 

When promise to accept equivalent to acceptance. 
Time allowed drawee to accept. 

Liability of drawee retaining or destroying bill. 
Acceptance of incomplete bill. 

Kinds of acceptances. 

What constitutes a general acceptance. 

What constitutes a qualified acceptance. 

Rights of parties as to qualified acceptance. 


PRESENTMENT FOR ACCEPTANCE. 


When presentment for acceptance must be made. 

Failure to present in reasonable time discharges drawer and indorsers. 
How presentment made. 

On what days presentment may be made. 

Presentment where time is insufficient. 

Where presentment is excused. 

When dishonored by nonacceptance. 

Duty of holder, where bill not accepted. 

Rights of holder, where bill not accepted. 


PROTEST. 


In what cases protest necessary. 
How protest made. 
By whom protest made. 
When protest to be made. 
Where protest made. 
Protest both for nonacceptance and nonpayment. 
Protest before maturity, where acceptor insolvent. 
When protest dispensed with. 
Protest where bill is lost. 
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ArT. 14. ACCEPTANCE FOR HONOR. 


3143. When bill may be accepted for honor. 

8144. How acceptance for honor made. 

8145. When deemed an acceptance for honor of drawer. 

3146. Liability of acceptor for honor. 

3147. Agreement of acceptor for honor. 

8148. Maturity of bill payable after sight accepted for honor. 
8149. Protest of bill accepted for honor. 

8150. How presentment for payment to acceptor for honor made. 
8151. When delay in making presentment excused. 

8152. Dishonor of bill by acceptor for honor. 


Art. 15. PAYMENT FOR Honor. 


8153. Who may make payment for honor. 

3154. How payment for honor must be made. 

8155. Declaration before payment for honor. 

3156. Preference of parties offering to pay for honor. 

3157. Effect on subsequent parties, where bill is paid for honor. 
3158. Where holder refuses to receive payment supra protest. 
3159. Rights of payer for honor. 


ArT. 16. Brnus IN a SET. 


3160. Bills in a set constitute one bill. 

3161. Rights of holders, where different parts are negotiated. 

3162. Liability of holder who indorses two or more parts of a set to different persons. 
31638. Acceptance of bills drawn in sets. 

3164. Payment by acceptor of bills drawn in sets. 

3165. Effect of discharging one of a set. 


ArT. 17. Promissory NoTES AND CHECKS. 
3166. Negotiable promissory note defined. 
3167. Check defined. 
3168. Within what time a check must be presented. 
3169. Effect of certification of check. 
3170. Effect, where holder of check procures it to be certified. 
3171. Check not assignment of fund. 


Art. 1. Gernerat Provisions 


2976. Definitions. In this chapter, unless the context otherwise requires— 

‘* Acceptance’’ means an acceptance completed by delivery or notification. 

‘* Action’’ includes counterclaim and setoff. 

‘‘Bank’’ includes any person or association of persons carrying on the busi- 
ness of banking, whether incorporated or not. 

‘‘Bearer’’ means the person in possession of a bill or note which is payable to 
bearer. 

‘*Bill’’ means bill of exchange, and ‘‘note’’ means negotiable promissory note. 

‘‘Delivery’’ means transfer of possession, actual or constructive, from one 
person to another. 

‘‘Holder’’ means the payee or indorsee of a bill or note who is in possession 
of it, or the bearer thereof. 

‘“TIndorsement’’ means an indorsement completed by delivery. 

‘‘Instrument’’ means negotiable instrument. 

‘‘Tssue’’ means the first delivery of the instrument, complete in form, to a 
person who takes it as a holder. 

‘‘Person’’ includes a body of persons, whether incorporated or not. 
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‘“Value’’ means valuable consideration. 
‘‘Written’’ includes printed, and ‘‘writing’’ includes print. 
Rey., s. 2840; 1899, c. 738, s. 191: 


‘‘Bearer’’ and ‘‘holder’’ defined: Steinhilper v. Basnight, 153-293; Mayers v. McRimmon, 
140-640. 


2977. Person primarily liable on instrument. The person primarily liable on 
an instrument is the person who by the terms of the instrument is absolutely 
required to pay the same. All other parties are secondarily liable. 

Rey., s. 2342; 1899, ec. 733, s. 192. 


Under this section liability of surety to instrument is primary: Rouse vy. Wooten, 140-557— 
but liability of guarantor is collateral and secondary, Ibid., and other cases cited on page 559. 
Joint makers of a note are primarily liable, and have the burden of proving any matter as a 
release: Roberson v. Spain, 173-23. See, also, Lilly v. Baker, 88-154. 


2978. What constitutes reasonable time. In determining what is reasonable 
time or an unreasonable time regard is to be had to the nature of the instrument, 
the usage of trade or business (if any) with respect to such instruments, and the 
facts of the particular case. 

Rev., s. 2343; 1899, ¢. 733, s. 1938. 


In determining what is reasonable time, regard must be had to the nature of instrument and 
facts of particular case: Mfg. Co. v. Summers, 143-102; Yancey v. Littlejohn, 9-525—and 
where check on bank in this-state negotiated to party in neighboring state within five days 
after obtaining same, such negotiation is within reasonable time, Mfg. Co. v. Summers, 143- 
102. As to time in which check drawn on bank should be presented, where drawer, payee and 
drawee all residents of same place, see Bank v. Alexander, 84-30. 


2979. When law merchant governs. In any case not provided for in this chap- 
ter the rules of the law merchant shall govern. 
Rey., s. 2344; 1899, c. 733, s. 196. 


2980. Acts to be done on Sunday or holiday. Where the day, or the last day, 
for doing any act herein required or permitted to be done falls on Sunday, or on 
a holiday, the act may be done on the next succeeding secular or business day. 


Rev., s. 2839; 1899, c. 733, s. 194. 
See Sundays and Holidays. 


2981. Application of chapter. The provisions of this chapter do not apply to 
negotiable instruments made and delivered prior to the eighth day of March, one 
thousand eight hundred and ninety-nine. 

Rey., 8. 2345 ;-1899, ¢c 783, s! 195. 


See Barden vy. Hornthal, 151-8. 

The annotations to this chapter include many of the important decisions prior to its enact- 
ment as an aid to its interpretation. Great care should be exercised in citing these cases as 
authorities where this chapter changed the law. 


Art. 2. Form anp INTERPRETATION 


2982. Form of negotiable instrument. An instrument to be negotiable must 
conform to the following requirements: (1) It must be in writing and signed by 
the maker or drawer; (2) must contain an unconditional promise or order to 
pay a sum certain in money; (3) must be payable on demand or at a fixed or 
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determinable future time; (4) must be payable to the order of a specified per- 
son or to bearer; and (5) where the instrument is addressed to a drawee, he 
must be named, or otherwise indicated therein with reasonable certainty. 

Rev., s. 2151; 1899, @ 733, s. 1. 

Instruments to be negotiable must be certain as to time of payment and amount to be paid: 
Bank vy. Bynum, 84-24—must be payable in money, Johnson vy. Henderson, 76-227—should not 
be dependent upon contingency, Goodloe v. Taylor, 10-458. A note payable ‘‘subject to the 
conditions’’ of a certain deed is not negotiable: Pope v. Lumber Co., 162-206. To be negotiable 
a note must be payable to order or bearer: Johnson v. Lassiter, 155-47. Certificate of deposit 
is negotiable when expressed in negotiable words: Johnson y. Henderson, 76-227. An instru- 
ment is negotiable though it expresses a consideration for which it is given: Bank v. Michael, 
96-53. See, also, Myers v. Petty, 153-462. 

County and school orders are not negotiable: Wright v. Kinney, 123-621; Bank v. Warlick, 
125-594. As to drafts with bills of lading attached, see Finch v. Gregg, 126-176, overruled 
in Mason v. Cotton Co., 148-496. 

Cases prior to this enactment holding instrument not negotiable when payable in specific 
articles: Thompson vy. Gaylard, 3-150; Tindall v. Johnston, 2-372; Campbell v. Mumford, 2- 
398; Wofford v. Greenlee, 1-301—in money and specific article, or performance of specific act, 
Knight v. R. R., 46-357; Jamieson yv. Farr, 2-182—in bank stock, Alexander y. Oaks, 19-513— 
in ‘‘current bank notes,’’ State v. Corpening, 32-58—in ‘‘current bank money,’’ Lacky v. 
Miller, 61-26—in ‘‘current notes of state of North Carolina,’’ Warren v. Brown, 64-381. See 
section 2987, as to payment in current money. 


29383. What constitutes certainty astosum. ‘The sum payable is a sum certain 
within the meaning of this chapter, although it is to be paid (1) with interest; 
or (2) by stated installments; or (3) by stated installments with a provision that 
upon default in payment of any installment the whole shall become due; or 
(4) with exchange, whether at a fixed rate or at the current rate; or (5) with 
eosts of collection or an attorney’s fee in case payment shall not be made at 
maturity. But a provision incorporated in the instrument to pay counsel fees 
for collection is not enforceable, but does not affect the other terms of the instru- 
ment or the negotiability thereof. 

Rey.,.ss.. 2152, 2346; 1899) c. 733; ss. 2, 197; 1905, c. 327. 

Validity of provision for attorney’s fees in instrument executed and payable in another state 
must be determined by laws of this state: Bank v. Land and Lumber Co., 128-193—and such 
provision in instrument will not be enforced here, Ibid.; Brisco v. Norris, 112-671; Tinsley v. 
Hoskins, 111-340. As to provision in instrument for attorney’s fees with reference to juris- 
diction of justice of the peace, see Bank v. Land and Lumber Co., 128-193. 

Section apparently nullifies old law as laid down in Bank v. Bynum, 84-24. As bearing upon 
section, see Turner v. Boger, 126-302; Williams v. Rich, 117-240. 


2984. When promise is unconditional. An unqualified order or promise to pay 
is unconditional within the meaning of this chapter, though coupled with (1) an 
indication of a particular fund out of which reimbursement is to be made, or 
a particular account to be debited with the amount; or (2) a statement of the 
transaction which gives rise to the instrument. But an order or promise to pay 
out of a particular fund is not unconditional. 

Rey., s.2153 ; 1899, c. 788, s. 3: 


As between original parties, a condition can be added at the time of its execution as to its 
payment: Aden v. Doub, 146-10; Evans v. Freeman, 142-61. Bonds are negotiable though a 
special fund may be provided for their payment: Commissioners y. Bank, 157-191. A state- 
ment of the transaction giving rise to the instrument does not make it conditional: Masen v. 
Cotton Co., 148-492; Bank v. Hatcher, 151-359 (overruling on this point Howard v. Kimball, 
65-175). 
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2985. What constitutes determinable future time. An instrument is payable at 
a determinable future time, within the meaning of this chapter, which is ex- 
pressed to be payable (1) at a fixed period after date or sight; or (2) on or 
before a fixed or determinable future time specified therein; or (8) on or at a 
fixed period after the occurrence of a specified event which is certain to happen, 
though the time of happening be uncertain. An instrument payable upon a 
contingency is not negotiable, and the happening of the event does not cure 
the defect. | 

Rev., s. 2156; 1899, c. 733, s. 4. 


Provision that upon failure to pay interest, principal shall become due and payable is valid: 
Trust Co. v. Duffy, 153-62. Waiver of forfeiture for extension of time does not prevent payee 
from demanding payment of principal if interest is not paid, Ibid. 


2986. Additional provisions as affecting negotiability. An instrument which 
contains an order or promise to do any act in addition to the payment of money 
is not negotiable. But the negotiable character of an instrument otherwise 
negotiable is not affected by a provision which (1) authorizes the sale of col- 
lateral securities in case the instrument be not paid at maturity; or (2) author- 
izes a confession of judgment if the instrument be not paid at maturity; or 
(3) waives the benefit of any law intended for the advantage or protection of 
obligor; or (4) gives the holder an election to require something to be done in lieu 
of payment of money. But nothing in this section shall validate any provision or 
stipulation otherwise illegal, nor authorize the enforcement of an authorization 
to confess judgment or a waiver of homestead and personal property exemptions. 

Rev., ss. 2154, 2346; 1899, ¢c. 733, ss. 5, 197; 1905, c. 327. 

For provision as to counsel fees, see above, s. 2983. 


Instrument containing promise to pay money and also to clothe slave not negotiable: Sutton 
v. Owen, 65-123; Knight v. R. R., 46-357. Waiver of homestead exemption is invalid: Beavan 
v. Speed, 74-544. Validity of provision waiving homestead exemption in instrument executed 
and payable in another state must be determined by the laws of this state: Bank vy. Land and 
Lumber Co., 128-193. 


2987. Effect of omissions; seal; designation of particular money. The validity 
and negotiable character of an instrument are not affected by the fact that 
(1) it is not dated; or (2) does not specify the value given, or that any value has 
been given therefor; or (8) does not specify the place where it is drawn or the 
place where it is payable; or (4) bears a seal; or (5) designates a particular 
kind of current money in which payment is to be made. But nothing in this 
section shall alter or repeal any statute requiring in certain cases the nature of 
the consideration to be stated in the instrument. 

Rey., s. 2155; 1899, ¢. 733, 8.16. 

Instrument in form of negotiable note not vitiated by reason of being under seal: Pate v. 


Brown, 85-166. Decision prior to this enactment seeming adverse to statute: Johnson v. Hen- 
derson, 76-227. 


2988. When payable on demand. An instrument is payable on demand 
(1) when it is expressed to be payable on demand, or at sight or on presentation ; 
or (2) in which no time for payment is expressed. Where an instrument is issued, 
accepted or indorsed when overdue, it is, as regards the person so issuing, accept- 
ing or indorsing it, payable on demand. 

Reyes 0210 Ge USOO KC, loomS.s le 

Instrument payable on demand is due immediately: Caldwell v. Rodman, 50-139. 
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2989. When payable to order. The instrument is payable to order when it is 
drawn payable to the order of a specified person, or to him or his order. It may be 
. drawn payable to the order of (1) a payee who is not maker, drawer or drawee; 
or (2) the drawer or maker; or (3) the drawee; or (4) two or more payees jointly ; 
or (5) one or some of several payees; or (6) the holder of an office for the time 
being. When the instrument is payable to order, the payee must be named or 
otherwise indicated therein with reasonable certainty. 

Rev., s. 2158; 1899; c. 7838, s. 8. 

Section cited in Johnson v. Lassiter, 155-47. 


2990. When payable to bearer. The instrument is payable to bearer (1) when 
it is expressed to be so payable; or (2) when it is payable to a person named 
therein or to bearer; or (8) when it is payable to the order of a fictitious or non- 
existing person, and such fact was known to the person making it so payable; or 
(4) when the name of the payee does not purport to be the name of any person; 
or (5) when the only or last indorsement is an indorsement in blank. 

Rey., s. 2159; 1899, ¢& 733, s. 9. 

An indorsement in blank does not make an instrument negotiable which was not negotiable 
before: Johnson vy. Lassiter, 155-47; Newland v. Moore, 173-728. © 


2991. No formal language required. The negotiable instrument need not fol- 
low the language of this chapter, but any terms are sufficient which clearly indi- 
cate an intention to conform to the requirements hereof. 

Rey., S. 2160; 1899, ci 733, s. 10; 


2992. Presumption as to date. Where the instrument or an acceptance or any 
indorsement thereon is dated, such date is deemed prima facie to be the true date 
of the making, drawing, acceptance or indorsement, as the case may be. 

rev.;, S. 2161; 1899, ¢: 733, s: 11. 


2993. Antedated and postdated. The instrument is not invalid for the rea- 
son only that it is antedated or postdated, provided that this is not done for 
an illegal or fraudulent purpose. The person to whom an instrument so dated 
is delivered acquires the title thereto as of the date of delivery. 

Rey., s. 2162: 1899) c. 733, s: 12. 


2994. When date may be inserted. When an instrument expressed to be pay- 
able at a fixed period after date is issued undated, or where the acceptance of an 
instrument payable at a fixed period after sight is undated, any holder may insert 
therein the true date of issue or acceptance, and the instrument shall be payable 
accordingly. The insertion of a wrong date does not avoid the instrument in 
the hands of a subsequent holder in due course; but as to him the date so 
inserted is to be regarded as the true date. 

Reeves 21657 1890 nC toms Loe 


2995. When blanks may be filled. Where the instrument is wanting in any 
material particular, the person in possession thereof has a prima facie authority 
to complete it by filling up the blanks therein. And a signature on a blank 
paper delivered by the person making the signature in order that the paper may 
be converted into a negotiable instrument operates as a prima facie authority to 
fill it up as such for any amount. In order, however, that any such instrument 
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when completed may be enforced against any person who became a party thereto 

prior to its completion, it must be filled up strictly in accordance with the 

authority given and within a reasonable time. But if any such instrument after 

completion be negotiated to a holder in due course, it is valid and effectual for 

all purposes in his hands, and he may enforce it as if it had been filled up 

strictly in accordance with the authority given and within a reasonable time. 
Rev., s. 2164; 1899, c. 733, s. 14. 


Where a person signs an instrument in blank and delivers it to another to be filled out and 
negotiated, maker is bound by such instrument in the hands of a bona fide holder: Phillips 
v. Hensley, 175-23; Humphreys v. Finch, 97-303; McArthur v. McLeod, 51-476; see Wester v. 
Bailey, 118-193—and bona fide holder of instrument has right to fill up blank left for payee’s 
name with that of indorser, Lawrence v. Mabry, 13-473. 

A person dealing with a negotiable instrument has the right to act on it as it appears on 
the face of it: Citizens Nat. Bank v. Burch, 145-316. 


2996. Incomplete instrument not delivered. Where an incomplete instrument 
has not been delivered it will not, if completed and negotiated without authority, 
be a valid contract in the hands of any holder as against any person whose signa- 
ture was placed thereon before delivery. 

Rey., Ss. 21653 1899) c) 733)"si 15, 


Where maker of instrument, blank as to payee’s name, acknowledges same to be his after 
insertion of such name, he is liable thereon: Wester v. Bailey, 118-193. 


2997. Delivery necessary; when effectual; when presumed. Every contract on 
a negotiable instrument is incomplete and revocable until delivery of the instru- 
ment for the purpose of giving effect thereto. As between immediate parties, 
and as regards a remote party other than a holder in due course, the delivery 
in order to be effectual must be made either by or under the authority of the 
party making, drawing or indorsing, as the case may be; and in such ease the 
delivery may be shown to have been conditional or for a special purpose only, 
and not for the purpose of transferring the property in the instrument. But 
where the instrument is in the hands of a holder in due course a valid delivery 
thereof by all parties prior to him, so as to make them liable to him, is conclu- 
sively presumed. And where the instrument is no longer in possession of a 
party whose signature appears thereon, a valid and intentional delivery by him 
is presumed until the contrary is proved. 

Reyv., s. 2166; 1899, c. 733, s. 16. 


Parol evidence is admissible between immediate parties to show the note was executed on a 
contingency, and failure of consideration: Farrington v. McNeill, 174-420—but parol evidence 
is not admissible to show that it is payable at a date later than the date specified in the instru- 
ment: Cherokee Co. v. Meroney, 173-653. 


2998. Construction, where instrument is ambiguous. Where the language of 
the instrument is ambiguous or there are omissions therein, the following rules 
of construction apply: 

1. Where the sum payable is expressed in words and also in figures and there 
is a discrepancy between the two, the sum denoted by the words is the sum pay- 
able; but if the words are ambiguous or uncertain, reference may be had to the 
figures to fix the amount. 

2. Where the instrument provides for the payment of interest, without speci- 
fying the date from which interest is to run, the interest runs from the date of 
the instrument, and if the instrument is undated, from the issue thereof. 
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Owens v. Ins. Co., 173-373. A note payable ‘‘with legal interest’’ bears interest from its 
date: Gholson vy. King, 79-162. A bond or contract due at a certain time, ‘‘without interest,’’ 
bears interest from maturity: Dowd v. R. R., 70-468. A note is negotiable where a blank is 
left for the rate of interest: Bank v. Roberts Bros., 168-473. 


3. Where the instrument is not dated it will be considered to be dated as of 
the time it was issued. 

4. Where there is conflict between the written and printed provisions of the 
instrument the written provisions prevail. 

5. Where the instrument is so ambiguous that there is doubt whether it is a 
bill or a note the holder may treat it as either at his election. 

6. Where a signature is so placed upon the instrument that it is not clear in 
what capacity the person making the same intended to sign, he is to be deemed 
an indorser. 

See sections 3044, 3045. 


7. Where an instrument containing the words ‘‘I promise to pay’’ is signed 
by two or more persons, they are deemed to be jointly and severally liable 
thereon. 

Rey., ss. 1952; 2341; 1899, ¢. 733, s. 17: 


2999. Signature must appear; trade or assumed name. No person is liable on 
the instrument whose signature does not appear thereon, except as herein other- 
wise expressly provided. But one who signs in a trade or assumed name will be 
liable to the same extent as if he had signed in his own name. 

Rev., s. 2167; 1899, c. 733, s. 18. 

Persons subscribing as obligors to bond are bound by the stipulations of same, whether their 
names are inserted in body of instrument or not: Howell v. Parsons, 89-230. One who signs in 
form and appearance as a principal and maker of note is bound as such to all persons who 
subsequently deal with the paper without knowledge of his true relation to it: Citizens Nat. 
Bank v. Burch, 145-316. 


3000. Signature by agent; how authority shown. The signature of any party 
may be made by a duly authorized agent. No particular form of appointment 
is necessary for this purpose, and the authority of the agent may be established 
as in other cases of agency. — 

Rey., s. 2168; 1899, ‘c. 733, s. 19. 


Indorsement may be by agent: Midgette v. Basnight, 173-18. Authority of agent to draw, 
accept or indorse bills, notes and checks must ordinarily be expressly conferred: Bank v. Hay, 
143-326—but may be implied if execution of paper is necessary incident to business, Ibid. 


3001. Liability of person signing as agent. Where the instrument contains, or 
a person adds to his signature, words indicating that he signed for or on behalf 
of the principal or in a representative capacity, he is not liable on the instru- 
ment if he was duly authorized; but the mere addition of words describing him 
as an agent or as filling a representative character, without disclosing his princi- 
pal, does not exempt him from personal liability. 

Rev., s. 2169; 1899, c. 783, s. 20. 


3002. Effect of signature by procuration. A signature by procuration oper- 
ates as notice that the agent has but a limited authority to sign, and the principal 
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is bound only in case the agent so signing acted within the actual limits of his 
authority. 

Reyv., s. 2170; 1899, ¢. 733, s. 21. 

Attorney to whom instrument sent for collection has, prima facie, no authority to indorse it 


in name of client, and purchaser thereof should inquire as to extent of attorney’s authority: 
Sherrill v. Clothing Co., 114-436. 


3003. Effect of forged signature. When a signature is forged or made with- 
out the authority of the person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument or to give a discharge therefor 
or to enforce payment thereof against any party thereto can be acquired through 
or under such signature, unless the party against whom it is sought to enforce 
such right is precluded from setting up the forgery or want of authority. 

Ione aS, PAYAL S TUS wo, TERY GE Bt 

Bank cannot hold depositor liable on a forged check: Yarborough v. Trust Co., 142-377. 


Art. 3. CoNSIDERATION 


3004. Presumption of consideration. Every negotiable instrument is deemed 
prima facie to have been issued for a valuable consideration, and every person 
whose signature appears thereon to have become a party thereto for value. 

Rev., s. 2172; 1899, ¢. 733, s. 24. 

Instrument imports prima facie that it is founded on consideration: Piner v. Brittain, 165- 
401; Bank v. Walser, 162-54; Myers v. Petty, 153-462; Campbell v. MeCormae, 90-491; 
MeArthur v. McLeod, 51-476—but if defendant rebuts presumption, burden is upon plaintiff 
to show that there was consideration, Campbell v. MeCormac, 90-491. See, also, Columbian 


Conservatory v. Dickinson, 158-207. Sealed instrument need not express consideration: Wester 
v. Bailey, 118-193. 


3005. What constitutes consideration. Value is any consideration sufficient 
to support a simple contract. An antecedent or preéxisting debt constitutes 
value, and is deemed such whether the instrument is payable on demand or at 
a future time. 

Rev., Ss. 2173; 1899, c. 7383, s. 25. 

Antecedent or preéxisting debt is sufficient consideration to constitute person a holder for 
value: Smathers v. Hotel Co., 168-69; Bank v. Seagroves, 166-608; Bank vy. Oil Mills, 150-718; 
Mfg. Co. v. Summers, 143-102; Brooks v. Sullivan, 129-190; Reddick v. Jones, 28-107—and 


release of dower by wife is valuable consideration for instrument executed by husband to her, 
Trust Co. v. Benbow, 135-303. See, also, Johnson v. Rodeger, 119-446. 


3006. What constitutes a holder for value. Where value has at any time been 
given for the instrument the holder is deemed a holder for value in respect to 
all parties who became such prior to that time. 

Rev., s. 2174; 1899, c. 733, s. 26. 


Where plaintiff bank rediscounted note of defendant for another bank, and placed proceeds 
to credit of such bank, and before notice of equity of defendant, paid checks of said bank to 
one-half value of rediscount, plaintiff was purchaser for value: Mfg. Co. v. Tierney, 133-638; 
Bank v. MeNair, 114-335—though fact that bank has given depositor credit for amount of 
negotiable instrument deposited in bank for collection does not constitute bank a purchaser 
for value, Packing Co. v. Davis, 118-555, and eases cited; Worth Co. v. Feed Co., 172-335; 
Bank vy. Exum, 163-199; Bank vy. Walser, 162-54; Reid v. Bank, 159-99. When a bank is a 
purchaser for value of a draft transferred to it by a depositor: Latham v. Spragins, 162-404. 
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3007. When lien on instrument constitutes holder for value. Where the holder 
has a lien on the instrument arising either from contract or by implication of 
law he is deemed a holder for value to the extent of his lien. 

Reyv., s., 2175; 1899, ¢ 733, s. 27. 

Where instrument negotiated before maturity to secure preéxisting debt transferee is bona 


fide holder to extent of debt: Brooks v. Sullivan, 129-190. Section cited in Smathers y. Hotel 
Co., 162-346. 


3008. Effect of want of consideration. Absence or failure of consideration 
is matter of defense as against any person not a holder in due course, and par- 
tial failure of consideration is a defense pro tanto, whether the failure is an 
ascertained and liquidated amount or otherwise. 

Rey., s..2176; 1899, ¢) 733, s. 28. 

Failure of consideration is defense as between original parties to instrument: Piner v. Brit- 


tain, 165-401; Bank vy. Walser, 162-54; Washburn vy. Picot, 14-390. Absence of consideration 
not a defense against a holder in due course: Hardy v. Mitchell, 156-76. 


3009. Liability of accommodation party. An accommodation party is one who 
has signed the instrument as maker, drawer, acceptor or indorser without receiv- 
ing value therefor, and for the purpose of lending his name to some other person. 
Such a person is liable on the instrument to a holder for value, notwithstanding 
such holder at the time of taking the instrument knew him to be only an accom- 
modation party. 

Rey., s. 2177; 1899, c. 733, s. 29. 


Where draft is an accommodation paper, drawer is primarily liable upon same: Bank v. 
Bradley, 117-526. 

An accommodation indorser is discharged from liability where instrument held as collateral 
security is released without his knowledge, and without placing credit therefor upon accommo- 
dation paper: Bank v. Nimocks, 124-352. Likewise where creditor surrenders property held as 
security: Carriage Co. v. Dowd, 155-307. 

If accommodation paper is a bond, which obligee refuses to accept, it is void in the hands 
of a third person for want of delivery, though he is a purchaser for value: Parker v. Me- 
Dowell, 95-219. 

Agreement between maker and accommodation indorser that instrument should be negotiated 
at bank does not affect purchaser for value and before maturity: Parker v. Sutton, 103-191— 
although he had notice of agreement at time of taking the instrument, Ibid. 

Where an instrument is made for the purpose of enabling the maker to raise money, and is 
indorsed by him for that purpose, the indorsee may recover upon it, not only against the payee 
and indorser, but against all others who may have signed it: Bank v. Griffin, 107-173. 

Instrument executed by partner to third person, who as surety and for accommodation of 
maker indorses it and receives no benefit therefrom, cannot be subject of action by firm against 
indorser: Patton v. Carr, 117-176—nor in case of death of maker of note can surviving partner 
maintain such action against accommodation indorser, unless firm be insolvent, Ibid. 

Owner of a note indorsed by payees for maker’s accommodation may sue any one of several 
indorsers without joining maker or any other indorser: Bank v. Carr, 121-113. See, as inci- 
dentally bearing upon section, Lilly v. Baker, 88-151. 


Art. 4. NErGoTIATION 


3010. What constitutes negotiation. An instrument is negotiated when it is 
transferred from one person to another in such manner as to constitute the trans- 
feree the holder thereof. If payable to bearer, it is negotiated by delivery; if 
payable to order, it is negotiated by the indorsement of the holder, and com- 
pleted by delivery. 


Rey., 8. 2178; 1899, c. 733, s. 30. 
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Word ‘‘indorsement’’ defined: Davidson v. Powell, 114-578. Instrument payable to bearer 
is negotiated by delivery, and no indorsement is required: Tyson v. Joyner, 139-69—but instru- 
ment payable to order must be indorsed by payee, Ibid.; Bank v. McKachern, 163-333; Stein- 
hilper v. Basnight, 153-293; Myers v. Petty, 153-462; Woods v. Finley, 153-497; Mayers v. 
McRimmon, 140-640; Applegarth y. Tillery, 105-410—and also prior indorsees, if any, or at 
least in blank to constitute transferee a bona fide holder, Tyson v. Joyner, 139-69. Signature 
of indorser, where indorsement required, must be proved: Ibid.; Myers v. Petty, 153-462; 
Woods v. Finley, 153-497. Indorsement made by authorized agent with rubber stamp and with 
intent to indorse is a valid indorsement: Mayers v. McRimmon, 140-640—but does not prove 
itself, Ibid. 

If the note payable to order is transferred without indorsement the holder becomes the 
equitable owner and takes it subject to equities of the maker: Woods vy. Finley, 153-497; Stein- 
hilper v. Basnight, 153-293. 

Indorsement of instrument to deceased person is nullity: Valentine v. Holloman, 63-475. 

Distinction between assignment and indorsement pointed out in Tyson v. Joyner, 139-72; 
Miller v. Tharel, 75-152; Lindsay v. Wilson, 22-88. 

As bearing upon section, see Fairly v. McLean, 33-158. 


3011. How indorsement made. The indorsement must be written on the instru- 
ment itself or upon a paper attached thereto. The signature of the indorser, 
without additional words, is a sufficient indorsement. 

Rey., s. 2179; 1899, ¢. 7338, s. 31. 


Indorsement must be upon the instrument or upon a paper attached thereto: Security Co. 
v. Pharmacy, 174-655; Midgette v. Basnight, 173-18. Indorsement of instrument may be ex- 
plained as between immediate parties: Coffin v. Smith, 128-252. Indorsement by rubber stamp 
is sufficient if authorized, but it does not prove itself: Mayers v. McRimmon, 140-640. As 
bearing upon subject-matter of section: Drew v. Jacocks, 6-138. 


3012. Effect of indorsement by infant or corporation. The indorsement or 
assignment of the instrument by a corporation, an infant, or married woman 
passes the property therein, notwithstanding that from want of capacity the cor- 
poration, infant, or married woman may incur no liability thereon. 

Rey., s. 2180; 1899, ¢..738, s. 22, 


Decisions as to indorsement by married women of instrument prior to passage of above 
section: Vann v. Edwards, 130-70; Coffin v. Smith, 128-252. Constitutionality of right of mar- 
ried woman to transfer negotiable instrument without husband’s assent discussed in concurring 
opinion of Clark, C. J., in Vann v. Edwards, 128-427. 

As to binding the separate property of a married woman, see section 2507 and annotations 
thereunder. 


3013. Indorsement must be of entire instrument. An indorsement must be 
an indorsement of the entire instrument. An indorsement which purports to 
transfer to the indorsee a part only of the amount payable or which purports to 
transfer the instrument to two or more indorsees severally, does not operate as 
a negotiation of the instrument. But where the instrument has been paid in 
part it may be indorsed as to the residue. 

Reve uSse2leleal SOO MC oomsaioe. 


Assignment of note, to enable the assignee to sue thereon, must be made by the payee and 
must be for whole amount, and not for portion of note: Martin v. Hayes, 44-423. 


3014. Kinds of indorsement. An indorsement may be either in blank or spe- 
cial, and it may also be either restrictive or qualified or conditional. 
Rey., s. 2182; 1899, ¢. 733, s. 33. 


Effect of indorsement in blank discussed in Lilly v. Baker, 88-151. As bearing upon condi- 
tional indorsement, see Johnson v. Olive, 60-213. 
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3015. Special indorsement; indorsement in blank. A special indorsement 
specifies the person to whom or to whose order the instrument is to be payable; 
and the indorsement of such indorsee is necessary to the further negotiation of the 
instrument. An indorsement in blank specifies no indorsee, and an instrument 
so indorsed is payable to bearer and may be negotiated by delivery. 

Rev., 8s. 2188 ; 1899,\¢c. 783, s. 34. 

As to special indorsement, see French vy. Barney, 23-219; Tyson v. Joyner, 139-69. Instru- 
ment indorsed in blank becomes payable to bearer against acceptor, drawer and prior indorsers: 
Ibid. Indorsement in blank by payee of instrument presumed to have been intended as transfer 
thereof: Coffin v. Smith, 128-255; Davis v. Morgan, 64-570. Parol evidence is admissible to 
control effect of blank indorsement as between immediate parties thereto: Bank v. Pegram, 
118-671; Hoffman v. Moore, 82-313; Davis v. Morgan, 64-570. 

Burden of proof is upon him who seeks to avoid by parol evidence the ordinary legal effect 
of blank indorsement: Hoffman v. Moore, 82-313. As between indorser in blank and remote 
parties without notice such parol evidence is inadmissible, and contract implied by law stands 
absolute: Bank y. Pegram, 118-671. 

Where instrument, indorsed in blank, is delivered to attorney for collection, and it is trans- 
ferred by him to bona fide holder without notice, transferee takes same free of equities: Brad- 
ford v. Williams, 91-7. Instrument payable to bearer is negotiated by delivery and no indorse- 
ment required: Tyson v. Joyner, 139-69. Whether a note with blank indorsement followed by 
special indorsement is payable to bearer, see French v. Barney, 23-219; section 2990. 


3016. How blank indorsement changed to special indorsement. The holder 
may convert a blank indorsement into a special indorsement by writing over the 
signature of the indorser in blank any contract consistent with the character of 
the indorsement. 

Rey., s. 2184; 1899, c. 733, s. 35. 

Where instrument indorsed in blank, holder may make it payable to himself or any other 
person by filling up blank over signature: Tyson v. Joyner, 139-69; Lilly v. Baker, 88-153; 
Hubbard v. Williamson, 26-266—and this may be done at or before trial, Tyson v. Joyner, 
139-69; Johnson v. Hooker, 47-30; Hubbard v. Williamson, 26-266—but holder cannot write 
over indorsement words which may change indorser’s liability, Lilly v. Baker, 88-153—or 
which is inconsistent with agreement under which indorsement made, Ibid. If blank indorse- 
ment not filled up, instrument considered payable to bearer: Hubbard vy. Williamson, 26-266. 
Indorsement of instrument in blank before indorsement of payee is made regular by subse- 
quent indorsement of payee: Johnson vy. Hooker, 47-30. 


3017. When indorsement restrictive. An indorsement is restrictive which 
either (1) prohibits the further negotiation of the instrument; or (2) constitutes 
the indorsee the agent of the indorser; or (3) vests the title in the indorsee in 
trust for, or to the use of, some other person. But the mere absence of words 
implying power to negotiate does not make an indorsement restrictive. 

Rev., s. 2185; 1899, c. 733, s. 36. 


Restrictive indorsement, such as ‘‘for collection for account of,’’ etc., prevents transfer of 
title to bank to which sent for collection: Bank v. Bank, 119-307; Boykin v. Bank, 118-566; 
Packing Co. v. Davis, 118-548. Bill transferred to bank ‘‘for deposit’’ or ‘‘for collection’’ 
constitutes the bank an agent for the indorser: Bank vy. Oil Mills, 150-718. A purchaser for 
value and without notice of a restrictive agreement will be protected: Ibid. 

Burden upon indorser to show agreement by which liability restricted: Davidson v. Powell, 
114-575. 

See, as bearing upon section, Drew v. Jacocks, 6-138; Smith v. St. Lawrence, 2-174. 


3018. Effect of restrictive indorsement; rights of indorsee. A restrictive in- 
dorsement confers upon the indorsee the right (1) to receive payment of the in- 
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strument; (2) to bring any action thereon that the indorser could bring; (3) to 
transfer his rights as such indorsee, where the form of the indorsement author- 
izes him to do so. But all subsequent indorsees acquire only the title of the first 
indorsee under the restrictive indorsement. 

Rev., 8. 2186; 1899, c. 733, s. 37. 


Restrictive indorsement, such as ‘‘for collection of account of,’’ etc., prevents transfer of 
title to bank to which sent for collection: Bank v. Bank, 119-307; Boykin y. Bank, 118-566; 
Packing Co. v. Davis, 118-548—and such indorsement is notice to bank collecting instrument 
that correspondent bank by whom sent to them is mere agent of holder, Boykin vy. Bank, 118- 
566. A negotiable instrument indorsed ‘‘for collection’’ is the property of the indorser, and 
action thereon must be in the name of the indorser: Bank y. Exum, 163-200; Martin v. Mask, 
158-4386; Bank v. Boykin, 118-566; Abrams vy. Cureton, 74-523. 


3019. Qualified indorsement. A qualified indorsement constitutes the indorser 
a mere assignor of the title to the instrument. It may be made by adding to the 
indorser’s signature the words ‘‘without recourse’’ or any words of similar 
import. Such an indorsement does not impair the negotiable character of the 
instrument. 

Rey., s. 2187; 1899, c. 733, s. 38. 

Qualified indorsement does not affect negotiability: Evans v. Freeman, 142-61; Bank v. 
Hatcher, 151-359. A transfer of ‘‘all right, title and interest’’ does not affect negotiable 
character of note: Ibid. 

Where indorser intends to transfer title only, he should use words ‘‘without recourse’’ or 
other phrase of- similar import: Davidson v. Powell, 114-575. ‘‘Without recourse’’ does not 
throw suspicion on the paper nor affect negotiability, but may be a circumstance to show that 
value was not received by the indorser: Bank v. Branson, 165-344. 


3020. Conditional indorsement. Where an indorsement is conditional, a party 
required to pay the instrument may disregard the condition and make payment 
to the indorsee or his transferee, whether the condition has been fulfilled or not. 
But any person to whom an instrument so indorsed is negotiated will hold the 
same or the proceeds thereof subject to the rights of the person indorsing con- 
ditionally. 

Rey., s. 2188; 1899, c. 783, ‘s. 39. 

As bearing upon subject-matter of section, see Johnson v. Olive, 60-213. 


3021. Indorsement of instrument payable to bearer. Where an instrument 
payable to bearer is indorsed specially, it may nevertheless be further nego- 
tiated by delivery ; but the person indorsing specially is liable as indorser to only 
such holders as make title through his indorsement. 

IREVenS E21 OO ci SOO mCma To saENamaLOs 


Instrument once indorsed in blank becomes payable to bearer against acceptor, drawer and 
prior indorsers: French v. Barney, 23-219. See section 2990. 


3022. Indorsement of instrument payable to two or more persons. Where an 
instrument is payable to the order of two or more payees or indorsees who are 
not partners, all must indorse unless the one indorsing has authority to indorse 
for the others. 

Rey., 8. 2190 1899) ¢) 733,)s. 41. 


Surviving partner has no power, after dissolution, to renew or indorse in name of firm an 
instrument executed by the partnership: Bank vy. Hollingsworth, 135-556. 
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3023. Effect of instrument drawn or indorsed to a person as cashier. Where 
an instrument is drawn or indorsed to a person as cashier or other fiscal officer 
of a bank or corporation it is deemed prima facie to be payable to the bank or 
corporation of which he is such officer, and may be negotiated by either the 
indorsement of the bank or corporation or the indorsement of the officer. 

Rey., s. 2191; 1899,)c. 788, s. 42. 


3024. Indorsement, where payee’s name misspelled. Where the name of a 
payee or indorsee is wrongly designated or misspelled he may indorse the instru- 
ment as there described, adding, if he think fit, his proper signature. 

Rey., s. 2192; 1899, ¢. 783, s. 43. 


3025. Indorsement in representative capacity. Where any person is under 
obligation to indorse in a representative capacity he may indorse in such terms 
as to negative personal liability. 

Rey., s. 2193; 1899, ¢ 7383, s. 44. 


See, as bearing incidentally upon subject-matter of section, Banking Co. v. Morehead, 
116-413. 


3026. Presumption as to time of indorsement. Except where an indorsement 
bears date after the maturity of the instrument, every negotiation is deemed 
prima facie to have been effected before the instrument was overdue. 

Rey., s. 2194; 1899, c. 733, s. 45. 


The law presumes that an undated indorsement of instrument was made at date of note: 
Southerland v. Fremont, 107-565; Tredwell v. Blount, 86-33. 


3027. Presumption as to place of indorsement. Except where the contrary 
appears, every indorsement is presumed prima facie to have been made at the 
place where the instrument is dated. 

Rey., s. 2195; 1899, c. 733, s. 46. 


3028. Continuation of negotiable character. An instrument negotiable in its 
origin continues to be negotiable until it has been restrictively indorsed or dis- 
charged by payment or otherwise. 

Rey., Ss. 2196; 1899, c. 733, s. 47. 


3029. Striking cut indorsement. The holder may at any time strike out any 
indorsement which is not necessary to his title. The indorser whose indorsement 
is struck out and all indorsers subsequent to him are thereby relieved from lia- 
bility on the instrument. 

Reyv., s. 2197; 1899, c. 733, s. 48. 

See, as bearing upon subject-matter of section, Smith v. Lawrence, 2-174. 


3030. Effect of transfer without indorsement. Where the holder of an instru- 
ment payable to his order transfers it for value without indorsing it, the transfer 
vests in the transferee such title as the transferrer had therein, and the trans- 
feree acquires in addition the right to have the indorsement of the transferrer. 
But for the purpose of determining whether the transferee is a holder in due 
course, the negotiation takes effect as of the time when the indorsement is 
actually made. 

Rey., s. 2198; 1899, c. 733, s. 49. 
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Delivery of unindorsed instrument, where indorsement necessary, passes only equitable title: 
Jenkins vy. Wilkinson, 113-532; Carpenter v. Tucker, 98-316. 

Holder producing such instrument and testifying that same was discounted by him before 
maturity, for value and without notice, is only equitable owner, in absence of proof that instru- 
ment had been indorsed, and holds same subject to any valid defenses open to maker: Mayers 
v. MeRimmon, 140-640; Steinhilper v. Basnight, 153-293; Myers v. Petty, 153-462; Bank v. 
MecEachern, 163-333. 

See, as bearing upon subject-matter of section, Baggarly v. Gaither, 55-80; Lackay v. Curtis, 
41-199; Miller v. Tharel, 75-148. 


3031. When prior party may negotiate instrument. Where an instrument is 
negotiated back to a prior party, such party may, subject to the provisions of 
this chapter, reissue and further negotiate the same. But he is not entitled to 
enforce payment thereof against any intervening party to whom he was person- 
ally liable. 

Rev., s. 2199; 1899, c. 733, s. 50. 

Person obtaining possession of negotiable paper after indorsing it is restored to his original 
position, and cannot hold intermediate parties who could look to him: Adrian v. McCaskill, 


103-182—and persons obtaining possession of paper from him with notice of this fact cannot 
hold intermediate indorsers liable, Ibid. 


Art. 5. Rieuts or Hortper 


3032. Right of holder to sue; payment. The holder of a negotiable instru- 
ment may sue thereon in his own name, and payment to him in due course dis- 
charges the instrument. 

Rey., 8. 2200; 1899, @ 733, s. 51. 

As to who is a ‘‘holder,’’ see definition in section 2976; also, see Mayers v. McRimmon, 
140-643. 

As to the rights of equitable owners to bring actions under section 446, being the real party 
in interest, see Tyson v. Joyner, 139-73; Bresee v. Crumpton, 121-122; Carpenter v. Tucker, 


98-316; Kiff v. Weaver, 94-274; Holly v. Holly, 94-673; Jackson v. Love, 82-405; Andrews v. 
McDaniel, 68-385. 

As to the presumption that the holder of a negotiable instrument is holder in due course, 
see Evans vy. Freeman, 142-61, and cases cited under section 3040. 

As to indorser, after payment refused to indorsee, bringing action, see Smith v. St. Law- 
renee, 2-174; Strong v. Spear, 2-214. 

Donee causa mortis of bills, bonds and promissory notes payable to order, and not indorsed, 
may sue in his own name under section 400: Kiff v. Weaver, 94-274. 

The possession of a negotiable paper by an indorsee, whether past due or not, raises the 
prima facie presumption that he is the true owner and for value: Pugh v. Grant, 86-40; but 
see Loftin v. Hill, 131-109, which seems to differ slightly; see, also, Bank v. Burgwyn, 108-62; 
Ballinger v. Cureton, 104-474; Holly v. Holly, 94-670. 


3033. What constitutes holder in due course. A holder in due course is a 
holder who has taken the instrument under the following conditions: (1) That 
the instrument is complete and regular upon its face; (2) that he became the 
holder of it before it was overdue and without notice that it has been previously 
dishonored, if such was the fact; (8) that he took it for good faith and value; 
(4) that at the time it was negotiated to him he had no notice of any infirmity 
in the instrument or defect in the title of the person negotiating it. 

Rey, 8: 2201.5 1899) 1c. 733)},\s. 52: 


What constitutes a holder in due course: Steel Co. v. Ford, 173-195; Bank v. Clark, 172-268; 
Cochran y. Smith, 171-369; Smathers v. Hotel Co., 168-69; Bank yv. Branson, 165-344; Bank 
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v. Walser, 162-54; Hardy v. Mitchell, 161-351; gs. ¢., 156-76; Park v. Exum, 156-228; Bank v. 
Fountain, 148-590—-what constitutes a holder in due course, when bank takes a draft with bill 
of lading attached, Lumber Co. vy. Childerhose, 167-34. One holding an indorsed note as col- 
lateral security may be a holder in due course: Bank v. Hill, 169-235. Indorsement without 
recourse does not prevent a holder from being a holder in due course: Bank v. Hatcher, 151-359. 

Every holder is deemed to be a holder in due course, see section 3040 and cases cited there- 
under. 

A blank where the rate of interest should be does not render the instrument incomplete, nor 
affect negotiability: Bank v. Roberts, 168-473. 

Indorsement before maturity is necessary to constitute a holder in due course: Mvers vy. 
Petty, 153-462; Mayers v. McRimmon, 140-640. Unless the instrument is payable to bearer 
it must be indorsed: Security Co. v. Pharmacy, 174-655. A person taking a note payable to 
order without indorsement is equitable owner, but not a holder in due course: Woods v. Finley, 
153-497. When it is said that there is a prima facie presumption of law that a holder is the 
owner, that he took it for value and before dishonor in the regular course of business, reference 
is made to a holder by indorsement or to an instrument which was not required to be indorsed, 
but was negotiable by delivery: Tyson v. Joyner, 139-73. Signature of indorser must be proven 
before holder deemed a holder in due course: Tyson v. Joyner, 139-69; Mayers v. McRimmon, 
140-640. 

Bank taking draft for collection, or giving drawer credit with the understanding that if 
dishonored it will be charged back, is not a holder in due course; otherwise, where it is a sale 
of the draft and the maker is credited: Worth Co. v. Feed Co., 172-335; s. ¢., 173-711; Moon 
v. Simpson, 172-576; s. ¢., 170-335; Sternberg v. Crohow, 172-731; Markham-Stephens Co. v. 
Richmond Co., 177-364. Section cited: Yount v. Setzer, 155-213. 

Cashiers’ checks are classed hereunder with bills of exchange payable on demand, and if 
negotiated by indorsement for value and without notice and within a reasonable time the holder 
is a holder in due course: Mfg. Co. v. Summers, 143-102. 

Decisions of interest rendered prior to this enactment: Bank v. MeNair, 116-550; Bur- 
roughs v. Bank, 70-283. 

As to what amounts to notice of infirmity in instrument, see section 3037. 


3034. When person not deemed holder in due course. Where an instrument 
payable on demand is negotiated an unreasonable length of time after its issue, 
the holder is not deemed a holder in due course. 

Rev., s. 2202; 1899, c. 733, s. 53. 


As to what is a reasonable or unreasonable time, see section 2978. Where check negotiated 
to party residing within another state within five days after execution of same, such negotia- 
tion was within reasonable time: Mfg. Co. v. Summers, 143-103. 


3035. Notice before full amount paid. Where the transferee has received notice 
of any infirmity in the instrument or defect in the title of the person negotiating 
the same before he has paid the full amount agreed to be paid therefor, he will 
be deemed a holder in due course only to the extent of the amount theretofore 
paid by him. 

Rey., s. 2203; 1899, c. 733, s. 5A. 

As to what amounts to notice of infirmity, see section 3037. Where original consideration 
of instrument illegal or fraudulent, or same taken as collateral security, right of recovery by 


indorsee restricted to consideration paid by him before notice of fraud or amount of debt for 
which it is collateral: Bank v. McNair, 116-554. Section referred to: Bank v. Walser, 162-53. 


3036. When title defective. The title of a person who negotiates an instrument 
is defective within the meaning of this chapter when he obtained the instrument, 
or any signature thereto, by fraud, duress or force and fear or other unlawful 
means, or for an illegal consideration, or when he negotiates it in breach of 
faith or under such circumstances as amount to a fraud. 


Rey., s. 2204; 1899, c. 733, s. 55. 
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The title is defective if instrument obtained through fraud or other unlawful means: Moon 
v. Simpson, 170-335; s. ¢., 172-576. Where a note is declared void by statute it is void into 
whosesoever hands it may come: Ward v. Sugg, 113-489; Glenn v. Bank, 70-191; Henderson v. 
Shannon, 12-147—but when statute merely declares it illegal the note is good in the hands of 
an innocent holder: Ward v. Sugg, 113-489; Glenn v. Bank, 70-191. (Note that these decis- 
ions were rendered prior to enactment). 

Indorsee for value before maturity and without notice takes clear of all equities, excepting 
when by statute the paper is void in whole or in part from its inception, or when the original 
consideration of the paper is illegal or fraudulent: Bank v. MeNair, 116-550—but exception 
does not extend to notes executed without consideration, Bank v. McNair, 116-555. 

When maker is not at liberty to object to the want of consideration against an indorsee, 
neither is he at liberty to object against him the illegality of consideration: Henderson v. 
Shannon, 12-148. 

A note embracing usurious interest is void in the hands of innocent purchaser for value 
before maturity: Faison yv. Grandy, 128-438, 126-827; Ward v. Sugg, 113-489; Collier v. 
Nevill, 14-30; Ruffin v. Armstrong, 9-419—to the extent to which the contract is usurious, 
Ward v. Sugg, 113-489—but if note valid in its inception, a subsequent usurious agreement 
does not avoid it, Collier v. Nevill, 14-30. A note to secure payment of money won at cards 
is void: Calvert v. Williams, 64-168. An old case holding that note secured by fraud and 
duress should be cancelled: Meadows v. Smith, 42-7. 

Decisions as to pleadings and burden of proof in actions where this section pleaded: Bank 
v. Walser, 162-54; Worth Co. v. Feed Co., 172-335; Campbell v. Patton, 113-481; Loftin v. 
Hill, 131-105; Bank v. Burgwyn, 110-267, 108-62; Pugh v. Grant, 86-40; see, also, section 3040. 


3037. What constitutes notice of defect. To constitute a notice of an infirmity 
in the instrument or defect in the title of the person negotiating the same the 
person to whom it is negotiated must have had actual knowledge of the infirmity 
or defect or knowledge of such facts that his action in taking the instrument 
amounted to bad faith. 

Rev., s. 2205; 1899, c.. 733, s. 56. 


Actual knowledge or circumstances indicating bad faith necessary to constitute notice of 
defect: Bank v. Branson, 165-344; Smathers vy. Hotel Co., 162-346; s. ¢., 167-469; s. c., 168-69; 
Bank vy. Walser, 162-54; Bank v. Hatcher, 151-359—mentioning the transaction out of which 
the debt arose is not sufficient notice: Ibid. 

Where purchaser of instrument has knowledge of facts and circumstances tending to show 
fraud on part of assignor it is his duty to inquire into character of instrument: Loftin v. 
Hill, 131-110; Hulbert v. Douglas, 94-122—and this being true, he is affected with knowledge 
of all that inquiry would disclose, Ibid.; Hulbert v. Douglas, 94-122; Bunting v. Ricks, 22-130 
—but knowledge by bona fide assignee of instrument of crookedness in business matters of 
assignor does not defeat title of assignee, or make it his duty to inquire relative to same, 
Setzer v. Deal, 135-428. 

The fact that maker of instrument does business near assignee is immaterial on question as 
to whether assignee a bona fide holder, Ibid. 

Where a note was due the president of bank, and he negotiated it before maturity to the 
bank, he and the cashier acting as discount committee, held that his knowledge of an infirmity 
in the instrument was knowledge of the bank: LeDue v. Moore, 111-516; but see Bank vy. 
Burgwyn, 110-267. 

Where the note is payable in five years, with interest payable annually, whether the failure 
to pay such annual interest is a dishonor of the note, quere; but such failure together with 
other circumstances may be considered as evidence to prove notice to holder: Trust Co. v. 
Whitehead, 165-74. 

The fact that negotiator of note was a stranger and offered note for considerably less than 
face value, and that note was made payable at a factory of which purchaser had never heard, 
held not sufficient to put purchaser on his inquiry: Farthing v. Dark, 111-243. 

As to the effect of the knowledge of agents or attorneys of infirmities in instruments upon 
their principals, see Hulbert v. Douglas, 94-122; Dupree v. Ins. Co., 92-417. 
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Where plaintiff has become holder of the note before maturity, and for value, defendant 
who sets up defect in plaintiff's title must show plaintiff’s actual knowledge of the defect: 
Bank y. Brown, 160-23. Burden of proving notice or bad faith hereunder is upon the maker: 
Loftin v. Hill, 131-105; see section 3040. 

Some decisions prior to enactment of statute as to sufficiency of notice: Bank v. Bank, 116- 
815; Bradford vy. Williams, 91-7. 

A person dealing with a negotiable instrument has a right to act on it as it appears on the 
face of it: Bank vy. Burch, 145-316. 


3038. Rights of holder in due course. A holder in due course holds the instru- 
ment free from any defect of title of prior parties, and free from defenses avail- 
able to prior parties among themselves, and may enforce payment of the instru- 
ment for the full amount thereof against all parties liable thereon. 

Rey., s. 2206; 1899, c. 733, s. 57. 

Bona fide holder of instrument, for value, before maturity and without notice of infirmity 
takes same discharged of all equities and defenses existing between antecedent parties: Bank 
v. Walser, 162-54; Bank vy. Griffin, 153-72; Tyson v. Joyner, 139-72; Toms v. Jones, 127-464; 
Bank vy. McNair, 116-550; Davidson vy. Powell, 114-575; Parker vy. Sutton, 103-191; Lewis v. 
Long, 102-206; Bank vy. Michael, 96-53; Spence v. Tapscott, 93-246; Bradford v. Williams, 
91-7; Tredwell v. Blount, 86-33; Blackmer y. Phillips, 67-340; Baucom v. Smith, 66-538; Cal- 
vert v. Williams, 64-168; Little v. Dunlap, 44-40; Myers v. Beeman, 31-117; Turner y. Beg- 
garly, 33-331; Reddick v. Jones, 28-107; Henderson y. Shannon, 12-149; Guy v. McLean, 12- 
46; Black v. Bird, 2-273—except where note void as treated of under section 3036. 

Where defect in title is shown it is necessary for holder to show not only that he purchased 
for value and before maturity, but also without notice: Smathers v. Hotel Co., 168-69. 

In action on instrument mere introduction of same raises presumption that holder is only 
equitable owner, and same subject to equities or other defenses of maker against prior holders: 
Tyson v. Joyner, 139-69—and in order to render purchaser of instrument payable to order 
bona fide holder of title good against prior equities instrument must be specially indorsed to 
him by payee and prior indorsees, if any, or at least indorsed in blank, Ibid. Section cited: 
Yount v. Setzer, 155-213. 


3039. When subject to original defenses. In the hands of any holder other 
than a holder in due course a negotiable instrument is subject to the same de- 
fenses as if it were nonnegotiable. But a holder who derives his title through 
a holder in due course and who is not himself a party to any fraud or illegality 
affecting the instrument has all the rights of such former holder in respect of 
all parties prior to the latter. 

Rev., 8. 2207; 1899, ¢. 733, s. 58. 

Purchaser of instrument after maturity takes same subject to all defenses available against 
it in hands of payee: Causey v. Snow, 122-326; Griffin v. Hasty, 94-438; Pugh v. Grant, 86- 
40; Burroughs y. Bank, 70-283; Little v. Dunlap, 44-40; Moody v. Sitton, 37-382; Turner v. 
Beggarly, 33-331; Haywood v. MeNair, 19-283, 14-231; Shannon vy. Henderson, 12-149; Black 
vy. Bird, 2-278. 

Instruments past due, lodged with bank to secure indebtedness, are taken subject to all 
proper defenses by makers against original payee: Bank v. Loughran, 126-814. 

Transferee of unindorsed instrument, unless same payable to bearer, takes instrument sub- 
ject to all equities which maker has against payee: Bresee vy. Crumpton, 121-122. 


3040. Who deemed holder in due course. Every holder is deemed prima facie 
to be a holder in due course; but when it is shown that the title of any person 
who has negotiated the instrument was defective, the burden is on the holder to 
prove that he or some person under whom he claims acquired the title as a 
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holder in due course. But the last mentioned rule does not apply in favor of 
a party who became bound on the instrument prior to the acquisition of such 
defective title. 

Rev., s. 2208; 1899, c. 733, s. 59. 


Upon the execution of the instrument being proven, every holder is deemed prima facie to 
be holder in due course: Steel Co. v. Ford, 173-195; Worth Co. v. Feed Co., 172-335; Moon 
v. Simpson, 170-335; Smathers v. Hotel Co., 167-469; Trust Co. v. Bank, 167-260; Bank v. 
Brown, 160-23; Bank v. Fountain, 148-590; Mfg. Co. v. Summers, 143-109; Evans v. Freeman, 
142-61; Mayers v. MeRimmon, 140-643; Loftin v. Hill, 131-109; Causey v. Snow, 120-279; 
Threadgill v. Comrs., 116-616; Triplett v. Foster, 115-335; Bank v. Burgwyn, 108-62; De- 
loatech v. Vinson, 108-147; Applegarth v. Tillery, 105-407; Lewis v. Long, 102-206; Bank v. 
Bridgers, 98-72; Kiff v. Weaver, 94-274; Tredwell v. Blount, 86-33; Pugh v. Grant, 86-40; 
Pate v. Brown, 85-166; Jackson vy. Love, 82-405; Meadows v. Cozart, 76-450—though presump- 
tion rebuttable, Mayers v. McRimmon, 140-642; Loftin v. Hill, 131-109. 

Where agent is furnished money to buy up negotiable claims against principal, and does 
buy them, his possession does not raise a presumption of ownership: Threadgill v. Comrs., 
116-616. It is unnecessary for holder to make allegation of ownership in complaint: Deloatch 
v. Vinson, 108-147. An issue, ‘‘Are defendants indebted to plaintiff, and if so, in what 
amount?’’ is sufficient to enable question of ownership of note to be passed on by jury: 
Causey v. Snow, 120-279. 


THE BURDEN OF PROOF. The above section only enacts the law as it has always existed, 
as far as the burden of proof is concerned: Mfg. Co. v. Summers, 143-109. The burden is first 
upon the defendant to show title defective: Bank v. Walser, 162-54; Evans v. Freeman, 142-67; 
Threadgill v. Comrs., 116-616; Triplett v. Foster, 115-335; Bank v. Burgwyn, 108-62; Bal- 
linger v. Cureton, 104-474; Holly v. Holly, 94-670; Pugh v. Grant, 86-40. The defendant 
must allege and prove fraud before the burden changes to the holder: Bank y. Seagroves, 166- 
608. Upon proof of fraud or illegality being offered burden is shifted to holder, and he must 
show that he received instrument bona fide and for value: Discount Co. vy. Baker, 176-546; 
Moon v. Simpson, 170-385; Wilson v. Lewis, 170-47; Smathers v. Hotel Co., 168-69; Bank v. 
Branson, 165-344; Bank v. Drug Co., 166-99; Trust Co. v. Whitehead, 165-74; Trust Co. v. 
Hilen, 163-45; Bank v. Exum, 163-199; Hardy v. Mitchell, 161-381; s. ¢., 156-76; Myers v. 
Petty, 153-462; Bank v. Burgwyn, 110-267, 108-62; Pugh v. Grant, 86-40; Meadows v. Cozart, 
76-450—but when he has shown it his prima,facie case is restored, Bank v. Burgwyn, 110-267— 
unless circumstances under which he took instrument are shown by defendant to be such as to 
amount to notice of defect in same, Ibid. The same burden rests upon an intervener, when 
fraud is shown: Latham v. Rogers, 170-239. The prima facie case of holder is not rebutted 
by defendant’s denial of ownership in answer: Causey v. Snow, 120-279. 

Issues submitted should cover the allegations on the defect in the instrument, and the burden 
is upon the maker to sustain this; then it is upon the holder to prove want of notice, etc.: 
Bank v. Clark, 172-268. 

Possession of unindorsed instrument raises presumption as between holder and payer that 
holder is owner: Holly v. Holly, 94-670; Robertson v. Dunn, 87-191—but presumption does not 
arise between holder and payee, who has legal title, Ibid. 

in attachment proceedings, intervener having introduced bill of lading for property with 
draft attached properly indorsed, presumption is that he is purchaser for value without notice: 
Mfg. Co. v. Tierney, 133-631. 

Possession of instrument by indorsee of married woman prima facie evidence of ownership, 
instrument having been in possession of husband after indorsement: Vann v. Edwards, 130-70 
(note that action was upon instrument executed prior to enactment of section). Where evi- 
dence establishes that title of party who negotiated check to defendant was defective, burden 
is on defendant, claiming to be bona fide purchaser for value and without notice, to make good 
claim by greater weight of evidence: Mfg. Co. v. Summers, 143-103—and in action upon instru- 
ment payable to order, mere introduction of same without proof of indorsement raises pre- 
sumption that holder merely equitable owner, Mayers v. McRimmon, 140-640; Tyson v. Joyner, 
139-69—and same subject to equities or other defenses of maker against prior holders, [bid.— 
also, where complaint in action by indorsee of instrument does not state that he is holder in due 
course, and defendant alleges that execution of instrument procured by fraud of payee, burden 
is on indorsee to show that he is holder in due course, Campbell v. Patton, 113-481. 
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Art. 6. Liasiuirirs oF ParRtTIEs 


3041. Liability of maker. The maker of a negotiable instrument by making 
“it engages that he will pay it according to its tenor, and admits the existence of 
the payee and his then capacity to indorse. 

Rev., s. 2209; 1899, ec. 733, s. 60. 


3042. Liability of drawer. The drawer by drawing the instrument admits the 
existence of the payee and his then capacity to indorse, and engages that on due 
presentment the instrument will be accepted or paid, or both, according to its 
tenor, and that if it be dishonored and the necessary proceedings on dishonor be 
duly taken, he will pay the amount thereof to the holder or to any subsequent 
indorser who may be compelled to pay it. But the drawer may insert in the 
instrument an express stipulation negativing or limiting his own lability to the 
holder. 

Reyv., s. 2210; 1899, c. 733, s. 61. 

The drawer may, by terms in the instrument or by collateral agreement, reserve the right to 


arrest payment: Bank v. Oil Mills, 150-718—but a purchaser for value without notice of the 
instrument will be protected, Ibid. 


3043. Liability of acceptor. The acceptor by accepting the instrument engages 
that he will pay it according to the tenor of his acceptance; and admits 
(1) existence of the drawer, the genuineness of his signature and his capacity and 
authority to draw the instrument; and (2) the existence of the payee and his 
then capacity to indorse. 

Rev.s1S. 2211321899... c788,, 82) 62. 

Instrument having been accepted, drawee becomes primarily liable: Bank v. Bradley, 117- 
526. The drawee bank cannot recover from the indorser the money paid on a forged check, 
since bank is presumed to know signature of drawer: Bank v. Trust Co., 168-605; Woodward 


v. Trust Co., 178-184; Yarborough v. Trust Co., 142-377. But if payee, who is also the in- 
dorser, knows of circumstances of signature, he is liable: Woodward v. Trust Co., 178-184. 


3044. When person deemed indorser. A person placing his signature upon 
an instrument otherwise than as maker, drawer or acceptor is deemed to be an 
indorser, unless he clearly indicates by appropriate words his intention to be 
bound in some other capacity. 

Rey., 8. 2212; 1899, c. 733,.s.. 63. 

A person placing his name on the back of a note is deemed an indorser unless otherwise 
indicated: Meyers v. Battle, 170-168; Bank v. Johnston, 169-526; Houser v. Fayssoux, 168-1; 
Perry v. Taylor, 148-362—and is entitled to notice of dishonor, unless waived, Bank vy. John-: 
ston, 169-526. Parol evidence to change such liability is not admissible: Meyers v. Battle, 
170-168; Bank v. Wilson, 168-557 (semble). 

Prior to the adoption of this act, the liability of an anomalous indorser depended upon the 
intention of the parties: Barden v. Hornthal, 15]-8; Bank v. Wilson, 168-557. Where instru- 
ment indorsed by payee and then the name of another person appears upon it, such person 
deemed to be indorser: Lilly v. Baker, 88-151—but if party indorses note when executed, 
indorser ought to be held as original promisor, Ibid., page 154. 


3045. Liability of irregular indorser. Where a person not otherwise a party 
to an instrument places thereon his signature in blank before delivery he is 
liable as indorser in accordance with the following rules: (1) If the instrument 
is payable to the order of a third person he is liable to the payee and to all 
subsequent parties; (2) if the instrument is payable to the order of the maker 
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or drawer, or is payable to bearer, he is liable to all parties subsequent to the 
maker or drawer; (3) if he signs for the accommodation of the payee he is liable 
to all parties subsequent to the payee. 

Rev., s. 2213; 1899, c. 733, s. 64. 


Placing signature in blank before delivery makes one an indorser: Perry v. Taylor, 148-362. 
See, as bearing upon subject-matter of section, annotations under section 3044; Lilly v. Baker, 
88-154; Hoffman y. Moore, 82-313. Section merely referred to in Rouse v. Wooten, 140-558; 
Bank y. Wilson, 168-557. 


3046. Warranty, where negotiation by delivery. Kvery person negotiating an 
instrument by delivery or by a qualified indorsement warrants (1) that the 
instrument is genuine and in all respects what it purports to be; (2) that he 
has a good title to it; (8) that all prior parties had capacity to contract; 
(4) that he has no knowledge of any fact which would impair the validity of the 
instrument or render it valueless. But when the negotiation-is by delivery only 
the warranty extends in favor of no holder other than the immediate trans- 

feree. The provisions of subdivision three of this section do not apply to per- 
sons negotiating public or corporate securities other than bills and notes. 

Rev., s. 2214; 1899, c. 7388, s. 65. 

What the indorser warrants by his indorsement: Smith v. Godwin, 145-242. 


3047. Liability of general indorser. Every indorser who indorses without 
qualification warrants to all subsequent holders in due course (1) the matters and 
things mentioned in subdivisions one, two and three of the next preceding sec- 
tion; and (2) that the instrument is at the time of his indorsement valid and 
subsisting. And in addition he engages that on due presentment it shall be 
accepted or paid, or both, as the case may be, according to its tenor, and that if 
it be dishonored and the necessary proceedings on dishonor be duly taken he will 
pay the amount thereof to the holder or to any subsequent indorser who may be 
compelled to pay it. 

Rev., Ss. 2215; 1899, c. 733, s. 66. 

Where payee, whether original or by previous indorsement, transfers instrument by indorse- 
ment he becomes simply an indorser: Davidson v. Powell, 114-575—unless by terms of indorse- 
ment he limits his liability, Ibid. 

What the indorsers warrant by indorsement: Smith v. Godwin, 145-242. These warranties 
refer to legal transactions, and are not intended to withdraw contracts from the operation of 
usury laws: Sedbury v. Duffy, 158-431. An indorser in blank may show by parol the agree- 
ment under which such indorsement was made, as against his indorsee and others not holders 
in due course: Sykes v. Everett, 167-600. Decision prior to enactment reviewing warranties: 


Henderson y. Lemly, 79-170. See, as incidentally bearing upon subject-matter of section, Hill 
v. Shields, 81-253. 


3048. Liability of indorser, where paper negotiable by delivery. Where a per- 
son places his indorsement on an instrument negotiable by delivery he incurs all 
the liabilities of an indorser. 

Rey., s. 2216; 1899, c. 733, s.. 67. 


3049. Order in which indorsers are liable. As respects one another, indorsers 
are liable prima facie in the order in which they indorse; but evidence is admis- 
sible to show that as between or among themselves they have agreed otherwise. 
Joint payees or joint indorsees who indorse are deemed to indorse jointly and 
severally. 


Rev., 8. 2217; 1899, c. 733, s. 68. 
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An indorser who pays the debt cannot recover from a subsequent indorser: Lynch v. Loftin, 
153-270. Person obtaining possession of instrument after indorsing same is restored to origi- 
nal position and cannot hold liable intermediate parties who could look to him: Adrian vy. 
McCaskill, 103-182—and person deriving possession of paper from him with notice of this fact 
is in same position, Ibid. 

Remote indorsee of instrument not affected by agreement between payee and immediate 
indorsee: Hill v. Shields, 81-250. 


3050. Liability of agent or broker. Where a broker or other agent negotiates 
an instrument without indorsement he incurs all the liabilities prescribed by 
section three thousand and forty-six, unless he discloses the name of his prin- 
cipal and the fact that he is acting only as agent. 

Rev., s. 2218; 1899, c. 733, s. 69. 


Art. 7. PRESENTMENT FoR PAYMENT 


3051. Effect of want of demand on principal debtor. Presentment for pay- 
ment is not necessary in order to charge the person primarily liable on the in- 
strument; but if the instrument is by its terms payable at a special place, and he 
is able and willing to pay it there at maturity, such ability and willingness are 
equivalent to a tender of payment upon his part. But, except as herein other- 
wise provided, presentment for payment is necessary in order to charge the 
drawer and indorsers. 

Rev., s. 2219; 1899, c. 733, s. 70. 


Liability of surety is primary: Rouse v. Wooten, 140-557—though that of guarantor is col- 
lateral and secondary, Ibid. Where drawer has funds in hands of drawee he has a right to 
expect the instrument to be honored, and drawer is entitled to presentment of instrument in 
reasonable time: Cedar Falls v. Wallace, 83-225. 

Where draft on third person given in settlement ‘of antecedent debt it is the duty of the 
holder to present it and give notice of its dishonor, if not paid, and failure to do so discharges 
debt: Mauney vy. Coit, 80-300. 

Instrument must be presented to drawee for acceptance or payment and due notice must be 
given to indorser of its nonacceptance or nonpayment before action can be sustained against 
him: Long vy. Stephenson, 72-569. Presentment for payment is necessary in order to bind an 
anomalous indorser: Perry v. Taylor, 148-362. Delay in presentment of certificate of deposit: 
Bank vy. Trust Co., 159-85. 

If instrument be payable at particular time and place, demand at such time and place need 
not be averred or proven in action by holder against maker: Nichols v. Pool, 47-23—for failure 
to make such demand can only be used in defense if money was ready at time and place named, 
Ibid. , 


3052. Presentment, where the instrument is not payable on demand. Where 
the instrument is not payable on demand, presentment must be made on the day 
it falls due. Where it is payable on demand, presentment must be made within 
a reasonable time after its issue, except that in the case of a bill of exchange 
presentment for payment will be sufficient if made within a reasonable time after 
the last negotiation thereof. 

Rev., s. 2220; 1899, c. 733, s. T1. 


3053. What constitutes a sufficient presentment. Presentment for payment to 
be sufficient must be made (1) by the holder or by some person authorized to 
receive payment on his behalf; (2) at a reasonable hour on a business day; (8) at 
a proper place as herein defined; (4) to the person primarily liable on the instru- 
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ment, or, if he is absent or inaccessible, to any person found at the place where 
the presentment is made. 
ReyouSaeeZ ie S99 BCom ee 


Presentment of instrument must be made to drawee or acceptor, or to an authorized agent: 
Burrus vy. Ins. Co., 124-12. 


3054. Place of presentment. Presentment for payment is made at the proper 
place (1) where a place of payment is specified in the instrument and it is there 
presented; (2) where no place of payment is specified, but the address of the 
person to make the payment is given in the instrument, and itis there presented ; 
(8) where no place of payment is specified and no address is given and the 
instrument is presented at the usual place of business or residence of the person 
to make payment; (4) in any other case if presented to the person to make 
payment wherever he can be found, or if presented at his last known place of 
business or residence. 

Revs, S- 2222 1899" C2133..S. slo. 

Maker of instrument made payable on demand at a particular place is not bound to pay it 
until it is presented at such place: Bank vy. Bank, 35-75—but wherever instrument made pay- 
able at specific place, presentment at such place sufficient, Sullivan v. Mitchell, 4-93—and pre- 
sentment of instrument sufficient where it is made at residence or usual place of business of 
drawee, where no place is specified: Burrus v. Ins. Co., 124-12. 

Presentation of a draft for payment at the place of its date is sufficient demand to charge 
the drawer or acceptor after notice of protest, where place at which it was payable is not stated 
in the writing and no proof made that any particular place was agreed upon: Wittkowski v. 
Smith, 84-671. 


3055. Instrument must be exhibited. The instrument must be exhibited to the 
person from whom payment is demanded, and, when it is paid, must be deliv- 
ered up to the party paying it. 

Rey., s. 2223; 1899, c. 783, s. T4. 


3056. Presentment where instrument payable at bank. Where the instrument 
is payable at a bank presentment for payment must be made during banking 
hours, unless the person to make payment has no funds there to meet it at any 
time during the day, in which case presentment at any hour before the bank is 
closed on that day is sufficient. 

Rey., Ss. 2224; 1899, c. 733, s. 75. 


Whenever instrument payable at particular bank, presentment must be made at such bank: 
Sullivan v. Mitchell, 4-93. ; 


3057. Presentment where principal debtor is dead. Where the person pri- 
marily liable on the instrument is dead, and no place of payment is specified, pre- 
sentment for payment must be made to his personal representative, if such there 
be, and if with the exercise of reasonable diligence he can be found. 

Rev., s. 2225; 1899, c. 733, s. .76. 


3058. Presentment to persons liable as partners. Where the persons primarily 
liable on the instrument are liable as partners and no place of payment is speci- 
fied, presentment for payment may be made to any one of them, even though 
there has been a dissolution of the firm. 

LEENA I PRPS Ibe, YEE TE 

Where instrument drawn on firm, presentment to one of its members is sufficient: Elliott v. 
White, 51-98. 
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3059. Presentment to joint debtors. Where there are several persons not par- 
ties primarily liable on the instrument and no place of payment is specified, 
presentment must be made to them all. 

Rey., s. 2227; 1899, c. 733, s. 78. 


3060. When presentment not required to charge the drawer. Presentment for 
payment is not required in order to charge the drawer where he has no right to 
expect or require that the drawee or acceptor will pay the instrument. 

Reyv., s. 2228; 1899, c. 733, s. 79. 

Generally, if drawer of bill had no reasonable grounds to expect it to be honored, holder is 
not bound to strict presentment, but if drawer has funds in hands of drawee he has right to 
expect his bill to be honored, and drawer is entitled to presentment of his bill in reasonable 
time, and strict notice, if dishonored, although he knew or had reason to believe when he drew 
the bill that drawee was insolvent: Cedar Falls v. Wallace, 83-225. 


3061. When presentment not required to charge the indorser. Presentment 
for payment is not required in order to charge an indorser where the instrument 
was made or accepted for his accommodation, and he has no reason to expect that 
the instrument will be paid if presented. 

Rev., 8: 2229; 1899, €. 733, s: 80. 


When a note is payable at a bank and the maker has no funds there to meet it, presentment 
is not necessary: Meyers v. Battle, 170-168. 


3062. When delay in presentment is excused. Delay in making presentment 
for payment is excused when the delay is caused by circumstances beyond the con- 
trol of the holder and not imputable to his default, misconduct or negligence. 
When the cause of delay ceases to operate presentment must be made with rea- 
sonable diligence. 

Rev., s. 2230; 1899, c. 733, s. 81. 


3063. When presentment may be dispensed with. Presentment for payment is 
dispensed with (1) where after the exercise of reasonable diligence presentment 
as required by this chapter cannot be made; (2) where the drawee is a fictitious 
person; (3) by waiver of presentment, express or implied. 

Rev., s. 2231; 1899, ¢. 733, s. 82. 


Waiver of presentment: Caldwell County v. George, 176-602. See, as bearing upon subject- 
matter of section, Moore v. Coffield, 12-247. 


3064. When instrument dishonored by nonpayment. The instrument is dis- 
honored by nonpayment when (1) it is duly presented for payment and pay- 
ment is refused or cannot be obtained; or (2) presentment is excused and the 
instrument is overdue and unpaid. 

Rey., s. 2232; 1899, c. 733, s. 83. 


3065. Liability of persons secondarily liable when instrument dishonored. Sub- 
ject to the provisions of this chapter, when the instrument is dishonored by 
nonpayment, an immediate right of recourse to all parties secondarily liable 
thereon accrues to the holder. 

Rev., s. 2233 ; 1899, ¢. 733, s. 84. 


3066. Time of maturity. Every negotiable instrument is payable at the time 
fixed therein without grace, except as allowed by the succeeding section. When 
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the day of maturity falls upon Sunday or a holiday the instrument is payable on 
the next succeeding business day. 
Rey., s. 2234; 1899, c. 733, s. 85; 1907, c. 897; 1909, c. 800, s. 1. 


3067. When days of grace allowed. All bills of exchange payable within the 
state, at sight, in which there is an express stipulation to that effect and not 
otherwise, shall be entitled to days of grace as the same are allowed by the cus- 
tom of merchants on foreign bills of exchange payable at the expiration of a 
certain period after date or sight, but no days of grace shall be allowed on 
any bill of exchange, promissory note, or draft payable on demand. 

Rev., s. 2235; Code, s. 43; 1905, c. 327; 1907, c. 861. 


See, as bearing upon subject-matter of section, Jarvis v. McMain and Simmons, 10-10; Fields 
v. Mallett, 10-465. 


3068. How time is computed. Where the instrument is payable at a fixed 
period after date, after sight, or after the happening of a specified event, the time 
of payment is determined by excluding the day from which the time is to begin to 
run and by including the date of payment. 

Rey., Ss. 2236; 1899, ec. 733, s. 86. 


3069. Rule where instrument is payable at bank. Where the instrument is 
made payable at a bank it is equivalent to an order to the bank to pay the same 
for the account of the principal debtor thereon. 

Revi 8.1223 0-2, 1899; C2. 1335S. 30. 

Note payable at bank is an order on the bank, and where the maker by express indorsement 


directs the bank to charge it to his account, the bank is liable, if the maker had the money 
in bank: Peaslee v. Dixon, 172-411. Section referred to: Trust Co. v. Bank, 166-112. 


3070. What constitutes payment in due course. Payment is made in due course 
when it is made at or after the maturity of the instrument to the holder thereof 
in good faith and without notice that his title is defective. 

Rev., s. 2238; 1899, c. 733, s. 88. 


Art. 8. Noricre or DisHonor 


3071. To whom notice of dishonor must be given. Except as herein other- 
wise provided, when a negotiable instrument has been dishonored by nonaccep- 
tance or nonpayment, notice of dishonor must be given to the drawer and to 
each indorser, and any drawer or indorser to whom such notice is not given is 
discharged. 

Rey., s. 2239; 1899, c. 733, s. 89. 


Where instrument dishonored, notice must be given to all who are secondarily liable as 
drawer and indorser: Horton v. Wilson, 175-533; Barber v. Absher, 175-602; Bank vy. Bradley, 
117-526; Mauney v. Coit, 80-300; Long v. Stephenson, 72-569; Lilly v. Pettaway, 73-361; 
Yancey v. Littlejohn, 9-525; Austin v. Rodman, 8-194. Notice of dishonor must be given to 
an anomalous indorser: Perry v. Taylor, 148-362. Notice of dishonor must be given without 
regard to the solvency of the drawer or maker: Bank v. Trust Co., 177-254—and indorsers 
must have notice of dishonor even though at time of indorsement of instrument they had reason 
to believe and did believe that the instrument would not be paid by maker, Denny vy. Palmer, 
27-610—but surety upon instrument not discharged from liability by reason of fact that he 
was not given notice of its dishonor, Rouse v. Wooten, 140-557. Section cited: Bank yv. John- 
son, 169-526. 
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As to whether a party who indorses a note in blank at time the note is made is primarily or 
secondarily liable, see Lilly v. Baker, 88-154. As bearing upon section, see Hubbard vy. Troy, 
24-134; Spear v. Atkinson, 23-262; Bissell v. Bozman, 17-154. 


3072. By whom notice given. The notice may be given by or on behalf of the 
holder or by or on behalf of any party to the instrument who might be com- 
pelled to pay to the holder, and who upon taking it up would have a right to 
reimbursement from the party to whom notice is given. 

Rey., s. 2240; 1899, c. 733, s. 90. 


Any person through whose hands instrument may have passed may give notice to drawer or 
prior indorser of dishonor of same: Bank v. Seawell, 9-560—although instrument may not at 
that time have been taken up by him, Ibid. 


3073. Notice given by agent. Notice of dishonor may be given by an agent 
either in his own name or in the name of any party entitled to give notice, 
whether that party be his principal or not. 

Rey., s. 2241; 1899, c. 783, s. 91. 


3074. Effect of notice given on behalf of holder. Where notice is given by or 
on behalf of the holder, it inures to the benefit of all subsequent holders and all 
prior parties who have a right of recourse against the party to whom it is given. 

Rey., s. 2242; 1899, ¢. 738, s. 92. 


3075. Effect, where notice is given by party entitled thereto. Where notice is 
given by or on behalf of a party entitled to give notice it inures to the benefit 
of the holder and all parties subsequent to the party by whom notice is given. 

Rey., s. 2243; 1899, ec. 733, s. 93. 


3076. When agent may give notice. Where the instrument has been dis- 
honored in the hands of an agent he may either himself give notice to the par- 
ties liable thereon or he may give notice to his principal. Jf he give notice to 
his principal he must do so within the same time as if he were the holder, and 
the principal upon the receipt of such notice has himself the same time for giv- 
ing notice as if the agent had been an independent holder. 

Rev., s. 2244; 1899, c. 73838, s. 94. 


3077. When notice sufficient. A written notice need not be signed and an 
insufficient written notice may be supplemented and validated by verbal com- 
munication. A misdescription of the instrument does not vitiate it unless the 
party to whom the notice is given is in fact misled thereby. 

Rey., s. 2245; 1899, c. 733, s. 95. 


Notice may be signed or unsigned: Bank v. Seawell, 9-560—and need not be in any particu- 
lar form, Ibid. 


3078. Form of notice. The notice may be in writing or merely oral, and may 
be given in any terms which sufficiently identify the instrument and indicate 
that it has been dishonored by nonacceptance or nonpayment. It may in all 
eases be given by delivering it personally or through the mails. 

Rey., s. 2246; 1899, c. 733, s. 96. 


Notice is good if it be sufficient to put indorser upon inquiry: Bank v. Seawell, 9-560—and 
no particular form is required, as it may be oral or written or in print, Ibid. 


1301 


3079 NEGOTIABLE INSTRUMENTS—Anrr. 8 Ch. 58 


3079. To whom notice may be given. Notice of dishonor may be given either 
to the party himself or to his agent in that behalf. 
Rev., s. 2247; 1899, c. 733, s. 97. 


3080. Notice when party is dead. When any party is dead and his death is 
known to the party giving notice, the notice must be given to a personal repre- 
sentative if there be one, and if with reasonable diligence he can be found. If 
there is no personal representative, notice may be sent to the last residence or 
last place of business of the deceased. 

Rey., s. 2248; 1899, c. 733, s. 98. 


3081. Notice to partners. When the parties to be notified are partners, notice 
to any one partner is notice to the firm, even though there has been a dissolution. 
Rey., s. 2249; 1899, c. 733, s. 99. 


3082. Notice to persons jointly liable. Notice to joint parties who are not 
partners must be given to each of them unless one of them has authority to 
receive such notice for the others. 

Rey., s. 2250; 1899, c. 733, s. 100. 


3033. Notice to bankrupt. Where a party has been adjudged a bankrupt or 
an insolvent or has made an assignment for the benefit of his creditors, notice 
may be given either to the party himself or to his trustee or assignee. 

Reve sen22 lal SOO MCaoomseml Oil. 


3084. Time within which notice must be given. Notice may be given as soon 
as the instrument is dishonored, and, unless delay is excused as hereinafter 
provided, must be given within the times fixed by this chapter. 

Rey., s. 2252; 1899, c. 733, s. 102. 

See sections 3085, 3086. 


3085. Notice where parties reside in the same place. When the person giving 
and the person to receive notice reside in same place notice must be given within 
the following times: (1) If given at the place of business of the person to receive 
notice it must be given before the close of business hours on the day following; 
(2) if given at his residence it must be given before the usual hours of rest on 
the day following; (3) if-sent by mail it must be deposited in the postoffice in 
time to reach him in the usual course on the day following. 

Rey. 8. 2253 1899! ¢) 733; $1038; 

See, as bearing upon subject-matter of section, State Bank v. Smith, 7-70. 


3086. Notice where parties reside in different places. Where the person giv- 
ing and the person to receive notice reside in different places the notice must be 
given within the following times: (1) If sent by mail it must be deposited in the 
postoffice in time to go by mail the day following the day of dishonor, or if there 
be no mail at a convenient hour on that day, by the next mail thereafter; (2) if 
given otherwise than through the postoffice, then within the time that notice 
would have been received in due course of mail if it had been deposited in the 
postoffice within the time specified in the last subdivision. 

Rey., s. 2254; 1899, c. 733, s. 104. 

Where parties live in different places, holder must give notice of nonacceptance or nonpay- 
ment on next day: Hubbard y. Troy, 24-134—or by next post after day of dishonor, Bank v. 

1302 


3087 NEGOTIABLE INSTRUMENTS—Arr. 8 Ch. 58 


Bradley, 117-526; Denny v. Palmer, 27-610; Hubbard v. Troy, 24-134. Contents of notice of 
dishonor may be proved by parol without notice to produce original: Faribault v. Ely, 13-67. 


3087. When sender deemed to have given due notice. Where notice of dis- 
honor is duly addressed and deposited in the postoffice the sender is deemed to 
have given due notice, notwithstanding any miscarriage in the mails. 

Rey., 8S. 2255; 1899, c. 733, s. 105. 

See Faribault v. Ely, 13-70. 


3088. What constitutes deposit in postoffice. Notice is deemed to have been 
deposited in the postoffice when deposited in any branch postoffice or in any 
letter-box under the control of the postoffice department. 

Rey., Ss: 2200: 1899. 4c. 733, s. 106; 


3089. Time of notice to antecedent parties. Where a party receives notice 
of dishonor he has, after the receipt of such notice, the same time for giving 
notice to antecedent parties that the holder has after the dishonor. 

RGVegnsc20 lr S99. Toons LOT. 


3090. Where notice must be sent. Where a party has added an address to 
his signature, notice of dishonor must be sent to that address; but if he has not 
given such address, then the notice must be sent as follows: (1) Hither to the 
postoffice nearest to his place of residence or to the postoffice where he is accus- 
tomed to receive his letters; or (2) if he lives in one place and has his place 
of business in another, notice may be sent to either place; or (3) if he be sojourn- 
ing in another place notice may be sent to the place where he is sojourning. 
But where the notice is actually received by the party within the time specified 
in this chapter it will be sufficient, though not sent in accordance with require- 
ments of this section. . 

Rev., s. 2258; 1899, c. 733, s. 108. 

Notice of dishonor should be sent to postoffice nearest to party’s address: Bank of U. 8. 
v. Lane, 10-453—or to place of his residence, Denny v. Palmer, 27-610—but where drawer of 


instrument dates it at a particular place, notice of dishonor of instrument may generally be 
directed to him at that place, Ibid. See, as bearing upon section, Runyon v. Montfort, 44-371. 


3091. Waiver of notice. Notice of dishonor may be waived either before the 
time of giving notice has arrived or after the omission to give due notice, and 
the waiver may be express or implied. 

Rey:, 8. 2259; 1899, c. 733, s. 109. 

By indorsing a note which contains an express waiver as to extension of time, the indorser 
waives the right of notice of dishonor: Bank y. Johnston, 169-526. Although protest not neces- 
sary on.inland bills, yet its waiver in such cases is construed to signify as much as when 
applied to foreign bills: Shaw v. MeNeill, 95-535—and where protest waived on inland bill and 
no notice given of nonacceptance and nonpayment to indorsers, held that such notice was 
waived by waiver of protest, Ibid. Where indorsee neglects to give notice, drawer or indorser 
will still be liable if with knowledge of all facts he promises to pay instrument: Lilly v. Pette- 
way, 73-358; Moore v. Tucker, 25-347. 

For waiver of notice by conduct, see Shaw v. McNeill, 95-535. 


3092. Who affected by waiver. Where the waiver is embodied in the instru- 
ment itself it is binding upon all parties, but where it is written above the signa- 
ture of an indorser it binds him only. 

Reyv., s. 2260; 1899, c. 733, s. 110. 

Section cited: Bank v. Johnston, 169-526. 
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Or 


3093. Waiver of protest. A waiver of protest, whether in the case of a for- 
eign bill of exchange or other negotiable instrument, is deemed to be a waiver 
not only of a formal protest, but also of a presentment and notice of dishonor. 

Rey., s. 2261; 1899, c. 733, s. 111. 


Where protest waived on foreign bill, presentment and notice deemed to be waived also: 
Shaw yv. MeNeill, 95-535—-and notice of dishonor on inland bill is waived by waiver of protest, 
Ibid.—but where settling partner, after dissolution of firm, gives instrument in payment of 
partnership debt, he cannot waive protest so as to bind former copartner, Mauney v. Coit, 
80-300—especially where latter has been a dormant member, Ibid. Protest only necessary in 
case of foreign bills: Shaw v. McNeill, 95-535, and cases under section 3134. 

Section cited: Bank v. Johnston, 169-526. 


3094. When notice is dispensed with. Notice of dishonor is dispensed with 
when, after the exercise of reasonable diligence, it cannot be given to or does 
not reach the parties sought to be charged. 

Rev., s. 2262; 1899, c. 733, s. 112. 

As bearing upon subject-matter of section, see Runyon v. Montfort, 44-371. 


3095. Delay in giving notice. Delay in giving notice of dishonor is excused 
when the delay is caused by circumstances beyond the control of the holder and 
not imputable to his default, misconduct or negligence. When the cause of 


delay ceases to operate, notice must be given with reasonable diligence. 
Rey., ‘8s. 2263’: 1899, ¢. 733; s. 1138. 


3096. When notice need not be given to drawer. Notice of dishonor is not 
required to be given to the drawer in either of the following cases: (1) Where 
the drawer and the drawee are the same person; (2) where the drawee is a 
fictitious person or a person not having capacity to contract; (3) where the 
drawer is the person to whom the instrument is presented for payment; 
(4) where the drawer has no right to expect or require that the drawee or acceptor 
will honor the instrument; (5) where the drawer has countermanded payment. 

Rey., s. 2264; 1899, c. 733, s. 114. 


Generally, if drawer of instrument has no reasonable grounds to expect it to be honored, 
holder is not bound to give notice of dishonor, but if drawer has funds in hands of drawee he 
has right to expect instrument to be honored, and drawer is entitled to strict notice of instru- 
ment dishonored, although drawer knew, or had reason to believe, when instrument was drawn, 
that drawer was insolvent: Cedar Falls v. Wallace, 83-225. 


3097. When notice need not be given to indorser. Notice of dishonor is not 
required to be given to an indorser in either of the following cases; (1) Where 
the drawee is a fictitious person or a person not having capacity to contract, and 
the indorser was aware of the fact at the time he indorsed the instrument; 
(2) where the indorser is the person to whom the instrument is presented for 
payment; (3) where the instrument was made or accepted for his aeecommoda- 
tion. 

Rey., Ss: 2265;" 1899)" cy 733) s. E25: 


Although, at time of indorsement, indorser believed that instrument would not be paid by 
maker, such circumstance does not dispense with necessity of due notice: Denny v. Palmer, 
27-610. : 

As to whether party to be treated as indorser or as one primarily liable when he indorses 
paper at time of its execution, see Lilly v. Baker, 88-154; section 3044. 


3098. Notice of nonpayment where acceptance refused. Where due notice of 
dishonor by nonacceptance has been given, notice of a subsequent dishonor by 
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nonpayment is not necessary unless in the meantime the instrument has been 
accepted. 
Rey., .S..2266);, 1899, ..c. .733,.s.. 11.6. 


3099. Effect of omission to give notice of nonacceptance. An omission to 
give notice of dishonor by nonacceptance does not prejudice the rights of a 
holder in due course subsequent to the omission. 

Rey., Ss. 2267; 1899) c. 733, s. 117. 


3100. When protest need not be made; when it must be made. Where any 
negotiable instrument has been dishonored it may be protested for nonaccept- 
ance or nonpayment as the case may be, but protest is not required except in the 
ease of foreign bills of exchange. 

Rey., s. 2268; 1899, c. 733, s. 118. 


Protest not necessary to fix drawer and indorsers of inland bills with liability: Bank v. 
Bradley, 117-526; Shaw v. McNeill, 95-535; Hubbard v. Troy, 24-134—though it is necessary 
in case of foreign bills, Shaw v. McNeill, 95-535. 


Art. 9. DiscHARGE 


3101. How instrument discharged. A negotiable instrument is discharged 
(1) by payment in due course by or on behalf of the principal debtor; (2) by 
payment in due course by the party accommodated, where the instrument is 
made or accepted for accommodation; (3) by the intentional cancellation thereof 
by the holder; (4) by any other act which will discharge a simple contract for 
the payment of money; (5) when the principal debtor becomes the holder of the 
instrument at or after maturity in his own right. 

Rev., s: 2269 1899, cy 733, s. 119: 


3102. Discharge of person secondarily liable. A person secondarily liable 
on the instrument is discharged (1) by any act which discharges the instrument ; 
(2) by the intentional cancellation of his signature by the holder; (3) by the 
discharge of a prior party; (4) by a valid tender of payment made by a prior 
party; (5) by a release of the principal debtor, unless the holder’s right of 
recourse against the party secondarily liable is expressly reserved; (6) by any 
agreement binding upon the holder to extend the time of payment or to post- 
pone the holder’s right to enforce the instrument, unless made with the assent 
of the party secondarily liable or unless the right of recourse against such party 
is expressly reserved. 

Revepsa22 (OL SO9) Fea aan S.0 120. 


An agreement to extend the time: Roberson v. Spain, 173-23. Extension of time may be 
expressly waived in the note, and it applies to makers and indorsers: Bank v. Johnston, 
169-526. 


3103. Right of party paying instrument. When the instrument is paid by 
a party secondarily liable thereon it is not discharged; but the party so paying 
it is remitted to his former rights as regards all prior parties, and he may strike 
out his own and all subsequent indorsements, and again negotiate the instru- 
ment, except (1) where it is payable to the order of the third person and has 
been paid by the drawer; and (2) where it was made or accepted for accommo- 
dation and has been paid by the party accommodated. 


Rey., s. 2271); 1899, c. 733, s. 121. 
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Person secondarily liable may pay note and sue principal, or give notice to holder to sue: 
Roberson v. Spain, 173-23. Indorser who pays instrument of principal can only recover from 
latter amount actually paid: Pace v. Robertson, 65-550. Where instrument payable to order 
of third person is protested and taken up by drawer, latter cannot again put it into circula- 
tion: Price v. Sharp, 24-417. 


3104. Renunciation by holder. The holder may expressly renounce his rights 
against any party to the instrument before, at or after its maturity. An abso- 
lute and unconditional renunciation of his rights against the principal debtor 
made at or after the maturity of the instrument discharges the instrument. But 
a renunciation does not affect the rights of a holder in due course without notice. 
A. renunciation must be in writing, unless the instrument is delivered up to the 
person primarily lable thereon. 

Rev., 8. 2272; 1899, c. 733, s. 122. 


3105. Unintentional cancellation; burden of proof. A cancellation made unin- 
tentionally or under a mistake or without the authority of the holder is inopera- 
tive, but where an instrument or any signature thereon appears to have been 
canceled the burden of proof lies on the party who alleges that the cancellation 
was made unintentionally or under a mistake or without authority. 

Rev., s. 2278; 1899, ec. 733, s. 128. 


3106. Effect of alteration of instrument. Where a negotiable instrument is 
materially altered without the assent of all parties lable thereon, it is avoided 
except aS against a party who has himself made, authorized or assented to the 
alteration, and subsequent indorsers. But when an instrument has been mate- 
rially altered and is in the hands of a holder in due course not a party to the 
alteration he may enforce payment thereof according to its original tenor. 

Rey., s. 2274; 1899, c. 733, s. 124. 

Material alteration vacates a bill or note except as between parties consenting thereto: 


Davis v. Coleman, 29-424—and such alteration by principal without knowledge or consent of 
surety discharges such surety from instrument: Darwin v. Rippey, 63-318. 


3107. What constitutes a material alteration. Any alteration which changes 
(1) the date; (2) the sum payable either for principal or interest; (8) the time 
or place of payment; (4) the number or the relation of the parties; (5) the 
medium or currency in which payment is to be made; or which adds a place of 
payment where no place of payment is specified, or any other change or addi- 
tion which alters the effect of the instrument in any respect, is a material 
alteration. 

ReVns) 2210) el SOO NC ioowSeml oo. 

Cutting off name of maker of instrument and substituting another is material alteration: 
Davis v. Coleman, 29-424—as is addition of words ‘‘in specie’’ after word ‘‘dollars’’ in sealed 


instrument, Darwin v. Rippey, 63-318—but held that prefixing of words ‘‘Pleasant Valley, 
S. C.,’’ to instrument was not material alteration, Houston v. Potts, 64-33. 


Art. 10. Britis or ExcHancE 


3108. Bill of exchange defined. A bill of exchange is an unconditional order 
in writing, addressed by one person to another, signed by the person giving it, 
requiring the person to whom it is addressed to pay on demand or at a fixed or 
determinable future time a sum certain in money to order or to bearer. 


Revesss 227 Ga Soo Ge (oo, SonLco. 
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An ‘‘acceptance’’ is a bill of exchange: Sherrill v. Trust Co., 176-591. Section referred to: 
Trust Co. v. Bank, 166-112; Johnson v. Lassiter, 155-47. 
For ‘‘acceptance’’ by banks and trust companies, see section 222. 


3109. Bili not an assignment of funds in hands of drawee. A. bill of itself 
does not operate as an assignment of the funds in the hands of the drawee avail- 
able for the payment thereof, and the drawee is not liable on the bill unless and 
until he accepts the same. 

Rey., Ss. 2277; 18994¢. 733, s. 127. 

Section referred to: Trust Co. v. Bank, 166-112. See annotations under section 3171. 


3110. Bill addressed to more than one drawee. <A bill may be addressed to 
two or more drawees jointly, whether they are partners or not, but not to two 
or more drawees in the alternative or in succession. 

Reve, sa 22o 8 LSQOMC. (aan Sa L28: 


3111. Inland and foreign bills of exchange. An inland bill of exchange is 
a bill which is or on its face purports to be both drawn and payable within this 
state. Any other bill is a foreign bill. Unless the contrary appears on the face 
of the bill the holder may treat it as an inland bill. 

IVGVeseS eee lo eel OOO MC oom SeeL ZO: 

When check drawn on bank is an inland bill of exchange: Sherrill vy. Trust Co., 176-591. 


3112. When bill may be treated as promissory note. Where in a bill drawer 
and drawee are the same person, or where the drawee is a fictitious person or a 
person not having capacity to contract, the holder may treat the instrument, at 
his option, either as a bill of exchange or a promissory note. 

Rev., s. 2280; 1899, c. 733, s. 180. 


When drawer and drawee are the same person, holder may treat the instrument as a bill of 
exchange or a note: Sherrill v. Trust Co., 176-591. 


3113. Referee in case of need. The drawer of a bill and any indorser may 
insert thereon the name of a person to whom the holder may resort in case of 
need: that is to say, in case the bill is dishonored by nonacceptance or nonpay- 
ment. Such person is called the referee in case of need. It is in the option of 
the holder to resort to the referee in case of need or not, as he may see fit. 

IRGV..nS-5 225 el SOONG. 1335S lade 


Art. 11. AccEPTANCE 


3114. Acceptance defined; how made. The acceptance of a bill is the signifi- 
cation by the drawee of his assent to the order of the drawer. The acceptance 
must be in writing and signed by the drawee. It must not express that the 
drawee will perform his promise by any other means than the payment of money. 

Rey.,..s. 2282); 1899, ce. 7383, s. 132. 

Authority to accept instruments must ordinarily be expressly conferred upon agent: Bank 


v. Hay, 143-326—but may be implied if the execution of the paper is necessary incident to 
business, Ibid. 


3115. Holder entitled to acceptance on face of bill. The holder of a bill pre- 
senting the same for acceptance may require that the acceptance be written on 
the bill, and if such request is refused, may treat the bill as dishonored. 


Rey, 8.2283 = 1899; ce) 733) %s, 183. 
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es) 


3116. Acceptance by separate instrument. Where an acceptance is written 
on a paper other than the bill itself it does not bind the acceptor except in favor 
of a person to whom it is shown and who, on the faith thereof, receives the bill 
for value. 

Reyv., s. 2284; 1899, c. 7838, s. 134. 

Letter written within reasonable time before or after date of instrument, describing it in 
terms not to be mistaken and promising to accept it, if shown to person who afterwards takes 


instrument on credit of the letter, is an acceptance of same: Bank v. Hay, 143-326; Nimocks 
v. Woody, 97-5. 


3117. When promise to accept equivalent to acceptance. An unconditional 
promise in writing to accept a bill before it is drawn is deemed an actual accept- 
ance in favor of every person who, upon the faith thereof, receives the bill for 
value. 

Rey., s. 2285; 1899, c. 733, s. 185. 


Letter as an acceptance: Bank v. Hay, 143-326; Nimocks v. Woody, 97-5, under preceding 
section. 


3118. Time allowed drawee to accept. The drawee is allowed twenty-four hours 
after presentment in which to decide whether or not he will aecept the bill, but 
the acceptance, if given, dates as of the day of presentation. 

Rey., s. 2286; 1899, c. 733, s. 186. 

Section referred to: Trust Co. v. Bank, 166-112. 


3119. Liability of drawee retaining or destroying bill. Where a drawee to 
whom a bill is delivered for acceptance destroys the same or refuses within 
twenty-four hours after such delivery, or within such other period as the holder 
may allow, to return the bill accepted or nonaccepted to the holder, he will be 
deemed to have accepted the same. 

Rev., s. 2287; 1899, c. 7838, s. 137. 

_ Section referred to: Trust Co. v. Bank, 166-112. 


3120. Acceptance of incomplete bill. A bill may be accepted before it has 
been signed by the drawer or while otherwise incomplete, or when it is overdue, 
or after it has been dishonored by a previous refusal to accept, or by nonpay- 
ment. But when a bill payable after sight is dishonored by nonacceptance and 
the drawee subsequently accepts it, the holder, in the absence of any different 
agreement, is entitled to have the bill accepted as of the date of the first pre- 
sentment. 

Rey., s. 2288; 1899, c. 783, s. 1388. 


3121. Kinds of acceptances. An acceptance is either general or qualified. A 
general acceptance assents without qualification to the order of the drawer. 
A qualified acceptance in express terms varies the effect of the bill as drawn. 

Revy,, 8.2289) 1899; cr 733, s. 139. 

For qualified acceptance, see Wallace v. Douglass, 116-659. 


3122. What constitutes a general acceptance. An acceptance to pay at a par- 
ticular place is a general acceptance unless it expressly states that the bill is 
to be paid there only, and not elsewhere. 


Rey., s. 2290; 1899, c. 733, s. 140. 
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3123. What constitutes a qualified acceptance. An acceptance is qualified 
which is (1) conditional; that is to say, which makes payment by the acceptor 
dependent on the fulfillment of a condition therein stated; (2) partial; that is 
to say, an acceptance to pay part only of the amount for which the bill is drawn; 
(3) local; that is to say, an acceptance to pay only at a particular place; 
(4) qualified as to time; (5) the acceptance of some one or more of the drawees, 
but not of all. 

Reyz, S:) 2291+ 1899 %¢: 733, s,, 141. 


Where person accepts instrument drawn on him ‘‘payable when I receive funds to use of 
drawer’’ he becomes liable when moneys are placed to his credit, though he had not taken 
manual possession thereof: Wallace v. Douglass, 116-659. 


3124. Rights of parties as to qualified acceptance. The holder may refuse to 
take a qualified acceptance, and if he does not obtain an unqualified acceptance 
he may treat the bill as dishonored by nonacceptance. When a qualified accept- 
ance is taken the drawer and indorsers are discharged from lability on the bill 
unless they have expressly or impliedly authorized the holder to take a qualified 
acceptance or subsequently assent thereto. When the drawer or an indorser 
receives notice of a qualified acceptance he must, within a reasonable time, 
express his dissent to the holder or he will be deemed to have assented thereto. 

Reviews. 2292551 S99 Se (San Seal 425 


Art. 12. PrESENTMENT FOR ACCEPTANCE 


3125. When presentment for acceptance must be made. Presentment for 
acceptance must be made (1) where the bill is payable after sight, or in any 
other case where presentment for acceptance is necessary in order to fix the 
maturity of the instrument; or (2) where the bill expressly stipulates that it 
shall be presented for acceptance; or (3) where the bill is drawn payable else- 
where than at the residence or place of business of the drawee. In no other case 
is presentment for acceptance necessary in order to render any party to the bill 
liable. 

Rey., 8s. 2293; 1899) °c. 733, /s. 143: 


3126. Failure to present in reasonable time discharges drawer and indorsers. 
Except as herein otherwise provided the holder of a bill which is required by 
the next preceding section to be presented for acceptance must either present it 
for acceptance or negotiate it within a reasonable time. If he fail to do so the 
drawer and all indorsers are discharged. 

Reyv., s. 2294; 1899, c. 738, s. 144. 


3127. How presentment made. Presentment for acceptance must be made 
by or on behalf of the holder, at a reasonable hour on a business day and before 
the bill is overdue, to the drawee or some person authorized to accept or refuse 
acceptance on his behalf; and (1) where a bill is addressed to two or more 
drawees who are not partners, presentment must be made to them all, unless one 
has authority to accept or refuse acceptance for all, in which case presentment 
may be made to him only; (2) where the drawee is dead, presentment may be 
made to his personal representative; (3) where the drawee has been adjudged 
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a bankrupt or an insolvent or has made an assignment for the benefit of ered- 
itors, presentment may be made to him or to his trustee or assignee. 
Rey., s. 2295; 1899, c. 733, s. 145. 


Instrument payable at no particular place in city or town must be presented at maker’s 
_ residence or place of business: Bank v. Lutterloh, 95-495; Wittkowski v. Smith, 84-671. 


3128. On what days presentment may be made. A bill may be presented for 
acceptance on any day on which negotiable instruments may be presented for 
payment under the provisions of this chapter. 

Rev., s. 2296; 1899, c. 733, s. 146; 1909, ec. 800, s. 1. 


3129. Presentment where time is insufficient. Where the holder of a bill 
drawn payable elsewhere than at the place of business or the residence of the 
drawee has not time with the exercise of reasonable diligence to present the bill 
for acceptance before presenting it for payment on the day that it falls due, the 
delay caused by presenting the bill for acceptance before presenting it for pay- 
ment is excused and does not discharge the drawers and indorsers. 

Reve (sie 2297 1 SOO MC me loonsseelAue 


3130. Where presentment is excused. Presentment for acceptance is excused 
and a bill may be treated as dishonored by nonacceptance in either of the fol- 
lowing cases: (1) Where the drawee is dead or has absconded or is a fictitious 
-person or a person not having capacity to contract by bill; (2) where after the 
exercise of reasonable diligence presentment cannot be made; (3) where, although 
presentment has been irregular, acceptance has been refused on some ground. 

Rev., s. 2298; 1899, c. 73838, s. 148. 


3131. When dishonored by nonacceptance. A bill is dishonored by nonac- 
ceptance (1) when it is duly presented for acceptance and such an acceptance 
as is prescribed in this chapter is refused or cannot be obtained; or (2) when a 
presentment for acceptance is executed and the bill is not accepted. 

Rey., s. 2299; 1899, c. 733, s. 149. 


3132. Duty of holder, where bill not accepted. Where a bill is duly presented 
for acceptance and is not accepted within the prescribed time, the person pre- 
senting it must treat the bill as dishonored by nonacceptance or he loses the right 
of recourse against the drawer and indorsers. 

Rey., s. 23800; 1899, ¢c. 733, s. 150. 


3133. Rights of holder, where bill not accepted. When a bill is dishonored 
by nonacceptance an immediate right of recourse against the drawers and indors- 
ers accrues to the holder, and no presentment for payment is necessary. 

Rey., s. 28013-1899, cc) 733; s. ToL 


Art. 13. Prorest 


3134. In what cases protest necessary. Where a foreign bill appearing on 
its face to be such is dishonored by nonacceptance, it must be duly protested for 
nonacceptance; and where such a bill which had not previously been dishonored 
by nonacceptance is dishonored by nonpayment, it must be duly protested for 
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nonpayment. If it is not so protested the drawer and indorsers are discharged. 
Where a bill does not appear on its face to be a foreign bill, protest in case of 
dishonor is unnecessary. 

Rey., s. 2802; 1899} c. 733; s. 152: 

Protest necessary in case of foreign bills: Shaw v. McNeill, 95-535—though not necessary 
on inland bills, Bank y. Bradley, 117-526; Shaw v. McNeill, 95-535; Bank v. Lutterloh, 95-495; 
Hubbard vy. Troy, 24-134. 

Note executed in another state need not be protested before owner can sue indorser, such 
protest not being necessary in this state, and there being no evidence that protest required in 
state where note executed: Bank v. Carr, 130-479—for that common law presumed to prevail 
in other state, and required no protest on this note, Ibid.; Gooch v. Faucett, 122-270; Moody 
vy. Johnson, 112-801. 

By the law merchant protest of bill by notary public is in itself evidence: Gordon v. Price, 
32-385. 


3135. How protest made. The protest must be annexed to the bill or must 
contain a copy thereof, and must be under the hand and seal of the notary mak- 
ing it, and must specify (1) the time and place of presentment; (2) the fact 
that presentment was made and the manner thereof; (3) the cause or reason for 
protesting the bill; (4) the demand made and the answer given, if any, or the 
fact that the drawee or acceptor could not be found. 

ReV..0S. 2oUen L899. ne: loo, Se los. 

Decision prior to enactment of statute as to sufficiency of protest: Bank v. Lutterloh, 95-495. 


3136. By whom protest made. Protest may be made by (1) a notary public; 
or (2) by any respectable resident of the place where the bill is dishonored, in 
the presence of two or more credible witnesses. 

Rey., Ss. 2304; 1899, c. 733, s. 154. 


3137. When protest to be made. When a bill is protested, such protest must 
be made on the day of its dishonor, unless delay is excused as herein provided. 
When a bill has been duly noted the protest may be subsequently extended as 
of the date of the noting. 

tey., S. 23805; 1899, ¢. 738, s. 155. 


3138. Where protest made. A bill must be protested at the place where it is 
dishonored, except that when a bill drawn payable at the place of business or 
residence of some person other than the drawee has been dishonored by nonac- 
ceptance it must be protested for nonpayment at the place where it is expressed 
to be payable, and no further presentment for payment to or demand on the 
drawee is necessary. 

Reyv., s. 2806; 1899, c. 733, s. 156. 


3139. Protest both for nonacceptance and nonpayment. A _ bill which has 
been protested for nonacceptance may be subsequently protested for nonpay- 
ment. 

Rey. s..2807 3 1899, c. 733, s) 157. 


3140. Protest before maturity, where acceptor insolvent. Where the acceptor 
has been adjudged a bankrupt or an insolvent or has made an assignment for the 
benefit of creditors before the bill matures, the holder may cause the bill to be 
protested for better security against the drawer and indorsers. 


Rey., s. 2308; 1899, c. 7383, s. 158. 
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3141. When protest dispensed with. Protest is dispensed with by any eir- 
cumstances which would dispense with notice of dishonor. Delay in noting or 
protesting is excused when delay is caused by circumstances beyond the control 
of the holder and not imputable to his default, misconduct or negligence. When 
the cause of delay ceases to operate, the bill must be noted or protested with 
reasonable diligence. 

Reyv., s. 2809; 1899, c. 733, s. 159. 


3142. Protest where bill is lost. Where a bill is lost or destroyed or is wrongly 
detained from the person entitled to hold it, protest may be made on a copy or 
written particulars thereof. 

Rev., s. 2310; 1899, c. 7383, s. 160. 


Art. 14. AccErPTANCE ror Honor 


3143. When a bill may be accepted for honor. Where a bill of exchange has 
been protested for dishonor by nonacceptance or protested for better security, 
and is not overdue, any person not being a party already liable thereon may, 
with the consent of the holder, intervene and accept the bill supra protest for 
the honor of any party liable thereon or for the honor of the person for whose 
account the bill is drawn. The acceptance for honor may be part only of the 
sum for which the bill is drawn, and where there has been an acceptance for 
honor for one party there may be a further acceptance by a different person for 
the honor of another party. 

Rey., s. 2311; 1899, c. 733, s. 161. 


3144. How acceptance for honor made. An acceptance for honor supra pro- 
test must be in writing and indicate that it is an acceptance for honor, and must 
be signed by the acceptor for honor. 

Rev., s. 2312; 1899, c 733, s. 162: 


3145. When deemed an acceptance for honor of drawer. Where an accept- 
ance for honor does not expressly state for whose honor it is made, it is deemed 
to be an acceptance for the honor of the drawer. 

RevyjuSae2o15 ot SOOM Cal ooghS elo. 


3146. Liability of acceptor for honor. The acceptor for honor is liable to the 
holder and to all parties to the bill subsequent to the party for whose honor he 
has accepted. 

Rey., s. 2314; 1899, c. 733, s. 164. 


3147. Agreement of acceptor for honor. The acceptor for honor by such 
acceptance engages that he will on due presentment pay the bill according to 
the terms of his acceptance, provided it shall not have been paid by the drawee; 
and provided, also, that it shall have been duly presented for payment and pro- 
tested for nonpayment and notice of dishonor given to him. 

Rey., s. 2315; 1899, c. 733, s. 165. 


3148. Maturity of bill payable after sight accepted for honor. Where a bill 
payable after sight is accepted for honor its maturity is caleulated from the 
date of the noting for nonacceptance and not from the date of the acceptance 
for honor. 

Rev, Ss 2ol6= 1899" cy (30; SL 06: 
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3149. Protest of bill accepted for honor. Where a dishonored bill has been 
accepted for honor supra protest or contains a reference in case of need, it must 
be protested for nonpayment before it is presented for payment to the acceptor 
for honor or referee in case of need. 

Key., 8.2017: 1899 8c. (33,/s. 167. 


3150. How presentment for payment to acceptor for honor made. Present- 
ment for payment to the acceptor for honor must be made as follows: (1) If 
it is to be presented in the place where the protest for nonpayment was made 
it must be presented not later than the day following its maturity; (2) if it is 
to be presented in some other place than the place where it was protested, then 
it must be forwarded within the time in this chapter specified. 

Rey., s. 2818; 1899, ¢c. 7338, s. 168. 


3151. When delay in making presentment excused. The provisions of sec- 
tion 3062 apply where there is delay in making presentment to the acceptor for 
honor or referee in case of need. 

Rev., s. 2319; 1899, c. 733, s. 169. 


3152. Dishonor of bill by acceptor for honor. When the bill is dishonored by 
the acceptor for honor it must be protested for nonpayment by him. 
Revons, 2o2z0 1899) Cailsa.084.1 00) 


Art. 15. Payment For Honor 


3153. Who may make payment for honor. Where a bill has been protested for 
nonpayment any person may intervene and pay it supra protest for the honor of 
any person liable thereon or for the honor of the person for whose account it was 
drawn. 

Rey., 8.23203" £899, c. 733, "s- 171. 


3154. How payment for honor must be made. The payment for honor supra 
protest in order to operate as such and not as a mere voluntary payment must be 
attested by a notarial act of honor, which may be appended to the protest or 
form an extension to it. 

IRON oS ZePAe Als). @ WERE A, al) 


3155. Declaration before payment for honor. The notarial act of honor must 
be founded on a declaration made by the payer for honor or by his agent in that 
behalf declaring his intention to pay the bill for honor and for whose honor he 
pays. 

Rey, 8.2825 ; 1899, c._733,,s. 173. 


3156. Preference of parties offering to pay for honor. Where two or more 
persons offer to pay a bill for the honor of different parties the person whose 
payment will discharge most parties to the bill is to be given the preference. 

Rey., s. 2324; 1899, c. 733, s. 174. 


3157. Effect on subsequent parties, where bill is paid for honor. Where a bill 
has been paid for honor all parties subsequent to the party for whose honor it 


83 13138 


3158 NEGOTIABLE INSTRUMENTS—Anrr. 16 Ch. 58 


is paid are discharged, but the payer for honor is subrogated for and succeeds 
to both the rights and duties of the holder as regards the party for whose honor 
he pays and all parties liable-to the latter. 

Rey., sS. 2325; 1899, c. 788, s. 175. 


3158. Where holder refuses to receive payment supra protest. Where the 
holder of a bill refuses to receive payment supra protest he loses his right of 
recourse against any party who would have been discharged by such payment. 

Rey., s. 2326; 1899, c. 73838, s. 176. 


3159, Rights of payer for honor. The payer for honor on paying to the holder 
the amount of the bill and the notarial expenses incidental to its dishonor is 
entitled to receive both the bill itself and the protest. 

Reve, 83) 2320; | LS9O Mew iss wis que 


Art. 16. Bruits 1n a Ser 


3160. Bills in a set constitute one bill. Where a bill is drawn in a set, each 
part of the set being numbered and containing a reference to the other parts, the 
whole of the parts constitute one bill. 

Rey, S:123828 > 1899.er (33a, 8. Ls. 


3161. Rights of holders, where different parts are negotiated. Where two 
or more parts of a set are negotiated to different holders in due course the holder 
whose title first accrues is, as between such holders, the true owner of the bill. 
But nothing in this section affects the rights of a person who in due course accepts 
or pays the part first presented to him. 

Reyz, 183) 2829); 1899,7 cs 733i0s.) 179: 


3162. Liability of holder who indorses two or more parts of a set to different 
persons. Where the holder of a set indorses two or more parts to different per- 
sons he is liable on every such part, and every indorser subsequent to him is 
liable on the part he has himself indorsed as if such parts were separate bills. 

Rey., s. 2330; 1899, ce. 788, s. 180. 


3163. Acceptance of bills drawn in sets. The acceptance may be written on 
any part, and it must be written on one part only. If the drawee accepts more 
than one part, and such accepted parts are negotiated to different holders in due 
course, he is liable on every such part as if it were a separate bill. 

Rev, pst 2301 tSoo) (Cirios,a Sando. 


3164. Payment by acceptor of bills drawn in sets. When the acceptor of a 
bill drawn in a set pays it without requiring the part bearing his acceptance to 
be delivered up to him, and that part at maturity is outstanding in the hands of 
a holder in due course, he is liable to the holder thereon. 

Reva Seco cn LSO0 uC Goss es 


3165. Effect of discharging one of aset. Except as herein otherwise provided 
where any one part of a bill drawn in a set is discharged by payment or other- 
wise the whole bill is discharged. 


Rev., s. 2333; 1899, c. 733, s. 183. 
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Art. 17. Promissory Notses anp CrEcxks 


3166. Negotiable promissory note defined. A negotiable promissory note within 
the meaning of this chapter is an unconditional promise in writing made by one 
person to another, signed by the maker, engaging to pay on demand or at a fixed 
or determinable future time a sum certain in money to order or to bearer. Where 
a note is drawn to the maker’s own order it is not complete until indorsed by him. 

Rey., s. 2384; 1899, c. 733, s. 184. 


Definition of promissory note: Perry v. Taylor, 148-362. To be negotiable the note must be 
payable to order or bearer: Newland v. Moore, 173-728; Johnson v. Lassiter, 155-47. Note is 
not rendered nonnegotiable by reason of the fact that it is under seal: Christian v. Parrott, 
114-215; Bank vy. Michael, 96-58. Validity of note not affected because it sets out consider- 
ation for which given: Bank vy. Michael, 96-53. To render a note nonnegotiable it must show 
upon its face that promise to pay is conditional, or the amount to be paid is uncertain: Ibid.; 
see, also, sections 2982-2987. 


3167. Check defined. A check is a bill of exchange drawn on a bank payable 
on demand. Except as herein otherwise provided the provisions of this chapter 
that are applicable to a bill of exchange payable on demand apply to a check. 

Rey., Ss. 2335; 1899, ¢. 738, s. 185. 


Cashier’s checks, whether certified or otherwise, are classed with bills of exchange payable 
on demand: Mfg. Co. v. Summers, 143-102—and stipulation stamped upon face of check that 
it will positively not be paid to a certain company or its agents, is valid stipulation and binding 
upon holder, Bank v. Bank, 118-783. 

Section referred to: Trust Co. v. Bank, 166-112. 


3168. Within what time a check must be presented. A check must be pre- 
sented for payment within a reasonable time after its issue or the drawer will be 
discharged from liability thereon to the extent of the loss caused by the delay. 

Rey., s. 2836; 1899, c. 733, s. 186. 


If check negotiated by indorsement for value without notice and within reasonable time, 
holder can maintain position of holder in due course: Mfg. Co. v. Summers, 143-102. 

Holder of check upon bank, drawn before but presented after bank’s assignment for benefit 
of creditors, is not entitled to amount thereof as against assignee: Hawes v. Blackwell, 
107-196. 

Holder of check upon bank located in town of residence may present same for payment on 
day after it is drawn, unless holder had information of its precarious condition: Bank v. 
Alexander, 84-30. 

For discussion of rights of holder as against bank, drawer of check and assignee of bank, 
see Hawes v. Blackwell, 107-196; see, also, section 3171. 

Section referred to: Trust Co. v. Bank, 166-112. 


3169. Effect of certification of check. Where a check is certified by the bank 
on which it is drawn the certification is equivalent to an acceptance. 
MeV Ss. looks 1899) .cy 133,18. 13%. 


Certification of a check is an acceptance by the bank: Drewry v. Davis, 151-295. Holder 
of check cannot maintain action against bank upon which check drawn until after its accept- 
ance by bank: Bank vy. Bank, 118-783; Hawes v. Blackwell, 107-202. 


3170. Effect, where holder of check procures it to be certified. Where the 
holder of a check procures it to be accepted or certified the drawer and all indors- 
ers are discharged from liability thereon. 

Rev., s. 2338; 1899, c. 733, s. 188. 

Having a check certified is an acceptance by the holder: Drewry v. Davis, 151-295. 
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3171. Check not assignment of funds. A check of itself does not operate 
as an assignment of any part of the funds to the credit of the drawer with the 
bank, and the bank is not liable to the holder unless and until it accepts or 
certifies the check. 

Rev., s. 2339; 1899, ec. 733, s. 189. 


Depositor is creditor of bank, his deposit becoming part of general fund, the property of 
bank, and subject to assignment by bank: Hawes v. Blackwell, 107-196—and though holder 
of check is, to the extent of his check, assignee of depositor’s debt due him by bank, yet he 
has no lien upon deposit for amount of check, though payee or holder of check has an interest 
in deposit as against drawer, subject to bank’s right to pay outstanding checks before notice, 
Tbid. 

Giving of check upon bank is not, unless it is accepted by bank, an assignment of claim of 
depositor, and passes no title, legal or equitable, to his money on deposit in such bank: Perry 
v. Bank, 131-117. Action cannot be sustained against bank by payee of check unless check is 
accepted or certified by bank: Trust Co. v. Bank, 166-112; Perry v. Bank, 131-119; Bank v. 
Bank, 118-783; Hawes v. Blackwell, 107-202—though drawer has funds on deposit sufficient for 
its payment against which bank has no claim, Perry v. Bank, 131-117. 
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CHAPTER 59 


NOTARIES 


3172. Appointment and commission; term of office. 

3173. To qualify before clerk; record of qualification. 

3174. Clerks notaries ex officio; may certify own seals. 
3175. Powers of notaries. 

3176. May exercise powers in any county. 

3177. Expiration of commission to be stated after signature. 
3178. Fees of notaries. 

3179. Notarial seal. 


3172. Appointment and commission; term of office. The governor may, from 
time to time, at his discretion, appoint one or more fit persons in every county to 
act as notaries public, and shall issue to each a commission. They shall hold 
their office for two years from and after the date of their appointment. 

Rey., ss. 2847, 2348; Code, ss. 3304, 3305. 


A notary public is an officer, and a woman cannot therefore be a notary: State v. Knight, 
169-333. 


3173. To qualify before clerk; record of qualification. Upon exhibiting their 
commission to the clerk of the superior court of the county in which they are to 
act, the notaries shall be duly qualified by taking before said clerk an oath of 
office, and the oaths prescribed for officers. A certificate of the commission 
shall be deposited with the clerk and filed among the records, and he shall note 
on his minutes the qualification of the notary public. 

Rev., ss. 23847, 2848; Code, ss. 3804, 33805. 

See State v. Knight, 169-333. 


3174. Clerks notaries ex officio; may certify own seals. The clerks of the supe- 
rior court may act as notaries public, in their several counties, by virtue of their 
office as clerks, and may certify their notarial acts under the seals of their 
respective courts. 

ReVanSa2o49 4 Code Ss500-) RO nCr (OmSe ose ooo.C. 0,08Sanlsu2. 

Clerk of superior court as notary: Lawrence v. Hodges, 92-672. 


3175. Powers of notaries. Notaries public, in and out of the state, have power 
to take and certify the acknowledgment or proof of powers of attorney, mort- 
gages, deeds and other instruments of writing, to take depositions and to admin- 
ister oaths and affirmations in matters incident or belonging to the duties: of 
their office, and to take affidavits to be used before a court, judge or other officer, 
within the state, and have power to take the privy examination of femes covert. 

Rey., s. 2350; Code, s. 3307; 1866, c. 30; 1879, c. 128. 


For power to take acknowledgments and privy examinations of married women, see sections 
997, 1000, 3293. For power as commissioner of affidavits, see section 840. For protest of 
notes, bills, etc., by notary, see section 3136. Power to take depositions, section 1809. Probate 
after expiration of commission is void, but act of de facto officer is effectual as to third per- 
sons: Hughes vy. Long, 119-52; Gilliam v. Reddick, 26-368. The taking of acknowledgment of 
a deed by a justice of the peace, commissioner, or notary public is a judicial or at least a 
quasi-judicial act: Long vy. Crews, 113-256; Piland v. Taylor, 113-1; Paul v. Carpenter, 70-502; 
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see, also, State v. Knight, 169-333. Registration upon an acknowledgment before an officer 
not authorized to take it is not even notice to creditors and subsequent purchasers: Long v. 
Crews, 113-256, and cases cited; see, also, Bank v. Redwine, 171-559. 

An officer interested in a deed, either as party, trustee or cestui que trust, is disqualified to 
take acknowledgment of its execution: Long v. Crews, 113-256; Lance vy. Tainter, 137-249; 
Joines vy. Johnson, 133-487; McAllister v. Purcell, 124-262; Blanton v. Bostic, 126-421; Land 
Co. v. Jennett, 128-3; Freeman vy. Person, 106-251; but see Trenwith v. Smallwood, 111-132. 
The fact that officer taking acknowledgment or proof is employed by grantee does not invali- 
date unless such officer has an interest in it himself: Smith v. Lumber Co., 144-47; Bank v. 
Treland, 122-571. 


3176. May exercise powers in any county. Notaries public have full power and 
authority to perform the functions of their office in any and all counties of the 
state, and full faith and credit shall be given to any of their official acts where- 
soever the same shall be made and done. 

Rev., 8. 2351; 1891, c. 248. 


3177. Expiration of commission to be stated after signature. Notaries public 
shall state after each official signature by them the date of the expiration of 
their commissions; but the failure to do so shall not thereby invalidate their 
official acts. 

Rey., s. 2351a. 


3178. Fees of notaries. Notaries public and other persons acting as such 
shall be allowed the sum of fifty cents for protesting for nonacceptance or 
for nonpayment, or for both when done at the same time, any order, draft, 
note, bond or bill or any other thing necessary to be protested, and the sum of 
ten cents for each notice sent in connection therewith. For other necessary 
services, where no fee is fixed, they shall be allowed twenty cents for every ninety 
words. Cases of protest concerning vessels or other cargoes shall not be affected 
by this section. 

Rey., s. 2800; Code, s. 8749; 1889, c. 446; 1895, ce. 296; 19038, c. 784. 


Fees of notaries are created and regulated entirely by statute: Cider and Vinegar Co. v. 
Carroll, 124-555. 


3179. Notarial seal. Official acts by notaries public shall be attested by their 
notarial seals. 
Rey., s. 2352. 


Name is not necessary part of seal: Deans v. Pate, 114-194. Jurat of pleadings without 
seal is invalid: Tucker v. Life Assn., 112-796. 
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NUISANCES AGAINST PUBLIC MORALS 


3180. What are nuisances under this chapter. 

3181. Action for abatement; injunction. 

3182. When triable; evidence; dismissal of complaint. 
3188. Violation of injunction ; punishment. 

3184. Order abating nuisance; what it shall contain. 
3185. Application of proceeds of sale. 

3186. How order of abatement may be canceled. 

3187. Attorney’s fees may be taxed as costs. 


3180. What are nuisances under this chapter. Whoever shall erect, establish, 
continue, maintain, use, own, or lease any building, erection, or place used for the 
purpose of lewdness, assignation, prostitution, gambling, or illegal sale of whiskey 
is guilty of nuisance, and the building, erection, or place, or the ground itself, 
in or upon which such lewdness, assignation, prostitution, gambling, or illegal 
sale of liquor is conducted, permitted, or carried on, continued, or exists, and 
the furniture, fixtures, musical instruments and contents, are also declared a 
nuisance, and shall be enjoined and abated as hereinafter provided. 

TOTS Ca 25a spb. le LOLS Ca 161, Ss 20. 


See State v. Webber, 107-962; Godwin v. Telephone Co., 136-258; State v. Boyd, 175-791; 
State v. Price, 175-804. See section 4347. 


3181. Action for abatement; injunction. Whenever a nuisance is kept, main- 
tained, or exists as defined in this chapter, the city prosecuting attorney, the 
solicitor, or any citizen of the county may maintain civil action in the name of 
the state of North Carolina upon the relation of such city prosecuting attorney, 
solicitor, or citizen, to perpetually enjoin said nuisance, the person or persons 
conducting or maintaining the same, and the owner or agent of the building or 
ground upon which said nuisance exists. In such action the court, or a judge 
in vacation, shall, upon the presentation of a petition therefor, alleging that 
the nuisance complained of exists, allow a temporary writ of injunction without 
bond, if it shall be made to appear to the satisfaction of the judge by evidence 
in the form of affidavits, depositions, oral testimony, or otherwise, as complainant 
may elect, unless the judge, by previous order, shall have directed the form and 
manner in which it shall be presented. When an injunction has been granted 
it shall be binding on the defendant throughout the county in which it was issued, 
and any violation of the provisions of injunction herein provided shall be a con- 
tempt, as hereinafter provided. 

iS, e, Arete 12, 10, alone os irdeal, i Poe 


3182. When triable; evidence; dismissal of complaint. The action when 
brought shall be triable at the first term of court after service of the summons 
has been made, and in such action evidence of the general reputation of the place 
shall be admissible for the purpose of proving the existence of said nuisance. 
If the complaint is filed by a citizen, it shall not be dismissed except upon a 
sworn statement made by the complainant and his attorney, setting forth the 
reason why the action should be dismissed, and the dismissal approved by the 
city prosecuting attorney, or solicitor, in writing or in open court. If the court 
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is of the opinion that the action ought not to be dismissed, he may direct the city 
prosecuting attorney, or the solicitor, to prosecute said action to judgment; and 
if the action continued more than one term of court, any citizen of the county, or 
the county attorney, may be substituted for the complaining party and prosecute 
said action to judgment. If the action is brought by a citizen, and the court 
finds there was no reasonable ground or cause of said action, the costs may be 
taxed to such citizen. 

LOMO CE2SS sell O Las Ci Olsen 

Evidence admissible in such cases, see section 4347. 


3183. Violation of injunction; punishment. In case of the violation of any 
injunction granted under the provisions of this chapter, the court, or, in vacation, 
a judge thereof, may summarily try and punish the offender. A party found 
guilty of contempt under the provisions of this section shall be punished by a 
fine of not less than two hundred or more than one thousand dollars, or by 
imprisonment in the county jail not less than three or more than six months, or 
by both fine and imprisonment. 

LILOVCSZS8 Gebers Lolone? (61, Secs. 


3184. Order abating nuisance; what it shall contain. If the existence of the 
nuisance be established in an action as provided in this chapter, or in a criminal 
proceeding, an order of abatement shall be entered as a part of the judgment in 
the cause, which order shall direct the removal from the building or place of all 
fixtures, furniture, musical instruments, or movable property used in conducting 
the nuisance, and shall direct the sale thereof in the manner provided for the 
sale of chattels under execution, and the effectual closing of the building or place 
against its use for any purpose, and so keeping it closed for a period of one year, 
unless sooner released. If any person shall break and enter, or use said building, 
erection, or place so directed to be closed, he shall be punished as for contempt, 
as provided in the preceding section. For moving and selling the movable prop- 
erty, the officer shall be entitled to charge and receive the same fees as he would 
for levying upon and selling like property on execution; and for closing the 
premises and keeping them closed, a reasonable sum shall be allowed by the court. 

AQLO Cezsou i. Lael Olo. CotGl. Sa2o: 


For forfeiture of property for violation of statutes, see Daniels v. Homer, 139-219; Skinner 
v. Thomas, 171-98. 


3185. Application of proceeds of sale. The proceeds of the sale of the personal 
property as provided in the preceding section shall be applied,in the payment of 
the costs of the action and abatement, and the balance, if any, shall be paid to 
the defendant. 

IRENE) G, Pieters Te iby Ia ©, yao, GE Bey 


3186. How order of abatement may be canceled. If the owner appears and 
pays all cost of the proceeding and files a bond, with sureties to be approved by 
the clerk, in the full value of the property, to be ascertained by the court, or, in 
vacation, by the clerk of the superior court, conditioned that he will immediately 
abate said nuisance, and prevent the same from being established or kept within 
a period of one year thereafter, the court may, if satisfied of his good faith, order 
the premises closed under the order of abatement to be delivered to said owner, 
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and said order of abatement canceled so far as same may relate to said property ; 
and if the proceeding be a civil action, and said bond be given and costs therein 
paid before judgment and order of abatement, the action shall be thereby abated 
as to said building only. The release of the property under the provisions of 
this section shall not release it from any judgment, len, penalty, or lability to 
which it may be subject by law. 

1919, c. 288; P. L. 1918, c. 761, s. 31. 


3187. Attorney’s fees may be taxed as costs. The court shall tax as part of 
the cost in any action brought hereunder such fee for the attorney prosecuting 
the action or proceedings as may in the court’s discretion be reasonable remunera- 
tion for the services performed by such attorney. 

LITO Ver 288s Pei 1913 Ce TG6i ss 32: 
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CHAPTER 61 


ad OATHS 


ART. 1. GENERAL PROVISIONS. 


3188. Oaths to be administered with solemnity. 

3189. Administration of oath upon the Gospels. 

8190. Administration of oath with uplifted hand. 

3191. Affirmation of Quakers and others. 

3192. Oaths of corporations. 

3193. Oath to support constitution of United States; all officers to take. 
3194. Oath or affirmation to support state constitution ; all officers to take. 
3195. When deputies may administer. 

3196. Administration by certain officers. 

3197. When county surveyors may administer oaths. 

3198. Certain oaths validated. 


ArT. 2. ForMS OF OFFICIAL AND OTHER OATHS. 
3199. Oaths of sundry persons; forms. 


Art. 1. GrneraL Provisions 


3188. Oaths to be administered with solemnity. Whereas, lawful oaths for the 
discovery of truth and establishing right are necessary and highly conducive to 
the important end of good government; and being most solemn appeals to 
Almighty God, as the omniscient witness of truth and the just and omnipotent 
avenger of falsehood, such oaths, therefore, ought to be taken and administered 
with the utmost solemnity. 

Rey... 82005) snk ONC LOw Se Lam (Ca LOS Sens 

This section applies to manner of taking and administering oath, as well as to substance: 
Pearre vy. Folb, 123-239; State v. Davis, 69-383. 

One who believes in the existence of a Supreme Being and that God will punish in this 
world for every sin committed, though he does not believe in punishment after death, is com- 
petent to be sworn: Shaw v. Moore, 49-25. For further discussion as to competency of witness 
to take the oath, see State v. Pitt, 166-268. The ruling of the judge as to competency of wit- 
ness to take the oath is conclusive: Ibid. 

An oath administered to a juror in the manner prescribed by statute is sufficient; the juror 
need not repeat the words, ‘‘So help me, God’’: State v. Paylor, 89-539. 

The taking of an oath of office is a mere incident and constitutes no part of the office, and 
the office may exist without it: Bryan v. Patrick, 124-662; Clark y. Stanley, 66-59. 

An oath to support the constitution of the state and of the United States is required of 
officers, but not of placemen: Worthy v. Barrett, 63-199. 

No objection after verdict to manner of juror’s oath: State v. Council, 129-517—or to failure 
to swear a witness, State v. Gee, 92-756—or to swearing of an atheist, State v. Davis, 80-412. 


3189. Administration of oath upon the Gospels. Judges and justices of the 
peace, and other persons who may be empowered to administer oaths, shall (except 
in the cases in this chapter excepted) require the party sworn to lay his hand 
upon the Holy Evangelists of Almighty God, in token of his engagement to speak 
the truth, as he hopes to be saved in the way and method of salvation pointed out 
in that blessed volume; and in further token that, if he should swerve from the > 
truth, he may be justly deprived of all the blessings of the Gospel, and niade 
liable to that vengeance which he has imprecated on his own head; and he shall 
kiss the Holy Gospel, as a seal of confirmation to the said engagements. 

Reyv., Ss. 2354; Code, s. 3809; R. C., c. 76, s. 1; 1777, c. 108, s. 2. 
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The manner of swearing is the form adapted to the religious belief of the general mass of 
citizens for the sake of convenience and uniformity: State v. Pitt, 166-268, citing Shaw v. 
Moore, 49-25. 

Statute must be strictly followed: Pearre v. Folb, 123-239; State v. Owen, 72-612; State 
vy. Davis, 69-383. The administration of an oath to a witness is an official act of the court, 
and it being shown affirmatively that an oath was administered to the defendant in open court 
on the Bible, it is presumed that it is rightly done: State v. Mace, 86-668. The administra- 
tion of an oath is a ministerial act, and may be done by any one in the presence and by the 
direction of the court, but is the act of the court: State v. Knight, 84-789; State v. Mace, 
86-668; Rowland v. Thompson, 65-110. The coroner, and not a justice of the peace, is the 
one authorized to administer oaths in a coroner’s inquest: State v. Knight, 84-389. Irregular 
for deputy sheriff to swear appraisers of homestead: Oates v. Munday, 127-444. Deputy clerk 
may take affidavit in claim and delivery proceedings: Jackson vy. Buchanan, 89-74. Where 
words ‘‘you swear’’ were omitted by clerk, which was reprehensible, under the circumstances 
of this case it did not vitiate the oath: State v. Owen, 72-605. 

As to cases excepted in above section, see sections 3190, 3191. 


3190. Administration of oath with uplifted hand. When the person to be 
sworn shall be conscientiously scrupulous of taking a book oath in manner afore- 
said, he shall be excused from laying hands upon, or touching the Holy Gospel; 
and the oath required shall be administered in the following manner, namely: He 
shall stand with his right hand lifted up towards heaven, in token of his solemn 
appeal to the Supreme God, and also in token that if he should swerve from the 
truth he would draw down the vengeance of heaven upon his head, and shall 
introduce the intended oath with these words, namely: 


I, A. B., do appeal to God, as a witness of the truth and the avenger of falsehood, as I 
shall answer the same at the great day of judgment, when the secrets of all hearts shall 
be known (etce., as the words of the oath may be). 

Ree bSal oO OOUG uss oo Oe she Ol Ca On So 1 60 CulOS So. 

If usual form of oath upon Holy Evangelists is dispensed with, and an appeal or affirmation 
is substituted, it must appear that the person who affirmed had conscientious scruples, else the 
appeal or affirmation is invalid: State v. Davis, 69-385. 

As to the validity of the oath administered to an elector by the registrar where elector only 
affirms by uplifted hand, see DeBerry v. Nicholson, 102-465; see, also, section 5940. 

When a witness comes before a tribunal to be sworn it is to be presumed that he has settled 
the point with himself in what manner he will be sworn, and he should make it known to the 
officer of the court; and should he be sworn with uplifted hand, though not conscientiously 
scrupulous of swearing on the Gospels, and depose falsely, he subjects himself to the pains and 
penalties of perjury: State v. Whisenhurst, 9-458; see sections 4264-4267. 

For interpretation of word ‘‘oath’’ to mean ‘‘affirmation,’’ see section 3939. 


3191. Affirmation of Quakers and others. The solemn affirmation of Quakers, 
Moravians, Dunkers and Mennonites, made in the manner heretofore used and 
accustomed, shall be admitted as evidence in all civil and criminal actions; and 
in all cases where they are required to take an oath to support the constitution of 
the state, or of the United States, or an oath of office, they shall make their sol- 
emn affirmation in the words of the oath beginning after the word ‘‘swear’’; 
which affirmation shall be effectual to all intents and purposes. 


Revers 23067) Codes Suoold suk C21C 1(OnSio sf (lity C)LOS, Sat omL iid Cy Linus. 425 1510) 
CmlO19 e821 ctl 2: 


3192. Oaths of corporations. In all cases where a corporation is appointed 
administrator, executor, collector, or to any other fiduciary position, of which fidu- 
ciary an oath is required by law, such oath may be taken by such corporation by 
and through any officer or agent of said corporation who is authorized by law to 
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verify pleadings in behalf of such corporation; and any oath so taken shall be 
valid as the oath of such corporation. Any oath heretofore taken in the manner 
aforesaid in behalf of a corporation as such fiduciary is hereby validated as the 
oath of such corporation. 

1919; c. 89, ss..1, 2. 


3193. Oath to support constitution of United States; all officers take. All 
members of the general assembly, and all officers who shall be elected or ap- 
pointed to any office of trust or profit within the state, shall, agreeably to act of 
congress, take the following oath or affirmation: 


I, A. B., do solemnly swear (or affirm, as the case may be) that I will support the 
constitution of the United States; so help me, God. 


Which oath shall be taken before they enter upon the execution of the duties 
of the office. 

Reve SaZoot CO Ows esol ahs GCI Ons noel CanoA Saas 

Public officers who have not taken the required oaths of office are not entitled to the salaries 
attached to such offices: Wiley v. Worth, 61-171. The taking of an oath of office is a mere 
incident and constitutes no part of the office, and the office may exist without it: Bryan v. 
Patrick, 124-662; Clark v. Stanley, 66-59. An oath to support the constitution of the state 
and of the United States is required of officers, but not of placemen: Worthy v. Barrett, 
63-199. 

As to what is an office or place of trust or profit hereunder, see Wooten vy. Smith, 145-476; 
Doyle v. Raleigh, 89-136; Ellison v. Raleigh, 89-125; Barnhill vy. Thompson, 122-495; Clark 
vy. Stanley, 66-59. 


3194, Oath or affirmation to support state constitution; all officers to take. 
Every member of the general assembly, and every person who shall be chosen or 
appointed to hold any office of trust or profit in the state, shall, before taking his 
seat or entering upon the execution of the office, take and subscribe the following 
oath or affirmation: 


I, A. B., do solemnly and sincerely swear (or affirm) that I will be faithful and bear 
true allegiance to the state of North Carolina, and to the constitutional powers and 
authorities which are or may be established for the government thereof; and that I will 
endeavor to support, maintain and defend the constitution of said state, not inconsistent 
with the constitution of the United States, to the best of my knowledge and ability; so 
help me, God. 


Where such person shall be of the people called Quakers, Moravians, Mennon- 
ites or Dunkers, he shall take and subscribe the following affirmation: 


I, A. B., do solemnly and sincerely declare and affirm that I will truly and faithfully 
demean myself as a peaceful citizen of North Carolina; that I will be subject to the powers 
and authorities that are or may be established for the good government thereof, not incon- 
sistent with the constitution of the state and constitution of the United States, either 
by yielding an active or passive obedience thereto, and that I will not abet or join the 
enemies of the state, by any means, in any conspiracy whatever, against the state; that I 
will disclose and make known to the legislative, executive or judicial powers of the state 
all treasonable conspiracies which I shall know to be made or intended against the state. 

Rey., 8S. 2358; Code, s. 8312; R. C., c. 76, s. 4; 1781, ce. 342, s. 1. 


See annotations under section 3193. 


3195. When deputies may administer. In all cases where any civil officer, in 
the discharge of his duties, is permitted by the law to administer an oath, the 
deputy of such officer, when discharging such duties, shall have authority to 
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administer it, provided he is a sworn officer; and the oath thus administered by 
the deputy shall be as obligatory as if administered by the principal officer, and 
shall be attended with the same penalties in case of false swearing. 

Rey., s. 2859; Code, s, 33816; R. C., c. 76, s. 7; 1886, c 27, 8. 2: 


3196. Administration by certain officers. The chairman of the board of county 
commissioners and the chairman of the board of education of the several coun- 
ties may administer oaths in any matter or hearing before their respective boards. 

Rey., s. 2362; 1899, ce. 89; 1889, c. 529. 


For power of sheriff to administer oath in homestead allotment, see section 730. For power 
of register of deeds to administer oaths, see section 2500. 


3197. When county surveyors may administer oaths. The county surveyors of 
the several counties are empowered to administer oaths to all such persons as 
are required by law to be sworn in making partition of real estate, in laying off 
widows’ dower, in establishing boundaries and in surveying vacant lands under 
warrants. 

Rey., s. 2861; Code, s. 33814; 1881, ¢. 144. 


3198. Certain oaths validated. All oaths and affidavits made prior to the first 
day of March, nineteen hundred and fifteen, administered by authorized officers 
to persons with uplifted hands be and the same are hereby validated and made 
as legal and binding as if administered to persons laying hands on and kissing 
the Holy Evangelists of Almighty God, whether said oaths and affidavits were 
made by persons conscientiously scrupulous of taking a ‘‘book oath’’ or not, and 
whether such oaths and affidavits were made in other respects in strict compl- 
ance with section 3189 of this chapter: Provided, that this section shall not affect 
the rights of the parties in actions now pending nor in any manner affect prose- 
eutions for perjury claimed to have been heretofore committed. 

Rey., s. 2363; 1899, c. 50; 1915, ec. 3. 


Art. 2. Forms or OrricIAL AND Oruer OAaATHs 


3199. Oaths of sundry persons; forms. The oaths of office to be taken by the 
several persons hereafter named shall be in the words following the names of 
said persons respectively : 

ADMINISTRATOR 


You swear (or affirm) that you believe A. B. died without leaving any last will and 
testament; that you will well and truly administer all and singular the goods and chattels, 
rights and credits of the said A. B., and a true and perfect inventory thereof return accord- 
ing to law; and that all other duties appertaining to the charge reposed in you, you will 
well and truly perform, according to law, and with your best skill and ability; so help 
you, God. 

ATTORNEY AT LAW 


I, A. B., do swear (or affirm) that I will truly and honestly demean myself in the 
practice of an attorney, according to the best of my knowledge and ability; so help me, God. 


ATTORNEY-GENERAL, STATE SOLICITORS AND COUNTY ATTORNEYS 


I, A. B., do solemnly swear (or affirm) that I will well and truly serve the state of 
North Carolina in the office of attorney-general (solicitor for the state or attorney for the 
State inthe cOulty Of see sso eee ); I will, in the execution of my office, endeavor to 
have the criminal laws fairly and impartially administered, so far as in me lies, according 
to the best of my knowledge and ability; so help me, God. 
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AUDITOR 


I, A. B., do solemnly swear (or affirm) that I will well and truly execute the trust 
reposed in me as auditor, without favor or partiality, according to law, to the best of my 
knowledge and ability ; so help me, God. 


BOOK DEBT OATH 


You swear (or affirm) that the matter in dispute is a book account; that you have no 
means to prove the delivery of such articles, as you propose to prove by your own oath, 
or any of them, but by yourself; and you further swear that the account rendered by you is 
just and true; and that you have given all just credits; so help you, God. 


BOOK DEBT OATH FOR ADMINISTRATOR 


You, as executor or administrator of A. B., swear (or affirm) that you verily believe 
this account to be just and true, and that there are no witnesses, to your knowledge, capable 
of proving the delivery of the articles therein charged; and that you found the book or 
account so stated, and do not know of any other or further credit to be given than what 
is therein given; so help you, God. 

iy 
CLERK OF THE SUPREME COURT 


I, A. B., do swear (or affirm) that, by myself or any other person, I neither have given, 
nor will give, to any person whatsoever, any gratuity, gift, fee or reward, in consideration 
of my appointment to the office of clerk of the supreme court of North Carolina; nor have 
I sold or offered to sell, nor will I sell or offer to sell, my interest in the said office; I 
also solemnly swear that I do not, directly or indirectly, hold any other lucrative office in 
this state; I do further swear that I will execute the office of clerk of the supreme court 
without prejudice, favor, affection or partiality, to the best of my skill and ability; so 
help me, God. 


CLERK OF THE SUPERIOR COURT 


I, A. B., do swear (or affirm) that, by myself or any other person, I neither have given, 
nor will I give, to any person whatsoever, any gratuity, fee, gift or reward, in eonsidera- 
tion of my election or appointment to the office of clerk of the superior court for the county 
Olen ee eee ; nor have I sold, or offered to sell, nor will I sell or offer to sell, my 
interest in the said office; I also solemnly swear that I do not, directly or indirectly, hold 
any other lucrative office in the state; and I do further swear that I will execute the office 
of clerk of the superior court for the county of ~---.-.----- without prejudice, favor, 
affection or partiality, to the best of my skill and ability; so help me, God. 


COMMISSIONERS ALLOTTING A YEAR’S PROVISIONS 


You and each of you swear (or affirm) that you will lay off and allot to the petitioner a 
year’s provisions for herself and SEMEN according to law, and with your best skill and 
ability ; so help you, God. 


COMMISSIONERS DIVIDING AND ALLOTTING RHAL ESTATE 


You and each of you swear (or affirm) that, in the partition of the real estate now about 
to be made by you, you will do equal and impartial justice among the several claimants, 
according to their several rights, and agreeably to law; so help you, God. 


COMMISSIONER OF WRECKS 


I, A. B., do solemnly swear (or affirm) that I will truly and faithfully discharge the 
duties of a commissioner of wrecks, for the district of ------__-__- , in the county of 
sm Tals led al pd , according to law; so help me, God. 


CONSTABLE 


I, A. B., do solemnly swear (or affirm) that I will well and truly serve the state of North 
Carolina in the office of constable; I will see and cause the peace of the state to be well 
and truly preserved and kept, according to my power; I will arrest all such persons as, in 
my sight, shall ride or go armed offensively, or shall commit or make any riot, affray or 
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other breach of the peace; I will do my best endeavor, upon complaint to me made, to 
apprehend all felons and rioters or persons riotously assembled, and if any such offenders 
shall make resistance with force, I will make hue and cry, and will pursue them according 
to law, and will faithfully and without delay execute and return all lawful precepts to me 
directed; I will well and truly, according to my knowledge, power and ability, do and 
execute all other things belonging to the office of constable, so long as I shall continue 
in office; so help me, God. 


COTTON WEIGHER FOR PUBLIC 


Tet es BAER , public weigher for the city of ~----.---__- (or as the case may be), 
do solemnly swear that I will justly, impartially and without any deduction, except as 
may be allowed by law, weigh ali cotton that may be brought to me for that purpose, and 
tender a true account thereof to the parties concerned, if required so to do; so help 
me, God. 


ENTRY-TAKER 


I, A. B., do solemnly swear (or affirm) that I will well and impartially discharge the 
several duties of the office of entry-taker for the county of ------------ according to law; 
so help me, God. 


EXECUTOR 


You swear (or affirm) that you believe this writing to be and contain the last will and 
testament of A. B., deceased; and that you will well and truly execute the same by first 
paying his debts and then his legacies, as far as the said estate shall extend or the law 
shall charge you; and that you will well and faithfully execute the office of an executor, 
agreeably to the trust and confidence reposed iy you, and according to law; so help you, 
God. 


FINANCE COMMITTEE 


I, A. B., do solemnly swear (or affirm) that I will diligently inquire into all matters 
relating to the receipts and disbursements of county funds and a true report make, without 
partiality ; so help me, God. - 


GRAND JURY—FOREMAN OF 


You, as foreman of this grand inquest for the body of this county, shall diligently inquire 
and true presentment make of all such matters and things as shall be given you in charge; 
the state’s counsel, your fellows’ and your own you shall keep secret; you shall present 
no one for envy, hatred or malice; neither shall you leave any one unpresented for fear, 
favor or affection, reward or the hope of reward; but you shall present all things truly, 
as they come to your knowledge, according to the best of your understanding; so help 
you, God. 


GRAND JURORS 


The same oath which your foreman hath taken on his part, you and each of you shall 
well and truly observe and keep on your part; so help you, God. 


GRAND JURY—OFFICER OF 


You swear (or affirm) that you will faithfully carry all papers sent from the court to 
the grand jury, or from the grand jury to the court, without alteration or erasement, and 
without disclosing the contents thereof; so help you, God. 


JURY—OFFICER OF 


You swear (or affirm) that you will keep. every person, sworn on this jury, together in 
some private or convenient place, without meat or drink (water excepted). You shall 
not suffer any person to speak to them, neither shall you speak to them yourself, unless 
it be to ask them whether they are agreed in their verdict, but with leave of the court; 
‘so help you, God. 


JURY, IN A CAPITAL CASE 
You swear (or affirm) that you will well and truly try, and true deliverance make, 


‘between the state and the prisoner at the bar, whom you shall have in charge, and a true 
verdict give according to the evidence; so help you, God. 
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JURY, IN CRIMINAL ACTIONS NOT CAPITAL 


You and each of you swear (or affirm) that you will well and truly try all issues in 
criminal actions which shall come before you during this term, and true verdicts give 
according to the evidence thereon; so help you, God. 

(The same oath to talesmen, by using the word ‘‘day” instead of ‘‘term.”) 


JURY, IN CIVIL ACTIONS 


You and each of you swear (or affirm) that you will well and truly try all civil actions 
which shall come before you during this term, and true verdicts give according to the 
evidence; so help you, God. 

(The same oath to talesmen, by using the word “day” instead of “term.”’) 


JURY, LAYING OFF DOWER 


You and each of you swear (or affirm) that you will, without partiality and according 
to your best judgment, lay off and allot to A. B., widow of C. D., such dower in the lands 
of sete: D. as by law she is entitled to; so help you, God. 


JURY, LAYING OFF ROADS AND ASSESSING DAMAGES 


I, A. B., do solemnly swear (or affirm) that I will lay out the road, directed to be laid 
. out by the board of commissioners of the county, to the greatest ease and advantage of the 

inhabitants, and with as little prejudice to the owners of land over which the same shall 
be laid out as may be; and will truly and impartially assess the damages which may be 
awarded by me for injuries ‘done to lands by the laying out of said road, without favor, 
affection, malice or hatred, to the best of my skill and knowledge; so help me, God. 


JUDGE OF THE SUPREME COURT 


I, A. B., do solemnly swear (or affirm) that in my office of justice of the supreme court 
of North Carolina I will administer justice without respect to persons, and do equal right 
to the poor and the rich, to the state and to individuals; and that I will honestly, faith- 
fully and impartially perform all the duties of the said office according to the best of my 
abilities, and agreeably to the constitution and laws of the state; so help me, God. 


JUDGE OF THE SUPERIOR COURT ’ 


I, A. B.. do solemnly swear (or affirm) that I will well and truly serve the state of 
North Carolina in the office of judge of the superior court of the said state; I will do 
equal law and right to all persons, rich and poor, without having regard to any person. ‘I 
will not wittingly or willingly take, by myself or by any other person, any fee, gift, 
gratuity or reward whatsoever, for any matter or thing by me to be done by virtue of my 
office, except the fees and salary by law appointed; I will not maintain, by myself or by 
any other person, privately or openly, any plea or quarrel depending in any of the said 
courts ; I will not delay any person of common right by reason of any letter or command 
from any person or persons in authority to me directed, or for any other cause whatsoever ; 
and in case any letter or orders come to me contrary to law, I will proceed to enforce the 
law, such letters or order notwithstanding; I will not appoint any person to be clerk of 
any of the said courts but such of the candidates as appear to me sufficiently qualified for 
that office; and in all such appointments I will nominate without reward, hope of reward, 
prejudice, favor or partiality or any other sinister motive whatsoever; and finally, in all 
things belonging to my office, during my continuance therein,. I will faithfully, truly and 
justly, according to the best of my skill and judgment, do equal and impartial justice to 
the public and to individuals; so help me, God. 


JUSTICE OF THE PEACH 


I, A. B., do solemnly swear (or affirm) that as a justice of the peace of the county of 
2 ee eee , in all articles in the commission to me directed, I will do equal right to the 
poor and the rich, to the best of my judgment and according to the laws of the state; I 
will not, privately or openly, by myself or any other person, be of counsel in any quarrel 
or suit depending before me; the fines and amercements that shall happen to be made, and 
the forfeitures that shall be incurred, I will cause to be duly entered without concealment ; 
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I will not wittingly or willingly take, by myself or by any other person for me, any fee, 
gift, gratuity or reward whatsoever for any matter or thing by me to be done by virtue 
of my office, except such fees as are or may be directed and limited by statute; but well 
and truly I will perform my office of justice of the peace; I will not delay any person 
of common right, by reason of any letter or order from any person in authority to me 
directed, or for any other cause whatever: and if any letter or order come to me contrary 
to law I will proceed to enforce the law, such letter or order notwithstanding. I will 
not direct or cause to be directed to the parties any warrant by me made, but will direct 
all such warrants to the sheriffs or constables of the county, or the other officers or minis- 
ters of the state, or other indifferent persons, to do execution thereof; and finally, in all 
things belonging to my office, during my continuance therein, I will faithfully, truly and 
justly, and according to the best of my skill and judgment, do equal and impartial justice 
to the public and to individuals; so help me, God. 


REGISTER OF DEEDS 


I, A. B., do solemnly swear (or affirm) that I will faithfully and truly, according to 
the best of my skill and ability, execute the duties of the office of register of deeds for the 
Coun tye OL sea oe , in all things according to law; so help me, God. 


SECRETARY OF STATE 


I, A. B., do swear (or affirm) that I will, in all respects, faithfully and honestly execute 
the office of secretary of state of the state of North Carolina, during my continuance in 
office, according to law; so help me, God. 


SHERIFF 


I, A. B., do solemnly swear (or affirm) that I will execute the office of sheriff of 
SNAPS BS county to the best of my knowledge and ability, agreeably to law; and that 
I will not take, accept or receive, directly or indirectly, any fee, gift, bribe, gratuity or 
reward whatsoever, for returning any man to serve as a juror or for making any false 
return on any process to me directed; so help me, God. 


STANDARD KEEPER 


I, A. B., do swear (or affirm) that I will not stamp, seal or give any certificate for any 
steelyards, weights or measures, but such as shall, as near as possible, agree with the 
standard in my keeping; and that I will, in all respects, truly and faithfully discharge and 
execute the power and trust by law reposed in me, to the best of my ability and capacity ; 
so help me, God. 


STATE TREASURER 


I, A. B., do swear (or affirm) that, according to the best of my abilities and judgment. 
I will execute impartially the office of state treasurer, in all things according to law, and 
account for the public taxes; and I will not, directly or indirectly, apply the public money 
to any other use than by law directed; so help me, God. 


STRAY VALUERS 


You swear (or affirm) that you will well and truly view and appraise the stray, now to 
be valued by you, without favor or partiality, according to your skill and ability; so help 
you, God. 


SURVEYOR FOR A COUNTY 


I, A. B., do solemnly swear (or affirm) that I will well and impartially discharge the 
several duties of the office of surveyor for the county of ____- pe te 24 be , according to law; 
so help me, God. 


TREASURER FOR A COUNTY 


J, A. B., do solemnly swear (or affirm) that, according to the best of my skill and 
ability, I will execute impartially the office of treasurer for the county of __________-, in 
all things according to law; that I will duly and faithfully account for all public moneys 
that may come into my hands, and will not, directly or indirectly, apply the same, or any 
part thereof, to any other use than by law directed; so help me, God. 
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WITNESS TO DEPOSE BEFORE THE GRAND JURY 


You swear (or affirm) that the evidence you shall give to the grand jury, upon this bill 
of indictment against A. B., shall be the truth, the whole truth, and nothing but the truth; 
so help you, God. 


WITNESS IN A CAPITAL TRIAL 


You swear (or affirm) that the evidence you shall give to the court and jury in this 
trial, between the state and the prisoner at the bar, shall be the truth, the whole truth, 
and nothing but the truth; so help you, God. 


WITNESS IN A CRIMINAL ACTION 


You swear (or affirm) that the evidence you shall give to the court and jury in this 
action between the state and A. B. shall be the truth, the whole truth, and nothing but the 
truth; so help you, God. 


WITNESS IN CIVIL CASES 
You swear (or affirm) that the evidence you shall give to the court and jury in this 


cause Mow on trial, wherein A. B. is plaintiff and C. D. defendant, shall be the truth, the 
whole truth, and nothing but the truth; so help you, God. 


WITNESS TO PROVE A WILL 


You swear (or affirm) that you saw C. D. execute (or heard him acknowledge the 
execution of) this writing as his last will and testament; that you attested it in his 
presence and at his request; and that at the time of its execution (or at the time the 
execution was acknowledged) he was, in your opinion, of sound mind and disposing 
memory; so help you, God. 


GENERAL OATH 


Any officer of the state or of any county or township, the form of whose oath 
is not given above, shall take an oath in the following form: 


I, A. B., do swear (or affirm) that I will well and truly execute the duties of the office 
OL ee according to the best of my skill and ability, according to law; so help 


Rey., s. 2360; Code, ss. 3057, 3315 ; 1903, c. 604; 1874-5, c. 58, s. 2; R. C., c. 76, s. & 
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CHAPTER 62 


OFFICES AND PUBLIC OFFICERS 


ART. 1. GENERAL PROVISIONS. 
3200. No person shall hold more than one office. 
3201. Holding office contrary to the constitution; penalty. 
3202. Bargains for office void. 
3203. Oath required before acting; penalty. 
3204. Persons admitted to office deemed to hold lawfully. 
8205. Officer to hold until successor qualified. 
3206. Citizen to recover funds of county or town retained by delinquent official. 
3207. Local: Officers compensated from fees to render statement; penalty; proceeds 
to school fund. 


ArT. 2. REMOVAL OF UNFIT OFFICERS. 
3208. Officers subject to removal; for what offenses. 
3209. Petition for removal; county attorney to prosecute. 
3210. Petition filed with clerk; what it shall contain; answer. 
3211. Suspension pending hearing; how vacancies filled. 
3212. Precedence on calendar; costs. 


Art. 1. GrnEeraL Provisions 


3200. No person shall hold more than one office. No person who shall hold any 
office or place of trust or profit under the United States, or any department 
thereof, or under this state, or under any other state or government, shall hold 
or exercise any other office or place of trust or profit under the authority of this 
state, or be eligible to a seat in either house of the general assembly ; Provided, 
that nothing herein contained shall extend to officers in the militia, justices of 
the peace, commissioners of public charities, or commissioners for special pur- 
poses. 

Rey., s. 2864; Const., Art. XIV, s. 7. 


One man may not hold two offices: Dowtin v. Beardsley, 126-119. 

Legislature may attach additional duties to an existing office and it may afterwards lop off 
those duties and assign them to a new office, leaving the original office as it was before the 
additional duties were attached to it, and original officer must not claim both offices: Ibid. 

But adding new duties to an office already in existence is not creating a new office: McCul- 
lers v. Comrs., 158-75. And for the judge to appoint an attorney, who is federal officer, to 
prosecute temporarily for the solicitor is not holding two offices: State v. Wood, 175-809. 

Acceptance of a second office by one already holding a public office operates ipso facto to 
vacate the first. While the officer has right to elect which he will retain, his election is deemed 
made when he accepts and qualifies for the second: Barnhill v. Thompson, 122-493; Midgett 
vy. Gray, 158-133; s. ¢., 159-443; Whitehead v. Pittman, 165-89. 

The question of holding two public offices at the same time does not depend as at common 
law upon incompatibility alone, but upon the constitution: Barnhill v. Thompson, 122-493. 

A public office is not property; and this applies both to constitutional and statutory offices, 
The reason the legislature cannot abolish constitutional as well as statutory offices lies in the 
fact that the constitution itself has made provision for them, and not because there is any 
property in them: Mial vy. Ellington, 134-138, overruling Hoke v. Henderson, 15-1, and cases 
based upon its ruling on these points. 

‘(OFFICE OR PLACE OF TRUST OR PROFIT’’ INTERPRETED. As to the difference 
between ‘ ‘offices or places of trust or profit?’ and mere administrative agencies, see Wooten v. 
Smith, 145-476; Groves v. Barden, 169-8; Clark v. Stanley, 66-59; Doyle v. Raleigh, 89-136; 
Barnhill vy. Thompson, 122-495; Ellison v. Raleigh, 89-125. 
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Under this section the ‘ ‘office or place of trust or profit’’ referred to means a public position 
involving a delegation to the individual of some part of the sovereign functions of the govern- 
ment to be exercised for the public benefit: Wooten v. Smith, 145-476; Doyle v. Raleigh, 
89-136. 

The true test of a public office is that it is a parcel of the administration of government, 
civil or military, or is itself created directly by the lawmaking power: Eliason vy. Coleman, 
86-236. 

A public office is an agency of the state, and the person whose duty it is to perform this 
agency is a public officer: Wooten vy. Smith, 145-476; Day’s case, 124-362. 

An employment by the state not connected with government, and not requiring any action 
as agent for the state, is not an office: Nichols v. McKee, 68-429; Welker vy. Bledsoe, 68-457. 

The distinction between officers and placemen is that the former is required to take an oath 
to support the constitutions of the state and the United States, while the latter are not: 
Worthy v. Barrett, 63-199. 

A public office is a public trust, and public officers are merely the agents of the people: 
State v. Godwin, 123-697; Basket v. Moss, 115-457. 

Whéte statute imposes certain duties to be performed by an officer after expiration of term 
of office, their performance does not constitute a place or office of trust or profit so as to dis- 
qualify the former officer from holding another office at the same time: McNeill vy. Somers, 
96-467. 

The following have been held to be offices: A director of a state institution, Nichols v. 
McKee, 68-429; Welker v. Bledsoe, 68-457—a policeman, McIlhenny v. Wilmington, 127-146— 
a county commissioner, Barnhill v. Thompson, 122-493—-a member of county board of educa- 
tion, Ibid.—a county surveyor, Dowtin v. Beardsley, 126-119—county superintendent of roads, 
Ibid.—clerk superior court, White v. Murray, 126-156—chief of police, Foard v. Hall, 111- 
369—member of school committee, Midgett v. Gray, 159-443—-commissioner of sinking fund in 
a municipal corporation, Borden v. Goldsboro, 173-661—deputy clerk of superior court, Bank 
vy. Redwine, 171-559—a notary public, State v. Knight, 169-333—rural mail carrier, Groves v. 
Barden, 169-8. 

A justice of the peace is an officer, but he is not excluded from holding another office: State 
vy. Lord, 145-479. 

A public administrator is not one holding an office within the meaning of this section: 
Wooten v. Smith, 145-476—nor is a deputy sheriff, Railroad y. Fisher, 109-1—nor is a member 
of a special investigating committee of the legislature a public officer such as would, under 
this section, oust him as member of the general assembly, Bank v. Worth, 117-152—nor a 
night watchman of a public building, Doyle v. Raleigh, 89-136—nor a mail contractor, or car- 
rier for such contractor, State v. Boone, 132-1107. 


3201. Holding office contrary to the constitution; penalty. If any person pre- 
sumes to hold any office, or place of trust or profit, or is elected to a seat in either 
house of the general assembly, contrary to the seventh section of the fourteenth 
article of the constitution of the state, he shall forfeit and pay two hundred 
dollars to any person who will sue for the same. 


Rey., s. 2365; Code, s. 1870;.R. C., c. 77, s. 1; 1790, c. 319 ; 1792, c. 366; 1798, c. 393 ; 1796, 
ce. 450;.1811, ¢c., 811. 


See Groves v. Barden, 169-8. 


3202. Bargains for office void. All bargains, bonds and assurances made or 
given for the purchase or sale of any office whatsoever, the sale of which is con- 
trary to law, shall be void. 

Reyv., s. 2366; Code, s. 1871; R. C., ec. 77, s. 2; 5 and 6 Edw. VI, c. 16, s. 3. 

Contracts to procure appointment to office are void, or to resign office in another’s favor, 
traffic in public offices being against good morals and contrary to public policy: Basket v. 
Moss, 115-448. 


Section 3959 prohibits a sheriff from letting to farm, in any manner, his county or part of 
it: Cansler v. Penland, 126-793, 125-578. 
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3203. Oath required before acting; penalty. Every officer and other person 
required to take an oath of office, or an oath for the faithful discharge of any 
duty imposed on him, and also the oath appointed for such as hold any office of 
trust or profit in the state, shall take all said oaths before entering on the duties 
of the office, or the duties imposed on such person, on pain of forfeiting five 
hundred dollars to the use of the poor of the county in or for which the office is 
to be used, and of being ejected from his office or place by proper proceedings 
for that purpose. 

Rey., s. 2367; Code, s. 1873; R. C., e¢. 77, s. 4. 


The taking of the oath of office is not indispensable, for the office may exist without it; it 
is a mere incident and constitutes no part of the office: Bryan v. Patrick, 124-662; Midgett 
v. Gray, 159-4438; Clark v. Stanley, 66-59—and this is true also as to the salary or fees, Ibid. 


3204. Persons admitted to office deemed to hold lawfully. Any person who 
shall, by the proper authority, be admitted and sworn into any office, shall be held, 
deemed, and taken, by force of such admission, to be rightfully in such office 
until, by judicial sentence, upon a proper proceeding, he shall be ousted there- 
- from, or his admission thereto be, in due course of law, declared void. 


Reyv., s. 28368; Code, s. 1872; R. C., c. T7, s. 8; 1844, c. 88, s. 2; 1848, c. 64, s. 1; Const., 
ATS Vans Do. ; 


For penalty for acting as officer without giving bond, see Bonds, s. 325. 


For quo warranto proceedings to test the title to a public office, see sections 869-887. One 
who professes to be the incumbent of an office and performs the duties of the same is estopped 
from denying the legality of his appointment: State v. Long, 76-254. A provision for an 
appointment to office ‘‘biennially’’ ex vi termini implies a two years term of office: Bryan 
v. Patrick, 124-651. 

Legislature may, within reasonable limits, change the duties and diminish the emoluments 
of a constitutional office if the public welfare requires it to be done, and to this the incum- 
bent must submit: Fortune v. Comrs., 140-331, and cases therein cited. 

An officer appointed for a definite time to a legislative office has no vested property therein 
or contract right thereto of which the legislature cannot deprive him: Mial v. Ellington, 134- 
131 (overruling Hoke v. Henderson, 15-1) ; see ‘‘office-holding cases’’ annotated under section 
870. 

A de jure officer is one who is in or entitled to the office as a right, while a de facto officer 
is one who discharges the duties of the office under color of title: State ex rel. Norfleet v. 
Staton, 73-546. De facto officer distinguished from a mere usurper: Whitehead v. Pittman, 
165-89. There must be a legal office before one is a de facto officer: State v. Shuford, 128-591. 
Acts of de facto officers who exercise their office for considerable length of time are as effectual 
when they concern rights of third persons as if they were officers de jure: Hughes v. Long, 
119-52; DeBerry v. Nicholson, 102-475; State v. Davis, 109-782; State v. Lewis, 107-967. 

To constitute one an officer de facto there must be an actual exercise of the office and ac- 
quiescence of public authority long enough to cause, in the mind of a citizen, a strong pre- 
sumption that officer was duly appointed: Hughes v. Long, 119-52. When it appears or is 
admitted that an act was not done by an officer de jure, it is incumbent upon the party relying 
upon the validity of his act to show that he was an officer de facto: Ibid. 

Where an appointment is made by a de facto officer, holding an office to which is annexed 
the appointing power, such an appointee holds a title to the office against the appointee of a 
de jure officer subsequently made: Baker v. Hobgood, 126-149; St. George v. Hardie, 147-88. 

Where there are two rival boards, both de facto and both exercising as far as possible the 
duties of the office, and each makes an appointment the same day to the same place, in such 
case the appointee of the de facto board which is subsequently adjudged to be the de jure 
board clearly has the title: Baker v. Hobgood, 126-149. When both officers are acting and 
claiming to be de facto, possession by the de jure officer excludes the consideration of any other 
claim: Ibid. 
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A clerk who held over from the day of general election, to wit, the first Thursday in August, 
until the first Monday in the ensuing September, when his successor was installed, was at least 
clerk de facto, and his acts cannot be collaterally impeached, and are valid as between third 
parties: Threadgill v. R. R., 73-178. 


3205. Officer to hold until successor qualified. All officers shall continue in 
their respective offices until their successors are elected or appointed, and duly 
qualified. 

Rev., Ss. 2868° Codes: 1872" R: Ch Cn U(is2 35) LS485 ce G4 sa2F 

Unless otherwise provided, an officer duly appointed to fill a vacancy holds only until his 
successor is duly appointed or elected and qualifies: Markham vy. Simpson, 175-135; Salisbury 
v. Croom, 167-223. F 

Where vacancy occurred in the office of superior court clerk, the appointee of the judge 
holds only until the next election at which members of the general assembly are chosen: Rod- 
well y. Rowland, 137-617, overruling Deloatch v. Rogers, 86-357. 


3206. Citizen to recover funds of county or town retained by delinquent official. 
When an official of a county, city or town is liable upon his bond for unlawfully 
and wrongfully retaining by virtue of his office a fund, or a part thereof, to 
which the county, city or town is entitled, any citizen and taxpayer may, in his 
own name for the benefit of the county, city or town, institute suit and recover 
from the delinquent official the fund so retained. Any county commissioners, 
aldermen, councilmen or governing board who fraudulently, wrongfully and 
unlawfully permit an official so to retain funds shall be personally lable there- 
for; any citizen and taxpayer may, in his own name for the benefit of the 
county, city or town, institute suit and recover from such county commissioners, 
aldermen, councilmen or governing board, the fund so retained. Before insti- 
tuting suit under this section, the citizen and taxpayer shall file a statement 
before the county commissioners, treasurer, or other officers authorized by law 
to institute the suit, setting forth the fund alleged to be retained or permitted to 
be retained, and demanding that suit be instituted by the authorities authorized 
to sue within sixty days. The citizen and taxpayer so suing shall receive one- 
third part, up to the sum of five hundred dollars, of the amount recovered, to 
indemnify him for his services, but the amount received by the taxpayer and 
citizen as indemnity shall in no case exceed five hundred dollars. 

1913, ce: 80. 


This applies to money collected before the act was passed; and without such statute a tax- 
payer may, in a proper case, maintain an action to recover public funds: Waddill v. Masten, 
172-582. 


3207. Local: Officers compensated from fees to render statement; penalty; pro- 
ceeds to school fund. Every clerk of the superior court, register of deeds, sher- 
iff, coroner, surveyor, or other county officer, whose compensation for services 
performed shall be derived from fees, shall render to the board of county com- 
missioners of their respective counties, on the first Monday in December of each 
year, a statement, verified under oath, showing: first, the total gross amount of 
all fees collected during the preceding fiscal year; second, the total amount paid 
out during the preceding fiscal year for clerical or office assistance. Any county 
officer, subject to this section, who refuses or fails to file such report as above pro- 
vided, on or before the first Monday in December, shall be subject to a fine of 
twenty-five dollars and ten dollars additional for each day or fraction of a day 
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such failure shall continue. The board of county commissioners shall assess and 
collect the penalty above provided for, and apply same to the general school 
fund of the county. The first report under this section shall be for the fiscal year 
beginning December twelfth, one thousand nine hundred and thirteen. 

This section applies only to the counties of Anson, Bertie, Bladen, Carteret, 
Chowan, Currituck, Duplin, Halifax, Harnett, Haywood, Hertford, Johnston, 
Jones, Moore, Pender, Perquimans, Pitt, Randolph, Richmond, Rowan, Scot- 
land, Union, Vance, Warren, Washington, Wayne, Wilson. 

1913,.c. 97; Ex. Sess. 1913, c. 10. 


Action by taxpayer to enforce the payment of fees collected: Waddill v. Masten, 172-584. 
Where sheriff’s office was placed on a salary basis by special act, and fees and commissions 
were to be paid over to treasurer, this applied to uncollected taxes in the hands of the sheriff 
upon reélection: Mills v. Deaton, 170-386—but where such an act takes effect from the expira- 
tion of the terms of present incumbents, it will not apply to taxes in the hands of retiring 
sheriff, Comrs. v. Bain, 173-377. 


Art. 2. Removat or Unrir OFFIcEers 


3208. Officers subject to removal; for what offenses. Any city prosecuting 
attorney, any sheriff, police officer, or constable, shall be removed from office by 
the judge of the superior court upon charges made in writing, and hearing there- 
under, for the following cause: 

First. For willful or habitual neglect or refusal to perform the duties of 
his office. 

Second. For willful misconduct or maladministration in office. 

Third. For corruption. 

Fourth. For extortion. 

Fifth. Upon conviction of a felony. 

Sixth. For intoxication, or upon conviction of being intoxicated. 

L919 ser 288ieRe le 19137 em 7161, s20: 


3209. Petition for removal; county attorney to prosecute. The complaint or 
petition shall be entitled in the name of the state of North Carolina, and may be 
filed upon the relation of any five qualified electors of the: county in which the 
person charged is an officer, upon the approval of the county attorney of such 
county, or the solicitor of the district, or by any such officer upon his own motion. 
It shall be the duty of the county attorney or solicitor to appear and prosecute 
this proceeding. 

IHS -@, Bese 12 ab, We, Wail, i, al 


3210. Petition filed with clerk; what it shall contain; answer. The accused 
shall be named as defendant, and the petition shall be signed by some elector, or 
by such officer. The petition shall state the charges against the accused, and may 
be amended, and shall be filed in the office of the clerk of the superior court of the 
county in which the person charged is an officer. The accused may at any time 
prior to the time fixed for hearing file in the office of the clerk of the superior 
court his answer, which shall be verified. 

USS), @, ekigdes diy aha oy yhilyiss PAA 


3211. Suspension pending hearing; how vacancy filled. Upon the filing of the 
petition in the office of the clerk of the superior court, and the presentation of the 
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same to the judge, the Judge may suspend the accused from office if in his judg- 
ment sufficient cause appear from the petition and affidavit, or affidavits, which 
may be presented in support of the charges contained therein. In case of sus- 
pension, as herein provided, the temporary vacancy shall be filled in the manner 
provided by law for filling of the vacancies in such office. 

TOTO CL 28S Arb Le LOLS Wem Glensa 20: 


3212. Precedence on calendar; costs. In the trial of the cause in the superior 
court the cause shall be advanced and take precedence over all other causes upon 
the court calendar, and shall be heard at the next term after the petition is filed, 
provided the proceedings are filed in said court in time for said action to be 
heard. The superior court shall fix the time of hearing. If the final termination 
of such proceedings be favorable to any accused officer, said officer shall be allowed 
tlfe reasonable and necessary expense, including a reasonable attorney fee, to be 
fixed by the judge, he has incurred in making his defense, by the county, if he 
be a county officer, or by the city or town in which he holds office, if he be a city 
officer. If the action is instituted upon the complaint of citizens as herein pro- 
vided, and it appears to the court that there was no reasonable cause for filing 
the complaint, the costs may be taxed against the complaining parties. 

1919,.c.. 288; P. L. 1913, c. 761, s, 24. 
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CHAPTER 63 
PARTITION 


ART. 1. PARTITION OF REAL PROPERTY. 


32138. Partition is a special proceeding. 

3214. Venue in partition. 

3215. Petition by cotenant. 

3216. Surface and minerals in separate owners; partitions distinct. 
3217. Petition by judgment creditor of cotenant; assignment of homestead. 
3218. Unknown parties; summons and representation. 

3219. Commissioners appointed. 

38220. Oath of commissioners. 

$221. Delay or neglect of commissioner penalized. 

3222. Commissioners to meet and make partition; equalizing shares. 
3223. Owelty to bear interest. 

3224. Owelty from infant’s share due at majority. 

3225. Partition where shareowners unknown or title disputed. 

3226. Dower claims settled on partition; dower valued. 

3227. Partial partition; balance sold or left in common. 

3228. Report of commissioners; contents; filing. 

3229. Map embodying survey to accompany report. 

3230. Confirmation and impeachment of report. 

8231. Report and confirmation enrolled and registered ; effect. 

3232. Clerk to docket owelty charges; no release of land and no lien. 


ArT. 2. PARTITION SALES OF REAL PROPERTY. 
3233. Sale in lieu of partition. 
3234, Remainder or reversion sold for partition; outstanding life estate. 
3235. Life tenant as party; valuation of life estate. 
3236. Sale of standing timber on partition; valuation of life estate. 
3237. Sale of mineral interests on partition. 
3238. Sale of land required for public use on cotenant’s partition. 
3239. Manner and terms of partition sale. 
3240. Notice of partition sale. 
3241. Title made to purchaser; effect of deed. 
3242. Who appointed to sell. 
3248. Report of sale; filing; confirmation and impeachment. 
3244. Shares in proceeds to cotenants secured. 
3245. Shares to persons unknown or not sui juris secured. 


ART. 3. PARTITION OF LANDS IN Two STATES. 
3246. Petition to partition lands in two states descended or devised. 
3247. Court may decree partition. 
3248. Commissioners appointed; how partition made; report and confirmation. 
3249. Provisions as to owelty. 
3250. Final decree; enrollment and registry; service on parties; effect. 
3251. Effectuating decree of sister state; enrollment; registry and confirmation; effect. 
3252. When court may decide whether statute passed in another state. 


ART, 4. PARTITION OF PERSONAL PROPERTY. 
3253. Personal property may be partitioned ; commissioners appointed. 
3254. Report of commissioners. 
3255. Sale of personal property on partition; report of officer. 
3256. Confirmation and impeachment of reports of commissioners or officer. 
3257. Notice of sale of personal property. 


Art. 1. Partition or Reat Property 
.) 


3213. Partition is a special proceeding. Partition under this chapter shall be 
by special proceeding, and the procedure shall be the same in all respects as 
prescribed by law in special proceedings, except as modified herein. 

Rev., s. 2485; Code, s. 1923; 1868-9, c. 122, s. 33. 
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Procedure same as in other special proceedings, see Skinner v. Carter, 108-106; Capps v. 
Capps, 85-408. 

This chapter does not apply to case where tenants in common have by contract agreed upon 
terms as to manner and extent of partition: Keener y. Den, 73-132. 

Cases where partition by consent: Harrison vy. Ray, 108-215; Carson vy. Carson, 122-645; 
Camp Mfg. Co. v. Liverman, 123-7; Fort v. Allen, 110-183—or where land partitioned accord- 
ing to provision of will, Midgett v. Midgett, 117-8; McClure v. Taylor, 109-641; Hays v. 
Davis, 105-482; Cheatham vy. Crews, 83-313. 


3214. Venue in partition. The proceedings for partition, actual or by sale, 
must be instituted in the county where the land lies. If the land to be partitioned 
lies in more than one county, the proceedings may be instituted in either of the 
counties. 

wRev., Ss. 2486; Code, s. 1898; 1868-9, c. 122, s. 7. 


3215. Petition by cotenant. One or more persons claiming real estate as joint 
tenants or tenants in common may have partition by petition to the superior 
court. 

Reyv., s. 2487; Code, s. 1892 ; 1868-9; c. 122, s. 1. 


WHO ARE PROPER PARTIES. Persons having reversionary interest in land are necessary 
parties in proceeding hereunder, as well as life tenant: Bell v. Adams, 81-118. Every tenant 
in common must be made party, as the whole tract shall be partitioned or sold—though shares 
may be allotted to some of the tenants, while a sale may be decreed as to others: Brooks v. 
Austin, 95-474. Contingent remaindermen, not represented either by guardian or by attorney, 
and not named in the process, pleadings or decree, are not bound by proceedings for partition 
instituted by the other remaindermen and life tenant: Whitesides v. Cooper, 115-570. Mother 
and only living children cannot represent as a class a child en ventre sa mere in partition pro- 
ceedings of lands of which father died seized, so as to pass inheritance of unborn child to 
purchaser: Deal v. Sexton, 144-157. Widow entitled to dower in land, and administratrix of 
tenant in common are necessary parties to petition for partition: Gregory v. Gregory, 69-522. 
Where there are contingent interests to be affected by partition proceedings, partition will be 
decreed if there is some one before the court to represent such interests: Overman v. Tate, 
114-571. A proceeding in partition does not bind an infant who is not made a party nor 
properly represented: Vick v. Tripp, 153-90—but he may ratify by dealing with property after 
coming of age, Vick v. Wooten, 171-121. 

Where petition alleges tenancy in common as to one tract and the answer alleges that the 
tenancy in common also extends to another tract, the court will direct partition as to both; 
but not when third persons are also interested in one tract and not in the other: Luther vy. 
Luther, 157-499. 


AS TO THE PETITION. Allegation of possession not vitally essential to petition for par- 
tition: Alexander v. Gibbon, 118-796; overruling Alsbrook yv. Reid, 89-151; but see Wood v. 
Sugg, 91-93—nor is averment of title, Graves v. Barrett, 126-267. It is not necessary to verify 
a petition: Lindsay v. Beaman, 128-189. Allegation in petition hereunder that defendant has 
an estate in certain number of acres of said land is insufficient: Baum y. Shooting Club, 96- 
310. Petition for partition which asks division of several separate and distinct tracts of land 
not held by same tenants in common is multifarious: Simpson v. Wallace, 83-477. While 
petition for partition is defective which does not set forth that petitioners are tenants in com- 
mon and in possession of land, yet omission of allegation does not deprive clerk of jurisdiction 
hereunder: Godwin v. Harly, 114-11; McGill v. Buie, 106-242; Alsbrook yv. Reid, 89-151. As 
to sufficiency of demurrer to petition, see McGill v. Buie, 106-242. 


WHERE PLEA OF ‘‘SOLE SEIZIN’’ ENTERED. In petition hereunder title not in 
issue unless defendant pleads sole seizin: Graves v. Barrett, 126-267. Effect of plea of sole 
seizin hereunder is practically to convert proceeding into action of ejectment and to bring into 
operation rules of proof and estoppel applicable to that action: Ditmore v. Rexford, 165-620; 
Sipe vy. Herman, 161-107; Alexander yv. Gibbon, 118-796; Honeycutt v. Brooks, 116-788; 
Hatcher v. Hatcher, 127-201; Shannon v. Lamb, 126-47; Cox v. Lumber Oo., 124-80. One 
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pleading sole seizin must have defense bond: Gill v. Porter, 174-569; Copper v. Warlick, 109- 
672. If the plea of ‘‘sole seizin’’ is not put in before the order of partition is made, it will 
be considered as waived, and the parties to the proceeding will be taken to be tenants in com- 
mon: Wright v. McCormick, 69-14. What amounts to a plea of ‘‘sole seizin’’: Gregory v. 
Pinnix, 158-147. Under a plea of sole seizin the plaintiff has the burden of proof to make 
out a prima facie case of tenancy in common: Lester v. Harward, 173-83. 


GENERALLY. Where plea of sole seizin not set up, parties, for purpose of proceedings, 
are to be taken as tenants in common, and only inquiry is as to interest owned: Graves v. 
Barrett, 126-267. 

Where petitioner merely alleged ownership of five-eighths, evidence tending to show mutual 
mistake in deed under which defendant claimed was properly excluded: Buchanan vy. Har- 
rington, 141-39—but petitioner might have alleged mutual mistake by amendment in the 
superior court after case had been transferred, Ibid. 

Tenants in common are entitled to partition as of right: Holmes v. Holmes, 55-334. Deed 
conveying a tract of land (describing it) upon which there was a mineral spring, to several 
persons ‘‘one-eighth share of said mineral waters’’ each, and containing a provision that one 
of the vendees and his ‘‘heirs and assigns are to have free access to said springs,’’ creates a 
simple estate in common, of which partition may be made: Foreman y. Hough, 98-388. 

Order appointing commissioners is interlocutory and not appealable: Navigation Co. v. 
Worrell, 133-93. Ruling of trial court affirming clerk’s order for actual partition of land is 
not reviewable: Navigation Co. v. Worrell, 133-93. 

Effect of allotment between four out of six tenants in common: Carson vy. R. R., 128-98. 

Where defendant in partition fails to ask for jury trial until after clerk has ordered parti- 
tion he thereby waives the right thereto: Navigation Co. v. Worrell, 133-93. 

For annotations on statute of limitations barring tenants in common of land, see section 430. 

Where there has been ouster, or where defendant controverts plaintiff’s title, cotenant may 
bring action for partition to term instead of before clerk: Harris v. Wright, 118-422; Jones 
v. Cohen, 82-75; Withrow v. Biggerstaff, 82-82. 

No legal partition can be made between tenants in common without deed or writing: Rhea 
v. Craig, 141-602—nor where married women and infants are interested, Camp Mfg. Co. v. 
Liverman, 123-7. 

Where it appears to court in proceeding hereunder that it may become necessary to sell lands 
for assets, it should stay partition until personal representative can have reasonable oppor- 
tunity to apply for license: Garrison v. Cox, 99-478—but personal representative cannot apply 
for sale in partition proceeding, Ibid. 

Where land of ancestor partitioned within two years after letters of administration, same 
continues liable to payment of ancestor’s debts: McArtan v. McLauchlin, 88-391; see Hinton 
v. Whitehurst, 75-178, 73-157, 71-66. 

Court will not adjudicate in proceeding for partition conflicting claim of title set up by 
defendant, so as to exclude him by estoppel: Simpson y. Wallace, 83-477. 

Where property is held by trustees elected by several churches, and duly incorporated, one 
or more of such churches not entitled to a partition of the property: Church y. Trustees, 158- 
119. The plaintiff cannot take a nonsuit in partition proceeding without the consent of the 
other parties: Haddock v. Stocks, 167-70. Where the will provided for a partition of the land 
by the executors between two tenants in common for life, with remainder to their children, a 
parol partition in which the parties hold their shares for 20 years will be sustained: Collier 
y. Paper Corporation, 172-74. Plaintiff cannot maintain a suit for partition when he has no 
vested interest: Makely v. Shore, 175-121. 


3216. Surface and minerals in separate owners; partitions distinct. When the 
title to the mineral interests in any land has become separated from the surface 
in ownership, the tenants in,common or joint tenants of such mineral interests 
may have partition of the same, distinct from the surface, and without joining 
as parties the owner or owners of the surface; and the tenants in common or 
joint tenants of the surface may have partition of the same, in manner pro- 
vided by law, distinct from the mineral interests and without joining as parties 
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the owner or owners of the mineral interests. In all instances where the mineral 

interests and surface interests have thus become separated in ownership, the 

owner or owners of the mineral interests shall not be compelled to join in a 

partition of the surface interests, nor shall the owner or owners of the surface 

interests be compelled to join in a partition of the mineral interests, nor shall 

the rights of either owner be prejudiced by a partition of the other interests. 
Rey., s. 2488; 1905, ¢. 90. 


3217. Petition by judgment creditor of cotenant; assignment of homestead. 
When any person owns a judgment duly docketed in the superior ‘court of a 
county wherein the judgment debtor owns an undivided interest in fee in land 
%s a tenant in common, or joint tenant, and the judgment creditor desires to lay 
off the homestead of the judgment debtor in the land and sell the excess, if any, 
to satisfy his judgment, the judgment creditor may institute before the clerk of 
the court of the county wherein the land lies a special proceeding for partition 
of the land between the tenants in common, making the judgment debtor, the 
other tenants in common and all other interested persons parties to the pro- 
ceeding by summons. The proceeding shall then be in all other respects 
conducted as other special proceedings for the partition of land between tenants 
in common. Upon the actual partition of the land the judgment creditor may 
sue out execution on his judgment, as allowed by law, and have the homestead 
of the judgment debtor allotted to him and sell the excess, as in other cases 
where the homestead is allotted under execution. The remedy provided for in 
this section shall not deprive the judgment creditor of any other remedy in law 
or in equity which he may have for the enforcement of his judgment lien. 

Rev., s. 2489; 1905, c. 429. 


Allotment of homestead in land held as tenant in common, before this section enacted: 
Kelly v. MeLeod, 165-382. 


3218. Unknown parties; summons and representation. If, upon the filing of 
a petition for partition, it be made to appear to the court by affidavit or other- 
wise that there are any persons interested in the premises whose names are 
unknown to and cannot after due diligence be ascertained by the petitioner, the 
court shall order notices to be given to all such persons by a publication of the 
petition, or of the substance thereof, with the order of the court thereon, in one 
or more newspapers to be designated in the order. If after such general notice 
by publication any person interested in the premises and entitled to notice fails 
to appear, the court shall in its discretion appoint some disinterested person to 
represent the owner of any shares in the property to be divided, the ownership of 
which is unknown and unrepresented. 

Reyv., s. 2490; 1887, c. 284. 

It is within the discretion of the court to appoint some one to represent the interest of 
unknown persons: Lawrence v. Hardy, 151-123. The proceeding being quasi in rem, the court 
acauires jurisdiction by publication, and when the proceedings are regular an innocent pur- 
chaser acquires a good title: Ibid. Practice where unknown parties are interested: Thompson 
v. Rospigliosi, 162-145. Unknown parties may be brought into the proceeding as provided 
in this section: Ryder v. Oates, 173-569—and if contingent interests are to be sold, a pro- 
ceeding before the clerk carried by appeal to the judge at term gives the power to proceed as 


under section 1744, Ibid. This section is not a violation of the ‘‘due process’’ clause of the 
constitution: Lawrence vy. Hardy, 151-123. 
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3219. Commissioners appointed. The superior court shall appoint three disin- 
terested commissioners to divide and apportion such real estate, or so much 
thereof as the court may deem best, among the several tenants in common, or 
joint tenants. 

Rey., s. 2487; Code, s. 1892; 1868-9, c. 122, s, 1. 

See cases cited under section 3215, ante. 


3220. Oath of commissioners. The commissioners shall be sworn by a justice 
of the peace, or other person authorized to administer oaths, to do justice among 
the tenants in common, in respect to such partition, according to their best skill 
and ability. 

Rev., s. 2492; Code, s. 1893; 1868-9, c. 122, s. 2. 


3221. Delay or neglect of commissioner penalized. If, after accepting the 
trust, any of the commissioners unreasonably delay or neglect to execute the same, 
every such delinquent commissioner shall be liable for contempt and may be 
removed, and shall be further liable to a penalty of fifty dollars, to be recovered 
by the petitioner. 

Rev., s. 2498; Code, s. 1901; 1868-9, c. 122, s. 10. 


3222. Commissioners to meet and make partition; equalizing shares. The com- 
missioners, who shall be summoned by the sheriff, or any constable, must meet 
on the premises and partition the same among the tenants in common, or joint 
tenants, according to their respective rights and interests therein, by dividing the 
land into equal shares in point of value as nearly as possible, and for this purpose 
they are empowered to subdivide the more valuable tracts as they may deem 
best, and to charge the more valuable dividends with such sums of money as 
they may think necessary, to be paid to the dividends of inferior value, in order 
to make an equitable partition. 

Rey., s. 2491; Code, s. 1894; 1887, c. 284, s. 2; 1868-9, c. 122, s. 3. 


Partition is made according to value and not the acreage: Lee v. Montague, 173-226. 

Clerk should not be commissioner: Evans v. Cullens, 122-55; see section 3242. Where three 
commissioners are appointed to partition land, the action of any two of them is valid: Thomp- 
son v. Shemwell, 93-222. Where one tenant in common has improved part of land in good 
faith, he is entitled to have it allowed to him at a valuation made without regard to improve- 
ment: Holt v. Couch, 125-456; Pipkin y. Pipkin, 120-161; Collett v. Henderson, 80-337; Pope 
v. Whitehead, 68-191. 

Where two of three commissioners appointed to make partition met on the premises and in 
the presence of both parties to the action proceeded to fill vacancy occasioned by absence of 
third commissioner, neither party making objection thereto: Held, that it is too late to except 
on that account after commissioners have partitioned land and filed report: Simmons v. 
Foscue, 81-86. 


OWELTY OF PARTITION ALLOWED. In partition of land equality must be had by 
compensation in money for the deficiency, according to the value of the land at the time of the 
division. The right to such compensation arises out of an implied warranty attaching to each 
share from all the others: Cheatham v. Crews, 88-38. It is a general rule that where a cotenant 
claims an equality of benefit, he must submit to an equality of burden, fairly incurred in good 
faith: Holt v. Couch, 125-456. The-sum charged upon one share in favor of another share of 
less value, for equality in the division, is a charge in rem, and if not paid, subjects the land 
charged to sale, whether in the hands of the owner or of his heirs, to whom it descends cum 
onere: Powell v. Weathington, 124-40. Owelty is not a mere debt secured by lien; debtor is 
tenant in common with holder of share in whose favor decree is entered to extent of charge, 
until same be satisfied: In re Walker, 107-340. Discharge in bankruptcy does not cancel 
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charge of owelty against land of bankrupt: In re Walker, 107-340. Owelty of partition is not 
discharged by the execution of a note for the same; the land remains the primary debtor: 
Dobbin y. Rex, 106-444. Party acquiring land on which a charge rests for equality of partition 
takes same cum onere, and statute of limitations cannot avail him as against purchasers at 
sale made under a venditioni exponas duly ordered in partition proceedings: Ibid. 

If a parol sale of an expectancy followed by partition is afterwards set aside at suit of 
vendor, his share should be charged with the purchase money received, and also with its propor- 
tion of the enhanced value by reason of the betterments placed thereon: Tucker y. Markland, 
101-422. 

Where one lot is charged with the payment of owelty, payment is not suspended except in 
case of infants: Turpin y. Kelly, 85-399. 

Equity is effected among tenants in common either by assigning the improved part to him 

«who improves it, at its value before improvements are made, or, if that cannot be done, then 
by a reasonable allowance for enhanced value of the property: Holt v. Couch, 125-456. If 
property is not susceptible of being divided, court will order an account before partition of 
proceeds of sale is made, and provide for a suitable compensation for improvements: Ibid. 

Charges upon land for equality of partition follow the land into the hands of all persons 
to whom it may come, and they are held to be affected by constructive notice: Ruffin v. Cox, 
71-253. 


OWELTY OF PARTITION ENFORCED. Proper remedy for enforcing owelty is by exe- 
cution, formerly by venditioni exponas: Smith, ex parte, 134-499; Newsome v. Harrell, 168- 
295—and by civil action when partition is by agreement, Ibid. Execution will not be allowed 
to issue to satisfy owelty of partition until the confirmation of commissioner’s report: In re 
Ausborn, 122-42. On motion for execution for owelty, plea of payment and counterclaim are 
issues, not questions of fact: Goode v. Rogers, 126-62. 

A party to a proceeding in which a venditioni exponas is issued to sell land to pay a charge 
resting on it for equality of partition cannot contest the validity of a sale made under such 
ven. ex.: Dobbin v. Rex, 106-444. In an action to collect owelty, defendant may set up as 
counterclaim any damage he may have sustained by having been evicted from a part of his 
share in the land by a superior title: Huntley v. Cline, 93-458. 

A proceeding for leave to issue execution on a judgment charging land with owelty in par- 
tition is an ‘‘action’’ within the meaning of the statute of limitations: Smith, ex parte, 134- 
495. The issuing of an execution on a decree charging owelty in partition is barred within ten 
years: Ibid.; Newsome v. Harrell, 168-295. The statute of presumptions barred in ten years 
claims for owelty charged prior to 1868: Herman v. Watts, 107-646. 

It is not admissible for the creditor to obtain a personal judgment against debtor for the 
sum charged as owelty in partition: Halso v. Cole, 82-161; Waring v. Wadsworth, 80-345. 
Where land is sold under several executions, some for personal debts and others to enforce 
owelty of partition, latter claims have priority in distribution of proceeds: Thompson v. 
Peebles, 85-418. 

The widow of the party upon whose land the charge is placed is not necessary party to an 
action brought to recover the sum charged: Ruffin v. Cox, 71-253. The dower in the land 
charged with the payment of a certain sum cannot be called upon until it is ascertained that 
the remaining two-thirds and the reversion in the one-third assigned for dower is insufficient 
to pay off the encumbrance of owelty: Ibid. The existence of a life estate does not prevent 
bringing action for enforcement of charge: Newsome v. Harrell, 168-295. 


3223. Owelty to bear interest. The sums of money due from the more valua- 
ble dividends shall bear interest until paid. 
Rey., s. 2496; Code, s. 1899; 1868-9, c. 122, s. 8. 


For annotations as to owelty of partition and how to enforce payment, see sections 3215, 
3222. See Turpin v. Kelly, 85-399. 


3224. Owelty from infant’s share due at majority. When a minor to whom 
a more valuable dividend shall fall is charged with the payment of any sum, the 
money shall not be payable until such minor arrives at the age of twenty-one 
years, but the general guardian, if there be one, must pay such sum whenever 
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assets shall come into his hands, and in case the general guardian has assets which 
he did not so apply, he shall pay out of his own proper estate any interest that 
may have accrued in consequence of such failure. 

Rey., s. 2497; Code, s. 1900; 1868-9, ¢c. 122, s. 9. 

Section postpones collection of owelty only where parties to proceedings are infants; it does 
not apply where share, after division, descends to infant heirs of cwner: Powell v. Weathering- 
ton, 124-40. 

Section referred to in Jones v. Cameron, 81-154; Turpin v. Kelly, 85-399. 


3225. Partition where shareowners unknown or title disputed. If there are 
any of the tenants in common, or joint tenants, whose names are not known or 
whose title is in dispute, the share or shares of such persons shall be set off 
together as one parcel. If, in any partition proceeding, two or more appear as 
defendants claiming the same share of the premises to be divided, or if any part 
of the share claimed by the petitioner is disputed by any defendant or defend- 
ants, it shall not be necessary to decide on their respective claims before the 
court shall order the partition or sale to be made, but the partition or sale shall 
be made, and the controversy between the contesting parties may be afterwards 
decided either in the same or an independent proceeding. 

Rey., ss. 2491, 2511; Code, s. 1894; 1868-9, c. 122, s. 3; 1887, c. 284, ss. 2, 4. 

See cases under section 3222 ante. 


3226. Dower claims settled on partition; dower valued. When there is dower 
or right of dower on any land, petitioned to be sold or divided in severalty by 
actual partition, the woman entitled to dower or right of dower therein may join 
in the petition. The land to be divided in severalty shall be allotted to the 
tenants in common, or joint tenants, subject to the dower right or dower, and 
either may be asked and assigned at the same time that partition thereof is made 
and by same commissioners. On a decree of sale, the interest of one-third of 
the proceeds shall be secured and paid to her annually; or in lieu of such annual 
interest, the value of an annuity of six per cent on such third, during her prob- 
able life, shall be ascertained and paid to her absolutely out of the proceeds. 

Rey., s. 2517; Code, s. 1909; 18938, c. 341; 1868-9, c. 122, s. 18. 

Where there is a petition to sell land for partition, and one of the defendants is a widow 


entitled to dower and the other defendants are infants, the dower should be assigned before 
the land is sold: Seaman v. Seaman, 129-293. 

Practice in partition where widow entitled to dower in the land: Winstead and Pass, ex 
parte, 92-703; Dudley v. Tyson, 167-67. 

Widow entitled to dower in land and administratrix of tenant in common are necessary 
parties to petition for partition: Gregory v. Gregory, 69-522. 

In partition, dower may be assigned in the land partitioned: Baggett v. Jackson, 160-26. 
The proceeding for dower cannot be attacked collaterally in a partition proceeding: Ibid., 
citing Tyson v. Belcher, 102-112, and Coffin v. Cook, 106-376. 


3227. Partial partition; balance sold or left in common. In all proceedings 
under this chapter actual partition may be made of a part of the land sought 
to be partitioned and a sale of the remainder, or a part only, of any land held by 
tenants in common, or joint tenants, may be partitioned and the remainder held 
in cotenancy. 

Rey., s. 2506; 1887, c. 214, s. 1. 

Part of land may be sold for partition and part divided: Taylor v. Carrow, 156-6. 

This does not authorize a sale of a fractional part of the land, leaving the rest to be held in 


common: Patillo v. Lytle, 158-92. 
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3228. Report of commissioners; contents; filing. The commissioners, within a 
reasonable time, not exceeding sixty days after the notification of their appoint- 
ment, shall make a full and ample report of their proceedings, under the hands 
of any two of them, specifying therein the manner of executing their trust and 
describing particularly the land or parcels of land divided, and the share allotted 
to each tenant in severalty, with the sum or sums charged on the more valuable 
dividends to be paid to those of inferior value. The report shall be filed in the 
office of the superior court clerk. 

Rey., s. 2494; Code, s. 1896; 1868-9, ce. 122, s. 5. 


Two commissioners signing the report is sufficient: Thompson v. Shemwell, 93-224; Sim- 
mons vy. Foscue, 81-86. When commissioners to partition land make and file their report their 
duties are ended, and they are functi officio, unless they act under a new order of the court: 
Clinard v. Brummell, 130-547. 

Clerk has jurisdiction to correct mistakes in partition proceedings where no equitable in- 
gredient involved: Wahab v. Smith, 82-229. As to remedy for the correction of a mistake in 
running a dividing line after final judgment in partition has been entered, see Thomson v. 
Shemwell, 89-283. 

As to owelty of partition, see section 3222. 


EXCEPTIONS TO REPORT; HEARING AND CONFIRMATION. Exceptions to report 
of commissioners appointed to make partition of land must be filed within twenty days after 
report is filed: Floyd v. Rook, 128-10. 

Exceptions to commissioner’s report, backed by affidavits of inequality in division upon 
which a motion for redivision is based, do not raise issues of fact for trial by jury, but ques- 
tions of fact to be determined by court: McMillan v. MeMillan, 123-577; Beckwith, ex parte, 
124-111. 

Where commissioners appointed were ordered to report evidence taken before them and their 
findings of fact, and failed to do so, it was error to confirm their report as to division of lands 
in the face of an exception thereto on the ground that they ignored order of court: Pipkin 
vy. Pipkin, 120-161. The omission by the commissioners to state affirmatively that allotments 
in their opinion, were equal in value, affects the substantial rights of the parties; and clerk 
or judge may set it aside with directions either that commissioners make a reallotment or 
that others be appointed to do so: Skinner v. Carter, 108-106. 

On hearing exceptions to report of commissioners, court should hear evidence impeaching 
fairness of partition, and set same aside if evidence sufficient: Simmons v. Foscue, 81-86. Re- 
fusal of court to hear affidavits upon motion to confirm report is a matter of discretion and 
not reviewable: Skinner v. Carter, 108-106. And appeal from an order setting aside report 
will not be dismissed as premature: Skinner v. Carter, 108-106. From an order of clerk set- 
ting aside report and ordering redivision, an appeal lies to the judge, and if no error in law 
is committed, decision of judge cannot be reversed: McMillan v. MeMillan, 123-577; Simmons 
v. Foscue, 81-86. 

Case where claimed wrong land was divided: Wright v. McCormick, 69-14. 


ATTACKING THE PROCEEDINGS. As to attacking partition proceedings for irregu- 
larity, see Rose v. Davis, 140-269. 

Where infant defendants are served with summons in proceedings for partition and guardian 
ad litem is appointed, judgment affirming sale cannot be set aside in collateral proceeding for 
alleged fraud or irregularity: Smith v. Gray, 116-311. 

In an action to set aside partition proceedings where no fraud was alleged to have taken 
place and the facts alleged as ground for setting aside should have been known-at time of 
proceedings, plaintiffs are estopped, and equity will not aid them, although some of present 
plaintiffs, at time of partition, were under disability: Grantham y. Kennedy, 91-148. 

Decrees set aside for inequality at instance of defendant served by publication: Rhodes v. 
Rhodes, 125-191. 

Where proceedings had been begun and guardian ad litem appointed for infants, and all 
steps had been taken except the signing of the final decree, the infants, having come of age 
in the meantime, could not reopen the cause: Williams v. Williams, 94-732. 


1344 


3229 PARTITION—Arr. 1 Ch. 63 


A direct proceeding to attack a judgment in partition for fraud can be brought by a motion 
in the cause: Murray v. Southerland, 125-177; Rhodes v. Rhodes, 125-193; Tuttle v. Tuttle, 
146-484; Turner v. Davis, 163-38. 

A decree in partition proceedings reciting that it was rendered on the merits will not be 
construed to be a judgment of nonsuit because it orders that petition be dismissed: Weeks 
v. MePhail, 129-73. 

The clerk may correct a mistake in making a premature order of partition by revoking the 
order and docketing the case in superior court: Little v. Duncan, 149-84. 


3229. Map embodying survey to accompany report. The commissioners are 
authorized to employ the county surveyor or, in his absence or if he be con- 
nected with the parties, some other surveyor, who shall make out a map of the 
premises showing the quantity, courses and distances of each share, which map 
shall accompany and form a part of the report of the commissioners. 

Rev., s. 2498; Code, s. 1895; 1868-9, c. 122, s. 4. : 


3230. Confirmation and impeachment of report. If no exception to the report 
of the commissioners is filed within twenty days, the same shall be confirmed. 
Any party after confirmation may impeach the proceedings and decrees for 
mistake, fraud or collusion by petition in the cause: Provided, innocent pur- 
chasers for full value and without notice shall not be affected thereby. 

Rey., s. 2494; Code, s. 1896; 1868-9, c. 122, s. 5. 

See cases under section 3228. 


3231. Report and confirmation enrolled and registered; effect. Such report, 
when confirmed, together with the decree of confirmation, shall be enrolled and 
certified to the register of deeds and registered in the office of the county where 
such real estate is situated, and shall be binding among and between the claim- 
ants, their heirs and assigns. 

Rey., s. 2495; Code, s. 1897; 1868-9, c. 122, s. 6. 


A decree in partition operates as an estoppel upon parties and privies: Nobles v. Nobles, 
177-243; Olds v. Cedar Works, 173-161; Propst v. Caldwell, 172-594; Weston v. Lumber Co., 
162-165; s. ¢., 169-398; Buchanan v. Harrington, 152-333; Weeks v. McPhail, 129-73. It is 
binding on parties thereto as against an after-acquired title: Carter v. White, 134-466—but 
not as to matters not adjudicated in the proceeding, Gillam v. Hdmonson, 154-127. 

One who joins an infant in a petition for partition is bound by the judgment, though it is 
not approved by the judge: Lindsay v. Beaman, 128-189. The proceedings are admissible in 
evidence though not properly recorded: Ibid. Record of partition is color of title: Ibid. 

No title passes by the decree, only unity of possession is dissolved and title vests in sever- 
alty: Carter v. White, 131-16; Harrington v. Rawls, 131-39; Lindsay v. Beaman, 128-189. A 
deed in partition conveys no title, but only severs the unity of possession: Stallings v. Walker, 
176-321; Weston v. Lumber Co., 162-165. 

When land is incorporated in a petition and assigned in partition, with the knowledge and 
consent of parties, an administrator of one of the parties is estopped to deny that the land 
was so included: Lindsay v. Beaman, 128-189. 

When there has been a partition of land among the heirs of ancestor, as tenants in common, 
they hold by descent and not by purchase: Carson v. Carson, 122-645; Harrison vy. Ray, 108-215. 

When the report of commissioners is filed, confirmed and registered, they cannot change it 
without order of court: Clinard v. Brummel, 130-547. 

When the report is registered and the record is destroyed and it is registered again under 
section 366, a certified copy is color-of title: Hill v. Lane, 149-267. 

A decree in partition reciting that it was rendered on the merits will not be construed as a 
judgment of nonsuit because it orders that petition be dismissed: Weeks v. McPhail, 129-73. 


3232. Clerk to docket owelty charges; no release of land and no lien. In case 
owelty of partition is charged in favor of certain parts of said land and against 
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certain other parts, the clerk shall enter on the judgment docket the said 
owelty charges in like manner as judgments are entered on said docket, persons 
to whom parts are allotted in favor of which owelty is charged being marked 
plaintiffs on the judgment docket, and persons to whom parts are allotted against 
which owelty is charged being marked defendants on said docket; that said entry 
on said docket shall contain the title of the special proceeding in which the land 
was partitioned, and shall refer to the book and page in which the said special 
proceeding is recorded; that when said owelty charges are paid, said entry upon 
the judgment docket shall be marked satisfied in like manner as judgments are 
eanceled and marked satisfied; and the clerk shall be entitled to the same fees 
for entering such judgment of owelty as he is entitled to for docketing other 
judgments: Provided, that the docketing of said owelty charges as hereinbefore 
set out shall not have the effect*of releasing the land from the owelty charged in 
said special proceeding: Provided, any judgment docketed under this section 
shall not be a lien on any property whatever, except that upon which said owelty 
is made a specific charge. 
LOM Co mS aple 


Art. 2. Partition Sates or Reat Property 


3233. Sale in lieu of partition. Whenever it appears by satisfactory proof that 
an actual partition of the lands cannot be made without injury to some or all of 
the parties interested, the court shall order a sale of the property described in 
the petition, or any part thereof. 

Rey., s. 2512; Code, ss. 1904, 1921; 1868-9, c. 122, ss. 13, 31. 

Right to actual partition exists where a division can be made without injury to the interests 
of the parties: Gillespie v. Allison, 115-548—if division cannot be made without such injury, 
the court should order a sale, Holt v. Couch, 125-456; Bragg v. Lyon, 93-153; Trull v. Rice, 
85-327; Gregory v. Gregory, 69-522. 

Whether there should be actual partition or a sale is a question of fact to be decided by the 
court: Vanderbilt v. Roberts, 162-273; Taylor v. Carrow, 156-6; Ledbetter v. Pinner, 120-455. 
On appeal to the judge, he may render judgment or remand the case to the clerk for proper 
order: Ledbetter v. Pinner, 120-456. 

In a petition for sale, if one of defendants is a widow entitled to dower and other defend- 
ants are infants, dower should be assigned before sale: Seaman v. Seaman, 129-293. 

A petition to sell land for assets amounts to notice to a purchaser under a proceeding by 
heirs for sale for partition: Harris v. Davenport, 132-697. 


3234. Remainder or reversion sold for partition; outstanding life estate. The 
existence of a life estate in any land shall not be a bar to a sale for partition of 
the remainder or reversion thereof, and for the purposes of partition the tenants 
in common or joint tenants shall be deemed seized and possessed as if no life 
estate existed. But this shall not interfere with the possession of the life tenant 
during the existence of his estate. 

Rey., 8. 2508; 1887, c. 214, s. 2. 

Under this section a remainderman or reversioner after a life estate may have partition 
either by actual division or by sale: Baggett v. Jackson, 160-26; Gillespie v. Allison, 115-542. 
But this does not apply to contingent remainders or other future conditional interests unless 
all persons who may by any possibility be interested unite in asking for the decree: Aydlett 
v. Pendleton, 111-28; see section 1744. 

This applies to vested interests: Vinson v. Wise, 159-653—but not when it appears that life 
tenant has right to control, Makely v. Shore, 175-121. 
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Where land subject to estate during widowhood was sold for partition, the proceeds could 
not be divided between widow and remaindermen, against the will of remaindermen, but would 
remain as real estate until the termination of estate during widowhood: Gillespie v. Allison, 
117-512. 


3235. Life tenant as party; valuation of life estate. In all proceedings for 
partition of land whereon there is a life estate, the life tenant may join in the 
proceeding and on a sale the interest on the value of the share of the life tenant 
shall be received and paid to such life tenant annually; or in lieu of such annual 
interest, the value of such share during the probable life of such life tenant 
shall be ascertained and paid out of the proceeds to such life tenant absolutely. 

Rey., s. 2509; 1887, c. 214, s. 3. 


See section 3226. This section does not apply to an estate during widowhood: Gillespie v. 
Allison, 117-512. That one of tenants is seized of estate for life and the others are seized in 
fee is no bar to action for partition: McEachern v. Gilchrist, 75-196. 

Where land is held in trust to allow the daughter to occupy and enjoy rents for life, with 
power of sale for reinvestment, with remainder over, upon a sale made the daughter is not 
entitled to have the life estate valued and paid over in money: Braddy v. Dail, 156-30. 


3236. Sale of standing timber on partition; valuation of life estate. When two 
or more persons own, as tenants in common, joint tenants, or copartners, a tract 
of land, either in possession, or in remainder or reversion, subject to a life 
estate, on which there may be standing timber trees, a sale of said timber trees, 
separate from the land, may be had upon the petition of one or more of said 
owners, or the life tenant, for partition among the owners thereof, including the 
life tenant, upon such terms as the court may order, and under like proceedings 
as are now prescribed by law for the sale of land for partition: Provided, that 
when the land is subject to a life estate, the life tenant shall be made a party to 
the proceedings, and shall be entitled to receive his portion of the net proceeds 
of sales, to be ascertained under the mortuary tables established by law. 

Rey., s. 2510; 1895, ec. 187. 


3237. Sale of mineral interests on partition. In case of the partition of min- 
eral interests, in all instances where it is made to appear to the court that it 
would be for the best interests of the tenants in common, or joint tenants, of 
such interests to have the same sold, or if actual partition of the same cannot be 
had without injury to some or all of such tenants (in common), then it is lawful 
for and the duty of the court to order a sale of such mineral interests and a divi- 
sion of the proceeds as the interests of the parties may appear. 

Rev., s. 2507; 1905, c. 90, s. 2. 


3238. Sale of land required for public use on cotenant’s petition. When the 
lands of joint tenants or tenants in common are required for public purposes, 
one or more of such tenants, or their guardian for them, may file a petition 
verified by oath, in the superior court of the county where the lands or any part 
of them lie, setting forth therein that the lands are required for public purposes, 
and that their interests would be promoted by a sale thereof. Whereupon the 
court, all proper parties being before it, and the facts alleged in the petition 
being ascertained to be true, shall order a sale of such lands, or so much thereof 
as may be necessary, in the manner and on the terms it deems expedient. The 
expenses, fees and costs of this proceeding shall be paid in the discretion of the 
court. 

Reyv., s. 2518; Code, s. 1907; 1868-9, c. 122, s. 16. 
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3239. Manner and terms of partition sale. The sale shall be made by some per- 
son appointed by the court, on such terms as to size of lots, place or manner 
of sale, time of credit and security for payment of purchase money, as may be 
most advantageous to the parties concerned. 

Rev., s. 2512; Code, ss. 1904, 1921; 1868-9, c. 122, ss. 13, 31. 

The court has power to order a private sale under proper circumstances: Ryder v. Oates, 
173-569; Thompson yv. Rospigliosi, 162-145—and this may be by first directing a sale and 


authorizing a private bid, or by recognizing a bid already made: Wooten v. Cunningham, 
171-123. 


3240. Notice of partition sale. The notice of sale, under this proceeding, shall 
be the same as required by law on sales of real estate by sheriff under execution. 

Rey., s. 2514; Code, s. 1905; 1868-9, ec. 122, s. 14. 

See section 687 et seq. 


3241. Title made to purchaser; effect of deed. On the coming in of the report 
of sale, and confirmation thereof, and payment of the purchase money, the title 
shall be made to the purchaser or purchasers at such time and by such person as 
the court may direct, and in all cases where the persons in possession have been 
made parties to the proceeding, the court may grant an order for possession. 
And the deed of the officer or person designated to make such sale shall convey 
to the purchaser such title and estate in the property as tenants in common, or 
joint tenants, had. 

Rey., s. 2512; Code, ss. 1904, 1921; 1868-9, c. 122, ss. 18, 31. 

Until confirmation is made no title vests in purchaser, though deed is executed: Patillo v. 
Lytle, 158-92; Taylor v. Carrow, 156-6. A commissioner’s deed in a sale for partition conveys 
only such title as the tenants in common had: Jordan y. Faulkner, 168-466. 

When a nonresident minor is a party, represented by guardian, and the proceedings are 
regular, the purchaser at partition sale gets a good title: Credle v. Baugham, 152-18. 

When commissioner is ordered to make deed to purchaser upon payment of purchase money, 
it means when the money is actually paid: Taylor v. Carrow, 156-6; Macay, ex parte, 84-59. 
The absence of the word ‘‘commissioner’’ after the signature to a deed does not affect its 
validity: McLean v. Patterson, 84-429. 

When land is ordered to be sold at judicial sale, it is under control of court until title is 
made to purchaser under order of court: Kemp v. Kemp, 85-491; Lord v. Meroney, 79-14. A 
payment made by purchaser to the guardian of one of the tenants in common is proper: 
Howerton v. Sexton, 104-75. 

An innocent purchaser will be protected if it appears that the court had jurisdiction of the 
parties and the subject-matter: Rackley v. Roberts, 147-201. 

Where purchaser complied with terms of sale and deed was made to his wife and registered, 
though bid was not assigned, creditors cannot have wife declared a trustee for husband, in 
absence of fraud or preéxisting debts: Evans v. Cullens, 122-55. 


- 3242. Who appointed to sell. The court may authorize any officer thereof, or 
any other competent person, to be designated in the decree of sale, to sell the 
real estate under this proceeding; but no clerk of any court shall appoint him- 
self or his deputy to make sale of real property or other property in any pro- 
ceeding before him. 

Rey., 8. 2518; Code, s. 1906; 1868-9, c. 122, s. 15; 1899, c. 161. 

Clerk should not appoint himself commissioner to sell: Hvans v. Cullens, 122-55. 


3243. Report of sale; filing; confirmation and impeachment. Such officer or 
person shall file his report of sale, giving full particulars thereof, within ten days 
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after the sale, in the office of the clerk of the superior court, and if no exception 
thereto is filed within twenty days, the same shall be confirmed. Any party, 
after the confirmation, shall be allowed to impeach the proceedings and decrees 
for mistake, fraud or collusion, by petition in the cause: Provided, innocent pur- 
chasers for full value and without notice shall not be affected thereby. 

Rey., s. 2513 ; Code, s. 1906; 1899, c. 161; 1868-9, c. 122, s. 15. ’ 


See section 3228. 

Until there has been a final decree of confirmation, the court may in a proper case make an 
order for partition or sale: Taylor v. Carrow, 156-6. 

The court may set aside a sale for partition where it appears that the commissioner failed 
to comply with order of court as to terms, and where there was a mistake as to the area of the 
land: Blue v. Blue, 79-69. 

No notice to the parties is required for confirmation, but the sale is confirmed unless objec- 
tion is made or advanced bid filed within twenty days: Upchurch v. Upchurch, 173-88. 

A resale will be ordered when the first sale is made under circumstances calculated to arouse 
suspicion: Camp Mfg. Co. yv. Liverman, 123-7. A tenant in common in control of premises, 
if appointed commissioner to sell, cannot purchase directly or indirectly at such sale: Tuttle 
v. Tuttle, 146-484. 

That next friend of an infant has an adverse interest will not be sufficient to disturb the 
decree, unless fraud is shown: Ivey v. McKinnon, 84-651. An infant, after coming of age, 
may ratify an irregular sale by accepting the benefits: Smith v. Gray, 116-311. It is not im- 
proper for a guardian to purchase at partition sale of ward’s land when he is a cotenant and 
it is necessary to protect his interest: Credle v. Baugham, 152-18. 

It is within the discretion of the court to order a resale upon an advanced bid of ten per 
cent: Sutton v. Craddock, 174-274; Upchurch v. Upchurch, 173-88; Thompson v. Rospigliosi, 
162-145; Uzzle vy. Weil, 151-131. See section 2591. 

The time required for filing objections applies to public and private sales ordered by the 
court: Thompson vy. Rospigliosi, 162-145—and this does not interfere with the power of the 
court to set aside the sale and order a resale upon an advanced bid, Upchurch v. Upchurch, 
173-88; Ex parte Garrett, 174-343. 

An unregistered deed made by some of the tenants in common is not good as against a deed 
by the same parties and for the same interest, subsequently made and registered, after decree 
of sale but before confirmation: McLean y. Leitch, 152-266. 

Proceedings hereunder cannot be attacked collaterally, but it must be by petition or motion 
in the cause: Patillo v. Lytle, 158-92; Campbell v. Farley, 158-42; Bailey v. Hopkins, 152-748; 
Hargrave v. Wilson, 148-439; Rackley v. Roberts, 147-201; Tuttle v. Tuttle, 146-484; Rhodes 
v. Rhodes, 125-193; Murray v. Southerland, 125-175; Smith v. Gray, 116-311; Wilson v. 
Chichester, 107-386. 

Judgment on purchase-money note may be had by motion in the cause: Lord v. Beard, 79-5. 


3244. Shares in proceeds to cotenants secured. Upon confirmation of the re- 
port, the court shall secure to each tenant in common, or joint tenant, his ratable 
share in severalty of the proceeds of sale. 

Rey lpia > Code. s, L921 -31868-9, erl22 7s 31. 


3245. Shares to persons unknown or not sui juris secured. When a sale is 
made under this chapter, and any party to the proceedings be an infant, a mar- 
ried woman, non compos mentis, imprisoned, or beyond the limits of the state, 
or when the name of any tenant in common is not known, it is the duty of the 
court to decree the share of such party, in the proceeds of sale, to be so invested 
or settled that the same may be secured to such party or his real representative. 

Rey., s. 2516; Code, s. 1908; 1887, c. 284, s. 3; 1868-9, c. 122, s. 17. 

Administrator of a deceased ward is not entitled to recover, in an action against the admin- 
istrator of the deceased guardian, moneys which came into the guardian’s hands as proceeds 


of real estate belonging to ward sold under a decree of court for partition: Allison vy. Robin- 


son, 78-222. 
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Purchaser for value without notice is not affected by failure of court to retain and invest 
funds to protect right of unknown persons: Lawrence v. Hardy, 151-123. 

In case of persons under disability the conversion from realty to personalty by sale for 
partition does not take effect until the parties entitled can exercise their right of election: 
McLean v. Leitch, 152-266; Hall v. Short, 81-273—as to others not under disability the con- 
version takes effect from confirmation of the sale, Ibid. 


Art. 3. Partition or Lanps 1n Two StTatss 


3246. Petition to partition lands in two states descended or devised. Whenever 
on the death of any person his lands in this state, and in another state, descend 
or are devised to several persons, who, by the law of this and the other state, 
hold in the lands undivided estates as tenants in common, or by any other undi- 
vided tenancy, and such heirs or devisees cannot, without suit, have partition for 
want of consent, or because of inability in any of the cotenants, then, if such 
deceased person was at the time of his death a resident of the state, or not then 
a resident of any of the states in which his lands lie, and in the last case the 
most valuable part of such lands lie in this state, such heir or devisee, or any 
person claiming under him, may file a petition in the superior court for the 
county where the deceased resided at his death, or where any part of the land 
lies in this state, setting forth all the lands in which the plaintiff has an undi- 
vided estate, without and within the state, described by their names and bound- 
aries, or by the adjoining tracts, and also the estate the deceased had in them, 
and the supposed value of the lands in each: state, and the share, in severalty, 
to which the plaintiff and each of his cotenants is entitled under the laws of the 
several states, and praying for partition to be made of all the tracts, according 
to their respective interests. The material facts set forth in the petition shall 
be verified by the affidavit of the plaintiff or his guardian, or other person, at 
the discretion of the court; and all persons concerned in interest in the lands 
shall be made parties, according to the practice of the superior court in this state. 

Rey., s. 2499; Code, s. 1911; 1868-9, c. 122, s. 20. 


3247. Court may decree partition. On the hearing of the petition, the court 
may decree a partition; and shall allot in severalty to each tenant his just share 
of the lands, according to the value of his interest in the same, by the laws of the 
several states in which they are situated. 

Rey., s. 2500; Code, s. 1912; 1868-9, c. 122, s. 21. 


3248. Commissioners appointed; how partition made; report and confirmation. 
The court making such decree shall issue a commission to three respectable free- 
holders in this or any other state where any part of the land may lie, uncon- 
nected by blood or interest with the parties, directing them or a majority of them 
to make partition between the cotenants, plaintiffs and defendants in said peti- 
tion, and to assign each his respective share in the value, in severalty, in any 
tract or tracts, in any or all the states. Before making the allotment the com- 
missioners shall make a valuation of all the lands held by the cotenants in all 
the said states; and where they cannot, without injury to the value of some 
shares, make an exact division of the lands, they shall charge the more valuable 
dividends with money to be paid to the tenants of a less valuable dividend to 
make equality of partition. They shall report their proceedings as they may 
be directed, and the report shall contain a valuation of all the estate in this and 
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the other states, and the division among the cotenants according to such valua- 
tion. The court may confirm such report, or on sufficient cause shown may cor- 
rect and alter, or set it aside and order a new commission. 

Rev., s. 2501; Code, s. 1913; 1868-9, c. 122, s. 22. 


3249. Provisions as to owelty. Where any sum is charged on a more valuable 
dividend, it shall be a charge on the land into whose hands soever it may come, 
although it may be taken without notice, and shall bear interest at a rate not 
greater than allowed in this state. The tenant of the larger dividend may dis- 
charge himself from accruing interest by paying the whole amount due at any 
time. The court may direct, if the tenant taking such a dividend is an infant, 
that the sum charged shall not be paid till a future day. 

Rey., s. 2501; Code, s. 19138; 1868-9, ce. 122, s. 22. 


3250. Final decree; enrollment and registry; service on parties; effect. The 
court shall, upon the confirmation of any report of the commissioners, make a 
final decree. And where all the parties are within the jurisdiction of this court, 
the court shall, by the usual proceedings, direct and compel the parties to exe- 
eute and deliver deeds and assurances, sufficient, by the laws of this state 
and the other states, to give the partition full force and validity in all the states; 
and in case any of the parties are under such disabilities that they cannot 
execute such assurances, or are without the jurisdiction of the court, then the 
court, upon receiving evidence from the plaintiff that, by a law of the other 
state in which lie the parts of the lands described in the petition to be without 
this state, the decree can have effect thereon, shall direct the decree to be enrolled, 
and a copy of it shall be registered in the register’s office of all the counties 
within this state where any of the lands lie; and a copy shall also be furnished 
to the plaintiff or other party interested, duly certified, to the end that, as to the 
lands without this state, it may be carried into effect in the state in which the 
said lands may be, in such manner as said state may direct; and on satisfactory 
evidence being made to the court in this state that the decree may have full 
effect by the law of such other state, the court in this state shall by its decree 
declare the partition in the land in this state to be final and conclusive. The 
decree shall be firm and irreversible, as hereinafter provided; and shall, on 
registration as aforesaid, pass to the tenants the title in severalty to the lands 
in this state in the same manner as if all the land mentioned in the decree were 
situate within this state. 

Rey., s. 2501; Code, s. 19133; 1868-9, c. 122, s. 22. 


3251. Effectuating decree of sister state; enrollment; registry and confirma- 
tion; effect. Where real estate may be partly in this state and partly in another 
state, and the deceased person from whom it was derived by descent or devise 
was, at the time of his death, a resident of some other state, or was a resident of 
none of the states in which he held lands, and in this last case the lands of which 
he was seized in this state were of less value than the lands of which he was seized 
in any other state, the courts of the state in which such deceased person had his 
residence at his death, or in which he held lands of greater value than those he 
held in this state, shall have full power and authority, under any law passed by 
the legislature of such state substantially in accordance with the provisions 
herein made on this subject, to decree partition of the lands in this state, together 
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with those within such other state, in the same manner as if the whole real estate 
were within the jurisdiction of such court, and in the same manner as the courts 
in this state are directed and authorized to do by the preceding section, as to - 
the lands of deceased persons resident here at their death, or leavisig lands of 
greater value here than in any other state. In case any person having an 
interest in the final decree, made as aforesaid in another state, as to lands in this 
state, shall, within twelve months after the same may be entered up in the courts 
of said state, produce the records and proceedings of such courts of record duly 
certified to a superior court of any county in this state where any of the lands 
of this state lie, the court, on petition ex parte in such case, shall order such pro- 
ceedings to be entered of record in the court of this state, and order that the said 
decree shall be of the same force and validity as if it had been a decree of the 
court in this state in which the petition is filed, upon a petition and regular 
proceedings had thereon, and the decree of the court of such other state, and the 
proceedings on it by petition in the superior court in this state confirming it 
and giving it validity, being enrolled in the said court of this state and registered 
in all the counties where the lands lie in this state, shall pass the lands in this 
state, according to the decree, and shall vest estates in severalty therein declared, 
as to said lands, in the same manner and with the same effect in law as if the 
lands in this state had been so allotted on a petition for partition, according to 
the provisions of the former sections of this chapter. 
Rey., s. 2502; Code, s. 1914; 1868-9, c. 122. s. 23. 


3252. When court may decide whether statute passed in another state. Where 
a copy of a decree and proceedings of a suit in any other state are produced, as 
in the preceding section, and also when it is necessary for a superior court to be 
certified that its decree of a partition of lands without this state and within the 
territory of another state can have effect herein, it is competent for the judge 
of the superior court before which the existence of a law in such other state is 
to be proved, to decide whether any act of the legislature of such state has been 


passed. 
Rev., s. 2508 ; Code, s. 1915; 1868-9, c. 122, s. 24. 


Art. 4. Partirion oF PrrRsonsaL PROPERTY 


3253. Personal property may be partitioned; commissioners appointed. When 
any persons entitled as tenants in common, or joint tenants, of personal property 
desire to have a division of the same, they, or either of them, may file a petition 
in the superior court for that purpose; and the court, if it think the petitioners 
entitled to relief, shall appoint three disinterested commissioners, who, being first 
duly sworn, shall proceed within twenty days after notice of their appointment 
to divide such property as nearly equal as possible among the tenants in com- 
mon, or joint tenants. 

Rev., s. 2504; Code, s. 1917; 1868-9, c. 122, s. 27. 

Remedy of a tenant in common to recover his interest in specific goods is by partition: Powell 
v. Hill, 64-169; Grim v. Wicker, 80-344. 

One tenant in common or joint owner of personal property cannot maintain action against 
other tenant or owner to recover exclusive possession of property: Thompson vy. Silverthorne, 
142-13, and cases cited. 

If, pending a proceeding for partition of personalty, defendant threatens destruction or 
removal of property, court on application might enjoin him or appoint receiver: Ibid. 
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3254. Report of commissioners. The commissioners shall report their proceed- 
ings under the hands of any two of them, and shall file their report in the office 
of the clerk of the superior court within five days after the partition was made. 

Rev., s. 2505 ;. Code, s. 1918; 1868-9, c. 122, s. 28. 

Section referred to in Best v. Dunn, 126-560; Clement v. Ireland, 129-222. 


3255. Sale of personal property on partition; report of officer. If a division 
of personal property owned by any persons as tenants in common, or joint ten- 
ants, cannot be had without injury to some of the parties interested, and a sale 
thereof is deemed necessary, the court shall order a sale to be made by some 
officer of the court or other competent person, who shall file his report of sale in 
the office of the clerk of the court within ten days after sale. 

Rey., Ss. 2519; Code, s. 1919; 1868-9, c. 122, s. 29. 


3256. Confirmation and impeachment of reports of commissioners or officer. If 
no exception to the report of the commissioners making partition, or to the 
report of the officer making sale, as the case may be, is filed within twenty days, 
the same shall be confirmed. Any party, after confirmation, shall be allowed to 
impeach the proceedings and decrees for mistake, fraud or collusion, by petition 
in the cause: Provided, innocent purchasers for full value and without notice 
shall not be affected thereby. 

Rey., ss. 2505, 2519; Code, ss. 1918, 1919; 1868-9, c. 122, ss. 28, 29. 


3257. Notice of sale of personal property. The sale shall be made after twenty 
days notice, by advertisement in three or more public places in the county, and 
shall be on such terms as the court may direct. 

Rey., s. 2520; Code, s. 1920; 1868-9, c. 122, s. 30. 

For compensation of commissioners under this chapter, see Salaries and Fees, s. 3895. 
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CHAPTER 64 


PARTNERSHIP 


LIMITED PARTNERSHIP. 


Purposes for which formed. 

General and special partners; liability. 
Certificates filed; contents. 

Certificates proved and registered. 
Affidavit as to cash payment. 

Probate and registration necessary. 

Effect of false statement. 

Terms of partnership published. 

Proof of publication. 

Requirements for renewals and continuances. 
Alterations deemed a dissolution. 

Name of firm. 

Actions as in general partnership. 

Special stock not withdrawn nor reduced. 
Depleted capital restored. 

Rights of special partner. 

Accounting inter se. 

Special partner as a creditor in insolvency. 
Notice of dissolution. 


SURVIVING PARTNERS. 


Surviving partner to give bond. 

Effect of failure to give bond. 

Surviving partner and personal representative make inventory. 
When personal representative may take inventory; receiver. 
Notice to creditors. 

Debts paid pro rata; liens. 

Effect of failure to present claim in twelve months. 
Procedure for purchase by surviving partner. 

Surviving partner to account and settle. 

Accounting compelled. 

Settlement otherwise provided for. 


Business UnNbDER ASSUMED NAME REGULATED. 


Certificate filed ; contents. 

Index of certificates kept by clerk. 

Corporations and limited partnerships not affected. 
Violation of article misdemeanor. 


Persons trading as “company” or “agent” to disclose real parties; married woman 


not disclosing a free trader. 


Art. 1. Limirep PartrnrErsHIpP 


Purposes for which formed. Limited partnerships for the transaction 
of any mercantile, manufacturing or mechanical business within the state may 
be formed by two or more persons, upon the terms and with the rights and 
powers and subject to the conditions and liabilities in this chapter; but its provi- 
sions shall not be construed to authorize any such partnership for the conducting 
of a banking or insurance business, other than writing or soliciting insurance. 


Rev., s. 2521; Code, s. 8088; 1860-1, c. 28. 
See Johnson v. Bernheim, 76-139, 86-339. 


Where liability of defendant, sued in a justice’s court as a general partner of a partnership 
to plaintiff, depended upon legal sufficiency of articles of limited partnership and 
matters connected with their registration and publication, and there being no equities to adjust, 


indebted 


justice had jurisdiction: Davis v. Sanderlin, 119-84. 
Section referred to in Supply Co. v. Lyon, 173-445. 
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3259. General and special partners; liability. Such partnerships may consist 
of one or more persons, who are general partners, and are jointly and severally 
responsible as partners are now by law, and of one or more persons, who contrib- 
ute in actual cash payments a specific sum as capital to the common stock, who 
are called special partners, and who are not liable for the debts of the partnership 
beyond the funds so contributed to the capital. 

Rey., s. 2522; Code, s. 3089; 1860-1, c. 28, s. 2. 


3260. Certificate filed; contents. The persons desirous of forming such part- 
nership must make and severally sign a certificate containing: First, the name or 
firm under which such partnership is to be conducted ; second, the general nature 
of the business to be transacted; third, the names of all the general and special 
partners interested therein, distinguishing which are general and which are 
special partners, and their respective places of residence; fourth, the amount of 
capital which each special partner has contributed to the common stock; fifth, 
the period at which such partnership is to commence and terminate. 

Rey., s.. 2523 ; Code, s. 3090; 1860-1, c. 28, s. 3. 


3261. Certificate proved and registered. The certificate must be acknowledged 
or proved before some one competent to take the probate of deeds and ordered 
registered in the same manner as provided for deeds, and must be registered in 
the county in which the principal place of business of such partnership is situ- 
ated. If the partnership has places of business in different counties, a tran- 
script of the certificate and acknowledgment certified by the register must be 
registered and filed in the register’s office of each of such counties. 

Rev., s. 2524; Code, ss. 3091, 3092; 1860-1, c. 28, ss. 4, 5. 


3262. Affidavit as to cash payment. At the time the certificate is ordered to 
be registered an affidavit of one or more of the general partners shall be made 
before the officer taking such acknowledgment, stating that the sums specified 
in the certificate to have been contributed by each of the special partners to the 
common stock have been actually in good faith paid in cash, and the affidavit so 
made shall be registered with the original certificate. 

Rev., s. 2525; Code, s. 3093 ; 1860-1, c. 28, s. 6. 


3263. Probate and registration necessary. No such partnership shall be 
deemed to have been formed until such certificate and affidavit have been made, 
- acknowledged, or proved, and registered as required in the preceding sections. 
Rey., s. 2526; Code, s. 3094; 1860-1, c. 28, s. 7. 


3264. Effect of false statement. If any false statement is made in such certifi- 
eate or affidavit, all the persons interested in such partnership shall be liable as 
general partners. 

Rey., s. 2527; Code, s. 3095; 1860-1, c. 28, s. 8. 


3265. Terms of partnership published. The terms of the partnership must be 
published immediately after its formation for six successive weeks, in at least 
one newspaper in the same county or near the place of said partnership business, 
and if such publication be not made, the partnership shall be deemed general. 

Rev., s. 2528; Code, s. 3096; 1860-1, c. 28, s. 9. 
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Publication of terms of partnership in a newspaper is indispensable in order to constitute a 
limited partnership; if such publication be omitted the partnership is general: Davis v. San- 
derlin, 119-84. See, also, Supply Co. vy. Lyon, 173-445. 


3266. Proof of publication. Affidavits of such publication, made by the pro- 
prietor of such newspaper in which the same is published, may be filed with the 
clerk of the superior court of the county in which such business is conducted, 
and shall be evidence of the fact. 

Rey., s. 2529; Code, s. 3097; 1860-1, c. 28, s. 10. 


3267. Requirements for renewals and continuances. Every renewal or con- 
tinuance of such partnership beyond the time originally fixed for its duration 
must be certified, acknowledged and registered, and an affidavit of a general 
partner made and filed, and notice given by publication as required for its origi- 
nal formation, and every such partnership which is otherwise continued must be 
deemed a general partnership: Provided, the affidavit herein required may state 
that the amount of cash therein specified had been originally paid in good faith, 
and that it is represented by goods or merchandise then on hand, and has not 
been impaired in the course of trade. 

Rey., s. 2580; Code, s. 3098; 1860-1, c. 28, s, 11. 


3268. Alteration deemed a dissolution. Every alteration which is made in 
the names of the partners, in the nature of the business, in the capital or shares 
thereof or in any other matter specified in the original certificate must be deemed 
a dissolution of the partnership; and any such partnership which is in any 
manner carried on after such alteration has been made must be deemed a gen- 
eral partnership, unless renewed as a special partnership, according to the pre- 
ceding sections. 

Rev., Ss. 25381; Code, s. 3099; 1860-1, c. 28, s. 12. 


3269. Name of firm. The business of the partnership must be conducted under 
a firm, in which the names of the general partners only are inserted, without the 
addition of the word ‘‘company’’ or any other general term, except the word 
‘*limited’’; and if the name of any special partner is used in the firm with his 
privity, he shall be deemed a general partner. 

Rey., Ss. 2532; Code, s. 3100; 1899, c. 75; 1860-1, c. 28, s. 13. 


3270. Actions as in general partnership. Suits in relation to the business of 
the partnership may be brought and conducted by and against the general part- 
ner in the same manner as if there was no special partner. 

Rey., s. 25383; Code, s. 3101; 1860-1, c. 28, s. 14. 


3271. Special stock not withdrawn nor reduced. No part of the sum which 
any special partner has contributed to the capital stock must be withdrawn by or 
paid to him in the shape of dividends, profits or otherwise, at any time during 
the continuance of the partnership ; but any partner may annually receive lawful 
interest on the sum so contributed by him, if the payment of such interest does 
not reduce the original amount of such capital; and if, after the payment of 
such interest, any profit remain to be divided, he may receive his portion of 
such profits. 

Rey., s. 25384; Code, s. 3102; 1860-1, c. 28, s, 15. 
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3272. Depleted capital restored. If it appears by the payment of interest or 
profits to any special partner that the original capital has been reduced, the 
partner receiving the same is bound to restore the amount necessary to make 
good his share of the capital without interest. 

Rev., s. 25385; Code, s. 3103; 1860-1, c. 28, s. 16. 


3273. Rights of special partner. A special partner may from time to time 
examine into the state and progress of the partnership concern; he may advise 
as to its management and act as attorney at law, but must not transact any other 
of the partnership business, nor be employed for that purpose as agent or other- 
wise; and if he interfere contrary to this section he is deemed a general partner. 

Rey., s. 2536; Code, s. 8104; 1860-1, c. 28, s. 17. 


3274. Accounting inter se. The general partners are liable to account to each 
other, and to the special partners, for their management of the partnership, as 
other partners. ; 

Rey., 8. 2587; Code, s. 3105; 1860-1, c. 28, s. 18. 


3275. Special partner as a creditor in insolvency. In case of the bankruptcy 
or insolvency of the partnership, no special partner, under any circumstances, 
is to be allowed to claim as a creditor until the claims of all the other creditors 
of the partnership are satisfied. 

Rev., s. 2538; Code, s. 3107; 1860-1, c. 28, s. 20. 


3276. Notice of dissolution. No dissolution of such partnership by the acts of 
the parties must take place before the time specified in the certificate of its for- 
mation, or in the certificate of its renewal, until a notice of its dissolution has been 
registered in the register’s office in which the original certificate was registered, 
and published once a week for four successive weeks in the nearest newspaper to 
each of the places where the partnership transacts its business. 

Rey., s. 25389; Code, s. 8108; 1860-1, c. 28; s. 21. 


Art. 2. Surviving PARTNERS 


3277. Surviving partner to give bond. Upon the death of any member of a 
partnership, the surviving partner shall, within thirty days, execute before the 
clerk of the superior court of the county where the partnership business was 
conducted, a bond payable to the state of North Carolina, with sufficient surety 
conditioned upon the faithful performance of his duties in the settlement of 
the partnership affairs. The amount of such bond shall be fixed by the clerk of 
the court; and the settlement of the estate and the liability of the bond shall be 
the same as under the law governing administrators and their bonds. 

TOMO CL les SSL, Aoeeks 


3278. Effect of failure to give bond. Upon the failure of the surviving part- 
ner to execute the bond provided for in the preceding section, the clerk of the 
superior court shall, upon application of any person interested in the estate of 
the deceased partner, appoint a collector of the partnership, who shall be gov- 
erned by the same law governing an administrator of a deceased person. 

1915, ¢, 227, s. 4. 
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3279. Surviving partner and personal representative make inventory. When 
a member of any partnership dies the surviving partner, within sixty days after 
the death of the deceased partner, together with the personal representative of 
the deceased partner, shall make out a full and complete inventory of the assets 
of the partnership, including real estate, if there be any, together with a schedule 
of the debts and liabilities thereof, a copy of which inventory and schedule shall 
be retained by the surviving partner, and a copy thereof shal! be furnished to 
the personal representative of the deceased partner. 

Rey., s. 2540; 1901, c. 640. 


This section is not retroactive: Bank v. Hodgin, 129-247. 

Death of a partner, in absence of any stipulation in an agreement to the contrary, works an 
immediate dissolution, and title to assets vests in surviving partner, impressed with a trust 
to close up partnership business, pay debts, and turn over to his personal representative the 
share of deceased partner: Walker y. Miller, 139-448; Sherrod v. Mayo, 156-144; Weisel v. 
Cobb, 114-22. 

After dissolution of firm by death of one of the partners, it is the duty of the surviving 
partner to settle up the joint estate in the manner most conducive to the interest of all con- 
cerned: Calvert v. Miller, 94-600; Hodgin v. Bank, 128-110. 

An arrangement between distributees and legatees to permit their property, with consent 
and codperation of personal representatives of deceased partners, to remain in common and to 
be used for their joint benefit, adopting name of old firm, constitutes a partnership: Walker 
v. Miller, 139-448. 

Surviving partner who assigns partnership property of insolvent firm to pay his own debts 
pro rata with those of firm cannot be allowed to testify that he did not thereby intend to 
defraud firm creditors: Commission Co. v. Porter, 122-692. 

Where one of the members of a firm was constituted as general managing agent by the 
articles of partnership, and upon the death of one partner, his executor consented to a con- 
tinuance of the business: Held, that manager became agent of the executor, as well as of the 
other surviving members: Patterson v. Lilly, 90-82. 

In an action for goods sold to a firm, the testimony of one partner, who admitted his liability 
by failing to answer, that the goods were furnished by the plaintiff on the order of the firm, 
is not competent as against the executor of the deceased partner or as against the firm: Moore 
vy. Palmer, 132-969; Fertilizer Co. v. Rippy, 124-643. 

Notice of dissolution is not necessary to prevent liability for future contracts attaching to 
estate of deceased or surviving partner: Bank v. Hollingsworth, 135-556. 

Where an administrator of one alleged to have been a partner in a certain concern is sued 
upon a partnership obligation, the surviving partner is incompetent to testify that defendant’s 
intestate was a partner: Moore v. Palmer, 132-969; Fertilizer Co. v. Rippy, 124-643, 123-656; 
Lion v. Pender, 118-147; Sykes v. Parker, 95-232. 


3280. When personal representative may take inventory; receiver. If the sur- 
viving partner neglect or refuse to have sueh inventory made, the personal rep- 
resentative of the deceased partner may have the same made in accordance 
with the provisions of the preceding section. Should any surviving partner 
fail to take such an inventory or refuse to allow the personal representative of 
the deceased partner’s estate to do so, such personal representative of the deceased 
partner’s estate may forthwith apply to a court of competent jurisdiction for 
the appointment of a receiver for such partnership, who shall thereupon proceed 
to wind up the same and dispose of the assets thereof in accordance with law. 

Rey., s. 2541; 1901, c. 640, s. 2. 

An assignment by a surviving partner of an insolvent firm for an indefinite term, assignee to 
have right to employ servants and to replenish stock and out of proceeds to pay firm debts and 
also to pay individual debts of survivor pro rata, is fraudulent as against creditors: Commis- 
sion Co. v. Porter, 122-692—a receiver might be appointed to administer partnership assets, 


though deed was not set aside, Ibid. 
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Where surviving partner conveyed assets to assignee to settle estate, it was duty of assignee, 
notwithstanding a contrary custom in the town where the business had been conducted, to 
charge and collect interest on all good overdue accounts from the end of a year after dissolu- 
tion of partnership, and is liable to surviving partner for his failure to do so: Weisel vy. Cobb, 
118-11. Assignee is chargeable with interest on moneys of a partnership collected by him for 
the surviving partner and kept after twelve months from the time he assumed the trust until 
he disbursed it: Ibid. Compensation of assignee of a surviving partner appointed to settle 
partnership: Ibid. 

In case of danger of misapplication by surviving partner of partnership funds, courts may, 
in behalf of representatives of a deceased partner, restrain by injunction surviving partner 
from such acts or grant other proper relief: Hodgin v. Bank, 128-111. 

Where surviving partner is appointed receiver of firm, he cannot maintain an action against 
one who, as surety and for accommodation of deceased partner, endorsed latter’s note, which 
was discounted by the firm, if it appear that the assets of the partnership are sufficient to pay 
its debts and leave a surplus, against deceased partner’s share of which the note can be 
charged: Patton v. Carr, 117-176. 


3281. Notice to creditors. Every surviving partner, within thirty days after 
the death of the deceased partner, shall notify all persons having claims against 
the partnership which were in existence at the time of the death of the deceased 
partner, to exhibit the same to the surviving partner within twelve months from 
the date of first publication of such notice. The notice shall be published once 
a week for four weeks in a newspaper (if there be any) published in the county 
where the partnership existed. If there should be no newspaper published in 
the county, then the notice shall be posted at the courthouse and four other 
public places in the county. 

Rev., s. 2542; 1901, c. 640; s. 3. 


3282. Debts paid pro rata; liens. All debts and demands against a copartner- 
ship, where one partner has died, shall be paid pro rata, except debts which are 
a specific lien on property belonging to the partnership. 

Rey., s. 2548; 1901, c. 640, s. 4. 


Claim of surviving partner upon proceeds of sale of deceased partner’s half of real estate 
(here mill property) to reimburse him to the amount of half the expenditures incurred in the 
conduct of joint business and improvements put upon the property, constitute a prior encum- 
brance, and must be paid to the postponement of creditors of the deceased partner: Menden- 
hall v. Benbow, 84-646. 

Creditors advancing money to surviving partner, in good faith, to enable him to finish work 
and use up raw material, are entitled to pay out of partnership assets: Calvert vy. Miller, 94- 
600; see Howell v. Mfg. Co., 116-806. 

Surety of a deceased partner on a debt due to the partnership has the right to compel the 
application of such deceased partner’s share of assets in the hands of surviving partner to pay- 
ment of debt in exoneration of such surety’s liability: Patton v. Carr, 117-176. 

While a surviving partner cannot enter into contracts or create liabilities which will bind 
estate of deceased partner, yet he is not bound to sacrifice the interest of the firm, and if he 
contract debts, bona fide, for the interest of the common property, he may pay them out of the 
common fund: Calvert v. Miller, 94-600. 

In a suit by a surviving partner for a firm debt, a personal debt of such survivor may be 
pleaded as a set-off: Hogg v. Ashe, 2-471; Norment v. Johnston, 32-90—but a debt of the de- 
ceased partner cannot be so pleaded, Norment v. Johnston, 32-89. 

A bank cannot apply deposit standing in name of surviving partner to the payment of part- 
nership debts: Hodgin v. Bank, 125-503. 

Note executed by a member of a partnership to a third party who, as surety and for the 
accommodation of the maker, endorses it and receives no benefit from it, cannot be subject of 
an action at law against indorser by the firm, nor, in case of death of maker of note, can sur- 
viving partner maintain an action on note against accommodation indorser unless firm be 
insolvent: Patton v. Carr, 117-176. 
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A surviving partner who, more than two years after dissolution of firm, indorsed a note 
in firm name for renewal of notes outstanding similarly indorsed, was individually liable on 
such indorsement, though it did not bind firm: Bank v. Hollingsworth, 135-556. 


3283. Effect of failure to present claim in twelve months. In an action brought 
on a claim which was not presented within twelve months from the first publi- 
eation of the general notice to creditors, the surviving partner shall not be 
chargeable for any assets that he may have paid in satisfaction of any debts 
before such action was commenced, nor shall any costs be recovered in such 
action against the surviving partner. 

Rey., s. 2544; 1901, ec. 640, s. 5. 


3284. Procedure for purchase by surviving partner: 

1. Appraisal of property. The surviving partner may, if he so desire, make 
application to the clerk of the superior court of the county in which the part- 
nership existed, after first giving notice to the executor or administrator of the 
time of the hearing of such application, for the appointment of three judicious, 
disinterested appraisers, one of whom may be named by the surviving partner, 
one by the representative of the deceased partner’s estate, and the third named 
by the two appraisers selected, whose duty it shall be to make out under oath a 
full and complete inventory and appraisement of the entire assets of the part- 
nership, including real estate if there be any, together with a schedule of the 
debts and liabilities thereof, and to deliver the same to the surviving partner; 
they shall also deliver a copy to the executor or administrator, and file a copy 
with the clerk of the court. 


2. Surviving partner may purchase. The surviving partner may, with the 
consent of the executor or administrator of the deceased partner and the approval 
of the clerk of the superior court by whom such executor or administrator was 
appointed, purchase the interest of such deceased partner in the partnership 
assets at the appraised value thereof, including the good will of the business, 
first deducting therefrom the debts and liabilities of the partnership, for cash 
or upon giving to the executor or administrator his promissory note or notes, 
with good approved security, and satisfactory to the executor or administrator, 
for the payment of the interest of such deceased partner in the partnership 
assets. 

8. Survving partner to give bond. In case the surviving partner shall avail 
himself of the privilege of purchasing such interest as provided for in this 
section, he shall give bond to the executor or administrator with surety for the 
payment of the debts and liabilities of the partnership, and for the performance 
of all contracts for which the partnership is liable. 


4. Sale of real estate. In case of such sale of the real estate belonging to 
the partnership, the title to the real estate so purchased shall not pass until the 
sale thereof has been reported to and confirmed by the clerk of the superior 
court of the county in which the partnership was located, in a special proceed- 
ing to which the widow and heirs at law or devisees of the deceased partner 
are duly made parties. 

Rey., s. 2545; 1901, c. 640, s. 6; 1911, ec. 12. 


3285. Surviving partner to account and settle. In case the surviving partner 
shall not avail himself of the privilege of purchasing the interest of the deceased 
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partner, he shall, within twelve months from the death of the deceased partner, 
file with the clerk of the superior court of the county where the partnership was 
located, an account, under oath, stating his action as surviving partner, and 
shall come to a settlement with the executor or administrator of the deceased 
partner: Provided, that the clerk of the superior court shall have power, upon 
good cause shown, to extend the time within which said final settlement shall be 
made. The surviving partner for his services in settling the partnership estate 
shall receive commissions to be allowed by the court, and in no case to exceed 
five per cent out of the share of the deceased partner. 
Rev., s. 2546; 1901, c. 640, s. 7. 


In the absence of evidence to the contrary, each partner is presumed to be equally interested 
in the joint business: Worthy v. Brower, 93-344; Taylor v. Taylor, 6-70. 

Where the surviving partner acts in good faith in his fiduciary character he cannot be 
charged with loss: Thompson v. Rogers, 69-357. 

In stating an account between an executor and surviving partner of testator, it is not error 
to charge surviving partner with the value of a note, due testator of plaintiff individually, if 
such note arose from or grew out of the business of the copartnership: Royster v. Johnson, 
73-474. 

A surviving partner has no power, after dissolution, to renew or endorse a firm note in the 
name of the firm: Bank y. Hollingsworth, 135-556. 

Surviving partner of insolvent firm is not entitled to have his personal property exemption 
paid out of partnership assets: Commission Co. v. Porter, 122-692. 


3286. Accounting compelled. In case any surviving partner fails to come to a 
settlement with the executor or admintsrator of the deceased partner within the 
time prescribed by law, the clerk of the superior court may, at the instance of 
such executor, administrator or other person interested in such deceased part- 
nership estate, cite the surviving partners to a final settlement as provided for 
by law in the case of executors and administrators. 

Rey., s. 2547; 1901, c. 640, s, 8. 


3287. Settlement otherwise provided fer. When the original articles of part- 
nership in force at the death of any partner or the will of a deceased partner 
make provision for the settlement of the deceased partner’s interest in the part- 
nership, and for a disposition thereof different from that provided for in this 
chapter, the interest of such deceased partner in the partnership shall be settled 
and disposed of in accordance with the provisions of such articles of partnership 
or of such will. 

Rey., s. 2545; 1901, c. 640, s. 6. 


Art. 8. Bustness Unper Assumep Names ReEeGuiatEep 


3288. Certificate filed; contents. No person shall hereafter carry on, conduct 
or transact business in this state under assumed name, or under any designation, 
name or style other than the real name of the individual owning, conducting or 
transacting such business, unless such person shall file in the office of the clerk 
of the superior court of the-county in which such person owns, conducts or 
transacts, or intends to own, conduct or transact such business, or maintain an 
office or place of business, a certificate setting forth the name under which such 
business owned is or is to be conducted or transacted, and the true or real full 
name of the person owning, conducting or transacting the same, with the home 
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and postoffice address of such person. The certificate shall be executed and 
duly acknowledged by the person so owning, conducting or intending to con- 
duct such business: Provided, that the selling of goods by sample or through 
traveling agents or traveling salesmen, or by means of orders forwarded by the 
purchaser through the mails, shall not be construed for the purpose of this 
section as conducting or transacting business so as to require the filing of such 
certificates. 

190 CG (aoe 

This section, being highly penal in its nature, is to be strictly construed: Jennette v. Copper- 
smith, 176-82; Price v. Edwards, 178-493. It was intended to protect third persons in dealing 
with such partnerships, and does not apply to dealings between the partners themselves: Price 
v. Edwards, 178-4938. 

Where the title of the business containing the surname of the proprietors is such as to afford 
a reasonable guide to a correct knowledge of the individuals composing the firm, it is not an 
‘‘assumed name’’ within this section: Befarah v. Spell, 176-193; Jennette v. Coppersmith, 
176-82. y 


3289. Index of certificates kept by clerk. The several clerks of the superior 
court of this state shall keep an alphabetical index of all persons filing certifi- 
cates provided for herein, and for the indexing and filing of such certificates they 
shall receive a fee of twenty-five cents. A copy of such certificates duly certified 
to by the clerk in whose office the same shall be filed shall be presumptive evi- 
dence in all courts of law in this state of the facts therein contained. 

LOTS SCs 


3290. Corporations and limited partnerships not affected. This article shall in 
no way affect or apply to any corporation created and organized under the laws 
of this state, or to any corporation organized under the laws of any other state 
and lawfully doing business in this state, nor shall it in any manner affect the 
right of any persons to form limited partnerships as provided by the laws of 
this state. 

1 ONS MES hla isaros 


3291. Violation of article misdemeanor. Any person owning, carrying on or 
conducting or transacting business as aforesaid, who shall fail to comply with the 
provisions of this article, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than fifty dollars or imprison- 
ment in the county jail for a term of not exceeding thirty days: Provided, how- 
ever, that the failure of any person or persons owning, carrying on, or conducting 
or transacting business as aforesaid, to comply with the provisions of this article 
shall not prevent a recovery by said person or persons in any civil action brought 
in any of the courts of this state. 

1913e. 17, 8242 1919) eF2, 


Violation of the provisions as to business under assumed name would prevent a recovery 
upon a contract: Courtney v. Parker, 173-479—changed by act of 1919, c. 2. 


3292. Person trading as ‘‘company’’ or ‘‘agent’’ to disclose real parties; 
married woman not disclosing, a free trader. If any person shall transact 
business as trader or merchant, with the addition of the words ‘‘factor,’’ 
‘‘agent,’’ ““& Company’’ or ‘‘& Co.,’’ or shall conduct such business under any 
name or style other than his own, except in case of a corporation, and fail to dis- 
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close the name of his principal or partner by a sign placed conspicuously at the 
place wherein such business is conducted; or if any married woman conducts 
such business through her husband or any other agent, or if a husband or agent 
of any married woman conducts such business for her without displaying the 
Christian name of such married woman, and the fact that she is a feme covert, 
by a sign placed conspicuously at the place wherein such business is conducted, 
then all the property, stock of goods and merchandise, and choses in action pur- 
chased, used and contracted in the course of such business shall, as to creditors, 
be liable for the debts contracted in the course of such business by the person in 
charge of same. A married woman conducting such business as aforesaid with- 
out complying with the provisions of this section shall for all purposes be deemed 
and treated, as to all debts contracted in the course of such business, as a free 
trader as fully as if she had in all respects complied with the provisions of law 
for a registered free trader: Provided, this section shall not apply to any person 
transacting business under license as an auctioneer, broker, or commission mer- 
chant; in all actions under this section it is incumbent on such trader, merchant 
or married woman to prove compliance with the same. 
Reyv., s. 2118; 1905, c. 448. 


Section is constitutional: Scott v. Ferguson, 152-346. The purpose of the section is to 
prevent a married woman from conducting business by her husband or other agent in such a 
way as to mislead creditors: Weld v. Shop Co., 147-588. 

Stock of goods belonging to the wife and in the hands of her husband as agent is liable for 
debts for goods sold to the husband: Scott v. Ferguson, 152-346—and an action may be 
brought in a justice’s court, Ibid. This section applies to a married woman as a member of 
a firm, the name of which does not disclose the fact of coverture: Stone Co. v. McLamb, 
153-378—and a mortgage executed by the manager of such firm is valid, Ibid. 

This section does not apply where goods were sold to the wife, not a free trader, by agent 
of creditors who knew the husband and was by him referred to the wife: Weld v. Shop Co., 
147-588. 

The husband is not liable under this section when the wife’s name is disclosed by proper 
sign, unless he has been guilty of fraud: Morse v. Schultz, 156-165. Failing to comply with 
this section does not deprive the married woman of her right to exemptions: Grocery Co. v. 
Bails, 177-298. 
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CHAPTER 65 


PROBATE AND REGISTRATION 


@ 
PROBATE. 


3293. Officials of state authorized to take probate. 
3294. Officials of United States, foreign countries, and sister states. 
3295. Commissioner appointed by clerk for nonresident maker. 


3296 


. By justice of peace of other than registering county. 


3297. When seal of officer necessary to probate. 
3298. Officials may act although land or maker’s residence elsewhere. 


3299 


. Probate where clerk is a party. 


3300. Attorney in action not to probate papers therein. 
3301. Probates before stockholders in building and loan associations. 


3302. 
3303. 
3304. 
3305. 
3306. 
3307. 


ARTS 2s 


3308. 
3309. 
3310. 
3311. 
3312. 
3318. 
3314. 
3315. 


Subpeenas to maker and subscribing witnesses. 

Proof of attested writing. 

Proof of unattested writing. 

Clerks to pass on certificate and order registration. 

Probate of husband’s deed where wife insane. 

Probate of corporate deeds where corporation has ceased to exist. 


REGISTRATION. 


Probate and registration sufficient without livery. 

Conveyances, contracts to convey, and leases of land. 
Unregistered deeds prior to January, 1885, registered on affidavit. 
Deeds of trust and mortgages, real and personal. 

Conditional sales of personal property. 

Conditional sales or leases of railroad property. 

Marriage settlements. 

Deeds of gift. 


3316. Deeds of easements. 


3317. 
3318. 
3319. 
3320. 
3321. 


ART. 3. 


3322. 
3323. 
3324. 
3325. 
3326. 
3327. 
3328. 


ArT. 4. 
3329 
3330 
3331 
3332 
3333 
3334 


3335. 


3336 


3337. 


Powers of attorney. 

Plats and subdivisions. 

Certified copies may be registered ; used as evidence. 
Register to fill in deeds on blank forms with lines. 
Errors in registration corrected on petition to clerk. 


FormMs oF ACKNOWLEDGMENT, PROBATE AND ORDER OF REGISTRATION. 


Adjudication and order of registration. 

Acknowledgment by grantor. 

Private examination of wife. 

Husband’s acknowledgment and wife’s examination before same officer. 
Corporate conveyances. 

Clerk’s certificate upon probate by justice of peace. 

Clerk’s certificate upon probate by nonresident official without seal. 


CURATIVE STATUTES ; ACKNOWLEDGMENTS; PROBATES; REGISTRATION. 


. Defective order of registration; ‘same’ for “this instrument.” 

. Clerk’s certificate failing to pass on all prior certificates. 

. Defective certification or adjudication of clerk, etc., admitting to registration. 

. Order of registration omitted. 

. Official deeds omitting seals. 

. Probates omitting official seals. 

Registrations by register’s clerks or deputies. 

. Before officer in wrong capacity or out of jurisdiction. 

Before justices of peace, where clerk’s certificate or order of registration defective. 


3338. Probates on proof of handwriting of maker refusing to acknowledge. 


3339 
3340 


3341. 


3342 
3343 


. Before judges supreme or superior courts or clerk before 1889. 
. Before clerks of inferior courts. 

Before de facto officers of Greene county. 

. Order of registration by judge, where clerk party. 

. Order of registration by interested clerk. 


3344. Probates before interested notaries. 


3345 


3346. 
3347. 


. Probates before officer of interested corporation. 
Probates before stockholders and directors of building and loan associations. 
Clerk’s deeds, where clerk appointed himself to sell. 
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3348. Certificate of wife’s “previous” examination. 

83849. Probates of husband and wife in wrong order. 

3350. Probates of husband and wife before different officers. 

3351. Wife free trader; no examination or husband’s assent. 

3352. By president and attested by treasurer under corporate seal. 
3353. By president and attested by witness before January, 1900. 
3854. Corporate name not affixed, but signed otherwise, prior to January, 1919. 
3355. Probated and registered on oath of subscribing witness. 

3356. Proof of corporate articles before officer authorized to probate. 
3357. Before officials of wrong state. 

3358. Before notaries and clerks in other states. 

3359. Acknowledgment by resident taken out of state. 

3360. Before deputy clerks of courts of other states. 

3361. Sister state probates without governor’s authentication. 

3362. Before commissioners of deeds. 

3363. Foreign probates omitting seals. 

3364. Before consuls general. 

3365. Before vice consuls and vice consuls general. 

3366. Before masters in chancery. 


Art. 1. PRoBATE 


3293. Officials of state authorized to take probate. The execution of all deeds 
of conveyance, contracts to buy, sell or convey lands, mortgages, deeds of trust, 
assignments, powers of attorney, covenants to stand seized to the use of another, 
leases for more than three years, releases and any and all instruments and writ- 
ings of whatsoever nature and kind which are required or allowed by law to be 
registered in the office of the register of deeds or which may hereafter be required 
or allowed by law to be so registered, may be proved or acknowledged before 
any one of the following officials of this state: the several justices of the supreme 
court, the several judges of the superior court, commissioners of affidavits 
appointed by the governor of this state, the clerk of the supreme court, the sev- 
eral clerks of the superior court, the deputy clerks of the superior court, the 
several clerks of the criminal courts, notaries public, and the several justices of 
the peace. 

Reyv., s. 989; Code, s. 1246; 1899, c. 285; 1895, c.. 161, ss. 1, 3; 1897, ¢. 87. 


For powers of commissioners of affidavits, see section 967—of clerks of courts of other 
states, see section 968. For forms of acknowledgment and proof, see sections 3322-3328. 

The taking of acknowledgment of a deed by a justice of the peace, commissioner, or notary 
public is a judicial, or at least a quasi-judicial, act: Long v. Crews, 113-256; Piland v. Taylor, 
113-1; Paul v. Carpenter, 70-502; State v. Knight, 169-333. Registration upon an acknowledg- 
ment before an officer not authorized to take it is not even notice to creditors and subsequent 
purchasers: Long v. Crews, 113-256, and cases cited. Commissioner of deeds of this state is 
not required to affix seal to certificate acknowledging execution of deed conveying land in this 
state: Johnson vy. Duvall, 135-642—nor is it necessary for seal to be affixed to certificate by 
any officer unless at the time the statute required it, Westfelt v. Adams, 131-379; but see 
section 3297. 

Cases of interest hereunder where acknowledgment or proof of execution taken before judge 
of superior court: Wright v. Player, 72-94—before commissioner of affidavits, Johnson v. 
Duvall, 135-642; Barcello v. Hapgood, 118-712; Buggy Co. v. Pegram, 102-540; Simmons vy. 
Gholson, 50-401—before clerk of superior court, Trenwith v. Smallwood, 111-132; Ferebee v. 
Hinton, 102-99; see section 3299—before clerk of county court, Strickland v. Draughan, 88- 
315; Starke v. Etheridge, 71-240; -Johnson vy. Pendergrass, 49-479—before deputy clerk of 
county court, Piland v. Taylor, 113-1; Coltrane v. Lamb, 109-209—before justice of the peace, 
Spruce Co. v. Hunnicutt, 166-202; Hatcher v. Hatcher, 127-200; Gaskins v. Allen, 137-426; 
Williams v. Kerr, 113-309—before notary public, Smith v. Lumber Co., 144-47; Lance vy. 
Tainter, 137-249; Long v. Crews, 113-256; Hughes v. Long, 119-52—before old court of pleas 
and quarter sessions or county court, Coltrane v. Lamb, 109-209; Sellers v. Sellers, 98-13; 
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Robbins v. Harris, 96-557—before provost marshal of New Bern while city under federal au- 
thority, Paul vy. Carpenter, 70-502—before commissioner authorized by old county court, 
Skinner v. Fletcher, 23-313; Fenner v. Jasper, 18-34. 

It is not required that the justice of the peace subscribe the probate; it is sufficient if his 
name appears in the body of it: Brown v. Hutchinson, 155-205. Probate taken by a de facto 
officer is valid: Spruce Co. v. Hunnicutt, 166-202. 

Certificate of probate by proper officer must be accepted as true when comes up collaterally, 
and recitals cannot be disproved nor omissions supplied by extraneous proof: Wynne v. Small, 
102-133. Distinction between probates by clerks of courts and commissioners of affidavits 
pointed out in Evans v. Etheridge, 99-43. Justice of peace cannot correct certificate to deed 
after term of office has expired: Cook v. Pittman, 144-530—nor can probate officer afterwards 
change the certificate except to show what was done at the time, Butler v. Butler, 169-584. 

Proceeding to establish and declare probate of deed where probate had been lost or de- 
stroyed: Mills v. McDaniel, 161-112; s. ¢., 155-249. 

AS TO DISQUALIFICATIONS TO TAKE ACKNOWLEDGMENT OR PROOF. An 
officer interested in a deed, either as party, trustee or cestui que trust, is disqualified to take 
acknowledgment of its execution: Long y. Crews, 113-256; Lance v. Tainter, 137-249; Joines 
vy. Johnson, 133-487; McAllister v. Purcell, 124-262; Blanton v. Bostic, 126-421; Land Co. v. 
Jennett, 128-3; Freeman vy. Person, 106-251; but see Trenwith v. Smallwood, 111-132. The 
probate is valid if the incapacity does not appear in the record: Spruce Co. v. Hunnicutt, 
166-202. The fact that officer taking acknowledgment or proof is employed by grantee does 
not invalidate unless such officer has an interest in it himself: Smith v. Lumber Co., 144-47; 
Bank y. Ireland, 122-571. The interest to disqualify a probate officer must be a pecuniary 
interest, and not a mere relationship to the parties: Hinton v. Hall, 166-477; Holmes v. Carr, 
163-122. Clerk of court cannot take proofs outside of state: Ferrebee v. Hinton, 102-99; see 
section 8298. Deputy clerks of superior court could not take proof of execution, or make 
orders concerning registration of instruments prior to enactment of chapter 161, acts of 1895: 
Tatom v. White, 95-453. A probate taken by a woman as a notary or a deputy clerk is in- 
valid: Bank v. Redwine, 171-559; State v. Knight, 169-333; but see Nicholson v. Lumber 
Co., 160-33. A probate taken by a commissioner of deeds of another state, not authorized by 
law of this state, is invalid: Wood v. Lewey, 153-401; Shingle Mills v. Lumber Co., 171-410. 


3294. Officials of the United States, foreign countries, and sister states. The 
execution of all such instruments and writings as are permitted or required by law 
to be registered may be proved or acknowledged before any one of the following 
officials of the United States, of the District of Columbia, of the several states 
and territories of the United States, of countries under the dominion of the 
United States and of foreign countries: Any judge of a court of record, any 
clerk of a court of record, any notary public, any commissioner of deeds, any 
mayor or chief magistrate of an incorporated town or city, any ambassador, 
minister, consul, vice consul, consul general, vice consul general, or commercial 
agent of the United States, any justice of the peace of any state or territory of 
the United States. If the proof or acknowledgment of the execution of an 
instrument is had before a justice of the peace of any state of the United States 
other than this state or of any territory of the United States, the certificate of 
such justice of the peace shall be accompanied by a certificate of the clerk of 
some court of record of the county in which such justice of the peace resides, 
which certificate of the clerk shall be under his hand and official seal, to the effect 
that such justice of the peace was at the time the certificate of such justice bears 
date an acting justice of the peace of such county and state or territory and that 
the genuine signature of such justice of the peace is set to such certificate. 

Rey., s. 990; 1899, c. 235, s. 5; 1905, c. 451; 1913, c. 39, s. 1; Ex. Sess. 1913, c. 72, s. 1. 


See sections 963, 967, 968, 3175, 3176. 
A clerical error in designating the officer taking the probate will not invalidate it: Powers 
v. Baker, 152-718. It must appear that the officer is one authorized by the law of this state 
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to take probate: Shingle Mills v. Lumber Co., 171-410; Wood v. Lewey, 153-402—but probate 
taken in another state before a notary who is a woman is valid: Nicholson v. Lumber Co., 160- 
33. For form of probate by notary in another state, see Kleybolte v. Timber Co., 151-635; 
Deans vy. Pate, 114-194. 


3295. Commissioner appointed by clerk for nonresident maker. When it ap- 
pears to the clerk of the superior court of any county that any person nonresident 
of this state desires to acknowledge a power of attorney, deed or other conveyance 
touching any real estate situated in the county of said clerk, he shall issue a 
commission to a commissioner for receiving such acknowledgment, or taking such 
proof, and said commissioner may likewise take the acknowledgment and privy 
examination of a married woman separate and apart from her husband, touching 
her assent to any power of attorney, deeds or other conveyances, touching real 
estate in said county. The commissioner shall make certificate of the acknowl- 
edgments or proof and privy examination made by him, and shall return the 
same to the clerk of the superior court, whereupon he shall adjudge that such 
conveyance, power of attorney or other instrument is duly acknowledged or 
proved, and that such examination is in due form, and shall order the same to 
be registered. 

Rey., s. 991; Code, s. 1258; 1869-70, c. 185. 


3296. By justice of peace of other than registering county. If the proof of 
acknowledgment of any instrument is had before a justice of the peace of any 
county other than the county in which such instrument is offered for registration, 
the certificate of proof or acknowledgment made by such justice of the peace 
shall be accompanied by the certificate of the clerk of the superior court of the 
county in which said justice of the peace resides, that such justice of the peace 
was at the time his certificate bears date an acting justice of the peace of such 
county, and that such justice’s genuine signature is set to his certificate. The 
certificate of the clerk of the superior court herein provided for shall be under 
his hand and official seal. 

ReV., 8992 3.1099, 6. 250,15.) 4. 

Consult Lineberger v. Tidwell, 104-506. 


3297. When seal of officer necessary to probate. When proof or acknowledg- 
ment of the execution of any instrument by any maker of such instrument, 
whether a married woman or other person or corporation, is had before any offi- 
cial authorized by law to take such proof and acknowledgment, and such official 
has an official seal, he shall set his official seal to his certificate. If the official 
before whom the instrument is proved or acknowledged has no official seal he 
shall certify under his hand, and his private seal shall not be essential. When 
the instrument is proved or acknowledged before the clerk or deputy clerk of the 
superior court of the county in which the instrument is to be registered, the offi- 
cial seal shall not be necessary. 

Rev., s. 993; 1899, c. 235, s. 8. 


Omission by justice to attach seal to certificate of proof of execution of deed and of privy 
examination of wife will not invalidate his action otherwise regular: Lineberger v. Tidwell, 
104-506. Certificate of probate need not have seal if same not required by statute at date of 
execution or registration of deed: Westfelt v. Adams, 131-379. Seal of justice of the peace 
not essential to validity of assignment for creditors: Friedenwald Co. v. Sparger, 128-446. 
Seal of commissioner of affidavit not essential to valid probate in the instance referred to 
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in Johnson v. Duvall, 135-642. Where the certificate recites that it is given under seal, but no 
seal appears to be indicated on the record, it will be presumed that the original certificate was 
under seal: Johnson y. Lumber Co., 147-249, 


3298. Officials may act although land or maker’s residence elsewhere. The exe- 
cution of all instruments required or permitted by law to be registered may be 
proved or acknowledged before any of the officials authorized by law to take 
probates, regardless of the county in this state in which the subject-matter of the 
instrument may be situated and regardless of the domicile, residence or citizen- 
ship of the person who executes such instrument, or of the domicile, residence or 
citizenship of the person to whom or for whose benefit such instrument may be 
made. 

Reyv., s. 994; 1899, c. 235, s. 138. 


Consult the following decisions prior to this enactment: Dixon v. Robbins, 114-102; Lewis 
v. Roper, 109-19; Darden v. Steamboat Co., 107-437; Davis v. Higgins, 91-382. 


3299. Probate where clerk is a party. All instruments required or permitted 
by law to be registered to which clerks of the superior court are parties or in which 
such clerks are interested may be proved or acknowledged and privy examina- 
tion of any married woman, when necessary, taken before any justice of the peace 
of the county of said clerk, which clerk may then, under his hand and official 
seal, certify to the genuineness thereof, or before any judge of the superior court 
or justice of the supreme court, and the instrument probated and ordered to be 
registered by such judge or justice of the peace in like manner as is provided 
by law for probates by clerks of the superior court in other cases. 

Reyv., s. 995; 1891, c. 102; 1893, ce. 3; 1918, c. 148, s. 1. 


See sections 3305, 3343. Probate of deed by officer who is party thereto or interested therein 
is a nullity: Land Co. v. Jennett, 128-3; Lance vy. Tainter, 137-249; Long v. Crews, 113-256; 
Freeman v. Person, 106-251; McAllister v. Purcell, 124-262; Blanton v. Bostic, 126-421; 
Joines v. Johnson, 133-487; Gregory v. Ellis, 82-225—but probate and private examination 
taken before officer not invalid simply because he is related to one of the parties, Hinton v. 
Hall, 166-478; Holmes y. Carr, 163-122; McAllister v. Purcell, 124-262—or is subscribing 
witness to deed, Trenwith v. Smallwood, 111-132. 

Decisions prior to enactment of section which are not now the law: White v. Connelly, 105- 
65; Turner vy. Connelly, 105-72. 


3300. Attorney in action not to probate papers therein. No practicing attorney 
at law has power to administer any oath to a person to any paper writing to be 
used in any legal proceeding in which he appears as attorney. 

Rey., s. 2850; Ex. Sess. 1908, c. 105, s. 2. 

See section 3175. 


3301. Probates before stockholders in building and loan associations. No ac- 
knowledgment or proof of execution, including the privy examination of any 
married woman, of any mortgage or deed of trust executed to secure the pay- 
ment of any indebtedness to any building and loan association shall hereafter be 
held invalid by reason of the fact that the officer taking such acknowledgment, 
proof or privy examination, is a stockholder in said building and loan association. 
This section does not authorize any officer or director of a building and loan 
association to take acknowledgments, proofs and privy examinations. 
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3302. Subpenas to maker and subscribing witnesses. The grantee or other 
party to an instrument required or allowed by law to be registered may at his own 
expense obtain from the clerk of the superior court of the county in which the 
instrument is required to be registered a subpena for any or all of the makers 
of or subscribing witnesses to such instrument, commanding such maker or sub- 
scribing witness to appear before such clerk at his office at a certain time to give 
evidence concerning the execution of the instrument. The subpcena shall be 
directed to the sheriff of the county in which the person upon whom it is to be 
served resides. If any person refuses to obey such subpcena he is liable to a fine 
of forty dollars or to be attached for contempt by the clerk, upon its being made 
to appear to the satisfaction of the clerk that such disobedience was intentional, 
under the same rules of law as are prescribed in the cases of other defaulting 
witnesses. 

Rey., s. 996; Code, s. 1268; 1899, c. 235, s. 16; 1897, ¢. 28. 

Where there is subscribing witness to deed, its execution may be proved by such witness 


without the acknowledgment of maker: Shaffer v. Hahn, 111-1. Law attaches peculiar im- 
portance to testimony of subscribing witnesses: Smith v. Smith, 108-365. See section 3303. 


3303. Proof of attested writing. If an instrument required or permitted by 
law to be registered has a subscribing witness and such witness is dead or out of 
the state, or of unsound mind, the execution of the same may be proved before 
any official authorized to take the proof and acknowledgment of such instrument 
by proof of the handwriting of such subscribing witness or of the handwriting 
of the maker, but this shall not be proof of the execution of instruments by mar- 
ried women. 

Rey; 8.90 1890; Ga2oous, La: 


Consult the following decisions prior to enactment of section: Simpson v. Simpson, 93-373; 
Howell v. Ray, 92-510; Davis v. Higgins, 91-382; Black v. Justice, 86-504; Miller v. Hahn, 
84-226; Burnett v. Thompson, 35-379. 

As to how to prove handwriting hereunder and as to who is competent to prove it, see Rat- 
liff v. Ratliff, 131-425; Bivings v. Gosnell, 141-341; Abernethy v. Yount, 138-337; State v. 
DeGraff, 113-688; Anderson v. Logan, 99-474; Tuttle v. Rainey, 98-513; Hussey v. Kirkman, 
95-63; Angier v. Howard, 94-27; Howell v. Ray, 92-510; State v. Gay, 94-814; Davis v. Hig- 
gins, 91-382; Black v. Justice, 86-504; Yates v. Yates, 76-142; Barwick v. Wood, 48-306; 
McKonkey vy. Gaylord, 46-94; Carrier v. Hampton, 33-307; Black v. Wright, 31-447; Pope v. 
Askew, 23-16; Beverly v. Williams, 20-378; State v. Allen, 8-6. See sections 1782, 1784. 


3304. Proof of unattested writing. If an instrument required or permitted by 
law to be registered has no subscribing witness, the execution of the same may be 
proved before any official authorized to take the proof and acknowledgment of 
such instrument by proof of the handwriting of the maker, but this shall not 
apply to proof of execution of instruments by married women. 

Rev., s. 998; 1899, c. 235, s. 11. 


As to proving handwriting, see cases cited under section 3303. Where parties to instrument 
having no subscribing witness are nonresidents except one, instrument may be probated upon 
proof of handwriting of nonresident by resident party: Leroy v. Jacobosky, 136-443. Consult 
following decisions prior to this enactment: Love v. Harbin, 87-249; Black v. Justice, 86-504. 


3305. Clerk to pass on certificate and order registration. When the proof or 
acknowledgment of the execution of any instrument, required or permitted by 
law to be registered, is had before any other official than the clerk or deputy 
clerk of the superior court of the county in which such instrument is offered for 
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registration, the clerk or deputy clerk of the superior court of the county in which 
the instrument is offered for registration shall, before the same is registered, 
examine the certificate or certificates of proof or acknowledgment appearing 
upon the instrument, and if it appears that the instrument has been duly proved 
or acknowledged and the certificate or certificates to that effect are in due form, 
he shall so adjudge, and shall order the instrument to be registered, together with 
the certificates. If the clerk of the superior court is a party to or interested in 
such instrument such adjudication and order of registration shall be made by his 
deputy or by the clerk of the superior court of some other county of this state, or 
by some justice of the supreme court of this state or some judge of the superior 
court of this state. The acknowledgment of such instruments may also be made 
before a justice of the peace of said county, and the adjudication of the sufficiency 
of the certificate of said justice may be made by said clerk or his deputy. 

Rev., s. 999; 1899, c. 285, s. 7; 1905, ce. 414. 

For proper registration where probate is taken before another officer, the clerk should pass 
upon the certificate of probate and order registration: Buchanan v. Hedden, 169-222—but 
order of registration does not seem to be required when the probate is taken by the clerk, 
Lumber Oo. v. Branch, 158-251. In the following cases it was held that the provision that the 
clerk should pass upon the certificate of probate and order registration was directory only: 
Heath v. Lane, 176-119; Darden v. Steamboat Co., 107-437; Ferrabee v. Hinton, 102-99; 
Young v. Jackson, 92-144; Holmes v. Marshall, 72-37. 

A substantial compliance with this section is required: Kleybolte v. Timber Co., 151-635. 
In a conveyance by a married woman the clerk should adjudge and certify that the certificate 
of the probate officer is in due form and according to law: Johnson v. Lumber Co., 147-249— 
it is sufficient to adjudge that the probate is correct, Cozad v. McAden, 150-206. Form of 
clerk’s adjudication when probate is taken by commissioner of deeds: Ibid. Registration of 
instrument upon probate by commissioner of affidavits, without the clerk’s adjudication, is 
invalid as against creditors and purchasers for value: Evans v. Etheridge, 99-43. 

Adjudication of clerk that certificate of probate is correct and sufficient is presumed to be 
true, but it may be rebutted by competent evidence: Hughes v. Long, 119-52. It is not neces- 
sary that the certificate of probate within the state should be registered, unless the statute so 
requires: Perry v. Bragg, 111-159. 

For decisions prior to enactment of section, see White v. Connelly, 105-65; Turner v. Con- 
nelly, 105-72; Tatom v. White, 95-453. 


3306. Probate of husband’s deed where wife insane. When a deed executed 
by a married man whose wife is insane or a lunatic, and whose homestead has 
been allotted, together with the certificate of the clerk of the superior court or 
with the certificate of the superintendent of the insane institution of the state 
where the wife is confined in conformity to section 1004 under the chapter Convey- 
ances, is offered for probate before the clerk of the superior court of the county 
in which the land conveyed is situated, and the execution of such deed is acknowl- 
edged or proved, the clerk shall adjudge whether the certificate of the superin- 
tendent or the clerk is in due form, and if adjudged to be in due form he shall 
order the registration of the deed and certificate. 

Rey., s. 1000; 1905, c. 188, s. 2; 1919, c. 20. 


3307. Probate of corporate deeds, where corporation has ceased to exist. It is 
competent for the clerk of the superior court in any county in this state, on 
proof before him upon the oath and examination of the subscribing witness to 
any contract or instrument required to be registered under the laws of this 
state, to adjudge and order that such contract or instrument be registered as by 
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law provided, when such contract or instrument is signed by any corporation in 
its corporate name by its president, and when such corporation has been out of 
existence for more than ten years when the said contract or instrument is offered 
for probate and registration, and when the grantee and those claiming under any 
such grantee have been in the uninterrupted possession of the property described 
in said contract or instrument since the date of its execution; and said contract 
or instrument so probated and registered shall be as effective to all intents and 
purposes as if signed, sealed, and acknowledged, or proven, as provided under 
the existing laws of this state. 
1911, ce. 44, s. 1. 


Art. 2. REaisTRATION 


3308. Probate and registration sufficient without livery. All deeds, contracts 
or leases, before registration, except those executed prior to January first, one 
thousand eight hundred and seventy, shall be acknowledged by the grantor, 
lessor or the person executing the same, or their signature proven on oath by one 
or more witnesses in the manner prescribed by law, and all deeds executed and 
registered according to law shall be valid, and pass title and estates without liv- 
ery of seizin, attornment or other ceremony. 


MCV aS 0 on COU, (8.1240 - 1885.00. 147, s. 33929 Ch. Il, ¢..3.54 BG, Gaaie 8. 15.1715, 
Chal: 1756, G: 58, s. 3; 1838-9, c. 83; 1905, c. 277. 


Section not applicable te grants: Richards v. Lumber Co., 158-54; Janney v. Blackwell, 
138-440; Wyman v. Taylor, 124-426; Ray v. Stewart, 105-472; see section 7579. 

Necessity of acknowledgment or proof of execution before registration of instrument set 
forth in Duke v. Markham, 105-137, and cases cited; Todd v. Outlaw, 79-237, and cases cited; 
Williams v. Griffin, 49-31; King v. McRackan, 168-621, and cases cited. 

Proper probate and registration of deed necessary to pass legal title: Respass v. Jones, 
102-5; Anderson vy. Logan, 99-474; Southerland v. Hunter, 93-310; Phifer v. Barnhart, 88-333; 
Triplett v. Witherspoon, 74-475; Wilson y. Sparks, 72-209—and this without livery of seizin, 
attornment or other ceremony, Jones v. Jones, 164-320; Rowland v. Rowland, 93-221; Hinton 
v. Moore, 139-47; Edwards y. Dickinson, 102-522; Savage v. Lee, 90-320; Mayo v. Jones, 
78-404; Hogan yv. Strayhorn, 65-283; Ivey v. Granberry, 66-223. 

It is necessary that instrument be probated and registered in order that it may be competent 
as evidence: Brown v. Hutchinson, 155-205, and cases cited; Avent vy. Arrington, 105-389; 
Jennings v. Reeves, 101-450; White v. Holly, 91-68; Phifer vy. Barnhart, 88-333; Triplett v. 
Witherspoon, 74-476; Wilson v. Sparks, 72-209; Walker vy. Coltraine, 41-79—but this does not 
apply to use of deeds in evidence to show color of title, Janney v. Robbins, 141-403; Collins v. 
Davis, 132-111; Allen vy. Burch, 142-528; Avent v. Arrington, 105-377; Hunter v. Kelly, 92-285. 
As to when unregistered deed is color of title, see annotations under section 428. 

The registration of a deed is presumed to be correct: Cochran v. Imp. Co., 127-386. From 
the fact of registration it is presumed that delivery of deed was made and that maker meant 
to part with title: Belk v. Belk, 175-69; Smithwick v. Moore, 145-110; Wetherington v. Wil- 
liams, 134-276; Helms v. Austin, 116-751; Avent v. Arrington, 105-377—also presumed that 
deed was probated, Cochran v. Imp. Co., 127-386—and that the probate was regular, Ibid. 
Where first probate is not sufficient to identify the grantors, the defect may be cured by a 
second probate: Hutton v. Horton, 178-548. 

Unregistered deed passes only equitable title, which may be converted into legal title by regis- 
tration: Phillips v. Hodges, 109-248; Austin vy. King, 91-286; Davis v. Inscoe, 84-403. 

Title of grantor is divested from time of delivery of deed which is subsequently registered: 
Gadsby v. Dyer, 91-311; Phifer v. Barnhart, 88-333—the registration relating back to the 
delivery, Wilson v. Sparks, 72-209; King v. Portis, 81-384; Isler v. Foy, 66-551; Brown v. 
Hutchinson, 155-205. 

Section merely referred to: Haire v. Haire, 141-89; Jordan v. Furnace Co., 126-143; Pres- 
nell vy. Garrison, 122-597; Linker v. Long, 64-298. 
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3309. Conveyances, contracts to convey, and leases of land. No conveyance of 
land, or contract to convey, or lease of land for more than three years shall be 
valid to pass any property, as against creditors or purchasers for a valuable con- 
sideration, from the donor, bargainor or lessor, but from the registration thereof 
within the county where the land lies: Provided, the provisions of this section 
shall not apply to contracts, leases or deeds executed prior to March first, one 
thousand eight hundred and eighty-five, until the first day of January, one thou- 
sand eight hundred and eighty-six; and no purchase from any such donor, bar- 
gainor or lessor shall avail or pass title as against any unregistered deed executed 
prior to the first day of December, one thousand eight hundred and eighty-five, 
when the person holding or claiming under such unregistered deed shall be in 
the actual possession and enjoyment of such land, either in person or by his 
tenant, at the time of the execution of such second deed, or when the person 
claiming under or taking such second deed had at the time of taking or pur- 
chasing under such deed actual or constructive notice of such unregistered deed, 
or the claim of the person holding or claiming thereunder. 

Rev., s. 980; Code, s. 1245; 1885, c. 147, s. 1. 


PURPOSE OF STATUTE. This section, known as the ‘‘Connor act, of 1885,’’ was in- 
tended to place deeds and contracts to convey upon the same footing, as to registration, as 
mortgages and deeds of trust under section 3311: Wood vy. Tinsley, 138-507; Hinton v. Moore, 
139-43; Collins v. Davis, 132-106; Hooker v. Nichols, 116-187; Allen v. Bolen, 114-560; Long 
v. Crews, 113-256. 

This section and section 1006 were both intended to prevent fraud, and must be construed 
together with that view: Austin v. Staten, 126-783. Section will be construed in accordance 
with principles adopted in construction of sections 3311, 3312: Francis v. Herren, 101-497. 

‘“Unregistered deed’’ is used in the broad sense of conveyance: McNeill v. Allen, 146-283. 
This section did not apply to deeds executed before December 1, 1885, until January 1, 1886: 
Ibid.; Cowen v. Withrow, 116-771; Cozad v. McAden, 148-10; Phillips v. Hodges, 109-248. 


EFFECT OF REGISTRATION. Conveyances and contracts to convey are valid between 
the parties without registration: Proffitt v. Ins. Co., 176-680; Plaster Co. v. Plaster Co., 156- 
455; Combes v. Adams, 150-64; Morton v. Lumber Co., 144-31; Hinton v. Moore, 139-46; 
Wallace v. Cohen, 111-103; Leggett v. Bullock, 44-283—and same principle applies to un- 
registered assignment of mortgages, Morton v. Lumber Co., 144-31. Section does not apply 
to deeds without valuable consideration: Buchanan v. Clark, 164-56; Thompson vy. Thomas, 
163-500; Tyner v. Barnes, 142-110—nor to registration of grants, Wyman y. Taylor, 124-426; 
and sections 7578, 7579. This section does not apply to wills: Harris v. Lumber Co., 147-631. 

Registration is intended to protect the rights of creditors and purchasers: Weston v. Lum- 
ber Co., 160-263. Conveyances and contracts hereunder good as against creditors and pur- 
chasers for value from date of their registration: Bell v. Couch, 132-350; Collins v. Davis, 
132-109; Hallyburton v. Slagle, 130-485; Weaver v. Chunn, 99-433; Ijames v. Gaither, 93-361; 
Blevins v. Barker, 75-436; Robinson v. Willoughby, 70-358. Where plaintiff is purchaser for 
value under registered conveyance, his title cannot be defeated by proof of prior conveyance 
lost before registration: Hinton v. Moore, 139-44—and parol evidence of such unregistered 
conveyance inadmissible, Ibid. Section applicable where grantee in deed fails to have same 
recorded until after probate of will of grantor devising same lands and the registration of 
deed for same land from devisee to purchaser for value: Bell vy. Couch, 132-346. Sheriff’s 
deed for land duly registered takes precedence of similar deed which, though dated first and 
made in pursuance of prior sale, was registered later: Hooker v. Nichols, 116-157; Cowen v. 
Withrow, 109-636. Unregistered release of timber interest in land by mortgagee is invalid 
as against registered deed of purchaser at mortgage sale: Barber v. Wadsworth, 115-30. 

When conveyance or contract to convey is not registered until after docketing of judgment 
against grantor, though executed prior to same, grantee takes subject to lien of judgment: 
Tarboro v. Micks, 118-162; Bostic v. Young, 116-766; Francis v. Herren, 101-507; Trust Co. 
v. Sterchie, 169-21; Realty Co. v. Carter, 170-5. Deed executed prior to passage of section, 
but not registered until after registration of mortgage from same grantor, competent evidence 
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to show title in grantee, he being in possession before passage of section: Laton v. Crowell, 
136-377. Decree in suit for specific performance directing conveyance and reciting that its 
effect should be to convey title need not be recorded under this section: Skinner v. Terry, 
134-305. Under amendment of 1910 to the Bankruptcy act, the trustee’s title has priority 
over an unregistered deed: Lynch v. Johnson, 170-110; s. ¢., 171-611. For effect of section 
upon parol trusts, equitable right to correction, and other equities, see Pritchard v. Williams, 
175-319; Sills v. Ford, 171-733; Wood vy. Tinsley, 138-507. Failure to register a deed does 
not invalidate it, but it is postponed or subordinated to the rights of creditors acquiring liens 
by proper proceedings and the rights of purchasers for value: Tyner v. Barnes, 142-110; 
Francis v. Herren, 101-497. Where man executed and delivered deed to tract of land pricr to 
marriage, which was not recorded until after his death, his widow not entitled to dower: 
Haire v. Haire, 141-88. Of two deeds from a common source of title, the first registered has 
priority: Mintz v. Russ, 161-538. 


An unregistered deed is not color of title where both parties claim under the same grantor, 
nor against a subsequent deed for valuable consideration which has been registered first; but 
in other cases it is color of title: King v. MecRackan, 168-621; Moore v. Johnson, 162-266; 
Gore v. McPherson, 161-638; Brown v. Hutchinson, 155-205; Janney v. Robbins, 141-400; 
Collins v. Davis, 132-106; Austin v. Staten, 126-783; Utley v. R. R., 119-720; Avent v. Arring- 
ton, 105-377. See section 428 and annotations. Contracts to convey land may be read in 
evidence without registration: Hargrove v. Adcock, 111-166; but see Brown y. Hutchinson, 
155-205, and cases cited under section 3308. 


There is no limitation as to time within which a deed is to be registered: Brown v. Hutchin- 
son, 155-205; Hallyburton y. Slagle, 130-482; Sellers v. Sellers, 98-13. Deed must be registered 
in the county where the land is situated: Weston v. Lumber Co., 160-263. 


Where acknowledgment of deed void, registration thereof also void: Lance v. Tainter, 137- 
249; Long v. Crews, 113-256; Southerland v. Hunter, 93-310—as is registration upon unau- 
thorized or essentially defective probate, King v. McRackan, 168-621; Withrell v. Murphy, 
154-82; Allen v. Burch, 142-524; Barrett v. Barrett, 120-129; Anderson v. Logan, 99-474. 
Where proof of execution of deed or other instrument requiring registration has been duly 
made in this state, not necessary that fact of probate should be registered, unless statute so 
directs: Perry v. Bragg, 111-159. Not necessary that there should be an imitation of seal in 
registration: Power Co. v. Power Co., 168-219. Indexing and cross-indexing necessary for 
registration: Mfg. Co. v. Hester, 177-609; Fowle v. Ham, 176-12; Ely v. Norman, 175-294; 
overruling Davis v. Whitaker, 114-279, but having only prospective effect. Where probate 
and registration of deed under which defendant’s claim was defective, reprobate and reregis- 
tration after plaintiff’s title accrued, and after institution of action, can have no effect: Bern- 
hardt v. Brown, 122-587. 

Filing in register’s office is sufficient: McHan vy. Dorsey, 173-694; Smith v. Lumber Co., 
144-47; Glanton v. Jacobs, 117-428; Davis v. Whitaker, 114-279; Parker v. Scott, 64-118; 
McKinnon v. McLean, 19-79; Metts v. Bright, 20-311. What effect the necessity for indexing 
and cross-indexing will have, see cases in preceding paragraph. A paper is filed when it is 
delivered to the officer and received by him for the purpose of registration: Power Co. v. Power 
Co., 175-668—but delivery to register outside of his office is not a filing: McHan yv. Dorsey, 
173-694. 


NOTICE. Only registration is sufficient notice: Allen y. R. R., 171-339. No notice, how- 
ever full and formal, can take the place of registration under this section: Fertilizer Co. v. 
Lane, 173-184; Lynch y. Johnson, 170-110; Sexton v. Elizabeth City, 169-385; Burwell v. 
Chapman, 159-209; Wood v. Lewey, 153-401; Harris v. Lumber Co., 147-631; Tremaine v. 
Williams, 144-114; Collins v. Davis, 132-106; Blalock v. Strain, 122-283; Patterson v. Mills, 
121-267, and cases cited; Hinton v. Leigh, 102-28; Blevins v. Barker, 75-436. Recorded option 
on lands given by duly empowered executors is notice of its terms only, and time within which 
should be exercised: Trogden v. Williams, 144-192—and unregistered waiver of time limit by 
executors in consenting to execute deed thereafter is inoperative against purchaser for value 
under sufficiently and subsequently registered conveyance made by proper persons, Trogden v. 
Williams, 144-192. Provisions of section that no purchase from bargainor or lessor shall pass 
title as against unregistered deed executed before December 1, 1885, of which purchaser had 
actual or constructive notice, applies to purchase at sale under execution: Cowen v. Withrow, 
116-771, 112-736, 111-306, 109-636. One who goes into possession of land under parol contract 
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to convey cannot hold land until repaid purchase money and for improvements as against pur- 
chaser for value from vendor, holding under duly registered conveyance, although purchaser 
had notice of contract: Wood v. Tinsley, 138-507. 

Registration of deed showing probate, including private examination of wife, and order of 
registration, and names of grantors, but omitting copy of signatures at end of instrument, is 
sufficient notice under section: Smith v. Lumber Co., 144-47—as is also case where seal not 
recorded, Power Co. v. Power Co., 168-219; Heath v. Cotton Mills, 115-202. Filing for regis- 
. tration is in law the registration and is sufficient notice: McHan v. Dorsey, 173-694, and other 
cases cited supra under ‘ ‘effect of registration.’’ 

In absence of fraud, actual notice of prior unregistered mortgage or contract to convey exe- 
cuted since December 1, 1885, cannot affect the rights of subsequent purchaser for value whose 
deed or mortgage duly registered: Maddox v. Arp, 114-585; Wallace v. Cohen, 111-103; Bank 
v. Mfg. Co., 96-298; Fleming v. Burgin, 37-584; Collins v. Davis, 132-106. Actual notice to 
agent of unregistered deed executed prior to December 1, 1885, is actual notice to principal: 
Cowan v. Withrow, 111-306. Registration of prior voluntary deed is notice to subsequent pur- 
chaser: Taylor v. Hatman, 92-601. 

Possession of land is not sufficient if unregistered deed executed after December 1, 1885: 
Lanier v. Lumber Co., 177-200; Smith v. Fuller, 152-7; Tremaine v. Williams, 144-114; Col- 
lins v. Davis, 132-106; Allen v. Bolen, 114-560. For law prior to this section, see Bost v. 


Setzer, 87-187. 
Section merely referred to: Janney v. Blackwell, 138-440; Wainwright v. Bobbitt, 127-274; 


Fortescue v. Crawford, 105-30. 


3310. Unregistered deeds prior to January, 1885, registered on affidavit. Any 
person holding any unregistered deed or claiming title thereunder, executed 
prior to the first day of January, one thousand eight hundred and eighty-five, 
may have the same registered without proof of the execution thereof by making 
an affidavit, before the officer having jurisdiction to take probate of such deed, 
that the grantor, bargainor or maker of such deed, and the witnesses thereto, are 
dead or cannot be found, that he cannot make proof of their handwriting, and 
that affiant believes such deed to be a bona fide deed and executed by the grantor 
therein named. This section shall not interfere with vested rights nor shall 
a deed so admitted to record be used as evidence in any action now pending. 
Said affidavit shall be written upon or attached to such deed, and the same, 
together with such deed, shall be entitled to registration in the same manner and 
with the same effect as if proved in the manner prescribed by law for other 
deeds. 

Rev., s. 981; 1885, c. 147, s. 2.3 1905, ¢. 277 ; 1918, 'c. 116; 1915, ec. 18, 90. 


Probate of deed dated prior to January 1, 1870, defective where does not appear by affi- 
davit that affiant believes such deed to be a bona fide deed and executed by grantor named 
therein: Allen v. Burch, 142-524. 


3311. Deeds of trust and mortgages, real and personal. No deed of trust or 
mortgage for real or personal estate shall be valid at law to pass any property 
as against creditors or purchasers for a valuable consideration from the donor, 
bargainor or mortgagor, but from the registration of such deed of trust or mort- 
gage in the county where the land lies; or in case of personal estate, where the 
donor, bargainor or mortgagor resides; or in case the donor, bargainor or mort- 
gagor resides out of the state, then in the county where the said personal estate, 
or some part of the same, is situated; or in case of choses in action, where the 
donee, bargainee or mortgagee resides. For the purposes mentioned in this sec- 
tion the principal place of business of a domestic corporation is its residence. 

Rev., s. 982; Code, s. 1254; R. C., c. 37, s. 22; 1829, c. 20; 1909, c. 874, s. 1. 
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REGISTRATION OF MORTGAGES. Registration of a mortgage is to protect the mort- 
gagee and not the mortgagor: Smith v. Fuller, 152-7. As between the parties, a mortgage is 
valid without registration: McBrayer v. Harrill, 152-712; Wallace v. Cohen, 111-103; Deal 
vy. Palmer, 72-582; Leggett v. Bullock, 44-283. 


Words ‘‘at law’’ defined in Hooker v. Nichols, 116-157; Fleming v. Burgin, 37-584. Deeds 
of trust and mortgages are of no validity as against purchasers for value and creditors unless 
registered; and have effect only from registration: Freeman v. Croom, 172-524; Dew v. Pyke, 
145-303; Bostie v. Young, 116-770; Robinson v. Willoughby, 70-858; MeCoy v. Lassiter, 95-88 ; 
Deal v. Palmer, 72-582; Dukes v. Jones, 51-14; Fleming vy. Burgin, 37-584; Cowan vy. Green, 
9-384, Registration of mortgage upon proper probate is notice to the world of existence thereof 
and of nature and extent of charge created by it: Harper v. Edwards, 115-246; Woody v. 
Jones, 113-253; Ijames v. Gaither, 93-358; Weathersbee v. Farrar, 97-106; Parker v. Banks, 
79-480—and no notice, however full and formal, will dispense with such notice by registration, 
Fertilizer Co. v. Lane, 173-184; Blalock v. Strain, 122-283; Hooker v. Nichols, 116-160; Quin- 
nerly vy. Quinnerly, 114-145; Killebrew v. Hines, 104-182; Hinton v. Leigh, 102-28; Blevins v. 
Barker, 75-436; Dewey v. Littlejohn, 37-495; Fleming v. Burgin, 37-584. 

Mortgage or trust deed duly proven and registered is good against a prior mortgage not 
registered: Quinnerly v. Quinnerly, 114-145; Allen v. Bolen, 114-565; Wallace v. Cohen, 111- 
103; Hinton v. Leigh, 102-28; Bank v. Mfg. Co., 96-298; Moore v. Ragland, 74-343; Robinson 
vy. Willoughby, 70-358; Fleming vy. Burgin, 37-584—even though second mortgagee knew of 
existence of first mortgage, Bank v. Mfg. Co., 96-298; Quinnerly v. Quinnerly, 114-145—unless, 
however, second mortgagee prevented by fraud the registration of first mortgage, Bank v. Mfg. 
Co., 96-298; Fleming v. Burgin, 37-584. Where mortgage registered before prior trust deed 
securing purchase money recites the prior encumbrance, such purchase money must be paid by 
mortgagee from proceeds of land: Bank v. Vass, 130-590; Hinton v. Leigh, 102-28. A deed 
for land and a mortgage to secure the purchase money constitute one act, and such mortgage 
executed and registered at the same time with the deed will have priority over the purchaser’s 
second mortgage, though registered first: Hinton v. Hicks, 156-24. 


A registry of mortgage is not void because of clerical mistakes made by register in tran- 
scribing which do not affect sense and provision as to amount secured, description of property, 
etc., or obscure meaning of instrument: Royster v. Lane, 118-156. A reference in a mortgage 
to note secured by it, without specifying its contents, is sufficient to put subsequent purchasers 
upon inquiry and to charge them with notice: Harper v. Edwards, 115-246. Duly registered 
mortgage passes legal title to mortgagee, and levy and sale of property for taxes due by mort- 
gagor do not carry title to purchaser divested of lien of mortgage: Woody v. Jones, 113-253. 

Deed of trust by a corporation, duly registered, is a prior lien to that of a subsequently 
docketed judgment in an action on contract: Clement v. King, 152-456. For priority of other 
judgment liens, see sections 1138, 1140. A mortgage by a corporation is not invalid because 
register failed to indicate the seal on the record: Edwards v. Supply Co., 150-171. 

Mortgagees of property to secure preéxisting debts are purchasers for value under this sec- 
tion and will be protected by prior registration: Odom v. Clark, 146-544; Bank vy. Cox, 171-76. 
‘Canceled mortgages as against creditors are inoperative and creditor secured thereby can claim 
no liens or priorities thereunder: Bank v. Mfg. Co., 96-298. Deeds in trust and mortgages are, 
as between parties thereto, when registered, effectual from their delivery: Brem v. Lockhart, 
93-191. Conveyance of chose in action in trust to pay debt is within section: Smith v. Wash- 
ington, 16-318. As to sufficiency of instrument as a mortgage under this section, see Skinner 
v. Cox, 15-59; Chemical Co. v. Johnson, 98-123; Harris v. Jones, 83-317. 

Section embraces only those deeds of trust which are intended as securities for debts: 
Saunders v. Ferrell, 23-96—and not deeds of settlement between husband and wife in which 
property is conveyed to trustee in trust for wife, such instruments being embraced under sec- 
tion 3314: Ibid.; also, Green v. Kornegay, 49-66. In contest between trustee under deed and 
creditor of maker in attachment proceedings, lien of former begins from time at which deed 
delivered to register, that of latter from time when summons personally served upon debtor: 
Parker v. Scott, 64-118. Deed in trust duly executed by husband, but not registered until after 
death, operates to defeat widow’s claim of dower: Norwood v. Marrow, 20-578—for widow in 
respect to such claim is neither creditor nor purchaser for value under section, Ibid. 

Registration deemed to be done on day of delivery to register, as noted by him on deed: 
-MeKinnon v. McLean, 19-79—deemed to be complete from time when register commences same, 
Metts v. Bright, 20-311. Where deed in trust delivered to register, who immediately com- 
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menced registration of same, and justice’s execution obtained two hours later, trust deed has 
priority over levy under execution: Metts v. Bright, 20-311. But a mortgage delivered to 
register out of his office is not properly filed for registration until taken to the office and 
marked for registration: McHan v. Dorsey, 173-694. Indexing and cross-indexing are held to 
be necessary, and it seems that the mortgagee must see that this is done: Ely v. Norman, 175- 
294; Fowle v. Ham, 176-12; Mfg. Co. v. Hester, 177-609; overruling Davis v. Whitaker, 
114-279. 

Mortgage deed conveying land which is not registered in county where land lies is not valid 
against creditors or purchasers: King v. Portis, 77-25—and where purchaser at foreclosure 
sale obtains deed for tract of land lying in two counties, and mortgage under which sold was 
registered only in one, such deed conveys no title as against creditors or purchasers for value 
as to part of land lying in other county, Ibid. 


CHATTEL MORTGAGES. Agreement between parties to chattel mortgage for substitution 
of other property for that conveyed in mortgage, while good as between parties, is not mort- 
gage so as to give lien in preference to creditors and purchasers for value: Blalock v. Strain, 
122-283. Contract creating lien upon stock and prospective products of business to secure 
capital for operation of business is valid chattel mortgage: Brown v. Dail, 117-41. No par- 
ticular words of conveyance necessary to the execution of mortgage of personal property: 
Williamson v. Bitting, 159-321; Frick v. Hilliard, 95-117—for at common law mortgages of 
personal property were not required to be reduced to writing, Butts v. Screws, 95-215—an oral 
chattel mortgage is valid between the parties: Odom y. Clark, 146-544—and section only re- 
quires them to be reduced to writing and registered as affecting creditors and purchasers for 
value, Ibid.—but same are good inter partes without registration, Williams y. Jones, 95-504. 
Sufficient form to constitute chattel mortgage: Hly v. Norman, 175-294; Harris v. Allen, 104- 
86. A recital in a chattel mortgage that there is no encumbrance except a certain amount due 
a piano company is not sufficient notice to take the place of registration: Piano Co. v. Spruill, 
150-168. 

Mortgage on personalty must be registered in the county where the mortgagor resides, unless 
he is nonresident, then in the county where the property is situated: Foy v. Hurley, 172-575; 
Sloan Bros. v. Sawyer-Felder Co., 175-657; Weaver v. Chunn, 99-431. It is not notice if reg- 
istered in wrong county: Bank vy. Cox, 171-76; Weaver v. Chunn, 99-431. Where mortgage 
upon personalty was registered in county in which mortgagor resided, not necessary, in case 
of his removal to another, to register mortgage in such other county: Harris v. Allen, 104-86. 
Mortgage upon crop registered in county in which land lies and to which mortgagor contem- 
plated removing, and subsequently removed after registration of instrument, is properly reg- 
istered: Harris v. Jones, 83-317. 

No particular book is designated for the registration, and it is sufficient if the instrument 
is properly indexed and cross-indexed: Ely v. Norman, 175-294; Williamson y. Bitting, 159-321. 

Mortgage both of land and personal property may be registered after death of mortgagor: 
Williams v. Jones, 95-504. 

Where duly enrolled, a vessel used entirely in the state was mortgaged and recorded as re- 
quired by act of congress, but was not registered as required by section, such recording is 
valid: Lawrence v. Hodges, 92-672. 

Pledge of personal property not included within words or meaning of section: Doak y. 
Bank of State, 28-309. Distinction between pledge and mortgage of personal property pointed 
out in Doak y. Bank, 28-309; McCoy v. Lassiter, 95-88. 

For fertilizer contract held not to be within section, see Chemical Co. v. Johnson, 98-123. 
Where two mortgages on personalty, and first mortgagee advances money in excess of mort- 
gage to save property and prepares same for market, he is not entitled to amount of such 
excess against second mortgagee: Weathersbee v. Farrar, 97-106. Right to retain or retake 
property which is included in an unregistered mortgage: Springs v. Cole, 171-418; Taylor v. 
Mills, 148-415. For a general discussion of the section, see Wood v. Tinsley, 138-509; Collins 
v. Davis, 132-107; McKinnon v. McLean, 19-79. 

Section merely referred to: Hinton v. Moore, 139-47; Lance v. Tainter, 137-250; Barring- 
ton v. Skinner, 117-52; Love v. Crews, 113-258; Harrell v. Godwin, 102-351; Francis v. Herren, 
101-497; Evans vy. Etheridge, 99-46; Brem y. Lockhart, 93-193; Todd v. Outlaw, 79-235; 
Barrett v. Cole, 49-41; MeCoy v. Wood, 70-128; Edwards vy. Thompson, 71-181; Starke v. 
Etheridge, 71-244; Womble v. Battle, 38-190. 
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3312. Conditional sales of personal property. All conditional sales of per- 
sonal property in which the title is retained by the bargainor shall be reduced 
to writing and registered in the same manner, for the same fees and with the 
same legal effect as is provided for chattel mortgages, in the county where the 
purchaser resides, or, in case the purchaser shall reside out of the state, then in 
the county where the personal estate or some part thereof is situated, or in case 
of choses in action, where the donee, bargainee or mortgagee resides. 

Rev., s. 988; Code, s. 1275; 1891, c. 240; 1883, ¢c. 342. 

For power of sale, see section 2587. 


WHAT IS A CONDITIONAL SALE. A conditional sale is a sale upon condition, in which 
purchaser sustains relation of mortgagor and seller the relation of mortgagee: Mfg. Co. v. 
Gray, 121-170. As to whether contract a conditional sale or lease depends upon purpose of 
parties as expressed in instrument: Hamilton v. Highlands, 144-279; Empire Drill Co. v. 
Allison, 94-548. Where firm agrees to sell goods for part of profits, it is not a conditional 
sale: Lance v. Butler, 135-419. Contract for lease of personal property, upon payment of 
rent, property to belong to lessee upon last payment of rent, is conditional sale: Clark v. Hill, 
117-11; Mfg. Co. v. Gray, 121-170; Barrington y. Skinner, 117-47; Puffer v. Lucas, 112-377. 
In order to constitute conditional sale, essential that title to property should remain in vendor: 
Frick v. Hilliard, 95-117. Where title to property retained until purchase money paid, no title 
to property passes, although description of chattel in instrument is wrong: Harris v. Woodard, 
96-232, 

For contracts construed to be conditional sales, see Whitlock v. Lumber Co., 145-120; Hamil- 
ton v. Highlands, 144-279; Wilcox v. Cherry, 123-82, overruling Foreman vy. Drake, 98-311; 
Blalock vy. Strain, 122-283; Block vy. Dowd, 120-402; Tufts v. Griffin, 107-49; Vasser v. Buxton, 
86-335; Clayton v. Hester, 80-275; Parris v. Roberts, 34-268; Ellison v. Jones, 26-48. Where 
transaction doubtful as to whether parties intended mortgage or conditional sale, courts will 
construe same as mortgage: Watkins v. Williams, 123-170; Poindexter v. McCannon, 16-373. 
For contracts held not to be conditional sales, see Lance v. Butler, 135-419; Frick y. Hilliard, 
95-117; Millhiser v.. Erdman, 98-292; Chemical Co. v. Johnson, 98-123. 


REGISTRATION REQUIRED. A conditional sale is valid against creditors and pur- 
chasers for value only from registration: Observer Co. v. Little, 175-42; Fulp v. Power Co., 
157-157; Clark v. Hill, 117-11; Blalock v. Strain, 122-283; Glascock v. Hazell, 109-148; Fore- 
man vy. Drake, 98-311; Butts v. Screws, 95-215; Brem v. Lockhart, 93-191. This means cred- 
itors who have taken some steps to reach the property: Observer Co. v. Little, 175-42. Section 
places conditional sales on same footing as chattel mortgages, and only protects creditors and 
purchasers: Thomas vy. Cooksey, 130-151; Butts v. Screws, 95-215. As between the parties to 
the contract a conditional sale is valid without registration, and the contract may be oral: 
Kornegay v. Kornegay, 109-188; Butts v. Screws, 95-215. 

Where personalty is sold under conditional sale and the same is not registered, a prior reg- 
istered mortgage covering after-acquired property will not have priority: Dry Kiln Co. v. 
Ellington, 172-481; Cox v. Lighting Co., 151-62; Lumber Co. vy. Lumber Co., 150-282. An 
unregistered conditional sale is invalid as against an assignment for the benefit of creditors 
duly registered: Starr v. Wharton, 177-323—and also as against the rights of trustee in bank- 
tuptcy since amendment of 1910, Hinton v. Williams, 170-115. In a conditional sale of a 
cotton gin, attaching the gin to the land does not change it from personalty to realty: Lan- 
caster v. Ins. Co., 153-285. Conditional sale was not required to be registered at common law, 
and the court will presume that the common law is in force in another state: Carriage Co. v. 
Dowd, 155-307. Conditional sale of personal property made to husband, registered after his 
death, takes precedence over allotment of year’s allowance to widow which included such prop- 
erty, made after registration: Hinkle v. Green, 125-489. Where contract put in shape of lease 
for purpose of evading registration laws, or with other unlawful intention, same will not be 
upheld as such to prejudice of innocent purchasers: Wilcox vy. Cherry, 123-79, overruling upon 
this point Foreman v. Drake, 98-311. 

A conditional sale of personal property is properly registered in county where purchaser 
resides: Barrington v. Skinner, 117-47—-and if he remove to another county with the property 
it need not be recorded in latter county, Ibid. 
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3313. Conditional sales or leases of railroad property. When any railroad 
equipment and rolling stock is sold, leased or loaned on the condition that the 
title to the same, notwithstanding the possession and use of the same by the 
vendee, lessee, or bailee, shall remain in the vendor, lessor or bailor until the 
terms of the contract, as to the payment of the installments, amounts or rentals 
payable, or the performance of other obligations thereunder, shall have been fully 
complied with, such contract shall be invalid as to any subsequent judgment 
creditor, or any subsequent purchaser for a valuable consideration without 
notice, unless— 

1. The same is evidenced by writing duly acknowledged before some person 
authorized to take acknowledgements of deeds. 

2. Such writing is registered as mortgages are registered, in the office of the 
register of deeds in at least one county in which such vendee, lessee or bailee 
does business. 

3. Each locomotive or car so sold, leased or loaned has the name of the vendor, 
lessor, or bailor, or the assignee of such vendor, lessor or bailor plainly marked 
upon both sides thereof, followed by the word owner, lessor, bailor or assignee, 
as the case may be. 

This section shall not apply to or invalidate any contract made before the 
twelfth day of March, one thousand eight hundred and eighty-three. 

Rev., s. 984; Code, s. 2006; 1888, c. 416; 1907, c. 150, s. 1. 


3314. Marriage settlements. All marriage settlements and other marriage con- 
tracts, whereby any money or other estate is secured to the wife or husband, 
shall be proved or acknowledged and registered in the same manner as deeds for 
lands, and shall be valid against creditors and purchasers for value only from 
registration. 

Rev., 8. 985; Code, ss. 1269, 1270, 1281; 1885, ¢. 147; R. C., ¢ 37, ss. 24, 25; 1785, ¢. 238; 
Sila Clos. ss ies 


As to what is a marriage settlement, see Sullivan v. Powers, 100-27; Walton v. Parish, 95- 
259; Teague v. Downs, 69-287. Deeds of settlement in trust for wife and children, proved and 
registered three years after execution, valid only as against creditors whose debts contracted 
after such registration: Johnston v. Malcolm, 59-120. Registration of marriage settlement, 
embracing personal property of married woman, properly made in county where such woman 
resided and the property was at time of execution of instrument: Latham v. Bowen, 52-337. 
Antenuptial contract between husband domiciled in this state and wife domiciled in another 
state, securing property in such state to wife, and there duly recorded, is good against creditors 
of husband, although property subsequently removed to this state: Hicks y. Skinner, 71-539. 

As bearing upon section, see Smith v. Garey, 22-46. Section merely referred to: Dew v. 
Pyke, 145-303; Credle v. Carrawan, 64-425. 


3315. Deeds of gift. All deeds of gift of any estate of any nature shall within 
two years after the making thereof be proved in due form and registered, or 
otherwise shall be void, and shall be good against creditors and purchasers for 
value only from the time of registration. 

Reve) So 950 1 Code. se 1202 al osoe Cll Aico nen Crt Omo (usa LoL (oo; (Gola Secs 


Registration of prior voluntary deed is notice to subsequent purchaser: Taylor v. Eatman, 
92-601. For discussion of section, see Dew v. Pyke, 145-303. Case under an old section: 
Hancock v. Hovey, 1-152. 


3316. Deeds of easements. All persons, firms, or corporations now owning 
or hereafter acquiring any deed or agreement for rights of way and easements of 
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any character whatsoever shall record such deeds and agreements in the office of 
the register of deeds of the county where the land affected is situated. Where 
such deeds and agreements may have been acquired, but no use has been made 
thereof, the person, firm, or corporation holding such instrument, or any assign- 
ment thereof, shall not be required to record them until within ninety days after 
the beginning of the use of the easements granted thereby. If after ninety days 
from the beginning of the easement granted by such deeds and agreements the 
person, firm, or corporation holding such deeds or agreements has not recorded 
the same in the office of the register of deeds of the county where the land affected 
is situated, then the grantor in the said deed or agreement may, after ten days 
notice in writing served and returned by the sheriff or other officer of the county 
upon the said person, firm, or corporation holding such lease or agreement, file a 
copy of the said lease or agreement for registration in the office of the register of 
deeds of the county where the original should have been recorded, but such copy 
of the lease or agreement shall have attached thereto the written notice above 
referred to, showing the service and return of the sheriff or other officer. The 
registration of such copy shall have the same force and effect as the original would 
have had if recorded: Provided, said copy shall be duly probated before being 
registered. 

Nothing in this section shall require the registration of the following classes of 
instruments or conveyances, to wit: 

1, It shall not apply to any deed or instrument executed prior to January 
first, one thousand nine hundred and ten. 

2. It shall not apply to any deed or instrument so defectively executed or 
witnessed that it cannot by law be admitted to probate or registration, provided 
that such deed or instrument was executed prior to the ratification of this act. 

3. It shall not apply to decrees of a competent court awarding condemnation 
or confirming reports of commissioners, when such decrees are on record in 
such courts. 

4. It shall not apply to local telephone companies, operating exclusively within 
the state, or to agreements about alley-ways. 

Any person, firm, or corporation knowingly and willfully violating this sec- 
tion shall be guilty of a misdemeanor, and each day’s continuance of this viola- 
tion shall be a separate offense. . 

This section shall not apply to Alleghany, Harnett, Lee, Surry and Wilkes 
counties. 

1917, ten 148= W919) Cc. OT; 


3317. Powers of attorney. Every power of attorney, wherever made or con- 
cerning whatsoever matter, may, on acknowledgment or proof of the same before 
any competent official, be registered in the county wherein the property or estate 
which it concerns is situate, if such power of attorney relate to the conveyance 
thereof ; if it does not relate to the conveyance of any estate or property, then in 
the county in which the attorney resides or the business is to be transacted. 

Rey., s. 987; Code, s. 1249; 1899, c. 235, s. 15. 


As to sufficiency of power of attorney to convey realty, see Caddell v. Allen, 99-542. Power 
of attorney given by feme covert to dismiss action concerning her land need not be registered 
to give it validity: Hollingworth v. Harman, 83-153. 
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3318. Plats and subdivisions. Any person, firm, or corporation, owning land 
in this state, who may desire to subdivide the same into smaller tracts or lots for 
the purpose of sale or other purpose, may have a plat or subdivision of such 
land recorded in the office of the register of deeds of the county in which such 
land or any part thereof is situated, upon proof upon oath by the surveyor mak- 
ing such plat or subdivision that the same is in all respects correct and was pre- 
pared from an actual survey by him made, giving the date of such survey and 
the variation of the magnetic needle. Such plats or subdivisions when so proven, 
and probated as deeds and other conveyances, shall be recorded either by tran- 
scribing a correct copy thereof upon or by permanently attaching the original 
to the records, or in a book to be designated the Book of Plats; and when so 
recorded shall be duly indexed. 

1911, ¢. 55,'s. 2: 


3319. Certified copies may be registered; used as evidence. A duly certified 
copy of any deed or writing required or allowed to be registered may be regis- 
tered in any county; and the registry or duly certified copy of any deed or 
writing when registered in the county where the land is situate may be given in 
evidence in any court of the state. 

Reyv., s. 988; Code, s. 1253; 1858-9, ec. 18, s. 2. 

For records of court to prove deed, see sections 376, 377. 

Certified copy of deed is evidence of its probate and registration: Strickland v. Draughan, 
88-315; Love v. Harbin, 87-249—but same may be rebutted by evidence to contrary, Love v. 
Harbin, 87-249. Copy of the record of a grant is admissible in evidence without accounting 
for original: Lumber Co. v. Lumber Co., 169-80. 

Conveyances cannot be introduced in evidence until proved and registered: Brown v. Hutch- 
inson, 155-205; Jennings v. Reeves, 101-450; Avent v. Arrington, 105-389; White v. Holly, 
91-68; Phifer v. Barnhardt, 88-333; Triplett v. Witherspoon, 74-475; Wilson v. Sparks, 72-209; 
Walker vy. Coltraine, 41-79. As to contracts to convey, see Hargrove v. Adcock, 111-166. When 
certificate of probate is not sufficient to entitle instrument to registration, if one make it part 
of his pleadings, he waives question of admissibility: Avent v. Arrington, 105-377. 

Fact that deed has been three times probated and registered does not affect its competency 
as evidence: Bell v. Couch, 132-346. 

Deed improperly proven and registered was, on trial, attempted to be proven as at common 
law, but could not be so proven unless deed was in court: Hatcher v. Hatcher, 127-201. 


3320. Register to fill in deeds on blank forms with lines. Registers of deeds 
shall, in registering deeds and other instruments, where printed skeletons or 
forms are used by the register, fill all spaces left blank in such skeletons or forms 
by drawing or stamping a line or lines in ink through such blank spaces. 

LOT RCE aS le 


3321. Errors in registration corrected on petition to clerk. Every person who 
discovers that there is an error in the registration of his grant, conveyance, bill 
of sale or other instrument of writing, may prefer a petition to the clerk of the 
superior court of the county in which said writing is registered, in the same man- 
ner as is directed for petitioners to correct errors in grants or patents, and if 
on hearing the same before said clerk it appears that errors have been com- 
mitted, the clerk shall order the register of the county to correct such errors and 
make the record conformable to the original. The petitioner must notify his 
erantor and every person claiming title to or having lands adjoining those men- 


1380 


3322 PROBATE AND REGISTRATION—Arr. 3 Ch. 65 


tioned in the petition, thirty days previous to preferring the same. Any per- 
son dissatisfied with the judgment may appeal to the superior court as in other 
cases. 

Rev., s. 1008; Code, s. 1266; R. C., c. 37, s. 28; 1790, c. 326, ss. 2, 3, 4. 

Section provides for correction of errors in registration by petition and proceeding wherein 
interested persons and adjoining landowners are made parties, and in such cases statutory pro- 
ceeding is exclusive: Hopper v. Justice, 111-418. Register of deeds has power and it is his 
duty to correct any error he may have made in registration of deed either by inserting any 
omitted matter or by registration of entire instrument: Sellers v. Sellers, 98-13; Brown v. 
Hutchinson, 155-205. Where by mistake or oversight of makers of deed same incorrectly writ- 
ten, grantors have no equity to call upon grantee to correct mistake on books of register, as 
they have ample remedy under this section: Oldham y. Bank, 85-240. 


Art. 8. Forms or ACKNOWLEDGMENT, PROBATE AND ORDER OF 
REGISTRATION 


3322. Adjudication and order of registration. The form of adjudication and 
order of registration required by section 3305 shall be substantially as follows: 


NortheGarolind. fees] eee es County. 

The foregoing (or annexed) certificate of (here give name and official title of the 
officer signing the certificate passed upon) is adjudged to be correct. Let the instrument 
and the certificate be registered. 

WShis je ths aay nOfy +. Sik eR oS ASD s bet ef 

(Onigial seals) Phassrae a0) airlosorOt ant Jo nbl2ssecsssate asta Bac Setees ede cece 

(Signature of officer.) 


But the order of registration may be substantially in the form: ‘‘Let the same 
with this certificate be registered.’’ 

Rey., ss. 1001, 1010; 1899, c. 235, s. 7; 1905, ec. 344. 

See annotations under section 3305. Where proof of execution of instrument duly made 
within the state, not necessary that certificate or fact of probate should be registered, unless 
statute at that time otherwise directed: Perry v. Bragg, 111-159; Cochran y. Imp. Co., 127-386; 
Freeman v. Hatley, 48-115; Love v. Harbin, 87-253; Starke v. Etheridge, 71-243. The word 
*‘jurat’’ means proved, and is sufficient evidence of probate: Moore v. Quickle, 159-129. 


3323. Acknowledgment by grantor. Where the instrument is acknowledged 
by the grantor or maker, the form of acknowledgment shall be in substance as 
follows: 


Nontihe Carolina wee === ——— County. 

I (here give the name of the official and his official title), do hereby certify that (here 
give the name of the grantor or maker) personally appeared before me this day and 
acknowledged the due execution of the foregoing instrument. Witness my hand and 
(where an official seal is required by law) official seal this the _--- day of -------- (year). 


HOM CIS 28a |) ieee en ae i PE 8 Be oe ee ee eee ee os 
(Signature of officer.) 


Rey., s. 1002. 


As to probating officer affixing seal, see section 3297. The name of the justice of the peace 
in the body of certificate instead of subscribed is sufficient: Brown v. Hutchinson, 155-205. 


3324. Private examination of wife. When an instrument purports to be signed 
by a married woman, the form of certificate of her acknowledgment and private 
examination before any officer authorized to take the same shall be in substance 


as follows: 
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NorthyCarolinay a 220 see County. 

I (here give name of the official and his official title), do hereby certify that (here give 
name of the married woman who executed the instrument), wife of (here give husband’s 
name), personally appeared before me this day and acknowledged the due execution of the 
foregoing (or annexed) instrument; and the said (here give married woman’s name), 
being by me privately examined, separate and apart from her said husband, touching her 
voluntary execution of the same, doth state that she signed the same freely and voluntarily, 
without fear or compulsion of her said husband or any other person, and that she doth. 
still voluntarily assent thereto. 

Witness my hand and (when an official seal is required by law) official seal, this —~--- 
(daysotamonth) )hyAge io sae (year). 

(Official, seals Junrae Hash) Jo sravtent to tdenave to stebsee set oot oS eat lose 

(Signature of officer.) 

Rey., s. 10038 ; 1899, c. 235, s. 8; 1901, c. 687. 


See under section 997, Private examination of married woman which sets out that she 
signed deed of her own free will and accord, and without any compulsion of her husband, is 
sufficient without adding words ‘‘and doth voluntarily assent thereto’’: Robbins v. Harris, 
96-557. 


3325. Husband’s acknowledgment and wife’s examination before same officer. 
Where the instrument is acknowledged by both husband and wife or by other 
grantor before the same officer the form of acknowledgment shall be in sub- 
stance as follows: 


NortheCarolinay 22 rei County. 

I (here give name of official and his official title), do hereby certify that (here give name 
of the grantors whose acknowledgment is being taken) personally appeared before me this 
day and acknowledged the due execution of the foregoing (or annexed) instrument, and 
the said (here give name of the married woman or women), wife (or wives) of (here give 
name of husband or husbands), being by me privately examined, separate and apart from 
her said husband, touching her voluntary execution of the same, doth state that she signed 
the same freely and voluntarily, without fear or compulsion of her said husband or any 
other person, and that she doth still voluntarily assent thereto. 

Witness my hand and (when an official seal is required by law) official seal, this_--- 
(day, of month) Au.D), ee (year). 

(OMCIA SCA. gt tiie Pe eh kita ie Am ae et oie eM ek PE See ee 

(Signature of officer.) 

Reyv., s. 1004; 1899, c. 285, s. 8; 1901, c. 299. 

See cases under section 997. Omission of justice to attach seal to certificate of proof of 
execution of deed and privy examination of wife will not invalidate his action otherwise regu- 
lar, the section requiring him to attach seal being directory only: Lineberger v. Tidwell, 104- 
506. Statute does not require clerk to order registration except when probate is taken by 
another officer: Buchanan v. Hedden, 169-222; Lumber Co. v. Branch, 158-251—and this is 
held to be only directory in Heath v. Lane, 176-119; Darden v. Steamboat Co., 107-437. See 
sections 3305, 3332. 


3326. Corporate conveyances. The following forms of probate for deeds and 
other conveyances executed by a corporation shall be deemed sufficient, but shall 
not exclude other forms of probate which would be deemed sufficient in law. 
If the instrument is executed by the president or presiding member or trustee 
and two other members of the corporation, and sealed with the common seal, the 
following form shall be sufficient: 


INGIRNM, (Ohmi, BS hee County. 

TDL Speenegn AV Ol pene ere oye WA Veeh. B etreteecsnge. , personally came before me (here give the 
name and Official title of the officer who signs this certificate), A. B. (here give the name 
of the subscribing witness), who, being by me duly sworn, says that he knows the com- 
mon seal of the (here give the name of the corporation), and is also acquainted with C. D., 
who is the president (or presiding member or trustee), and also with E. F. and G. H., two 
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other members of said corporation ; and that he, the said A. B., saw the said president (or 
presiding member or trustee) and the two said other members sign the said instrument, 
and saw the said president (or presiding member or trustee) affix the said common seal 
of said corporation thereto, and that he, the said subscribing witness, signed his name as 
such subscribing witness thereto in their presence. Witness my hand and (when an official 
seal is required by law) official seal, this _-._._ day of ~.------ (year). 
COMGEIOESCOIN Soe Raeenh at deg gene gE Seo gee.) eR igae 2 PO. ale ee, Ree eeree ee 4 NOT. Oe oe ee 
(Signature of officer.) 


If the deed or other instrument is executed by the president, presiding mem- 
ber or trustee of the corporation, and sealed with its common seal, and attested 
by its secretary or assistant secretary, either of the following forms of proof 
and certificate thereof shall be deemed sufficient : 


Northy@arolins 22 soe ees County. 


TET See Se CL Ven O tig ets eee ae AL) Je ote seas , personally came before me (here give 

ame and official title of the officer who signs the certificate) A. B. (here give the name 
a the attesting secretary or assistant secretary), who, being by me duly sworn, says that 
he knows the common seal of (here give the name of the corporation), and is acquainted 
with C. D., who is the president of said corporation, and that he, the said A. B., is the 
secretary (or assistant secretary) of the said corporation, and saw the said president sign 
the foregoing (or annexed) instrument, and saw the said common seal of said corporation 
affixed to said instrument by said president (or that he, the said A. B., secretary or 
assistant secretary as aforesaid, affixed said seal to said instrument), and that he, the 
said A. B., signed his name in attestation of the execution of said instrument in the 
presence of said president of said corporation. Witness my hand and (when an official 
seal is required by law) official seal, this the __._._ day of ~-----_- (year). 

(Ofticial#seal tee eneteeation ter Ge PLC a tir eee Po eee 2 er ere ee aie 

(Signature of officer.) 


North, Caroling @2es- 25 ass County. 


his isstoicertilyathatrongtheyse.e) Gayaones=— =, 19___, before me personally came 
ee ee le (president, vice-president, secretary or assistant secretary, as the case may 
be), with whom I am personally acquainted, who, being by me duly sworn, says that 
eeepret. Sed is the president (or vice-president), and ----.-_---_- is the secretary (or 
assistant secretary) of the -_--_-------- , the corporation described in and which executed 
the foregoing instrument; that he knows the common seal of said corporation; that the 
seal aflixed to the foregoing instrument is said common seal, and the name of the corpora- 
tion was subscribed thereto by the said president (or vice-president), and that said 
president (or vice-president) and secretary (or assistant secretary) subscribed their names 
thereto, and said common seal was affixed, all by order of the board of directors of said 
corporation, and that the said instrument is the act and deed of said corporation. Witness 
my hand and (when an official seal is required by law) official seal, this the ---_ day of 
a eS (year). 

COficialtseali) STRAT silt VG DUI By OUN ns 80 ae ere Bae LO OL Roles 

(Signature of officer.) 


If the deed or other instrument is executed by the signature of the president, 
presiding member or trustee of the corporation, and sealed with its common seal 
and attested by its secretary, the following form of proof and certificate thereof 
shall be deemed sufficient : 


RIS 244-5 Gay eOlyts— 2 =2aa8she on Ayers ah personally came before me (here give 
name and official title of the officer who signs the certificate) A. B., who, being by me 
duly sworn, says that he is president (presiding member or trustee) of GHG pee eee 
Company, and that the seal affixed to the foregoing (or annexed) instrument in writing 
is the corporate seal of the company, and that said writing was signed and sealed by him 
in behaif of said corporation by its authority duly given. And the said A. B. acknowledged 
the said writing to be the act and deed of said corporation. 

(COTMCialmcea ls) SM eer Ceeite ould Wil ee Be een ee AE nest A hte a eee 

(Signature of officer.) 
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If the officer before whom the same is proven be the clerk or deputy clerk of 
the superior court of the county in which the instrument is offered for registra- 
tion, he shall add to the foregoing certificate the following: ‘‘Let the instrument 
with the certificate be registered.”’ 

Rey., s. 1005; 1899, c. 235, s. 17: 1901, ec. 2, s. 110% 1905, c. 114; 1907; c. 927, s) 1 


For validation of corporate probates, see sections 3352-3356. Probate of deed of corporation 
by acknowledgment of individuals instead of its officers is void: Bernhardt v. Brown, 122-587. 
The forms given indicate that it must appear by oath that the seal affixed is the corporate seal, 
and that it was affixed by an officer of the corporation; mere acknowledgment of signatures 
by the officers is insufficient: Withrell v. Murphy, 154-82. A substantial compliance with this 
section is sufficient: Spruce Co. v. Hunnicutt, 166-202. Sufficient probate of corporation deed 
by subscribing witness: Power Co. v. Power Co., 168-219. 

This section seems to imply the power of board of directors to mortgage the corporate prop- 
erty: Wall v. Rothrock, 171-388. 

As bearing on section: Clark v. Hodge, 116-761; Heath v. Cotton Mills, 115-202; Duke v. 
Markham, 105-131; Clayton v. Clagle, 97-302. 


3327. Clerk’s certificate upon probate by justice of peace. When the proof or 
acknowledgment of any instrument is had before a justice of the peace of some 
other state or territory of the United States, or before a justice of the peace of 
this state, but of a county different from that in which the instrument is offered 
for registration, the form of certificate as to his official position and signature 
shall be substantially as follows: 


NOTE EY COBB ROUND 8 oe we ee County. 

I, A. B. (here give name and official title of a clerk of a court of record), do hereby 
certify that C. D. (here give the name of the justice of the peace taking the proof, etc.), 
was at the time of signing the foregoing (or annexed) certificate an acting justice of the 
peace in and for the county of ___-_------- and state (or territory) of _-.___._----- , and 
that his signature thereto is in his own proper handwriting. 

In witness whereof, I hereunto set my hand and official seal, this _-___ day of___------_-, 
ANID Wt eta es 4 

(Officiallseal has af hacirmesi molinioqies Si) ,.._-_._.__.._ SBT Die ee eee 

(Signature of officer.) \ 

Rey., s. 1006; 1899, c. 235, s. 8. 


3328. Clerk’s certificate upon probate by nonresident official without seal. 
When the proof or acknowledgment of any instrument is had before any official of 
some other state, territory or country and such official has no official seal, then the 
certificate of such official shall be accompanied by the certificate of a clerk of a 
court of record of the state, territory or country in which the official taking the 
proof or acknowledgment resides, of the official position and signature of such 
official; such certificate of the clerk shall be under his hand and official seal and 
shall be in substance as follows: 


I, A. B. (here give name and official title of the clerk of a court of record as provided 
herein), do hereby certify that C. D. (here give name of the official taking the proof, ete.) 
was at the time of signing the foregoing (or annexed) certificate a (here give the official 
title of the officer taking proof, ete.) in and for the county of _____=_____- and state of 
sola dearer ice se eee (or other political division of the state, territory or country, as the case may 
be), and that his signature thereto is in his own proper handwriting. 


AOD ES 


(Signature of Clerk.) 
Rev., s. 1007; 1899, c. 235, s. 8. 
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Art. 4. Curative Statutes; ACKNOWLEDGMENTS; PROBATES; 
REGISTRATION 


3329. Defective order of registration; ‘‘same’’ for ‘‘this instrument.’’ Where 
instruments were admitted to registration prior to March 2, 1905, and the clerk’s 
order for the registration used the word ‘‘same’’ in place of ‘‘this instrument,”’ 
the said registrations are good and valid. 

Rey., s. 1010; 1905, ec. 344. 


3330. Clerk’s certificate failing to pass on all prior certificates. When it ap- 
pears that the clerk of the superior court or other officer having the power to pro- 
bate deeds, in passing upon deeds or other instruments, and the certificates 
thereto, having more than one certificate of the same or a prior date, by other 
officer or officers taking acknowledgment or probating the same, has in his certifi- 
cate or order mentioned only one or more of the preceding or foregoing certifi- 
eates or orders, but not all of them, but has admitted the same deed or other in- 
strument to probate, it shall be conclusively presumed that he has passed upon all 
the certificates of said deed or instrument necessary to the admission of the same 
to probate, and the certificate of said clerk or other probating officer shall be 
deemed sufficient and the probate and registration of said deed or instrument is 
hereby made and declared valid for all intents and purposes. 

1917, ¢c. 237. 


3331. Defective certification or adjudication of clerk, etc., admitting to regis- 
tration. In all cases where, prior to January first, nineteen hundred and nine- 
teen, instruments by law required or authorized to be registered, with certificates 
showing the acknowledgment or proof of execution thereof as required by the 
laws of the state of North Carolina, have been ordered registered by the clerk of 
the superior court or other officer qualified to pass upon probates and admit 
instruments to registration, and actually put upon the books in the office of the 
register of deeds as if properly proven and ordered to be registered, all such 
probates and registrations are hereby validated and made as good and sufficient 
as though such instruments had been in all respects properly proved and re- 
corded, notwithstanding the failure of clerks or other officers qualified to pass 
upon the proofs or acknowledgments of instruments and to admit such instru- 
ments to registration to adjudge or certify that said instruments were duly 
proven, and notwithstanding the failure of such officers to adjudge or certify 
that the certificates of proof or acknowledgment of said instruments were correct 
or in due form. This act shall not affect any suit, action, or proceeding pending 
in the courts of this state March 10, 1919, and shall not impair vested rights. 

1919, c. 248. 


~ 3332. Order of registration omitted. In every case where it appears from the 
records of the office of the register of deeds of any county in this state that the 
execution of a deed of conveyance was duly acknowledged before the clerk or 
deputy clerk of the superior court of such county and the certificate of such 
officer taking the acknowledgment was made complete except that the order of 
registration was omitted, and such deed, with the certificate of such officer, was 
duly registered without any order of registration, any and all such probates 
and registrations are hereby validated, and the records of such deeds of convey- 
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ance may be read in evidence upon the trial or hearing of any cause with the 
same force and effect as if the same had been duly ordered registered. This 
section only applies to deeds so acknowledged and registered prior to January 
first, one thousand nine hundred and fifteen. Suits pending October 138, 1913, 
are not affected by this section. 

LOA er OL Ode. 1667s 91S. CHG] ShixaeSessi G1 3NC) (Seal oem Toms al: 


3333. Official deeds omitting seals. All deeds executed prior to January first, 
nineteen hundred and ten, by any sheriff, commissioner, or other officer author- 
ized to execute a deed, by virtue of his office or appointment, wherein the officer 
has omitted to affix a seal after his signature, shall be good and valid neverthe- 
less. This section does not apply to actions pending March 8, 1907. 

LOOT NC) SOG SLOT C69) sas 

See section 8031, tax deed. 


3334. Probates omitting official seals. In all cases where the acknowledgment, 
private examination, or other proof of the execution of any deed, mortgage, or 
other instrument authorized or required to be registered has been taken or had 
by or before any commissioner of affidavits and deeds of this state, or clerk or 
deputy clerk of a court of record, or notary public of this or any other state, 
territory, or district, and such deed, mortgage, or other instrument has heretofore 
been recorded in any county in this state, but such commissioner, clerk, deputy 
clerk, or notary public has omitted to attach his or her official or notarial seal 
thereto, or it does not appear of record that such seal was attached to the original 
deed, mortgage, or other instrument, or such commissioner, clerk, deputy clerk, 
or notary public has certified the same as under his or her ‘‘official seal,’’ ‘‘no- 
tarial seal,’’ or words of similar import, and no such seal appears of record, 
then all such acknowledgments, private examinations or other proofs of such 
deeds, mortgages, or other instruments, and the registration thereof, are hereby 
made in all respects valid and binding. The provisions of this section apply to 
acknowledgments, private examinations, or proofs taken prior to March 11, 1907, 
before a notary whose term had expired. This section does not apply to litiga- 
tion pending February 16, 1915. 

Rev., s.,1012;-1907, ce: 213, 665, 971; 1911; «4: 1915, e136; 


3335. Registrations by register’s clerks or deputies. All registration of deeds 
and other instruments heretofore made by the several registers of deeds of the 
several counties of the state by their deputies and clerks, and signed in the name 
of the register of deeds by a deputy or clerk, and when said registration is in all 
other respects regular, are hereby validated and declared of the same force and 
effect as if signed in the name of the register and not by a deputy or clerk. This 
section does not affect litigation pending March 8, 1911, in any state or federal 


court or any suit in substantial renewal of any pending litigation. 
LOU ey 184s yal 


3336. Before officer in wrong capacity or out of jurisdiction. All deeds, con- 
veyances, or other instruments permitted by law to be registered in this state, 
which have been probated or ordered to be registered previous to January first, 
one thousand nine hundred and thirteen, before any officer of this or any other 
state or country, authorized by law to take acknowledgments or to order registra- 
tion, where the certificate of the probate or order of registration is sufficient in 
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form, but appears to have been certified by the officer in some capacity other than 
that in which such officer was authorized to act, or appears to have been made out 
of the county or district authorized by law, but within the state, and where the 
instrument with such certificate has been recorded in the proper county, are 
hereby declared to have been duly proved, probated and recorded, and to be 
valid. This section does not affect actions pending March 11, 1918. 

Revensse OL ie O30 OTS Chloe Saels 


Statute validates irregular probates as between parties, and as to third persons from passage 
of same: Williams v. Kerr, 113-310; Barrett v. Barrett, 120-127; Gordon v. Collett, 107-862— 
but does not validate such probates as to third persons whose rights had already accrued prior 
to enactment of section, Williams v. Kerr, 113-310; Barrett v. Barrett, 120-127. 


3337. Before justices of peace, where clerk’s certificate or order or registration 
defective. In every case where it appears from the record of the office of any 
register of deeds in this state that a justice of the peace in this state has taken 
and certified the proof of any instrument required by law to be registered, or the 
privy examination of a married woman thereto, and the deed and certificate have 
been registered, prior to the first day of January, one thousand nine hundred 
and seven, in the county where the lands described in the instrument are located, 
without or with a defective certificate of the clerk of the official character of 
the justice, or as to the genuineness of his signature, or without the order of 
registration of the clerk, or his adjudication of due probate, or with a defective 
adjudication thereof, such proofs, certificates and registration are validated; 
but as against creditors or purchasers from donor, bargainor or lessor, only 
from February first, nineteen hundred and seven. 

TOOT Coo, Ses 


3338. Probates on proof of handwriting of maker refusing to acknowledge. 
All registrations of instruments, prior to February fifth, one thousand eight 
hundred and ninety-seven, permitted or required by law to be registered, which 
were ordered to registration upon proof of the handwriting of the grantor or 
maker who refused to acknowledge the execution, are hereby validated. 

Rey., s. 1026; 1897, ¢. 28. 


3339. Before judges supreme or superior courts or clerks before 1389. Wher- 
ever the judges of the supreme or the superior court, or the clerks or deputy clerks 
of the superior court, or courts of pleas and quarter sessions, mistaking their pow- 
ers, have essayed previously to the first day of January, one thousand eight 
hundred and eighty-nine, to take the probate of any instrument required or 
allowed by law to be registered, and the privy examination of femes covert, 
whose names are signed to such deeds, and have ordered said deeds to registra- 
tion, and the same have been registered, all such probates, privy examinations 
and registrations are validated. 

Rey., s. 1009; Code, s. 1260; 1871-2, c. 200, s. 1; 1889, c. 252; 1891, c. 484. 

Section validates probates of deeds and privy examination taken before deputy clerk of 
superior court prior to January 1, 1889, and it is immaterial whether deputy clerk, in making 
probate, signed as deputy clerk or merely signed name of clerk thereto: Gordon v. Collett, 
107-362. : 

Section constitutional and valid if rights of third persons have not accrued, but it would not 
divest title of party acquired by subsequent deed from same grantor which is registered prior 
to enactment of curative statute: Gordon v. Collett, 107-362; Barrett v. Barrett, 120-127; 
Williams vy. Kerr, 113-310; White v. Connelly, 105-65; Tatom vy. White, 95-453. 
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Section does not validate probate of deed taken by clerk of superior court who is grantee in 
same: Hreeman vy. Person, 106-251; White yv. Connelly, 105-71. This section validates probate 
taken by court of pleas and quarter sessions in wrong county: Weston v. Lumber Co., 160-263. 

Original section before amendment validated all probates of deeds before officers named 
therein prior to February 12, 1872, and registration made in pursuance of such probates are 
embraced within operation of same, although made after that date, but before enactment of 
Code of 1883: Tatom vy. White, 95-453. 


3340. Before clerks of inferior courts. All probates and orders of registration 
made by and taken before any clerk of any inferior or criminal court prior to 
the twentieth day of February, one thousand eight hundred and eighty-five, and 
valid in form and substance, shall be valid and effectual, and all deeds, mort- 
gages or other instruments requiring registration, registered upon such pro- 
bate and order of registration, shall be valid. This section shall apply only to 
the counties of Halifax, Northampton, Hertford, Buncombe, Mecklenburg, Gran- 
ville, Beaufort, Lenoir, Robeson, Cumberland, Ashe, Martin, Wayne, Greene, 
Iredell, Bertie, Edgecombe, Duplin and New Hanover. This section applies to 
probates and private examinations taken before the clerks of the criminal court 
of Buncombe prior to February second, one thousand eight hundred and 
ninety-three. 

Reyv., ss. 1020, 1021; 1885, ce. 105, 108; 1889, c. 148; 1889, c. 468. 


3341. Before de facto officers of Greene county. The probate of all instru- 
ments requiring registration made by Alexander Taylor while acting as and 
being the de facto clerk of the superior court of Greene county during the 
month of December, one thousand eight hundred and ninety-eight, and during 
the year one thousand eight hundred and ninety-nine, are hereby declared valid; 
and the registration of all instruments requiring registration as made by W. HE. 
Murphrey while acting as the de facto register of deeds of Greene county dur- 
ing the month of December, one thousand eight hundred and ninety-eight, and 
during the year one thousand eight hundred and ninety-nine, are declared valid. 

Rev., s. 10293 1901, ¢: 369: 


3342. Order of registration by judge, where clerk party. All deeds, mort- 
gages or other instruments which prior to the twentieth day of January, one 
thousand eight hundred and ninety-three, have been probated by a justice of the 
peace and ordered to registration by a judge of the superior court or justice 
of the supreme court, to which clerks of the superior court are parties, are hereby 
confirmed, and the probates and orders for registration declared to be valid. 

(evans: LO1LS 1898s 6.3. tse. 


3343. Order of registration by interested clerk. The probate and registration 
of all deeds, mortgages and other instruments requiring registration, prior to the 
fourth day of March, one thousand nine hundred and eight, to which the clerks 
of the superior courts are parties or in which they have an interest, and which 
have been registered on the order of such clerks on proof of acknowledgment 
taken before such clerks, justices of the peace or notaries public, be and the same 
are hereby declared valid. This section shall not affect pending actions, 


Reyv., s. 1015; 1891, c. 102; 1899, c. 258; 1905, ¢. 427; 1907, c. 1003, s. 2; Ex. Sess. 1908, 
(RMU N SR Ts 


See sections 3293, 3299. 
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3344. Probates before interested notaries. The proof and acknowledgment of 
instruments required by law to be registered in the office of the register of deeds 
of a county, and all privy examinations of a feme covert to such instruments made 
before any notary public on or since March eleventh, one thousand nine hundred 
and seven, are hereby declared valid and sufficient, notwithstanding the notary 
may have been interested as attorney, counsel or otherwise in such instruments. 

Ex. Sess. 1908, c. 105, s. 2. 


3345. Probates before officer of interested corporation. Im all cases when 
acknowledgment of proof of any conveyance has been taken before a clerk of 
superior court, justice of the peace or notary public, who was at the time a stock- 
holder or officer in any corporation, bank or other institution which was a party 
to such instrument, the certificates of such clerk, justice of the peace, or notary 
public shall be held valid, and are so declared. 

Reveus a1 Olo-ehoOT sCalOOsacas ls 


3346. Probates before stockholders and directors of building and loan associa- 
tions. No acknowledgment or proof of execution, including privy examina- 
tion of married women, of any mortgage or deed of trust executed to secure the 
payment of any indebtedness to any building and loan association, prior to the 
first day of January, one thousand nine hundred and thirteen, shall be held 
invalid by reason of the fact that the officer taking such acknowledgment, proof 
or privy examination was a stockholder or director in said building and loan 
association ; but such proofs and acknowledgment and the registration thereof, if 
in all other respects valid, are declared to be valid. Nor shall the registration 
of any such instrument ordered to be registered be held invalid by reason of the 
fact that the clerk or deputy clerk ordering the registration was a stockholder 
or director in any building and loan association whose indebtedness is secured 
thereby. 

Ex. Sess. 19138, c. 41. 


3347. Clerk’s deeds, where clerk appointed himself to sell. All deeds made by 
any clerk of the superior court of any county or his deputy, prior to the first 
day of January, one thousand nine hundred and five, in any proceeding before 
him in which he has appointed himself or his deputy to make sale of real prop- 
erty or other property are hereby validated. 

1911, ce. 146, s. 1. 


3348. Certificate of wife’s ‘‘previous’’ examination. All probates of deeds, let- 
ters of attorney or other instruments requiring registration to which married 
women were parties, had and taken prior to the fourteenth day of February, one 
thousand eight hundred and ninety-three, in which probate it appears that such 
married women were ‘‘previously examined’’ instead of ‘‘privately examined,’’ 
are hereby validated and confirmed. 

Rey., s. 1016; 1893, ec. 180. 


3349. Probates of husband and wife in wrong order. All probates prior to the 
sixth day of March, one thousand eight hundred and ninety-three, of instru- 
ments executed by a husband and wife in which the probate as to the husband 
has been taken before or subsequent to the privy examination of his wife are 
validated. 


Rev., s. 1017; 1893, c. 293. 
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As to validity or invalidity of legislation validating such probates, see Barrett v. Barrett, 
120-127. Section embraces cases where execution of deed by husband was proved by subscrib- 
ing witness, and not by technical ‘‘acknowledgment’’ of husband, Ibid. Section referred to 
in Cook y. Pittman, 144-531. 


3350. Probates of husband and wife before different officers. Where, prior to 
the second day of March, one thousand eight hundred and ninety-five, the pro- 
bate of a deed or other instrument, executed by husband and wife, has been 
taken as to the husband and the wife by different officers having the power to 
take probates of deeds, whether both officers reside in this state or one in this 
state and the other in another state, or foreign country, the said probate, in the 
cases mentioned, shall be valid to all intents and purposes, and all deeds and 
other instruments required to be registered, and which have been ordered to 
registration by the proper officer in this state, and upon such probate or pro- 
bates, and have been registered, shall be taken and considered as duly registered, 
and the word ‘‘probate,’’ as used in this section, shall include privy examination 
of the wife. This section does not affect actions pending January 25, 1907. 

Rev., s. 1018; 1895, c. 120; 1907, c. 34, s. 1. 


3351. Wife free trader; no examination or husband’s assent. In all cases prior 
to the twenty-fourth day of September, nineteen hundred and thirteen, where a 
married woman who was at the time a free trader by her husband’s consent has 
executed and delivered a deed conveying her land, without her privy examination 
having been taken, and without the written assent of her husband other than his 
written assent contained in the instrument making her a free trader, such deed 
shall be valid and effectual to convey her land as if she had been, at the time of 
the execution and delivery of such deed, a feme sole. This section does not 
validate such deed where it would affect the title to land or property of pur- 
chasers or their grantees or assignees from such married woman and free trader 
subsequent to the execution of such deed. 

Hx. Sess. 1913, c. 54, s. 1. 


3352. By president and attested by treasurer under corporate seal. All deeds 
and conveyances for lands in this state, made by any corporation of this state, 
which have heretofore been proved or acknowledged before any notary publie in 
any other state, or before any commissioner of deeds and affidavits for the state 
of North Carolina in any other state, and sealed with the common seal of the 
corporation and attested by the treasurer, are hereby ratified and declared to be 
good and valid deeds for all purposes. Where such deeds have been executed 
for the corporation by its president and attested, sealed and acknowledged or 
probated as aforesaid, and the acknowledgment or probate has been duly ad- 
judged sufficient by any deputy clerk and ordered registered, the acknowledg- 
ment, probate and registration are ratified, and said deed is declared valid. Such 
deeds, or certified copies thereof, may be used as evidence of title to the lands 
therein conveyed in the trial of any suits in any of the courts of this state where 
the title of said lands shall come in controversy. 

Rey., s. 1028; 1905, c. 307. 

See section 1134. 


3353. By president and attested by witness before January, 1900. All deeds 
and conveyances for land in this state, made prior to January first, one thousand 
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nine hundred, by the president of any corporation duly chartered under the laws 
of this state, and attested by a witness, is hereby declared to be a good and valid 
deed by such corporation for all purposes, and shall be admitted to probate and 
registration and shall pass title to the property therein conveyed to the grantee 
as fully as if said deed were executed according to provisions and forms of law 
in force in this state at the date of the execution of said deed. This section does 
not apply to suits pending March 8, 1909. 
EQOS NC. S59,"s2 1. 


3354. Corporate name not affixed, but signed otherwise prior to January, 1919. 
In all eases prior to the first day of January, one thousand nine hundred and 
nineteen, where any deed conveying lands purported to be executed by a corpora- 
tion, but the corporate name was in fact not affixed to said deed, but same was 
signed by the president and secretary of said corporation, or by the president and 
two members of the governing body of said corporation, and said deed has been 
registered in the county where the land conveyed by said deed is located, said 
defective execution above described shall be and the same is hereby declared to 
be in all respects valid, and such deed shall be deemed to be in all respects the 
deed of said corporation. 

LOLS: Gis; Sos 


3355. Probated and registered on oath of subscribing witness. In all cases 
prior to the first day of January, one thousand nine hundred and nineteen, where 
any deed conveying lands was executed by a corporation, and said deed was 
probated and ordered registered upon the oath and examination of a subscribing 
witness, by the clerk of the superior court of the county in which the land con- 
veyed by said deed is located, and said deed has been duly registered by the 
register of deeds of said county, such probate and order of registration shall be, 
and the same is hereby, declared to be in all respects valid. 

L9LO CR 5358s 2! 


3356. Proof of corporate articles before officer authorized to probate. All 
proofs of articles of agreement for the creation of corporations which were, prior 
to the eighteenth day of February, one thousand nine hundred and one, made 
before any officer who was at that time authorized by the law to take proofs and 
acknowledgments of deeds and mortgages are ratified. 

Rev., s. 1027; 1901, c. 170. 

See section 1134. 


3357. Before officials of wrong state. In all cases where the acknowledgment, 
examination and probate of any deed, mortgage, power of attorney or other 
instrument required or authorized to be registered has been taken before any 
judge, clerk of a court of record, notary public having a notarial seal, mayor of 
a city having a seal, or justice of the peace of a state other than the state in 
which the grantor, maker or subscribing witness resided at the time of the execu- 
tion, acknowledgment, examination or probate thereof, and such acknowledg- 
ment, examination or probate is in other respects according to law, and such 
instrument has been duly ordered to registration and has been registered, then 
such acknowledgment, examination, probate and registration are hereby in all 
respects made valid and binding. This section applies to probates and acknowl- 
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edgments of deputy clerks of other states when such probate and acknowledgment 
has been attested by the official seal of said office and adjudged sufficient and in 
due form of law by the clerk of the court in the state where the instrument is 
required to be registered. This section does not affect any suit pending March 
6, 1905. 

Rev., s. 1013; 1905, c. 505. 


3358. Before notaries and clerks in other states. All deeds and conveyances 
made for lands in this state which have, previous to February fifteenth, one 
thousand eight hundred and eighty-three, been proved before a notary public 
or clerk of a court of record, or before a court of record, not including mayor’s 
court, of any other state, where such proof has been duly certified by such notary 
or clerk under his official seal, or the seal of the court, or in accordance with the 
act of congress regulating the certifying of records of the courts of one state to 
another state, or under the seal of such courts, and such deed or conveyance, 
with the certificate, has been registered in the office of register of deeds in the 
book of records thereof for the county in which such lands were situate at the 
time of such registration, are declared to be validly registered, and the proof and 
registration is adjudged valid. All deeds and conveyances so proved, certified and 
registered, or certified copies of the same, may be used as evidence of title for the 
lands on the trial of any suit in any courts where title to the lands come into 
controversy. 

Rev. ss; 1022; 1023; Cede, ss, 1262; 1263; 18835 c I29 "ss. 1) 25 18385; cy 11 1915 ee 213! 

See section 3319. Legislature has power to validate probates when no vested rights are 


impaired: Penland v. Barnard, 146-378. This section fails to include commissioner of deeds: 
Cozad v. MeAden, 148-10, but see section 3362. 


3359. Acknowledgment by resident taken out of state. When prior to the 
ninth day of March, one thousand eight hundred and ninety-five, a deed 
or mortgage executed by a resident of this state has been proved or acknowledged 
by the maker thereof before a notary public of any other state of the United 
States, and has been ordered to be registered by the clerk of the superior court 
of the county in which the land conveyed is situated, and said deed or mortgage 
has been registered, such registration is valid. 

Rey., Ss. 10179-1895, "er 181. 


3360. Before deputy clerks of courts of other states. Where any deed or con- 
veyance of lands in this state, executed prior to January first, one thousand nine 
hundred and thirteen, has been acknowledged by the grantor or the privy exami- 
nation of any married woman has been taken before the deputy clerk of a court 
of record of any other state, and the certificate of acknowledgment and privy 
examination is otherwise sufficient under the laws of this state, except that it 
appears to have been signed in the name of the clerk of said court, by the deputy 
clerk, and the seal of the court has been affixed thereto, and such certificate has 
been duly approved by the clerk of the superior court of this state in the county 
where the lands conveyed are situated and the instrument ordered to be recorded, 
such certificate and probate and the registration made thereon is validated, and 
the conveyance, if otherwise sufficient, is declared valid. This section does not 
apply to any litigation pending March 6, 1913. 


1913, c. 57, ss. 1, 2. 
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3361. Sister state probates without governor’s authentication. In all cases 
where any deed concerning lands or any power of attorney for the conveyance of 
the same, or any other instrument required or allowed to be registered, has been, 
prior to the twenty-ninth day of January, one thousand nine hundred and one, 
acknowledged by the grantor therein, or proved and the private examination of 
any married woman, who was a party thereto, taken according to law, before any 
judge of a supreme, superior or circuit court of any other state or territory of the 
United States where the parties to such instrument resided, and the certificate 
of such judge as to such acknowledgment, probate or private examination, and 
also the certificate of the secretary of state of said state or territory instead of 
the governor thereof (as required by the laws of this state then in force) that 
the judge, before whom the acknowledgment or probate and private examination 
were taken, was at the time of taking the same a judge as aforesaid, are attached 
to said deed, or other instrument, and the said deed or other instrument, having 
said certificates attached, has been exhibited before the former judge of probate, 
or the clerk of the superior court of the county in which the property is sit- 
uated, and such acknowledgment, or probate and private examination have been 
adjudged by him to be sufficient and said deed or other instrument ordered to be 
registered and has been registered accordingly, such probate and registration 
shall be valid. Nothing herein contained affects the rights of third parties who 
are purchasers for value, without notice, from the grantor in such deed or other 
instrument. 

Rev., s. 1014; 1901, c. 39. 


3362. Before commissioners of deeds. Any deed or other instrument permitted 
by law to be registered, and which has prior to the third day of March, one 
thousand nine hundred and thirteen, been proved or acknowledged before a 
commissioner of deeds, is validated; and its registration is authorized and vali- 
dated. Nothing in this section affects litigation pending March 3, 19138. 

LOLS Cao, Sep oe 


_ 3363. Foreign probates omitting seals. In all cases where the acknowledgment, 
privy examination or other proof of the execution of any instrument authorized 
or required to be registered has been taken by or before any ambassador, minis- 
ter, consul, vice consul, vice consul general or commercial agent of the United 
States in any country beyond the limits of the United States, and such instru- 
ment has heretofore been recorded in any county in this state, but the official 
before whom it was taken has omitted to attach his seal of office, or it does not 
appear of record that such seal was attached to the instrument, or such official 
has certified the same as under his ‘‘ official seal’’ or seal of his office, or words of 
similar import, and no such seal appears of record, then all such acknowledg- 
ments, privy examinations or other proof of such instruments, and the registra- 
tion thereof, are hereby made in all respects valid, and such instruments, after 
the ratification hereof, shall be competent to be read in evidence. This section 
does not apply to suits pending March 7, 1913. 
INE? Kors Rha 


3364. Before consuls general. Any deed or other instrument permitted by law 
to be registered, and which has prior to the thirteenth day of October, nineteen 
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hundred and thirteen, been proved or acknowledged before a ‘‘consul general,’’ is 
validated; and its registration is authorized and validated. This section does 
not affect litigation pending October 18, 1918. 

Hx. Sess. 1918, ¢c. 72, s. 2. 


3365. Before vice consuls and vice consuls general. The order for registration 
by the clerk of the superior court and the registration thereof of al] deeds of con- 
veyance and other instruments in any county of this state prior to January first, 
one thousand nine hundred and five, upon the certificate of any vice consul or 
vice consul general of the United States residing in a foreign country, certifying 
in due form under his name and the official seal of the United States consul or 
United States consul general of the same place and country where such vice 
consul or vice consul general resided and acted, that he has taken the proof or 
acknowledgments of the parties to such instruments, together with the privy 
examinations of married women parties thereto, are hereby, together with such 
proof and acknowledgments, privy examinations and certificates, validated. 

Reyv., s. 1024; 1905, c. 451, s. 2. 


Section not valid against duly registered deed from same grantor or a lien acquired against 
grantor before validating act: Powers v. Baker, 152-718. 


3366. Before masters in chancery. All probates, acknowledgments, and pri- 
vate examinations of deeds and conveyances of land heretofore taken before 
masters in equity or masters in chancery in any other state are declared to be 
valid, and all registrations of such deeds or conveyances upon such probates, 
acknowledgments and private examinations, or any of them, are hereby declared 
to be sufficient. All such deeds and conveyances and registration thereof, and 
all certified copies of such registrations, shall be received in evidence or other- 
wise used in the same manner and with the same force and effect as other deeds 
and conveyances with probates, acknowledgments, or private examinations made 
in accordance with provisions of statutes of this state in force at the time and as 
registrations thereof and certified copies of such registrations. This section does 
not apply to any suit pending in the courts of this state or of the United States 
on February 15, 1911. Nothing in this section contained shall have effect to de- 
prive any one of any legal rights acquired, before its passage, from the grantors 
in such deeds or conveyances subsequently to their execution, where the deeds or 
conveyances by which such rights were acquired have been duly acknowledged or 
probated and registered. 

191 LO: 
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CHAPTER 66 


PROHIBITION 


ART, 1. MANUFACTURE AND SALE OF INTOXICATING LIQUOBS. 
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3371. Unlawful sale through agents. 
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3374. Must allow package to be taken away. 
3375. Construction of article. 


ArT. 3. MANUFACTURE AND SALE oF MALT, 


3376. Unlawful to make or sell malt. 
3377. Transportation companies to keep record. 


ArT. 4. SEARCH AND SEIZURE Law. 


3378. Handling liquor for gain. 
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3381. Unlawful to handle draft connected with receipt for liquor. 
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3383. Indictment and proof. 


ART. 5. DELIVERY AND RECEIVING REGULATED. 


3384. Amount delivered restricted. 

3385. Amount received restricted. 

3386. Fifteen days between receipts. 

3387. Malt liquors defined. 

3388. No order in fictitious name or in name of another. 
3389. To allow use of name forbidden. 

3390. To serve liquors with meals forbidden. 

3391. Sale by druggists prohibited. 

3392. Application of provisions of this article. 

3393. Vinous liquors for sacramental purposes. 
3394. Permit to obtain alcohol for certain purposes. 
3395. Permit attached to package. 
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ArT. 6. SEIZURE AND FORFEITURE OF PROPERTY. 
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3399. Duty of officers to destroy liquor and arrest offenders. 
3400. Officer failing to discharge duty removed from office. 
3401. Fees for seizure. 

3402. Claimant may sue for fee. 
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8405. Proceeds of sale applied to school fund. 


ArT. 7. GENERAL PROVISIONS. 


38406. No witness privileged. 
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3408. Federal license as evidence. 
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3410. Other violations a misdemeanor. 

3411. Local laws not repealed. 
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Art. 1. MaANnuFACcTURE AND SALE oF IntToxtcatTine Liquors 


3367. Uniawful to manufacture or sell. It is unlawful for any person, firm or 
corporation to manufacture or in any manner make, or sell, or otherwise dispose 
of, for gain, any spirituous, vinous, fermented or malt liquors or intoxicating 
bitters within the state of North Carolina: Provided, that wines and ciders may 
be manufactured or made from grapes, berries or fruits, and wine sold at the 
place of manufacture only, and only in sealed or crated packages containing not 
less than two and one-half gallons per package; but no wine, when sold, shall be 
drunk upon the premises where sold, nor shall the package containing the same 
be opened on the premises: Provided further, that nothing herein contained shall 
be construed to prevent the sale of cider, in any quantity, by the manufacturer 
from fruits grown on his lands within the state of North Carolina; nor to pre- 
vent the sale of wine to any minister of religion or other officer of a church to be 
used for religious or sacramental purposes. 

Rev., ss. 2058, 2058 (b), 2061; 1908, ¢. 71, ss. 1, 5; 1915, c¢. 97, s. 8. 


Legislature may pass laws prohibiting sale of liquor within any designated locality: State 
v. Piner, 141-760, and cases cited on page 762; Guy v. Comrs., 122-471—no one having a vested 
right in such traffic, Guy v. Comrs., 122-471. 

When the liquid, by common knowledge and observation, is intoxicating, the court may so 
declare; but if it is doubtful whether or not it be so, then the question of fact is raised for the 
jury: State v. Piner, 141-763; State v. Parker, 139-588, and cases cited; State v. Packer, 
80-439; State v. Lowry, 74-121. 

Sale of cider made from fruits grown on owner’s premises not prohibited: State v. Wil- 
liams, 172-973. 

What amounts to a sale, discussion of Wilson act and the Webb-Kenyon act: State v. Card- 
well, 166-309—in case of liquors furnished for club, State v. Colonial Club, 154-177—aiding 
and abetting in the sale of liquor, State v. Denton, 154-641; State v. Winner, 153-602. Sale 
by allowing customers to wait on themselves: State v. Poteet, 86-612; State v. McMinn, 83- 
668—to members of a club by having steward take care of liquors and dispense them, State v. 
Neis, 108-787; State v. Lockyear, 95-633—by agents, State v. Kittelle, 110-560; State v. Neal, 
' 133-689; State v. Taylor, 89-577; State v. Smith, 117-809; State v. McNeeley, 60-234. Ex- 
change of liquor is a sale: State v. Mitchell, 156-659. Defendant is guilty where he sold to 
one employed by the officer: State v. Smith, 152-798. 

Where distiller outside of territory sold to party inside of territory and delivered it, guilty: 
State v. Sykes, 104-694. Where drug clerk sells liquor without knowledge and against orders 
of owner, the owner is not guilty: State v. Neal, 133-689. Law presumes the unlawful intent 
from the selling; and it is no defense that defendant did not in fact intend to violate the law: 
State v. Piner, 141-760; State v. Downs, 116-1064—but defendant may show that in good 
faith he did not know the drink to be intoxicating, State v. Powell, 141-780. Case under 
statute against selling ‘‘drinks containing alcohol,’’ State v. Parker, 139-586. Receipt of 
order by one within prohibition territory and filling same by delivering to depot, also within 
said territory, guilty: State v. Groves, 121-632. Delivering liquor and receiving the price 
within prohibited territory: State v. Johnston, 139-640. 

It is not a sale simply to order liquor for another from a liquor house at his request: State 
v. Bailey, 168-168; State v. Cardwell, 166-309; State v. Wilkerson, 164-431; State v. Watkins, 
164-425; State v. Allen, 161-226; State v. Whisenant, 149-515. 

A contract for the sale of intoxicating drinks is illegal and will not be enforced: Pfeifer 
v. Drug Co., 171-214; Bluthenthal v. Kennedy, 165-372; Pfeifer v. Israel, 161-409; Vinegar 
Co. v. Hawn, 149-355. 

Legislature has power to change rules of evidence and declare that certain facts or condi- 
tions when shown shall constitute prima facie evidence of guilt: State v. Wilkerson, 164-431; 
State v. Russell, 164-482; State v. Barrett, 138-630; State v. Dowdy, 145-432—therefore a 
statute making the keeping of a certain quantity of liquor prima facie evidence of keeping it 
with intent to sell is valid, Ibid.; State v. Dowdy, 145-432; State v. Tisdale, 145-422; State v. 
McIntyre, 139-601; State v. Williams, 146-618—but statute does not operate when indictment 
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does not specify name of person to whom sold, State v. Tisdale, 145-422. Such statute does 
not violate the provision of the federal constitution prohibiting the denial to any person the 
equal protection of the law: State v. Barrett, 138-630—quere: Whether it is within the power 
of the legislature to make the mere ownership or possession of whiskey in itself a crime: 
State v. McIntyre, 139-599. See section 3379. 


3368. Intoxicating liquors defined. All liquors or mixtures thereof, by what- 
ever name called, that will produce intoxication shall be construed and held to be 
intoxicating liquors within the meaning of this article: Provided, that medicinal 
preparations manufactured in accordance with formulas prescribed by the United 
States Pharmacopeia and National Formulary which contain no more alcohol 
than is necessary to extract the medicinal properties of the drugs contained in 
such preparations, and no more alcohol than is necessary to hold the medicinal 
agents in solution, and which are manufactured and sold as medicines and not 
as beverages, shall not be held or construed to be or to come within the meaning 
or provisions of this article. 

1908, c. 71, s. 2. 


Wine is an intoxicating liquor: State v. Piner, 141-763; State v. Packer, 80-439; State v. 
Scott, 116-1012; State v. Giersch, 98-720—as are also brandy peaches under certain circum- 
stances, State v. Scott, 116-1012—also what is known as ‘‘singlings,’’ State v. Summey, 60- 
496—also lager beer and all other liquors, whether produced by fermentation or distillation, 
which by their free use produce intoxication, State v. Giersch, 98-720—and also drinks con- 
taining such an amount of alcohol as would make a man drunk if freely used, State v. Parker, 
139-587. 


3369. Place of delivery place of sale. The place where delivery of any intoxi- 
cating liquors is made in the state of North Carolina shall be construed and held 
to be the place of sale thereof, and any station or other place within the state to 
which any person shall ship or convey any intoxicating liquors for the purpose 
of delivering or carrying the same to a purchaser shall be construed to be the 
place of sale. 

Rev., s. 2080; 1908, ce. 71, s. 4; 1915, c. 97, s. 8. 

_ Legislature had power to enact this section: State v. Herring, 145-418; State v. Patterson, 
134-612. An indictment at the place of delivery of liquor is not prohibited by the sixth amend- 
ment to the constitution of the United States: State v. Patterson, 134-612. Delivery of liquors 
by club manager to members of club is not a sale: State v. Colonial Club, 154-177. This sec- 
tion does not apply to sale fully consummated in another state and subject to interstate com- 
merce regulation: State v. Allen, 161-226 (before Webb-Kenyon law); see State v. R. R., 
169-295. 


3370. Unlawful to solicit orders for liquor. It is unlawful for any person, for 
himself or as agent or traveling salesman for any person, firm or corporation, to 
solicit orders or proposals of purchase of intoxicating liquors by the jug or 
bottle or otherwise within the state of North Carolina. 

1908, c. 118, s. 1. 

Section cited in Pfeifer v. Israel, 161-409; State v. Cardwell, 166-309. 


3371. Unlawful sale through agents. If any person unlawfully and illegally 
procures and delivers any spirituous or malt liquors to another, he shall be 
deemed and held in law to be the agent of the person selling said spirituous and 
malt liquors, and shall be guilty of a misdemeanor and shall be punished in the 
discretion of the court. When the solicitor of any judicial district has good 
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reason to believe that liquor has been manufactured or sold contrary to law 
within any county in his district, and believes that any person has knowledge of 
the existence and establishment of any illicit distillery, or that any person has 
sold liquor illegally, then it is lawful for the solicitor to apply to the clerk of the 
superior court of the county wherein the offense is supposed to have been com- 
mitted to issue subpcenas for the person so having knowledge of said offenses to 
appear before the next grand jury drawn for the county, there to testify upon 
oath what he may know touching the existence, establishment and whereabouts 
of said distillery or persons who have sold intoxicating liquors contrary to law, 
and shall give the names and personal description of the keepers thereof, and 
such evidence, when so obtained, shall be considered and held in law as an 
information on oath upon which the grand jury shall make presentment, as pro- 
vided by law, in other cases. If any officer shall fail or refuse to use due dili- 
gence in the execution of the provisions of this section, he shall be guilty of 
laches in office and such failure be cause for removal from office. 
Rey., ss. 3526, 3584; 1905, c. 498, ss. 6, 7, 8. 


One buying for another in unprohibited territory and delivering in prohibited territory is 
guilty: State v. Johnson, 139-640; State v. Bailey, 168-168. It is not a sale when club manager 
simply holds liquor in deposit for club members: State v. Colonial Club, 154-177. This sec- 
tion contemplates an illegal sale, and defendant must be agent of seller in such sale: State v. 
Wilkerson, 164-432; State v. Burchfield, 149-537; State v. Whisenant, 149-515; State v. 
Allen, 161-226. : 


3372. Social clubs using liquors. No corporation, club, association, or person 
shall directly or indirectly keep or maintain, alone or by association with others, 
or by any other means, or shall in any manner aid, assist, or abet others in keep- 
ing or maintaining a clubroom or other place where intoxicating liquors are 
received, kept, or stored for barter, sale, exchange, distribution, or division among 
the members of any such club or association or aggregation of persons, or to or 
among any other persons by any means whatever, or shall act as agents in order- 
ing, procuring, buying, storing, or keeping intoxicating liquors for any such 
purpose: Provided, this section shall not apply to churches using wines for 
sacramental purposes, or to hospitals or asylums keeping intoxicating liquors for 
medical purposes. 

1911, c. 133, s. 1; 1915, c. 97, 8. 8. 

Section changes rule in State v. Colonial Club, 154-177. 


Art. 2. Sate or NEAR-BEER AND Oruer Spreciriep Drinxs 


3373. Unlawful to sell near-beer and other mixed drinks. It is unlawful for 
any person, firm or corporation to sell or dispose of, for gain, near-beer, beerine, or 
other spirituous, vinous, or malt liquors, or mixtures of any kind, and under 
whatsoever name called, that shall contain alcohol, or cocaine, or morphine, or 
other opium derivative, except as herein provided. 

TOL CH OOS SL 


3374. Must allow package to be taken away. It is unlawful for any person, 
firm or corporation, who is engaged in the sale of any kind of drinks, to refuse to 
allow any person to carry away from the place where such drinks are being sold 
or offered for sale, any package or quantity of any size of the drink which has 
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been bought and paid for; and if any person, firm or corporation shall refuse to 
allow the package or quantity of such drink to be carried away from the place 
of sale, it shall be prima facie evidence of the violation of this article. 

LOTR Cm Oo Sere 


3375. Construction of article. This article shall not be construed to forbid the 
sale of cocaine or morphine or other opium derivative to any registered pharma- 
cist, or to forbid the sale of cocaine, morphine, or other opium derivative by a 
licensed pharmacist upon a written prescription by a regularly licensed physi- 
cian or surgeon. This article shall not apply to the sale of domestic wines when 
sold in quantity of not less than two and one-half gallons in sealed packages or 
erated, on the premises where manufactured, or to the sale of cider in any quan- 
tity by the manufacturer from fruits grown on his land within the state of North 
Carolina, or to the sale of wine to any minister of religion or other officer of a 
church when such wine is bought for religious or sacramental purposes, or to the 
sale of flavoring extracts or essences when sold as such, or to the sale of medical 
preparations manufactured in accordance with formulas prescribed by the 
United States Pharmacopeceia and National Formulary which contain no more 
alcohol than is necessary to extract the medical properties of the drug contained 
in such preparations, and no more alcohol than is necessary to hold the medical 
agents in solution, and which are manufactured and sold as medicines and not as 
beverages, or to the sale of any medical preparation which is manufactured, sold, 
and used as a medicine and not as a beverage, or to the sale of carbonated drinks 
that contain no more than one-tenth of one per cent of alcohol, and in which 
drinks a flavoring agent is used, in the manufacture of which flavoring agent 
alcohol is used to dissolve and hold in solution or to extract from the crude 
material the flavoring agent. 

UeWAls Os Bis SE ois BbeRlayrres We SSS 

For regulation of sale of cocaine, ete., see Medicine and Allied Occupations. 


For the sale of wines and ciders under this section, see State v. Hicks, 174-802; State v. 
Williams, 172-973. Invalid town ordinance as to sale of ‘‘near-beer’’: State v. Dannenberg, 
150-799. 


Art. 3. ManuracturrE AND SALE oF Matt 


3376. Unlawful to make or sell malt. It is unlawful for any person, firm or 
corporation, or any agent, officer or employee thereof, to manufacture or sell 
malt, such as is used in the manufacture of spirituous liquors, in the state of 
North Carolina. 

Ila, @s Whe BE ale 


3377. Transportation companies to keep record. All express companies, rail- 
road companies, or other transportation companies, doing business in this state, 
are required to keep a separate record of all shipments of such malt, in which 
shall be entered, immediately- upon receipt thereof, the name of the person to 
whom shipped, the amount of each shipment, the date when received and the 
date when delivered, and by whom delivered and to whom delivered, which rec- 
ord shall be open for the inspection of any officer of the state, county or munici- 
pality any time during business hours of the company. 


1915, c¢. 91, s. 2. 
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Art. 4.. Searcy anp SxrizurE Law 


3378. Handling liquor for gain. It is unlawful for any person, firm, corpora- 
tion, or association, by whatever name called, to engage in the business of selling, 
exchanging, bartering, giving away for the purpose of direct or indirect gain, or 
otherwise handling spirituous, vinous or malt liquors in the state of North 
Carolina. 

1913, c. 44, s. 1. 

See annotations under section 3367. The original act contained an exception in favor of 


druggists, but it was not necessary for the indictment to negative this exception: State v. 
Moore, 166-284. 


3379. Keeping liquor for sale; evidence. It is unlawful for any person, firm, 
association or corporation, by whatever name called, to have or keep in posses- 
sion, for the purpose of sale, any spirituous, vinous or malt liquors, and proof 
of any one of the following facts shall constitute prima facie evidence of the 
violation of this section: 

1. The possession of a license from the government of the United States to 
sell or manufacture intoxicating liquors; or 

2. The possession of more than one gallon of spirituous liquors at any one 
time, whether in one or more places; or 

3. The possession of more than three gallons of vinous liquors at any one 
time, whether in one or more places; or 

4. The possession of more than five gallons of malt liquors at any one time, 
whether in one or more places; or 

5. The delivery to such person, firm, association or corporation of more than 
five gallons of spirituous or vinous liquors, or more than twenty gallons of malt 
liquors within any four successive weeks, whether in one or more places; or 

6. The possession of intoxicating liquors as samples to obtain orders thereon: 
Provided, that this section shall not prohibit any person from keeping in his 
possession wines and ciders in any quantity where such wines and ciders have 
been manufactured from grapes or fruit grown on the premises of the person 
in whose possession such wines and ciders may be. 

1918, c. 44, s. 2; 1915, c. 97, 3. 8: 


This section is constitutional: State v. Cathey, 170-794; State v. Randall, 170-757; State v. 
Denton, 164-531; State v. Russell, 164-482; State v. Wilkerson, 164-431. 

Possession of specified quantity as evidence of purpose to sell: State v. Simons, 178-679; 
State v. Baldwin, 178-693; State v. Bush, 177-551. Possession may be actual or constructive: 
State v. Lee, 164-533. The having in possession for the purpose of sale is the offense: State 
v. Davis, 168-144; State v. Blauntia, 170-749; State v. Wilkerson, 164-431. 

The existence of any of the facts mentioned in section is prima facie evidence, but this does 
not shift the burden of proof to the defendant: State v. Wilkerson, 164-431; State v. Russell, 
164-482; State v. Denton, 164-530; State v. Blauntia, 170-749; State v. Randall, 170-757; 
State v. Bean, 175-748. 

Offense may be within jurisdiction of recorder’s court: State v. Denton, 164-530. 


3380. Search and seizure upon complaint and warrant. Upon the filing of 
complaint, under oath, by a reputable citizen, or information furnished under 
oath by an officer charged with the execution of the law, before a justice of the 
peace, recorder, mayor, or other officer authorized by law to issue warrants, 
charging that any person, firm, corporation or association, by whatever name 
called, has in possession, at a place or places specified, more than one gallon of 
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spirituous or vinous liquors or more than five gallons of malt liquors for the pur- 
pose of sale, a warrant shall be issued commanding the officer to whom it is 
directed to search the place or places described in such complaint or information, 
and if more than one gallon of spirituous or vinous liquors or more than five 
gallons of malt liquors be found in any such place or places, to seize and take 
into his custody all such intoxicating liquors described in the complaint or 
information, and seize and take into his custody all glasses, bottles, kegs, pumps, 
bars or other equipment used in the business of selling intoxicating liquors 
which may be found at such place or places, and safely keep the same subject to 
the orders of the court. The complaint or information shall describe the place 
or places to be searched with sufficient particularity to identify the same, and 
shall describe the intoxicating liquors or other property alleged to be used in 
carrying on the business of selling intoxicating liquors as particularly as prac- 
~ticable, and any description, however general, that will enable the officer execut- 
ing the warrant to identify the property seized shall be deemed sufficient. All 
spirituous, vinous or malt liquors seized under this section shall be held and 
upon acquittal of the person so charged shall be returned to such person, and 
upon conviction, or upon default of appearance, shall be destroyed. 
1913, ¢, 44, s. 3. 
See annotations under section 3379. 


3381. Unlawful to handle draft connected with receipt for liquor. It is un- 
lawful for any bank incorporated under the laws of this state, or national bank, 
or any individual, firm or association, to present, collect or in any wise handle 
any draft, bill of exchange or order to pay money, to which draft, bill of exchange 
or order to pay money is attached a bill of lading, or order, or receipt for intoxi- 
eating liquors, or which draft is enclosed with, connected with, or in any way 
related to, directly or indirectly, any bill of lading, order or receipt for intoxi- 
eating liquors. 

1913, ec. 44, s. 4. 


3382. Transportation companies to keep record. All express companies, rail- 
road companies, or other transportation companies doing business in this state 
are required hereby to keep a separate book in which shall be entered immedi- 
ately upon receipt thereof the name of the person to whom the liquor is shipped, 
the amount and kind received, and the date when received, the date when deliv- 
ered, by whom delivered, and to whom delivered, after which record shall be 
a blank space, in which the consignee shall be required to sign his name, or if 
he cannot write, shall make his mark in the presence of a witness, before such 
liquor is delivered to such consignee, and which book shall be open for inspection 
to any officer or citizen of the state, county, or municipality any time during 
business hours of the company, and such book shall constitute prima facie evi- 
dence of the facts therein and will be admissible in any of the courts of this 
state. Any express company, railroad company, or other transportation com- 
pany or any employee or agent of any express company, railroad company, or 
other transportation company violating the provisions of this section shall be 
guilty of a misdemeanor: Provided, upon the filing of a certificate signed by a 
reputable physician or two reputable citizens that the consignee is unable, by 
reason of sickness or infirmities of age, to appear in person, then the company 
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is authorized to deliver any package to the agent of the consignee, and the agent 
shall sign the name of the consignee and his own name, and the certificate shall 
be filed of record. 

11S BCAA Sa: 


Right of any citizen to inspect the books of common carrier for this purpose: State v. 
R. R., 169-295. 


3383. Indictment and proof. In indictments for violating the first section of 
this article, it shall not be necessary to allege a sale to a particular person, and 
the violation of law may be proved by circumstantial evidence as well as by direct 
evidence. 

1913, ¢. 44, s. 6. 

It is not necessary to allege a sale to a particular person: State v. Brown, 170-714. Section 
is constitutional: Ibid. Before this act it was necessary to allege a sale to a particular person 
or to some person unknown to the jurors: State v. Tisdale, 145-422; State v. Dowdy, 145-432— 


and to prove such allegation, State v. Watkins, 164-425. For evidence, see annotations under 
section 3380. 


Art. 5. Dertivery anp Recrivina REGULATED 


3384, Amount delivered restricted. It is unlawful for any person, firm or cor- 
poration, or any agent, officer or employee thereof, to ship, transport, carry or 
deliver, in any manner or by any means whatsoever, for hire or otherwise, in any 
one package or at any one time from a point within or without this state to any 
person, firm or corporation in this state any spirituous or vinous liquors or 
intoxicating bitters in a quantity greater than one quart, or any malt liquors in 
a quantity greater than five gallons; and it is unlawful for any spirituous or 
vinous liquors or intoxicating bitters so shipped, transported, carried or deliv- 
ered in any one package to be contained in more than one receptacle. 

inksy, ©, 7 Se 1 

This section is constitutional: State v.. Little, 171-805; State v. Carpenter, 173-767; State 
v. Poythress, 174-809—and creates two offenses, one for transporting more than one quart in 
one package or at one time, and the other for transporting in any quantity where the packages 


are in more than one receptacle, that is, each package shall be carried for its owner as a sepa- 
rate parcel, Ibid. 

One who brings into the state four quarts of liquor, in separate vessels, each for a separate 
person, and not for sale, does not violate this section: State v. Little, 171-805—nor when one 


transports his own liquor, not for the purpose of sale, and gives another a drink, State v. 
Coleman, 178-757. 


Effect of Webb-Kenyon law explained: State v. R. R., 169-295; Glenn v. Express Co., 
170-286. 


Common catrier is not required to accept for shipment more than one quart for one person: 
Glenn v. Express Co., 170-286. 

A local statute prohibiting the delivery of any intoxicating beverages within a certain terri- 
tory is valid: State v. Express Co., 173-753. 


3385. Amount received restricted. It is unlawful for any person, firm or cor- 
poration at any one time, or in any one package, to receive at a point within the 
state of North Carolina for his use or for the use of any person, firm or corpora- 
tion, or for any other purpose, any spirituous or vinous liquors or intoxicating 
bitters in a quantity greater than one quart or any malt liquors in a quantity 
greater than five gallons. 

IST, CR Ti SE 

See annotations under section 3384. 
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3386. Fifteen days between receipts. It is unlawful for any person, firm or 
corporation, during the space of fifteen consecutive days, to receive any spiritu- 
ous or vinous liquors or intoxicating bitters in a quantity or quantities totaling 
more than one quart, or any malt liquors in a quantity greater than five gallons: 
Provided, that the provisions of this and the two preceding sections shall not 
apply to the receipt by a common earrier for transportation to a point in another 
state where delivery is not forbidden by the laws of such state. 

1915;,¢c. 97, s.038: 


Common carrier not required to deliver more than one quart to one person in fifteen days: 
Glenn v. Express Co., 170-286. 


3387. Malt liquors defined. The words ‘‘malt liquors’’ as used in this article 
shall be construed to include only such malt liquors as contain not to exceed five 
per centum of alcohol, and any malt liquors containing more than five per centum 
of alcohol shall be held to be ‘‘spirituous liquors’’ within the meaning of this 
article. 

1915,"e: 97, s. 4. 


3388. No order in fictitious name or in name of another. It is unlawful for 
any person to order in a fictitious name or in the name of another any spirituous 
or vinous or malt liquors or intoxicating bitters or to receive for himself any 
spirituous or vinous or malt liquors or intoxicating bitters so ordered or shipped. 

Uy, Oy ORO TRS ay 


3389. To allow use of name forbidden. It is unlawful for any person to allow 
or in any way permit the use of his name in the ordering for another or the 
delivery to another of any spirituous or vinous or malt liquors or intoxicating 
bitters. 

1915, c. 97, s. 6. 


3390. To serve liquors with meals forbidden. It is unlawful for any person, 
firm or corporation to serve with meals, or otherwise, any spirituous, vinous, 
fermented or malt liquors or intoxicating bitters where any charge is made for 
such meal or service. 

AOU CAO Sail 


Where a person has been convicted under this section and the liquors have been seized and 
ordered to be destroyed, he cannot maintain claim and delivery to recover them: Felia v. 
Belton, 170-112. 


3391. Sale by druggists prohibited. All laws authorizing or allowing the sale 
of spirituous, vinous, or malt liquors or intoxicating bitters by any medical 
depository, druggist or pharmacist are hereby repealed, and it shall be unlawful 
for any medical depository, druggist or pharmacist to sell or otherwise dispose of 
for gain any spirituous, vinous, fermented or malt liquors or intoxicating bitters. 

1915, c. 97, s. 8. 


3392. Application of provisions of this article. The provisions of this arti- 
cle shall not apply to grain alcohol received by duly licensed physicians, drug- 
gists, dental surgeons, college, university and state laboratories, and manufac- 
turers of medicine, when intended to be used in compounding, mixing, or pre- 
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serving medicines or medical preparations, or for surgical purposes, when ob- 
tained as hereinafter provided: Provided, however, that nothing contained in this 
article shall prohibit the importation into the state of North Carolina and the 
delivery and possession in the state for use in industry, manufactures, and arts 
of any denatured alcohol or other denatured spirits, which are compounded and 
made in accordance with the formule prescribed by acts of congress of the 
United States and regulations made under authority thereof by the treasury 
department of the United States and the commissioner of internal revenue 
thereof, and which are not now subject to internal revenue tax levied by the 
government of the United States: Provided further, that this article shall not 
apply to wines and liquors required and used by hospitals or sanatoria bona fide 
established and maintained for the treatment of patients addicted to the use of 
liquor, morphine, opium, cocaine, or other deleterious drugs, when the same are 
administered to patients actually in such hospitals or sanatoria for treatment, 
and when the same are administered as an essential part of the particular sys- 
tem or method of treatment and exclusively by or under the direction of a duly 
licensed and registered physician of good moral character and standing. 
1915,.c. 97, s. 9. 


3393. Vinous liquors for sacramental purposes. It shall be lawful for any 
duly ordained minister of the gospel who is in charge of a church and at the head 
of a congregation in this state, to receive in the space of ninety consecutive days 
a quantity of vinous liquors not greater than three gallons for use in sacramental 
purposes only, and it shall be lawful for him to receive same in one or more 
packages or one or more receptacles. 

1919, c. 241. 


3394. Permit to obtain alcohol for certain purposes. Manufacturers of medi- 
cine, duly licensed physicians, hospitals, dental surgeons, college, university, 
and state laboratories and druggists may make written application to the clerk 
of the superior court of the county for a permit to receive by transportation by 
a common carrier grain alcohol intended to be used for surgical purposes and in 
compounding, mixing, or preserving medicines and medical preparations. Such 
permit shall then be granted by the clerk or his duly appointed deputy, who shall 
affix the seal of his office thereto, and the permit shall contain the name of the 
applicant to whom the shipment is to be delivered, the place from which the 
shipment is to be made, the amount to be shipped, and the date of the granting 
of the permit. The permit shall be executed in duplicate. The original shall 
be delivered to the applicant to be sent by him to the shipper, to be pasted on the 
outside of the package containing alcohol. 

OTST Ge Olist Sop: 


3395. Permit attached to package. A permit, issued as above, when attached 
to and plainly affixed in a conspicuous place to any package or parcel containing 
grain alcohol transported within this state, shall authorize any common carrier 
within the state to transport the package or parcel to which such permit is 
attached or affixed, containing only alcohol mentioned in the permit, and to 
deliver the same to the person, firm or corporation to which such permit was 
issued. 


1915 ero, Sela 
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3396. Duplicate permit filed with clerk. The duplicate copy of the permit, 
together with the application therefor, as hereinbefore provided, shall be filed 
in the office of the clerk of the superior court chronologically and alphabetically 
with regard to the name of the applicant, and the application and permit shall 
at all times be subject to the inspection of any citizen or officer of the state, 
county, or municipality ; and for his services the clerk of the superior court shall 
be entitled to a fee of fifty cents, to be paid by the applicant. 

iho a hay Gy AGE aes 


3397. Construction of article. Nothing in this article shall be construed to 
impair or repeal any laws prohibiting the sale of intoxicating liquors or any 
laws making the place of delivery the place of sale, nor shall it be construed to 
repeal any laws prohibiting the transportation, delivery, or receipt of intoxi- 
eating liquors in any county or counties in this state. 

LOL Ee Oigest 14: ; 


This does not repeal local laws prohibiting the sale of liquor: State v. Russell, 164-482— 
but does repeal a local law permitting the sale in violation of the general law, State v. John- 
son, 170-685. 


Art. 6. SxrrzurE AND ForRFEITURE OF PROPERTY 


3398. Duty of sheriff to seize distilleries. It is the duty of the sheriff of each 
county, in the state and of the police of each incorporated town or city in the 
state to search for and seize any distillery or apparatus used for the manufac- 
ture of intoxicating liquors in violation of the laws of North Carolina, and to 
deliver the same, with any materials used for making such liquors found on the 
premises, to the board of county commissioners, who shall confiscate the same and 
shall cause the distillery to be cut up and destroyed, in their presence or in the 
presence of a committee of the board, and who may dispose of the material, 
including the copper or other material from the destroyed still or apparatus, in 
such manner as they may deem proper. 

Rev., s. 3583; 1905, c. 498. s. 2; 1907, c. 807, s. 1. 


3399. Duty of officers to destroy liquor and arrest offenders. It is the duty 
of the sheriff and other officers mentioned in the preceding section to seize and 
then and there destroy any and all liquors which may be found at any distil- 
lery for the manufacture of intoxicating liquors in violation of law, and to 
arrest and hold for trial all persons found on the premises engaged in distilling 
or aiding or abetting in the manufacture or sale of intoxicating liquors. 

Rey.. s. 3533 ; 1905, c. 498, ss. 4, 5; 1909, c. 807, s. 2. 


3400. Officer failing to discharge duty removed from office. If any officer 
mentioned in the two preceding sections shall fail or refuse to use due diligence 
in the execution of the provisions of such sections, after being informed of viola- 
tion thereof, he shall be guilty of laches in office and such failure be cause for 
removal therefrom. 

Rey., 8. 3526; 1905, c. 498, s. 8. 


3401. Fee for seizure. For every distillery seized under this article the sheriff 
or other police officer shall receive the sum of twenty dollars, which shall be 
allowed by the commissioners of the county in which the seizure was made: 
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Provided, that the commissioners shall not pay this amount if they are satisfied, 
after due investigation, that the seizure of the distillery was not bona fide made. 
1909, c. 807, s. 3; 1911, c. 45, s. 1. 


3402. Claimant may sue for fee. The person making the seizure may institute 
an action before the proper court for the amount claimed under and by virtue of 
the seizure; then the matter may be inquired into on its merits and judgment 
rendered accordingly. 

TOINET CREO Sone 


3403. Seizure of vehicle used in conveying liquor. If any person, firm or cor- 
poration shall have or keep in possession any spirituous, vinous or malt liquors 
in violation of law, the sheriff or other officer of any county, city or town, who 
shall seize such liquors by any authority provided by law, is hereby authorized 
and required to seize and take into his custody any vessel, boat, cart, carriage, 
automobile and all horses and other animals or things used in conveying, con- 
cealing or removing such spirituous, vinous or malt liquors, and safely keep the 
same until the guilt or innocence of the defendant has been determined upon his 
trial for the violation of any such law making it unlawful to so keep in posses- 
sion any spirituous, vinous or malt liquors, and upon conviction of a violation of 
the law, the defendant shall forfeit and lose all right, title and interest in and 
to the property so seized; and it shall be the duty of the sheriff having in pos- 
session the vessel, boat, cart, carriage, automobile and all horses and other ani- 
mals or things so used in conveying, concealing or removing such spirituous, 
vinous or malt liquors, to advertise and sell same under the laws governing the 
sale of personal property under execution. 

1915, ¢. 197, si 1. 


This is a valid exercise of police power, but it will not affect the rights of innocent third 
persons in the property seized: Skinner v. Thomas, 171-98. 


3404. Notice to owner to claim property. In the event the sheriff or other 
officer shall, at the time of seizing spirituous, vinous or malt liquors, fail to 
capture or arrest the owner or party in possession and so using the vessel, boat, 
cart, carriage, automobile and all horses and other animals or thing to convey, con- 
ceal or remove such spirituous, vinous or malt liquors, he shall advertise for the 
owner to come forward and institute the proper proceeding to secure possession 
of the property, and upon the failure of any person to so come forward and sur- 
render himself to the sheriff to the end that the question of whether the property 
was used as set out in this article, and upon the failure of such person to come 
forward, if an individual, in person, and make such claim within thirty days 
after such notice shall have appeared in at least one issue of some newspaper 
published in the county where such seizure was made, and after such notice and 
time the sheriff shall advertise such property so seized for sale and sell as pro- 
vided in the preceding section. 

LITO CLOT, S22. 


An appeal from an order directing sheriff to hold the property until the case is tried is 
premature: Richardson v. Hobgood, 170-37. 


3405. Proceeds of sale applied to school fund. The proceeds derived from the 
sale of such property, after paying for the reasonable expense of such sale, shall 
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be paid by the sheriff to the county treasurer, and be applied by the treasurer to 
the credit of the public school fund of the county. 
ibeilsy cop, ahve EE GY 


Art. 7. GENERAL PROVISIONS 


3406. No witness privileged. No person shall be excused from testifying on 
any prosecution for violating any law against the sale or manufacture of intoxi- 
cating liquors, but no discovery made by such person shall be used against him in 
any penal or criminal prosecution, and he shall be altogether pardoned for the 
offense done or participated in by him. 

1913, c. 44, s. 7. 


3407. Allowing distillery to be operated on land. If any person shall know- 
ingly permit or allow any distillery or other apparatus for the making or dis- 
tilling of spirituous liquors to be set up for operation or to be operated on lands 
in his possession or control, he shall be guilty of a misdemeanor and shall be 
punished in the discretion of the court. 

Rey., Ss. 3533 ; 1905, c. 498, s. 2. 

Defendant is guilty if he furnishes the place, or allows his premises to be used, for carrying 


on the distilling: State v. Jones, 175-709—or if he allows liquor to be sold on his premises he 
is guilty of aiding and abetting, State v. Denton, 154-641. 


3408. Federal license as evidence. The possession of a license or the issuance 
to any person of a license to manufacture, rectify or sell, at wholesale or retail, 
spirituous or malt liquors by the United States government or any officer thereof 
in any county, city or town where the manufacture, sale or rectification of 
spirituous or malt liquors is forbidden by the laws of this state shall be prima 
facie evidence that the person having such license, or to whom the same was 
issued, is guilty of doing the act permitted by such license in violation of the 
laws of this state. On the trial of any person charged with the violation of any 
such laws, it shall be competent to prove that such a license is in the possession 
of or has been issued to such person, by the testimony of any witness who has 
personally examined the records of the government office where the official 
record of such licenses is kept. 

Rey., s. 2060; 1905, c. 339, s. 5; 1907, c. 931. 


This is a valid exercise of the power of the legislature to change rules of evidence: State v. 
Boynton, 155-456; State v. Dowdy, 145-432—but this will not cure a defect in the bill which 
makes the charge too indefinite, State v. Tisdale, 145-422. 


3409. Manufacturing liquor a felony. It is unlawful for any person to distil, 
manufacture, or in any manner make, or for any person to aid, assist, or abet 
any such person in distilling, manufacturing, or in any manner making any 
spirituous or malt liquors or intoxicating bitters within the state of North Caro- 
lina; but this shall not be understood as prohibiting the manufacture of wines 
and cider in the manner and under the conditions which are now or may here- 
after be provided by law. Any person or persons violating the provisions of 
this section shall, for the first conviction, be guilty of a misdemeanor, and, upon 
conviction or confession of guilt, punished in the discretion of the court; for the 
second or any subsequent conviction said person or persons shall be guilty of a 


1407 


3410 PROHIBITION—Akrrt. 7 Ch. 66 


felony, and, upon conviction or confession in open court, shall be imprisoned in 
the state prison for not less than one year and not exceeding five years, in the 
discretion of the court. 

1917, c. 157; 1919, ec. 4. 

Sufficient evidence to convict of engaging in distilling, or aiding and abetting in the same: 
State v. Killian, 178-753; State v. Ogleston, 177-541; State v. Jones, 175-709; State v. Horner, 


174-788. 
Local act making a sale of liquor a felony does not affect prior sales: State v. Mull, 178-748. 


3410. Other violations a misdemeanor. Any person violating any of the pro- 
visions of this chapter, except as specified in the preceding section, shall be 
guilty of a misdemeanor, and upon conviction shall be fined or imprisoned, or 
both, in the discretion of the court. 


LOOS Ca Fd oS: aS OOS 5 Co LIS Se Oi OLS Genco, iS Oub LOLI eiCmelooneswmelasE Lo Ly alemeeet. 
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For what constitutes the violations, see the various sections supra. 


INDICTMENT. Should charge sale as made ‘‘wilfully and unlawfully’’: State v. Powell, 
141-780. Need not specify the kind of ‘‘intoxicating liquors’’: State v. Parker, 80-439; State 
v. Downs, 116-1064. Must negative possession of a license: State v. Holder, 133-709. Need 
not negative, in this case, the fact that liquors were manufactured from fruits raised on land 
of defendant: State v. Burton, 138-575. Need not specify statutes under which brought: 
State v. Wallace, 94-827; State v. Snow, 117-778; State v. Downs, 116-1064—nor negative the 
fact that it comes within an exception to the statute, [bid—and where it refers to a wrong 
statute it is mere surplusage, State v. Snow, 117-778. Must aver a sale to a particular person, . 
or to a person to jurors unknown: State v. Tisdale, 145-422; State v. Stamey, 71-202; State 
v. Faucett, 20-108; see State v. Tucker, 127-539—but see State v. Brown, 170-714, and section 
3383. The warrant or bill should charge the particular ordinance or law violated: State vy. 
Lunsford, 150-862. 

When two counts on the bill of indictment allege ‘‘an unlawful sale to person or persons to 
jurors unknown,’’ it is sufficient to support general verdict of guilty, though coupled with a 
third count which may be defective: State v. Dowdy, 145-432. Other cases of interest: State 
v. Parker, 91-652; State v. Chambers, 93-600. 


3411. Local laws not repealed. Nothing in this chapter shall operate to repeal 
any of the local or special acts of the general assembly of North Carolina pro- 
hibiting the manufacture or sale or other disposition of any of the liquors men- 
tioned in this chapter, or any laws for the enforcement of the same, but all such 
acts shall continue in full force and effect and in concurrence herewith, and 
indictment or prosecution may be had either under this chapter or under any 
special or local act relating to the same subject. 

1908, c. 71, s. 7; 1918, c. 44, s. 8. 1 

Repeals by implication or construction are not favored, and they should not be extended so 
as to include cases not within the intention of the legislature: State v. Perkins, 141-797; State 
v. Sutton, 100-474. The repeal in any case will be measured by the extent of the conflict or 
the inconsistency between the acts, and if any part of the earlier act can stand as not super- 
seded or affected by the later one, it will not be repealed: State v. Perkins, 141-797. If the 
legislature enacts a law in the terms of a former one, and at the same time repeals the former, 
this amounts to a reaffirmance and not a repeal of the former law: State v. Sutton, 100-474. 
An act making it unlawful to sell any drink containing alcohol is not repealed by an act which 
prohibits the sale of spirituous, vinous, or malt liquors or other intoxicating drinks and repeals 
all previous statutes in conflict: State v. Parker, 139-586. 

By express provision, local acts prohibiting manufacture, sale or disposition of liquor were 
not repealed: State v. Herring, 145-418; State v. Russell, 164-482; State v. Johnson, 170-685. 
But a prior local law, so far as it permits the sale of liquor in violation of the general law, is 
repealed: State v. Johnson, 170-685. 
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CHAPTER 67 


RAILROADS AND OTHER CARRIERS 


GENERAL PROVISIONS. 

Application to existing railroads; special charters. 

Roads not to be established unless authorized by law. 

Conductor and certain other employees to wear badges. 

Actions for penalties to be in name of state. 

Discrimination in charges misdemeanor. 

Discrimination by rebate or reduced charges misdemeanor. 

Discrimination against connecting lines and violation of certain rules of the cor- 
poration commission misdemeanor. 

Discrimination against the Atlantic and North Carolina railroad misdemeanor ; 
venue. 


INCORPORATION, OFFICERS AND STOCK OF RAILROADS. 

Articles of association; contents; signature; filing. 
Prerequisites of filing; stock subscription; affidavit of directors; payment of fees. 
Copy of articles evidence of incorporation. 

Opening of subscription books. 

How stock paid for; forfeiture for nonpayment. 

Increase of capital stock. 

Liability for unpaid stock to laborers; notice to stockholder. 
Liability of trustees and other fiduciaries holding stock. 
Directors and president. 

Appointment of officers and agents. 

Officials to account to successors. 


CouNTY SUBSCRIPTIONS IN AID OF RAILROADS. 


Counties may subscribe stock. 

Election on, question of county aid. 

Conduct of election. 

Interest on bonds. 

Collection and disposition of taxes authorized. 


TOWNSHIP SUBSCRIPTIONS IN AID OF RAILROADS. 


Townships may subscribe stock. 

Election on question of township aid. 

Conduct of election ; canvass of votes. 

Bond issue; special tax. 

Levy, collection, and disposition of tax. 

Tax to be kept separate. 

Townships may subscribe to purchase of railroad corporations. 
Election on question of purchase; proxies to represent stock. 


POWERS AND LIABILITIES. 

Powers of railroad corporations enumerated. 

Power to aid in construction of connecting and branch lines. 

Power to seize fuel. 

Agreements for through freight and travel. 

Intersection with highways. 

Obstructing highways; defective crossings; failure to repair after notice misde- 
meanor. 

Service of notice of defective crossings. 

Change in location of highways. 

Damages due to change in location. 

Old road not to be impeded until new road is made. 

Cattle-guards and private crossings; failure to erect and maintain misdemeanor. 

Change of route of railroad. 

Forfeiture for failure to begin or complete railroad. 

Secretary of state may extend time to begin railroad in certain cases. 

Forfeiture for preferences to shippers. 


1409 


RAILROADS AND OTHER CARRIERS Ch. 67 


ArT. 6. LEASE, SALE AND REORGANIZATION. 
3459. Lessee of noncompeting railroad may acquire its stock; merger of lessor. 
3460. Lease or merger of competing carrier declared a misdemeanor. 
3461. Acquisition of interest in or lease of noncompeting branch or connecting lines. 
3462. Purchaser at mortgage or execution sale of railroads may incorporate. 
3463. On dissolution or sale of railroads purchaser becomes a corporation. 


ArT. 7. LIABrLiTy OF RAILROADS FOR INJURIES TO EMPLOYEES. 
3464. Common carrier defined. 
3465. Fellow-servant rule abrogated; defective machinery. 
3466. Injuries through fellow-servants or defective appliances. 
3467. Contributory negligence no bar, but mitigates damages. 
3468. Assumption of risk as defense. 
3469. Contracts and rules exempting from liability void; set-off. 
3470. Provisions of this article applicable to logging roads and tramroads. 


ART. 8. CONSTRUCTION AND OPERATION OF RAILROADS. 


3471. Map of route to be served with summons for condemnation. 
3472. Map of railroad to be made and filed. 

3473. Joint construction by railroads having same location. 
3474. Construction of part of line in another state. 

3475. Carriage must be according to published schedule. 

3476. Arrangement of cars in passenger trains. 

3477. Unauthorized manufacture or sale of switch-lock keys misdemeanor. 
3478. Willful injury to railroad property misdemeanor. 

3479. Headlights on locomotives on main lines. 

3480. Operation of trains on Sunday misdemeanor ; exceptions. 
3481. Operation of fast mail trains. 

8482. Negligence presumed from killing livestock. 


ART. 9. RAILROAD POLICE. 


3483. Railway conductors and station agents declared special police. 
3484. Governor may appoint and commission railroad police. 

3485. Oath, bond, and powers of railroad police. 

3486. Railroad police to wear badges. 

3487. Compensation of railroad police. 

3488. Police powers cease on company’s filing notice. 


ArT. 10. CARRIAGE OF PASSENGERS. 
3489. Railroad passenger rates established. 
3490. Rates on leased or controlled lines. 
3491. Violation of passenger rates misdemeanor. 
3492. Accepting or giving free transportation illegally misdemeanor. 
3493. Power of corporation commission over rates limited. 
3494. Separate accommodations for different races. 
3495. Certain carriers may be exempted from requirement. 
3496. Use of same coach in emergencies. 
3497. Penalty for failing to provide separate coaches. 
3498. Facilities for exchange of mileage required. 
3489. Application of requirement for exchange of mileage. 
3500. Penalty for failure to provide mileage-exchange facilities. 
3501. Right to check baggage on mileage books. 
3502. Corporation commission may regulate the checking of baggage on mileage tickets. 
3503. Unused tickets to be redeemed. 
3504, Ticket may be refused intoxicated person; prohibited entry misdemeanor. 
3505. Entering cars after being forbidden misdemeanor. 
3506. Riding in first-class cabin with second-class ticket misdemeanor. 
3507. Passenger refusing to pay fare and violating rules may be ejected. 
8508. Beating way on trains misdemeanor; venue. 
3509. Injury while on platform or in other prohibited places. 
3510. Checking baggage; liability for loss. 
3511. Cars and toilets to be kept clean. 
3512. Evidence of failure to order cleaning of cars; violation of orders misdemeanor. 


ArT. 11. CARRIAGE OF FREIGHT. 
3513. Freight rates to be posted. 
3514. No charge in excess of printed tariffs; refunding overcharge; penalty. 
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3515. Penalty for failure to receive and forward freight tendered. 

3516. Penalty for failure to transport within reasonable time. 

3517. Flume companies exercising right of eminent domain become common carriers. 

3518. Freight charges to be at legal rates; penalty for failure to deliver to consignee 
on tender of same. 

3519. Charging unreasonable freight rates misdemeanor. 

3520. Allowing or accepting rebates or pooling freights misdemeanor. 

3521. Partial charges for partial deliveries. 

3522. Placing cars for loading. 

3523. Baggage and freight to be carefully handled. 

3524. Claims for loss of or damage to goods; filing and adjustment. 

3525. Existing remedies to continue. 

3526. Carrier’s right against prior carrier. 

3527. Regulation of demurrage. ° 

3528. Shipments of livestock on Scuppernong river regulated; violation of regulations 
misdemeanor. 

3529. Carload shipments of watermelons regulated; violation of regulations misde- 
meanor. d 

3530. Express companies to settle promptly for cash-on-delivery shipments; penalty. 

3531. Failure to place name on produce shipped misdemeanor. 

3532. Unclaimed freight to be sold. 

3533. Sale of unclaimed perishable freight. 

3534. Funds from unclaimed freight to be paid to state university. 


ArT. 12. STREET AND INTERURBAN RAILWAYS. 


3535. May build and maintain water-power plants. 

3536. Separate accommodations for different races; failure to provide misdemeanor. 
3537. Passengers to take certain seats; violation of requirement misdemeanor. 

3538. No liability for mistake in assigning passenger to wrong seat. 

3539. Misconduct on car; riding on front platform misdemeanor. 

3540. Passenger riding on rear platform assumes risk; copies of section to be posted. 
3541. Street cars to have vestibule fronts; failure to provide them misdemeanor. 
3542. Street cars to have fenders; failure to provide them misdemeanor. 


Art. 1. Grnerat Provisions 


3412. Application to existing railroads; special charters. Al] existing railroad 
corporations within this state shall respectively have and possess all the powers 
and privileges contained in this chapter; and they shall be subject to all the 
duties, liabilities and provisions of this chapter not inconsistent with their char- 
ters. This chapter shall govern and control, anything in any special act of 
assembly creating a railroad corporation to the contrary notwithstanding, unless 
in the act of the general assembly creating the corporation the section or sec- 
tions of this chapter intended to be repealed shall be specially referred to by 
number and, as such, specially repealed. 

Rey., s. 2566; Code, ss. 701, 1982; 1871-2, c. 188, s. 45. 


This section is construed not to affect subsequent legislation in conflict with it: Power Co. 
v. Power Co., 171-248; R. R. v. Ferguson, 169-70. 

It is the policy of the legislature that the provisions of this chapter shall not in any material 
particular be repealed by implication; therefore the charter of a railroad company using such 
words as ‘‘this company shall be allowed to condemn land under the same rules and regulations 
as the N. C. Railroad Co.’’ does not alter the effect of this section: R. R. v. R. R., 106-16; 


Livermon vy. R. R., 109-52. 
Case referring to, but not construing, section: Rumbough yv. Imp. Co., 106-461. 


3413. Roads not to be established unless authorized by law. If any person or 
corporation, not being expressly authorized thereto, shall make or establish any 
canal, turnpike, tramroad, railroad or plankroad, with the intent that the same 
shall be used to transport passengers other than such persons, or the members of 
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such corporation, or to transport any productions, fabrics or manufactures other 
than their own, the person or corporation so offending, and using the same for 
any such purpose, shall forfeit and pay fifty dollars for every person and article 
of produce so transported. 

This section shall not apply to any narrow-gauge railroad, tramroad or toll 
road made and established and maintained solely by the owner of the lands upon 
which said road may be, the principal business of which is the transportation of 
logs, lumber and articles for the owners of such railroad or tramroad: Provided, 
that the corporation commission shall have power to authorize lumber companies, 
having logging roads, to transport all kinds of commodities other than their own 
and passengers and to charge therefor reasonable rates to be approved by said 
commission. 


Rev., s. 2598; Code, s. 1717; R. C., c. 61, s. 37; 1874-5, ce. 88; 1901, c. 282; 1907, ¢ 531; 
1911, c, 160; 1915, c. 6. 


In a contract for purchase of timber at a reduced price under a promise to build a railroad, 
the purchasers not having authority to build the road will not prevent a recovery for the value 
of the timber: Herring v. Lumber Co., 159-382. 

It seems that where a corporation is authorized to cut and haul lumber to market it may 
incidentally haul the goods of another: Gruber v. R. R., 92-1. 


3414. Conductor and certain other employees to wear badges. Every conduc- 
tor, baggagemaster, engineer, brakeman or other servant of any railroad cor- 
poration employed on a passenger train, or at stations for passengers, shall wear 
upon his hat or cap a badge which shall indicate his office and the initial letters 
of the title of the corporation by which he is employed. No conductor or col- 
lector without such badge shall be entitled to demand or receive from any pas- 
senger any fare or ticket, or to exercise any of the powers of his office; and no 
officer or servant without such badge shall have authority to meddle or interfere 
with any passenger, his baggage or property. 

Rev., s. 2604; Code, s. 1958; 1871-2, c. 188, s. 30. 


3415. Actions for penalties to be in name of state. All penalties imposed by 
this chapter may, unless otherwise provided, be sued for in the name of the 
state. 

Rey., s. 2647; Code, s. 1976; 1885, ¢«. 221. 

An action for penalty under section 3516 is not brought in the name of the state; and if 


this were required the name of the state could be added by amendment: Robertson v. R. R., 
148-323. 


3416. Discrimination in charges misdemeanor. If any common carrier shall 
directly or indirectly by special rate, rebate, drawback, or other device, charge, 
demand, collect or receive from any person a greater or less compensation for 
any service rendered or to be rendered in the transportation of passengers or 
property subject to the provisions of law than it charges, demands or collects 
or receives from any other person or persons for doing for him or them a like 
and contemporaneous service in the transportation of a like kind of traffic under 
substantially similar circumstances and conditions; or shall make or give any 
undue or unreasonable preference or advantage to any particular person, com- 
pany, firm, corporation or locality, or any particular description of traffic in any 
respect whatsoever; or shall subject any particular person, company, firm, 
corporation or locality or any particular description of traffic to any undue or 


1412 


3417 RAILROADS AND OTHER CARRIERS—Arr. 1 Ch. 67 


unreasonable prejudice or disadvantage in any respect whatsoever, such person 
or corporation shall be upon conviction thereof fined not less than one thousand 
nor more than five thousand dollars for each and every offense. 

Rey., s. 3749; 1899, c. 164, s. 13. 

This section is to be construed with section 3417. 

Railroad company is indictable for placing an embargo on its customer to discriminate 
against him or those dealing with him: Garrison v. R. R., 150-575. A railroad in the hands 
of a receiver is not criminally liable for the acts of the receiver: State v. R. R., 152-785. 


See generally: Lumber Co. v. R. R., 136-479, 141-171. Compare with decisions under a 
similar statute: McGowan v. R. R., 95-417; McLean v. R. R., 96-1. 


3417. Discrimination by rebate or reduced charges, misdemeanor. Any rail- 
road company doing business in the state, or officer or agent thereof, who shall 
give to any person or shipper any advantage over another person or shipper 
under like circumstances, by way of any rebate or reduced rate not authorized 
by law or by the North Carolina corporation commission, or which shall make 
charges for shipments of freight in violation of the law as to railroad freight 
rates, contained in article 5 of the chapter Corporation Commission, or shall 
willfully discriminate in the matter of service in favor of one person or corpora- 
tion against another in like circumstances, shall be guilty of a misdemeanor, and 
such corporation shall, upon conviction, be fined not less than one hundred dol- 
lars and such officer or agent shall be fined or imprisoned or both, in the discre- 
tion of the court; and any shipper or consignee of any freight in the state of 
North Carolina who shall knowingly accept any rebate or other consideration 
or service from any railroad company which is not allowed or given other shippers 
or consignees under like or similar circumstances, and which is not allowed by 
law, shall be guilty of a misdemeanor, and fined or imprisoned in the discretion 
of the court. 

1907, c. 217, s. 2. 


Railroad in hands of receiver is not criminally liable for acts of receiver: State v. R. R., 
152-785. 


3418. Discrimination against connecting lines and violation of certain rules of 
the corporation commission misdemeanor. If any common earrier shall not 
afford all reasonable, proper and equal facilities for the interchange of traffic 
between its respective lines and for the forwarding and delivering of passengers 
and freights to and from its several lines and those connecting therewith, or 
shall discriminate in its rates and charges against such connecting lines, or if 
any connecting line shall not make as close connection as practicable for the 
convenience of the traveling public, or shall not obey all rules and regulations 
made by the corporation commission relating to trackage, it shall be punished by 
a fine of not less than five hundred dollars nor exceeding five thousand dollars 
for each and every offense. 

Rev., s. 3751; 1899, c. 164, s. 21. 


3419. Discrimination against the Atlantic and North Carolina railroad misde- 
meanor; venue. If any railroad in North Carolina shall discriminate against 
the freights received from the Atlantic and North Carolina railroad, or shall 
make rates by which; either directly or indirectly, by rebates or otherwise, freights 
may be delivered at less rates when received from other points than from points 
along the Atlantic and North Carolina railroad in proportion to distance hauled, 
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it shall be guilty of a misdemeanor, and shall be punished by a fine of not less 
than one hundred dollars for each and every violation thereof. An indictment 
for the misdemeanor may be found and tried in the courts where the goods were 
either shipped or delivered, but the court in which the indictment for the offense 
is first found shall have exclusive jurisdiction. 

Rey., s. 8750; 1889, c. 358. 


Arr. 2. Iycorporarion, Orricers, anD Stock or RarLRoaps 


3420. Articles of association; contents; signature; filing. Any number of per- 
sons, not less than six, at least one of whom shall be a citizen and resident of 
this state, may form a company for the purpose of constructing, maintaining and 
operating a railroad for public use in the conveyance of persons and property, or 
for the purpose of maintaining and operating any unincorporated railroad 
already constructed for the like public use; and for that purpose may make and 
sign articles of association, in which shall be stated the name of the company, 
the number of years the same is to continue, the places from and to which the 
road is to be constructed or maintained and operated, the length of such road as 
near as may be, and the name of each county in this state through or into which 
it is made or intended to be made, the amount of the capital stock of the com- 
pany, which shall not be less than five thousand dollars for every mile of road 
constructed or proposed to be constructed, and the number of shares of which the 
capital stock shall consist, and the names and places of residence of six directors 
of the company, at least one of whom shall be a citizen and resident of this 
state, upon whom legal process may be served, who shall manage its affairs for 
the first year, or until others are chosen in their places. Each subscriber to 
such articles of association shall subscribe thereto his name, place of residence, 
and the number of shares of stock he agrees to take in the company. On com- 
pliance with the provisions of the succeeding section, such articles of association 
may be filed in the office of the secretary of state, who shall indorse thereon the 
day they are filed, and record the same in a book to be provided by him for that 
purpose; and thereupon the persons who have so subscribed such articles of 
association, and all persons who shall become stockholders in such company, shall 
be a corporation by the name specified in such articles of association, and shall 
possess the powers and privileges granted to .railroad corporations by this 
chapter. 

Rey., s. 2548; Code, s. 1982 ; 1871-2, c. 188; 1905, c. 187; 1907, c..472, ss. 1, 2. 

As to formation and powers of private corporations, see chapter Corporations. 

Existence of railroad corporation cannot be attacked collaterally or questioned in action 
brought by it to condemn land: R. R. v. Lumber Co., 114-690—but where articles of incorpora- 
tion are, upon their face, void, trial court will so declare:.R. R. v. Stroud, 132-413. Filing 
and recording by secretary of state of articles of association of proposed railroad company, if 
not such as required by law, is a nullity: Ibid. 

Letters of incorporation are evidence, but not the only evidence, to prove fact of incorpora- 
tion: Carolina Iron Co. v. Abernathy, 94-545; Marshall v. Bank, 108-639; see section 3422. 

Railroad corporations can only be created by compliance with statutory provisions, but sec- 
tions 3420-3422 do not apply to method of continuing their existence: Bradley v. R. R., 119- 
927 (Appendix). 

Articles of association must show compliance with provisions of statute as to amount of 
capital stock subscribed and paid in: R. R. v. Stroud, 132-413. 

Persons associated shall be corporation from time of filing certificate in office of secretary 


of state: Street Rwy. v. R. R., 142-433. 
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3421. Prerequisites of filing; stock subscription; affidavit of directors; payment 
of fees. Such articles of association shall not be filed and recorded in the office 
of the secretary of state until at least one thousand dollars of stock for every 
mile of railroad proposed to be made is subscribed thereto, and five per cent paid 
thereon in good faith, and in cash, to the directors named in the articles of asso- 
ciation ; nor until there is indorsed thereon or annexed thereto an affidavit made 
by at least three of the directors named in such articles, that the amount of 
stock required by this section has been in good faith subscribed and five per cent 
paid in cash thereon as aforesaid, and that it is intended in good faith to con- 
struct or to maintain and operate the road mentioned in such articles. of associa- 
tion, which affidavit shall be recorded with the articles of association, as afore- 
said ; nor until said directors shall pay the taxes and fees provided for under the 
chapter Corporations, Article 11, entitled Taxes and Fees. 

Rey., s. 2549; Code, s. 1983; 1871-2, c. 188, s. 2; 1905, c. 168. 


Filing and recording articles of association by secretary of state not in compliance with this 
section is a nullity: R. R. v. Stroud, 132-413. 


3422. Copy of articles evidence of incorporation. A copy of any articles of 
association filed and recorded in pursuance of this article and of the record 
thereof, with a copy of the affidavit aforesaid indorsed thereon or annexed 
thereto, and certified to be a copy by the secretary of state, shall be presumptive 
evidence of the incorporation of such company, and of the facts therein stated. 

Rey., s. 2550; Code, s. 1984; 1871-2, c. 138, s. 3. 

Records themselves are also competent evidence: Iron Co. v. Abernathy, 94-545. Certified 
copy of letter of incorporation prima facie evidence of incorporation and organization: Mar- 


shall v. Bank, 108-639. Charter of foreign corporation, how proved: Barcello v. Hapgood, 
118-712. 


3423. Opening of subscription books. When such articles of association and 
affidavit are filed and recorded in the office of the secretary of state, the directors 
named in such articles of association may, in case the whole of the capital stock 
is not before subscribed, open books of subscription to fill up the capital stock 
of the company in such places and after giving such notice as they may deem 
expedient, and may continue to receive subscriptions until the whole of the 
eapital stock is subscribed. 

Rev., s. 2551; Code, s. 1985; 1871-2, c. 188, s. 4. 


3424. How stock paid for; forfeiture for nonpayment. ‘The directors may 
require the subscribers to the capital stock of the company to pay the amounts by 
them respectively subscribed in such manner and in such installments as they 
may deem proper. If any stockholder shall neglect to pay any installment as 
required by a resolution of the board of directors, the said board shall be author- 
ized to declare his stock and all previous payments thereon forfeited for the use 
of the company, but they shall not declare it so forfeited until they shall have 
caused a notice in writing to be served on him personally, or the same to be 
deposited in the postoffice, properly directed to him at the postoffice nearest his 
usual place of residence, stating that he is required to make such payment at the 
time and place specified in such notice, and that if he fails to make the same, his 
stock and all previous payments thereon will be forfeited for the use of the 
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company, which notice shall be served as aforesaid at least sixty days previous 
to the day on which payment is required to be made. 
Revy., s. 2554; Code, s. 1938; 1871-2, c. 138, s. 7. 


See section 1159. Subscription must be paid in money or money’s worth: Hobgood v. 
Ehlen, 141-352; Foundry Co. v. Killian, 99-506. 


3425. Increase of capital stock. In case the capital stock of any railroad com- 
pany is found to be insufficient for constructing and operating its road, such 
company may, with the concurrence of two-thirds in amount of all its stock- 
holders, increase its capital stock from time to time to any amount required for 
the purposes aforesaid. Such increase must be sanctioned by a vote in person 
or by proxy of two-thirds in amount of all the stockholders of the company, at 
a meeting of such stockholders called by the directors of the company for that 
purpose, by a notice in writing to each stockholder, to be served on him person- 
ally or by depositing the same, properly folded and directed to him at the post- 
office nearest his usual place of residence, in the postoffice at least twenty days 
prior to such meeting. Such notice must state the time and place of the meeting 
and its object and the amount to which it is proposed to increase the capital stock. 
The proceedings of such meeting must be entered on the minutes of the pro- 
ceedings of the company, and thereupon the capital stock of the company may 
be increased to the amount sanctioned by a vote of two-thirds in amount of all 
the stockholders of the company aforesaid. 

Rev., s. 2555; Code, s. 1939; 1871-2, c. 188, s. 9. 


3426. Liability for unpaid stock to laborers; notice to stockholder. Hach stock- 
holder of any such company shall be individually liable to the creditors of such 
company to an amount equal to the amount unpaid on the stock held by him, for 
all the debts and liabilities of such company until the whole amount of the capi- 
tal stock so held by him shall have been paid to the company, and all the stock- 
holders of any such company shall be jointly and severally liable for the debts 
due or owing to any of its laborers and servants, other than contractors, for 
personal services for thirty days service performed for such company, but shall 
not be liable to an action therefor before an execution shall be returned unsatis- 
fied in whole or in part against the corporation, and the amount due on such 
execution shall be the amount recoverable with costs against such stockholder. 
Before such laborer or servant shall charge such stockholders for such thirty 
days service he shall give them notice in writing within twenty days after the 
performance of such service that he intends to hold them liable, and shall com- 
mence such action therefor within thirty days after the return of such execution 
unsatisfied as above mentioned; and every such stockholder, against whom any 
such recovery by such laborer or servant shall have been had, shall have a right 
to recover the same of the other stockholders in such corporation in ratable pro- 
portion to the amount of the stock they shall respectively hold with himself. 

Rey., s. 2556; Code, s. 1940; 1871-2, c. 188, s. 10. 


3427. Liability of trustees and other fiduciaries holding stock. No person hold- 
ing stock in any such company as executor, administrator, guardian or trustee, 
and no person holding such stock as collateral security, shall be personally sub- 
ject to any liability as stockholder of such company. The estates in the hands 
of such executor, administrator, guardian or trustee shall be liable in like man- 
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ner and to the same extent as the testator or intestate or the ward or person 
interested in such trust fund would have been if he had been living and compe- 
tent to act and hold the same stock in his own name, and a person pledging such 
stock shall be considered as holding the same, and shall be hable as a stockholder 
accordingly. 

Rey., s. 2557; Code, s. 1941; 1871-2, c. 188, s. 11. 


3428. Directors and presidents. There shall be a board of six directors, one of 
whom shall be elected president, of every corporation formed under this article, 
to manage its affairs. The directors shall be chosen annually by a majority of 
the votes of the stockholders voting at such election, in such manner as may be 
_ prescribed in the by-laws of the corporation, and they may and shall continue 
in office until others are elected in their places. In the election of directors each 
stockholder shall be entitled to one vote personally or by proxy on every share 
held by him thirty days previous to any such election, and vacancies in the board 
of directors shall be filled in such manner as shall be prescribed by the by-laws 
of the corporation. The inspectors of the first election of directors shall be 
appointed by the board of directors named in the articles of association. No 
person shall be a director or president unless he shall be a stockholder owning 
stock absolutely in his own right and qualified to vote for directors at the election 
at which he shall be chosen; and at every election of directors the books and 
' papers of such company shall be exhibited to the meeting, if a majority of the 
stockholders present shall require it. 

Rey., s. 2552; Code, s. 1986; 1871-2, c. 188, s. 5. 


For annotations as to powers and duties of directors of corporations generally, see sec- 
tion 1144. 
For organization upon sale of road, see section 3462. 


3429. Appointment of officers and agents. The president and directors shall 
appoint a treasurer and secretary and such other officers and agents as shall be 
prescribed by the by-laws. 

Rey., s. 2553 ; Code, s. 1937; 1871-2, c. 188, s. 6. 


3430. Officials to account to successors. The president and directors of the sev- 
eral railroads, and all persons acting under them, are hereby required upon 
demand to account with the president and directors elected or appointed to suc- 
ceéd them, and shall transfer to them forthwith all the money, books, papers, 
choses in action, property and effects of every kind and description belonging 
to such company. 

Rey., s. 2648; Code, s. 2001; 1870-1, c. 72, ss. 1, 8. 


Art. 8. County Susscriprions In Aip or RarLRoaps 


3431. Counties may subscribe stock. The boards of commissioners of the sev- 
eral counties shall have power to subscribe stock to any railroad company when 
necessary to aid in the construction of any railroad in which the citizens of the 
county may have an interest. 

Rey., s. 2558; Code, s. 1996; 1868-9, c. 171, s. 1. 


For issuance of bonds by cities and towns, see chapter Municipal Corporations. 
For election on issuance of bonds, see sections 3432, 3433. 
For collection of taxes with which to pay bonds, see section 3435. 
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Act of general assembly authorizing county to take stock in railroad, and to determine 
question by popular vote, and tax themselves to pay for it, is constitutional: Hill v. Comrs., 
67-367; Alexander v. Comrs., 67-332; Caldwell v. Justices, 57-323. 

Adoption of new constitution, with restrictions as to issue of municipal bonds, annulled all 
special powers remaining unexecuted and not granted in strict conformity with its require- 
ments: Comrs. v. Payne, 123-432; Comrs. v. Call, 123-308. 

An act of the general assembly authorizing levy of requisite taxes to pay municipal bonds 
and in force when bonds are issued, enters into and becomes part of contract under which 
bonds are delivered and taken, and cannot be annulled by subsequent legislation: McCless v. 
Meekins, 117-34. 

Stock owned by county not subject to execution to satisfy debt of an individual: Hughes 
v. Comrs., 107-598. 

Competent for legislature, by a retrospective statute, to validate an irregular or defective 
execution of a power by the authorities of a municipal corporation acting under a former 
statute, where no contract is impaired and the rights of third persons are not injuriously 
affected: Belo v. Comrs., 76-489. 

Words ‘‘majority of the members elect’’ or ‘‘majority of the qualified voters’’ are used 
in constitutions and laws to take the exercise of a particular power out of general rule, and 
make assent of majority of whole number necessary: Cotton Mills v. Comrs., 108-678. 

The people, and not the legislature, have power to contract a debt to aid in the construction 
of a railroad: Galloway v. Jenkins, 63-147; University R. R. Co. v. Holden, 63-410. 

Taxpayer, for sufficient cause, can intervene, in apt time, and enjoin the issuing of munici- 
pal bonds, but this must be done before bonds are issued and negotiated and pass into circu- 
lation as commercial securities: Belo v. Comrs., 76-489. 

An act ‘‘authorizing and empowering’’ county commissioners to issue bonds is mandatory: 
Jones v. Comrs., 137-579, overruling Jones v. Comrs., 135-218; Bank yv. Comrs., 135-230. 

When authority to issue municipal bonds upon the performance of certain conditions prece- 
dent is conferred by statute upon a particular tribunal, such tribunal has the sole power to 
determine if the conditions have been performed: Belo v. Comrs., 76-489. 


VALIDITY OF BONDS. For constitutional provisions, see state constitution, article 2, 
section 14; article 7, section 7. 

Legislation authorizing creation of county indebtedness must conform to constitutional re- 
quirement: Graves v. Comrs., 135-49; Comrs. v. Call, 123-308; Rodman vy. Washington, 122-39; 
Charlotte v. Shepard, 120-411, 122-602; Comrs. v. Snuggs, 121-394; Bank v. Comrs., 119-214. 

If amendment in a material matter is made to bill, amended bill should be read over again 
three times in each house, with yea and nay vote on second and third readings entered on 
journals: Cottrell v. Lenoir, 173-138; Glenn v. Wray, 126-730. Every act of general assembly 
levying a tax shall state special object to which it is to be applied: McCless v. Meekins, 117-34. 

Journals of general assembly may be introduced in evidence to show whether or not consti- 
tutional requirements have been met, and these are conclusive as against printed statute and 
enrolled act: Comrs. v. Snuggs, 121-394 (following Bank v. Comrs., 119-214, and distinguish- 
ing Carr v. Coke, 116-223). 

Where recitals in railroad bonds are that they were issued under a particular act of the legis- 
lature, burden of validating them is on party alleging their validity: Graves v. Comrs., 135-49. 

It is essential to validity of bonds issued in aid of railroads, or other similar enterprises, by 
counties, townships and other municipal organizations, that proposition shall have first had 
assent of majority of qualified voters in territory affected, to be duly ascertained by election 
regularly held for that purpose: R. R. v. Comrs., 109-159; Claybrook v. Comrs., 114-453; see 
annotations under section 34382. 

Records showing that proposition to issue bonds was submitted after thirty days notice, and 
that a majority of qualified registered electors voted in the affirmative, are conclusive evidence 
that will of majority was so expressed: Bauk v. Comrs., 116-339. 

It is not valid defense that county issued its own bonds to pay subscription to railroad stock 
instead of negotiating a loan, as empowered to do by the act: Street v. Comrs., 70-644. 

A general act authorizing counties to issue bonds for railroad purposes would be invalid, 
especially when it is necessary to exceed constitutional limitation to pay interest or principal: 
Comrs. v. Payne, 123-432. If bonds issued were invalid, new bonds in renewal are equally 
invalid: Ibid. 
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County has no power to issue bonds and levy a tax for their payment in aid of a railroad 
_not begun before adoption of constitution of 1868: Comrs. v. Snuggs, 121-394—they being 

limited to ‘‘aid in the completion of any railroad,’’ etc., Ibid.; Comrs. v. Call, 123-308; but 
see Comrs. v. Coler, 190 U. S., 437 (mote the present section refers to ‘‘construction’’ in place 
of ‘‘completion’’). 

Although contracts made, based upon subscription, validity of election can be contested: 
Goforth vy. Construction Co., 96-535. 

Where legislature authorized issue of bonds in aid of railroad, and provided for payment by 
taxation, but did not provide for election, and election was held in conformity to existing elec- 
tion laws relating to borrowing of money by municipalities, bonds issued pursuant to such 
election are valid in hands of bona fide owner: Bank vy. Comrs., 116-339. 

As to whether funding bonds can be issued without a vote of the people, see Asheville v. 
Webb, 134-72; MecCless v. Meekins, 117-34. 

For discussion of validity of county railroad bonds, see Wilkes v. Coler, 190 U. S8., 107; 
Stanly Comrs. v. Coler, 190 U. S., 437. 


PURCHASER OF BONDS. It is incumbent upon purchasers of state, county and municipal 
bonds to ascertain whether authority to issue them has been granted according to requirements 
of constitution: Comrs. v. Snuggs, 121-394; Bank v. Comrs., 116-339, and cases therein cited. 
If the bonds refer to statute under which they are issued, purchaser is bound to take notice 
of statute and all its requirements: Claybrook v. Comrs., 114-453; Comrs. v. Call, 123-308— 
and where there is an inherent constitutional defect in statute authorizing issue of bonds or in 
proceedings under which they are issued, a purchaser takes with notice, and cannot be an 
innocent holder: Claybrook v. Comrs., 114-453. Purchaser may rely upon certificate of regis- 
trar and the finding of commissioners as to the result of the popular vote: Ibid. 


TOWNSHIP BONDS. County commissioners are not authorized to issue bonds on credit of 
a township for construction of a railroad: Graves v. Comrs., 135-49. 

General assembly may empower a township, with sanction of its qualified voters, to aid in 
construction of railroad by levying taxes and contracting debt to raise money for that purpose: 
Brown y. Comrs., 100-92. 

Act of assembly directing that county taxes, which might be levied upon property and 
franchise of railroad company in certain township, should be applied, as far as necessary, to 
payment of interest on bonds issued by such township in aid of railroad, is constitutional: 
Brown vy. Comrs., 100-92—as is also act requiring county commissioners to set apart the taxes 
derived from such railroad property to be used in building roads, bridges, etc., in such town- 
ship (bonds being paid off) until township is repaid amount it has expended, Jones v. Comrs., 
143-59, 

Action to declare void an election held to allow certain townships to subscribe stock to a 
railroad company, on account of irregularities, could be brought, being equitable in its nature, 
even though no remedy was given by statute; and while no statute of limitation is applicable, 
still such action’ should be brought within reasonable time, and before rights of innocent third 
parties have intervened: Jones v. Comrs., 107-248. 

Where township has voted bonds in aid of a railroad to be constructed on a designated line, 
and subsequently legislature enacts that company ‘‘may’’ change its route, and that, upon 
petition by taxpayers of township, an election shall be held on question whether or not bonds 
previously issued shall be used in aid of the construction of new route, county commissioners 
will be enjoined from ordering such election where it appears that company has contracted for 
construction of road upon original route and is pushing work to completion: R. R. v. Comrs., 
108-56. 

Where upon vote taken the township issued bonds in support of railroad, but bonds were to 
be held by county commissioners and to be canceled if road was not completed and in operation 
within three years, the county commissioners had no authority to deliver the bonds nor to 
extend the time: McCracken vy. R. R., 168-62. 


ESTOPPEL. Payment of interest from year to year on bonds is not an estoppel, and does 
not validate them: Comrs. v. Payne, 123-432; Glenn v. Wray, 126-730. 

That the county, township or other municipal organization, in which a void election was 
held, appointed an agent, who made a subscription of stock on behalf of his principal, that 
organization acted and was recognized as a stockholder in corporation in aid of which bonds 
were to be issued, and that latter made contracts with third parties, relying upon validity of 
transaction, will not operate as an estoppel, such acts being ultra vires: R. R. v. Comrs., 
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A town is estopped by the compromise of a valid liability for a smaller sum; but not when 
the original obligation was not authorized in the manner provided by the constitution: Bank 
v. Comrs., 116-339; s. ¢., 119-214. 

Fact that action to impeach validity of bonds on ground of irregularity in election was 
brought and failed is no estoppel to a second action to impeach their validity on ground that 
act authorizing election was not properly passed: Glenn v. Wray, 126-730. 

In action by bona fide purchaser for value against county, upon a bond issued by former 
county court, under an act of legislature, records of such court are conclusive upon county 
and constitute an estoppel in pais: Belo v. Comrs., 76-489. 

County bond stating on its face the act under which it is issued is notice to holder, and 
estops him from controverting statement: Comrs. v. Call, 123-308. 


3432. Election on question of county aid. The board of commissioners of any 
county proposing to take stock in any railroad company shall meet and agree 
upon the amount to be subscribed, and if a majority of the board shall vote for 
the proposition, this shall be entered of record, which record shall show the 
amount proposed to be subscribed, to what company, and whether in bonds, 
money or other property, and thereupon the board shall order an election, to be 
held on a notice of not less than thirty days, for the purpose of voting for or 
against the proposition to subscribe the amount of stock agreed on by the board 
of county commissioners. If a majority of the qualified voters of the county 
shall vote in favor of the proposition, the board of county commissioners, through 
their chairman, shall have power to subscribe the amount of stock proposed by 
them and submitted to the people, subject to all the rules, regulations and restric- 
tions of other stockholders in such company: Provided, that the counties, in the 
manner aforesaid, shall subscribe from time to time such amounts, either in bonds 
or money, as they may think proper. 

Rey., s. 2559; Code, s. 1997; 1868-9, c. 171, s. 2. 


The fact that petitioners styled themselves ‘‘voters and taxpayers,’’ while special act re- 
quired a petition by ‘‘resident taxpayers,’’ was immaterial: Claybrook v. Comrs., 114-453. 

Where legislature provides no election machinery for town bond election under special act, 
general laws relating to such elections are applicable: Bank v. Comrs., 116-339. 

Where question of subscription to two different railway corporations is to be submitted to 
a vote, it is improper and irregular to submit them as a single proposition at same election 
and on same ballot: Goforth v. Construction Co., 96-535. 

For discussion of proper method of conducting election and declaring result under laws of 
1887, ch. 87, to incorporate Roanoke and Southern Rwy., see Claybrook v. Comrs., 114-453, 117- 
456—of conducting election under laws of 1887, ch. 89, see R. R. v. Comrs., 116-563. 

Where law declared that those in favor should vote ‘‘Subscription’’ and those opposed ‘‘No 
subscription,’’ it is immaterial that electors voted ‘‘For subscription’’ and ‘‘Against sub- 
scription’’: Claybrook v. Comrs., 114-453. Fact that county commissioners canvassed returns 
of election second day thereafter instead of third, as provided by statute, is immaterial: Ibid. 
Election is not vitiated by fact that, through mistake, another date for it was copied in 
minutes of county commissioners: Jbid. 

Where returns of such election ascertained only that ‘‘a majority of votes cast was in favor 
of subscription,’’ and declaration to that effect was made by county commissioners, constitu- 
tional requirement had not been observed: R. R. v. Comrs., 109-159; Glenn v. Wray, 126-734, 
and cases cited. 

Statement by county commissioners that ‘‘after due canvass, the foregoing returns of elec- 
tion are correct, and said board hereby approve said returns,’’ is not a declaration that a 
majority of qualified voters favored the subscription: Claybrook v. Comrs., 114-453. 

Where power is conferred to open, conduct and declare result of an election, action of those 
charged therewith in that respect is final and conclusive until it is reversed by some proper 
action brought to impeach it, and courts will not interfere by injunction to prevent them from 
ascertaining and promulgating result: Bynum y. Comrs., 101-412; see Norment vy. Charlotte, 
85-387; Simpson y. Comrs., 84-158. 
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WHO ARE ‘‘QUALIFIED VOTERS’’ HEREUNDER. Registration list is prima facie 
evidence of who are qualified voters: Clark v. Statesville, 139-490. A qualified voter is one 
who is entitled to register as a voter, and who is also qualified to vote after such registration: 
R. R. v. Caldwell, 72-492, 493—a registered voter being one who has lawfully registered and 
paid his poll tax, Pace v. Raleigh, 140-65. Voter must register anew, when so required, in 
order to be a qualified voter: Clark v. Statesville, 139-490. Other cases on the subject: Harris 
v. Searborough, 110-232; Smith v. Wilmington, 98-343; Wood v. Oxford, 97-233; McDowell 
v. Construction Co., 96-514; Markham v. Manning, 96-132; Duke v. Brown, 96-127; Souther- 
land vy. Goldsboro, 96-49. 


3433. Conduct of election. Ail elections ordered under the preceding section 
shall be held by the sheriff under the laws and regulations provided for the elec- 
tion of members of the general assembly. The votes shall be compared by the 
boards of county commissioners, who shall make a record of the same. 

Rey., s. 2560; Code, s. 1998; 1868-9, ¢c. 171, s. 3. 


3434. Interest on bonds. In case the county shall subscribe the amount pro- 
posed in bonds, the board of commissioners shall have power to fix the rate of 
interest, not to exceed the rate of six per cent, when the principal on said bonds 
shall be payable and at what place, and shall also fix the time and places of pay- 
ing the interest, and shall also determine the mode and manner of paying the 
same; and also to raise by taxation, from year to year, the amount necessary to 
meet the interest on such bonds. 

Rey., s. 2561 + Code, s. 1999; 1868-9, c. 171, s. 4. 


Action to enjoin payment of interest on county bonds by treasurer, complaint defective: 
Comrs. v. Williams, 135-660. Payment of interest from year to year on bonds is not an estop- 
pel and does not validate them: Comrs. v. Payne, 123-432; Glenn v. Wray, 126-730. 

Cases referring to, but not construing, section: Comrs. v. Call, 123-308; Comrs. v. Snuggs, 
121-395, See, also, annotations under section 3431. 


3435. Collection and disposition of taxes authorized. The taxes authorized 
by this article to be raised for the payment of interest or principal shall be col- 
lected by the sheriff in like manner as other state taxes, and be paid into the 
hands of the county treasurer, to be used by the en sana of the board of county 
commissioners as directed by ante article. 

Rey., s. 2562; Code, s. 2000; 1868-9, c. 171, s. 5. 


Taxpayer, for himself and other taxpayers, can enjoin collection of an unconstitutional tax: 
Galloway v. Jenkins, 63-147; London v. Wilmington, 78-109; Graves v. Comrs., 135-49. And 
an innocent holder of the invalid bonds cannot enforce reimbursement: Graves v. Comrs., 
135-49. 

A county, when it contracts a debt, pledges its faith, or loans its credit, must levy taxes 
necessary to raise revenue for such purposes upon all property in the same, except such prop- 
erty as is exempted from taxation: Jones y. Comrs., 107-248-—but the equation and limitation 
of taxation established by constitution applies only to taxes levied for ordinary purposes of 
state and counties, and as to levies of taxes for such purposes, it must be observed, Ibid. 

Where neither declaration of result of election by commissioners nor recitals in bonds show 
that a majority of voters of town voted in favor of subscription, purchasers of bonds, though 
bona fide and for value, will not be protected in a suit by taxpayers to restrain collection of 
taxes to pay same, unless jury shall find that question is affirmative: Claybrook vy. Comrs., 
114-453. 

Validity of a special railroad tax cannot be questioned, in action on sheriff’s bond for failure 
to account for it, especially when it has been collected. If statute authorizing tax were uncon- 
stitutional, or otherwise invalid, sheriff could not be permitted to retain money illegally col- 
lected under color of his office: McGuire v. Williams, 123-349, 

_ Cases referring to, but not construing, section: Comrs. v. Snuggs, 121-395; Comrs. v. Payne, 
123-432; Comrs. v. Call, 123-308. 
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Art. 4. Townsuip Supscriprions In Arp oF RarnRoaps 


3436. Townships may subscribe stock. The board of commissioners of the sev- 
eral counties of the state shall have power to subscribe stock for the use and 
benefit of any township in their several counties, when necessary to aid in the 
construction of any railroad, which is now or may be hereafter incorporated 
under the laws of this state, in which the citizens of such county may have an 
interest. 

ONC O45 Seal. 

This statute confers the power which did not exist in Graves v. Comrs., 135-49. The county 
commissioners are agents for the townships: McCracken v. R. R., 168-62. 


3437. Election on question of township aid. The board of commissioners of 
any county proposing to take stock, for the use and benefit of any township, as 
mentioned in the preceding section, shall meet and agree upon the amount to be 
subscribed for such township, and if a majority of the board shall vote for the 
proposition, this shall be entered of record, which record shall show the amount 
proposed to be subscribed, and for what township, to what company, and 
whether in bonds, money or other property ; and thereupon the board shall order 
an election, to be held upon a notice of not less than thirty days, in each and 
every township for whose use and benefit such subscription is proposed to be 
made, for the purpose of voting for or against the proposition to subscribe the 
amount agreed on by the board of commissioners. If a majority of the qualified 
voters of the township for whose use and benefit such subscription is proposed to 
be made shall vote in favor of the proposition, the board of county commissioners 
through their chairman shall have power to subscribe the amount of stock pro- 
posed by them, and submitted to the voters, for the use and benefit of such town- 
ship, subject to all the rules, regulations, and restrictions of other stockholders 
in such railroad company: Provided, that the township, in the manner afore- 
said, shall subscribe from time to time such amounts, either in bonds or money, 
as it may think proper. 

UCI, Oy (82s, Se Pe 


3438. Conduct of election; canvass of votes. All elections ordered under the 
preceding section shall be held by the sheriff of the county in which such town- 
ship is located, under such laws and regulations as are now or may hereafter be 
provided for the election of members of the general assembly. The votes of each 
township for whose use and benefit subscription under this article is proposed 
to be made shall be compared and the results of such election determined by the 
board of commissioners of the county in which such township is located, who 
shall make a record of the same. 

1917, c. 64, s.3. 


3439. Bond issue; special tax. In case the township shall authorize, at the 
election herein provided for, a subscription of the amount proposed in bonds, the 
board of commissioners shall have power to fix the rate of interest, not to exceed 
the rate of six per cent, when the principal of such bonds shall be payable, and at 
what place, and shall also fix the time and place for paying interest, and shall 
also determine the mode and manner of paying the same. The board of commis- 
sioners shall, in order to provide for the payment of the bonds and interest 
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thereon authorized to be issued by this article, compute and levy each year at the 
time of levying the county and state taxes a sufficient tax upon the property in 
any township authorizing the issuing of bonds under this article to pay the 
interest on the bonds issued on account of and for the use and benefit of such 
township, and shall also levy a sufficient tax to create a sinking fund to provide 
for the payment of such bonds at maturity. Such taxes shall be levied and col- 
lected annually and under the same laws and regulations as shall be in force for 
levying and collecting other county taxes. 
LO Uien Gael Sar: 


3440. Levy, collection, and disposition of tax. The tax authorized by this 
article to be raised for the payment of interest and principal shall be levied by 
the board of commissioners of the county in which such township is located, at 
such times as is now or hereafter may be fixed for levying state and other county 
taxes, against the taxable property located in such township, in addition to the 
regular state and county taxes assessable against such property. The tax shall 
be collected by the sheriff or tax collector or other collecting officer of the county 
in which such township is located in like manner as state taxes are collected, and 
shall be paid into the hands of the county treasurer, to be used by the chair- 
man of the board of commissioners as directed by this article. 

1917, c. 64, s. 5. 


3441. Tax to be kept separate. The taxes levied and collected under the pro- 
visions of this article shall be kept separate and apart from all other state and 
county taxes levied and collected in the county in which such township shall be 
located. 

191%, ¢. 64, s. 6: 


Tax levied and collected for a special purpose is to be applied only to such purpose: McCless 
vy. Meekins, 117-34. 


3442. Townships may subscribe to purchase of railroad corporations. The 
board of commissioners of the several counties of the state shall have power to 
make subscriptions, for the use and benefit of any township in their several 
counties, for the purpose of purchasing or aiding in the purchase of any railroad 
corporation now or hereafter incorporated under the laws of this state which 
shall be dissolved or whose property and franchises are proposed to be sold 
privately or under execution, judicial decree, deed in trust, mortgage, or other 
conveyance, and all the provisions of this article shall apply as fully and as well 
to such subscriptions as they do to subscriptions to stock to aid in the construction 
of railroads. 

OMeECy OF.05. law LOLOn Cal SOs Souls 


3443. Election on question of purchase; proxies to represent stock. The 
county commissioners shall, upon the petition of one-fourth of the qualified 
voters of any township mentioned in the preceding section, order an election and 
submit the question of such subscription according to the terms of the petition. 
At such election five persons shall be chosen as proxies to represent such stock, 
if the vote shall be in favor of the subscription, in all respects as fully as if 
private promoters, corporators or holders of such stock. They shall be eligible 
to the position of director or other office in the corporation. They shall hold 
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office until the first Monday in December following the next general election and 
until their successors chosen at such general election shall qualify. Such proxies 
shall be chosen at the general election every two years as township officers are. 
They shall have authority, alone, if sole purchasers, and with the proxies from 
other townships and others participating in the purchase, if not acting alone, to 
purchase such railroad property and franchise, and shall constitute a new corpo- 
ration upon compliance with law as in other cases of a dissolution and sale of 
railroad property and franchise. 

Ile ec, Ys SL AR ANAS), ee AIS RE Ze 


Art. 5. Powrrs Aanp LIABILITIES 


3444. Powers of railroad corporations enumerated. Every railroad corpora- 
tion shall have power: 

1. To survey and enter on land. To cause such examination and surveys 
for its proposed railroad to be made as may be necessary to the selection of the 
most advantageous route; and for such purpose, by its officers or agents and 
servants, to enter upon the lands or waters of any person, but subject to respon- 
sibility for all damages which shall be done thereto. 


As between two companies, the first location belongs to the first one which defines and marks 
its route and adopts same for its permanent location by authoritative corporate action: Street 
Rwy. v. R. R., 142-430, and cases cited. 

For right of entry upon land, see section 1707. 


2. To condemn land under eminent domain. ‘To appropriate land and rights 
therein by condemnation, as provided in the chapter Eminent Domain. 


See section 1706 et seq. 


3. To take property by grant. 'To take and hold such voluntary grants of 
real estate and other property as shall be made to it to aid in the construction, 
maintenance and accommodation of its railroad; but the real estate received by 
voluntary grant shall be held and used for the purposes of such grant only. 


Railroads can acquire real estate only by statutory authority, and they are not authorized to 
acquire land by entry and grant: Wallace v. Moore, 178-114. 


4. To purchase and hold property. 'To purchase and hold and use all such 
real estate and other property as may be necessary for the construction and 
maintenance of its railroad and the stations and other accommodations neces- 
sary to accomplish the object of its incorporation. 

Cannot acquire land by entry and grant: Wallace v. Moore, 178-114. 


5. To grade and construct road. To lay out its road, not exceeding one 
hundred feet in width, and to construct the same; to take, for the purpose of 
cuttings and embankments, as much more land as may be necessary for the 
proper construction and security of the road; and to cut down any standing trees 
that may be in danger of falling on the road, making compensation therefor as 
provided in the chapter Eminent Domain. 

Railroad company can change grade of its roadbed or can remove it to any point on its 
right of way: Brinkley v. R. R., 135-654—and may extend its use of the right of way as the 


necessities of the company require it, Tighe v. R. R., 176-239; R. R. v. Bunting, 168-579; 
Hendrix v. R. R., 162-9; R. R. v. Olive, 142-257. 
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6. To intersect with highways and waterways. To construct its road across, 
along or upon any stream of water, water-course, street, highway, plankroad, 
turnpike, railroad or canal which the route of its road shall intersect or touch; 
but the company shall restore the stream or water-course, street, highway, plank- 
road or turnpike road, thus intersected or touched, to its former state or to such 
state as not unnecessarily to have impaired its usefulness. Nothing in this chapter 
contained shall be construed to authorize the erection of any bridge or any other 
obstruction across, in or over any stream or lake navigated by steam or sail boats, 
at the place where any bridge or other obstructions may be proposed to be placed, 
nor to authorize the construction of any railroad not already located in, upon or 
across any streets in any city without the assent of the corporation of such city. 

For duty of railroad to construct bridges and maintain same which it has necessitated build- 
ing, see section 3797—to construct and maintain draws in bridges, see section 3800—to provide 
new highways when old one interfered with, see sections 3448, 3449—to provide cattle-guards, 
see section 3454. 

Penalty for failure to maintain crossing, see section 3454—to keep up certain bridges, see 
section 3797. 

Municipal authorities may grant the right to a railroad to use the streets for legitimate rail- 
road purposes: Griffin v. R. R., 150-312. 

One railroad may acquire right of way over another railroad: R. R. v. R. R., 161-531; s. ¢., 
165-425. 

Railroad must make crossing as safe and convenient as if railroad had not been built: Raper 
v. R. R., 126-563—may make change in county road that does not necessarily impair its use- 
fulness, Brinkley v. R. R., 135-654. 

“‘Highways’’ might include any road used by the public as a mill or church road and in 
going to town: Goforth v. R. R., 144-570; Herndon v. R. R., 161-650; Tate v. BR. R., 168-523. 

If railroad crossing over neighborhood road is kept in dangerous condition, causing mule 
to fall and injure plaintiff, he is entitled to recover: Goforth y. R. R., 144-570. 


7. To intersect with other ratlroads. To cross, intersect, join and unite its 
railroad with any other railroad before constructed, at any point on its route, 
and upon the grounds of such other company, with the necessary turnouts, sid- 
ings and switches and other conveniences in furtherance of the object of its 
connections. Every company whose railroad is or shall be hereafter intersected 
by any new railroad shall unite with the owners of such new railroad in form- 
ing such intersections and connections and grant the facilities aforesaid, and if 
the two corporations cannot agree upon the amount of compensation to be made 
therefor, or the points and manner of such crossings and connections, the same 
shall be ascertained and determined by commissioners to be appointed by the 
court as is provided in the chapter Eminent Domain. 


Where railroad empowered to connect with another railroad at a certain city, the word ‘‘at’’ 
does not necessarily mean ‘‘in’’ the city: Purifoy v. R. R., 108-100. 

One road cannot enter on right of way of another for purpose of connecting therewith with- 
out previous agreement or condemnation proceedings: R. R. v. R. R., 104-658; R. BR. v. BR. B., 
161-531; s. c., 165-425. Parol agreement to allow one railroad company to extend its track on 
right of way of another, for purpose of connecting therewith, is a mere license, revocable at 
will of licensor, and will not operate as an estoppel although licensee has entered and made 
valuable improvements: R. R. v. BR. BR., 104-658. 


8. To transport persons and property. To take and convey persons and 
property on its railroad by the power or force of steam, electricity or animals, 
or by any mechanical power, and to receive compensation therefor. 


Charter of company conferring right to transport passengers and freight, and giving power 
to ‘‘farm out’’ right of transportation, authorizes company to execute valid lease of its prop- 
erty and franchises to another railroad company: Hill v. R. R., 143-539. 


90 1425 


3445 RAILROADS AND OTHER CARRIERS—Arr,. 5 Ch. 67 


9. To erect stations and other buildings. To erect and maintain all neces- 
sary and convenient buildings, stations, fixtures and machinery for the accom- 
modation and use of its passengers, freight and business. 


10. To borrow money, tssue bonds and execute mortgages. From time to 
time to borrow such sums of money as may be necessary for completing and 
finishing or operating its railroad, and to issue and dispose of its bonds for any 
amount so borrowed, and to mortgage its corporate property and franchises and 
to secure the payment of any debt contracted by the company for the purposes 
aforesaid, and the directors of the company may confer on any holder of any 
bond issued for money borrowed, as aforesaid, the right to convert the principal 
due or owing thereon into stock of such company at any time under such regu- 
lations as the directors may see fit to adept. 

Railroad corporation has power to contract debts, and every corporation possessing such 
power must also have power to acknowledge its indebtedness under its corporate seal, that is, 


to make and issue its bonds: Comrs. v. R. R., 77-289. As to interest, usury, see Ibid.; also, 
chapter Interest. 


11. To lease rails. To lease iron rails to any person or corporation for such 
time and upon such terms as may be agreed on by the contracting parties, and 
upon the termination of the lease by expiration, forfeiture or surrender, to take 
possession of and remove the rails so leased as if they had never been laid. 


12. To establish hotels and eating houses. To purchase, lease, hold, operate 
or maintain eating-houses, hotels and restaurants for the accommodation of the 
traveling public along the line of its road. 

Rev., ss. 2567, 2575; Code, s. 1957; 1887, c. 341; 1889, c. 518; 1871-2, c. 188, s. 29. 


3445. Power to aid in construction of connecting and branch lines. Any rail- 
road or other transportation company shall have the right to aid in the con- 
struction of any railroad or branch railroad in this or an adjoining state con- 
nected with it directly or indirectly, if the construction of such railroad or 
branch railroad is authorized by law. 

Rev., s. 2567, subsec. 12; 1885, ec. 108, s. 1. 


3446. Power to seize fuel. If any railroad or other transportation company 
finds it necessary, in order to prevent delays in the transportation of freight or 
passengers, to take possession of coal, wood, or other fuel not its own property and 
convert it to its own use without an agreement with the owner thereof, it shall 
notify such owner within three days of such taking that his property has been 
appropriated, giving the date thereof, and shall, within a period of thirty days, 
pay for such coal, wood or other fuel at the invoice price at place of shipment, 
plus twenty-five per cent. Should the transportation company fail to notify 
the consignee or owner within such three days or pay for the coal, wood or other 
fuel at the invoice price at place of shipment, plus twenty-five per cent as above 
provided, within thirty days after converting the same to its own use, it shall in 
addition forfeit to the party aggrieved the sum of twenty-five dollars for the first 
day of failure to notify such consignee of the appropriation of the fuel, or its 
failure to pay for the same, and five dollars for each day thereafter in which it | 
shall fail to notify such consignee or pay for the same. 

Rey., s. 2617 ; 1908, c. 590, s. 4; 1907, c. 467. 
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3447. Agreements for through freight and travel. The directors representing 
the stock held in the various railroad corporations are hereby authorized and 
empowered to enter into such agreements and terms with each other as to secure 
through freight and travel without the expense of transfer of freight, or break- 
ing the bulk thereof, at different points along the lines, and for this purpose 
may use the road or roads and the rolling stock of such corporations or com- 
panies on such terms as may be agreed upon by them. 

Rey., s. 2640; Code, s. 1995; 1866-7, ¢. 105. 


3448. Intersection with highways. Whenever the track of a railroad shall 
cross a highway, turnpike or plankroad, such highway, turnpike or plankroad 
may be carried under or over the track, as may be found most expedient; and in 
cases where an embankment or cutting shall make a change in the line of such 
highway, turnpike or plankroad desirable, then such corporation may take such 
additional lands for the construction of the road, highway, turnpike or plank- 
road on such new line as may be deemed requisite by the directors. Unless the 
land so taken shall be purchased for the purposes aforesaid, compensation there- 
for shall be ascertained in the manner prescribed in the chapter Eminent Do- 
main, and duly made by such corporation to the owners and persons interested 
in such land. The same when so taken shall become a part of such intersecting 
highway, turnpike or plankroad in such manner and by such tenure as the adja- 
cent parts of the same highway, turnpike or plankroad may be held for highway 
purposes. 

Rev., S. 2568; Code, s. 1954; 1871-2, c. 188, s. 26. 

For liability of railroad, etc., to keep up bridges and crossings, see sections 3797, 3800. 

‘“Highways’’ might include any road used by the public as a mill and church road and in 
going to town: Goforth v. R. R., 144-570; Herndon vy. R. R., 161-650; Tate v. R. R., 168-523. 

By negligent construction is meant such an improper construction of crossing, whether aris- 
ing from negligence, indifference or motives of economy, as unnecessarily increases danger of 
using public highway: Edwards v. R. R., 129-79; Raper v. R. R., 126-563. Railroad company 
may make a change in a county road that does not necessarily impair its usefulness: Brinkley 
v. RB. R., 135-654. | 

Crossing which the public have been habitually permitted to use is treated as a public high- 
way crossing, and it is competent to prove the custom of defendant and the public in using it: 
Bradley v. R. R., 126-735. 

One is warranted in assuming that railroad company has discharged its duty to the public 
by keeping crossing in safe condition: Tankard v. R. R., 117-560; Denmark v. R. R., 107-185; 
MeAdoo vy. R. R., 105-140; Seott v. R. R., 96-428. 

If railroad crossing over neighborhood road is kept in dangerous condition, causing mule to 
fall and injure plaintiff, he is entitled to recover: Goforth v. R. R., 144-570. 


3449. Obstructing highways; defective crossings; failure to repair after notice 
misdemeanor. Whenever, in their construction, the works of any railroad cor- 
poration shall cross established roads or ways, the corporation shall so construct 
its works as not to impede the passage or transportation of persons or property 
along the same. If any railroad corporation shall so construct its crossings with 
public streets, thoroughfares or highways, or keep, allow or permit the same at 
any time to remain in such condition as to impede, obstruct or endanger the 
passage or transportation of persons or property along, over or across the same, 
the governing body of the county, city, town, township or road district having 
charge, control or oversight of such roads, streets or thoroughfares may give to 
such railroad notice, in writing, directing it to place any such crossing in good 
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condition, so that persons may cross and property be safely transported across 
the same. If the railroad corporation shall fail to put such crossing in a safe 
condition for the passage of persons and property within thirty days from and 
after the service of the notice, it shall be guilty of a misdemeanor and shall be 
punished in the discretion of the court. Each calendar month which shall 
elapse after the giving of the notice and before the placing of such crossing in 
repair shall be a separate offense. This section shall in no wise be construed to 
abrogate, repeal or otherwise affect any existing law now applicable to railroad 
corporations with respect to highway and street crossings; but the duty imposed 
and the remedy given by this section shall be in addition to other duties and 
remedies now prescribed by law. 

Rev:, s. 2569 Code, s: 17103°R: C., ev 61! s. 30% 1874-5, cy 83; 1915, c 250; ss. 1, 2: 

‘‘Established roads or ways’’ means ‘‘recognized and customarily used roads and ways, less 
than highways’’: Tate v. R. R., 168-523; Goforth v. R. R., 144-569. Road crossing kept negli- 
gently, plaintiff injured, entitled to recover: Ibid. 


Cases referring to, but not construing, section: State v. Lumber Co., 109-860; Bass v. Navi- 
gation Co., 111-455; Tighe v. R. R., 176-239. 


3450. Service of notice of defective crossings. The notice required by the pre- 
ceding section may be served upon the agent of the offending railroad located 
nearest to the defective or dangerous crossing about which the notice is given, 
or it may be served upon the section master whose section includes such eross- 
ing. Such notice may be served by delivering a copy to such agent or section 
master, or by letter properly stamped, registered and addressed to either of 
such persons. 

1915,"e. 250,"s51' 


3451. Change in location of highways. In order to prevent the frequent cross- 
ing of such road or ways, or in cases where it may be necessary to occupy the 
same, the corporation may change the roads and ways so as to avoid such ecross- 
ing and occupation, and to such points as may be deemed expedient. 

Reyansueco Len Codensonliles Re Cre: Ol ese Sie lsi4-on Gmooe 


Railroad company may make change in a county road that does not necessarily impair its 
usefulness: Brinkley v. R. R., 135-654. 


3452. Damages due to change in location. For any injury done to the lands 
of persons by taking them under the preceding section, the value thereof shall 
be assessed in like manner as is provided for assessing damages to real estate for 
taking lands under the chapter Eminent Domain. 

Revars25 Gla Coder sy Li 12th Caremole suioze 1S 4p memeas 


3453. Old road not to be impeded until new road is made. Before any part 
of an established road or way shall be impeded by any railroad corporation, the 
new road or way shall be prepared and made equally good with the portion pro- 
posed to be discontinued ; and then the same shall be deemed a part of the origi- 
nal road or way, and shall be kept up and repaired as before the change. 

Revise cole. COGG. Sy Lilocul) ©.) Co OLuSmootm Suae0 Cr Gos 


3454. Cattle-guards and private crossings; failure to erect and maintain mis- 
demeanor. Every incorporated company owning, operating or constructing, or 
which shall hereafter own, operate or construct, or any company which shall 
hereafter be incorporated and shall own, operate or construct any railroad 
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passing through and over the land of any person now enclosed, or which may 
hereafter become enclosed, shall, at its own expense, construct and constantly 
maintain, in good and safe condition, good and sufficient cattle-guards at the 
points of entrance upon and exit from such enclosed land, and shall also make 
and keep in constant repair crossings to any plantation road thereupon. [Every 
railroad corporation which shall fail to erect and constantly maintain the ecattle- 
guards and crossings provided for by this section shall be liable to an action for 
damages to any party aggrieved, and shall be guilty of a misdemeanor and fined 
in the discretion of the court. 

So far as this section relates to cattle-guards, the corporation commission is 
hereby authorized, directed and empowered to adopt such good and sufficient 
make of cattle-guard now upon the market as is best suited for turning stock. 
When such guard is selected, approved and authorized by the commission any 
company operating in this state which shall procure, install and maintain and 
keep in good and safe condition on its line of road such guard so selected by the 
commission shall be deemed and held in all suits, actions or proceedings in all 
the courts of this state to have complied with the conditions of this section in 
installing a good and sufficient cattle-cuard: Provided, that any railroad com- 
pany operating in this state may make application to the commission to adopt 
for its road any particular brand or make of cattle-cuard, and if the commis- 
sion shall approve and authorize the use of such guard, it shall, if kept and 
maintained in good and sufficient condition at all times by such railroad com- 
pany, be deemed and held in all actions, suits or proceedings in any court of 
this state a good and sufficient cattle-guard. 

Reyv., ss. 2601, 3753 ; Code, s. 1975; 1888, c. 394, ss. 1, 2, 3; 1915, c. 127. 


When a railroad obtains a deed to right of way with parol agreement to construct cattle- 
guards, the statute of frauds will not be a defense: Herndon v. R. R., 161-650. 

See annotations under section 3448. Railroad companies must maintain a safe and con- 
venient crossing at roads and streets, making it, as far as they can, as safe and convenient to 
the public as it would have been had railroad not been built: Raper v. R. R., 126-563. See 
State v. Lumber Co., 109-860. Section cited in Allen v. R. R., 102-389; Hodges vy. R. R., 105- 
172; Allen v. R. R., 106-526; Hinkle v. R. R., 109-481; Carter v. R. R., 126-443; Tate v. 
R. R., 168-523. 


3455, Change of route of railroad. The directors of any railroad corporation 
may by a vote of two-thirds of their whole number at any time alter or change 
the route, or any part of the route, of their road, if it shall appear to them that 
the line can be improved thereby, and they shall have the same right and power 
to acquire title to any lands required for the purposes of the company in such 
altered or changed route, as if the road had been located there in the first 
instance; but no such alteration shall be made in any city or town after the road 
shall have been constructed, unless the same is sanctioned by a vote of two-thirds 
of the corporate authorities of such city or town. Im ease of any alteration 
made in the route of any railroad after the company has commenced grading, 
compensation shall be made to all persons for injury so done to any lands that 
may have been donated to the company. When any route or line is abandoned 
in the exercise of the power herein granted, full compensation shall be made by 
the company for all money, labor, bonds or material contributed to the construc- 
tion of the road-bed or its superstructure by those so interested by their contribu- 
tions in the abandoned route or line. All the provisions of this chapter relative 
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to the first location and to acquiring title to land shall apply to every such new 
or altered portion of the route. 

Rey., Ss. 2573) Code; s2 1953s 1871-2) 'c. 138s..25 1889) ¢.-39h; 1893; e) 396.78. 3: 

Variations in route do not affect identity of the corporate body, and right to exemption 
from taxation is retained: R. R. v. Comrs., 88-519. 

Vote of two-thirds of corporate authorities is not required when change of route ordered by 
corporation commission: Dewey v. R. R., 142-392. Right to change route of railroad need not 
be given in charter; it may be given by special enactment or by the general railroad law: 
Ibid. 

A railroad company has a right to change grade of its roadbed or to remove it to any point 
on its right of way: Brinkley v. R. R., 135-654. 

For changing route to go to union depot, see section 1042. 


3456. Forfeiture for failure to begin or complete railroad. If any railroad 
corporation shall not within three years after its articles of association are filed 
and recorded in the office of the secretary of state, or the passage of its charter, 
begin the construction of its road and expend thereon ten per cent of the amount 
of its capital, or shall not finish the road and put it in operation in ten years 
from the time of filing its articles of association or passage of its charter as 
aforesaid, its corporate existence and powers shall cease. 

Rev., s. 2564; Code, s. 1980; 1871-2, c. 188, s. 48; Ex. Sess. 1908, c. 142. 

See annotations under sections 1185, 1187. 

What amounts to an abandonment and how the question may be raised: Power Co. v. Power 
Co., 175-668. 

Failure of railroad company to organize under act of incorporation within two years pre- 
scribed does not prevent valid organization thereafter, unless forfeiture has been declared in 
proceedings instituted by state: R. R. v. Olive, 142-257. 

If legislature, with knowledge of grounds of forfeiture, by act remits penalty and continues 
its existence or deals with corporation as lawfully existing, such conduct is waiver of forfeiture: 
Atty.-Gen. v. R. R., 28-469. 

Attorney-general cannot of his own motion bring action to vacate charter: Atty.-Gen. v. 
R. R., 134-481. é 

Existence of railroad corporation cannot be attacked collaterally or questioned in action 
brought by it to condemn land: R. R. v. Lumber Co., 114-690—but where articles of incor- 
poration are upon their face void, trial court will so declare, R. R. v. Stroud, 132-413. 


3457. Secretary of state may extend time to begin railroad in certain cases. 
In all cases where railroad companies have been chartered by the act of the 
general assembly during or subsequent to the session of one thousand nine hun- 
dred and eleven, but where construction work has not begun in accordance with 
the provisions of preceding section, it shall be lawful for and the duty of the 
secretary of state, upon application of any such railroad company and the pay- 
ment to the state of the same fees as provided in section 1218 of the Consolidated 
Statutes, to extend from time to time for periods of two years the time within 
which to begin construction work as required by the preceding section; and the 
fact of extending the time by the secretary of state, as herein provided, shall, 
for the period of such extension, fully and to all intents and purposes, renew 
corporate existence and corporate powers as fully as the same are conferred in 
the original charter. 

ADIO ME 19, 


3458. Forfeiture for preferences to shippers. In the event of any contract hay- 
ing been entered into by any railroad company in this state with any person or 
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company, whereby preferences or exclusive rights of transportation, either in 
priority or in arrangements, are given to such person or company, the attorney- 
general is hereby instructed to institute proceedings against such railroad com- 
pany for a forfeiture of its charter. 

Reyv., s. 2563; Code, s. 1969; 1865-6, resolution ratified December 14, 1865. 

For actions by the attorney-general to forfeit charters of corporations, see chapter Cor- 
porations, s. 1187. 


Arr. 6. Leasn, Sate, and Reorganization 


3459. Lessee of noncompeting railroad may acquire its stock; merger of lessor. 
Any railroad corporation or its successors, being the lessee of the road of any 
other noncompeting railroad corporation, may take a surrender or transfer of 
the capital stock of the stockholders, or any of them, in the corporation whose 
road is held under lease, and issue in exchange therefor the like additional amount 
of its own capital stock at par, or on such other terms and conditions as may be 
agreed upon between the two corporations; and whenever the greater part of 
the capital stock of any such corporation shall have been so surrendered or 
transferred, the directors of the corporation taking such surrender or transfer 
shall thereafter, on a resolution electing so to do, to be entered on their minutes, 
become ex officio the directors of the corporation whose road is so held under 
lease, and shall manage and conduct the affairs thereof as provided by law; and 
whenever the whole of such capital stock shall have been so surrendered or 
transferred, and a certificate thereof filed in the office of the secretary of state 
under the common seal of the corporation to whom such surrender or transfer 
shall have been made, the estate, property, rights, privileges and franchises of 
the corporation whose stock shall have been so surrendered or transferred shall 
thereupon vest in and be held and enjoyed by the corporation to whom such 
surrender or transfer shall have been made, and as fully and entirely, without 
charge or diminution, as the same were before held and enjoyed, and be man- 
aged and controlled by the board of directors of the corporation to whom the 
surrender or transfer of such stock shall have been made in the corporate name 
of such corporation. But the property, rights, franchises and profits of every 
corporation so surrendered, transferred or leased shall hereafter always be liable 
to taxation, and shall never be exempt therefrom. The rights of any stockholder 
not so surrendering or transferring his stock shall not be in any way affected 
thereby, nor shall existing liabilities or the rights of creditors of the corporation 
where stock shall have been so surrendered or transferred be in any way affected 
or impaired by this section. 

Rev., s. 2574: Code, s. 1994; 1871-2, c. 188, s. 57; Ex. Sess. 1908, c. 119, s. 2. 


Law forming new corporation out of two existing corporations governs and controls its cor- 
porate functions and rights: R. R. v. Comrs., 88-519. Act authorizing consolidation of rail- 
road companies upon vote of majority of stockholders, allowing actual value for stock in lieu 
of stock in consolidated company, is valid: Spencer v. R. R., 137-107. Under act 1901, ch. 
168, authorizing consolidation of certain railroads, the rights and powers of the several com- 
panies vested in the consolidated corporation: R. R. v. Olive, 142-257; Thomason v. R. R., 
142-318, 

For discussion of right of railroad to lease property, regulation of meetings for that purpose 
and rights of stockholders, see Hill v. R. R., 143-539; see, also, section 3461. 

Act of 1913, c. 516, authorizing merger of certain railroads construed: Reid v. R. R., 
162-355. 
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3460. Lease or merger of competing carrier declared a misdemeanor. No rail- 
road or other transportation company or its officers, now or hereafter doing 
business in this state, shall purchase, lease, absorb, take over, buy stock in, merge 
with or in any way secure an interest in a competing line of railroad or other 
transportation company, nor shall any railroad or other transportation company 
or its officers enter into any contract, agreement or understanding with a com- 
peting line of railroad or other transportation company calculated to defeat or 
which may defeat or lessen competition in this state. All such contracts, pur- 
chases or sales shall be void. Any violation of this section shall make the cor- 
poration or person so offending guilty of a misdemeanor, and on conviction the 
offender shall be fined in the discretion of the court. This section shall not pre- 
vent railroads independently owned and operated in this state, and not exceed- 
ing one hundred miles in length, from selling their roads and property. 

Hx. Sess. 1908, c. 119, ss. 2, 3. 


3461. Acquisition of interest in or lease of noncompeting branch or connecting 
lines. Any railroad or other transportation company may acquire and hold or 
euarantee, or endorse the bonds or stocks of, or may lease any railroad or branch 
railroad, or other transportation line in this or adjoining state connecting with 
it directly or indirectly. But no railroad or other transportation company or 
its officers shall acquire, hold or guarantee the bonds or stock of, or lease or be 
leased to, or purchase or buy or consolidate with or be merged into, any parallel 
or competing railroad or other transportation company, nor shall any railroad 
or other transportation company or its officers sell any of its stock or bonds to 
any holding or voting company or its officers, whereby such consolidation or 
merger may be effected, and any such purchase, contract, merger or sale shall 
be void. This provision shall not prevent railroads independently owned and 
operated in this state, and not exceeding one hundred miles in length, from sell- 
ing their roads and property. 

Rey., 8. 2567, subsec. 13 ; 1885, ec. 108,:s. 2; 1908, c. 119, ss. 1, 3. 

Where lessor railroad company is sued jointly with lessee company for damages caused by 
alleged negligence of lessee, and after verdict lessor moves for judgment upon verdict, but 
makes no motion for new trial, and both motions are refused, and both defendants appeal from 
judgment rendered against them, granting new trial to lessee vacates judgment as to both 
defendants: Tillett v. R. R., 115-662. 

Where lease of property of railroad company extends beyond time fixed by charter for cor- 
porate existence of lessor, such lease is valid for period of corporate life of lessor, and will 
extend beyond that period if charter is renewed, and lessor’s corporate existence is thereby 
extended, and by this process it may endure for the full term: Hill vy. R. R., 143-539. 

Lessor of railroad is liable for negligence of lessee in operation of road: Harden v. R. R., 
129-354; Raleigh v. R. R., 129-265; Perry v. R. R., 128-473; Pierce v. R. R., 124-93; Benton 
v. R. R., 122-1009; Norton v. R. R., 122-937; Kinney v. R. R., 122-961; James v. R. R., 121- 
528; Tillett v. R. R., 118-1043; Logan v. R. R., 116-940; Aycock v. R. R., 89-321; Smith vy. 
R. R., 130-344; Brown v. R. R., 131-455; Hill v. R. R., 178-607. 


3462. Purchaser at mortgage or execution sale of railroads may incorporate. 
Whenever the purchaser of the real estate, track and fixtures of any railroad 
corporation which has heretofore been sold, or may hereafter be sold, by virtue 
of any mortgage executed by such corporation or execution issued upon any 
judgment or decree of any court, shall acquire title to the same in the manner 
prescribed by law, such purchaser may associate with him any number of per- 
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sons, and make and acknowledge and file articles of association as prescribed 
in this chapter. Such purchaser and his associates shall thereupon be a new 
corporation, with all the powers, privileges and franchises and subject to all of 
the provisions of this chapter. 

Rev., Ss. 2552); Code, s: 1986; 1871-2, c. 188. 's. 5. 

See section 3428. 

Railroad is not in all respects a public highway, but it is the subject of private property, 
and in that character is liable to be sold unless sale be forbidden by legislature; not franchise, 
but land itself constituting the road: State v. Rives, 27-297. 

On foreclosure of mortgage given by railroad company, purchaser takes rights that com- 
pany had acquired in relation to its rights of way under its charter: Barker v. R. R., 137-214. 

Railroad corporation is not dissolved by sale of its road: State v. Rives, 27-297. 

Another corporation must be provided before sale shall have effect of dissolution: James 
v. R. R., 121-523. Purchase of Western North Carolina Railroad by Southern did not result 
in dissolution of former road: Ibid. 

See Julian v. Trust Co., 193 U. S., 93. 


3463. On dissolution or saie of railroads purchaser becomes a corporation. 
When any railroad corporation shall be dissolved, or its property sold and con- 
veyed under any execution, deed of trust, mortgage or other conveyance, the 
owner or purchaser shall constitute a new corporation upon compliance with law. 

Rev., s. 2565; Code, s. 2005. 


For reorganization after judicial sale, etc., see section 1221 et seq. 

For effect of sale prior to enactment, see State v. Rives, 27-297. 

Corporate property and franchise must be sold together: James v. R. R., 121-527; Bradley 
v. R. R., 119-927 (Appx.); Pipe and Foundry Co. v. Howland, 111-625; Gooch y. MeGee, 
83-59. Sale of railroad under second mortgage, and conveyance thereunder subject to first 
mortgage, does not extinguish corporate existence of company: James v. R. R., 121-523—nor 
release corporation from liability to public for manner in which railroad operated, Ibid— 
and in order that sale should work dissolution, another corporation must take the place and 
assume obligations of old corporation, Ibid.—though, when this is done, corporation will be 
domestic corporation, Ibid. See, also, Julian v. Trust Co., 193 U. S., 98. Upon foreclosure of 
mortgage of railroad, purchaser takes rights acquired by company in relation to right of way 
under charter: Barker v. R. R., 137-214; Hendrick v. R. R., 101-617. 

Effect of sale of the Western North Carolina Railroad Company franchises and property 
under second mortgage, subject to first mortgage which was assumed by purchaser, was to 
place purchaser (the Southern Railway Company) in place of mortgagor in its relation to 
trustee of first mortgage, with right to run and operate road as agent of mortgagor; but old 
corporation was not extinguished, but is still in existence and liable for damages caused by mal- 
administration of agent, which liability can be enforced against property which it allows the 
‘‘Southern’’ to use: James v. R. R., 121-523. Sale and conveyance of property and fran- 
chises of Western North Carolina Railroad Company made by a special master to Southern 
Railway Company, a foreign corporation, under decree of foreclosure of second mortgage, 
subject to an existing first mortgage, did not ipso facto make the purchaser a domestic cor- 
poration, nor did such sale and purchase make Western North Carolina Railroad an integral 
part of the Southern Railway corporation: Ibid. 


Art. 7. Lrastuiry of Rarturoaps For Insurins TO EMPLOYEES 


‘ , 


3464. Common carrier defined. The term ‘‘common carrier,’’ as used in this 
article, shall include the receiver or receivers, or other persons or corporations 
charged with the duty of the management of the business of a common carrier. 


TOUS MC On Seno: 
1433 


3465 RAILROADS AND OTHER CARRIERS—Arr. 7 Ch. 67 


3465. Fellow-servant rule abrogated; defective machinery. Any servant or 
employee of any railroad company operating in this state who shall suffer injury 
to his person, or the personal representative of any such servant or employee who 
shall have suffered death in the course of his services or employment with such 
company, by the negligence, carelessness or incompetence of any other servant, 
employee or agent of the company, or by any defect in the machinery, ways or 
appliances of the company, shall be entitled to maintain an action against such 
company. Any contract or agreement, expressed or implied, made by any 
employee of such company to waive the benefit of this section shall be null and 
void. 

Rev., s. 2646; 1897 (Pr.), c. 56; 1915, c. 256. 

APPLICATION OF STATUTE. This section, known as the ‘‘Fellow-Servant Act,’’ enacted 
in 1897, is an unconditional abrogation of the doctrines of fellow-servant and assumption of 
risk as applied to railroads: Coley v. R. R., 129-407; Bloxham v. Timber Corp., 172-37. As 
a result of the ruling in Hobbs v. R. R., 107-1, this section was enacted: Nicholson v. R. R., 
138-516. 

The section is constitutional: Nicholson v. R. R., 138-517; Coley v. R. R., 128-534, 129-407; 
Kinney v. R. R., 122-961; Wright v. R. R., 123-280; Hancock v. R. R., 124-222. Court will 
take notice of this section without being pleaded: Hancock vy. R. R., 124-222. 

It applies to all railroads in operation, whether run by steam or electricity: Goodman y. 
Power Co., 174-661; Nicholson v. R. R., 138-516. When a railroad is in operation for the 
statute to apply: McDonald v. R. R., 165-622. It applies to lumber or logging roads: Hemp- 
hill v. Lumber Co., 141-487; Liles v. Lumber Co., 142-39; Bird v. Leather Co., 143-283; Wright 
y. R. R., 151-529; Bissell v. Lumber Co., 152-123; Goodman v. Power Co., 174-661—to a street 
railway, Brookshire v. Electric Co., 152-669. 

It does not apply to a railroad in course of construction: Nicholson vy. R. R., 138-516; 
O’Neal v. R. R., 152-404; Bailey v. Meadows Co., 152-603—and it applies only to railroads, 
Wade v. Contracting Co., 149-177; Hipp v. Fiber Co., 152-745. It does not apply to injuries 
sustained by servant of an independent contractor of a railroad company by reason of negli- 
gence of a fellow-servant: Avery v. R. R., 137-130. 

This section is applicable to employee of ‘‘any railroad operating in this state,’’ and is not 
limited to injuries received in this state: Williams yv. R. R., 128-286. It will not be presumed 
that doctrine of nonliability for acts of fellow-servants obtains in another state: Ibid. 

This section has the effect of making all coemployees of railroad companies agents and vice- 
principals of the company so far as fixing the company with responsibility for their negligence 
is concerned: Fitzgerald v. R. R., 141-534. Fellow-servant law applies to all railroad em- 
ployees, whether injured while running trains or rendering any other service: Sigman v. R. R., 
135-181. 

Under Fellow-Servant Act, which operates on all employees of railroad companies, whether 
in superior, equal or subordinate positions, if plaintiff, a hostler of defendant, was injured as 
proximate cause of negligence of his helpers in shoveling coal from a car into a tender, defend- 
ant is responsible: Fitzgerald v. R. R., 141-530. 

By contract of service made in North Carolina, the provisions of the Fellow-Servant Act 
must be read into the contract, and there being no evidence that service was to be performed 
altogether in another state, it would seem that relative rights and liabilities of parties are 
fixed by terms of contract: Miller v. R. R., 141-49. 

The contention that Fellow-Servant Act applies to defendant in this case cannot be deter- 
mined where its answer denied that it owned or operated the logging railroad, and no appro- 
priate issues were submitted: Tanner v. Lumber Co., 140-475. 

This section applies to an injury suffered by any employee in any department of work of a 
railroad which is being operated, but does not apply to an employee engaged in building a 
trestle for extension of railroad, at a point some miles from track on which trains are being 
operated: Nicholson v. R. R., 138-516—nor to one engaged in work at lumber yard and not 
connected with the work of transportation, Twiddy v. Lumber Co., 154-237. 

In an action against a railroad company for wrongfully causing death of engineer, question 
whether it and another road were partners in operating part of road on which deceased was 
killed was properly submitted to jury: Harrill vy. R. R., 135-601. 
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Where a person is agent or servant of two roads, and through his negligence another servant 
is injured, either or both roads would be liable: Moore v. R. R., 165-489. Person employed by 
railroad company to load express hauled by company is not a fellow-servant of an employee 
of express company: Hopper v. Express Co., 133-375. 


DEFECTIVE APPLIANCES, ETC. Failure to furnish suitable appliances is continuing 
negligence which excludes the defense of contributory negligence, such failure being the proxi- 
mate cause of the injury: Troxler y. R. R., 124-189. Railroad must furnish appliances which 
are approved and in general use: Hines v. Lumber Co., 174-294. Instances: Automatic coupler, 
Montgomery v. R. R., 163-597; defective ladder, Mincey v. R. R., 161-467; safe crossing for 
removing crossties, Wells v. R. R., 161-368; detached car on steep grade, Mumpower vy. R. R., 
174-742; tree falling on train, Bloxham y. Timber Corp., 172-37; defective step to engine, 
Urquhart v. R. R., 156-582; defective engine, Biles v. R. R., 139-528; defective sand-dryer, 
Walker v. R. R., 135-738; ‘‘kicking cars’’ or ‘‘flying switch,’’ Kenney vy. R. R., 165-99; 
Worley v. R. R., 169-105; allowing ice to accumulate around pump, Renn vy. R. R., 170-128. 
The term ‘‘ways’’ refers to roadways and objective conditions: Pigford v. R. R., 160-93. 

The rule of care is not so strict in case of ordinary tools and everyday conditions requiring 
no special preparation or foresight, and where there is no reason to suppose an injury would 
result: Bunn v. R. R., 169-648; Mercer v. R. R., 154-399; Dunn v. R. R., 151-313; Lyneh v. 
R. R., 164-249—as in case of cross-piece to hold lumber loaded on car, Wallace v. R. R., 
141-646. When employee directed to make repairs uses defective implement in such a way as 
to cause injury, employer is not liable: Mathis v. R. R., 144-162. 

The railroad is not liable for accidental injury: Morris v. R. R., 171-533; Lloyd v. R. R., 
168-646; Simpson vy. R. R., 154-51; Lassiter v. R. R., 150-483, and cases cited. 


ASSUMPTION OF RISK AND CONTRIBUTORY NEGLIGENCE. The two principles 
distinguished: Coley v. R. R., 129-407; Pigford v. R. R., 160-93; Horton v. R. R., 162-424. 
Assumption of risk is not a defense under this section: Urquhart v. R. R., 156-582; Biles v. 
R. BR., 143-78; Mott v. R. R., 131-234; Thomas v. R. R., 129-392; Cogdell v. R. R., 129-398; 
Coley v. R. R., 128-534; s. ¢., 129-407. Contributory negligence is a valid defense: Pigford 
v. R. R., 160-938; Fry v. R. R., 159-857; Coley v. R. R., 129-407. It must be pleaded, and the 
burden is on the defendant, see section 523. 

Where defendant failed to furnish a safe appliance it was negligence per se, continuing up 
to the time of the injury, and neither assumption of risk nor contributory negligence would 
be a defense: Greenlee v. R. R., 122-977; Troxler v. R. R., 124-189; Hairston v. Leather Co., 
143-512. Continuing to work under such conditions is not assumption of risk nor contributory 
negligence unless it is so obviously dangerous that no prudent man would subject himself to the 
risk: Coley v. R. R., 129-407; Hamilton v. Lumber Co., 156-520; Pigford v. R. R., 160-93; 
Horton vy. R. R., 162-424. When jury finds there was no contributory negligence, it is imma- 
terial what fellow-servant caused the injury: Kinney v. R. R., 122-961. See annotations under 
sections 3467, 3468. 

ACTION FOR DAMAGES. An action may be brought in the state court against a railroad 
in the hands of a federal receiver or against the purchaser of such road: Lassiter v. R. R., 
163-19. 

The rule for estimating damages is to give the present worth of the difference in plaintiff’s 
earning capacity caused by the injury: Fry v. R. R., 159-357, and cases cited. For effect of 
relief department, see section 3469. For damages for wrongful death, see sections 160, 161. 


3466. Injuries through fellow-servants or defective appliances. Hvery com- 
mon carrier by railroad shall be liable in damages to any person suffering injury 
while he is employed by such earrier, or in the case of the death of such employee, 
to his or her personal representative, for such injury or death resulting in whole 
or in part from the negligence of any of the officers, agents or employees of such 
carrier, or by reason of any defect or insufficiency, due to its negligence, in its 
cars, engine, appliances, machinery, track, road-bed, works, boats, wharves, or 
other equipment. 

DOT s Cn. O.uS. ols 
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The act of 1913 is substantially the same as the Federal Employer’s Liability Act: Sears 
v. R. R., 169-446. For annotations on negligence, appliances, etc., see section 3465. 

The federal statute supersedes the state statute in cases involving interstate commerce: 
Jones v. R. R., 176-260; Renn v. R. R., 170-128. The federal and state courts have concurrent 
jurisdiction, and which statute will apply depends upon whether the train or employee was 
engaged in interstate commerce: West v. R. R., 174-125; Renn v. R. R., 170-128. When the 
train or employee is engaged in interstate commerce: Capps v. R. R., 178-558; Sears v. R. R., 
169-446; Saunders y. R. R., 167-375; Lloyd v. R. R., 166-24; Zachary v. R. R., 156-496, re- 
versed in 232 U. 8., 248. 

The statutes are not the same in the beneficiaries in case of death: Horton v. R. R., 175-472; 
Kenney vy. R. R., 167-14; Raines v. R. R., 169-189; Dooley v. R. R., 163-454—nor in the manner 
of estimating damages, Ibid.; Irvin v. R. R., 164-5; Ferebee v. R. R., 167-290. See sections 
160, 161. 

Time within which action is to be brought: King v. R. R., 176-301; Belch v. R. R., 176-22; 
Burnett y. R. R., 163-186. 


3467. Contributory negligence no bar, but mitigates damages. In all actions 
- hereafter brought against any common carrier by railroad to recover damages 
for personal injury to an employee, or where such injuries have resulted in his 
death, the fact that the employee may have been guilty of contributory negli- 
gence shall not bar a recovery, but the damages shall be diminished by the jury 
in proportion to the amount of negligence attributable to such employee: Pro- 
vided, however, that no such employee who may be injured or killed shall be 
held to have been guilty of contributory negligence in any case where the viola- 
tion by such common carrier of any statute enacted for the safety of employees 
contributed to the injury or death of such employee. 

ast C5. Coy iSpy 22 

This abolishes contributory negligence as an absolute defense and adopts the doctrine of 
comparative negligence, reducing the damage: Davis v. R. R., 175-648; Parks v. Tanning Co., 
175-29; Williams vy. R. R., 168-360; Sears v. R. R., 169-446; Ingle v. R. R., 167-636. It applies 
only to common carriers by railroad and not to roads engaged only in hauling lumber or tim- 
ber: Williams v. Mfg. Co., 175-226. 

Contributory negligence should be pleaded: Fleming v. R. R., 160-197—but a separate issue 
is not required, Gray v. R. R., 167-433; Lloyd v. R. R., 166-24—nor does it change the rule 
of last clear chance, Gray v. R. R., 167-433. 

Manner of estimating damages: Davis v. R. R., 175-648; Tilghman vy. R. R., 167-163, 237 
U. 8., 500. 


3468. Assumption of risk as defense. In any action brought against any com- 
mon carrier under or by virtue of any of the provisions of this article to 
recover damages for injuries to, or the death of, any of its employees, such 
employee shall not be held to have assumed the risk of his employment in any 
ease where the violation by such common carrier of any statute enacted for the 
safety of employees contributed to the injury or death of such employee, or the 
death or injury was caused by negligence. 

TODS HC OSe 3: 

See annotations under section 3465. Assumption of risk and contributory negligence ex- 
plained: Horton v. R. R., 175-472; Jones v. R. R., 176-260; King v. R. R., 176-301; Wallace 
v. Power Co., 176-558; Gaddy v. R. R., 175-515; Horton y. R. R., 169-108, 162-424, 157-146, 
233 U. S., 492. In case of injury caused by street car failing to provide a suitable fender, 


neither assumption of risk nor contributory negligence is a defense: Smith v. Electric Co., 
173-489. 


3469. Contracts and rules exempting from liability void; set-off. Any con- 
tract, rule, regulation or device whatsoever, the purpose and intent of which 


1456 


3470 RAILROADS AND OTHER CARRIERS—Arr. 8 Ch. 67 


shall be to enable any common carrier by railroad to exempt itself from any 
lability created by this article, shall to that extent be void: Provided, that in 
any action brought against such common carrier, under and by virtue of any of 
the provisions of this article, such common earrier may set off therein any sum it 
has contributed or paid to any insurance or relief benefit, or indemnity that may 
have been paid to the injured employee, or the person entitled thereto, on 
account of the injury or death for which such action was brought. 
1913, c. 6, s. 4. 


Acceptance of benefits under relief department does not prevent a recovery: Barden v. 
R. R., 152-318; Wacksmith v. R. R., 157-34; King v. R. R., 157-44; Burnett v. R. R., 163-186; 
Herring vy. R. R., 168-555. 


3470. Provisions of this article applicable to logging roads and tramroads. 
The provisions in this article relating to hability for damages shall also apply to 
logging roads and tramroads. 

UOTOM Cu 2a. 


Cases decided before enactment of section, showing application to logging roads: Bissell 
v. Lumber Co., 152-123; Roberson v. Lumber Co., 154-328; Twiddy v. Lumber Co., 154-237; 
Hamilton v. Lumber Co., 156-519; Jackson v. Lumber Co., 158-317; Bloxham yv. Timber Corp., 
172-37. 


Art. 8. ConstTRucTION AND OPERATION OF RAILROADS 


3471. Map of route to be served with summons for condemnation. Whenever 
it shall become necessary to condemn any land for the purposes of a railroad, at 
the time that the summons for such condemnation is served there shall also be 
served by the railroad company a map showing how the line of the road is located 
on the land sought to be condemned, and a profile showing the depth of the cuts 
and the height of the embankments on the land so sought to be condemned, and 
at what points on such land such cuts and embankments are located. This section 
shall not apply to street railways. 

Rey., S: 2599; Code, s. 1952; 1893; c. 896, s. 2; 1901, c. 6, s. 3; 1871-2, ec. 138, s. 24. 


Failure to serve a map and profile with the summons in condemnation proceedings may be 
cured by amendment: State v. Wells, 142-590. 


3472. Map of railroad to be made and filed. Every railroad corporation shall, 
within a reasonable time after its road shall be constructed, cause to be made 
a map and profile thereof, and of the land taken or obtained for the use thereof, 
and shall file the same in the office of the corporation commission. Every such 
map shall be drawn on a scale and on paper to be designated by the corporation 
commission, and shall be certified and signed by the president or engineer of such 
corporation. 

Rey., s. 2600; Code, s. 1977 ; 1871-2, ce. 138, s. 41. 

The filing of a map and profile of route of railroad and of land condemned for its use with 
corporation commission is for information of that body, and is not required as part of a correct 
and completed location: Fayetteville Street Rwy. v. R. R., 142-423. Where line of railroad 
is clearly defined by existence of old roadbed which is entered on and staked out by agents of 
company, and route so marked is approved and adopted by directors as its permanent location, 
a survey by engineer is not essential: Ibid. 

Profile required to be filed must show whether there will be any ‘‘fills’’ or ‘‘cuts’’ on the 
land sought to be condemned: R. R. v. Stroud, 132-413. Where railroad was completed 


through locus in quo prior to act of 1872, it was not necessary to validity of location that map 
of route should be filed: Purifoy v. R. R., 108-100. 
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3473. Joint construction by railroads having same location. Whenever two 
railroad companies shall, for a portion of their respective lines, embrace the same 
location of line, they may by agreement provide for the construction of so much 
of said line as is common to both of them, by one of the companies, and for the 
manner and terms upon which the business thereon shall be performed. Upon 
the making of such an agreement, the company that is not to construct the part 
of the line which is common to both may terminate its line at the point of inter- 
section, and may reduce its capital to a sum of not less than five thousand dol- 
lars for each mile of the road proposed to be constructed. 

Rey., s. 2602; Code, s. 1983; 1871-2, c. 188, s. 46. 


3474. Construction of part of line in another state. Whenever after due ex- 
amination it shall be ascertained by the directors of any railroad company that a 
part of the line of railroad proposed to be made between any two points in this 
state ought to be located and constructed in an adjoining state, it may be so 
located and constructed by a vote of two-thirds of all the directors. The 
sections of such railroad within this state shall be considered a connected line, 
and the directors may reduce the capital specified to such amount as may be 
deemed proper, but not less than the amount required by law for the number 
of miles of railroad to be actually constructed in this state. 

Rev., s. 2603; Code, s. 1984; 1871-2, c. 188, s. 47. 


3475. Carriage must be according to public schedule. Every railroad corpora- 
tion shall start and run their cars for the transportation of passengers and prop- 
erty at regular times to be fixed by public notice, and shall furnish sufficient 
accommodation for the transportation of all such passengers and property as 
shall, within a reasonable time previous thereto, be offered for transportation at 
the place of starting and the junction of other railroads and at usual stopping 
places established for receiving and discharging way passengers and freights for 
that train, and shall take, transport and discharge such passengers and prop- 
erty at, from and to such places, on the due payment of the freight or fare 
legally authorized therefor, and shall be liable to the party aggrieved, in an 
action for damages, for any neglect or refusal in the premises. 

Rev., s..2611; Code, s. 1963; 1871-2, c..188, s. 35. 

REGULATIONS FOR PASSENGER TRAINS. Railroad company has a right, and it is 
its duty, to establish and enforce reasonable rules for government and direction of trains; and 
of such, passenger must inform himself and conform thereto: Britton v. R. R., 88-536; McRae 
v. R. R., 88-526. Corporation commission may require railroad to have train arrive at certain 
station on road at certain schedule time so as to connect with train of another company: Cor- 
poration Com. y. R. R., 137-1. Defendant company is liable for consequences of mismanage- 
ment of train in charge of employees of another company using its track with defendant’s 
knowledge and consent: Aycock v. R. R., 89-321. 

Railroad company is liable for injury resulting from failure to provide a reasonably safe 
place and opportunity for passengers to get on and off trains: Browne y. R. R., 108-34; Smith 
v. R. R., 147-448; Wagner v. R. R., 147-315; Roberts v. R. R., 155-79; Kearney v. R. R., 158- 
522; Leggett v. R. R., 168-366; Thomas v. R. R., 173-494—conductor should warn passengers 
of danger, Penny v. R. R., 153-296—and allow reasonable time for getting on and off, Browne 
v. R. R., 108-34; Tillett v. R. R., 118-1031, 116-937, 115-662; Cable v. R. R., 122-892.  Pas- 
senger getting on or off moving train may be guilty of contributory negligence: Ibid. 

Railroads have reasonable control over their waiting-rooms and right to establish regulations 
for opening and closing of same; they are not lodging places: Phillips v. R. R., 124-123. A 
regulation which requires the opening of waiting-rooms not less than thirty minutes before 
arrival of trains, and their closing after departure of trains, is a reasonable regulation for 
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accommodation of passengers; the case of delayed trains and through passengers might form 
exceptions to rule: Ibid. 

Regulation that person purchasing tickets for an excursion shall travel upon train provided 
for that special purpose, and not upon a regular train, is reasonable regulation: McRae vy. 
R. R., 88-526. 

Where defendant undertook to furnish plaintiff transportation on its log train to and from 
‘“quarters,’’ it was its duty to see that such transportation was rendered as reasonably safe 
as character of it would admit: Tanner v. Lumber Co., 140-475. 

In case of a trespasser on the train, the railroad company is liable for the wrongful acts of 
its servants: Pierce v. R. R., 124-83. 

Reasonable regulations and reasonable care for safety of passengers applies to street rail- 
ways: Brown v. Power Co., 171-555. 


WHO ARE PASSENGERS. Contract of carriage by common carrier begins when passenger 
comes upon carrier’s premises or conveyance with purpose of buying ticket within reasonable 
time, or after having purchased ticket, and relation once constituted continues until journey 
contracted for is concluded, and passenger has left or has had reasonable time to leave such 
premises: Hansley v. R. R., 115-602; Tillett v. R. R., 115-662; gs. c., 118-1031; Phillips v. 
R. R., 124-123; Seawell v. R. R., 132-856; s. ¢., 1383-515. 

A section master, riding from his place of work to his home, is not a passenger: Wright v. 
R. R., 122-852. 

A person in charge of cattle on a car is a passenger: Osborne v. R. R., 175-594. 

A passenger leaving a train temporarily for a lawful purpose at an intermediate station 
does not lose his rights as a passenger: Wallace v. R. R., 174-171. A purchaser of a ticket 


who takes the wrong train by reason of information from the porter is a passenger: Bullock 
v. R. R., 152-66. 


PASSENGER ENTITLED TO PROTECTION. A carrier of passengers is not an insurer, 
as is a carrier of goods. His liability is based on negligence, and not on a warranty of pas- 
senger’s freedom from all accidents and vicissitudes of journey: Marable vy. R. R., 142-557. 
Arm struck by mail pouch: McCord v. R. R., 184-53—passenger shot while leaving car, Penny 
v. R. R., 183-221—passenger struck by valise of another passenger, Fritz v. R. R., 132-829. 

Conduct of employee of carrier inflicting violence on passenger, though act be outside of 
scope of his authority, or even wilful and malicious, subjects carrier to lability in damages 
just as fully as if carrier had encouraged commission of act: Williams v. Gill, 122-967; 
Strother v. R. R., 123-197; Hutchinson v. R. R., 140-123. Rotten eggs thrown at passenger, 
company liable: Seawell v. R. R., 132-856, 133-515. 

Company owes to every passenger duty of protecting him from violence and assaults of his 
fellow passengers or intruders, and will be held responsible for its own or its servants’ neglect 
in the premises, when same might have been foreseen and prevented by exercise of proper care: 
Britton v. R. R., 88-536; Bedsole v. R. R., 151-152; Penny v. R. R., 153-296; Berry v. R. R., 
155-287; Pride v. R. R., 176-594. A railroad company is liable for failure to have sufficient 
police force on excursion train to protect passengers: Stanley v. R. R., 160-323. 

A pullman car is not a common carrier in every respect, but it owes the duty of protecting 
its passengers: Garrett v. R. R., 172-737. 

When passenger’s weak or helpless condition is known to conductor, or assistance is re- 
quested, carrier is liable for failure to render assistance: Graham v. R. R., 174-1. For wrong- 
ful ejection from train, see section 3507. 


FAILURE TO STOP FOR PASSENGERS. Where plaintiff purchased ticket at regular 
station before time advertised for arrival and departure of trains at that place, and was in 
readiness to get aboard, but train ran by, making no effort to stop, although it had room in 
its cars for plaintiff, he would be entitled to punitive damages, in absence of sufficient excuse 
shown by defendant: Purcell v. R. R., 108-414. 

Common carrier of passengers is under no obligation to delay departure of trains, or to look 
after safety of persons who attempt to enter them, when they have been stopped long enough 
to allow passengers to embark and disembark; but it may be liable for injuries incurred by one 
who, by invitation or command of persons in charge of trains, attempts to get on or off while 
cars are in motion: Browne v. R. R., 108-34. 

Carrier is liable for failure to stop for passenger at flag station when proper signal is given: 
Brown v. R. R., 174-694; Thomas v. R. R., 122-1005. 
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Carrier is liable for failure to stop for passenger to get off at station to which he has 
bought a ticket: Elliott vy. R. R., 166-481—even when train is not scheduled to stop, if pas- 
senger gets on train through fault of carrier, Hutchinson v. R. R., 140-123. 

When conductor fails to stop train, but directs passenger to get off while train is moving, 
the question of contributory negligence is for the jury: Owens v. R. R., 152-439; Browne v. 
R. BR., 108-34. 


ACTION FOR DAMAGES. Person who has sustained injuries by reason of failure of rail- 
road company to furnish proper means of transportation or operate its trains as required by 
statute may bring an action on contract, or in tort, independent of statute: Purcell v. R. R., 
108-414; Puett v. R. R., 141-332; Peanut Co. v. R. R., 155-148. 

When passenger is delayed or carried contrary to agreement, so as to lead to failure to 
accomplish object of trip, he is entitled to recover sum paid for ticket, with interest thereon, 
together with compensation for time lost in trip and, in some instances, reasonable cost of 
reaching his destination by means of some other conveyance: Hansley v. R. R., 115-602. 
Amount recoverable for breach of contract of carriage is limited to damage supposed to have 
been in contemplation of parties and actually caused by such breach, and measure of damage 
is ordinarily not materially different whether defendant fails to comply with contract through 
inability or wilfully disregards it: Ibid. See, also, Peanut Co. v. R. R., 155-148. 

When the refusal to take on or discharge a passenger, where he is entitled to be received or 
discharged, is reckless and wanton, punitive damages may be recovered: Hutchinson vy. R. R., 
140-127; Purcell v. R. R., 108-417; Hansley v. R. R., 117-570; Coleman vy. R. R., 138-355— 
or for insult or mistreatment of passenger by employee, Strother v. R. R., 123-197; Williams 
y. Gill, 122-967. Punitive damages will not be awarded against a railroad company where, 
by reason of defective equipments, it failed to carry a person, to whom it had sold excursion 
ticket, back to his starting point, when only injuries complained of were inconveniences, delay 
and disappointment, and there was no proof of bad motive on part of defendant: Hansley v. 
R. R., 115-602, overruling Purcell v. R. R., 108-414, on that point. 


3476. Arrangement of cars in passenger trains. In forming a passenger train, 
baggage, freight, merchandise or lumber ears shall not be placed in rear of the 
passenger cars, except in case of accident, or when the cars are provided with 
automatic couplers or brakes. If any officer or agent of a railroad company, in 
forming a passenger train, shall direct or knowingly suffer an arrangement of 
the cars different from the one herein provided for, he shall be guilty of a misde- 
meanor: Provided, the criminal liability hereby imposed shall not apply to offi- 
cers and agents of the Wilmington sea-coast railroad company. 

tev., SS. 2612, 3747; Code, s. OTL 1871-2. ¢ 13S: 1893, cc, 331: L895, ¢c.212. 


3477. Unauthorized manufacture or sale of switch-lock keys misdemeanor. It 
shall be unlawful for any person to make, manufactur e, sell or give away to any 
other person any duplicate key to any lock used by any railroad company in this 
state on its switches or switch tracks, except upon the written order of that officer 
of such railroad company whose duty it is to distribute and issue switch-lock keys 
to the employees of such railroad company. Any person violating the provi- 
sions of this section shall be guilty of a misdemeanor and shall be fined or 
imprisoned, or both, in the discretion of the court. 

1909, c. 795. 


3478. Willful injury to railroad property misdemeanor. If any person shall 
willfully do or cause to be done any act or acts whatever whereby any building, 
construction or work of any railroad corporation, or any engine, machine or 
structure or any matter or thing appertaining to the same shall be stopped, 
obstructed, impaired, weakened, injured or destroyed, he shall be guilty of a 
misdemeanor. 

Rev., s. 8756; Code, s. 1974; 1871-2, c. 138, s. 39. 
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3479. Headlights on locomotives on main lines. Every company, corporation, 
lessee, manager or receiver owning or operating a railroad in this state is hereby 
required to equip and maintain and use upon every locomotive in operation in 
railroad service on main lines in this state an electric or power headlight of at 
least one thousand five hundred candlepower, measured without the aid of a 
reflector. This section shall not apply to locomotive engines regularly used in 
switching cars or trains, to locomotive engines used exclusively between sunup 
and sundown, and to locomotive engines going to and returning from repair 
shops when ordered in for repairs; neither shall this section apply to independ- 
ently owned and operated railroad companies in this state whose mileage of road 
in this state is one hundred and twenty-five miles or less, nor to railroad com- 
panies having only lines extending into this state, no one of which is one hun- 
dred miles in length in this state. The corporation commission may relieve from 
the operation of this section such locomotives and roads, or parts or sections or 
branches of roads, upon which the said corporation commission may deem electric 
or power headlights not advisable. Should an engine start on a trip with the 
headlight in good working condition, and from some unavoidable cause such 
headlight becomes disabled and cannot be repaired on the line of the road on 
which such run is being made, there shall be nothing in this section to prevent 
such engine from continuing on its trip, and the railroad company shall not be 
liable for prosecution on account of such failure to repair. Any company, cor- 
poration, lessee, manager or receiver violating the provisions of this section shall 
be guilty of a misdemeanor. 

1909, c. 446. 


Running a train without headlight is negligence: Horne v. R. R., 170-645; Barnes vy. R. R., 
168-512; McNeill v. R. R., 167-390; Griffin vy. R. R., 166-624; Powers v. R. R., 166-599—and 
it is also a misdemeanor, Ibid. 


3480. Operation of trains on Sunday misdemeanor; exceptions. No railroad 
company shall permit the loading or unloading of any freight car on Sunday; 
nor shall it permit any car, train of cars or locomotive to be run on Sunday on 
any railroad, save in case of accident, except such as may be run for the purpose 
of transporting the United States mails, passengers with their baggage and ord 
nary express freight in express cars exclusively, and except such as may be run 
for the purpose of transporting fruits, vegetables, livestock and _ perishable 
freights. Where there are not sufficient cars of livestock or other perishable 
freights to make a complete train, or section of a train, the company may add 
other cars to complete the same. Solid trains, made up of through freight cars, 
reaching on Sunday any point upon any railroad in North Carolina and destined 
for some point or points beyond the limits of the state of North Carolina, may be 
continued as a solid through freight train along the line of such railroad through 
the state of North Carolina, without stopping the train for other purposes than 
to take on fuel and receive necessary running orders.. The word Sunday in 
this section shall be construed to embrace only that portion of the day between 
sunrise and sunset. Trains in transitu, having started on Saturday, may, in 
order to reach the terminus or shops, run until nine o’clock a.m. on Sunday, but 
not later, nor for any other purpose than to reach the terminus or shops. 
Any railroad company violating the provisions of this section shall be guilty of 
a misdemeanor in each county in which such ear, train of cars, or locomotive shall 
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run, or in which any such freight car shall be loaded or unloaded, and upon con- 
viction shall be fined not less than five hundred dollars for each offense. 

Rev., ss. 2618, 3844; Code, s. 1973 ; 1879, ec. 97, 203; 1885, c. 92; 1897, c. 126; 1901, c. 444; 
1909, c. 285. 


This section is constitutional, and does not interfere with interstate commerce in the absence 
of federal legislation: State v. R. R., 119-814. Sufficient evidence to show violation: Ibid.; 
State v. R. R., 149-470. 


That train was running in violation of this section does not render carrier liable for injury, 
unless otherwise liable: Davis v. R. R., 170-582. When running trains or shifting cars near a 
church may become a nuisance: Taylor v. R. R., 145-400. 

Railroads are not entitled to exclude Sunday, on account of this section, in the calculation 
of the number of days delay of transportation of freight: Davis v. R. R., 145-207; Watson y. 
R. R., 145-236; Keeter v. R. R., 86-346; but see Wall v. R. R., 147-407. 


3481. Operation of fast mail trains. The corporation commission is hereby 
empowered, whenever it shall appear wise and proper to do so, to authorize any 
railroad company to run one or more fast mail trains over its road, which shall 
stop only at such stations on the line of the road as may be designated by the 
company: Provided, that in addition to such fast mail train such railroad com- 
pany shall run at least one passenger train in each direction over its road on 
every day except Sunday, which shall stop at every station on the road at which 
passengers may wish to be taken up or put off: Provided further, that nothing 
in this section shall be construed as preventing the running of local passenger 
trains on Sunday. 

Rey., s. 2614; 1893, c. 97. 


It is a reasonable regulation of defendant that certain trains shall not stop at all stations, 
provided there are enough to serve purposes of local travel: Hutchinson v. R. R., 140-123. 


3482. Negligence presumed from killing livestock. When any cattle or other 
livestock shall be killed or injured by the engine or cars running upon any rail- 
road, it shall be prima facie evidence of negligence on the part of the railroad 
company in any. action for damages against such company: Provided, that no 
person shall be allowed the benefit of this section unless he shall bring his action 
within six months after his cause of action shall have accrued. 

Rey., s.,2645.; Code, s. 23826 ;. 1856-7, c. 7. 


APPLICATION OF SECTION. Section applies to killing animals in town as well as in the 
country, and in stock-law and nonstock-law territory: Shepard vy. R. R., 140-391; Roberts y. 
R. R., 88-560; Farmer v. R. R., 88-564—whether animal hitched to wagon or not, Borden v. 
R. R., 175-177; Hanford v. R. R., 167-277; Randall v. R. R., 107-748; s. ¢., 104-410. Does not 
apply to killing geese: James v. R. R., 166-572—nor turkeys, Lewis v. R. R., 163-33. 

Presumption of negligence arises only when action is brought within six months of killing: 
Borden v. R. R., 175-177 ; Fleming v. R. R., 168-248; Bethea v. R. R., 106-279; Carlton vy. R..B., 
104-365; Randall v. R. R., 104-410, 107-748; Mesie v. R. R., 120-489; Wilson v. RB. R., 90-69; 
Pippen v. R. R., 75-54--and burden of proving it is not upon plaintiff: Carlton v. R. R., 
104-365. ; 


PRESUMPTION MAY BE REBUTTED. This presumption may be rebutted by showing 
that in fact there was no negligence: Hanford v. R. R., 167-277; Bethea v. R. R., 106-279; 
Battle v. R. R., 66-343; Pippen v. R. R., 75-54. Whether or not there is negligence is generally 
a question for the jury: Borden y. R. R., 175-177; Briley v. R. R., 174-785; Davis v. R..R., 
134-300. When facts are fully disclosed and there is no controversy as to them, court must 
decide whether they make out case of negligence; and when they fail to do so, defendant cannot 
be held liable: Doggett v. R. R., 81-459; Durham v. R. R., 82-352;. Mesi¢c v. R. R., 120-489; 
Randall v. R. R., 104-410; Hardison v. R. R., 120-492. Where killing of stock by railroad is 
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admitted or proven, trial judge may instruct jury that a certain state of facts, if believed by 
them, would rebut presumption of negligence, but not that certain evidence, though uncontra- 
dicted, would do so: Baker v. R. R., 133-31. 

Negligence may be rebutted by showing that defendant kept a proper lookout upon the track, 
and that after discovering the animal every reasonable effort was made to prevent the injury: 
Seawell v. R. R., 106-272; Carlton v. R. R., 104-365; Snowden v. R. R., 95-93; Winston v. 
R. R., 90-66; Doggett v. R. R., 81-459; Proctor v. R. R., 72-579; Jones v. R. R., 70-626; Battle 
v. R. R., 66-343; Montgomery v. R. R., 51-464. 

Proof that plaintiff’s cow was seen near defendant company’s railway track, with one of its 
legs broken, about time that two trains had passed over road, is some evidence in support of 
plaintiff’s claim for damages: Boing v. R. R., 87-360. 


OWNER’S CONTRIBUTORY NEGLIGENCE. If owner of cattle permit them to stray off 
and get upon track of railroad and they are killed or hurt, railroad company is not liable unless 
train was being carelessly run, or by exercise of proper care after animals were discovered 
injury could have been avoided or prevented: Doggett v. R. R., 81-459. Where plaintiff per- 
mitted animal to wander upon defendant’s track, he is not guilty of contributory negligence: 
Bethea v. R. R., 106-279; Farmer v. R. R., 88-564. And that animal was within stock-law 
territory and at large is no excuse for killing: Roberts v. R. R., 88-560. 


Art. 9. Raturoap PoLricr 


3483. Railway conductors and station agents declared special police. All pas- 
senger conductors of railroad trains and station or depot agents are hereby de- 
clared to be special police of the state of North Carolina, with full power and 
authority to make arrests for offenses committed in their presence or view, or 
for felony, or on sworn complaint for misdemeanor, except that the conductors 
shall have such power only on board of their respective trains or their railroad 
right of way, and the agents at their respective stations; and such conductors 
and agents may cause any person so arrested by them to be detained and deliv- 
ered to the proper authority for trial as soon as possible. Nothing contained in 
the provisions of this section shall have the effect to relieve any such rail- 
road company from any civil liability now existing by statute or under the com- 
mon law for the act or acts of such conductors, station or depot agents, in unlaw- 

‘fully exercising or attempting to exercise the powers herein conferred. 

1997, c. 470, ss. 8, 4. 

Conductors and employees on trains must wear badges, see s. 8414. 

Section referred to in Brown v. R. R., 161-573. 


3484. Governor may appoint and commission railroad police. Any corporation 
operating a railroad on which steam or electricity is used as the motive power 
or any electric or waterpower company or construction company may apply to 
the governor to commission such persons as the corporation or company may 
designate to act as policemen for it. . The governor upon such application may 
appoint such persons or so many of them as he may deem proper to be such 
policemen, and shall issue to the persons so appointed a commission to act as 
such policemen. 

Rery., ss. 2605, 2606; Code, ss. 1988, 1989; 1871-2, c. 138, ss. 51, 52; 1907, c. 128, s. 1. 

Section referred to in Stanley v. R. B., 160-323. 


3485. Oath, bond, and powers of railroad police. very policeman so. ap- 
pointed shall, before entering upon the duties of his office, take and subscribe 
the usual oath. Such oath, with a copy of the commission, shall be filed with 
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the corporation commission and a certificate thereof by its clerk shall be filed 
with the clerk of each county through or into which the railroad for which such 
policeman is appointed may run or in which the company may be engaged in 
work, and in which it is intended he shall act, and such policemen shall severally 
possess within the limits of the county all the powers of policemen in the sev- 
eral towns, cities and villages in which they shall be so authorized to act as 
aforesaid: Provided, that every policeman appointed under this and the preced- 
ing section shall, before entering upon the duties of his office, enter into bond 
in the sum of five hundred dollars, payable to the state of North Carolina, condi- 
tioned for the faithful performance of the duties of his office, with good and suf- 
ficient surety, to be passed upon and accepted by and filed with the corporation 
commission. 
Rey., s. 2607 ; Code, s. 1990 ; 1871-2, c. 188, s. 53; 1907, c, 128, s. 2; 1907, c. 462. 


3486. Railroad police to wear badges. Such railroad police shall, when on 
duty, severally wear a metallic shield with the words ‘‘Railway Police’’ and 
the name of the corporation for which appointed inscribed thereon, and this 
shield shall always be worn in plain view except when such police are employed 
as detectives. 

Rev., s. 2608; Code, s. 1991; 1871-2, ec. 138, s. 54. 


3487. Compensation of railroad police. The compensation of such police shall 
be paid by the companies for which the policemen are respectively appointed, as 
may be agreed on between them. 

Rev., s. 2609; Code, s. 1992; 1871-2, c. 188, s. 55. 


3488. Police powers cease on company’s filing notice. Whenever any com- 
pany shall no longer require the services of any policeman so appointed as afore- 
said, it may file a notice to that effect in the several offices in which notice of 
such appointment was originally filed, and thereupon the power of such officer 
shall cease and be determined. 

Rey., s. 2610; Code, s. 1993 ; 1871-2, c. 188, s. 56. 


Art. 10. Carriage or PASSENGERS 


3489. Railroad passenger rates established. No railroad company doing busi- 
ness as a common carrier of passengers in the state of North Carolina shall, except 
as herein provided, charge, demand or receive for transporting any passenger and 
his or her baggage, not exceeding in weight two hundred pounds, from any 
station on its railroad in North Carolina to any other station on its road in 
North Carolina, a rate in excess of two and one-half cents per mile; and for 
transporting children under twelve years and over five years old, one-half of 
the rate above prescribed. For transporting children under five years old, 
accompanied by any person paying fare, no charge whatever shall be made. 
Where the amount of the ticket at the prescribed rate would amount to any figure 
between two multiples of five, the price of the ticket shall be the multiple of five 
which is nearest the price of the ticket at the rate above mentioned; or, in the 
event that the amount is equidistant between the multiples of five, the price 
charged for the ticket shall be on the basis of the higher of those two multiples 
of five. No charge less than ten cents shall be required. Independently owned 
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and operated railroad companies in North Carolina, whose mileage of road in 
the state is one hundred miles or less, may charge a rate not exceeding three 
cents per mile; and independently owned and operated railroad companies in 
North Carolina, whose mileage of road in the state is ten miles or less, may 
charge the same rate which is now in existence on such roads. This provision 
shall not extend to branch lines of railroad companies controlling over one hun- 
dred miles of road, whether chartered in or out of the state. Newly constructed 
railroads, or the portion of railroad which may be newly constructed, shall be 
exempt from the operation of this section for two years after completion, to the 
extent that they may charge a rate in no case to exceed three cents per mile. 
A charge of fifteen cents may be added to the fare of any passenger when the 
same is paid on the train, if the ticket might have been procured within a reason- 
able time before the departure of the train. 
Ex. Sess. 1908, c. 144, s. 1. 


As to who is a passenger, and what are his rights, see section 3475. For passenger rate case 
under act of 1907, c. 216, see State v. R. R., 145-495. 

When a person, having paid his fare, is on a train with a child whose fare is not paid, con- 
ductor cannot put such person off with the child without returning his ticket or compensation 
for unused part: Lankford v. R. R., 165-653. 

For the passenger to have the right to transportation of baggage free of charge, and to 
hold carrier liable for same, it is necessary that the baggage be on the same train, unless pre- 
vented by default or negligence of carrier: Perry v. R. R., 171-158. For further annotations 
as to liability for baggage, see sections 3510, 3523. 


3490. Rates on leased or controlled lines. In the case that any railroad com- 
pany operating as a common carrier of passengers in the state of North Carolina 
is owned, controlled or operated by lease or other agreement by any other rail- 
road company doing business in the state, the rate for carrying passengers 
thereon shall be determined for such railroad company by the rate prescribed 
by the preceding section for the railroad company which owns, controls or oper- 
ates the same. 

Px. Sess. 1908, c. 144, s, 2. 


3491. Violations of passenger rates misdemeanor. Any railroad company vio- 
lating any of the provisions of the two preceding sections, or counseling, order- 
ing or directing any employee, agent or servant to violate any of such provisions, 
by charging, demanding or receiving any rate greater than that fixed by such 
section, shall be guilty of a misdemeanor, and on conviction shall be fined not 
less than five hundred dollars nor more than five thousand dollars; and any 
agent, servant or employee of any railroad company who shall violate either of 
the two preceding sections shall be guilty of a misdemeanor, and on conviction 
shall be fined or imprisoned, or both, in the discretion of the court. 

Hx. Sess. 1908, c. 144, s. 3. 

See s. 3519 of this chapter for a similar provision relative to excessive freight: rates. 

For decision under act of 1907, c. 216, see State v. R. R., 145-495. 


3492. Accepting or giving free transportation illegally misdemeanor. Any 
persons, except those permitted by law, who accept free transportation shall be 
guilty of a misdemeanor, and on conviction shall be fined or imprisoned, or both, 
in the discretion of the court; and any railroad, or its employees or agents, giv- 
ing free transportation of any kind whatsoever, except that permitted by law, 
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shall be guilty of a misdemeanor, and on conviction shall be fined not less than 
five hundred dollars nor more than two thousand dollars for each offense. 
Ex. Sess. 1908, c. 144, s. 4. 


For cases prior to enactment of this section, see State v. R. R., 122-1052; McNeill v. R. R., 
135-682, 132-510. 


3493. Powers of corporation commission over rates limited. The corporation 
commission shall have no power to change, alter, modify or in any way affect 
the enforcement or operation of any of the provisions of the preceding sections 
of this article, except as the same shall be therein specifically authorized, or the 
enforcement of any penalties for violating the provisions thereof. 

Ex. Sess. 1908, c: 144, s. 7. 


3494. Separate accommodations for different races. All railroad and steam- 
boat companies engaged as common carriers in the transportation of passengers 
for hire, other than street railways, shall provide separate but equal accommo- 
dations for the white and colored races at passenger stations or waiting-rooms, 
and also on all trains and steamboats carrying passengers. Such accommoda- 
tions may be furnished by railroad companies either by separate passenger cars 
or by compartments in passenger cars, which shall be provided by the railroads 
under the supervision and direction of the corporation commission: Provided, 
that this shall not apply to relief trains in cases of accident, to Pullman or sleep- 
ing cars, or through express trains that do not stop at all stations and are not 
used ordinarily for traveling from station to station, to negro servants in attend- 
ance on their employers, to officers or guards transporting prisoners, nor to 
prisoners so transported. 

Reyv., s. 2619; 1899, c. 384; 1901, ¢. 213. 

Right of railroad company to assign white and colored passengers to separate, though not 
unequal, accommodations is recognized by courts: Britton v. R. R., 88-536. Company cannot 
relieve itself of responsibility for injuries received by passenger where it was shown that such 
rules were not enforced, but their observance left discretionary with passenger: Ibid. 

It is not a violation of this section, if separate cars are furnished, but conductor directs 
some white passengers to go into colored car: Merritt v. R. R., 152-281. Section does not 
apply in case of officer in charge of a prisoner: Huff v. R. R., 171-203. 


Liability for failure to provide comfortable waiting-room and separate rooms for the races: 
Hipps v. R. R., 177-472. 


3495. Certain carriers may be exempted from requirement. The corporation 
commission is hereby authorized to exempt from the provisions of the preceding 
section steamboats, branch lines and narrow-gauge railroads and mixed trains 
carrying both freight and passengers, if in its judgment the enforcement of the 
same be unnecessary to secure the comfort of passengers by reason of the light 
volume of passenger traffic, or the small number of colored passenger travelers 
on such steamboats, narrow-gauge railroads, branch lines or mixed trains. 

Rey., s. 2620; 1899, c. 384, s. 2; 1901, c. 213. 


3496. Use of same coach in emergencies. When any coach or compartment car 
for either race shall be completely filled at a station where no extra coach or car 
can be had, and the increased number of passengers could not be foreseen, the 
conductor in charge of such train may assign and set apart a portion of a car or 
compartment assigned for passengers of one race to passengers of the other race. 


Rey., 8. 2621; 1899, c. 384, s. 3. 
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3497. Penalty for failing to provide separate coaches. Any railroad or steam- 
boat company failing to comply in good faith with the provisions of the three 
preceding sections shall be liable to a penalty of one hundred dollars per day, 
to be recovered in an action brought against such company by any passenger on 
any train or boat of any railroad or steamboat company which is required by 
this chapter to furnish separate accommodations to the races, who has been fur- 
nished accommodations on such railroad train or steamboat only in a car or 
compartment with a person of a different race in violation of law. 

Rey., 8. 2622; 1899, c. 384, s. 5. 


Railroad is not liable to penalty where separate cars are furnished, but conductor directs 
some white passengers to go into colored car; Merritt v. R. R., 152-281. 


3498. Facilities for exchange of mileage required. All railroad companies of 
one hundred miles or more in length doing business in whole or in part in the 
state of North Carolina are hereby required to provide and keep at all depots in 
cities or towns of two thousand and over in population, as fixed by the United 
States census of the year one thousand nine hundred and ten, two windows 
opening in the waiting-room for passengers of the race using the greatest amount 
of mileage or coupon books, for the sale or exchange of fares on all passenger 
trains in North Carolina. One of such windows shall be used for the sale of 
eash fares exclusively, and the other for the sale and exchange of mileage or 
coupon books. Each window is to be attended by an agent whose duty it shall 
be to wait upon the traveling public, during the hours now prescribed, for the. 
sale of cash-fare tickets and the sale and exchange of mileage or coupon books. 
Over each such window shall be kept a sign, painted in plain letters, ‘‘Mileage 
Exchange’’ and ‘‘Cash Fares,’’ respectively: Provided, that the provisions of 
this section shall not apply to any railroad company in North Carolina, as afore- 
said, selling mileage or coupon books at a rate of not more than two cents per 
mile and pulling or taking the same on the train: Provided further, that all the 
provisions of this section shall apply to the following railroad junctions in this 
state, irrespective of population, namely: Dunn, Selma, Maxton, Hamlet, Nor- 
lina, and Sanford. 

TOU Ci lass 


The railroad must furnish reasonable opportunity for holder of mileage book to make ex- 
change for ticket: Harvey v. R. R., 153-567; Dorsett v. R. R., 156-439; Mason v. R. R., 159- 
183; McNairy v. R. R., 172-505. 


3499. Application of requirement for exchange of mileage. The corporation 
commission shall upon complaint, and in its discretion, apply the provisions of 
the preceding section to railroad junctions not named in the second proviso of 
that section and to depots in cities and towns of less than two thousand popula- 
tion. The commission may in like manner exempt, in its discretion, depots in 
cities and towns of over two thousand population from the operation of that 
section. When the requirements of the preceding section are so applied by the 
commission, then all of the provisions of this article having to do with the sale 
and use of mileage-books shall extend to and include all railroad companies 
thereby affected, and such companies shall be subject to all of the penalties pre- 
scribed for a failure to comply with such provisions. 


OMe Coral, Ss 2: 
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3500. Penalty for failure to provide mileage-exchange facilities. Any rail- 
road company failing to comply in good faith with the provisions of the two 
preceding sections shall be liable to a penalty of fifty dollars per day for each 
city or town where such failure occurs that is covered by the provisions of those 
sections, or taken in by the corporation commission as therein provided, to be 
recovered by any passenger demanding cash-fare or mileage tickets at any depot 
in any such city or town in an action brought by such passenger. 

TOT er 417 swe 


3501. Right to check baggage on mileage books. Any legal holder of a mileage 
book shall be privileged to have his baggage checked before the exchange of 
mileage for a ticket entitling such holder to transportation upon the surrender 
of the baggage slip forming a part of such mileage-book for the requisite number 
of miles and the payment of all proper excess-baggage charges. 

1911, ¢; 41, s. 4: 


3502. Corporation commission may regulate the checking of baggage on mileage 
tickets. The corporation commission is hereby empowered and directed to take 
into consideration the provisions of the preceding section and promulgate such 
rules and regulations, with regard to checking baggage on mileage tickets, as, 
in the opinion of the commission, shall be necessary and proper to safeguard 
and protect both the convenience of passengers and the rights of railroad com- 
panies; and such rules and regulations of the commission, when so promulgated, 
“shall have the same force and effect as if they were a part of such section. 

1911, pe, 1245s. 1° 


3503. Unused tickets to be redeemed. When any round-trip ticket is sold by 
a railroad or other transportation company, it shall be the duty of such company 
to redeem the unused portion of said ticket by allowing to the holder thereof the 
difference between the cost thereof and the price of a one-way ticket between the 
stations for which such round-trip ticket was sold. Whenever any one-way or 
regular ticket is sold by a railroad or other transportation company, and not 
used by the purchaser, it shall be the duty of the company selling the ticket to 
redeem it at the price paid for it. All railroad and other transportation com- 
panies shall redeem in money all mileage tickets known as five-hundred, thousand 
and two-thousand mile tickets, sold by them, if presented within a year from the 
date of the sale, when as much as fifty per centum of such ticket has been used 
by the purchaser, by paying the same price per mile paid for it, or shall allow 
the original holder to ride it out. 

tev., S. 2627; 1891, c. 290; 1893, c. 249; 1895, c, 83, ss. 2, 3; 1897, c. 418. 


3504. Ticket may be refused intoxicated person; prohibited entry misdemeanor. 
The ticket agent of any railroad, steamboat or other transportation company 
shall at all times have power to refuse to sell a ticket to any person applying 
for the same who may at the time be intoxicated. The conductor, captain or 
other person in charge of any railroad car, steamboat or other conveyance for 
the use of the traveling public shall at all times have power to prevent any 
intoxicated person from entering such ear, boat or other conveyance. If any 
intoxicated person, after being forbidden by the conductor, captain or other per- 
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son having charge of any such railroad train, steamboat or other conveyance for 
the use of the traveling public, shall enter such train, boat or other conveyance, 
he shall be guilty of a misdemeanor. 

Rev., ss. 2625, 2626, Sloe ELOSO WG. SS Ssa 1ye2, 3. 

Refusal to allow person with ticket to board train because he was intoxicated subjects rail- 


road company to exemplary damages, if such refusal was made with malice, undue force, or 
insult: Story v. R. R., 133-59. 


3505. Entering cars after being forbidden misdemeanor. No person shall enter 
any railroad passenger car, baggage car, mail car or caboose car, or go upon the 
platform of such ears, after being forbidden so to do by the conductor, his 
assistants, the baggage-master or other person in charge of such cars, unless the 
person enter such cars or go upon such platforms as a passenger or in some 
official capacity authorized by law, or on business with a passenger or some 
official or employee of the railroad, or for some other like purpose. Any person 
violating this section shall be guilty of a misdemeanor and shall be fined not 
exceeding ten dollars. 

Rev., s. 8752; Code, s. 1979; 1883, c. 351. 


3506. Riding in first-class cabin with second-class ticket misdemeanor. If any 
passenger purchasing or holding a second-class ticket, after being requested or 
directed by any captain or other officer in charge of any steamboat in this state, 
riding in any first-class cabin, refuses to pay the difference between a first-class 
and a second-class fare or rate, or refuses to go into the second-class cabin, when 
there shall be a comfortable second-class cabin on such steamboat, he shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined not exceed- 
ing fifty dollars or imprisoned not exceeding thirty days. Any justice of the 
peace in the county where such offense is committed shall have jurisdiction of the 
offense, upon sworn complaint of any officer of such steamboat company. 

Rev., s. 3761; 1908, c. 795. 


3507. Passenger refusing to pay fare and violating rules may be ejected. If 
any passenger shall refuse to pay his fare, or violate the rules of a railroad corpo- 
ration, it shall be lawful for the conductor of the train and the servants of the 
corporation to put him and his baggage out of the cars, using no unnecessary 
force, at any usual stopping place or near any dwelling-house, as the conductor 
shall elect, on stopping the train. 

Reyv., s. 2629; Code, s. 1962; 1871-2, c. 138, s. 34. 


Regulation of carrier is reasonable which requires passengers te procure tickets before enter- 
ing car, and where this requirement is duly made known and reasonable opportunities are 
afforded for complying with it, it may be enforced either by expulsion from train or by re- 
quiring payment of higher rate than ticket fare: Ammons v. R. R., 138-555; Herbst v. Power 
Co., 161-457. 

If, without having afforded reasonable opportunity to passenger to provide himself with 
ticket, carrier should eject him upon his refusal to pay additional charge for carriage without 
ticket, when he is ready and offers to pay his fare at ticket rate, his expulsion will be illegal, 
and he may recover damages for trespass, and his right of recovery cannot be made to depend 
upon conductor’s knowledge or ignorance of fact that agent had no tickets for sale: Ammons 
v. R. R., 138-555—and he may recover punitive damages if his expulsion is attended with cir- 
cumstances of rudeness, insult, or such treatment as tends to humiliate him; Tbid.; Tomlinson 
v. R. R., 107-327; Allen v. R. R., 119-710; McNairy v. R. R., 172-505. 
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Conductor of railroad train is authorized to expel without using unnecessary force one who 
refuses to pay regular fare, provided that ejected person is not wilfully and wantonly exposed 
to danger of life and limb: Roseman v. R. R., 112-709—and carrier is not liable if the person 
ejected was intoxicated and conductor had reasonable ground to believe he could take care of 
himself, Ibid. 

One who boarded a train, and upon offering ticket to station at which train was not sched- 
uled to stop and refusing to pay fare to next station at which train would stop, was ejected 
from train, cannot recover punitive damages where ejection was done without insolence or 
undue force: Allen v. R. R., 119-710. 

The purchaser of a ticket has a right to rely upon the statement of the railroad agent as 
to trains, connections, etc., and if agent is mistaken and the passenger is ejected, the railroad 
is liable: Creech v. R. R., 174-61; Hallman v. R. R., 169-127; Norman v. R. R., 161-330; Mace 
y. R. R., 151-404; Bullock v. R. R., 152-66. 

A mileage book is a contract and the holder must comply with the terms, if reasonable 
opportunity is given, or he may be ejected: McNairy v. R. R., 172-505; Mason v. R. R., 159- 
183; Dorsett v. R. R., 156-439; Harvey v. R. R., 153-567. 

Where conductor failed to return ticket to passenger to be used on another train, and the 
passenger was ejected for want of ticket, the railroad is liable: Sawyer v. R. R., 171-13. 

Where a person who has paid his fare is on a train with a child whose fare is not paid, con- 
ductor cannot put such person off with the child without returning ticket or compensation for 
unused part: Lankford v. R. R., 165-653. 

Where plaintiff shipped horses by express, with agreement that he should ride in same car, 
he cannot ride in passenger coach without paying his fare: Teeter v. Express Co., 172-616— 
person riding in a baggage car, with a ticket which he has not presented, may be ejected, 
McGraw v. R. R., 135-264. 

Where a person who has ridden some distance without a ticket gets off at a regular station 
and purchases a ticket, it seems that conductor cannot accept ticket and then put him off for 
failure to pay for the distance traveled: Mott v. R. R., 164-367; Pickens v. R. R., 104-312. 

Conductor may refuse to accept fare after he has been put to trouble of stopping train for 
failure to pay: Pickens v. R. R., 104-312—and passenger is not required to pay the fare 
wrongfully demanded in order to avoid being ejected, Sawyer v. R. R., 171-13; MeNairy v. 
R. R., 172-505; Harvey v. R. R., 153-567. 

Railroad is liable if conductor ejects a person from train in an improper manner, even when 
fare is not paid: Lee v. R. R., 176-95—or if he puts him off at an improper place, not at a 
regular station or near a dwelling-house, Mott v. R. R., 164-367; Bullock vy. R. R., 152-66. 


3508. Beating way on trains misdemeanor; venue. If any person, other than 
a railroad employee in the discharge of his duty, without authority from the 
conductor of the train or by permission of the engineer, and with the intention 
of being transported free and without paying the usual fare for such transpor- 
tation, rides or attempts to ride on top of any car, coach, engine or tender, on any 
railroad in this state, or on the draw-heads between cars, or under ears, on truss 
rods, or trucks, or in any freight car, or on a platform of any baggage car, 
express car or mail car on any train, he shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined not exceeding fifty dollars or imprisoned 
not more than thirty days. Any person charged with a violation of this section 
may be tried in any county in this state through which such train may pass 
carrying such person, or in any county in which such violation may have 
occurred or may be discovered. 

Rey., s. 3748; 1899, ec. 625; 1905, e. 32. 


3509. Injury while on platform or in other prohibited places. In case any 
passenger on any railroad shall be injured while on the platform of a car or on 
any baggage, wood or freight car, in violation of the printed regulations of the 
company posted up at the time in a conspicuous place inside its passenger cars 
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then in the train, such company shall not be liable for the injury: Provided, 
such company at the time furnish room inside its passenger cars sufficient for 
the proper accommodation of its passengers. 

Rey., s. 2628; Code, s. 1978; 1871-2, c. 188, s. 42. 


By virtue of this section, a rule of railroad company prohibiting passengers from going on 
platform while train in motion is given, when statute complied with, the force and effect of law 
of state: Shaw v. R. R., 143-312. That plaintiff was on the platform of the car will not 
prevent a recovery unless that was the proximate cause of the injury: Kearney v. R. R., 158- 
522; Bane v. R. R., 176-247. See, also, Wagner v. R. R., 147-315; Smith v. R. R., 147-448. 


3510. Checking baggage; liability for loss. A vheck shall be affixed to every 
parcel of baggage when taken for transportation by the agent or servant of any 
railroad corporation, if there is a handle, loop or fixture so that the same can be 
attached upon the parcel or baggage so offered for transportation, and a dupli- 
cate thereof given to the passenger or person delivering the same on his behalf; 
and if such check be refused on demand, the corporation shall pay to such pas- 
senger the sum of ten dollars, to be recovered in a civil action; and further, 
no fare or toll shall be collected or received from such passenger, and if such 
passenger shall have paid his fare the same shall be refunded by the conductor 
in charge of the train, and on producing the check, if his baggage shall not be 
delivered to him, he may, by an action, recover the value of such trunk or 
baggage. 

Rev., s. 2623; Code, s. 1970; 1871-2, c..138, s. 36. 

See section 3523. 


3511. Cars and toilets to be kept clean. Every person or railroad company, 
whether incorporated or not, engaged in the regular business of carrying pas- 
sengers on his or its railroad cars in this state, shall have such cars cleaned, 
brushed, dusted and the windows washed, if needed, at least once each day, and 
shall in each car, in which male and female passengers are carried, have therein a 
toilet-room for each sex, and have the same kept clean and decent. Any person or 
corporation engaged in the business aforesaid who shall willfully or negligently 
fail or refuse to give orders to his or its agent in charge of such cars to comply 
with the requirements of this section, shall forfeit twenty dollars for each day of 
such failure or refusal, to be recovered by any person suing therefor. 

1907, c. 474, ss. 1, 2. 


3512. Evidence of failure to order cleaning of cars; violation of orders misde- 
meanor. The willful or negligent refusal or the failure on the part of the con- 
ductor or manager of any passenger car named in the preceding section to 
comply with such section shall be received as evidence of failure or refusal of 
such person or railroad company to give the orders therein provided for. More- 
over, such conductor or manager shall be guilty of a misdemeanor if he fail or 
refuse to carry out such orders of the persons or company mentioned in the 
preceding section. 

1907, ec. 474, s. 8. 


Art. 11. Carriace or FREIGHT 


3513. Freight rates to be posted. It shall be the duty of every railroad or 
other transportation company to keep posted in a conspicuous place in its 
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depots or other places where freight is received for shipment a list of its charges 
for carrying freight, specifying name of place, class of freight and charge for 
carrying the same. Such charges shall not be increased without giving fifteen 
days notice. Any company represented by an agent who refuses to comply with 
this section shall be liable to a penalty of not less than fifty nor more than one 
hundred dollars. 

Rey., s. 2630; Code, s. 1965; 1879, c. 182, s. 2. 


See chapter Corporation Commission, s. 1074, where provision is made for the publica- 
tion by the corporation commission of both freight and passenger rates. 


Publication and posting of rates under interstate act, and effect of charging more than pub- 
lished rate: Hardware Co. v. R. R., 170-395; Peanut Co. v. R. R., 166-62. Railroad is entitled 
to rate fixed for freight, notwithstanding any agreement for a different rate: R. R. v. Latham, 
176-417. 


3514. No charge in excess of printed tariffs; refunding overcharge; penalty. 
No railroad, steamboat, express or other transportation company engaged in the 
carriage of freight and no telegraph company or telephone company shall 
demand, collect or receive for any service rendered or to be rendered in the 
transportation of property or transmission of messages more than the rates ap- 
pearing in the printed tariff of such company in force at the time such service 
is rendered, or more than is allowed by law. In ease of any overcharge, con- 
trary to the provisions of this section, the person aggrieved may file with any 
agent of the company collecting or receiving greater compensation than the 
amount allowed a written demand, supported by a paid freight bill and an origi- 
nal bill of lading or duplicate thereof for refund of overcharge, and a maximum 
period of sixty days shall be allowed such company to pay claims filed under 
this section. Any company failing to refund such overcharge within the time 
allowed shall forfeit to the party aggrieved the sum of twenty-five dollars for the 
first day and five dollars per day for each day’s delay thereafter until said over- 
charge is paid, together with all costs incurred by the party aggrieved: Provided, 
the total forfeiture shall not exceed one hundred dollars. 

Rey., ss. 2642, 2643, 2644; 1903, c. 590, ss. 1, 2. 

OVERCHARGE. Legislature has power to impose regulations upon public-service corpora- 
tions, and this section applies to all persons or corporations engaged in transportation of 
freight as common carriers: Efland v. R. R., 146-135. Presumption is that common carriers 
obey the law, and make and observe the lists of charges thus required to be made, while they 
continue current and unchanged: Freight Discrimination Cases, 95-434. 

Carrying freight to different destination without direction of owner does not entitle the car- 
rier to additional charge: Hall v. R. R., 173-108. The railroad is required to collect the fixed 
rate, and consignee cannot avoid payment by refusing to take goods: R. R. v. Iron Works, 


172-188. Collecting full charge upon ‘‘short’’ delivery is an overcharge: Cottrell v. R. R., 
141-383. 


DEMAND FOR REFUND. This section does not apply to interstate commerce: Hardware 
Co. v. R. R:, 170-395. : 
What is a sufficient. demand: Tilley v. R. R., 172-363; Efland v. R. R., 146-129. 


PENALTY. This section is constitutional: Iron Works v. R. R., 148-469; Morris v. Express 
Co., 146-167—and it must be strictly construed, Cox y. R. R., 148-459. 

This is a valid regulation, and not an interference with interstate commerce: Hardware Co. 
v. R. R., 170-395; Supply Co. v. R. R., 166-82; Thurston v. R. R., 165-598. 

Consignee, having paid the freight, is proper party to sue for penalty: Tilley v. R. R., 172- 
363. The amount of recovery on claim for damages does not affect liability for penalty, since 
this is given to enforce performance of carrier’s duty: Tilley y. R. R., 172-363; Supply Co. 
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v. R. R., 166-82; Efland v. R. R., 146-129, 135. Action lies after payment to recover the over- 
charge: Mfg. Co. v. R. R., 106-207. 

Evidence to prove overcharge: Scull v. R. R., 144-180; Pump Co. v. R. R., 138-300. Liability 
of connecting lines: Mfg. Co. v. R. R., 106-207; Pump Co. v. R. R., 138-300. 


3515. Penalty for failure to receive and forward freight tendered. Agents or 
other officers of railroads and other transportation companies whose duty it is to 
receive freights shall receive all articles of the nature and kind received by such 
company for transportation whenever tendered at a regular depot, station, wharf 
or boat landing, and every loaded car tendered at a sidetrack, or any warehouse 
connected with the railroad by a siding, and shall forward the same by the route 
selected by the person tendering the freight under existing laws; and the trans- 
portation company represented by any person refusing to receive such freight 
shall forfeit and pay to the party aggrieved the sum of fifty dollars for each 
day such company refuses to receive such shipment of freight, and all damages 
actually sustained by reason of the refusal to receive freight. If such loaded 
car be tendered at any siding or warehouse at which there is no agent, notice 
shall be given to an agent at the nearest regular station at which there is an 
agent that such car is loaded and ready for shipment. 

Rey., Ss. 2631; Code, s. 1964; 1903, ce. 444, 693. 


TENDER AND REFUSAL. What is a sufficient tender to give rise to penalty: Olive v. 
R. R., 152-279; Cotton Mills v. R. R., 150-608; Garrison v. R. R., 150-575; Cox v. R. R., 148- 
459. There must be a tender, actual or constructive, on each day, and each day’s refusal is 
a separate offense: Bane v. R. R., 171-328; Lumber Co. v. BR. R., 152-70; Carter v. R. R., 126- 
437; Currie v. R. R., 135-535. 

Words ‘‘whenever tendered’’ can only be qualified by supplying the ellipsis, ‘‘within the 
usual hours adopted by the public for the transaction of such business at the place where 
tender is made’’: Alsop v. Express Co., 104-278—and it does not depend upon a private regu- 
lation of the carrier, Ibid. The goods must be in a condition for shipment, and a railroad is 
not liable for failure to accept and transport unbaled hay: Tilley v. R. R., 162-37. 

When goods are delivered to carrier for shipment, presumption is that they are received for 
shipment and not for storage, and burden is upon company to show that it received goods as a 
warehouseman and not as carrier: Berry v. R. R., 122-1002. 

Failure to issue a bill of lading is a refusal to receive the goods: Tilley v. R. R., 162-37; 
Twitty v. R. R., 141-355. 

The terms ‘‘a regular depot’’ or ‘‘station,’’ in this section, contemplate fixed and estab- 
lished places on line of railroad or other transportation company equipped with suitable build- 
ings and furnished with necessary officers and servants for the regular transaction of busi- 
ness, for the receipt and delivery of freights, and the comfort and convenience of passengers: 
Land v. R. R., 104-48. Stopping for mails or passengers, but not at regular station and not 
having an agent’s office or regular agent in charge, would not constitute the place a regular 
depot or station: Ibid.; Kellogg v. R. R., 100-158. 


LIABILITY FOR PENALTY. Being a penalty statute, it must be strictly construed: 
Cox v. R. R., 148-459. 

In an action for damages caused by delay in shipment of goods it is immaterial whether 
action is brought in assumpsit, upon breach of contract, or in case for violation of a common- 
law duty, or on a tort based on a contract: Parker v. R. R., 133-335. 

When article refused to be received and forwarded as freight is cattle, a separate penalty of 
$50 for each head may be recovered, and if the aggregate of penalties exceeds $200, superior 
court has jurisdiction: Carter vy. R. R., 126-437. Each day’s delay is a separate offense: 
Bane v. R. R., 171-328; Lumber Co. v. R. R., 152-70; Currie v. R. R., 135-535. 

The shipper or owner is the party aggrieved and entitled to sue for the penalty: Lumber 
Co. v. R. R., 152-70; McRackan v. R. R., 150-331; Reid v. R. R., 149-423. The defendant 
may set up as a defense that unavoidable conditions prevented transportation: Hardware Co. 
v. R. R., 150-703; Garrison v. R. R., 150-575—but an embargo against consignee will not be a 
defense, Ibid.; Cotton Mills v. R. R., 150-612. 
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In Reid y. R. R., 149-423, and gs. c., 153-490, citing numerous cases, it was held that this 
was not an interference with interstate commerce, and that penalty applied to an interstate 
shipment. This was reversed in same case in 222 U.S., 424. 


3516. Penalty for failure to transport within reasonable time. It shall be 
unlawful for any railroad company, steamboat company, express company or 
other transportation company doing business in this state to omit or neglect to 
transport within a reasonable time any goods, merchandise or other articles of 
value received by it for shipment and billed to or from any place in the state of 
North Carolina, unless otherwise agreed upon between the company and the 
shipper, or unless the same be burned, stolen or otherwise destroyed, or unless 
otherwise provided by the North Carolina corporation commission 

Any company violating any of the provisions of this section shall forfeit to 
the party aggrieved the sum of fifteen dollars for the first day and two dollars 
for each succeeding day of such unlawful detention or neglect where such ship- 
ment is made in carload lots, and in less quantities there shall be a forfeiture in 
like manner of ten dollars for the first day and one dollar for each succeeding 
day, but the forfeiture shall not be collected for a period exceeding thirty days. 

In reckoning what is a reasonable time for such transportation, it shall be 
considered that such transportation company has transported freight within a 
reasonable time if it has done so in the ordinary time required for transporting 
such articles of freight between the receiving and shipping stations. A delay of 
two days at the initial point and forty-eight hours at one intermediate point for 
each hundred miles of distance or fraction thereof over which such freight is to 
be transported shall not be charged against the transportation company as unrea- 
sonable and shall be held to be prima facie reasonable, and a failure to transport 
within such time shall be held prima facie unreasonable. This section shall be 
construed to refer not only to delay in starting the freight from the station 
where it is received, but to require the delivery at its destination within the time 
specified: Provided, that if such delay shall be due to causes which could not 
in the exercise of ordinary care have been foreseen, and which were unavoidable, 
then upon the establishment of these facts to the satisfaction of the justice of the 
peace or jury trying the cause, the defendant transportation company shall be 
relieved from any penalty for delay in the transportation of freight, but it shall 
not be relieved from the costs of such action. In all actions to recover penalties 
against a transportation company under this section, the. burden of proof shall 
be upon the transportation company to show where the delay, if any, occurred, 

Rev., Ss. 2632; 1903, c. 590, s. 3; 1905, c. 5455/1907, ce. 217, 461: 

History and purpose of statutes prescribing penalties for delay in transporting freight: 
Grocery Co. v. R. R., 136-398. Statute constitutional and valid: Owens v. Hines, 178-325; 
Wall v. R. R., 147-407; Davis v. R. R., 147-68; Rollins v..R. R., 146-153; Cardwell v. R: RB., 
146-218; Grocery Co. v. R. R., 136-396; Walker v. R. R., 137-163; Katzenstein v. R. R., 84-688; 
Branch v. R. R., 77-347. Penalty imposed is solely to enforce a’: common-law and admitted 
duty, and is within legislative authority: Stone v. R. R., 144-220. Penalty statutes must be 
strictly construed: Alexander v. R. R., 144-93; Cox v. R. R., 148-459. This section is declara- 
tory of the common law, and does not exclude any defense as to delay in transportation that 
could properly be made thereunder: Stone v. R. R., 144-220: Rigid rule of common law rela- 
tive to liability of common carriers should not be applied to a case involving violation of a 
penal statute: Whitehead v. R. R., 87-256. Rule of law that common carriers are bound as 
insurers does not extend to time of delivery: Boner v.:Steamboat Co.; 46-211. 

Bill of lading is prima facie evidence of receipt of shipment, but not when entire shipment 
is under control of shipper: Peele v. R. R., 149-390—clause in bill of lading for shipment ‘‘at 
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convenience of company’’ will not excuse delay, Branch v. R. R., 88-573—a mismarking three 
packages is not excuse for failing to ship a fourth, Grocery Co. v. R. R., 136-396. Goods must 
be offered for shipment within a reasonable time: Shaw yv. Express Co., 171-216. 

Cases before adoption of section or amendments thereto: Walker v. R. R., 137-163; McGowan 
y. R. R., 95-417; Katzenstein v. R. R., 84-688. 


DUTY OF CARRIER AS TO SHIPMENT OF FREIGHT. It is duty of common carrier 
to provide sufficient means of transportation for all freight and passengers which its business 
naturally brings to it, and an unusual occasion by which a greater demand upon it is tem- 
porarily made will not relieve it of obligation if, by use of reasonable foresight, it could have 
been provided for: Purcell v. R. R., 108-414; Keeter v. R. R., 86-346; Branch v. R. R., 77-347. 

The only duty assumed by a carrier of freight under a bill of lading is to transport articles 
to destination within a reasonable time if on its own line, and if not, to transport and deliver 
to next connecting carrier: Watson v. R. R., 145-236; MeGowan v. R. R., 95-417. 

The carrier’s liability ceases when the goods arrive at their destination, notice is given to 
consignee, and a reasonable time for delivery; then the liability is that of warehouseman: 
Wall v. R. R., 147-407;- Poythress v. R. R., 148-391; Bank v. R. R., 153-346—but delivery 
must be at a place reasonably accessible, Mfg. Co. v. R. R., 152-665. 


ACTION FOR DELAY. An action for the penalty may be joined with an action for lost 
shipment: Robertson v. R. R., 148-323. Action for penalty is ex contractu: Katzenstein v. 
R. R., 84-688; Doughty v. R. R., 78-22—in shipment of cattle, each animal involves a separate 
penalty, Carter v. R. R., 129-213. 

The complaint should state the facts giving rise to the penalty: Stone v. R. R., 144-220. ° 
The questions of delay and amount of recovery are for the jury upon proper issues submitted: 
Ice Co. v. R. R., 147-61, 66; Hamrick y. R. R., 146-185; Jenkins y. R. R., 146-178; Wall v. 
R. R., 147-407; Alexander v. R. R., 144-93. Practice in justice’s court in case of penalty 
against foreign corporation: Allen-Fleming Co. v. R. R., 145-37. 


PARTY AGGRIEVED. This section allowing party aggrieved to recover a penalty for 
unreasonable delay in the transportation of goods is constitutional as a valid exercise of police 
power: Rollins y. R. R., 146-153; Cardwell v. R. R., 146-218. 

Action should be brought in the name of the party aggrieved, and not in the name of the 
state: Robertson v. R. R., 148-323. The party aggrieved is one whose legal right is denied, 
and the penalty is enforcible independent of pecuniary injury: Summers v. R. R., 138-295. 

In an ordinary delivery of goods to the carrier upon an open bill of lading it is considered 
a delivery to the consignee, and he is the only party to sue: Buggy Oo. v. R. R., 152-119; 
Gaskins v. R. R., 151-18; Stone vy. R. R., 144-220; Hunter v. Randolph, 128-91. But when the 
bill is in the name of the consignor, or other circumstances show that he retained control over 
the property, he is the proper party to sue: Trading Co. v. R. R., 178-175; Aydlett v. R. R., 
172-47; Withrow v. R. R., 159-222; Hlhott v. R. R., 155-235; Mfg. Co. v. R. B., 149-261; 
Robertson v. R. R., 148-323; Davis v. R. R., 147-68; Cardwell v. R. R., 146-218; Rollins v. 
R. R., 146-153; Summers v. R. R., 138-295. 


BURDEN OF PROOF. One suing a carrier for the penalty imposed has the burden of prov- 
ing the issue of failure to transport within the ordinary time required: Jenkins v. R. R., 146- 
178; Hamrick v. R. R., 146-185; Watson v. R. R., 145-236; Alexander v. R. R., 144-93. 

Burden of proof is upon defendant to show reasonableness in delays beyond ordinary or 
' reasonable time prescribed: Stone v. R. R., 144-220—or an agreement excusing delay, White- 
head v. R. R., 87-256—or when shipped ‘‘subject to delay,’’ the exercise of reasonable dili- 
gence to avoid delay, Parker v. R. R., 133-335—or that goods were destroyed without carrier’s 
fault, Robertson v. R. R., 148-323. 

Burden of proof in case of connecting carriers: Watson v. R. R., 145-236; Furn. Co. -v. 
Express Oo., 144-639. 


‘“‘ORDINARY’’ AND ‘‘REASONABLE’’ TIME. This section simply changes the rule 
of evidence as to proof of ‘‘reasonable time’’: Stone v. R. R., 144-220. The words ‘‘ordinary 
time’’ mean the regular customary time within which, by the facilities in general use for the 
performance of the duty of carrying goods, the carriage should be completed: Jenkins v. 
R. R., 146-178. This section makes failure to transport within ordinary time prima facie 
unreasonable, and where transportation is not within ordinary time, carrier is liable for the 
penalty imposed, less two days at the initial point and forty-eight hours at one intermediate 
point for each one hundred miles; but the two days at the initial point and forty-eight hours 
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at each intermediate point are not the standards by which reasonable time is measured: 
Jenkins v. R. R., 146-178. 

The question of ordinary time and of reasonable time is for the jury, to be determined from 
the circumstances presented: Wall v. -R. R., 147-407; Alexander v. R. R., 144-93; Robertson 
v. R. R., 148-323; Rollins v. R. R., 146-153. Fourteen days te transport goods 277 miles, 
unreasonable: Meredith v. R. R., 137-478—21 days for 58 miles, Watson v. R. R., 145-236— 
12 days for 25 miles, Rollins y. R. R., 146-153—14 days from Erie, Pa., to Lenoir, N. C., 
Furn. Co. v. Express Co., 144-639. Where delay is at initial point, the question of ordinary 
time for transportation is immaterial: Rollins v. R. R., 146-153. 

‘‘Five days’’ means five full running days exclusive of the day of delivery and the day of 
shipment: Branch vy. R. R., 88-571 (number of days changed by amendment). 

“INTERMEDIATE POINTS.’’ This section does not authorize carrier to hold freight 
at each intermediate point the extreme limit, without any necessity for detaining it at all: 
Meredith y. R. R., 137-478. 

The 48 hours allowance to a carrier for delay at intermediate points is for change of cars 
if necessary, and for unloading and reloading: Watson v. R. R., 145-236. 

A station of defendant’s railroad which was terminus of two other railroads was not an 
intermediate point with reference to freight not transferred to the other lines, but shipped 
through on defendant’s line to points beyond: Davis & Hooks v. R. R., 145-207. 

Right of railroad to time allowed when not taken for purposes specified, discussed by Clark, 
C. J., in Davis v. R. R., 145-207; Watson yv. R. R., 145-236. In less than carload shipments, 
. point of transfer from one car to another is an ‘‘intermediate point’’: Collection Ageney v. 
R. R., 147-593. 

A point at which a car is transferred from main line of defendant’s system to a branch 
line is an ‘‘intermediate point’’: Wall v. R. R., 147-407. 

SUNDAY NOT EXCLUDED. Sundays and holidays are not excluded in ascertaining the 
number of days delay: Wall v. R. R., 147-407. 

Where one of the two days next after the delivery of freight to a carrier for transportation 
was Sunday, such day was properly deducted in ascertaining whether the freight was trans- 
ported within a reasonable time, not as Sunday, but as one of the two initial days of nonaction 
which carrier was entitied to before it was required to begin transportation: Collection Agency 
v. R. R., 147-593; Davis & Hooks v. R. R., 145-207; Watson v. R. R., 145-236; Keeter v. 
R. R., 86-346. 

INTRASTATE SHIPMENTS. This section applies only to intrastate shipments: Bivens 
v. R. R., 176-414; Marble Co. v. R. R., 147-53. What is an intrastate shipment as between 
two points within the state: Ibid.; Ice Co. v. R. R., 147-61; Hockfield v. R. R., 150-419. See, 
also, Bagg v. R. R., 109-279. 

In a shipment from one point in the state to another point in the state, through an adjoining 
state, the company is liable for loss through negligence, but not for the penalty: Bivens v. 
R. R., 176-414. A contract limiting the carrier’s liability for negligence would not be valid 
under the Cummins amendment: Ibid. 

POWER OF CORPORATION COMMISSION. This section. gives the commission right to 
fix time allowed as free time for intermediate points and to make reasonable regulations as to 
time of transit: Summers v. R. R., 138-295. Corporation commission has no power to change 
time allowed as free time at point of shipment, nor to alter penalties fixed by this section: Ibid. ° 


3517. Flume companies exercising right of eminent domain become common 
carriers. All flume companies availing themselves of the right of eminent do- 
main under the provisions of the chapter Eminent Domain shall become public 
carriers of freight, for the purposes for which they are adapted, and shall be 
under the direction, control and supervision of the corporation commission in 
the same manner and for the same purposes as is by law provided for other 
public carriers of freight. 

190% xcs 389) 8.04. 


The provisions of this section are applicable in Duplin county to standard-gauge and 
narrow-gauge roads, logging or otherwise, more than five miles in length, in operation for 
five years prior to March §, 1911. See 1911, ec. 214. 
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3518. Freight charges to be at legal rates; penalty for failure to deliver to 
consignee on tender of same. All common carriers doing business in this state 
shall settle their freight charges according to the rate stipulated in the bill of 
lading, provided the rate therein stipulated be in confcrmity with the classifica- 
tions and rates made and filed with the interstate commerce commission in case 
of shipments from without the state and with those of the corporation commis- 
sion of this state in case of shipments wholly within this state, by which classifi- 
cations and rates all consignees shall in all cases be entitled to settle freight 
charges with such carriers; and it shall be the duty of such common carriers to 
inform any consignee of the correct amount due for freight according to such 
classification and rates. Upon payment or tender of the amount due on any 
shipment which has arrived at its destination according to such classification 
and rates, such common earrier shall deliver the freight in question to the econ- 
signee. Any failure or refusal to comply with the provisions hereof shall sub- 
ject such carrier so failing or refusing to a penalty of fifty dollars for each such 
failure or refusal, to be recovered by any consignee aggrieved by any suit in any 
court of competent jurisdiction. 

Rev., s. 2633; 1905, c. 380. 


Section is constitutional: Tron Works vy. R. R., 148-469; Harrill v. R. R., 144-532—and it 
must be strictly construed, Cox v. R. R., 148-459. Common carrier may demand prepayment 
of freight charges before shipment to any station, and from one shipper, though not required 
of others: Randall v. R. R., 108-612; Allen v. R. R., 100-397. 

Where railroad corporation chartered by another state leases railroad chartered by this state, 
it is bound to observe and obey all laws of this state regulating business of transportation: 
Freight Discrimination Cases, 95-434. 

Section imposes only one penalty for refusal of railroad company to deliver freight upon 
demand and tender of charges, and it is not cumulative upon more than one demand for same 
offense: Harrill v. R. R., 144-532. 

It is no defense for defendant company to show its agent did not know correct amount of 
the charges because of failure to file its schedule of rates, under requirement of interstate com- 
merce act, or that bill of lading showing such charges had not been received with goods at 
their destination, in usual course of its business: Harrill v. R. R., 144-532. . 

When plaintiff ordered one car, and company furnished two or more smaller cars, the rate 
must be same for shipment: Furniture Co. v. R. R., 162-138. Carrier is liable for loss caused 
by failure to furnish suitable car: Forrester v. R. R., 147-553. 


BILL OF LADING. Bill of lading is both a contract and receipt; as a contract to carry 
and deliver goods upon terms and conditions specified in instrument, it cannot be explained 
by parol testimony so as to alter its legal effect, in absence of fraud or mistake, but as a 
receipt or acknowledgment of quantity, character or condition of articles, it may be explained, 
varied or contradicted like any other receipt: Mfg. Co. v. R. R., 121-514. 

Bill of lading only determines conditions upon which freight is to be transported after it 
passes under its control, and it does not abrogate or annul any contract made by common 
carrier before it was issued in regard to receiving and forwarding freight: Hamilton v. 
R. R., 96-398. 

Delivery of bill of lading is not necessary to make carrier liable as such for goods sent to it 
for shipment: Berry v. R. R., 122-1002; Smith v. R. R., 163-143; McConnell v. R. R., 163-504; 
Davis v. R. R., 172-209; MecRary v. R. R., 174-563. Under Carmack amendment the carrier 
is required to issue a bill of lading, and the terms are uniform: Bryan v. R. R., 174-177. 
See, also, Uniform Bills of Lading, section 280 et seq. 

While railroad has the right to demand the bill of lading, the burden is on railroad to show 
failure to deliver for want of bill of lading: Jeans v. R. R., 164-224. A bill of lading re- 
quiring order of third person must have proper order or indorsement for delivery of goods: 
Killingsworth y. R. R., 171-47. Upon a bill of lading ‘‘order notify,’’ the consignor may 
claim the goods, if carried to wrong place: Hall v. R. R., 173-108. 
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Carrier is not liable on bill of lading issued when goods were not received: Bank v. R. R., 
175-415; but see Bills of Lading Act, section 304. 


STIPULATIONS AS TO VALUE. Bill of lading is prima facie evidence of actual value 
of property therein named: Gardner v. R. R., 127-293. Common carrier can make a valid 
agreement, fixing value of shipments, in case of loss by its negligence, if such agreements be 
reasonabie or based on valuable consideration, and it must clearly appear that such was the 
intention of parties, and burden to prove it is on the carrier: Ibid. 

Common carrier cannot by contract restrict liability for negligence, and limiting the value 
of property in a bill of lading will not prevent a recovery of the actual value: Gardner v. 
R. R., 127-293; Everett v. R. R., 138-68; Stringfield v. R. R., 152-125; Breeding Assn. v. 
R. B., 152-345; Kissenger v. Fitzgerald, 152-247; Harden v. R. R., 157-238; Stehli v. Express 
Co., 160-493; Kime v. R. R., 160-457; s. c., 156-451; Cooper v. R. R., 161-400; Horse Exchange 
vy. R. R., 171-65; Pendergraph v. Express Co., 178-344; Mule Co. v. R. R., 160-215, overruling 
Jones v. R. BR., 148-449, and Wins!ow v. R. R., 151-250. - 

The same rule was held to apply to interstate shipments in Mule Co. v. R. R., 160-215; 
Stehli v. Express Co., 160-493; but this was reversed in the first case in 238 U. S., 605, and 
the limitation recognized, Horse Exchange vy. R. R., 171-65. The common-law rule was restored 
by Cummins amendment: Bivens v. R. R., 176-414. 

Other stipulations held to be invalid: ‘‘Subject to delay,’’ Parker v. R. R., 133-335—‘‘at 
company’s convenience,’’ Whitehead v. R. R., 87-255—‘‘goods numbered or marked with 
initials,’’ MeGowan vy. R. R., 95-417. See Bills of Lading Act, section 303. 


STIPULATIONS AS TO NOTICE, ETC. Stipulation that notice of claim should be pre- 
sented within thirty days was held to be unreasonable and invalid: Watch Case Co. v. Express 
Co., 120-351; Cigar Co. v. Express Co., 120-348; Mfg. Co. v. R. R., 128-280; Deans v. R. R., 
152-171—but sixty days is reasonable, Ibid.—four months is reasonable, Forney v. R. R., 167- 
641; Culbreth v. R. R., 169-723. 

When the notice is reasonable, the plaintiff must show compliance: Smith v. R. R., 174- 
111—but such notice may be waived upon proof of actual knowledge, Kime v. R. R., 153-398, 
156-451, 160-464; Baldwin v. R. R., 170-12; Mewborn vy. R. R., 170-205; Horse Exchange v. 
R. R., 171-65; Schloss v. R. R., 171-350; Reynolds v. Express Co., 172-487. The amount of 
loss need not be specified in the notice: McRary v. R. R., 174-563. 

Under Cummins amendment to Carmack Act, in interstate shipments, notice is not necessary 
to a recovery when the loss occurs through negligence in transportation: Mann y. Transpor- 
tation Co., 176-104, changing the rule given in Bryan v. R. R., 174-177; Taft v. R. R., 174-211; 
MecRary v. R. R., 174-563. 

Stipulation that any claim for damage shall be adjusted before removal from station, and 
claim'therefor made in thirty days to ‘‘trace agent’’ of the carrier, is unreasonable: Cape- 
hart v. R. R., 81-438. But in shipment of livestock, a stipulation that written notice of claim 
for damage shall be given to carrier before property is removed is reasonable: Duvall v. 
R. R., 167-24. 

ACTION FOR DAMAGES AND PENALTY. Action for penalty and for injury or loss of 
property may be joined; and payment of loss does not discharge the penalty: Stationery Co. 
v. Express Co., 152-342; Rabon v. R. R., 149-59; Albritton v. R. R., 148-485; Robertson v. 
R. R., 148-323. 

When consignor and when consignee may sue as the party aggrieved: Myers v. R. R., 171- 
190; Bank v. R. R., 153-346; Buggy Co. v. R. R., 152-119; Gaskins v. R. R., 151-18; Box 
Factory v. R. R., 148-421. 

The plaintiff makes out a prima facie case by proof of shipment and loss or injury, and the 
carrier must show that it is not liable: Mitchell v. R. R., 124-236; Hinkle v. R. R., 126-932. 

The penalty is not an interference with interstate commerce: Jeans v. R. R., 164-224; Hock- 
field v. R. R., 150-419. Penalty cannot be enforced for nondelivery of an illegal shipment: 
Smith v. Express Co., 166-155. 


3519. Charging unreasonable freight rates misdemeanor. If any railroad com- 
pany doing business in this state shall charge, collect, demand or receive more 
than a fair and reasonable rate of toll or compensation for the transportation of 
freight of any description, or for the use and transportation of any railroad car 
upon its track or any of the branches thereof or upon any railroad in this state 
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which has the right, licerise or permission to use, operate or control the same, 
it shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be fined not less than five hundred nor more than five thousand dollars. 

Rey., s. 3768; 1899, c. 164, s. 12. 

See s. 3491 of this chapter for a similar provision relative to excessive passenger rates. 


3520. Allowing or accepting rebates or pooling freights misdemeanor. If 
any person shall be concerned in pooling freights or shall directly or indirectly 
allow or accept rebates on freights he shall be guilty of a misdemeanor, and upon 
conviction shall be fined not less than one thousand dollars or imprisoned not 
less than twelve months. 

Rey., s. 83762; Code, s. 1968; 1879, c. 237, s. 2. 

Section cited in Freight Discrimination Cases, 95-445. 


3521. Partial charges for partial deliveries. Whenever any freight of any 
kind shall be received by any common carrier in this state to be delivered to any 
consignee in this state, and a portion of the same shall not have been received at 
the place of destination, it shall not be lawful for the carrier to demand any part 
of the charges for freight or transportation due for such portion of the shipment 
as shall not have reached the place of destination. The carrier shall be required 
to deliver to the consignee such portion of the consignment as shall have been 
received upon the payment or tender of the freight charges due upon such por- 
tion. But nothing in this section shall be construed as interfering with, or 
depriving a consignor, or other person having authority, of his rights of stop- 
page in transitu. 

Rey., s. 2641; 1893, c. 495. 


3522. Placing cars for loading. Whenever any person, firm or corporation 
intending to ship freight makes a written application to any railroad company 
for cars to be loaded in ecarload lots with any kind of freight embraced in the 
tariffs of the company, stating in the application the character of the freight, 
the number of cars wanted, the station, depot, siding, wharf or boat-landing on 
the line of the company whence the shipment is to be moved, and its final destina- 
tion, the railroad company shall furnish the cars within four days from seven 
o'clock a.m., the day following such application. The application must be de- 
livered to the agent of the railroad company at the station at or nearest the point 
of shipment. Any railroad company failing to furnish the cars named in such 
written application shall be subject to a penalty of five dollars per car per day 
for each car not furnished, to be recovered by the person, firm or corporation 
making application: Provided, that the railroad company, before furnishing 
the cars upon such application, may require the person, firm or corporation apply- 
ing for the same. to deposit five dollars for each car so demanded at the time the 
application is made, which deposit of five dollars for each car may be retained 
by the said railroad company as a forfeit for trackage in case the car or cars are 
not loaded within forty-eight hours after notice of the placement of car or cars 
in accordance with demand: Provided, that the corporation commission may 
excuse from the penalties imposed by this section independent lines not owned, 
operated, or controlled by any other line or system when trackage is less than 
one hundred miles. 

1907, ¢.) 217, s. 3- 
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Carrier is entitled to reasonable notice when cars are to be placed for shipments: Futch y. 
R. R., 178-282. A written application by a shipper to a carrier for a freight car to be fur- 
nished within two days is not a compliance with rule 9 of the corporation commission: Mc- 
Duffie v. R. R., 145-397. Failure to make the application does not prevent liability for dam- 
ages, but only for penalty: Bell v. R. R., 163-180. 

A railroad company must furnish suitable cars for perishable goods accepted for shipment: 
McConnell v. R. R., 144-87; Forrester v. R. R., 147-553. 

Damages for failure to furnish cars for interstate shipment may be recovered in state court: 
Smart v. R. R., 173-650. 


3523. Baggage and freight to be carefully handled. All railroad and steam- 
boat companies shall handle with care all baggage and freights placed with them 
for transportation, and they shall be liable in damages for any and all injuries 
to the baggage or freight of persons from whom they have collected fare or 
charged freight, while the same is under their control. Upon proof of injury 
to baggage or freight in the possession or under the control of any such com- 
pany it shall be presumed that the injury was caused by the negligence of the 
company. 

Rev., s. 2624; 1897, c. 46. 


Common carrier cannot contract with passenger against loss of baggage by its negligence: 
Thomas v. R. R., 131-590; Cooper v. R. R., 161-400. 

Baggage is delivered and accepted when it is taken to the place where it is the custom to 
receive baggage, and notice is given to the person apparently in charge for the carrier: Wil- 
liams v. R. R., 155-260. Purchasing a ticket is not always necessary: Ibid. 

While obligation of carrier of passengers is limited to ordinary baggage, yet if it know- 
ingly permits passenger, either with or without payment of extra charge, to take articles as 
baggage which are not properly such, it will be liable for their loss or for damage to them, 
though it may have been without any fault: Trouser Co. v. R. R., 139-392. When baggage 
has arrived at destination and has been deposited at customary place of delivery and kept 
there sufficient time for passenger to claim and remove same, company’s liability as common 
carrier ceases, and it is thereafter liable only as warehouseman, and bound to use of ordinary 
care: Ibid. 

The carrier’s liability as insurer for baggage applies only when it is carried on same train 
with owner, unless the failure to carry it on such train is due to the fault of carrier; otherwise 
the carrier is liable only as gratuitous bailee: Perry v. R. R., 171-158; Kindley v. R. R., 
151-207. 


3524. Claims for loss of or damage to goods; filing and adjustment. Every 
claim for loss of or damage to property while in possession of a common carrier, 
including every express company, firm or corporation doing an express business 
within the state, shall be adjusted and paid within ninety days in ease of ship- 
ments wholly within the state, and within four months in case of shipments 
from without the state, after the filing of such claim with the agent of such ear- 
rier at the point of destination of such shipment, or point of delivery to another 
common carrier, by the consignee, or at the point of origin by the consignor, when 
it shall appear that the consignor was the owner of the shipment: Provided, that 
no such claim shall be filed until after the arrival of the shipment, or some part 
thereof, at the point of destination, or until after the lapse of a reasonable time 
for the arrival thereof. 

‘In every case such common carrier shall be liable for the amount of such loss 
or damage, together with interest thereon from the date of the filing of the claim 
therefor until the payment thereof. Failure to adjust and pay such claim within 
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the periods respectively herein prescribed shall subject each common carrier so 
failing to a penalty of fifty dollars for each and every such failure, to be recov- 
ered by any consignee aggrieved (or consignor, when it shall appear that the 
consignor was the owner of the property at the time of shipment and at the 
time of suit, and is, therefore, the party aggrieved), in any court of competent 
jurisdiction: Provided, that unless such consignee or consignor recover in such 
action the full amount claimed, no penalty shall be recovered, but only the actual 
amount of the loss or damage, with interest as aforesaid; and that no penalty 
shall be recoverable under the provisions of this section where claims have been 
filed by both the consignor and consignee, unless the time herein provided has 
elapsed after the withdrawal of one of the claims. 

Causes of action for the recovery of the possession of the property shipped, 
for loss or damage thereto, and for the penalties herein provided for, may be 
united in the same complaint. 

Rev., Ss. 2634; 1907, ¢. 988 ; 1911, ¢. 1389. 


FILING CLAIM. The purpose is to give the carrier notice of loss: Hinkle vy. R. R., 126- 
932. Demand for damages must be in writing: Thompson v. Express Co., 147-343—and must 
be filed within the time required, if that is reasonable, Phillips v. R. R., 172-86; Grocery Co. 
v. R. R., 170-241; Currie v. R. R., 156-432. It is sufficient if notice of claim is given to carrier 
causing loss: Aydlett v. R. R., 172-47—or to initial carrier, Gillikin v. R. R., 174-137. Burden 
is on defendant to show that claim was not filed or that it was excessive: Rabon v. R. R., 
149-59. 


PROCGF OF LOSS. By proving delivery to carrier for transportation and a loss or injury 
of the property the owner makes a prima facie case of negligence: Osborne v. R. R., 175-594; 
Everett v. R. R., 138-68; Hinkle v. R. R., 126-932; Mitchell v. R. R., 124-236—burden is then 
upon the carrier to show that liability does not exist, Ibid.; Mfg. Co. v. R. R., 121-514. 


CONNECTING CARRIERS. Where carrier accepts goods for transportation, in absence of 
a special contract, it assumes duty of safely carrying, within a reasonable time, the goods to 
the end of its line, and delivering them in like condition to connecting carrier: Meredith v. 
R. R., 137-478; Knott v. R. BR., 98-73; Lindley v. R. R., 88-547. 

Among connecting lines of railway, that one in whose hands goods are found damaged is 
presumed to have caused the damage, and burden is upon it to rebut presumption: Mfg. Co. 
v. R. R., 128-280; Mfg. Co. v. R. R., 121-514; Meredith v. R. R., 137-478; Everett v. R. R., 
138-68; Mitchell v. R. R., 124-236; Boss v. R. R., 156-70. Upon proof that any carrier on 
the route received the goods in good condition, the burden is upon such carrier to show delivery 
in same condition to the next carrier or to consignee: Lyon v. R. R., 165-143; Meredith vy. 
R. R., 137-478; Mitchell v. R. R., 124-236; Beville v. R. R., 159-227. Liability of initial and 
connecting carriers for failure to furnish suitable cars: Lucas vy. R. R., 165-264; Kime v. 
R. R., 160-457. 

What is sufficient evidence in case of connecting carriers, see Mfg. Co. v. R. R., 128-280; 
Knott v. R. R., 98-73. 

Where two or more common carriers unite in forming an association creating a through line 
for transportation of freight, with through bills of lading, freight charges to be divided accord- 
ing to the respective mileage of the companies, they become copartnership and each line is 
liable for any damage resulting on any part of through line, notwithstanding a provision in 
the bill of lading that each company shall be liable only for loss or damage occurring on its 
own line: Rocky Mount Mills v. R. R., 119-693. 

Liability of initial and connecting carriers in interstate shipments: Trading Co. v. R. R., 
178-175; Paper Box Co. v. R. R., 177-351; Price v. R. R., 173-394; Aydlett v. R. R., 172-47; 
Mewborn v. R. R., 170-205; Brinson v. R. R., 169-425. 


ACTION FOR DAMAGES AND PENALTY. Under usual conditions, the owner .must 
receive the goods in the damaged condition, unless it amounts to a total loss, and hold the 
carrier liable for the loss: Wilkins v. R. R., 160-54. The penalty is not dependent upon the 
value of property lost: Sumrell v. R. R., 152-269. 
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Penalty may be recovered by the real owner, though shipment was in name of his agent: 
Horton y. R. R., 170-383. The assignee of the consignee may be entitled to damages for loss, 
but not to the penalty: Grocery Co. v. R. R., 170-241. 

Penalty undér this section cannot apply to interstate shipments: Morphis v. Express Co., 
167-139; Jeans v. R. R., 164-224. 


3525. Existing remedies to continue. The preceding section shall not deprive 
any consignee of any rights or remedies now existing against common carriers in 
regard to freight charges or claims for loss or damage to freight, but shall be 
deemed and held as creating an additional liability upon such common carriers. 

Rev., s. 2685; 1905, c. 330, s. 5. 

Common-law remedies against common carriers exist in addition to that given in sections 
3524, 3516: Parker v. R. R., 133-335; Meredith vy. R. R., 137-478; Bell v. R. R., 163-180. 

Person who has sustained injuries by reason of failure of railroad company to provide proper 
means of transportation or operate its trains as required by statute may bring an action on 
contract, or in tort, independent of statute: Purcell v. R. R., 108-414; Peanut Co. v. R. R., 
155-148. 

Liability of carrier as insurer continues unless restricted by special contract: McConnell 
v. R. R., 163-504. Action for damages for loss of potatoes by freezing: Bivens v. R. R., 
176-414—for injury to shipment of livestock, Teeter v. Express Co., 172-616—for failure to 
provide proper means for loading and unloading livestock, Meeder v. R. R., 173-70—for delay 
in shipment, Bell v. R. R., 163-180; Branch v. R. R., 88-570; Foard v. R. R., 53-235. 

Consignee cannot refuse to accept goods and sue for value, unless there is a total loss: 
Whittington v. R. R., 172-501; Holloman y. R. R., 172-372; Wilkins v. R. R., 160-54. 

Liability of carrier changes to that of warehouseman when goods arrive, notice is given to 
consignee, and a reasonable time allowed to take them away: Poythress vy. R. R., 148-391. 


3526. Carrier’s right against prior carrier. Any common carrier, upon com- 
plying with the provisions of the two preceding sections, shall have all the rights 
and remedies herein provided for against a common carrier from which it 
receives the freight in question. 

Rev., S..2636; 1905, c. 330) s. 3. 


3527. Regulation of demurrage. No railroad or other transportation com- 
pany doing business in the state shall make any charge on account of demur- 
rage while a car, whether the same be a refrigerator car or not, is being loaded 
for shipment, until it has remained at the place of loading for forty-eight hours 
from the time it has been so placed; but the corporation commission may change 
this provision, if it considers it unreasonable, under the power vested in it under 
the chapter Corporation Commission, to make regulations as to demurrage and 
the loading of cars. 

Ex. Sess. 19138, c. 55. 


3528. Shipment of livestock on Scuppernong river regulated; violation of 
regulations misdemeanor. If any transportation company or common carrier 
shall receive livestock for shipment at any of the landings or shipping points on 
Scuppernong river, Columbia excepted, between the hours of sunset and sunrise, 
or shall during the time any livestock may be held for shipment at any landing 
or shipping point on such river, Columbia excepted, fail to keep the same in a 
covered pound or inclosure, supplied with necessary food and drinking water, 
and at all times in full view of the public, such transportation company, common 
carrier, or the agent of either, shall be guilty of a misdemeanor, and upon convic- 
tion shall be fined or imprisoned, or both, at the discretion of the court. 

Rey., s. 3675; 1908, c. 283. 


See State v. R. R., 141-846. 
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3529. Carload shipments of watermelons regulated; violation of regulations 
misdemeanor. It shall be the duty of all common carriers to furnish the weights 
of all earload shipments of watermelons originating within the state to the ship- 
pers thereof within forty-eight hours after receipt of the same. Any common car- 
rier violating the provisions of this section shall upon conviction be fined ten 
dollars for each offense. 

Ex. Sess. 1913, c. 68. 


3530. Express companies to settle promptly for cash-on-delivery shipments; 
penaity. Kvery express company which shall fail to make settlement with the 
consignor of a cash-on-delivery shipment, either by payment of the moneys stipu- 
lated to be collected upon the delivery of the articles so shipped or by the return 
to such consignor of the article so shipped, within twenty days after demand 
made by the consignor and payment or tender of payment by him of the lawful 
charges for transportation, shall forfeit and pay to such consignor a penalty of 
twenty-five dollars, where the value of the shipment is twenty-five dollars or less, 
and, where the value of the shipment is over twenty-five dollars, a penalty equal 
to the value of the shipment; the penalty not to exceed fifty dollars in any case: 
Provided, no penalty shall be collectible where the shipments, through no act of 
negligence of the company, is burned, stolen or otherwise destroyed: Provided 
further, that the penalties here named shall not be in derogation of any right the 
consignor may now have to recover of the company damages for the loss of any 
cash-on-delivery shipment or for negligent delay in handling the same. 

1909, c. 866. 


3531. Failure to place name on produce shipped misdemeanor. Any person, 
firm or corporation selling or offering for sale or consignment any barrel, crate, 
box, case, package or other receptacle containing any berries, fruit, melons, 
potatoes, vegetables, truck or other produce of any kind whatsoever, to be shipped 
to any point within or without the state of North Carolina, without the true 
name of the grower or packer either written, printed, stamped or otherwise 
placed thereon in distinct and legible characters, shall be guilty of a misde- 
meanor and shall be fined not exceeding fifty dollars or imprisoned not exceeding 
thirty days: Provided, that this section shall not apply to railroads, express com- 
panies and other transportation companies selling or offering for sale, for trans- 
portation or storage charges or any other charges accruing to such railroads, 
express companies or other transportation companies, any barrel, crate, box, 
ease, package, or other receptacle containing berries, fruit, melons, potatoes, 
vegetables, truck or other produce. 

1915, c. 198. 


3532. Unclaimed freight to be sold. Every railroad, steamboat, express or 
other transportation company which shall have had unclaimed freight, not 
perishable, in its possession for a period of six months, may proceed to sell the 
same at public auction, and out of the proceeds may retain the charges of trans- 
portation and storage of such freight and the expenses of the advertisement and 
sale thereof; but no such sale shall be made until the expiration of four weeks 
from the first publication of notice of such sale in a state paper and also in a 
newspaper published at or nearest the place at which such freight was directed 
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to be left, and also at the place where such sale is to take place. The expenses 

incurred for advertising shall be a lien upon such freight in a ratable propor- 

tion according to the value of each article, package or parcel, if more than one. 
Rev., s. 2637; Code, s. 1985; 1871-2, c. 188, s. 48. 


Since this remedy is provided, the carrier may charge storage only for such time as may be 
reasonably necessary to proceed under this section: R. R. v. Iron Works, 172-188. It applies 
to interstate and intrastate shipments: Ibid. Storage charges are allowed for service ren- 
dered in taking care of the goods, and carrier may retain the goods to enforce payment: 
Holloman v. R. R., 172-372. 


3533. Sale of unclaimed perishable freight. In case such unclaimed freight 
shall in its nature be perishable, then the same may be sold as soon as it can be, 
on giving the notice required in the preceding section, after its receipt at the 
place where it was directed to be left. 

Rey., s. 2638; Code, s. 1986; 1871-2, c. 188, s. 49. 


3534. Funds from unclaimed freight to be paid to state university. Such rail- 
road, steamboat, express or other transportation company shall make an entry 
of the balance of the proceeds of the sale, if any, of each parcel of freight owned 
by or consigned to the same person, as near as can be ascertained, and at any 
time within five years thereafter shall refund any surplus so retained to the 
owner of such freight, his heirs or assigns, on satisfactory proof of such owner- 
ship ; if no person shall claim the surplus within five years, such surplus shall be 
paid to the state university. 

Rey., s. 2639; Code, s. 1987; 1871-2, c. 188, s. 50. 


Art. 12. Street anp INTERURBAN RarILways 


3535. May build and maintain water-power plants. Where any street or inter- 
urban railway company owns lands on one or both sides of a stream which can be 
used in developing a water-power, and desires to erect and maintain a water- 
power plant for the purpose of generating electricity to be used in operating such 
railway, then such railway company shall have the power to erect, maintain and 
operate such water-power plant for such purpose, and may build, maintain and 
operate any and all dams, ponds, canals, bridges, ferries, aqueducts, flumes, 
water-ways, wasteways, reservoirs, and all works, machinery, houses, shops and 
buildings necessary for the use and operation of a water-power plant for generat- 
ing electricity. Whenever such company shall not own the entire water-front, 
or all of the lands, water rights, or other easements necessary to be used in fully 
developing such water-power, it shall have the power to acquire any other lands, 
water rights or easements which may be needed to fully develop such water- 
power ; and if the company cannot agree with the owners for the purchase of such 
lands, water rights or other easements, the same may be condemned by the rail- 
way company for that purpose, and the procedure shall be the same as that pro- 
vided for the condemnation of lands for railroads: Provided, that no dwelling- 
house, yard, garden, orchard or burial-ground shall be condemned for such 
purpose: Provided further, that such company shall not have the power to con- 
demn any water-power, right or property of any person, firm or corporation 
engaged in the actual service of the general public, where such power, right or 
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property is being used or held to be used or to be developed for use in connec- 
tion with or in addition to any power actually used by such person, firm or corpora- 
tion serving the general public. Any surplus electric power generated by any 
plant erected under the provisions of this section may be sold by such company 
upon reasonable terms. 

1907, c. 802; 1913, c. 94. 

For construction of section, see R. R. v. Oates, 164-167; R. R. v. Light and Power Co., 169- 
471; s. e, 171-314. 


3536. Separate accommodations for different races; failure to provide misde- 
meanor. All street, interurban and suburban railway companies, engaged as 
common carriers in the transportation of passengers for hire in the state of 
North Carolina, shall provide and set apart so much of the front portion of 
each car operated by them as shall be necessary, for occupation by the white 
passengers therein, and shall likewise provide and set apart so much of the rear 
part of such car as shall be necessary, for occupation by the colored passengers 
therein, and shall require as far as practicable the white and colored passengers 
to occupy the respective parts of such car so set apart for each of them. The pro- 
visions of this section shall not apply to nurses or attendants of children or of 
the sick or infirm of a different race, while in attendance upon such children or 
such sick or infirm persons. Any officer, agent or other employee of any street 
railway company who shall willfully violate the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction shall be fined or imprisoned 
in the discretion of the court. 

190 Re. SHO ESS fone LOSE, Shle 


3537. Passengers to take certain seats; violation of requirement misdemeanor. 
Any white person entering a street-car for the purpose of becoming a passenger 
therein shall, if necessary to carry out the purposes of the preceding section, 
occupy the first vacant seat or unoccupied space in the aisle nearest the front of 
the car, and any colored person entering such car for a like purpose shall occupy 
the first vacant seat or unoccupied space in the aisle nearest the rear end of the 
ear: Provided, however, that no contiguous seats on the same bench shall be 
occupied by white and colored passengers at the same time unless or until all of 
the other seats in the car shall be occupied. Any person willfully violating the 
provisions of this section shall be guilty of a misdemeanor, and upon conviction 
shall be fined not more than fifty dollars or imprisoned not exceeding thirty 
days. He may also be ejected from the car by the conductor and other agent 
or agents charged with the operation of such car, who are hereby invested with 
police powers to carry out the provisions of this section. 

LOOT IC. SoU. SS) 2a 0: 


3538. No liability for mistake in assigning passenger to wrong seat. No street, 
suburban or interurban railway company, its agents, servants or employees, shall 
be liable to any person on account of any mistake in the designation of any passen- 
ger to a seat or part of a car set apart for passengers of the other race. 

1907, ¢c. 850, s. 8. 


3539. Misconduct on car; riding on front platform misdemeanor. It shall be 
unlawful for any passenger to expectorate upon the floor or any other part of 
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any street-car, or to use, while thereon, any loud, profane or indecent language, 
or to make any insulting or disparaging remark to or about any other passenger 
or person thereon within his or her hearing. It shall likewise be unlawful for 
any passenger to stand willfully upon the front platform, fender, bumper, run- 
ning-board or steps of such car while the same is in motion, whether such pas- 
senger has or has not paid the usual fare for riding on such car. Any person 
willfully violating any of the provisions of this section shall be guilty of a mis- 
demeanor, and upon conviction shall be fined not more than fifty dollars or 
imprisoned not exceeding thirty days. He may also be ejected from the car 
by the conductor and other agent or agents charged with the operation of such 
car, who are hereby invested with police powers to carry out the provisions of 
this section. 
190 (aC SOU MSS -noslOs 


3540. Passenger riding on rear platform assumes risk; copies of section to 
be posted. Any passenger who shall ride upon the rear platform of any street- 
car in motion, when there is room for such passenger either to sit or stand inside 
the car, shall be deemed to have assumed all the risks of being injured while so 
riding, as the result of any act of the street-car company: Provided, that such 
company shall make it appear that such passenger would not have been injured 
had he been on the inside of said car: Provided further, that before any street, 
interurban or suburban railway shall be allowed to invoke the provisions of this. 
section it shall have copies thereof printed and framed and one copy hung in 
each end of all cars operated on its lines, and shall further have a placard hung 
in a conspicuous place on the rear of such cars, which shall read as follows: 
‘‘Passengers are warned not to ride on this platform,’’ and a placard hung on 
each side of open ears in a conspicuous place, which shall read as follows: ‘‘ Pas- 
sengers are warned not to ride on the running-board.’’ 

1907, ce. 850, s. 4. 


3541. Street-cars to have vestibule fronts; failure to provide them misde- 
meanor. All street passenger railway companies shall use vestibule fronts, of 
frontage not less than four feet, on all passenger cars run by them on their lines 
during the latter half of the month of November and during the months of 
December, January, February and March of each year: Provided, that such com- 
panies shall not be required to close the sides of the vestibules: Provided fur- 
ther, that such companies may use cars without vestibule fronts in cases of tem- 
porary emergency in suitable weather, not to exceed four days in any one month 
within the period herein prescribed for the use of vestibule fronts. The cor- 
poration commission is hereby authorized to make exemptions from the provi- 
sions of this section in cases where in their judgment the enforcement of this 
section is unnecessary. Any such company that shall refuse or fail to comply 
with the provisions of this section shall be guilty of a misdemeanor and shall be 
subject to a fine of not less than ten dollars nor more than one hundred dollars 
for each day of such refusal or failure. 

Rey., ss. 2615, 3800; 1901, ¢c. 743. 

Street cars must use every reasonable precaution to protect passengers in getting on and off 
the cars: Wood vy. Public Corp., 174-697. A violation of this section does not render the 


carrier liable unless some causal connection with the injury is shown: Rich v. Electric Co., 
152-689. 
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3542. Street-cars to have fenders; failure to provide them misdemeanor. All 
street passenger railway companies shall use practical fenders in front of all 
passenger cars run by them. The corporation commission is hereby authorized 
to make exemptions from the provisions of this section in cases where in their 
judgment the enforcement of this section is unnecessary. Any such company 
that shall refuse or fail to comply with the provisions of this section shall be 
guilty of a misdemeanor and shall be subject to a fine of not less than ten dollars 
nor more than one hundred dollars for each day of such refusal or failure. 

Rey., ss. 2616, 3801; 1901, c. 743, s. 2. 


Failure to provide fenders, as required by this section, is negligence: Smith v. Hlectric Co., 
173-489; Ingle v. Power Co., 172-751; Smith y. R. R., 162-30; Henderson y. Traction Co., 
132-779. 

In an action for killing of dog by street car, it is not competent to show condition of fenders 
on particular cars other than the one by which dog was killed, it being shown that fenders 
were different on different cars: Moore v. Electric Co., 136-554. 

A statute which requires all street railway companies to put fenders in front of cars and 
provides that corporation commission may ‘‘make exemptions’’ does not authorize an exemp- 
tion of all street railway companies, as this amounts to a suspension of statute: Henderson v. 
Traction Co., 132-779. 
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CHAPTER 68 


REGISTER OF DEEDS 

ART. 1. THE OFFICE. 

3548. Election and term of office. 

3544. Oath of office. 

3545. Bond required. 

3546. Vacancy in office. 

3547. Deputies may be appointed. 

3548. Office at courthouse. 

3549. Attendance at office. 

3550. Official seal. 


ArT. 2. THE DUTIES. 


3551. Apply to clerk for instruments for registration. 


3552. Failure of clerk to deliver papers. 


3553. Registration of instruments. 

3554. Certify and register copies. 

3555. Liability for failure to register. 

3556. Papers filed alphabetically. 

3557. Transcribe and index books. 

3558. Number of survey in grants registered. 

3559. Certificate of survey registered. 

3560. ‘General index kept. 

3561. Index and cross-index of registered instruments. 
3562. Clerk to board of commissioners. 

8563. Notices to certain officers served by mail. 

3564. Make out tax lists. 

3565. Keep list of statutes authorizing special tax. 
3566. Duties unperformed at expiration of term. 

3567. Register of deeds failing to discharge duties; penalty. 


Art. 1. Tur OFrricr 


3543. Election and term of office. In each county there shall be elected bien- 
nially by the qualified voters thereof, as provided for the election of members 
of the general assembly, a register of deeds. 

tev., S.2650> Const., sArt. Vil, $341. 

The office of register of deeds is constitutional, but the duties are statutory, and the legis- 


lature may, within reasonable limits, change the duties and diminish the emoluments of the 
office, if the public welfare requires it: Fortune v. Comrs., 140-322. 


3544. Oath of office. The register of deeds shall take the oath of office on the 
first Monday of December next after his election, before the board of county 
commissioners. 

Rey., Ss. 2652; Code, s.8647; 1868, ¢ 35; s. 25 1876-7,) ec; 276,7s. 5: 

For form of oath see section 3199. 


3545. Bond required. Every register of deeds shall give bond with sufficient 
surety, to be approved by the board of county commissioners, in a sum not 
exceeding ten thousand dollars, payable to the state, and conditioned for the 
safe keeping of the books and records, and for the faithful discharge of the duties 
of his office, and shall renew his bond annually on the first Monday in December. 

Rev., s. 301; Code, s. 8648; 1868, c. 35, s. 3; 1876-7, c. 276, s. 5; 1899, c. 54, s. 52. 

Bond in Dare county, $8,000. 1907, c. 75. 

THE BOND. Proper construction of condition in bond; see Kivett v. Young, 106-567, and 


eases there cited; also, Cole v. Patterson, 97-365; Joyner v. Roberts, 112-111. Failing to give 
bond, office vacated: Cole v. Patterson, 97-360. 
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ACTIONS ON THE BOND. For wrongly issuing marriage license: Furr v. Johnson, 140- 
157; Joyner y. Roberts, 112-111; also see under section 2503. For failing to properly index 
recorded mortgage: Daniel v. Grizzard, 117-105. For wrongly recording amount in a mort- 
gage: Kivett v. Young, 106-567. For actions on official bonds generally, see sections 354 
and 356. . 


3546. Vacancy in office. When a vacancy occurs from any cause in the office 
of register of deeds, the board of county commissioners shall fill such vacancy 
by the appointment of a successor for the unexpired term, who shall qualify and 
give bond as required by law. 

Rey., s. 2651; Code, s. 3649; 1868, c. 35, s. 4. 

See, also, section 1297. 


3547. Deputies may be appointed. The registers of deeds of the several coun- 
ties in this state are hereby authorized and empowered to appoint deputies, whose 
acts as such shall be valid and for which the registers of deeds shall officially be 
responsible. They shall file the certificate of the appointment of the deputy in 
the office of the clerk of the superior court, who shall record the same. 

1909, ‘c. 628, s. 1. 


For special acts for the appointment of deputies in certain counties, see Dare, 1907, 
e. 893; Durham, 1909, ec. 91; Person, 1909, c. 546. 


3548. Office at courthouse. The register shall keep his office at the courthouse 
unless the board of county commissioners shall deem it impracticable. 
Rey., s. 2653; Code, s. 3650; 1868, c. 35, s. 5. 


3549. Attendance at office. The board of county commissioners may fix by 
order, to be entered on their records, what days of each week, and at what hours of 
each day, the register of deeds shall attend at his office in person or by deputy, 
and he shall give his attendance accordingly. 

Rev., s. 2654; Code, s. 3651; 1868, c. 35, s. 6. 

Register of deeds should permit all persons to inspect the records committed to his custody, 


but he is not required, without the payment of proper fees, to allow any one to make copies 
or abstracts therefrom: Newton v. Fisher, 98-20. 


3550. Official seal. The office of register of deeds for every county in the state 
shall have and use an official seal, which seal shall be provided by the county 
commissioners of the several counties, and shall be of the same size and design as 
the seals now used by the clerk of the superior court, with the words ‘‘ Office of 
Register of Deeds,’’ the name of the county and the letters ‘‘North Carolina’’ 
surrounding the figures. 

Rey., s. 2649; 1898, c. 119, s. 1. 


Art. 2. Tur Dortes 


3551. Apply to clerk for instruments for registration. The register of deeds 
shall at least once a week apply to the clerk of the superior court of his county 
for all instruments of writing admitted to probate, and then remaining in the 
office of such clerk for registration, and also for all fees for registration due 
thereon ; which fees the clerk of the superior court shall receive for the register. 

Rev., s. 2655; Code, s. 3652; 1868, c. 35, s. 7. 
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3552. Failure of clerk to deliver papers. In case the clerk fails to deliver 
such instruments of writing, and pay over such fees as are prescribed in the 
preceding section, on application of the register, the clerk shall forfeit and pay 
to the register one hundred dollars for every such failure; for which sum judg- 
ment may be entered at any time by the judge of the superior court, on motion 
in behalf of the register, on a notice of ten days thereof to the clerk. 

Rey., s. 2656; Code, s. 3653 ; 1868, ¢. 35, s. 8. 


3553. Registration of instruments. The register of deeds shall register all 
instruments in writing delivered to him for registration within twenty days after 
such delivery, except mortgages and deeds in trust, or other instruments made 
to secure the payment of money, which he shall register forthwith after delivery 
to him. He shall indorse on each deed in trust and mortgage the day on which 
it is presented to him for registration, and such indorsement shall be entered on 
his books and form a part of the registration, and he shall register such deeds 
in trust and mortgages in the order of time in which they are presented to him. 

Rev., s. 2658; Code, s. 8654; R. C.. c. 37, s. 23; 1868, ce. 35, s. 9. 


As to registration of deeds, contracts to convey, and leases of land, see sections 3308, 3309— 
of mortgages and deeds of trust, see section 3311—of conditional sales of personal property, 
see section 3312—of conditional sales of railroad property, see section 3313—of marriage set- 
tlements and other marriage contracts, see section 3314—of deeds of gift, see section 3315— 
of powers of attorney, see section 3317—of certified copies of any deed or writing which is 
required or allowed to be registered, see section 3319. For registration of deeds as notice to 
the world, see annotations under section 3309. 

The reason for the enactment of this section was the insufficiency of the old law: Moore 
v. Ragland, 74-348. 

A deed may be registered at any time after probate and order made for registration: Sellers 
v. Sellers, 98-13—there being no limitation as to time: Hallyburton v. Slagle, 130-484; Brown 
v. Hutchinson, 155-205. 

Certificates of registration made by registers of deeds are prima facie evidence of the facts 
therein recited: Sellers v. Sellers, 98-13. 

Registration hereunder means-a registration complete and perfect, so that it may serve all 
the purposes of the law in protecting the rights of parties directly interested and give notice 
truly to the public: Kivett v. Young, 106-570. A register of deeds has the power and it is his 
duty to correct any error he may have made in the registration of a deed, either by inserting 
any omitted matter or by a reregistration of the entire instrument: NSellers v. Sellers, 98-13; 
Brown yv. Hutchinson, 155-205. 

The filing of a deed for registration has the effect of registration: Smith vy. Lumber Co., 
144-47; Davis v. Whitaker, 114-280; Glanton v. Jacobs, 117-428, and cases cited on page 429. 
See below as to indexing. A paper is filed for registration when it is delivered to the register 
and received by him for that purpose: Power Co. v. Power Co., 175-668—but a delivery to the 
register outside of his office is not sufficient until he returns and makes proper entry in his 
office, McHan v. Dorsey, 173-694. Register need not mark deed filed for registration until his 
fees are paid: Cunninggim vy. Peterson, 109-33—-and where he holds instrument until such 
fees are paid and on the day they are paid marks it filed as of the day it was first handed 
to him, it only operates as notice from the day the fees were paid and the endorsement actually 
made, Ibid. Such endorsement is not essential to registration, and when made is not conclu- 
sive but only prima facie evidence of the facts therein recited: Ibid. 

Where register received a deed of trust and, without noting the time of filing thereon, forth- 
with began registering same, and two hours afterward an execution was levied upon the prop- 
erty conveyed: Held, that the time of filing could be proved by parol, and it had priority over 
the levy: Metts v. Bright, 20-311. 

Where deed was delivered to register at 10 o’clock a. m., December 20, 1866, and was actu- 
ally registered January 28, 1867, and the summons for the garnishee was left at his residence 
at 8 o’clock a. m., December 20, 1866, but not actually received by him until the evening of 
that day: Held, that the lien under the deed had priority: Parker v. Scott, 64-118. 
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Indexing and cross-indexing are essential to the registration of a deed: Mfg. Co. v. Hester, 
177-609; Fowle v. Ham, 176-12; Ely v. Norman, 175-294, overruling Davis v. Whitaker, 114- 
280, that filmg for registration is sufficient. Register is liable for failure to index and cross- 
index an instrument: Mfg. Co. v. Hester, 177-609. 


ERRORS IN REGISTRATION HELD NOT TO INVALIDATE. Registration in which 
names of the parties were wrongly recorded in premises and in description of property, but 
otherwise regular, was held good: Royster v. Lane, 118-156. A registry is not void because 
of clerical mistake made in transcribing, which does not affect the sense and the provision as 
to amount secured, description of property, etc., or obscure the meaning of the instrument: 
Ibid. 

Where, in the registration, no signatures to the instrument were copied by the register, but 
names of the parties appeared in the body of the instrument and in the acknowledgment as 
copied, registration is valid: Smith vy. Lumber Co., 144-47. 

Where register failed to copy the seal attached to the signature to the instrument it does 
not invalidate the registry, if the fact that a seal was affixed appears in the body thereof: 
Broadwell v. Morgan, 142-475; Heath v. Cotton Mills, 115-202; Power Co. v. Power Co., 168- 
219; Edwards v. Supply Co., 150-173. 


3554. Certify and register copies. When a deed, mortgage, or other convey- 
ance conveying real estate situate in two or more counties is presented for regis- 
tration duly probated and a copy thereof is presented with the same, the register 
shall compare the copy with the original, and if it be a true copy thereof he 
shall certify the same, and thereupon the register shall endorse the original deed 
or conveyance as duly registered in his county, designating the book in which 
the same is registered, and deliver the original deed to the party entitled thereto 
and register the same from the certified copy thereof to be retained by him for 
that purpose. 

Rey., s. 2657; 1899, ¢. 302. 


3555. Liability for failure to register. In case of his failure to register any 
deed or other instrument within the time and in the manner required by the 
preceding section, the register shal] be liable, in an action on his official bond, to 
the party injured by such delay. 

Rey., s. 2659; Code, s. 8660; 1868, c. 35, s. 10. 


For bond and liabilities thereon, see section 3545. The registration of a deed is presumed 
to be correct: Cochran v. Improvement Co., 127-386. Liability for wrongly recording amount 
in a mortgage: Kivett v. Young, 106-567. 

Under section 461, an action for a penalty against a register of deeds and the surety on his 
official bond abates by the death of the officer: Wallace v. McPherson, 139-297. 


3556. Papers filed alphabetically. The register shall keep in files alphabetically 
labeled all original instruments delivered to him for registration, and on applica- 
tion for such originals by any person entitled to their custody, he shall deliver 
the same. 

Rev., s. 2660; Code, s. 3661; 1868, c. 35, s. 11. 


3557. Transcribe and index books. The board of county commissioners, when 
they deem it necessary, may direct the register of deeds to transcribe and index 
such of the books in the register’s office as from decay or other cause may require 
to be transcribed and indexed. They may allow him such compensation at the 
expense of the county for this work as they think just. The books when so 
transcribed and approved by the board shall be public records as the original 
books, and copies therefrom may be certified accordingly. 

Rev., s. 2661; Code, s. 3662; 1868, c. 35, s. 12. 
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3558. Number of survey in grants registered. The register of deeds in each 
county in this state, when grants have been registered without the number of 
tract or survey, shall place in the registration of the grants the number of the 
tract or survey, when the same shall be furnished him by the grantee or other 
person; and in registering any grant he shall register the number of the tract 
or survey. 

Rev., s. 2662; 1889, c. 522, s. 2. 

For requirement to register surveys, see State Lands, s. 7570. 


3559. Certificate of survey registered. It shall be the duty of the register of 
deeds in each county, when any grant is presented for registration with a certifi- 
cate of survey attached, to register such certificate of survey, together with all 
indorsemenis thereon, together with said grant, and a record of any certificate of 
survey so made shall be read in evidence in any action or proceeding: Provided, 
the failure to register such certificate of survey shall not invalidate the regis- 
tration of the grant. 

Rev., s. 2663; 1905, ¢. 243. 


3560. General index kept. The board of county commissioners, at the expense 
of the county, shall cause to be made and consolidated into one book a general 
index of all the deeds and other documents in the register’s office, and the 
register shall afterwards keep up such index without any additional compen- 
sation. 

Rey., s. 2664; Code, s. 3663; 1868, c. 35, s. 13. 


3561. Index and cross-index of registered instruments. The register of deeds 
shall provide and keep in his office full and complete alphabetical indexes 
of the names of the parties to all liens, grants, deeds, mortgages, bonds and 
other instruments of writing required or authorized to be registered; such 
indexes to be kept in well-bound books, and shill state in full the names of all the 
parties, whether grantors, grantees, vendors, vendees, obligors or obligees, and 
shall be indexed and ecross-indexed, within twenty-four hours after registering 
any instrument, so as to show the name of each party under the appropriate 
letter of the alphabet; and reference shall be made, opposite each name, to the 
page, title or number of the book in which is registered any instrument. A vio- 
lation of this section shall be a misdemeanor. 

Rey., ss. 2665, 3600; Code, s. 8664; 1899, ec. 501; 1876-7, ce. 93, s. 1. 


The register is liable on his bond for failure to index and cross-index an instrument: Mfg. 
Co. v. Hester, 177-609; Daniel v. Grizzard, 117-105—but such failure must be the proximate 
cause of loss to the claimant: Mfg. Co. v. Hester, 177-609. 

Section construed in Davis v. Whitaker, 114-280, which has been overruled in Ely y. Nor- 
man, 175-294; Fowle v. Ham, 176-12; Mfg. Co. v. Hester, 177-609. Surveys to be indexed, see 
section 7570. 


3562. Clerk to board of commissioners. The register of deeds is ex officio clerk 
of the board of county commissioners, and as such shall perform the duties. 
imposed by law or by order of the said board. 

Rey., s. 2666; Code, s. 3656; 1868, c. 35, s. 15; Const., Art. VII, s. 2. 

For duty in regard to official reports, see section 957. For general duty as clerk of board, 
see sections 1309-1311. 

This is not a separate office, but a part of the duties of the register: State vy. George, 157- 
602. See sections 7930-7932. 
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3563. Notices to certain officers served by mail. The register of deeds shall 
serve by mail all notices issued by the board of county commissioners to justices 
of the peace, road overseers and school committeemen, in lieu of the service by 
the sheriff, and shall receive as his compensation his actual expenses for mail- 
ing, and nothing more. 

Rey., s. 2667 ; Code, s. 8657; 1879, c. 328, ss. 1, 3. 


3564. Make out tax lists. The register shall make out the tax lists as directed 
by law, under the supervision of the board of county commissioners. 

Rev., s. 2668; Code, s. 8658; 1868, c. 35, s. 16. 

See sections 7930-7932. 


3565. Keep list of statutes authorizing special tax. The register of deeds in 
each county, or the auditor in those counties having county auditors, must keep 
on file and subject to inspection by the public a list of the statutes authoriz- 
ing a special tax levy in their respective counties, showing the year in which 
such special tax levy was authorized by the general assembly of North Carolina 
and the chapter of the public laws containing the authority for such special levy. 
Upon payment of a fee of one dollar the register of deeds or county auditor 
shall furnish to any one making application therefor a certified copy of said 
list of statutes. 

OMe rela. 


3566. Duties unperformed at expiration of term. Whenever, upon the termina- 
tion for any cause of the term of office of the register of deeds, it appears that 
he has failed to perform any of the duties of his office, the board of commis- 
sioners shall cause the same to be performed by another person or the successor 
of any such defaulting register. Such person or successor shall receive for his 
compensation the fees allowed for such services, and if any portion of the com- 
pensation has been paid to such defaulting register, the same may be recovered 
by the board of county commissioners, by suit on his official bond, for the benefit 
of the county or person injured thereby. 

Rey., s. 2669; Code, s. 8655; 1868, c. 35, s. 14. 


3567. Register of deeds failing to discharge duties; penalty. If any register 
of deeds fails to perform any of the duties imposed or authorized by law, he 
shall be guilty of a misdemeanor, and besides other punishments at the discre- 
tion of the court, he shall be removed from office. 

Rey., s. 3599; Code, s. 3659; 1868, c. 35, s. 18. 

Register is not liable under this section for issuing marriage license when one of parties is 
under eighteen: State v. Snuggs, 85-541. Compare Holt v. McLean, 75-347. 


For duty of register of deeds to issue license to threshers of wheat, to require reports 
therefrom, and to make reports to commissioner of agriculture, see Commerce and Business 
in the State, Art. 2. 

Failure to perform duty a misdemeanor, section 4384. Entry-taker ex officio, section 7553. 
Duty as to strays, section 3951 et seq. Duties in regard to marriage license, sections 2503- 
2505. Duty in regard to mortgage given by clerk of superior court in lieu of bond, section 349. 
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CHAPTER 69 


RELIGIOUS SOCIETIES 


3568. Trustees may be appointed and removed. 

3569. Trustees may hold property. 

3570. Title to lands vested in trustees, or in societies. 
3571. Trustees may convey property. 

3572. House on vacant land vests title. 


3568. Trustees may be appointed and removed. The conference, synod, con- 
vention or other ecclesiastical body representing any church or religious denomi- 
nation within the state, as also the religious societies and congregations within 
the state, may from time to time and at any time appoint in such manner as 
such body, society or congregation may deem proper, a suitable number of per- 
sons as trustees for such church, denomination, religious society, or congrega- 
tion. The body appointing may remove such trustees or any of them, and fill 
all vacancies caused by death or otherwise. 


Rev., ss. 2670, 2671; Code, ss. 3667, 3668; R. C., c. 97; 1796, c. 457, ss. 1, 2; 1844, c. 47; 
1848, c. 76. 

The provisions of this chapter apply only to church property and not to property held in 
trust for a ‘‘Baptist church and for the education of the youths of colored race’’: Thornton 
-v. Harris, 140-498—does not apply to educational institutions, only to religious societies, Allen 
v. Baskerville, 123-126. There is no provision in our laws for donations to be employed in any 
general system of diffusing knowledge of Christianity throughout the earth: Bridges y. Pleas- 
ants, 39-26. 

A religious society may appoint trustees and remove them at will, or appoint additional 
trustees: Conference v. Allen, 156-524; Nash v. Sutton, 117-231. 

An individual member or a duly appointed trustee of a religious society may maintain an 
action for removal of faithless trustees who have deprived society of property held by them 
in trust: Nash v. Sutton, 117-231. Judgment may be so framed as to appoint plaintiff trustee 
instead of trustees so removed, and to direct conveyance of legal title of property to him to 
be held in trust for use and benefit of society and to convey it as such society may direct: 
Ibid. It is a misjoinder for a trustee of religious society in a special proceeding to demand 
judgment that certain other trustees should be removed, and that a lost deed should be set up 
and a trust therein declared: Ibid. 

CONTESTS BETWEEN RIVAL BOARDS AND CONGREGATIONS. The place of meet- 
ing for worship and for transaction of business is not material, when congregation is not re- 
quired by its laws to meet in any particular house or place, except that members thereof shall 
reside, and meetings thereof shall be held, in the city of Raleigh: Perry v. Tupper, 74-722. 

In a contest between two committees, each claiming to be the rightful board of trustees, to 
hold same title in trust for same beneficial owner, title does not come in controversy: Thorn- 
ton v. Harris, 140-498. 

What amounts to voluntary withdrawal of members from religious association is question 
of law: Perry v. Tupper, 74-722. 

Contests between churches of somewhat similar names over question of ownership of devise 
or conveyance: Gold v. Cozart, 173-612; Tilley v. Ellis, 119-233; Simmons y. Allison, 118-763. 

Devise to a diocese, which was divided, is also divided: Diocese v. Diocese, 102-442. 


3569. Trustees may hold property. The trustees and their successors have 
power to receive donations, and to purchase, take and hold property, real and per- 
sonal, in trust for such church or denomination, religious society or congrega- 
tion; and they may sue or be sued in all proper actions, for or on account of the 
donations and property so held or claimed by them, and for and on account of 
any matters relating thereto. They shall be accountable to the churches, denomi- 
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nations, societies and congregations for the use and management of such prop- 
erty, and shall surrender it to any person authorized to demand it. 


Rev., ss. 2670, 2671; Code, ss. 3667, 3668; R. C., c. 97; 1796, c. 457, ss. 1, 3; 1844, ce. 47; 
1848, c. 76. 

The trustees appointed by a religious society are only agents, and have no property interest 
as against the society: Conference v. Allen, 156-524—they represent a quasi-corporation and 
are accountable to congregation for use and management of church property: Lord v. Hardie, 
82-241. 

A congregation taking possession of church cannot contest validity of mortgage given by 
trustees for purchase money on ground that it was ultra vires: Rountree vy. Blount, 129-25. 

Pastor of church recovered judgment against trustees of said church for salary, and execu- 
tion was levied upon communion service: Held, it was not liable to seizure and sale under 
execution: Lord v. Hardie, 82-241. 

Building committee of church not liable individually for injury to one engaged in building 
it: Wilson v. Clark, 110-364. 

Trustees are liable for goods ordered by one of their number and used by them in building 
church, even though order was not authorized: Tull v. Trustees, 75-424. 


ACTIONS BY TRUSTEES OR BY MEMBERS. Where testator provides for building a 
fence around a certain chapel cemetery, the trustees of the chapel are the proper parties to 
require of executor performance of provision to build such fence: Cabe v. Banhook, 127-424. 

Title is vested in trustees individually, and they may recover at law, though in writ and 
declaration they style themselves ‘‘trustees’’: Walker v. Fawcett, 29-44. 

It is only when suit is brought by persons who claim as ‘‘successors’’ that question arises 
whether original bargainees were duly chosen trustees of a religious congregation, and whether 
persons suing were also duly chosen trustees, so as to give them legally the character of ‘‘suc- 
cessors’’ to former, and thereby vest in them title to property, which is necessary to support 
an action: Ibid. 

Where conveyance is made to A, B, and C, for a certain tract of land, as trustees for the 
Methodist Episcopal Church, they may bring trespass against wrongdoers, though they may 
not have been appointed trustees according to law: Ibid. 

In absence of trustees and a governing body authorized to appoint, any member of a religious 
society has such a beneficial interest as will enable him, in behalf of fellow members, to main- 
tain such action as may be necessary to protect their common interest: Nash v. Sutton, 109-550. 

Trustees of a religious society cannot recover, in action for alleged nuisance near premises 
used as place of worship and residence of pastor, for any physical suffering by pastor or mem- 
bers of congregation: Taylor v. R. R., 145-400. 

For construction of trusts, see section 3570. 


3570. Title to lands vested in trustees, or in societies. All glebes, lands and 
tenements, heretofore purchased, given, or devised for the support of any par- 
ticular ministry, or mode of worship, and all churches and other houses built 
for the purpose of public worship, and all lands and donations of any kind of 
property or estate that have been or may be given, granted or devised to any 
church or religious denomination, religious society or congregation within the 
state for their respective use, shall be and remain forever to the use and occu- 
pancy of that church or denomination, society or congregation for which the 
glebes, lands, tenements, property and estate were so purchased, given, granted 
or devised, or for which such churches, chapels or other houses of public wor- 
ship were built; and the estate therein shall be deemed and held to be absolutely 
vested, as between the parties thereto, in the trustees respectively of such churches, 
denominations, societies and congregations, for their several use, according to the 
intent expressed in the conveyance, gift, grant or will; and in ease there shall 
be no trustees, then in such churches, denominations, societies and congrega- 
tions, respectively, according to such intent. 

Rey., s. 2672; Code, s. 3665; R. C., c. 97, s. 1; 1776, c. 107 ; 1796, c. 457, s. 4. 
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By act of 1796, religious societies or their trustees have not a general capacity of acquisition; 
they can only take for the use of the society: Trustees v. Dickenson, 12-189. Even if a deed 
is insufficient to convey title, a religious society may acquire title by adverse possession: Gold 
v. Cozart, 173-612. 

Where a testator bequeathed property in trust for support of minister of associate seceding 
party, ‘‘who shall preach at the seceding congregation meeting-house called Gilead,’’ and a 
majority of that congregation, being of a different denomination, refused to permit such 
minister to officiate in their church, a trust resulted, although associate seceding party offered 
to build another church near one mentioned by testator: McAuley v. Wilson, 16-276. 

Recital in a deed conveying land to vestry and wardens of church, that it was made ‘‘for 
purpose of aiding in establishment of home for indigent widows or orphans, or in promotion 
of any other charitable or religious objects to which property may be appropriated’’ by 
grantee, creates no trust, and grantee can convey perfect title: St. James v. Bagley, 138-384. 
A grantor can impose conditions and make title dependent upon performance; but if he makes 
no condition, but expresses motive which induces him to execute deed, legal effect of granting 
words cannot be controlled by language indicating grantor’s motive: Ibid. When it is doubt- 
ful whether language in a grant operates as declaration of trust, court will examine entire 
deed, relation of parties, etc., to enable it to gather intention of grantor: Ibid. In order to 
create a trust it must appear that the words were intended to be imperative; and when the 
property is given absolutely and without restriction, a trust is not to be lightly imposed upon 
mere words of recommendation and confidence: Ibid. 

A provision in a will that church is to be built from certain funds will not fail because 
there is not sufficient amount to build church as large as directed: Paine v. Forney, 128-237. 
A specific trust will not be superimposed upon a title conveyed to a religious congregation, 
authorizing courts to interfere and control their management and disposition of property, 
unless this is clear intent of grantor expressed in language which should be construed as im- 
perative: Hayes v. Franklin, 141-599. A bequest for religious charity must, in this state, be 
to some definite purpose, and to some body or association or persons having a legal existence 
and with capacity to take; or at least must be to some such body on which the legislature shall, 
within a reasonable time, confer a capacity to take: Bridges v. Pleasants, 39-26. 

The doctrine of execution cy pres does not prevail in this state: McAuley v. Wilson, 16-276; 
Holland v. Peck, 37-255; Bridges v. Pleasants, 39-26; White v. University, 39-19. 

Cases of interest hereunder in which devises, bequests and other conveyances for religious, 
charitable, or educational purposes are construed, or where doctrines as to such trust estates 
generally treated: Gold v. Cozart, 173-612; In re Murray’s Will, 141-589; Hayes v. Franklin, 
141-599; Witherington vy. Herring, 140-495; Thornton y. Harris, 140-498; Allen vy. Baskerville, 
123-126; Keith v. Scales, 124-497; St. James v. Bagley, 138-384; Freeman v. Freeman, 141-97; 
Bond y. Mfg. Co., 140-381; Paine v. Forney, 128-237; Baptist University v. Borden, 132-476; 
Brewer v. University, 110-26; United Brethren v. Comrs., 115-489; Tilley yv. Ellis, 119-233; 
Simmons vy. Allison, 118-763; Diocese v. Diocese, 102-442; Holland vy. Peck, 37-255; University 
v. Gatling, 81-508; MceKethan v. Ray, 71-166; Miller v. Atkinson, 63-537; Taylor v. Bible 
Society, 42-201; Bridges v. Pleasants, 39-26; Hester v. Hester, 37-330; Stanley v. MeGowen, 
37-9; Wardens of the Poor v. Gerard, 37-210; White v. University, 39-19; McAuley y. Wilson, 
16-276; Trustees v. Diekenson, 12-189. 


3571. Trustees may convey property. The trustees of any religious body may 
mortgage or sell and convey in fee simple any land owned by such body, when 
directed so to do by such church, congregation, society or denomination, or its 
committee, board or body having charge of its finances, and all such conveyances 
so made or heretofore made, or hereafter to be made, shall be effective to pass the 
land in fee simple to the purchaser or to the mortgagee for the purposes in such 
cohveyances or mortgage expressed; and they may sell or mortgage its per- 
sonal property. 

Rey., s. 2673; 1855, c. 384; 1889, c, 484. 

Where land was conveyed to officers and members of church for purpose of keeping and 


maintaining a church for worship, and all privileges and appurtenances thereto belonging, 
court will not restrain officers of church from leasing small portion of lot for term of years for 
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On 


erecting a store, the rent payable to said officers, on ground that officers are committing a 
breach of trust and acting contrary to terms of deed: Hayes v. Franklin, 141-599. 

A religious society owning land may sell and convey under this section: Gold vy. Cozart, 
173-612. A devise of land for the purpose of providing a rectory construed to permit a sale 
to effectuate the purpose; but if not, the court in the exercise of equity powers may order a 
sale: Church y. Ange, 161-315. 

Other cases of interest: St. James vy. Bagley, 138-384; Nash v. Sutton, 109-550; College v. 
Riddle, 165-211. 


3572. House on vacant land vests title. All houses and edifices erected for 
publie religious worship on vacant lands, or on lands of the state not for other 
purposes intended or appropriated, together with two acres adjoining the same, 
shall hereafter be held and kept sacred for divine worship, to and for the use 
of the society by which the same was originally established. 

lien, Bh PACES COloyeles RE Meee i, Ce Org Ge We alrite: © ARYA ERO 

For disturbing religious meetings, and like offenses, see Crimes, Arts. 24, 32. 
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CHAPTER 70 


ROADS AND HIGHWAYS 


ART. 1. STATE HIGHWAY COMMISSION AND STATE HigHway FUND. 
Part 1. State Highway Commission. 


3573. State highway commission established. 

3574. How commission constituted. 

3575. Governor to fill vacancies. 

3576. Bond. 

3577. Offices and supplies. 

3578. Assistants and clerks. 

3579. State highway engineer; term. 

3580. Duties of highway engineer. 

3581. Location of roads. 

3582. State highway system. 

3583. When commission may meet in counties. 

3584. Codperation with federal government and other states. 
3585. Acceptance of Federal Aid Road Act. 5 
3586. Powers of commission to meet requirements of Federal Aid Road Act. 
3587. Appropriation. 

3588. Accounts and records to be kept. 

3589. Reports to generai assembly. 


Part 2. State Highway System and Fund from Motor Tazes. 


3590. State highway fund; sources and object. 

3591. Convict labor on state highway system. 

3592. Location, construction, and cost of state highways. 

3593. Counties, etc., may use road funds now available. 

3594. Counties may use unexpended motor taxes. 

3595. All funds of state highway commission converted into road fund; apportionment. 
3596. Short-term loans authorized to supplement road fund. 

3597. Ten per cent of fund held for administrative purposes. 

3598. Rights of way to be furnished by counties, ete. 

3599. Roadside trees provided for. 


ArT. 2. STATE FuND FoR CountTy Roap LOANS. 


3600. Semiannual road loan fund; state bonds for; first issue. 

3601. Loans to counties. 

3602. Counties pay interest to treasurer; how such interest used. 
3603. Second bond issue; disposition of surplus. 

3604. Successive issues and loans. 

3605. Payment and retirement of bonds provided for. 

3606. Formal requirements as to bonds and coupons; sale. 

3607. Exemption from taxation. 

3608. County election on question of state aid. 

3609. County to give bond to state for amount voted; discharge of bond. 
3610. Interest due from county; special tax; penalties for delinquency. 
3611. County files estimates and accounts with treasurer. 

3612. Adjustment of aggregate of loans to amount of semiannual fund. 
3613. Times when loans made; limit of aggregate loans. 

3614. Additional loans. 

8615. Second election when first unfavorable. 

3616. County “Road Loan Tax”; maintenance tax. 

3617. County loan limited by its indebtedness. 

3618. Article available to townships and road districts; conditions. 


ArT. 3. ROAD IMPROVEMENT WITH FEDERAL COOPERATION. 


3619. County bonds for road improvement with federal codperation. 
3620. Annual tax to pay bonds and interest authorized. 

3621. Bonds to mature serially within thirty years. 

38622. Form of bonds and coupons; interest limit; delivery. 

36238. Sale of bonds. 

3624. Proceeds of sale a separate fund. 

3625. Highway commission certifies county’s share of cost for bonds. 
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3626. ‘Road” includes bridges and culverts. 

3627. Temporary notes of county in anticipation of bonds. 

3628. Special county tax for maintaining federal-aided roads. 

3629. Proceeds of other county road bonds made available. 

3630. Road authorities of county may contract with highway commission. 
3631. Provision for use of bonds of townships, ete. 

3632. Construction of article and powers granted. 

3633. In certain counties article applicable only if adopted at special election. 


Art. 4. GENERAL ROAD IMPROVEMENT; ROAD COMMISSIONS; BONDS AND TAXES, 
Part 1. Bond Issues, Special Taxes and Funds. 
3634. County issue of road bonds; petition and election; approved by state commission ; 
bond limit. 
3635. Powers vested in road commission. 
3636. Apportionment by townships of funds from bond sale. 
3637. Special road tax; petition and election; tax limit; approval of state commission. 
8658. When bond issues by townships authorized. 
3639. Petition from township; election; approval of commission; bond limit. 
3640. Special road tax for townships; tax limit; approval of commission. 
3641. Bond issues in counties having township bond issues. 
3642. Bonds and taxes by road districts. 
3643. Petition and election for county road commission. 
3644. Qualified voters defined; law governing elections; registration; ballots; returns. 
3645. When bonds to be issued. 
3646. Levy of special road tax. 
3647. County road commission created. 
3648. Advertisement and sale of bonds; when noncompliance not to invalidate bonds. 
3649. State or federal aid. 
3650. No fees allowed officers. 
3651. Levy of tax for interest on bonds; misappropriation punished. 
3652. Levy of special road tax. 
3653. Emergency fund or bonds provided for ; limit. 
3654. Fund for maintenance of roads. 
3655. Depository for road funds. 
3656. Other funds deposited. 
3657. Monthly statements by depositories. 


Part 2. County Road Commission and Road Management. 

3658. County road commission. 

3659. County commissioners appoint township road commissioners in certain cases. 
3660. Extension of jurisdiction of commission. 

3661. Corporate powers; use of road funds. 

3662. Duties and powers of county road commissions. 

8663. Organization of road commissions; compensation of commissioners. 
38664. Vacancies filled. 

3665. Continuation of existing road management. 

3666. Road engineer to keep books and accounts. 

3667. Assessments of damages and benefits. 

3668. Entry on land for material; obstruction of drains or ditches. 
3669. Cutting timber shading roads. 

3670. Claims for timber or material. 

3671. Width, alignment, and grade of highways. 

3672. Deposit of money; transfer of equipment. 

3673. County-line roads. 

3674. Construction by one county of county-line roads. 

3675. Extension of work to adjoining counties. 

3676. Work by county commission in municipalities. 

3677. Free labor required on roads. 

3678. Prisoners on roads. 

3679. Road statistics. 

3680. Guard railings. 


Part 3. Road Institutes. 
3681. Road institutes. 
Part 4. Road Districts. 


38682. Creation of road districts. 
3683. Special road district; apportionment of assessments. 
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3684. Petition for improvement of adjoining roads. 

3685. Procedure upon petition for special road district, or road improvement. 
8686. Local road districts constituted ; apportionment of assessment. 
3687. Report of engineer; creation of district. 

3688. Work undertaken. 

3689. Apportionment of expense; assessment roll, ete. 

3690. Maintenance. 

3691. Methods of payment and collection of assessments. 

3692. Payment by bonds or warrants. 

3693. Issuance of bonds of district; payable from general fund. 
3694. Notice of issuance of bonds; payment of assessments. 


Part 5. Definition of Terms. 
3695. Definition of terms. 


ArT. 5. TownsHip Roap BONDS AND ROAD COMMISSIONS. 


3696. Road bonds by townships authorized; bond limit. 

3697. Election to determine issuance; return of election; issue and sale of bonds. 

3698. Tax for interest and sinking fund. 

3699. Record of bonds; proceedings and elections. 

3700. Investment of excess fund from tax; provisions as to redemption; required state- 
ments in bonds; advertisement of sale. 

3701. Separate accounts of funds; bond of treasurer. 

3702. Corporate powers of and judgments against commissioners. 

3703. Orders on funds; direction of expenditures. 

3704. Use of proceeds of bonds; working convicts. 

3705. Appointment of township road commissioners. 

3706. Incorporation of commission; use of funds. 

38707. Duties and powers. of commission. 

3708. Organization; drafts for money; pay of commissioners. 

3709. When governor to appoint commissioners; vacancies. 

3710. Township road engineer; duties; compensation ; assistance from state; books and 
accounts. 

3711. Entry on lands; damages; excess of benefits a lien on lands; suits. 

3712. Entry on land for material; drains or ditches; obstruction. 

3713. Presentation of and hearing on claims. 

3714. Deposits of proceeds of bonds. 

3715. Deposits of other road funds. 

3716. Monthly statements. 

3717. Local acts not affected. 


ArT. 6. County Roap MAINTENANCE TAX. 


3718. Special tax for road maintenance authorized. 

3719. Proceeds used for maintenance only. 

3720. Seale of taxes to be levied. 

3721. Reduction of levies provided for. 

3722. Maintenance work carried out by road authorities. 

3723. County commissioners to report bonds issued and miles of roads built. 
3724. Roads maintained by state not included. 


ArT. 7. County Roap LAW, EFFECTIVE ON ADOPTION BY COUNTY COMMISSIONERS. 


3725. County road electorate created. 

3726. County road commission created. 

3727. Provisions to be ratified by county commissioners. 

3728. When general assembly appoints electorate. 

3729. When county commissioners appoint electorate. 

3730. Term of members of electorate. 

3731. Organization and oath of electorate. 

3732. County commissioners fill vacancies. 

3733. Hlectorate elects county road commission. 

3734. Election of successors to appointed road electorate. 

3735. Quarterly meetings of road electorate. 

3736. Duties of county road electorate. 

3737. Pay of electorate and road commission. 

3788. Vacancies in commission filled by electorate. 

3739. Commission attends and calls meetings; examines roads; assigns duties of chair- 
man. 
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3741. 
3742. 
3743. 
3744. 
3745. 
3746. 
3747. 
3748. 
3749. 


ART. 9. 


Partels 
3761. 


3762. 
3763. 


3764. 
3765. 


3766. 
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Commission exceeds other county authorities in road powers. 

Counties may retain present road authorities. 

Local funds, ete., pass to county subject to prior contracts. 
Pxpenditure of funds; highway systems; federal aid. 

Apportionment of county road funds among townships. 

Sections of General Highway Law (Art. 4) applicable under this article. 
Cutting trees along road. 

Prisoners on roads. 

Counties excepted from article. 

Repealing clause. 


ROAD OFFICIALS. 


. Public roads designated; authority of supervisors and county commissioners. 

. Local: County commissioners to regulate roads and bridges. 

2. Meetings of supervisors prescribed. 

. Supervisors appoint overseers, designate workers and allot hands. 

. To have orders appointing overseers served within thirty days; penalties. 

. Supervisor’s annual report to superior court. 

. Supervisors neglecting duties punished. ; 

. Overseers to report on state of road and work done; result when delinquency 


appears. 


. Overseers to report on collections and expenditures of money. 
. Officials of road district to report financial condition annually. 
. Overseer neglecting duties punished. 


CONSTRUCTION AND MAINTENANCE OF ROADS AND BRIDGES. 
Procedure. 

County commissioners to establish or discontinue; no more than five jurors 
required, 

Petition for public road or ferry. 

Public road laid out by three freeholders under oath; damages assessed a county 
charge. 

Appeal from commissioners to court; bond; trial de novo. 

Petition for discontinuance; condition for maintenance of new road; duties of 
commissioners; when old road closed. 

How landowner may change location of his own road. 


Part 2. Bonds and Taxes for Roads and Bridges in the State. 


3767. 
3768. 
38769. 
3770. 
3771. 


3772. 


Erection and maintenance of roads and bridges; county-line bridges. 

Bonds for bridges; terms and denominations; no sale below par. 

Special tax to provide for bonds. 

Record of bonds. 

Investment of excess funds from tax; provisions as to redemption; condition 
expressed on bonds. 

Statutes under which such bonds may issue. 


Part 3. Bonds and Tazes for State-line Bridges. 


3773. 
3774. 
Sor 
3776. 
tide 
Srl Tesh 
ArT. 10. 
Parte). 
38779. 
3780. 
3781. 
3782. 
38783. 
3784. 
3785. 
3786. 
3787. 
3788. 
3789. 


Construction and maintenance of interstate bridges. 

When interstate bridges deemed necessary. 

Bonds for state-line bridges. 

Tax to provide for bonds; records of bonds. 

Use of excess funds from tax. 

Exercise of powers, where county commissioners superseded. 


REGULATIONS FOR ROADS AND BRIDGES. 

Roads. 
Width of roads. 
Guide-posts at forks and crossings. 
Overseer’s duty as to signs at crossings. 
High-water marks at fords; overseers liable. 
Mile-posts to be maintained; overseers liable. 
Injuring signs and mile-posts misdemeanor. 
Footways at streams, etc.; ten years maintenance establishes right. 
Gates across highways may be allowed on petition. 
Leaving gates open; penalty. 
Fords across boundaries to be kept in order. 
Obstructing highways and roads misdemeanor. 


1481 


3790. 
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3792. 
3793. 
3794. 
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Obstructing highways by dirt or water; liability. 

Obstructing highway drains, misdemeanor. 

Use of roads by certain vehicles. 

Injuring roads by hauling logs; damage and penalty. 

Local: Settlement of damages from hauling logs in certain counties. 


Part 2. Bridges. 


3795. 


3796. 
3797. 
3798. 
3799. 
3800. 
3801. 


3802. 
3803. 


3804. 
3805. 


A RDemels 


Duty as to bridges of millowners on, or persons ditching or enlarging ditches 
across, highways. 

Liability for failure to maintain bridges; penalty and damages. 

Railroad and turnpike companies to maintain bridges which they make necessary. 

Counties to provide draws for vessels. 

Owner of bridge to provide draws on notice. 

Railroad and turnpike companies to provide draws. 

Solicitor to prosecute for injuries to bridges. 

County liable on commissioners’ contract as to bridge. 

Expenses of bridges borne by counties. 

Fastening vessels to bridges misdemeanor. 

Fast driving over bridges misdemeanor. 


Roap LABOR AND MATERIAL. 


Part 1. In General. 


3806. 


3807. 
3808. 


3809. 


3810. 
3811. 


All able-bodied males to work on roads. 

Hxemptions from duty to work. 

Overseers summon to work; notice; amount and conduct of work; substitutions 
allowed. 

Overseers allot tasks to workers. 

Notice to work on road, how served. 

Penalty for failure to work roads. 


Part 2. Convict Labor. 


3812. 
3818. 
3814. 
3815. 
3816. 


Application for convicts. 

Duty of directors of state prison. 

Compensation paid to state; how expense divided. 
Certain existing contracts not affected. 

Convicts on state farm to be reserved. 


Part 8. Material. 


3817. 
3818. 


ARTS 2: 


Appropriation of earth and timber for road. 
Compensation for earth and timber taken for roads. 


FERRIES AND TOLL-BRIDGES. 


Part 1. General Provisions. 


3819. 
3820. 
3821. 
3822. 
3823. 
3824. 
3825. 


Commissioners may establish toll-bridges. 

Condemnation of ferry sites. 

Commissioners to regulate ferriage. 

Owner of ferry may substitute toll-bridge. 

Owners of toll-bridges and ferries to give bond; actions on bond. 
Right of action of person detained at ferry. 

Penalty on unauthorized ferry. 


Part. 2. County-line Ferries. 


3826. 
3827. 
3828. 
3829. 
3830. 
3831. 
3832. 
3833. 
3834. 


ArT. 13. 
3835. 
3836. 
3837. 
8838. 


Counties may purchase ferries on county-line streams; division of cost. 
Right of eminent domain conferred. 

Joint operation and maintenance; joint committee. 

Expenses of equipment and maintenance; bond issue. 

Tax for interest and sinking fund. 

Toll rates basis of adjustment. 

Tax to supplement tolls. 

Compensation of committee for ferry contract. 

When counties may sell or lease ferries. 


CARTWAYS, CHURCH ROADS, AND THE LIKE. 


Road supervisors establish or discontinue cartways; number of jurors. 

Cartways and tramways laid out; procedure; cartways to be open to the public ; 
appeal. 

Discontinuance of cartways, ete.; gates and stockyards; duration of right. 

Church roads laid out on petition; procedure. 
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ArT. 14. CenTRAL HigHway. 


3839. Central highway established; termini and route. 

8840. Appropriations by counties and cities. 

3841. Use of county road forces. 

3842. Board of trustees; executive committee; local committees. 

3848. Board a body corporate; donations and gifts; stimulus of public interest; road 
day. 

3844. Appropriations made annually. 

3845. Status of trustees; allowance for expenses by counties. 

3846. Secretary and treasurer; report to governor. 


Art. 1. State Highway Commission AND State Higuway Funp 
Part 1. State Highway Commassion 


3573. State highway commission established. A state highway commission is 
hereby established, whose duties it shall be to assist the counties in developing 
a state and county system of highways as set forth more specifically hereinafter. 

IRS, 4G, MIG salle 


3574. How commission constituted. At the expiration of the terms of office 
of the members of the state highway commission as at present organized, the 
state highway commission shall consist of four members, to be appointed by the 
governor, and one of the said commissioners shall be from the western, one from 
the central, and one from the eastern portion of the state, and one from the state 
at large, such appointments to be confirmed by the senate at the present session 
of the general assembly ; two of whom shall be appointed for two years from 
April first, one thousand nine hundred and nineteen; one for four years from 
April first, one thousand nine hundred and nineteen, and one for six years from 
April first, one thousand nine hundred and nineteen, their successors in office to 
be appointed for a term of six years each; such appointments to be confirmed by 
the senate. No member of the senate shall be eligible for such appointment. 
One of the members of the state highway commission shall always be a member 
of the minority party. The governor shall, at the time of making said appoint- 
ments, designate one of the members of said commission as chairman, dnd said 
member shall be known and designated as the state highway commissioner. The 
state highway commissioner shall be a practical business man and shall give his 
entire time to the work of the commission, and shall receive as compensation and 
salary therefor such amount as may be fixed by the governor, not to exceed five 
thousand five hundred dollars per annum, and his actual traveling expenses. 
The said state highway commissioner shall be vested with all the authority of the 
said commission whenever the same is not in session. The highway commission 
shall determine the time of its meetings and make such rules and regulations as 
shall be necessary for carrying out the provisions of this article. The members 
of the state highway commission, other than the state highway commissioner, shall 
receive ten dollars per day and actual expenses while engaged in the discharge of 
the duties of their offices. 

1919, c. 189, ss. 18, 19. 


3575. Governor to fill vacancies. The governor shall fill all vacancies in the 
commission caused by death or otherwise, and he shall have the power to remove 
any member for due cause. 
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3576. Bond. The members of the state highway commission shall, before en- 
tering upon the discharge of their duties, each give a bond to be fixed and 
approved by the governor, conditioned upon the faithful discharge of the duties 
of their offices and the full and proper accounting for all public property 
coming into their possession or under their control. The premium on said bond 
or bonds shall be paid out of the state highway fund. 

1919, ¢. 189; s. 14. 


3577. Offices and supplies. The state highway commission shall furnish and 
provide suitable offices for itself in the city of Raleigh and shall provide itself 
with the necessary supplies, fixtures and stationery, and pay for the same out 
of the state highway fund. 

1919, c. 189, s. 15. 


3578. Assistants and clerks. The state highway commission may employ such 
assistants and clerks as in its opinion the needs of the state demand. The sal- 
aries paid such assistants and clerks shall be determined by the state highway 
commission. 

OD Gan am San Os 


3579. State highway engineer; term. The commission shall appoint a civil 
engineer well versed in the science of road building and maintenance, who shall 
be the state highway engineer, whose compensation shall be fixed by the state 
highway commission. The term of office of the state highway engineer shall 
be six years from the date of his appointment, unless removed from office for 
due cause by the highway commission. 

LOTS Cell Shes 


3580. Duties of highway engineer. Upon the written request to the state high- 
way commission of the road officials of any county desiring to avail themselves of 
the services of the highway engineer on the terms of this article, for advice in 
regard to the improvement of any bridge, road, roads or section thereof, the high- 
way engineer, under the direction of the state highway commission, shall survey 
or have surveyed such bridge, road, roads, or sections of road, and shall prepare, 
or have prepared, such maps, profiles, plans and specifications as are necessary 
in his judgment to determine the cost of the proper improvement of such bridge, 
road, roads, or sections of road; and these, together with the estimated cost, 
shall be presented to the board of county commissioners or other officials in 
authority, who made the request for such information, at their next regular meet- 
ing held after the completion of such surveys and estimates. If such bridge, 
road, roads, or section of road shall thereafter be built by the county officials 
it shall be constructed according to the plans and specifications as furnished by 
the highway engineer. In the event that the construction work on any such 
bridge, road, roads, or section of road is not started within twelve months after 
the highway engineer makes his report to the county officials, the county offi- 
cials shall, and are hereby directed to, reimburse the state highway commission 
for the expense incurred by its office in obtaining the information furnished the 
county officials. Should, however, the construction be taken up at a later date, the 
state highway commission when the highway engineer takes charge of the actual 
construction shall return said amount to the county officials. The highway engi- 
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neer, or his duly authorized assistants, shall have entire charge of the location, 
construction, and maintenance of all roads, bridges, etc., constructed under this 
section. The state highway engineer shall keep an accurate record of all costs 
and expenditures of his office. He shall supply, as directed by the highway 
commission, technical information regarding roads to any citizen or officer in 
the state, and shall, from time to time, publish for public use such information 
as will be generally useful for road improvements. Such publications shall be 
printéd at the expense of the state, as other public documents. 
LOT Cue Sec, 


3581. Location of roads. In the location of roads provided for in the preceding 
section, the highway engineer shall so locate them as to serve the needs of the 
people in the immediate section in so far as this would not conflict with such 
roads being links in the system of state highways. 

inl ©, alaley Ash 48) 


3582. State highway system. The state highway engineer, as directed by the 
state highway commission, shall from time to time make surveys, prepare plans, 
profiles, specifications, and estimates of the cost of a system of highways connect- 
ing by the most direct and practicable route all the county-seats and principal 
cities of the state. He shall make a detailed report to the state highway com- 
mission of the mileage and cost in each county. He shall state the type of road 
suitable for each section. He shall give the average number and class of teams 
which each section of road is at present accommodating and the probable increase 
in traffic which would follow improvements as recommended by him. 

LOLS CLS, Sac: 


3583. When commission may meet in counties. The state highway commission 
shall, upon written request of the county commissioners of any county, call an 
open meeting to be held at the office of the county commissioners within such 
county, for the purpose of affording instruction relative to matters pertaining to 
road and bridge construction, maintenance and repairs. Such meeting shall be 
conducted by the state highway engineer or one of his assistants designated for 
the purpose by the state highway engineer. Upon receipt of the notice of the date 
of such meeting from the state highway commission, the county commissioners 
shall call such meeting on the date set by the state highway commission, and shall 
be present themselves and notify the county engineer, the commissioners of each 
township and the superintendent of each road district within the county to be 
present at such meetings, in person. Hach of the county, township and road 
district officials above mentioned shall be paid the regular per diem allowance, 
in the usual manner, for the actual time in attendance at such meetings. The 
- members of the commission when employed in any manner required of them 
under this article shall receive their actual expenses. 

iiss. @, SUB, es, alk, 


3584. Codperation with federal government and other states. It shall also be 
the duty of the state highway commission, where possible, to codperate with the 
state highway commissions of other states and with the federal government in 
the correlation of roads so as to form a system of intercounty, interstate, and 
national highways. 


isles, @. alley Ge Ws 
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3585. Acceptance of Federal Aid Road Act. The state of North Carolina, 
through its general assembly, hereby assents to the provisions of the act of con- 
gress known as the Federal Aid Road Act, approved July eleventh, nineteen 
hundred and sixteen, entitled ‘‘An act to provide that the United States shall 
aid the states in the construction of rural post-roads, and for other purposes.”’ 
(Thirty-ninth United States Statutes at Large, p. 355). 

IEEE (G 2P# 


3586. Powers of commission to meet requirements of Federal Aid Road Act. 
Such powers as are necessary to comply with the conditions and requirements 
of the Federal Aid Road Law and the rules and regulations adopted by the 
secretary of agriculture of the United States to carry out the provisions thereof, 
and also any powers conferred under the provisions of this article on county 
authorities which are not inconsistent or in conflict with the federal requirements, 
be, and are hereby, expressly conferred upon and vested in the state highway 
commission. 

The state highway commission is also authorized to enter into all contracts 
and agreements with the United States government relating to the construction 
and maintenance of rural post-roads under the provisions of said act of congress; 
and is authorized to receive and disburse such funds as the state may be entitled 
to receive from the federal government under the provisions of the said Federal 
Aid Road Act, and is authorized to receive and disburse such funds as may be 
appropriated by counties, individuals, or other sources for codperative road work 
in this state. 

1917, ec. 22, s. 1; 1919, c 189, s. 18. 


3587. Appropriation. The sum of ten thousand dollars annually, or so much 
thereof as may be necessary, is hereby appropriated out of moneys in the state 
treasury not otherwise appropriated for the purpose of carrying out the provi- 
sions of this article. 

TOL Os Capel jeaSealichs 


3588. Accounts and records to be kept. The full account of each project 
undertaken by the state highway commission under the provisions of this article 
shall be kept by or under the direction of the state highway commission or its 
authorized representative, to ascertain at any time the expenditures on and the 
liabilities against the project, and, separately, the condition of the ten per cent 
fund, provided for below in this article; and also records of contract and force 
account work. The accounts and records, together with all the supporting docu- 
ments, shall be open at all times to the inspection of the governor or the road 
authorities of any county furnishing one-fourth of cost of construction, as 
provided by this article, or their authorized representatives, and copies thereof 
shall be furnished upon request. 

LO CHL SO ase bs 


3589. Reports to general assembly. The state highway commission shall, on 
or before the tenth day of the convening of each regular session of the general 
assembly, make a full detailed report to the general assembly, showing the con- 
struction and maintenance work done in each county, the type of such work, the 
cost of the same, and such other data as may be of public interest in connection 
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with the work of the said highway commission. The books and accounts of the 
state highway commission shall be audited at least once a year by a certified 
publie accountant designated by the governor, and the report of the certified 
accountant shall be made a part of and accompany the report of the state high- 
way commission to the general assembly as herein provided. 

1919, c: 189,08) 17. 


Part 2. State Highway System and Fund from Motor Taxes 


3590. State highway fund; sources and object. For the purpose of construct- 
ing and maintaining a system of state highways and post-roads, the funds col- 
lected by the state as a license tax on automobiles, motor cars, motorcycles, motor 
trucks or other vehicles from which the state does now or may hereafter collect 
a license tax, shall, after the expense of collecting has been deducted as herein 
provided, be paid to the state treasurer, and by him kept as a special fund to be 
known as the ‘‘State Highway Fund,’’ for the construction and maintenance of a 
system of state highways, which shall be constructed so as to form a system of 
modern highways acceptable to the United States government, connecting by the 
most practicable routes the various county-seats and other principal towns of 
every county in the state. 

1919, ce. 189, s. 1. 


3591. Convict labor on state highway system. All convicts, either state or 
county, that can be arranged for by agreement with the state prison board or 
between the various county authorities and state highway commission, as the case 
may be, may be worked on this system of state highways and on the production of 
material for said highways. The care and discipline of such prisoners shall be as 
provided by the prison laws of the state. 

1919; ¢: 189; s. 2. 


3592. Location, construction, and cost of state highways. The location, con- 
struction and maintenance of the highways which are to be constructed by the 
state highway commission under this article are to be determined upon and the 
work done by the state highway commission, and all surveys, plans, specifications, 
and estimates shall be made by the highway commission. Whenever any one 
or more of the counties of the state shall agree to furnish one-fourth the cost of 
the construction of that portion of the state highway system contemplated by 
this article, which will be in or run through such county or counties, preference 
shall be given by the state highway commission in beginning the construction 
of the highway or highways in or running through such county or counties; and 
whenever any county shall notify the state highway commission that it will and 
is prepared to furnish one-fourth the cost of construction of that portion of the 
state highway system which will be in or run through such county or counties, 
it shall be the duty of the state highway commission to proceed to such county 
or counties as early as practicable and determine upon the location of the high- 
way or highways in or running through such county or counties which will be a 
part of the state highway system and make the necessary surveys, plans, specifica- 
tions, and estimates, and, if this be accepted by the proper county authorities, 
proceed with the construction of the highway or highways as soon as necessary 
funds are available; the one-fourth to be paid by such county or counties, to be 
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held by the road authorities, subject to the order of the state highway commis- 
sion, to be paid as the work progresses. Under this arrangement one-fourth 
the cost will be paid by the county or counties, one-fourth from the state high- 
way fund, and one-half from the federal aid fund. In constructing the highway 
or highways the state highway commission may make and enter into contracts 
for such construction work with any county or counties of the state, or with 
contractors, or have the work done under its supervision, endeavoring to have 
the same done as cheaply as possible. The said construction work and labor 
shall be done under the direct supervision of the state highway commission, 
subject to the inspection and approval of the secretary of agriculture of the 
United States or his authorized representative and in accordance with the rules 
and regulations made pursuant to the Federal Aid Road Law. The state high- 
way commission may, in its discretion, from time to time apply for and secure 
federal aid and make payments on said construction as the same progresses in the 
pro rata part of the value of the labor and material which have been actually 
put into such construction in compliance with said plans and specifications. The 
state highway commission shall cooperate with the counties in obtaining material 
and labor to be used on any project under the provisions of this article. 
1919, ec. 321, 189, s. 3. 


3593. Counties, etc., may use available road funds. The several counties, 
townships, and road districts, in order to provide their one-fourth of the cost of 
constructing said system of state highways, as contemplated by this article, within 
their respective territories, may in their discretion use such road funds as they 
may have available or may provide same under and pursuant to any law now in 
force or hereafter enacted, and the construction and improvement of the said 
system of state highways is hereby declared to be a necessary public expense of 
the several counties, townships, and road districts as to such portion of same as 
may be located within their respective bounds, under the provisions of this 
article. And the financial cooperation of the respective counties, townships, and 
road districts shall -be under agreement entered into between the local county, 
township, or road district officials and the state highway commission, which agree- 
ments shall conform with the requirements of the federal government and the 
provisions of this article not inconsistent with the federal requirements. 

1919, c. 189, s. 4. 


3594. Counties may use unexpended motor taxes. The funds heretofore col- 
lected to be expended in the several counties of the state under the provisions 
of chapter one hundred and forty, public laws of one thousand nine hundred and 
seventeen, being the.law regulating motor vehicles, now remaining unexpended, 
shall be paid by the state highway commission to the counties to which such 
funds belong under the provisions of said chapter, to be by the county road 
authorities used as a county fund under the provisions of this article for the 
construction and maintenance of the state highway or highways in said counties 
as herein provided, which use shall be subject to any of the agreements and 
contracts now in force between the federal government or the various counties 
and the state highway commission. 

1919, c. 189, s. 7. 


Laws of 1917, c. 140, s. 7, provides that at least seventy per cent of the amount of auto- 
mobile fees collected in any county should be expended in the county from which the fees 
were collected. 
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3595. All funds of state highway commission converted into road fund; appor- 
tionment. All funds collected under the provisions of this article or hereafter 
collected under the provisions of the chapter of the Consohdated Statutes 
entitled Motor Vehicles, and all property and funds of the state highway com- 
mission, except as provided in preceding section, shall be converted into the state 
highway fund and apportioned by the state highway commission under the 
provisions of this article. 

1919, c. 189, s. 8. 


3596. Short-term loans authorized to supplement road fund. If the state high- 
way fund provided by this article shall be insufficient to enable the state, in 
cooperation with the counties and subdivisions thereof, to advantageously avail 
itself of the federal aid to the fullest extent, then the state treasurer, upon the 
advice of the governor and council of state, shall from time to time negotiate 
and secure a short-term loan for such amount as may be necessary to meet the 
available federal aid, and no more, upon the best terms obtainable, and execute 
the note or notes of the state therefor, and place the money so obtained to the 
credit of the said state highway fund, to be apportioned by the state highway 
commission as other moneys in said fund and as herein provided. 

1919, c. 189, s. 9. 


3597. Ten per cent of fund held for administrative purposes. So much, not 
to exceed ten per centum, of the state highway fund, as provided in this article 
for any registration year as the state highway commission may estimate to be 
necessary for administering the provisions of this article, shall be deducted for 
that purpose, available until expended. Within sixty days after the close of 
each registration year the state highway commission shall determine what part, 
if any, of the sums theretofore deducted for administering the provisions of this 
article will not be needed for that purpose, and said sum shall be returned to the 
state highway fund. 

1919; c. 189; s- 10: 


3598. Rights of way to be furnished by counties, etc. The rights of way for 
the construction of the system of state highways provided for in this article shall 
be furnished by the counties, townships, or road districts in which same are 
located, without cost to the state, and the cost of engineering shall be paid for 
by the state out of the highway fund. 

1919, ec: 189, s. 11. 


3599. Roadside trees provided for. The state highway commission and the 
state forester may cooperate with the county, township, or district road authori- 
ties in the proper selection, planting and protection of roadside trees, and the 
state highway commission is hereby empowered to make all necessary rules and 
regulations for the protection of the state highways and the roadside trees herein 
provided for. 

1919) c@ 189;"s.) 12: 


Art. 2. Strate Funp For County Roap Loans 


3600. Semiannual road loan fund; state bonds for; first issue. For the pur- 
pose of creating a semiannual road fund, not to exceed four hundred thousand 
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dollars, to be used by the several counties of the state for permanent road im- 
provement upon the terms herein prescribed, the state treasurer is hereby author- 
ized and directed to issue bonds of the state of North Carolina, payable forty-one 
years after date of issue, which bonds shall be issued semiannually on the first 
days of January and July of each year. On the first day of July following the 
ratification of this article the state treasurer shall issue bonds to an amount not 
to exceed four hundred thousand dollars, which bonds shall bear interest at a 
rate not exceeding four per cent per annum from date of issue until paid, which 
interest shall be payable semiannually on the first days of January and July of 
each year so long as any portion of said bonds shall remain due and unpaid. 
1917,.c¢. 6, s. 13 1919, ce: 115. 


The purpose of this article is to enable the state to aid in road building in different locali- 
ties by an exchange of bonds: Comrs. v. Lacy, State Treas., 174-141. 


3601. Loans to counties. The proceeds received by the state treasurer from the 
sale of said bonds shall be loaned to the several counties of the state, as herein- 
after provided, to be used by said counties in the construction of macadam, sand- 
clay, or other surfaced roads. 

LOC IC Ouse elo LOC LLOY 


3602. Counties pay interest to treasurer; how such interest used. Said coun- 
ties shall pay to the state treasurer five per cent interest per annum on the 
amount so loaned, to be paid semiannually on the first days of December and 
June of each year, for a period of forty-cne years, or for such time thereafter 
as may hereinafter be required. From the five per cent interest received on such 
county bonds the state treasurer shall pay the four per cent interest on the state 
bonds issued for this purpose, and the surplus shall become a part of the semi- 
annual road fund herein provided for. 

iNSulre, (es By BS ABO oy Tiilay 


3603. Second bond issue; disposition of surplus. On January first following 
the first issue of bonds under this article the state treasurer shall issue like bonds 
to an amount sufficient, when added to said surplus, to make an available fund 
of four hundred thousand dollars, or so much thereof as may be necessary, to meet 
the demands made for loans, which said sum shall be loaned in the same manner 
as the proceeds arising from the first sale of bonds. Said bonds shall be the 
same in all respects as those first issued, and shall run for a period of forty-one 
years from date of issue, and bear interest at a like rate, which interest shall be 
payable on the first days of January and July of each year. If sufficient applica- 
tions for loans to counties shall not be made under the provisions of this article 
to take up the surplus at any time, the state treasurer is authorized to loan such 
remaining surplus, in such manner as he may deem best, at a rate of not less than 
five per cent per annum, payable semiannually on the first day of December and 
June of each year. 

1917, c. 6, s. 4; 1919, c. 115. 


3604. Successive issues and loans. Hach six months thereafter, for a period of 
forty-one years, the state treasurer shall issue bonds of the same class, to run 
for a period of forty-one years from date of issue, to an amount sufficient, when 
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added to said surplus, to create a fund of four hundred thousand dollars, or so 
much thereof as may be demanded, which amounts shall be loaned to the counties 
applying therefor under the conditions herein imposed. 

LOI, <CH'6,U8.'5 ; ASLO GS 115! 


3605. Payment and retirement of bonds provided for. At the expiration of 
said period of forty-one years the state treasurer shall retire all of said bonds, 
as they mature, from the surplus remaining each six months after paying the 
semiannual interest on the bonds outstanding. 

LOM eCn OF S16 3 A919, Cs 115. 


3606. Formal requirements as to bonds and coupons; sales. The bonds author- 
ized and directed to be issued by this article shall be coupon bonds, and of the 
denominations of one hundred dollars, five hundred dollars, and one thousand 
dollars each, as may be determined by the said state treasurer, and shall be signed 
by the governor and the state treasurer, and sealed with the great seal of the 
state, and shall be known as ‘‘North Carolina Highway Bonds.’’ The coupons 
thereon may be signed by the State Treasurer alone, or may have a facsimile of 
his signature printed, engraved, or lithographed thereon; and the said bonds 
shall in all other respects be in such form as the state treasurer may direct, and 
the coupons thereon shall, after maturity, be received in payment of all taxes, 
debts, dues, licenses, funds, and demands due the state of North Carolina of any 
kind whatsoever which shall be expressed on the face of said bonds. Before 
selling the bonds herein authorized to be issued, the treasurer shall advertise 
the sale and invite sealed bids in such a manner as in his judgment may seem 
to be most effectual to secure the best price. He is authorized to accept bids 
for the entire issue or any part thereof, and where.the advantages are equal, he 
shall give the preference of purchase to the citizens of North Carolina; and he 
is authorized to sell the bonds herein authorized in such manner as in his judg- 
ment will produce the best price. Any premium received by the state treasurer 
from the sale of the bonds shall become a part of the surplus or sinking fund 
herein provided for. _ 

TOMCAGUSa as LOLO ST CeELLO: 


3607. Exemption from taxation. The said bonds and coupons shall be exempt 
from all state, county, or municipal taxation or assessment, direct or indirect, 
general or special, whether imposed for purpose of general revenue or otherwise, 
and the interest thereon shall not be subject to taxation as for income nor shall 
said bond and coupons be subject to taxation when constituting a part of the sur- 
plus or capital stock of any bank, trust company, or other corporation, but 
when constituting a part of such surplus or capital stock shall be deducted 
from the total assets in order to ascertain the taxable value of such shares. 

1917, c. 6, s. 8; 1919, ec. 115. 

See Comrs. v. Lacy, State Treas., 174-141. 


3608. County election on question of state aid. When as many as twenty-five 
per centum of the voters registered at the preceding general election in any 
county of the state shall sign and present a petition to the board of commissioners 
of such county, requesting said board to call an election for the purpose of 
securing state aid for the construction of highways in such county, under the 
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provisions of this article, specifying in such petition the amount to be so borrowed 
and asking that the special tax necessary to meet the payments herein provided 
for be levied and collected and used for said purpose, if a majority of the votes 
east shall favor such loan, said board shall call an election for that purpose, which 
shall be held on the second Tuesday in April or the second Tuesday in October 
of that year. A special registration of voters shall be required before any such 
election is held. Such registration and election shall be conducted under the 
provisions of the general election law. When ealling said election, the board of 
commissioners shall specify in such eall the amount to be voted upon, accom- 
panied by a statement to the effect that a favorable vote thereon shall carry the 
power and duty on the part of such board of commissioners to levy and collect the 
special tax herein required for the purposes herein named, and such election shall 
be conducted in the same manner, as near as may be, as elections for members of 
the general assembly. At such election those qualified voters who are in favor of 
securing state aid for road building shall vote a ballot upon which is written or 
printed the words ‘‘For good roads,’’ and those who oppose such state aid shall 
vote a ballot upon which is written or printed the words ‘‘ Against good roads.’’ 
The result of said election shall be certified by the returning board to the board 
of county commissioners. 
1917, 'c. 6) ss. 10, 11; 1919, ©..115. 
See Comrs. v. Lacy, State Treas., 174-141. 


3609. County to give bond to state for amount voted; discharge of bond. If 
a majority of the votes cast shall be ‘‘For good roads,’’ the board of commis- 
sioners of such county shall execute a bond payable to the state of North Carolina, 
in form to be approved by the state treasurer and attorney-general, for the 
amount so voted, which bond shall be signed by the chairman of the board of 
county commissioners and countersigned by the register of deeds, and sealed with 
the seal of the county, and shall be immediately delivered to the state treasurer. 
Said bond shall obligate said county to pay to the state treasurer five per cent 
interest per annum on the amount thus loaned, payable semiannually on the 
first days of December and June of each year for a period of forty-one years. 
At the expiration of forty-one years said county bond shall be returned by the 
state treasurer, and said county shall be discharged from further liability on said 
bond: Provided, that if upon the maturity of any series of state bonds issued in 
pursuance of this article the state shall not have sufficient funds to retire the same 
derived from the difference in interest herein provided, owing to its inability to 
keep such difference in interest continually invested, or on account of expenses 
or delay incident to its investment, then and in that event any such deficiency 
shall be made good by the counties participating in the original proceeds of any 
such state bonds in proportion to the amount of such proceeds received by any 
such county, 

TOU PCG te OLO we 115: 
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3610. Interest due from county; special tax; penalties for delinquency. Said 
interest shall constitute a special state tax, which shall be collected and accounted 
for under the same penalties as other state taxes, except that the state treasurer 
shall also be required to collect, in addition to said five per cent to be paid semi- 
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annually, a penalty of one-half of one per cent of the interest due for each day 
the same shall remain unpaid after the first days of December and June of each 
year. One-half of such penalty shall be paid by the county and one-half by the 
sheriff of such delinquent county. If any county which has obtained money 
from the state under the provisions of this article shall fail or refuse to pay the 
interest due on such loan or loans for a period of thirty days, the amount due by 
such county, together with the penalty, shall at once become due and payable, 
and the state treasurer is authorized to proceed to collect the same from such 
delinquent county. 
DOU Cn OSs Loe LOLS Ciel 1 5, 


3611. County files estimates and accounts with treasurer. At the time of 
filing said bond with the state treasurer said board of commissioners shall also 
file an estimate of the amount of money which will be actually needed for the 
following six months; and semiannually thereafter, on the first days of May and 
November, they shall file with said treasurer an estimate of the amount needed 
for the ensuing six months until said loan has been exhausted. Each six months 
after securing a state loan the board of county commissioners shall publish a 
sworn statement showing in detail all receipts and expenditures, to whom paid 
and for what purpose, during the preceding six months, which shall also be filed 
with the state treasurer. 

TOU CHO. Ss lo 1019s GC. 115% 


3612. Adjustment of aggregate of loans to amount of semiannual fund. If the 
aggregate of the estimates by the several boards of commissioners which vote for 
state aid under this article shall exceed the sum of four hundred thousand dol- 
lars, the state treasurer shall reduce all loans pro rata for the following six 
months. If such estimates shall not amount to four hundred thousand dollars, 
then the bonds to be issued and sold for that period shall be reduced accordingly. 

1917, ¢. 6, 8.14; 1919; ©. 115. 


3613. Times when loans made; limit of aggregate loans. From the first to the 
thirtieth days of January and July of each year, and at no other time, the state 
treasurer shall loan to the several counties which have complied with the provi- 
sions of this act the amounts asked for by each: Provided, that interest shall be 
charged and collected from the first day of the month: Provided further, that 
the aggregate of such loans shall not exceed four hundred thousand dollars; and 
each six months thereafter, at the time herein prescribed, for a period of forty-one 
years and as long thereafter as the amount so loaned is unpaid, said counties shall 
pay to the state treasurer five per cent interest on the amount so loaned. 

LOI, Cin, Selo 1 O1OS Ce LL: 


3614. Additional loans. Additional loans may be made to counties within the 
limit prescribed by this article if another election shall have been held therefor 
as is herein provided, and if a majority of the votes cast shall have been ‘‘ For 
good roads.’’ 

OC nO eSae LOM OL OmG Los 


3615. Second election when first unfavorable. If a majority of the votes cast 
at any such election shall be ‘‘Against good roads,’’ no loan shall be made to 
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that county: Provided, however, that said board of commissioners shall order 
another election for the same purpose after the lapse of one year upon having 
presented to it a petition signed by twenty-five per cent of the voters as herein 
provided. 

LOUEUC EG, See e LOLS Gy Lo: 


3616. County ‘‘Road Loan Tax’’; maintenance tax. There shall be levied by 
the proper authorities in each county accepting a loan, as provided for in this 
article, at the same time other taxes are levied, a special annual tax for a period 
of forty-one years, to be known as the ‘‘Road Loan Tax,’’ which shall be suffi- 
cient to pay, and which shall be collected by the sheriff and be used in paying, 
the semiannual interest on said loan or loans at five per centum per annum. Said 
tax shall be sufficient to cover the cost of collection and disbursement and the 
penalty herein provided for, in case such penalty should be incurred, in addition 
to the five per centum per annum, which shall be paid to the state treasurer by the 
sheriff of the county semiannually on the first days of December and June of 
each year. And a vote authorizing the issuance of bonds under this article shall 
be understood and construed to authorize and empower a levy of said tax. There 
shall also be annually levied by said board of county commissioners at the times 
herein specified a separate special tax for the maintenance of the roads built from 
moneys procured under the provisions of this article, which special tax shall be 
sufficient, after paying the costs of collection and disbursement, to equal each 
year, for the first four years after such loan is made, four per centum of the 
amount so borrowed; each year for the next four years, eight per centum of the 
amount so borrowed; and thereafter, each year, ten per centum of the amount 
so borrowed, so long as any of said loan remains due and unpaid to the state. 
If any board of county commissioners whose duty it is to levy any tax or taxes 
under the provisions of this article shall fail or refuse to make such levy, or to 
make such rate of levy as is required by this article, they and each of the members 
thereof shall be guilty of a misdemeanor, and, upon conviction, shall be fined 
personally and severally not less than two hundred dollars each, nor more than 
one thousand dollars each, or be imprisoned not exceeding one year, in the discre- 
tion of the court. : 

1917; c. 6, Ss. 183 :1919,0e 115) 


3617. County loan limited by its indebtedness. No county shall be allowed 
to borrow money under the provisions of this article to an amount which, added 
to the other bonded indebtedness, exceeds six per cent of the assessed valuation 
of the property of the county. 

1917, c. 6, s. 19; 1919, ¢. 115. 


3618. Article available to townships and road districts; conditions. Town- 
ships, and road districts created by special act of the general assembly, may avail 
themselves of the benefits of this article upon compliance with the requirements 
herein set out: Provided, that the bond or undertaking filed with the state 
treasurer shall be executed by the board or boards of county commissioners of 
the county or counties in which such township or road district is situated. Such 
bond or undertaking shall specify that it is given on behalf of such township or 
road district only. It shall not be a liability in any wise against the county; and 
the special taxes shall be levied and collected out of the township or road district 
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named, and not out of the county. It shall be the duty of such commissioners 
to levy, and the duty of the sheriff to collect, such special taxes and make pay- 
ment thereof in the manner and under the penalty set out in this article. 

LOLS, Ca Gy 82.209 L919) C15: 

This section, as originally written, was held to be unconstitutional in that it required bonds 
of the county to be issued for road expense in the township: Comrs. vy. Lacy, State Treas., 
174-141—-so where township bonds were to have the guaranty of the county commissioners, 
Comrs. v. Boring, 175-105. This was amended as above by act of 1919. 

County commissioners may act as agents for townships in issuing bonds: Comrs. v. Boring, 
175-105. 


Art. 8. Roap Improvemrnt Witn FrpEerAL CooOPERATION 


3619. County bonds for road improvement with federal codperation. The 
board of county commissioners of every county in this state is hereby authorized, 
upon the conditions and subject to the limitations and restrictions hereinafter set 
forth, to issue bonds of the county from time to time for the purpose of paying 
the county’s share of the cost of constructing or improving public roads in the 
county at the joint expense of the federal government and the county, or at the 
joint expense of the federal government, the state, and the county, under agree- 
ment between the secretary of agriculture of the United States and the state 
highway commission of North Carolina. 

IDES Os ay Eh ale 

Section referred to in Martin County v. Trust Co., 178-26. 


3620. Annual tax to pay bonds and interest authorized. The board of county 
commissioners of every county in this state is hereby authorized to levy annually 
a special tax ad valorem upon all taxable property in the county for the special 
purpose of paying the principal and interest of all bonds issued by the county 
under this article, as such principal and interest become due, which tax shall be 
in an amount sufficient for said purpose and in addition to all other taxes author- 
ized to be levied by said board. 

LOTS Croll aS.a2. 

See Martin County v. Trust Co., 178-26. 


3621. Bonds to mature serially within thirty years. Hach issue of bonds made 
by a county under the provisions of this article shall so mature that the aggre- 
gate principal amount of the issue shall be payable in annual installments, begin- 
ning not more than three years after the date of the bonds of such issue and 
ending not more than thirty years after such date. No such installment shall be 
more than two and one-half times as great in amount as the smallest prior install- 
ment of the same bond issue. If all bonds of any one issue are not delivered 
simultaneously, the bonds of such issue outstanding at any one time shall mature 
as aforesaid. 

1919, ¢. 312, s. 3. 


3622. Form of bonds and coupons; interest limit; delivery. Said bonds shall 
be issued in such form and denominations, and with such provisions as to time, 
place, and medium of payment of principal and interest, as the board of county 
commissioners of the county issuing the bonds may determine, subject to the 
limitations and restrictions of this article. The bonds shall bear interest at a 
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rate not exceeding six per centum per annum, payable semiannually. They may 
be either coupon bonds or registered bonds; and, if issued in coupon form, may 
be made registerable as to principal or as to both principal and interest. They 
shall be signed by the chairman of the board of county commissioners of the 
county issuing them, and the county seal shall be affixed to the bonds and attested 
by the clerk of said board; and the coupons of such bonds shall bear the printed, 
or lithographed, or engraved facsimile signature of the chairman of said board 
of county commissioners who is in office at the date of the bonds. The delivery 
of bonds signed as aforesaid by officers in office at the time of such signing shall 
be valid notwithstanding any changes in officers occurring after such signing. 
1919, c. 312, s. 4. 


3623. Sale of bonds. Said bonds shall be sold in the manner provided in the 
Municipal Finance Act for the sale of bonds of cities and towns. They shall not 
be sold for less than par and accrued interest. 

AGIOS Cro LZ Ss os 

The Municipal Finance Act is subchapter III of Municipal Corporations. 


3624. Proceeds of sale a separate fund. The proceeds of the sale of said bonds 
shall be placed in a separate fund and used only for the purposes for which the 
bonds were issued. 

1919, ¢. 312, s. 6. 


3625. Highway commission certifies county’s share of cost for bonds. When- 
ever a board of county commissioners proposes to issue any bonds under this 
article said board shall obtain from the state highway commission of North 
Carolina a certificate stating the amount of the county’s share of the cost of the 
road improvements for which the bonds are to be issued, as such share is esti- 
mated by said commission, and no bonds shall be issued under this article in an 
amount exceeding such share as estimated by said commission. For the purposes 
of this article, the cost of acquiring rights of way for roads for which bonds are 
hereby authorized to be issued and the amount of any incidental damages to 
adjoining property, due to construction work, shall be treated as a part of the 
county’s share of the cost of constructing the roads and may be paid out of the 
proceeds of the sale of such bonds. 

1919, ¢. 812, s. 7. 


3626. ‘‘Road’’ includes bridges and culverts. The term ‘‘road,’’ as used in 
this article, shall include bridges and culverts in all cases where bridges and 
culverts are to be constructed or improved as a part of a road for which bonds 
are hereby authorized to be issued and the federal government is to bear a part 
of the expense of constructing or improving such bridges or culverts. 

LILO, Cooler isenl 

See Martin County v. Trust Co., 178-26. 


3627. Temporary notes of county in anticipation of bonds. Whenever a board 
of county commissioners shall have obtained from the state highway commission 
a certificate showing the amount of bonds which may be issued by the county as 
provided in this article, it shall be lawful for the board of county commissioners 
to issue notes of the county in anticipation of the issuance of bonds under this 
‘article. Such notes may run for periods of not exceeding one year, and may be 
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renewed from time to time by the issuance of new notes: Provided, however, 
that no such notes shall continue to be issued more than two years after the date 
of the highway commission’s certificate upon which they are predicated. The 
board of county commissioners may, if it deems it advisable, retire such notes or 
any of them by means of taxation or any available funds of the county, and the 
board of county commissioners is hereby authorized to levy in any year a special 
tax ad valorem on all taxable property in the county, for the special purpose of 
paying such notes. In case any such notes are retired by any means other than 
the issuance of bonds under this article, the amount of bonds which may be 
issued shall be reduced by the amount of notes so retired. 
TSTOF Crol2eS as: 


3628. Special county tax for maintaining federal-aided roads. The board of 
county commissioners of every county is hereby authorized to levy annually a 
special tax ad valorem upon all taxable property of the county for the special 
purpose of maintaining any public road constructed or improved with the aid 
of the federal government under an agreement between the secretary of agricul- 
ture of the United States and the state highway commission of North Carolina, 
which tax may be in an amount sufficient for said purpose and in addition to all 
other taxes authorized to be levied by such board of county commissioners. 

ADTO C312) Seo. 


3629. Proceeds of other county road bonds made available. The board of 
county commissioners of every county is hereby authorized to use, for the same 
purposes for which bonds are hereby authorized to be issued, the proceeds of the 
sale of any bonds of the county issued for road purposes under any act other 
than this article, and also any other funds of the county which may lawfully be 
used for constructing or improving public roads of the county. 

1919. G. 3120s, 10: 


3630. Road authorities of county may contract with highway commission. The 
board or body in any county having charge and control of the county roads in 
the county (whether such board or body be the board of county commissioners or 
a road commission or other separate body) may enter into agreements with the 
state highway commission of North Carolina to cause the county to issue bonds 
or levy taxes under this article. If such an agreement is made by a board or 
body other than the board of county commissioners, the board of county commis- 
sioners may carry out the provisions of the agreement. 

ADIG MerS12;ss3 112 


3631. Provision for use of bonds of townships, etc. The board or body having 
charge and control of the public roads of any county is hereby authorized, by 
agreement with the state highway commission of North Carolina, to use the pro- 
ceeds of the sale of any bonds of any road district or township in the county, 
issued for road purposes, for the same purposes for which county bonds are 
hereby authorized to be issued: Provided, the road commissioners or other 
authorities issuing such road district or township bonds join in or consent to 
such an agreement, which they are hereby authorized to do; and Provided, the 
road to be constructed or improved by means of said moneys is situated within 
such road district or township. 


1919, c. 312, s. 12. 
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3632. Construction of article and powers granted. The powers granted by 
this article are granted in addition to and not in substitution for existing powers 
of counties, and are not subject to any limitation or restriction contained in any 
other law: Provided, however, that this article shall be construed as a supple- 
ment to any other act passed at the present session of the general assembly pro- 
viding a plan for meeting any offer on the part of the federal government to 
provide funds for the construction or improvement of roads in this state, and all 
provisions of any such other act relating to the expenditure of moneys for road 
purposes shall apply to the expenditure of moneys raised under the provisions 
of this article or authorized by it to be used for the purposes herein stated. This 
section shall not be construed as authorizing the issuance of the road district or 
township bonds herein referred to, nor shall section 3631 of this article be con- 
strued as authorizing the issuance of any bonds other than bonds of a county, 
payable by general tax upon the county at large. This section deals only with 
the application of the proceeds of the sale of road district and township bonds, 
the issuance of which is authorized by some other law. 

1919; c. $12, s. 13. 


3633. In certain counties article applicable only if adopted at special election. 
In the counties of Alexander, Anson, Ashe, Avery, Bladen, Catawba, Cherokee, 
Clay, Cumberland, Franklin, Gates, Graham, Halifax, Haywood, Hertford, Hyde, 
Jones, Macon, Mitchell, Orange, Pitt, Polk, Rowan, Rutherford, Stanly, Surry, 
Swain, Transylvania, Tyrrell, Warren, and Washington the provisions of this 
article, in so far as they authorize the issuance of county bonds or notes, or the 
levying of a special tax for paying county bonds or notes, or the levying of a 
special tax for maintaining roads, shall not be in force unless and until the ques- 
tion of adopting the provisions of this article shall be submitted to the qualified 
voters of the county at an election, and a majority of the qualified voters of the 
county voting on said question shall vote in favor of adopting the provisions of 
this article. 

The board of county commissioners of any of said counties may cause a special 
election to be held for said purpose at such time as may be designated by said 
board. Said board shall cause a notice of said election to be posted at the court- 
house door of the county at least thirty days before the election, and to be pub- 
lished once in each of the four successive weeks immediately preceding the 
election. The board of county commissioners shall name the registrars and 
judges of election for the voting precincts of the county for said election, and 
shall cause to be printed a sufficient number of ballots for use at the election. 
At said election the voters who are in favor of the adoption of the provisions of 
this act shall vote a ballot on which shall be written or printed, ‘‘For the adop- 
tion of the Federal Aid Act’’; and the voters who are opposed to the adoption 
of the provisions of this act shall vote a ballot on which shall be written or 
printed the words, ‘‘Against the adoption of the Federal Aid Act.’’ At the 
close of the election the votes shall be counted and returns thereof made to the 
board of county commissioners, for which purpose said board shall cause blank 
abstracts to be printed and furnished to the registrars and judges of election. 

On the first Thursday following the election said board of county commissioners 
shall meet as a canvassing board, shall receive the returns of said election, shall 
judicially pass upon the returns, and shall judicially determine and declare the 
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result of said election, all of which shall be recorded in the records of said board. 
The returns shall be executed in duplicate, and one copy shall be delivered to the 
board of county commissioners as aforesaid, and the other filed with the clerk 
of the superior court of the county. In all respects other than those herein 
mentioned said special election shall be held and conducted and the qualifications 
of voters at said election determined, as nearly as may be practicable, in accord- 
ance with the general law relating to the holding and conducting of elections 
for members of the general assembly and the determination of the qualifications 
of voters at such elections. The expense of holding said special election shall be 
paid out of the general funds of the county. 

The board of county commissioners shall cause a notice containing a brief 
statement of the result of said election as determined by the board to be published 
at least once in a newspaper published in the county. No right of action or 
defense founded upon any invalidity of said election shall be asserted, nor shall 
the validity of said election be open to question in any court upon any ground 
whatever, except in an action or proceeding commenced within thirty days after 
the first publication of said notice: Provided, however, that a copy of this 
sentence shall be incorporated in said notice. The board of county commissioners 
may, in its discretion, order a new registration for said special election, but such 
new registration shall not be necessary unless ordered by the board. Upon 
the determination, made as aforesaid, by the board of county commissioners, that 
a majority of the qualified voters voting upon said question voted in favor of 
adopting the provisions of this article, then all of the provisions of this article 
shall be in force in the county so adopting them. 

Sections 3629, 3631, and 3632 of this article shall be operative in all counties 
of this state from and after the 11th day of March, 1919. 

1919, c. 312, s. 18a. 


Art. 4. Gernrrat Roap ImproveMEeNT; Roap Commissions; Bonps 
AND TAxEs 


Part 1. Bond Issues, Special Taxes and Funds 


3634. County issue of road bonds; petition and election; approved by state 
commission; bond limit. Bonds may and shall be issued by the board of county 
commissioners of any county for the purpose of laying out and opening, altering, 
or improving the public roads and bridges of county under the conditions and 
provisions hereinafter provided. The board of county commissioners of any 
county, upon the petition of one hundred freeholders of the county petitioning 
for an election for a bond issue, shall make an order providing for holding an 
election at the next election of county officers, or at any time not less than thirty 
days from the date of such order, which shall be designated therein, to open the 
polls and take the sense of the qualified voters of the county on the question of 
whether the board of county commissioners of such county shall issue bonds for 
such purpose. The petition must include the amount of bonds it is proposed to 
issue and the approximate number of miles of road that it is proposed to improve 
by such bond issue. No election shall be held until the board of county commis- 
sioners has been notified by the state highway commission in writing that the 
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amount of bonds proposed to be issued will be sufficient to construct or reconstruct, 
alter or improve approximately the number of miles of road proposed to be im- 
proved, reconstructed, or altered, as set out in the petition. 

A9N7, Ch284) sis 1919)hen 12) sx 1O19s en6s. 

The act of 1917, c. 284 (included in this article), is prospective in its nature and does not 
modify or repeal local acts: Rankin v. Gaston County, 173-683. 

The bond issue provided for, being for a necessary expense, does not require the popular 
vote except when specially provided for, and the vote on bond issue is sufficient to authorize 
the levy of a tax: Parvin v. Comrs., 177-508. 

This section does not violate the constitution, article 2, section 29, since it is a general law 
for the establishment of roads, etc., for the whole county: Ibid. See, also, Brown v. Comrs., 
173-598; Mills v. Comrs., 175-215; Martin County v. Trust Co., 178-26. 


3635. Powers vested in road commission. Whenever it is stated in the petition 
to the board of county commissioners praying for a bond issue for road work, 
as is authorized in the preceding section, that the bonds thus authorized shall be 
issued and sold by the county road commission hereinafter created by this article, 
or the existing road commission of the county in which the petition for road 
bonds is made, then the said county road commission or other road commission 
or board having charge of the road work in said county is hereby vested with all 
the power, rights, and authority now vested in the board of county commissioners 
of said county for issuing and selling the road bonds, as authorized in the peti- 
tion, and said county road commission or other commission or board having 
charge of the road work in the county shall proceed to issue and sell bonds called 
for in the petition as hereinafter provided. 

1917, c. 284, s. 2; 1919, c. 68. 


3636. Apportionment by townships of funds from bond sale. Whenever it is 
stated in the petition to the board of county commissioners praying for a bond 
issue for road work that the funds derived from the sale of such bonds shall be 
expended by the county road commission or other commission or board having 
charge of the road work of said county in the various townships composing the 
county, in proportion to the assessed tax valuation of each township, then when- 
ever bonds are issued by the board of county commissioners or county road com- 
mission, as provided, the county road commission shall apportion the funds 
arising from the sale of said bonds and use same in the several townships of the 
county issuing said bonds, as nearly as may be in proportion to the assessed tax 
valuation of said township, the intention being that each township shall receive 
and have expended on roads within its borders, or on roads built for its benefit, 
a fair and equitable proportion of the money arising from the bond issue author- 
ized by this article. The purchasers of said bonds shall not be required to see to 
the application of such funds. 

Ups 2ot eS LO mcr OS: 


3637. Special road tax; petition and election; tax limit; approval of state com- 
mission. The board of county commissioners of any county, upon the petition 
of one hundred freeholders of said county petitioning the board of county ecom- 
missioners to levy a special road tax for carrying on the road work of said 
county, shall make an order requiring an election to be held at the time of elec- 
tion of county officers, or at any other time not less than thirty days from the 
date of such order, which shall be designated therein, to open the polls and take 
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the sense of the qualified voters of the county on the question whether the board 
of county commissioners shall levy a tax for such purpose. The petition for such 
election must state the maximum rate for which such special road tax is to be 
levied, which rate shall not exceed fifty cents on the hundred dollars worth of 
property according to the last tax lst and one dollar and fifty cents on the 
poll, observing at all times the constitutional equation: Provided, the peti- 
tion also states approximately the number of miles of road to be improved by such 
special road tax and the length of time for which such special road tax shall be 
levied. The board of county commissioners, before calling such election, must 
be notified by the state highway commission in writing that the amount of 
money to be raised annually by the special road tax proposed will be sufficient 
to maintain and operate with economy a construction force suitable for the work 
proposed or will be sufficient to secure for the county reasonable contract prices 
for the work to be done, and that within the time named and for the amount 
thus to be raised the approximate number of miles of road can be built that is 
named in the petition. 
1917, c. 284, s. 4; 1919, c. 68. 


This tax is for a special purpose, and the special approval of the legislature is found in this 
general statute: Parvin v. Comrs., 177-508, distinguishing R. R. v. Cherokee County, 177-86. 
The constitutional limitation of taxation may be exceeded for the special purpose designated: 
Ibid.; Martin County v. Trust Co., 178-26. 


3638. When bond issues by townships authorized. At the end of three months 
after the seventh of March, nineteen hundred and seventeen, in any county that 
has not taken advantage of the provisions of this article and issued bonds as pro- 
vided in section 3634 of this chapter, or levied a special tax as provided in the 
preceding section, then any township may proceed to take advantage of the pro- 
visions hereinafter set. forth. 

191%, ¢c..284, s. 5; 1919, c. 68. 


3639. Petition from township; election; approval of commission; bond limit. 
The board of county commissioners of any county, upon the petition of twenty- 
five freeholders of said township of said county for a bond issue for the con- 
struction or reconstruction of the public roads and bridges of said township, 
shall make an order providing for holding an election at the next election of 
county officers, or at any other time not less than thirty days from the date of 
such order, which shall be designated therein, to open the polls and take the sense 
of the qualified voters of the township on the question of whether the board of 
county commissioners of such county shall issue bonds for such township for the 
purpose stated in the petition. The petition must state the amount of bonds it 
is proposed to issue and the approximate number of miles of road that it is pro- 
posed to improve by such bond issue. No election shall be held until the board 
of county commissioners has been notified by the state highway commission in 
writing that the amount of bonds proposed to be issued will be sufficient to con- 
struct or reconstruct, alter or improve, approximately the number of miles of 
road proposed to be constructed, reconstructed, or altered as set out in the peti- 
tion. 

UMC et es Oe Lolo MCs Gon wloLo.C. tans ae 
- The county commissioners may act as agents of the townships in issuing bonds: Comrs. v. 
* Boring, 175-105; Edwards v. Comrs., 170-448. 
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3640. Special road tax for townships; tax limit; approval of commission. The 
board of county commissioners of any county, upon the petition of twenty-five 
freeholders of any township of any county petitioning the board of county com- 
missioners to levy a special road tax for carrying on the road work of the town- 
ship, shall make an order requiring an election to be held at the next election of 
county officers or at any other time not less than thirty days from the date of 
such order, which shall be designated therein, to open the polls and take the 
sense of the qualified voters of the township on the question whether the board 
of county commissioners shall levy a tax for such purposes. The petition for 
such election must state the maximum rate for which such special road tax is to 
be levied, which rate shall not exceed fifty cents on the one hundred dollars 
worth of property, according to the last tax list, and one dollar and fifty cents 
on the poll, observing at all times the constitutional equation. The petition 
must also state approximately the number of miles of road to be improved by 
said special road tax and the length of time for which such special road tax shall 
be levied. The board of county commissioners, before calling such election, 
must be notified by the state highway commission, in writing, that the amount of 
money to be raised annually by the special road tax proposed will be sufficient 
to maintain and operate with economy a construction force suitable for the 
work proposed, or will be sufficient to secure for the county reasonable contract 
prices for the work to be done, and that within the time named, and for the 
amount thus to be raised, the approximate number of miles of road can be built 
that is named in this petition. 

1917, c, 284, s. 7; 19197 c. G8: 


3641. Bond issues in counties having township bond issues. The board of 
county commissioners of any county in which township bonds have been issued 
and sold for the construction of roads shall, upon petition of one hundred free- 
holders of said county petitioning for an election for a bond issue for road con- 
struction, make an order providing for holding an election at the next election 
of county officers or at any other time not less than thirty days from the date 
of such order, which shall be designated therein, to open the polls and take the 
sense of the qualified voters of the county on the question of whether the board 
of county. commissioners of such county shall issue bonds for the purpose of pro- 
viding funds for taking over the township bonds already issued for road pur- 
poses and of providing an additional amount with which to construct additional 
roads in such county. Such petition must state the amount of bonds which it 
is proposed to issue in excess of the amount required to cover the township bond 
issue, and also the approximate number of miles that it is proposed to improve 
by such bond issue. No election shall be held until the board of county commis- 
sioners has been notified by the state highway commission in writing that the 
amount of bonds proposed to be issued for road construction work will be suffi- 
cient to construct, reconstruct, or alter approximately the number of miles of 
road proposed to be improved by said bond issue. The maximum amount of 
bonds «issued under this article in such county, together with all the bonds pre- 
viously issued and remaining unpaid by such county, shall in no case exceed an 
amount equal to ten per cent of the total assessed valuation of the county. The 
township in which the bonds have been issued and which are taken over by the ° 
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county shall not be subject to any additional tax on account of the county bonds 
issued to refund or buy in said township bonds, but shall be liable for its pro 
rata portion of the county bonds. 

1917, c. 284, s. 8; 1919, c. 68. 


3642. Bonds and taxes by road districts. Whenever there has been established 
in any county or counties of this state a road district, composed of one or more 
townships in one or more counties, or parts of one or more townships in one or 
more counties, such road district is herewith granted the same rights and privi- 
leges in regard to the issuing of bonds or levying of special road tax as is given 
to townships under the provisions of this article. , 

1917, c. 284, s. 9; 1919, c. 68. 


3643. Petition and election for county road commission. Upon the petition of 
one hundred freeholders of any county petitioning for the creation of a county 
road commission, the board of county commissioners of said county shall make 
an order providing for holding an election at the next election of county offi- 
cers or at any other time not less than thirty days from the date of said order, 
which shall be designated therein, to open the polls and take the sense of the 
qualified voters of the county on the question of whether there shall be created 
in said county a county road commission. In the event that the majority of 
votes cast shall be for the creation of a county road commission at any election 
herein provided for, after the result has been declared and recorded as herein 
provided for there shall be and there is herewith created in said county a county 
road commission as provided hereinafter. 

1917, c. 284, s. 10; 1919, c. 68. 


3644. Qualified voters defined; law governing elections; registration; ballots; 
returns. The qualified voters at any special election held under the provisions 
of this article, until otherwise provided by general law, shall be those qualified 
to vote at the preceding regular November election and those who may have 
become of age and qualified since the preceding regular November election, 
except those who by commission of crimes or by removal from the district 
or county or for other legal causes have disqualified themselves to vote. Any 
election held under the provisions of this article shall be conducted in the same 
manner as is now or may hereafter be prescribed by law for holding elections 
for the members of the general assembly, except as herein provided. The said 
board of county commissioners shall appoint the registrars of election, the judges 
or inspectors, and any other election officers, and registration and challenge of 
voters shall be conducted in the same manner as is now or may hereafter be 
provided for the election of members of the general assembly; and said county 
commissioners may or may not order a new registration for any or all of said 
elections. 

At any special election held under the provisions of this article for a bond 
issue, the ballots tendered and cast by the voters shall have written or printed 
upon them ‘‘ For road bond issue’’ or ‘‘ Against road bond issue,’’ and all electors 
who favor the issuing of said bonds shall vote a ballot written or printed thereon 
‘‘For road bond issue,’’ and those opposed to the issuing of the bonds shall vote 
a ballot written or printed thereon ‘‘ Against road bond issue’’; and at any special 
election held under the provisions of this article, providing for a special road tax, 
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the ballots tendered and cast by the voters shall have written or printed upon 
them ‘‘ For special road tax’’ or ‘‘ Against special road tax,’’ and all electors who 
favor the levying of said special road tax shall vote a ballot written or printed 
thereon ‘‘F'or special road tax’’ and those opposed to levying the special road 
tax shall vote a ballot written or printed thereon ‘‘ Against special road tax’’; 
and at any special election held under the provisions of this article, providing 
for the creation of a county road commission, the ballots tendered and cast by 
the voters shall have written or printed upon them ‘‘For county road commis- 
sion’’ or ‘‘Against county road commission’’; and all electors who favor the 
creating of a county road commission shall vote a ballot written or printed 
thereon ‘‘ For county road commission,’’ and those opposed to creating a county 
road commission shall vote a ballot written or printed thereon ‘‘ Against county 
road commission. ’’ 

The vote shall be counted at the close of the polls and returned to the board of 
county commissioners or clerk of the board on the Thursday next following the 
election, and the board shall tabulate and declare the result of the election not 
later than its next regular meeting following the return of the vote of the elec- 
tion, all of which shall be recorded in the minutes of the board of county com- 
missioners, and no other recording and declaring of the result of the election shall 
be necessary. The result of the vote shall be counted, declared, and reported to 
the board of county commissioners as prescribed by law in the election of the 
members of the general assembly. 

1917, c. 284, s. 11; 1919, c. 68. 


3645. When bonds to be issued. In the event that the majority of the votes 
east shall be ‘‘For road bond issue’’ at any election herein provided for, after 
the result has been declared and recorded as aforesaid the board of county com- 
missioners or county road commission, as authorized, of the county at its next 
regular meeting shall proceed to carry out the wishes of the voters as expressed at 
such election, as hereinafter provided in this article. 

1917; c. 284, s..12); 1919, ¢@: 68. 


3646. Levy of special road tax. In the event that the majority of the votes cast 
shall be ‘‘For special road tax’’ at any election herein provided for, after the 
result has been declared and recorded as aforesaid the board of county commis- 
sioners of the county at its next regular meeting shall proceed to carry out the 
wishes of the voters as expressed at such election, as hereinafter provided for in 
this article. 

1917, ¢. 284, s. 18; 1919, ¢...68: 


3647. County road commission created. In the event that the majority of the 
votes cast shall be ‘‘For county road commission’’ at any election herein pro- 
vided for, after the result has been declared and recorded as aforesaid the board 
of county commissioners at its next regular meeting shall proceed to carry out 
the wishes of the voters as expressed at such election, as hereinafter provided for 
in this article. 

1917, ec. 284, s. 14; 1919, c. 68. 


3648. Advertisement and sale of bonds; when noncompliance not to invalidate 
bonds. The board of county commissioners, or county road commission, or other 
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commission of any county which is authorized to issue county, township, or road 
district bonds under the provisions of this article, shall then proceed with the 
least possible delay to issue such bonds in such denominations and of such class 
and for such term as may be deemed best by said board of county commissioners 
or other said commission. In making sale of the bonds authorized by this article, 
advertisement of same shall be made in a recognized financial paper of the 
country, or a newspaper of state-wide circulation, as well as in a local paper, for 
at least thirty days prior to receiving of bids by the board of county commis- 
sioners or county road commission. The advertisement shall state the date, 
the time and the place for the opening of bids, and the advertisement shall also 
state that all bids must be accompanied by certified check properly vouched for 
by a local bank, if any, of the county in which sale is to be consummated and for 
which bonds are issued; but if there is no bank in said county, then by any 
solvent bank in a neighboring county, and the amount of said check to be 
determined by the board of county commissioners or county road commission of 
the county proposing to issue the bonds. The state highway commission must be 
notified by the board of county commissioners or county road commission of the 
date, place, and time of sale of bonds authorized to be sold under this article, in 
order that the state highway commission, if it so desires, may have a representa- 
tive present who shall act in an advisory capacity with the board of county com- 
missioners in the sale of the bonds. The noncompliance with the conditions 
herein required shall not be construed to invalidate the bonds issued which may 
have passed into the hands of innocent purchasers for value and without notice. 
No bonds shall be sold for less than their par value. 
1917, c. 284, s. 15; 1919, c. 68. 


3649. State or federal aid. If any act shall be passed at this or any subsequent 
session of the general assembly authorizing the state to loan money to the coun- 
ties to aid in the building or improving of public roads, taking county bonds as 
collateral for said loan, or if any provision shall be made for the federal gov- 
ernment to loan money to the county for the purpose as stated above, then the 
board of county commissioners or county road commission is hereby authorized 
and empowered to avail themselves of the privileges and benefits of any such act. 

1917, c. 284, s. 16; 1919, c. 68. 


3650. No fees allowed officers. In selling the bonds and in handling the funds 
derived from the sale of the bonds, and in turning same over to the bank or banks 
of the county hereinafter authorized to be the depository of such funds, the 
board of county commissioners, the county road commission, or the treasurer of 
the county shall not be allowed any fees for handling such funds. 

1917, 'c.° 284, 's/ 17% 1919, ¢.'68: 


3651. Levy of tax for interest on bonds; misappropriation punished. When 
any bonds are issued under the provisions of this article, the board of county 
commissioners shall levy annually the first Monday in May, or at such time as 
county taxes are levied, a special tax for the county, township, or road district, 
of such an amount on the one hundred dollars of property and on the poll as 
will provide a sufficient sum with which to pay the interest due on the bonds 
issued and pay whatever part of the principal of the bond issue may become due 
that year, and also to set aside the amount necessary to provide an adequate sink- 
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ing fund with which to redeem or buy in the bonds. The taxes so levied shall 

be collected as other taxes and shall be kept as a separate fund, to be applied for 

the purposes as stated above, and it shall be a misdemeanor for the members of 

the board of county commissioners to use such fund for any other purpose. 
1917, c. 284, s. 18; 1919, c. 68. 


3652. Levy of special road tax. The board of county commissioners of any 
county which is authorized to levy a special road tax for county, township, or 
road district road work under the provisions of this article shall, beginning with 
the first Monday in May after the election authorizing such levy, proceed to levy 
each year, on the first Monday in May or at such time as county taxes are levied, 
the special road tax authorized by the election and for the number of years stated 
in the petition calling for the election. 

1917, c. 284, s. 19; 1919, c. 68. 


3653. Emergency fund or bonds provided for; limit. Wherever in any county, 
township, or road district a condition exists in connection with the location, con- 
struction, reconstruction, maintenance, or repair of the roads of said county or 
township or road district such that in the judgment of the county road commis- 
sion or any other similar road commission or board having charge of the roads 
and bridges of the county, township, or road district, the fund available for such 
condition is insufficient for the work demanded, then, on application of the county 
road commission or any other similar road commission or board of the county, 
township, or road district, the board of county commissioners shall appropriate 
from the general fund of the county, or shall issue short-time notes or bonds in 
sufficient amount for the work required. The amounts of such fund or bonds 
issued shall not in any one year exceed one per cent of the taxable valuation, 
both real and personal, of the county, township, or road district. 

1917, c. 284, s. 20; 1919, c. 68. 


3654. Fund for maintenance of roads. Whenever the board of county commis- 
sioners or county road commission of any county under the provisions of this 
article has issued and sold bonds or has levied a special road tax, it shall levy an 
additional special maintenance tax sufficient to raise an amount equal to not less 
than one or more than four per cent of the par value of said bonds issued for the 
road work of the county, township, or road district, or the amount that has been 
raised by the said special road tax, to be used for the purpose of maintaining the 
roads built through the expenditure of the funds raised from such bend issue or 
from such special road tax. The money thus raised shall be deposited by the 
sheriff to the credit of the county road commission hereinafter provided for in 
said bank or banks authorized to receive funds under the provisions of this 
article. This money shall be deposited as a maintenance fund, to be expended 
only for the maintenance of the roads constructed under the authority of this 
article. 

LOTT Ca254) 8S. 201 GLO NCGS: 


3655. Depository for road funds. All moneys derived from the sale of bonds 
authorized and sold under the provisions of this article or from the levy of the 
special road tax authorized under the provisions of this article shall be deposited 
by the board of county commissioners in such solvent bank or banks, if any, of 
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said county, or if there is no bank in said county, then in any solvent bank in a 
neighboring county as will pay the highest rate of interest on daily balances as 
may be determined by the board of county commissioners; said moneys to be 
deposited in said bank or banks to the credit of the county road commission here- 
inafter provided for, and to be drawn upon by said commission as hereinafter 
directed. 

LOL Cue tes 22; LOL, C2 68, 


3656. Other funds deposited. Any other moneys, in whatever way collected 
or appropriated, which are designed to be used for the construction or mainte- 
nance of the roads of any county, township, or road district in which bonds for 
road work within such county, township, or road district have been issued and 
sold or in which special road tax for road improvement has been levied under the 
provisions of this article, shall be deposited in the same bank or banks as hereto- 
fore provided in which the moneys obtained from the bond issue or special road 
tax are deposited, and these moneys shall be deposited to the credit of the county 
road commission hereinafter provided for, and shall be drawn upon by said com- 
mission as hereinafter directed. 

W917, c, 284, s. 23; 1919) c. 68. 


3657. Monthly statements by depositories. The bank or banks in which the 
said road moneys designated in this article are deposited shall prepare monthly 
statements showing the amounts paid, to whom paid, and for what purposes, and 
submit same to the said county road commission, and the said road commission 
shall have said monthly statement posted at the courthouse door of such county. 

1917, c. 284, s. 24; 1919, c. 68. 


Part 2. County Road Commission and Road Management 


3658. County read commission. Whenever a bond issue or a levy of a special 
road tax or the appointment of a county road commission is authorized as herein- 
before provided in this article, there shall be and there is herewith created in 
such county, except as hereinafter provided, a county road commission to be 
composed of either three or five members, one of whom shall be at all times a 
member of the minority political party of the county, and who shall be appointed 
by the board of county commissioners. Should the board of county commis- 
sioners decide to appoint three men, in making the first appointments one member 
shall be appointed for two years, one for four years, and one for six years. 
Should the board decide to appoint five men, in making the first appointments 
one member shall be appointed for two years, two for four years, and two for 
six years. Thereafter all appointments shall be for six years. Nothing in this 
law shall be so construed as to prevent the reappointment of a member of 
this commission at the expiration of his term. Each member of the county road 
commission shall take and subscribe an oath before the clerk of the court of his 
county for the faithful performance of his duties as a member of the said com- 
mission: Provided, however, that when in any petition authorized by this article 
it is stated that the board of county commissioners or road commission or board 
already existing in such county shall have charge of the road work of such 
county, township, or road district, then the board of county commissioners shall 
not appoint a new county road commission as set forth in this section, but the said 
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commission or board mentioned in the said petition shall become the county road 
commission for carrying out the purpose of this article. 
1917, c. 284, s. 25; 1919, c. 12, s. 3; 1919, ¢. 68. 


Under P. L. 1913, c. 441, it was held that the requirement that members of the commission 
be of different political parties was directory and did not affect the right to the office: Cole 
v. Sanders, 174-112. The legislature may create special road commission and confer upon it 
powers formerly exercised by the county commissioners: Comrs. v. Comrs., 165-632; Hargrave 
v. Comrs., 168-626. 


3659. County commissioners appoint township road commissioners in certain 
cases. Whenever a bond issue or a levy of a special road tax is authorized or has 
been authorized, as hereinbefore provided in this article, for any township in any 
county where one or more townships have heretofore voted bonds for the working 
of the public roads under special acts or under acts other than this article, and 
the working of the roads of said township is under the charge of a township com- 
mission, and no county road commission is in existence or has been appointed 
under this article, in such case the county commissioners may appoint a township 
road commission for such township, to be composed of three members, one of 
whom shall be at all times a member of the minority political party of the town- 
ship. Township commissioners so appointed shall be appointed for the same 
term and in the same manner as is hereinbefore provided for the appointment 
of the county road commission, and such township commission shall have in said 
township, and for the purpose of working the roads of said township, all the 
rights, powers and privileges in this article given, granted and conferred upon 
the county road commission. 

TONGS (es 


The requirement that members of commission should be of different political parties held 
to be directory: Cole v. Sanders, 174-112. Legislature may establish special road commission 
for townships and road districts: Trustees v. Webb, 155-379; Woodall v. Highway Com., 
176-377. 


3660. Extension of jurisdiction of commission. Wherever a township or road 
district has taken advantage of the provisions of this article, so that a county 
commission has been created and appointed and has charge of the road work of 
such township or road district, and there should be in the same county in which 
such township or road district is located another or other townships which avail 
themselves of the privileges of this article, there shall be no additional county 
road commission appointed by the board of county commissioners as provided 
for herein, but the county road commission already appointed shall have charge 
of the road work in the additional township or townships or road district or dis- 
tricts of said county that may come under the provisions of this article. 

1917, c. 284, s..26;.19197 ce. 68. , 


3661. Corporate powers; use of road funds. The county road commission and 
its successors in office are and they are hereby constituted a body corporate under 
and by virtue of the laws of North Carolina and by this article, under the name 
and style of County Road Commission, and shall have all powers and authority 
granted to corporations of like nature by the laws of North Carolina, and by that 
name may sue and be sued, make contracts, acquire real and personal property 
by gift or devise, hold, exchange, and sell the same, and exercise such other rights 
and privileges as are incident to other municipal corporations of like nature, 
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such as the condemnation of land for the construction, widening or changing 
of any roads in the county, and such other powers as are necessary to carry out 
any and all the provisions of this article. The said county road commission shall 
use the funds derived from the sale of bonds or by levy of special tax, or what- 
ever way derived, as authorized by this article, to locate, construct, reconstruct, 
surface, repair, improve, and maintain the public highways and bridges in the 
county, township, or road district under their jurisdiction; shall purchase such 
materials and purchase and hold, or contract for the use of, such tools, machinery, 
implements, and teams as they may deem necessary for carrying on the road work 
of said county or township, and perform such other duties as are hereinafter 
provided for by this article. 

1917, ¢.\ 284, s. 27; 1919; c 68. 


3662. Duties and powers of county road commissions. It shall be the duty of 
the said county road commission to take charge of laying out, opening, altering, 
maintaining, or discontinuing of any and all roads of said county, or of such 
roads as may be stated in the petition, authorizing the issuing of bonds or of 
levying special road tax or the formation of a county road commission, that are 
now maintained or may be maintained by the county as public roads; and it is 
hereby vested with all powers, rights, and authority now vested in the board of 
county commissioners and other commissions or boards or other road officials of 
said county for the general supervision of such roads of said county, and for the 
construction and repair thereof, by contract or otherwise, as may be deemed best: 
Provided, that if the bonds issued or the special road tax levied under the pro- 
visions of this article applies only to a township or road district, then the duties 
of the county road commission shall only apply to said township or road district. 

1917, c. 284, s. 28; 1919, c. 68. 


3663. Organization of road commissions; compensation of commissioners. The 
county road commission shall biennially from the date of its organization elect 
a chairman and a secretary, who shall hold office for two years and until their 
successors shall be elected and qualified. All moneys expended by said com- 
mission shall be by draft upon the bank or banks which are depositories for the 
said road fund, and said drafts shall be signed by the secretary and counter- 
signed by the chairman, and shall show upon their face the purpose for which 
the money is expended. The members of the said county road commission shall 
receive pay only when acting jointly as a road commission, and such compensa- 
tion shall be the same as paid to the members of the board of county commis- 
sioners of said county. 

TON HCBZ84 TS:029 191 9 Sen 68: 


3664. Vacancies filled. In case of any vacancy caused by death, resignation or 
otherwise, of any member of the county road commission, such vacancy shall be 
filled by the board of county commissioners for the unexpired term, as provided 
above for regular appointments. 

1919S C284, Seo0) 1919s GS. 


3665. Continuation of existing road management. Those counties or town- 
ships or road districts, coming under the provisions of this article, which already 
have a road commission, or other commission or board which has charge of the 
road work, or in which the board of county commissioners have charge of the road 
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work, and desire to retain such commission or board to have charge of the road 
work of said county, township, or road district, then such desire shall be stated 
in the petition praying for a bond election or special road tax; and if the bond 
election or special road tax is passed, then said board of county commissioners, 
or other board or commission stated in the petition, shall become the county road 
commission for all the purposes of this article, and shall be required to perform 
the duties that the county road commission created by this article is authorized to 
perform ; if, however, no desire is stated in the petition praying for a bond elec- 
tion or special road tax that an existing road commission or board or the board 
of county commissioners shall retain charge of or have charge of the road work in 
such county, township, or road district, then in that event the county road com- 
mission authorized by this article shall be appointed by the board of county com- 
missioners, and such appointment shall abolish the said county, township, or dis- 
trict road commission or board; but all the rights and authority conferred upon 
such commission or board herewith abolished are hereby conferred upon the 
county road commission herein enacted. 
191, CG) 284Saole LOLO Caos: 


3666. Road engineer to keep books and accounts. The county road commission 
is authorized to employ an expert road engineer at such compensation as may be 
fixed by said county road commission. The county road engineer, however 
appointed, may request, at any time, the advice of the state highway engineer 
in solving any problem that may arise, either technical, economical, or otherwise, 
that may be deemed by him to be of benefit to the county, and such advice shall 
be without any expense to the county or township. It shall be the duty of the 
engineer of the county, township, or road district coming under the provisions 
of this article to keep or have kept the necessary books and accounts showing in 
detail the expenditure for all work done through money derived by bonds issued 
or special road tax levied for road work in such county, township, or road district, 
The engineer shall keep or have kept in suitable way a cost accounting system 
showing the unit cost of various items entering into the construction of the roads, 
showing when and where the various elements of cost entering into the said work 
were used, giving the name of the road and the nearest station number to cul- 
verts, bridges, etc. It shall be his duty to keep approximate yardage costs, and 
approximate classification of the materials moved in all excavations made for 
the purpose of building such roads. 

AOU Gc. 284) sa32i 1919) eo 68; 


3667. Assessments of damages and benefits. In opening new highways, widen- 
ing and straightening old roads and repairing same, the county road commission 
created by this article, or any other road commission or board, or the board of 
county commissioners, having charge of the road work in any county, township, 
or road district, or the state highway commission, is hereby authorized through 
its agents to enter upon any land and locate and build such highways. If the 
said commission or board and the owner or owners of said land cannot agree as to 
the damages, if any, the said commission or board shall, after sixty days after 
said highway is completed, cause to be summoned three disinterested freeholders 
of said county, who shall go upon the land and assess the damages and benefits 
under the general law as it now exists. Before entering upon lands as author- 
ized by this section it shall be the duty of the said commission or board to serve 
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notice upon the owner or owners of said land, notifying them that the highway 
is to be located upon said land under authority of this article. In assessing the 
damages sustained by any landowner, the jury shall take into consideration the 
special benefits, if any, accruing to the landowner, and in determining such bene- 
fits consideration shall be given to the benefits the landowner has derived from 
the fact that any old road right of way has reverted back to said landowner by 
reason of the relocation and construction of the new road; and if such benefits 
shall exceed the damages, then the amount of such excess of benefits shall be 
assessed against the landowner and shall constitute a lien upon the land adjoining 
the road, and shall be collected by the sheriff in the same way as public taxes. 
No suit shall be instituted by the landowner for damages on account of location 
of the road under this article or the taking of timber or material until after 
sixty days after the completion of the road across the lands of such landowner, 
and no suit shall be brought by any landowner unless the same is commenced 
within six months after the completion of the road by or across the lands of the 
claimant. Hither party may appeal to the superior court for the assessment of 
damages and benefits, where the matter shall be heard by the court and jury de 
novo. No cost shall be awarded against any county or township upon appeals 
when the recovery awarded through such appeal is not more favorable to appel- 
lant than the award of the referees. 

1917, cy 284"s7 33> 1919, C68: 

The individual commissioners are not liable, and the owner must seek compensation in the 


manner provided in the statute: Marshall v. Hastings, 174-480 (decision under special act). 
See section 3763. 


3668. Entry on land for material; obstruction of drains or ditches. The county 
road commission created by this article, or any other road commission or board, 
or the board of county commissioners, having charge of the road work in any 
county, township, or road district, or the state highway commission, is hereby 
authorized through its agents to enter upon any land in said county, to cut and 
carry away any timber except trees or groves on improved land planted or left 
for shade or ornament, dig or cause to be dug and carry away any gravel, sand, 
clay, dirt, or stone which may be necessary for the proper repair and construc- 
tion of roads in said county, and make or cause to be made such drains or ditches 
upon any land adjoining or lying near any road in said county that the said com- 
mission or board may deem necessary for the better condition of the road; and 
the drains and ditches so made shall not be obstructed by the occupants of such 
lands or any other person; and any person obstructing such drains or ditches 
shall be guilty of a misdemeanor. Before entering upon land as authorized by 
this section, it shall he the duty of the said commission or board, through its 
representatives, to serve notice upon the owner or owners of said land, notifying 
them that certain material authorized to be taken by this section is required for 
the road work. 

1917, c. 284, s. 34; 1919, c. 68. 


The county is not liable for the wrongful act of the officers in taking stone from a quarry: 
Keenan v. Comrs., 167-356. See sections 3817, 3818. 


3669. Cutting timber shading roads. The county road commission or other 
commission or board having charge of the road work in any county, township, 
or road district, or the state highway commission, through its agents is hereby 
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authorized to enter upon any land adjoining or bordering on any county road 
and cut the trees on such land for a distance in width of not over thirty feet 
from the edge of the right of way of said road; but such eutting must be neces- 
sary for the maintenance of the road, and trees or groves on improved land 
planted or left for shade or ornament shall not be eut. Due compensation shall 
be made for any damage sustained by the landowner, to be ascertained under 
the rules and regulations provided in the second section preceding. 
1917, c. 284, s. 35; 1919, c. 68. 


3670. Claims for timber or material. The owner of any land from which any 
timber or other material has been removed may present to the authorities his 
claim therefor in writing, and upon such presentment it shall be the duty of the 
said authorities to set a day not later than thirty days thereafter for the pur- 
pose of hearing and determining such claim. Upon the hearing and determina- 
tion thereof, the claimant may appeal to the superior court of said county to 
have his cause tried as in other civil cases. 

1917, c. 284, s. 36; 1919, c. 68. 

See sections 3817, 3818. 


3671. Width, alignment, and grade of highways. The highways in any county, 
township, or road district constructed or improved under this article shall have 
a right of way of not less than forty feet, except where the road authorities or 
state highway commission deem it impracticable to acquire such width, and in 
such cases the width shall be as determined by said authorities. The alignment 
of the road shall be as straight as practicable and with no grade over four and 
one-half per cent, except as such grade is considered impracticable by the road 
engineer. 

LOU CS St eS ol sel OGrG.0S: 


3672. Deposit of money; transfer of equipment. Any moneys on hand in any 
county treasury or in the hands of any county treasurer or in any township or 
road district treasury, or in the hands of any township treasurer, to the credit of 
the road funds of such county or township or road district at the time the loca- 
tion, construction, repair, and maintenance of the public roads in said county, 
township, or road district comes under the provisions of this article, shall be 
turned over to the bank or banks designated as the depository for the road fund 
of said county or township or road district by the board of county commission- 
ers, or other authorities having charge of such funds, and shall become part of 
said road fund and shall be expended for the construction of the roads in said 
county, township, or road district as provided in this article. Whenever the 
construction of the roads of any county or township or road district comes under 
the provisions of this article, any teams, material, machinery, tools, supplies, or 
any property whatsoever belonging to the county or township or road district, 
shall be turned over to the county road commission herein provided for, to be 
used by them for and in whatever way they deem best in constructing or improv- 
ing the roads of said county or township or road district: Provided, that when 
the bonds issued or special road tax levied only applies to a township or road 
district, then only such teams, materials, machinery, tools, supplies, or other 
property as belong to said township or road district shall be turned over to the 
county road commission. 


1917, c. 284, s. 38; 1919, c. 68. 
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3673. County-line roads. When the proper location of any public road is such 
as to cause it to run along the dividing line between two counties or to traverse 
first a part of one county and then a part of the other county, thus making the 
road a ‘‘county-line road,’’ then a representative or representatives of the county 
road commission of each county, or, in case the county has no road commission, 
then of the board of county commissioners, shall, together with representative 
of the state highway commission, meet on the first Wednesday in March or as 
soon thereafter as practicable of each year and determine the amount necessary 
to maintain for the succeeding year the said ‘‘county-line road’’ in a proper 
manner, and also determine the best method of expending such sum in the most 
economical manner to accomplish the desired result; and each county commis- 
sion shall then provide from the road funds at its disposal an amount equal to 
one-half of that previously determined as necessary to maintain said road in a 
proper manner, and shall use such sum in the maintenance of said road in such 
manner as is determined by the representatives of said commissions. In ease the 
county commission desires and requests in writing that the state highway com- 
mission supervise and take charge of the maintenance of said ‘‘county-line road,’’ 
then the said sum provided for the maintenance of said road by the said county 
commissions shall be placed by the said commissions at the disposal of the state 
highway commission, to be used for the maintenance of the road. 

1917, c. 284, s. 39; 1919, c. 68. 


3674. Construction by one county of county-line roads. When the survey for 
the location of a road is completed and it is found that the road when con- 
structed will follow the dividing line between two counties or traverse first a 
part of one county and then a part of the other county, and thus making such 
a road a “‘county-line road,’’ and satisfactory arrangements cannot be made 
between the road officials of the two interested counties for the construction of 
said ‘‘county-line road,’’ then the road officials of the county desiring the con- 
struction of said road are hereby authorized to build said road, including that 
portion wholly within the other county, and pay for same out of the road funds 
of their county, and the road thus constructed shall become a public road of both 
counties and shall be maintained as provided in the preceding section for 
‘‘eounty-line roads.’’ 

1917, c. 284, s. 40; 1919, c. 68. 


3675. Extension of work to adjoining counties. When the county road com- 
mission or any other commission or board that has charge of the road work of 
any county has built a road to a county line of an adjoining county, which does 
not contain any connecting road, or if such connecting road is one that is in 
poor condition, and thus, there is a gap between the said county line to a good 
road in the adjoining county, and satisfactory arrangements cannot be made 
between the road officials of the two interested counties for the construction of 
a road connecting the two roads mentioned above, then the county road com- 
mission or other commission or board having charge of the road work of the 
county desiring the construction of said road in order to make said connection, 
and when necessary the board of county commissioners, are herewith authorized 
to build said connecting road in the adjoining county and pay the cost of such 
construction out of the road or other funds of the county desiring the construe- 
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tion of said road, and the road thus constructed shall become a public road of the 
county in which it is located, and shall be maintained by said county in which 
it is located in a manner to be approved by the state highway commission. 

1917, c. 284, s. 41; 1919, c. 68. 


3676. Work by county commission in municipalities. The county road com- 
mission provided for in this article, and any other commission or board having 
in charge the road work in any county or township of said county, or in any 
road district, is herewith authorized to expend a portion of the funds available 
for road work in said county, township, or road district upon the public roads 
of any incorporated town within said county, township, or road district having 
a population, as shown by the latest available federal census, of less than twenty- 
five hundred, and that portion of any street or road in an incorporated city or 
town having a population of twenty-five hundred or more, along which the 
houses average more than two hundred feet apart, whenever in their judgment 
the construction of such road within said incorporated city or town is to the 
interest of the county, township, or road district: Provided, that the board of 
aldermen or other governing body of said city or town agrees that the county 
road commission or other commission or board having charge of the road work 
for the county, township, or road district, have full charge of the road work in 
said city or town as authorized by this section. 

1917, c. 284, s. 42; 1919, c 68. 


3677. Free labor required on roads. In those counties where the able-bodied 
men are required to work a certain number of days on the public roads of the 
county or township of such county, the labor of such men shall be under the 
jurisdiction and supervision of the county road commission, and the men shall 
be worked at such time and in such manner as said road commission may direct, 
in conformity with the county or township law governing such labor, except in 
so far as the following provisions amend such laws: 

1. All able-bodied men of any county or township that are subject to work 
on the public roads of said county or township may be called out by the county 
road commission to work on such roads any time during the year for three con- 
secutive days until the required number of days are worked out, and the work- 
year shall begin with the first day of January. 

2. No man shall be called upon for more days work than is prescribed in the 
act authorizing such labor in said county or township. : 

3. Any able-bodied man required to work on the roads may, in lieu thereof, 
pay to the chairman of the county road commission a sum equal to seventy-five 
cents per day for the number of days he may be required to work; and in such 
ease he shall be relieved from all labor on the roads. 

4. Such sum is paid to the county road commission prior to the time he is 
called upon to work the roads. 

5. Any able-bodied man subject to work on the road who fails to report for 
work at the time called upon by the county road commission, or refuses to work 
as required by the county road commission, and has not paid to the county road 
commission the required sum in lieu of such labor, unless prevented from report- 
ing for such duty by illness or other cause beyond his control, shall be guilty of 
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a misdemeanor, and upon conviction shall be fined not less than five dollars or 
more than twenty-five dollars, or imprisoned not less than five or more than 
ten days. 

1917, c. 284, s. 48; 1919, c. 68. 

See sections 3806-3811. 


3678. Prisoners on roads. Any person in any county that has a county road 
commission appointed under the provisions of this article, who shall be convicted 
in any of the courts of said county, superior, justice’s or mayor’s courts, and 
sentenced to work on the public roads, shall be assigned into the custody and 
control of the county road commission by the board of county commissioners, 
when said board is so requested by the county road commission. Said prisoners 
while in the custody and under the control of the said county road commission 
shall be employed on such road work as may be deemed best by the county road 
commission, and the expense of maintaining and guarding said convicts while 
so employed may be paid by the board of county commissioners out of the gen- 
eral fund of the county upon vouchers approved by the chairman and secretary 
of the county road commission. The county road commission shall have direct 
supervision of the care, feeding, and clothing of said prisoners, and shall provide 
the necessary sleeping quarters and camps necessary for the proper care of said 
prisoners. All prisoners’ camps shall be maintained in a sanitary manner 
approved by the state board of health. The county road commission is also 
authorized, in their care and working of convicts, to divide the prisoners into 
classes or groups according to the character of the prisoner, and work any and all 
such prisoners as they deem best without guards and without stripes. Prisoners 
worked in this manner, without guards and stripes, shall be known as “‘honor 
prisoners,’’ and shall be entitled to receive a reduction of at least twenty-five per 
cent and not more than fifty per cent of the time they are sentenced for satis- 
factory work and good behavior. 

1917, c. 284, s. 44; 1919, c. 68. 


3679. Road statistics. As it is necessary for the state highway commission to 
know as accurately as possible the number of miles and type of construction of 
the roads in each county in order to enable the state highway commission to 
supply the secretary of agriculture of the United States with the information he 
desires in connection with the operation of the Federal Aid Road Act, and to 
enable the state highway commission to carry on its work most efficiently and 
effectively, the chairman of the county road commission, or the chairman of 
whatever board or commission that has charge of the road work in such county 
or township of each and all the counties and townships of the state, is herewith 
authorized and directed to furnish to the state highway commission, upon blanks 
to be provided by said state highway commission, the number of miles of each 
type of road constructed, number of bonds issued, and amount of tax levied, and 
such other information and statistics regarding the road work of the county or 
township under his jurisdiction as the state highway commission may deem 
necessary. 

1917, c. 284, s. 45; 1919, c. 68. 


3680. Guard railings. The county road commission of any county, or what- 
ever board has charge of the roads and road work of any county or township or 
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road district in said county, are herewith authorized and directed to provide 
suitable means to insure the safety of the public traveling over the roads of such 
county, township, or road district, by erecting, whenever it is considered neces- 
sary, substantial railings, walls, or other suitable structures for this purpose. 
If road officials of said county or township or road district fail to provide such 
satisfactory measures of insuring the safety of those traveling the roads of such 
county, township, or road district, then upon petition of twenty freeholders of 
the county, township, or road district who are frequent patrons of the road in 
question, the said county road commission, or whatever commission or board has 
charge of the road work of said county, township, or road district, shall, within 
ten days after receipt of said petition, begin erecting such satisfactory railing, 
wall, or other suitable structure for this purpose: Provided, that if in the judg- 
ment of the county road commission, or whatever commission or board has charge 
of the road work of said county, such railings, walls, or other suitable structures 
are not needed, then they shall advise with the state highway commission, 
and if such commission deems such railings, walls, or other suitable structure 
necessary for the protection of the patrons of the said road, the county road 
commission or other said commission or board shall erect such railings, walls, or 
other suitable structures as called for in the petition. 
1917, c. 284, s. 46; 1919, c. 68. 


Part 3. Road Institutes 


3681. Road institutes. The members of the county road commission of any 
county, or the members of whatever commission or board who have charge of 
the road work in any county, township, or road district, are herewith authorized 
to attend the road institute held annually at the University of North Carolina, 
and the county road commission of any county, or whatever commission or board 
has charge of the road work in any county, township, or road district, are here- 
with authorized to detail any and all persons employed by said county in con- 
nection with the road work of said county, township, or road district to attend 
said institute, when in their judgment such attendance will inure to the benefit of 
the road work of said county, township, or road district; and the said road com- 
mission, or other commission or board, is herewith authorized to pay the expenses 
of the members of said county road commission or board, and other persons 
detailed to attend said road institute, out of the funds of the said county, town- 
ship, or road district. 

1917, c. 284, s. 47; 1919, c. 68. 


Part 4. Road Districts 


3682. Creation of road districts. Whenever it is desired to create a road dis- 
trict in any county, and provide funds for the location, construction, recon- 
struction, or maintenance of roads within such district, such road district may be 
created in the following manner: Upon petition of twenty-five freeholders living 
within the area of a proposed road district, which petition shall give the bound- 
aries of the proposed district, together with the amount of bonds it is desired 
to issue for the district, or the amount of special tax it is desired to levy upon 
the proposed district, and when said petition is presented to the board of county 
commissioners it shall be the duty of the board of county commissioners of any 
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county, upon receipt of such petition, to provide for holding an election at the 
next election of county officers, or at any other time not less than thirty days 
from the date of such order, which shall be designated therein, to open the polls 
and take the sense of the qualified voters living within the boundaries of the 
proposed road district on the question of whether the board of county commis- 
sioners of said county in which the proposed road district is located shall issue 
the bonds called for in the petition, or levy the special tax called for in the peti- 
tion, provided that there is included in the petition the approximate number of 
miles of road it is proposed to improve by such bond issue or special tax; but no 
election shall be held until the board of county commissioners has been notified by 
the state highway commission in writing that the amount of bonds proposed to 
be issued or special road tax proposed to be levied will be sufficient to construct, 
alter, or improve approximately the number of miles of road proposed to be 
improved: Provided, that the approximate amount of bonds proposed to be 
issued as called for in the petition, together with all bonds previously issued and 
remaining unpaid by said county for which the property of the road district is 
liable, shall in no case exceed an amount equal to ten per cent of the total 
assessed valuation of the area included within the proposed road district. 

In ease the petition for a road district calls for an election, the board of 
county commissioners shall proceed to call, hold, and report the election as here- 
inbefore provided for in the election in townships; and in ease the result of the 
election is in favor of road bond issue or special road tax, then the said board of 
county commissioners shall declare the road district created, and proceed to carry 
out the wishes of the people of the district in regard to the issuing of bonds or 
the levying of special tax heretofore provided for townships or road districts. 

1917, c. 284, s: 48. 1919, c. 68. 


The legislature may, by special act, create a special road district, which may include a 
municipal corporation, and may place the election machinery for such special district in the 
hands of the municipal corporation: Woodall v. Highway Com., 176-377. It may create such 
special district even for one road: Ibid.—and determine the manner of issuing and selling 
bonds, Ibid. 

Who are to be considered freeholders in a petition for special tax, see section 1746. 


3683. Special road district; apportionment of assessments. A county road 
commission of any county, or whatever commission or board has charge of the 
road work of any county, shall have authority and power as hereinafter pro- 
vided to cause to be relocated, constructed, reconstructed, or improved any 
public road of the county, or any part of such road, upon petition signed by the 
owners of sixty per cent of the land area in each and every subdivision hereinaf- 
ter provided for; and the board of county commissioners are authorized and 
directed as hereinafter provided to levy and cause to be collected an assessment 
upon all lots, tracts, and parcels of land specially benefited by such improvement, 
for paying two-thirds of the cost and expense thereof, as hereinafter provided, 
which assessment shall become a first lien upon all property liable therefor prior 
and superior to all other liens and encumbrances, and to provide for the payment 
of such assessment either on the immediate payment plan or by installments, and 
to issue local road district warrants or bonds for such installments. 

1917, c. 284, s. 49; 1919, c. 68. 


3684. Petition for improvement of adjoining roads. The owners of sixty per 
cent of the land area in each and every subdivision hereafter provided for adjoin- 
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ing such county road or part thereof sought to be improved in any county in this 
state may present to the county road commission or whatever commission or 
board that has charge of the road work of any county, a petition setting forth 
that the petitioners are such owners, and that they desire such road or part 
thereof to be improved under the provisions of this article, the particular road 
or portion thereof sought to be improved, the kind and nature of the improve- 
ment desired, and the mode of payment of the assessments to be levied for 
defraying the cost and expenses of such improvement, and the maximum cost of 
the proposed improvement. 
1917, c. 284, s. 50; 1919, ¢. 68. 


3685. Procedure upon petition for special road district, or road improvement. 
Upon the presentation of a petition as provided in the two preceding sections, 
the county road commission, or whatever commission or board has charge of the 
road work of any county, shall forthwith proceed to carry out the wishes of the 
petitioners: Provided, that before the county road commission, or whatever com- 
mission or board has charge of the road work of any county, shall act upon said 
petition the register of deeds shall certify to the commission that the petition 
represents at least sixty per cent of the land area in each and every subdivision 
hereinafter provided for adjoining the county road proposed to be improved; 
and that the county road commission, or whatever commission or board has 
charge of the road work of any county, shall, through its engineer, examine and 
survey and make plans and specifications and estimate of the cost of such con- 
struction and improvement as is desired by the petitioners; and if two-thirds of 
the estimated cost of such improvement is greater than the amount stated in 
the petition, then the county road commission, or whatever commission or board 
has charge of the road work of any county, shall reject such petition, except that 
they are authorized to do the work petitioned for. The total assessment charged 
against the property owners shall not be greater than the amount named in the 
petition. 

The engineer shall examine and determine the lands that will be specially 
benefited by such improvement and which should be included within the local 
district to be assessed to defray the cost and expense of such improvement and to 
prepare the estimate rolls as hereinafter provided; the engineer shall also 
determine the cost of right of way, if any, for that portion of the road that it is 
necessary to relocate. As soon as the engineer has completed his report he shall 
present same to the county road commission, or whatever commission or board 
that has charge of the road work of such county, at their next meeting. 

1917, c. 284, s. 51; 1919, c. 68. 


3686, Local read districts constituted; apportionment of assessment. Such 
local road districts shall be constituted and the boundaries thereof fixed as fol- 
lows: The road or portion thereof to be improved, coterminous with the improve- 
ment, shall be the central line through the district, and the bordering lands on 
each side, and within a distance of half a mile from the margin of said road and 
coterminous with the construction work or improvement, shall be included in and 
constitute the body of the local road district, and shall be subject to assessment to 
the extent above provided. 

For the purpose of making an equitable apportionment of the assessment, 
such local road district shall be divided longitudinally into three parts, as fol- 


1518 





3687 ROADS AND HIGHWAYS—Art. 4 Ch. 70 
lows: All land on both sides of said road, or portion thereof, to be improved, and 
within a distance of eight hundred and eighty feet from the margins thereof, 
shall constitute the first subdivision ; all the land outside of the first subdivision 
and within eight hundred and eighty feet from the exterior margins thereof 
shall constitute the second subdivision; and all the land outside of said second 
subdivision and within eight hundred and eighty feet from the exterior margins 
thereof shall constitute the third subdivision. Each separate tract or parcel of 
land in said first subdivision shall be assessed and be subject to a charge for a 
proportional part of forty-five per cent of not over two-thirds of the cost of the 
construction work or improvement of said road, including said incidental ex- 
penses, and it shall be subject to a lien therefor until it shall be paid; each sepa- 
rate tract or parcel of land in said second subdivision shall be assessed and subject 
to a charge for a proportional part of thirty-five per cent of not over two-thirds 
of the cost and expense of said construction work or improvement, and be subject 
to a lien therefor until it shall be paid; each tract or parcel of land in said third 
subdivision shall be assessed and subject to a charge for a proportional part of 
twenty per cent of not over two-thirds of the cost and expense of said construc- 
tion work or improvement, and be subject to a lien therefor until it shall be paid. 

The charge upon the several separate tracts or parcels of land in each subdi- 
vision shall be assessed ratably according to the front foot plan, that is to say, one 
foot of longitude measured along the road constituting the center of such im- 
provement district and extending latitudinally across the subdivision shall be 
taken as the unit by which to determine the proportion of the assessment, so that 
a unit in each subdivision will be eight hundred and eighty square feet of super- 
ficial area. If the areas of said subdivisions are not equal to each other, the rates 
fixed for each subdivision shall be fixed on the basis that the benefit conferred on 
eight hundred and eighty square feet of land in subdivisions first, second, and 
third are related to each other as are the numbers forty-five, thirty-five, and 
twenty, respectively. This section is to imply that the property on each side of 
said road shall bear one-third of the cost and the county one-third. 

1917, c. 284, s. 52.; 1919, c. 68. 


3687. Report of engineer; creation of district. The county road commission, 
or whatever commission or board has charge of the road work of any county, shall 
at their next meeting after the completion of the engineer’s report relating to 
local road districts, consider such report, and if it shall appear from said report 
that the whole amount of the cost and expense of said construction or improve- 
ment, and, together with any cost for right of way chargeable as a lien against 
the property specially benefited within such local road district, comes within the 
amount specified in the petition, the said county road commission, or whatever 
commission or board has charge of the road work of any county, shall make and 
enter upon their records an order that the said improvement be made, and creat- 
ing such local road district for the payment of said cost and expenses of making 
said improvement, by special assessment of the property in said district specially 
benefited according to said engineer’s report, be known and designated Local Road 
DistrictsNo: Dovainid_2sstioh bes County, North Carolina, and such report shall 
be kept on file in the office of the county road commission, or whatever commis- 
sion or board that has charge of the road work of any county. 

1917, c. 284, s. 53; 1919, c. 68. 
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3688. Work undertaken. After the making of such order and directing the 
making of such improvement and establishing such local road district, the county 
road commission, or other commission or board having charge of the road work 
of said county, shall proceed to do the work under the same provisions and con- 
ditions as they are authorized to carry on road work for townships and counties. 

1917, c. 284, s. 54; 1919, c. 68. 


3689. Apportionment of expense; assessment roll, etc. When the final order 
for said improvement in the local road district shall have been made, the county 
road commission, or whatever commission or board has charge of the road work 
of said county, through its engineer or other representative shall proceed to 
apportion the estimated cost and expenses of said improvement upon the land 
embraced in said local road district according to the benefits to be derived there- 
from, and not more than thirty days after the beginning of work on said improve- 
ment report to and file with the board of county commissioners an assessment roll 
in duplicate, which shall contain a description of each lot or parcel of land or 
part thereof to be assessed ; the amount to be charged, levied, or assessed against 
each lot or parcel of land or part thereof, in proportion to the special benefits to 
be derived by each such lot or parcel or part thereof from such improvement, and 
the name of the owner of each such lot or parcel of land or part thereof, if 
known; but in no case shall a mistake in the name of the owner be fatal when the 
description of the property is correct. 

As soon as said assessment roll shall have been so reported and filed, the board 
of county commissioners shall cause notice to be published for three consecutive 
weeks, which notice shall be published in a newspaper of the county, or, in case 
there is no newspaper in the county in which the local road district is located, 
then in a newspaper of an adjoining county, notifying all persons interested that 
said assessment roll has been filed, and requiring them to appear at the office of 
the board of county commissioners, at the county courthouse, at a time not less 
than fifteen days from the date of the last issue of said publication of said notice, 
and make objections thereto, if any they have. At the time fixed the board of 
county commissioners shall meet, and, if no objections have been filed to said 
assessment roll, they shall make and enter an order confirming the same; but if 
objections in writing have been filed by any of the landowners affected thereby 
the board of county commissioners shall proceed to hear such objections, and for 
that purpose shall hear any testimony that shall be offered by any party inter- 
ested, and either one of the board of county commissioners shall be authorized to 
administer oaths to witnesses. After such hearing they shall make such correc- 
tions and changes, if any, as to them shall appear just and requisite to apportion 
the assessment to the benefits to be received from such improvement, and shall 
then make and enter an order approving and certifying such assessment roll, 
and levying and assuming the amounts thereof against each and all of the lots 
and parcels of land, or parts thereof, respectively, included in said roll as 
approved, and the same shall become a first lien thereon: Provided, that any 
landowner may appeal to the superior court from the decision of said board, on 
giving an appeal bond in the sum of one hundred dollars, but such appeal shall 
not hinder or delay the carrying out of the provisions of this article. 

The cost and expenses of survey and of all preliminary proceedings and all 
other expenses included in organization of the local road district, and for the 
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preparation, issuance, and disposal of the bonds or warrants for the payment of 
cost and expense of such improvements, and for the cost of the improvements 
for the construction and reconstruction of the roads in said local district shall be 
paid out of the road fund and the general fund of the county in a ratio one to 
two; that is, one-third of all cost and expenses mentioned above shall be paid 
out of the road fund of the county by the county road commission, or whatever 
commission or board that has charge of the road work of said county; and the 
other two-thirds out of the general fund of the county; this latter being repaid 
in the assessments collected from the owners of the land jointly, under this 
article, in the local road district. 
1917, c. 284, s. 55; 1919, c. 68. 


3690. Maintenance. All roads laid out, constructed, or reconstructed or im- 
proved under the provisions of this article shall, after their construction, be 
maintained by the county road commission, or other commission or board having 
charge of the public roads of said county. 

1917, ¢. 284, s. 56; 1919, c 68. 


3691. Methods of payment and collection of assessments. There shall be two 
methods of making payment of the special assessment chargeable against the 
several tracts and parcels of land included in the local road district authorized 
under this article, namely, that of ‘‘immediate payment’’ and that of ‘‘ payment 
by bonds or warrants’’; the method to be adopted and the period not exceed- 
ing ten years over which such bonds or warrants shall be made payable 
shall be that petitioned for as authorized herein. In case the payment of such 
assessments in local road districts is to be by the method of ‘‘immediate pay- 
ment’’ the board of county commissioners shall, as soon as such assessment roll 
has been approved and certified, deliver the same to the sheriff of the county 
for the collection of such assessments. The sheriff shall give notice by pub- 
leation for two consecutive weeks in a newspaper in the county, or, in case 
there is no paper in the county in which the local road district is located, then 
in a newspaper of an adjoining county, and shall mail a copy of such notice 
to the owner of the property assessed when the name of such owner and his 
postoffice address is known; but the failure to mail such notice shall not be 
fatal when publication thereof is made; which said notice shall state that such 
assessment roll has been certified to him for collection, and that unless payment 
is made within thirty days from date of such notice such assessment will become 
delinquent and shall bear interest at the rate of six per cent per annum; and if 
not paid before such assessment shall have become delinquent, a penalty of five 
per cent shall be added, and the sums delinquent shall be added on the annual 
tax roll for the current year against each lot, tract, and parcel so delinquent, 
and, with the interest and penalty, collected as other taxes, separate account 
being kept thereof; and if not paid within the time fixed for the payment of 
general county taxes, shall be collected as such taxes are collected, together with 
such additional charges and penalties as are authorized to be charged and col- 
lected on other delinquent taxes; and each lot, tract, or parcel so delinquent 
shall be sold for the amount of such assessment, with interest, penalty, and costs, 
at the time and in the manner and by the same authority and process as lands 
and lots are sold for general county taxes. 

1917, c. 284, 8s. 57; 1919) c. 68. 
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3692. Payment by bonds or warrants. In case the method of payment is to 
be ‘‘payment by bonds or warrants,’’ the board of county commissioners, after 
the assessment roll has been approved and certified as hereinbefore provided, 
shall, at the time of levying said assessment and in their order making such levy, 
provide and declare that the sum charged thereby against each of such tracts or 
parcels of land in said local road district may be paid in equal annual install- 
ments, with interest upon the whole sum so charged at the rate fixed in said 
order, specifying the number of such installments, which shall be equal to the 
number of years which the bonds or warrants issued to pay for the improvement 
may run before payment of the same may be demanded by the holder thereof; 
and each year thereafter the sheriff shall collect one of said installments, together 
with the interest due thereon, and all installments thereafter to become due in 
the same manner and with the same added penalty and interest, in case of delin- 
quents, and by means of the same proceedings to enforce such payments by the 
sale of the land, and as hereinbefore provided for the collection of said assess- 
ment by the method of ‘‘immediate payment.”’ 

1917, c. 284, s. 58; 1919, c. 68. 


3693. Issuance of bonds of district; payable from general fund. The board of 
county commissioners shall make and enter an order authorizing and directing 
the issuance of such warrants or bonds of the local road district that has been 
authorized by the petition for the improved road work in said district, which 
by their terms shall be made payable on or before a date not to exceed ten years 
from and after the date of their issue, which latter date may be fixed by the 
order, and payment of which shall not be demanded by the holder thereof until 
the end of said period, and they shall bear such interest as shall insure their 
being disposed of at par and as may be provided for in said order, not exceeding 
six per cent per annum, which interest shall be payable annually, and each war- 
rant or bond shall have attached thereto interest coupons for each interest pay- 
ment. Such warrants or bonds shall bear the date of issue and be made payable 
to bearer. The warrants or bonds and each coupon shall be signed by the chair- 
man of the board of county commissioners, and shall be attested by the clerk of 
said board, and the seal of such board shall be affixed to each warrant or bond, 
but not to the coupon: Provided, that each coupon may be signed by facsimile 
signature of said officers. Such warrant or bond shall be printed, engraved, or 
lithographed on good bond paper, and state on its face that it is issued in accord- 
ance and compliance with the act of 1917, chapter 284, designating the same by 
title and date of approval. Such warrants or bonds shall be in denominations 
of not less than one hundred or more than one thousand dollars, and they shall 
refer to the improvement to pay for which the same shall be issued, and to the 
order and record thereof authorizing the same, and shall bear upon its face the 
designation of the local road district, thus: Local Road District, Number ____ in 
pa bs ly eee County, North Carolina. The principal sum named in the warrant 
or bond, and the interest thereon, shall be payable out of the general fund of 
the county, the same to be reimbursed as the assessments are collected by the 
sheriff from the assessment on the lands in the local road district. Such war- 
rants or bonds shall not be issued in excess of the amount named in the petition 
requesting organization of the local road district. : 

1917, c. 284, s. 59; 1919, c. 68. 
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3694. Notice of issuance of bonds; payment of assessments. In case the pay- 
ment of the assessments provided for in the previous sections is by such special 
warrants or bonds, then the sheriff shall give notice by publication for two con- 
secutive weeks in a newspaper of the county, or in case there is no newspaper 
published in said county, then in a newspaper of an adjoining county, and shall 
mail a copy of such notice to the owner of the property assessed, when the name 
of such owner and the postoffice address is given; but the failure to mail such 
notice shall not be fatal when publication thereof is made; which said notice 
shall state that such assessment roll has been certified to the sheriff for 
collection, and that unless payment of the whole amount of such assessment is 
made within thirty days from the date of such notice special warrants or bonds 
will be issued against said property for the payment of said assessments, and 
thereafter the same will be payable in annual installments, with interest thereon 
at the rate provided for in said warrants or bonds. At any time within such 
thirty days any owner of lands within such local improvement district may pay 
the said assessment chargeable against said owner’s lands, and release and dis- 
charge the same therefrom and from the operation and effect of such warrants or 
bonds; and no warrants or bonds shall be issued until twenty days after the 
expiration of such thirty days, nor for any amounts of such assessment so paid in 
full within such thirty days. The owner of any such lands may redeem the same 
from all liability for such assessment at any time after said thirty days by 
paying the entire installments of said assessment remaining unpaid and charged 
against such lands at the time of such payment, with interest and all charges 
thereon to the date of the maturity of the installment next falling due. In all 
cases where any assessment or any installment thereof is paid as herein provided, 
the same shall be paid to the sheriff, and such funds shall be paid over by the 
sheriff into the general fund of the county. 

1917, c. 284, s. 60; 1919; c. 68. 


Part 5. Definition; Validating Clause 


3695. Definition of terms; validation of bonds and elections. When provision 
is made by any section of this article for some other commission to have charge 
of the road work of any county, township, or road district, as provided for in 
this article, then such commission shall for the purposes of this article be consid- 
ered as the county road commission of such county, township, or road district, 
and all the duties and authorities conferred upon the county road commission 
authorized by this article are herewith conferred upon such commission acting 
as the county road commission; and wherever the words ‘‘county road comuinis- 
sion’’ are used in this article they shall be construed to mean such other com- 
mission as has been conferred with the authority and duties of the county road 
commission as authorized by this article. Whenever the word ‘‘owner’’ is 
used in this article, it shall be construed to mean owner or owners, guardian of 
infants, idiots, lunatics, or inebriates owning lands, or agents for nonresident 
owners of land in this state, or other persons whose property rights may be 
materially affected. All bonds issued and elections heretofore held under the 
provisions of this article are validated. 

1917, c. 284, s. 61; 1919, c. 68. 
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Art. 5. Townsuie Roap Bonps anp Roap CoMmMMISsIONS 


3696. Road bonds by townships authorized; bond limit. For the purpose of 
laying out, establishing, altering, repairing, grading, constructing and improy- 
ing in any way the public roads in various townships of the state, and for pur- 
chasing machinery, tools, ete., necessary for such improvements, the boards of 
county commissioners of any county are authorized, empowered and directed to 
issue coupon bonds bearing interest at a rate not to exceed six per cent per 
annum, payable semiannually at. the office of the treasurer of the county issuing 
such bonds, or at such other place as the board of county commissioners may 
determine, to an amount not to exceed fifty thousand dollars for any one town- 
ship in any county, in the manner and under the restrictions hereinafter pro- 
vided, and the bonds so issued by the commissioners of the county shall be paid 
by the township for which they are issued, and shall not be chargeable against 
any property or polls outside of such township. The board of county commis- 
sioners in performing the duties of issuing, selling and purchasing bonds or 
doing any other thing under this article shall be deemed the agent of any town- 
ship acting under this article. If bonds hereunder have been voted at an election 
authorizing an issue of five per cent bonds, but not issued before March 8, 1919, 
the issuance of six per cent bonds in such ease is authorized. 

LOTS ACS 22AESS LeMLG1 5 Ct 23 Tease > LOLS Men Soe sieds 


Legislature may create township road districts, regulate their management, and provide for 
issuing bonds: Highway Com. v. Construction Co., 170-513; Highway Com. v. Malone, 166-1. 

The county commissioners are acting as agents for the townships under this section, and 
the court will not interfere with their exercise of power, unless they are abusing their discre- 
tion: Edwards v. Comrs., 170-448. 

The county commissioners will not be restrained from building a township road under this 
section, at the suit of a taxpayer, because notice was not given to the landowners as required 
in sections 3762, 3763: Edwards v. Comrs., 170-448. 


3697. Election to determine issuance; return of election; issue and sale of 
bonds. Upon presentation of a petition in writing signed by not less than one- 
fourth of the qualified voters of any township, to the board of county commission- 
ers of their county, requesting them to submit to the qualified voters of the town- 
ship where such petitioners reside a proposition to issue bonds for the purposes 
named in the preceding section for a definite amount at a maximum rate of inter- 
est and to run for a period not to exceed fifty years, all to be named in said peti- 
tion, the board of county commissioners shall within thirty days order an election 
to be held in such township and submit to the qualified voters therein the question 
of issuing bonds to the amount, at the rate of interest, and to run for a period 
specified in said petition, at which election all those qualified to vote who are in 
favor of said proposition shall vote a ballot on which shall be written or 
printed the words ‘‘For road bonds,’’ and those opposed to the proposition shall 
vote a ballot on which shall be written or printed the words ‘‘Against road 
bonds,’’ and the election for this purpose shall be conducted in the same man- 
ner and subject to the same rules and regulations as are or may be provided 
for the election of township officers by the general election laws of this state, 
unless in any manner otherwise provided for in this article. 

The board of county commissioners shall at the time of ordering any election 
under this article appoint one registrar and two judges of election in each pre- 
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cinct in said township to hold said election. The books shall be kept open for the 
registration of voters for twenty days preceding the day of election. For the 
purpose of registration the books used in the general election shall be delivered 
to and revised by the registrar, and the commissioners may order a new regis- 
tration by giving thirty days notice of such registration. Such election shall be 
held after thirty days notice thereof, specifying the amount of the proposed bond 
issue, rate of interest and period for which bonds shall run, shall have been 
posted at the courthouse and at every polling place in the township where said 
election shall take place, and published in four issues of some newspaper pub- 
lished in the county, if the board of county commissioners so order, and the 
returns thereof shall be made to the board of county commissioners, and returns 
recorded and result declared by said board as they may determine. 

If a majority of the votes cast be ‘‘For road bonds,’’ then the board of 
county commissioners shall issue coupon bonds to the amount, at the rate of 
interest, and to run for a period specified in the said petition and order of elec- 
tion, and the bonds shall upon their face indicate on account of what township 
they are issued. They may, at the option of the county commissioners, be issued 
so as to mature serially or in annual installments, the last payment of which shall 
be due within the maximum period authorized. They shall be in denominations 
of not less than one hundred dollars and not exceeding one thousand dollars each. 
They shall be signed by the chairman of the board of county commissioners and 
attested by the official seal and signature of the register of deeds of said county. 
The chairman of the board of county commissioners, under the direction of said 
board, shall sell the bonds so issued at not less than par value and for as much 
above par value as possible: Provided, that said bonds shall be issued and sold 
only as the funds are needed in the township for the purposes indicated herein: 
Provided further, elections may be ordered and held upon petitions under the 
provisions of this article not oftener than every twelve months, in any township, 
until the full amount of bonds authorized by this article shall have been issued 
for such township. 

1913, ¢. 122) 8. 2; 1919; ce. 188, 339: 


3698. Tax for interest and sinking fund. The county commissioners or other 
eounty authorities who are legally authorized and empowered to levy taxes 
shall, in order to provide for payment of the bonds and interest thereon to be 
issued under the preceding section, compute and levy each year at the time of 
levying county taxes a sufficient tax upon the property and poll, observing the 
constitutional equation, in any township having issued bonds to pay the interest 
on the bonds issued on account of such township, and shall also levy a sufficient 
tax to create a sinking fund to provide for the payment of said bonds at maturity. 
Such taxes shall be levied and collected annually and under the same laws and 
regulations as shall be enforced for levying and collecting other county taxes. 

AOIS C22 Sa 3: 


3699. Record of bonds; proceedings and elections. The county commissioners 
of any county so issuing bonds shall provide a record which shall be kept by 
their clerk, in which shall be entered the name of every purchaser of a bond, the 
number of the bond purchased, the date of issue, when due, rate of interest, the 
township on account of which the bond is issued, and the amount received for 
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said bond. They shall also cause to be kept a record of all proceedings, and 
elections, as well as a record of the bonds redeemed annually, and the bonds when 
redeemed and recorded shall be destroyed by fire in the presence of the board 
of commissioners and that fact recorded: Provided, the record of bonds for each 
township shall be kept separate. 

LOLS <emi22) 08.94: 


3700. Investment of excess fund from tax; provisions as to redemption; re- 
quired statements in bonds; advertisement of sale. The funds raised by taxation 
in excess of the amount required to pay interest, if any, shall be safely invested by 
the board of county commissioners; and the eounty commissioners are authorized 
to purchase at par value any of such bonds from the excess fund, provided they 
are offered to them by the holder thereof; or the commissioners may stipulate in 
the bonds when same are to be redeemable, provided it is not less than five nor 
more than forty years from the date of the bonds. The bonds when so issued, 
after election is proved by the commissioners, shall bear on their face the state- 
ment that the tax shall be levied by the county commissioners in accordance with 
this article for payment of interest and principal, full payment of which interest 
and principal is guaranteed by the county, though no polls or property outside 
of the township in whose name the bonds are issued shall be liable for such bonds 
until the resources of the township shall be exhausted. All bonds issued under 
this article shall be sold at a public meeting of the board of county commission- 
ers of the county in which the bonds are issued, after the bonds have been adver- 
tised for sale in at least one issue of a newspaper: Provided, that this provision 
as to advertising shall apply only to bonds sold after March tenth, one thousand 
nine hundred and seventeen. 

1OIS RC 22 Sage Loli CacOLISS.. lono: 


3701. Separate accounts of funds; bond of treasurer. The funds derived from 
the sale of any bonds hereinbefore provided for and the taxes levied and col- 
lected under this article on account of any township shall be turned over to the 
county treasurer and a separate account of each fund for the benefit of each 
township shall be kept separate from all other funds. But before any such funds 
shall be placed in his hands the treasurer shall execute a good and sufficient bond 
in the penal sum of fifty per cent more than the amount of money in his hands 
at any time for road purposes and payment of bonds and interest thereon on 
account of the several townships in the county, and for the faithful performance 
of such other duties as may devolve upon him as treasurer of said fund. The 
said bond shall not be less than five thousand dollars and shall be approved by 
the board of county commissioners and shall be recorded and kept as bonds of 
county officers are required to be kept. 

LOSS Cel22wise 6: 


3702. Corporate powers of and judgments against commissioners. The board 
of county commissioners may sue and be sued, plead and be impleaded in any 
court of competent jurisdiction in this state touching the bonds issued on account 
of any township in any county issuing bonds under this article, or any matter 
connected therewith, or touching the road fund of any such township derived 
under this article, or on any contract made by or with the said board for carry- 
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ing out the purposes of this article, and any judgment in favor of the board shall 
specify for the benefit of what township such judgment is rendered, and any 
judgment against the board shall specify what township is liable for the pay- 
ment thereof, and the judgment shall be paid only out of the funds of such town- 
ship, or by taxes derived from property and polls in such township. 

TOMS |e CHmLocyeS ake 


3703. Orders on funds; direction of expenditures. All orders for payment of 
any of said bonds and for interest on said bonds shall be made by the county 
commissioners, and shall specify thereon the purpose, and the amount for bonds 
and the amount for interest shall be on separate orders. The funds for other 
purposes shall be expended under the direction of the commissioners, or by the 
township supervisors with the consent of any of the commissioners, and paid upon 
the order of the commissioners, or in such manner and on such orders as the 
board of county commissioners may direct, and the board of commissioners shall 
make such rules and regulations and such directions in this respect as they may 
see proper. 

LOIS em 22 sis. 


3704. Use of proceeds of bonds; working convicts. The funds derived from 
sale of bonds on account of any township shall be used for the purpose of laying 
out, establishing, altering, repairing, grading, constructing and improving in any 
manner public roads in the township so issuing bonds and for purchasing such 
material, machinery and. improvements as may be necessary. The money so 
expended shall be as far as possible used for permanent improvements only. The 
county commissioners may at any regular meeting organize a convict force, and 
elect necessary officers and guards as provided by law, and shall work such con- 
victs on the public roads of the townships, and the expenses shall be paid by the 
said townships. Any damage that may be awarded to any person by reason of 
establishing, altering or repairing any public roads on which permanent improve- 
ments are to be made in any township issuing bonds shall be paid by such 
township. The county commissioners may use the funds aforesaid on any roads 
within the township, in their discretion, unless the petition has designated cer- 
tain roads for the expenditure of a part or all of said funds, in which ease the 
funds shall be expended as provided in the petition. The designation of certain 
roads in the petition shall not be held to invalidate any election heretofore or 
hereafter held. 

UGS, ©; I gs Oe IBIS ey sy &. Ik 


Discretion of the county commissioners in the use of funds for township roads: Edwards v. 
Comrs., 170-448. 


3705. Appointment of township road commissioners. If at any election held 
in any township under this article the purposes of the article shall be ratified 
by a majority of the votes cast in the township, then it shall be the duty of 
the board of county commissioners at their next meeting to appoint a board of 
township road commissioners, to be known as the Township Road Commission of 
ee ales ers Township. This township road commission shall consist of three 
freeholders of the township. The appointment of this township road commis- 
sion shall be agreed upon and approved by the state highway commission. The 
term of office of the members of the township road commission shall be for one, 
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two, and three years respectively for the first three years, and thereafter one 
member shall be appointed as above each year for a term or period of three 
years. 

IOUT FO 2T 9 ise OTST CeSsONs. 23 


3706. Incorporation of commission; use of funds. The said township road com- 
mission and its successors in office is hereby constituted a body corporate under 
and by virtue of the laws of North Carolina under the name and style of:Town- 
ship Road Commission, and shall have all powers and authority granted to cor- 
porations of like nature by the laws of North Carolina, and by that name may 
sue and be sued, make contracts, acquire real and personal property by gift or 
devise, hold, exchange, and sell the same, and exercise such other rights and 
privileges as are incident to other municipal corporations of like nature, such as 
the condemnation of land for the construction, widening, or changing of any 
roads in the county, and such other powers as are necessary to carry out any and 
all the provisions of this article. The said township road commission shall use 
the funds derived from the sale of bonds or by levy of special tax, or whatever 
way derived, as authorized by this article, to locate, construct, reconstruct, sur- 
face, repair, improve, and maintain the public highways and bridges in the town- 
ship under their jurisdiction; shall purchase such materials and purchase and 
hold or contract for the use of such tools, machinery, implements, and teams 
as they may deem necessary for carrying on the road work of the township, and 
perform such other duties as are hereinafter provided for by this article. 

UNS HUIE. Cp! AGL, Ry AL, 


3707. Duties and powers of commission. It shall be the duty of the township 
road commission to take charge of laying out, opening, altering, maintaining, or 
discontinuing of any and all roads of the township that are now maintained or 
may be maintained by the township as public roads, and it is hereby vested with 
all powers and rights and authorities now vested in the board of county commis- 
sioners or other commission or board or other road officials of such township for 
the general supervision of its roads, and for the construction and repair thereof, 
by contract or otherwise as may be deemed best. 

ISLERC. 279.s a: 


3708. Organization; drafts for money; pay of commissioners. The township 
road commission shall annually from the date of its organization elect a chair- 
man and a secretary, who shall hold office for one year and until their successors 
shall be elected and qualified. All moneys expended by the commission shall be 
by draft upon the bank or banks which are depositaries for the road fund, and 
such drafts shall be signed by the secretary and countersigned by the chairman, 
and shall show upon their face the purpose for which the money is expended. 
The members of the township road commission shall receive pay only when acting 
jointly as a road commission, and such compensation at this time shall be the 
same as paid to the members of the board of county commissioners of said county. 

LOC TO NS. aL 


3709. When governor to appoint commissioners; vacancies. In the event the 
state highway commission does not approve the appointment made by the board 
of county commissioners for members of the township road commission, and an 
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agreement cannot be reached by the above commissions, then the governor of the 
state shall appoint the necessary number of members to compose or complete the 
membership of the township road commission. In ease of any vacancy caused 
by death, resignation, or otherwise, of any member of the township road commis- 
sion, such vacancy shall be filled by the board of county commissioners for the 
unexpired term as provided above for regular appointments. 

191 MCRL 79; SIAL. 


3710. Township road engineer; duties; compensation; assistance from state; 
books and accounts. The township road commission is authorized and directed 
to employ an expert road engineer, who shall be approved by the state highway 
commission, at such compensation as may be fixed by the township road com- 
mission; or, if in the opinion of the state highway commission a whole-time 
engineer is not required for the work to be done by the township, then, if prac- 
ticable, arrangements may be made for the employment of an engineer for such 
portion of his time as may be deemed necessary by the state highway commission. 
In case an engineer is not employed continuously by the township, then in the 
absence of the engineer a superintendent shall be appointed by the engineer, 
with the approval of the township road commission and the state highway com- 
mission, who shall have charge of the road work and act for the engineer in his 
absence. His compensation may be paid in part by the state highway commis- 
sion when arrangements for such payment is made by the township road com- 
mission with the state highway commission. When the state furnishes to the 
township engineering assistance and supervision of road work, the acceptance by 
the township road commission of the state road engineer shall be considered as 
fulfilling the requirements of this article. The road engineer, whether appointed 
by the township road commission or furnished by the state highway commission, 
shall have general supervision and direction of all the road work of the town- 
ship, supervise the plans and specifications of all road work, and see to their 
execution. He shall appoint and discharge, by and with the approval of the 
township road commission, all superintendents, foremen, supervisors, overseers, 
and other assistants needed in conducting the road work of the township in a 
satisfactory and economical manner. The township road engineer, however 
appointed, may request, at any time, the advice of the state highway engineer in 
solving any problem that may arise, either technical, economical, or otherwise, 
that may be deemed by him to be of benefit to the township, and such advice 
shall be without any expense to the township. 

It shall be the duty of the engineer of the township coming under the provisions 
of this article to keep or have kept the necessary books and accounts showing in 
detail the expenditures for all work done through money derived by bonds issued 
or special road tax levied for road work in such township. The engineer shall 
keep or have kept in suitable way a cost accounting system showing the unit 
cost of various items entering into the construction of the roads, showing when 
and where the various elements of cost entering into the said work were used, 
giving the name of the road and the nearest station number to culverts, bridges, 
ete. It shall be his duty to keep approximate yardage, costs, and approximate 
classification of the materials moved in all excavations made for the purpose of 
building such roads. 
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3711. Entry on lands; damages; excess of benefits a lien on lands; suits. In 
opening new highways, widening and straightening old roads and repairing same, 
the township road commission through its agents is hereby authorized to enter 
upon any land and locate and build such highways. If the township road com- 
mission and the owner or owners of said land cannot agree as to the damages, 
if any, the township road commission shall, after sixty days after said highway 
is completed, cause to be summoned three disinterested freeholders of said town- 
ship who shall go upon the land and assess the damages and benefits under the 
general law as it now exists. Before entering upon lands as authorized by this 
section it shall be the duty of the township road commission to serve notice upon 
the owner or owners of said land, notifying them that the highway is to be 
located upon said land under authority of this article. In assessing the dam- 
ages sustained by any landowner, the jury shall take into consideration the 
special benefits, if any, accruing to the landowner, and in determining such bene- 
fits consideration shall be given to the benefits the landowner has derived from 
the fact that any old road right of way has reverted back to said landowner by 
reason of the relocation and construction of the new road, and if such benefits 
shall exceed the damages, then the amount of such excess of benefits shall be 
assessed against the landowner and shall constitute a lien upon the land adjoining 
the road, and shall be collected by the sheriff in the same way as public taxes. 

No suit shall be instituted by the landowner for damages on account of loca- 
tion of the road under this article until after sixty days after the completion of 
the road across the lands of such landowner, and no suit shall be brought by any 
landowner unless the same is commenced within six months after the completion 
of the road by or across the lands of the claimant. Hither party may appeal to 
the superior court for the assessment of damages and benefits, where the matter 
shall be heard by the court and jury de novo. No cost shall be awarded against 
any township upon appeal when net damages awarded through such appeal are 
not greater than given by the referees. 

THs, 0 Parks), SS al. 

See sections 3667, 3762, 3763. 


3712. Entry on land for material; drains or ditches; obstruction. The town- 
ship road commission through their officers and agents are hereby authorized to 
enter upon any land near or adjoining any public road of said township, to cut 
and carry away any timber except trees or groves on improved land planted 
or left for shade or ornament, dig or cause to be dug and carry away any gravel, 
sand, clay, dirt, or stone which may be necessary for the proper repair and con- 
struction of roads in said township, and make or cause to be made such drains 
or ditches upon any land adjoining or lying near any road in said township that 
the township road commission may deem necessary for the better condition of the 
road ; and the drains and ditches so made shall not be obstructed by the occupants 
of such lands or any other person; and any person obstructing such drains or 
ditches shall be guilty of a misdemeanor. Before entering upon land as author- 
ized by this section, it shall be the duty of the township road commission, through 
its representatives, to serve notice upon the owner or owners of the land, notify- 
ing them that certain material authorized to be taken by this section is required 
for the road work. 

Uo. P68), SK Ik, 

See sections 3668, 3817, 3818. 
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3713. Presentation of and hearing on claims. The owner of any land from 
which any timber or other material has been removed may present to the town- 
ship road commission his claim therefor in writing, and upon such presentment 
it shall be the duty of the township road commission to set a day not earlier than 
sixty days after the removal of such timber or material for the purpose of hear- 
ing his claim. Upon the hearing thereof the claimant may appeal to the supe- 
rior court of the county in which said township is located, to have his cause 
tried as in other civil cases. 

Olam Con Se ke 


3714. Deposits of proceeds of bonds. All moneys derived from the sale of 
bonds authorized and sold under the provisions of this article shall be deposited 
by the board of county commissioners in such solvent bank or banks, if any, of said 
township, or if there is no bank in said township, then in any solvent bank in a 
neighboring township or county as will pay the highest rate of interest on daily 
balances as may be determined by the board of county commissioners; said 
moneys to be deposited in such bank or banks to the credit of the township road 
commission, and to be drawn upon by the commission as hereinbefore directed. 

TOUT, Cy 29s. Sep le 


3715. Deposits of other road funds. Any other moneys, in whatever way col- 
lected or appropriated, which are designed to be used for the construction or 
maintenance of roads in any township in which bonds for road work within such 
township have been issued and sold shall be deposited in the same bank or banks 
in which the moneys obtained from the bond issue or special road tax are 
deposited, and these moneys shall be deposited to the credit of the township road 
commission, and shall be drawn upon by said commission. 

IMME eS PASE AS a 


3716. Monthly statements. The bank or banks in which the road moneys 
designated in this article are deposited shall prepare monthly statements showing 
the amounts paid, to whom paid, and for what purposes, and submit same to the 
township road commission, and the road commission shall have such monthly 
statement posted at the courthouse door of the county in which the township is 
located. 

AOS C279 Sad. 


3717. Local acts not affected. Nothing in this article shall be construed to 
repeal any local road laws of any county and shall not in any way affect them. 
OMT, «@, P37, Gb Ale 


Art. 6. Country Roap Maintenance Tax 


3718. Special tax for road maintenance authorized. Where the board of 
county commissioners of any county in the state has heretofore issued and sold, 
or may hereafter issue and sell, bonds for the construction or reconstruction of 
the roads in the county or in any township or road district therein, such board of 
commissioners is directed to levy annually during the life of the bonds a special 
tax on all taxable property, both real and personal, sufficient to raise an amount 
equal to at least three per cent, and not more than five per cent, of the total 
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amount of bonds issued by the county, except as hereinafter specified, for the 
construction or reconstruction of the public roads, as may be necessary to main- 
tain said roads in a satisfactory manner. 

TOLER LOOM Sd. 


3719. Proceeds used for maintenance only. The money raised by the special 
tax authorized by the preceding section shall be used for the maintenance of the 
roads in said county, township, or road district in which the tax is collected, and 
which were or will be built by the revenue derived from the sale of bonds; and 
shall not be used for any other purpose except as herein provided. 

19192 cha 90 Ts 2: 


3720. Scale of taxes to be levied. Taxes for the maintenance of the roads built 
from the revenue derived from said bonds shall be levied upon the following 
scale: Where the roads have cost one thousand dollars per mile or less, a tax 
sufficient to raise not less than fifty dollars per mile per year shall be levied. 
Where the roads have cost more than one thousand and not more than two thou- 
sand dollars per mile, a tax of five per cent shall be levied. When the roads 
have cost more than two thousand dollars per mile and not more than three thou- 
sand dollars per mile, a tax of four per cent shall be levied. When the roads 
have cost more than three thousand dollars per mile, a tax of three per cent shall 
be levied. 

1919, ec. 190, s. 3. 


3721. Deduction of levies provided for. When in any county, township or 
road district the fund raised under this article is thought to be more than suffi- 
cient to maintain the roads in proper condition the board of county commissioners 
are authorized to apply to the state highway commission for an investigation to 
determine the amount needed for the proper maintenance of the roads to be 
maintained by the county, and upon certification by said state highway commis- 
sion, showing that funds are more than sufficient, a reduction may be made in the 
levies as above provided, so that only such levies as will provide the amount 
needed may be made. 

1919, c. 190, s. 4. 


3722. Maintenance work carried out by road authorities. The work of main- 
taining the roads provided for in this article shall be under the board of county 
commissioners, county road commission, township road commission, district road 
commission, or any other officials having charge of the road work for the county 
or subdivisions thereof. 

19719 "e 1909s! 


3723. County commissioners to report bonds issued and miles of roads built. 
The board of county commissioners of any county where bonds have been issued 
for the construction or reconstruction of roads shall, as soon as practicable after 
the ratification of the provisions of this article, ascertain the amount of bonds 
that have been issued or that may be hereafter issued in the county, or in the 
townships and road districts thereof, and shall ascertain the number of miles of 
road constructed under such bond issues, and make a report of same in detail 
to the state auditor and the state highway commission. 


1919, c. 190, s. 6. 
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3724. Roads maintained by state not included. This article is not intended to 
include any roads that are maintained by the state. 
1919, c. 190, s. 7. 


Art. 7. County Roap Law, Errrctive on Apoption py County 
CoMMISSIONERS 


3725. County road electorate created.- Subject to the provisions hereinafter 
made for the ratification of this article, there is hereby created for each county 
in this state a road electorate, to be composed of one member from each township 
in such county, who shall be a resident of the township, and one member at large 
for such county. 

1919, ec. 282, ss. 1, 10. 


3726. County road commission created. Subject to the provisions hereinafter . 
made for the ratification of this article, there is hereby created for each county 
in this state a road commission, to be composed of three members of the road 
electorate of such county, which said road commission shall be appointed or 
elected as hereinafter provided. 

1919, ce. 232, s. 2. 


3727. Provisions to be ratified by county commissioners. Before the provisions 
of this article shall become applicable to any county in the state, it shall first be 
ratified by a resolution adopted by a majority of the board of county commis- 
sioners for such county, which resolution shall be spread upon the minutes of 
said board. 

1OLOMG, 232; sis: 


3728. When general assembly appoints electorate. The general assembly may 
appoint the members of the road electorate at the session of 1919 for any county, 
which persons so appointed shall compose the road electorate for such county, 
provided the county commissioners of such county shall hereafter ratify this 
article and make it applicable to such county. 

1919, ¢, 232, s. 4. 


3729. When county commissioners appoint electorate. If the general assembly 
shall not make such appointments for any county and the board of county com- 
missioners of such county shall ratify this article and make it applicable thereto, 
as hereinbefore provided, such board of county commissioners shall appoint a 
road electorate as is hereinbefore provided for such county. 

1919, c. 282, s. 5. 


3730. Term of members of electorate. The members of such road electorate, 
whether appointed by the general assembly or by the board of county commis- 
sioners as herein provided, shall hold their respective offices until the next general 
election and until their successors are elected and qualified. 

1919, c. 232, s. 6. 


3731. Organization and oath of electorate. The members of a road electorate 
of any county shall, within thirty days after their appointment, meet at the 
courthouse of such county upon notice given by the chairman of the board of 
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county commissioners, giving the hour and place of meeting, and before entering 
upon their respective duties each member shall take and subscribe an oath that 
he will faithfully, fearlessly, and impartially, at all times discharge the duties 
of his office to the best of his ability. Such board shall then organize by electing 
one member chairman and another secretary. 

1919; c. 232,s: 7. 


3732. County commissioners fill vacancies. If any member shall refuse to 
qualify, or if there shall be a vacancy in the road electorate, the board of county 
commissioners of such county is authorized to fill such vacancy. 

1919, ¢. 232, s. 8. 


3733. Electorate elects county road commission. At such first meeting such 
road electorate shall elect three of its members as members of a road commission 
for such county, which said members so elected shall within ten days take the 
oath prescribed to be taken by the members of the road electorate and shall 
immediately enter upon the discharge of the duties of their respective offices, and 
shall hold the same until the first Monday of December after the next general 
election for such county. 

1919, ¢..232, s. 9. 


3734. Election of successors to appointed road electorate. At the next general 
election after a road electorate has been appointed for any county as above 
provided, the successors of such electorate shall be elected at such election, and 
their term of office shall begin as other county officers, and they shall qualify as 
herein provided and proceed to organize and elect a board of road commissioners 
as hereinbefore provided. 

1919,,.c. 282, s..10. 


3735. Quarterly meetings of road electorate. The members of a road electorate 
shall meet regularly at the courthouse in such county on the first Mondays in 
January, April, July, and October of each year. 

AIRS @y PRPS Bh ali, 


3736. Duties of county road electorate. It shall be the duty of such road 
electorate to keep themselves advised as to the condition of all the roads of such 
county, and they may look over them, either in a body or by committee, at any 
time they may deem best, and it shall be the duty of said road electorate to make 
such recommendations as it may deem advisable to the road commission of such 
county. 

USAR, CG PPA (Eh abe. 


3737. Pay of electorate and road commission. The members of the road 
electorate of any county other than the members composing the road commission 
shall each receive three dollars per day for each day they may be engaged wholly 
and exclusively as a member of such electorate in the performance of the duties 
herein provided, including the attendance at the first meeting and all regular 
meetings. The members of the road commission shall receive for their services 
the same pay as provided for the county commissioners of such county for each 
day they may be engaged wholly and exclusively in the performance of their 
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duties. But no member of the road electorate, unless he is also a member of the 
road commission, shall receive more than fifty dollars in one year as compensa- 
tion for his services; and no member of the road commission shall receive in 
excess of one hundred dollars as compensation for his services. This limitation 
on compensation shall not apply to the chairman and secretary of the road com- 
mission. All compensation to any member of the road electorate or county road 
commission shall be passed on and allowed by board of county commissioners 
for such county. 
1919, ce. 282, ss. 18, 17, 38, 39. 


3738. Vacancies in commission filled by electorate. In case of vacancy caused 
by the death, resignation, or otherwise, of any member of the county road com- 
mission, such vacancy shall be filled by the county road electorate for the unex- 
pired term. 

1919, c. 232, s. 18. 


3739. Commission attends and calls meetings; examines roads; assigns duties 
of chairman. The road commissioners for any county, in addition to attending 
the regular meeting of the road electorate, may hold call meetings not exceeding 
three days in each month, and they may examine the roads at any time they may 
deem advisable, either in a body or by committee, and the chairman may be re- 
quired by said commission to do any other work which in its opinion may be to 
the best interests of the road service in its county. 

1919, ¢. 232, s. 14. 


3740. Commission succeeds other county road authorities in road powers. It 
shall be the duty of the county road commission to take charge of laying out, 
opening, altering, maintaining, or discontinuing of the roads of said county 
that are now maintained or may be maintained by the county as public roads; 
and it is hereby vested with all powers, rights, and authority now vested in the 
board of county commissioners and other commissions or boards or other road 
officials of said county for the general supervision of the roads of the county, and 
for the construction and repair thereof, by contract or otherwise, as may be 
deemed best. All bridges shall be well constructed, iron being recommended 
when the stream is of any appreciable size, and all approaches shall be well 
constructed. 

1919, ¢c. 232, ss. 16, 25. 


3741. Counties may retain present road authorities. If those counties coming 
under the provisions of this article already have lawful road authorities charged 
with the road work therein, either in the form of a county road commission or 
other commission or board, or a board of county commissioners charged with 
road work, and shall desire to retain such road authorities, then such desire shall 
be respected and no road electorate shall be appointed for such county. 

in) @, ABM, Bh I). 


3742. Local funds, etc., pass to county subject to prior contracts. Any moneys 
in hand in any county treasury, or in the hands of any county treasurer, or in 
any township or road district treasury, or in the hands of any township treasurer 
to the credit of the road funds of such county or township or road district of any 
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county ratifying the provisions of this article, shall be turned over to the banks 
designated as depositories for the road fund of such county or other authority 
having charge of such funds, and shall become part of such county road fund and 
shall be expended for the construction of the roads in such township or road 
district having turned the same over; but such county, through its road com- 
mission, shall carry out any contract previously made by such township or road 
district, and shall, out of any funds or proceeds of any property received from 
such township or road district, pay off any liabilities existing against such town- 
ship or road district. In any county which shall ratify the provisions of this 
article, any township owning equipment and property used in the construction 
or maintenance of public roads shall turn the same over to the road commission 
of such county upon demand made by it. 
TOLOM Cae cS Os 


3743. Expenditure of funds; highway systems; federal aid. All funds, 
whether collected by direct tax, sale of bonds, or otherwise, in such county shall 
be expended under the authority of the road commission for such county, and 
the road commission is authorized to appropriate such sums as it may deem 
expedient to be used by the state highway commission in securing federal aid to 
be used in the construction of any state or national highway leading through 
such county, and such road commission is further authorized to enter into any 
contract providing for the construction of a state highway: Provided, however, 
that federal funds shall be secured to aid in its construction. 

AGLO MCs 2325 Seles 


3744, Apportionment of county road funds among townships. The road funds 
for such county shall be expended in each township in such county, as nearly as 
may be, in proportion to the taxes paid by such township in said fund so as to 
make an equitable apportionment in the course of one year. 

AOIO: C232) 85.50 


3745. Sections of general highway law (Art. 4) applicable under this article. 
The following sections of the general highway law, forming article 4 of this 
chapter, dealing with the powers and duties of county road commissions under 
the said article, are declared applicable to county road commissions under this 
article: 

Section 3661. (Corporate powers; use of road funds.) 

Section 3663. (Organization of road commissions ; compensation of commissioners. ) 

Section 3667. (Assessments of damages and benefits. ) : 

Section 3668. (Entry on land for material; obstruction of drains or ditches.) 

Section 3670. (Claims for timber or material.) 

Section 3671. (Width, alignment, and grade of highways.) 

Section 3673. (County-line roads.) 

Section 8674. (Construction by one county of county-line road.) 

Section 3675. (Hxtension of work to adjoining counties.) 

Section 3676. (Work by county commissions in municipalities. ) 

Section 3679. (Road statistics. ) 

Section 3680. (Guard railings.) 

Section 3681. (Road institutes. ) 

Section 3690. (Maintenance. ) 

1919, c. 232, ss. 15, 17, 21, 22, 24, 25, 28, 29, 30, 31, 33, 84, 35, 36: 


3746. Cutting trees along road. The county road commission shall have the 
power as to cutting trees on land adjoining the road conferred on county road 


1536 


3747 ROADS AND HIGHWAYS—Aarr. 8 Ch. 70 


commissioners under section 3669 of this chapter under the limitations contained 
in said section, but commissioners created under this chapter shall not cut trees 
in any grove or yard left around or near any house left or used for a grove or 
shade trees. 

1919, ce. 232, s. 28. 


3747. Prisoners on road. The provisions of section 3678 as to the duties of 
county road commissioners in reference to persons sentenced to work on the 
public roads shall be applicable to county road commissioners created by this 
article, except that the clause of said section is inapplicable which provides that 
the expense of maintaining and guarding said convicts while employed on the 
public roads may be paid by the county commissioners out of the general fund of 
the county. 

Where any county or township is working convicts on its public roads under 
any local, special or private act, such township, upon the demand of the county 
road commission, shall turn over such convicts to the county road commission, 
which may proceed to work them on the public roads of the county, or the road 
commission, if it shall find that working convicts is unprofitable, shall turn such 
convicts over to counties from which they were received and discontinue convict 
labor on the public roads. 

LOTION CeZo2pSS.520;0352. 


3748. Counties excepted from article. This article shall not apply to Ala- 
mance, Alexander, Anson, Ashe, Beaufort, Bertie, Buncombe, Cabarrus, Caswell, 
Catawba, Chatham, Cherokee, Chowan, Clay, Cleveland, Columbus, Dare, David- 
son, Davie, Duplin, Durham, Edgecombe, Forsyth, Gates, Graham, Granville, 
Halifax, Harnett, Hertford, Hoke, Hyde, Iredell, Johnston, Lee, Lenoir, Lincoln, 
Macon, Mecklenburg, Moore, Montgomery, Nash, Northampton, Orange, Pasquo- 
tank, Person, Pitt, Polk, Randolph, Richmond, Robeson, Rockingham, Rowan, 
Rutherford, Sampson, Scotland, Stanly, Surry, Tyrrell, Warren, Washington, 
Watauga, Wilkes, Wilson, Yadkin, and Yancey counties. 

1919, ¢. 232, 8. 39a: 


3749. Repealing clause. All laws and clauses of laws in conflict with this 
article are hereby repealed in those counties which may ratify this article. 
1919, ¢. 232, s. 40. 


Art. 8. Roap OFFricraLs 


3750. Public roads designated; authority of supervisers and county commis- 
sioners. All roads and ferries that have been laid out or appointed by virtue 
of any act of assembly, or any order of court, are hereby declared to be public 
roads and ferries; and the justices of the peace in each township shall have the 
supervision and control of the public roads in their respective townships. They 
shall, with respect to this work, constitute and be styled the board of supervisors 
of public roads of such township, and under that name, for the purposes afore- 
said, they are hereby incorporated the board of supervisors of public roads, and 
the board of county commissioners, as hereafter in this chapter set forth, shall 
have full power and authority within their respective counties to appoint and 
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settle ferries, to order the laying out of public roads where necessary, to appoint 
where bridges shall be made, to discontinue such roads and ferries as shall be 
found useless, and to alter roads so as to make them more useful. But upon the 
adoption of road commissions by counties or townships, as provided in this 
chapter, the powers and authority conferred or exercised under this section are 
transferred to such road commissions within such counties or townships. 

Reyv., s. 2681; Code, s. 2014 ; 1887, c. 73; 1889, c. 548 ; 1898, c. 141; R. C., c. 101, s. 1; 1784, 
Gi22G18. Ds1868i¢c: 20 esssIe AGS: 1868-9 ewlsoseisaS Tome Ss2sso 

For road commissioners, see sections 3643, 3658, 3705, 3726. For annotations as to estab- 
lishing public roads, see section 3761. 


LEGISLATIVE CONTROL OVER ROADS, BRIDGES, ETC. Article 8, section 2, of the 
constitution, giving to commissioners a general supervision and control over roads, bridges, 
ferries, etc., does not deprive legislature of power over these subjects: Barrington y. Ferry 
Co., 69-165; In re Spease Ferry, 138-219. 

Legislature may prescribe by what method roads shall be worked and kept in repair, either 
by labor, by taxation of property, or by license taxes, or by a mixture of two or more of these 
methods, and this may vary in different counties and localities: State v. Holloman, 139-642. 

The question, what is a public use? is always one of law. Deference will be paid to the 
legislative judgment as expressed in enactments providing for appropriation of property, but 
it will not be conclusive: Cozard vy. Hardwood Co., 139-283. 

Legislature can provide special road law and method of working public roads for a county, 
or several counties, or a township or other locality, and make the adoption of such systems 
depend upon acceptance or rejection thereof by people or landholders, or by official board of 
such county, township, or locality: State v. Holloman, 139-642. Legislature has complete 
power to regulate highways in state and may prescribe what vehicles may be used on them, 
with a view to the safety of passengers over them and preservation of roads, and this power 
may be conferred upon local governing agencies, and its being put into effect can be made 
dependent upon action of board of supervisors: Ibid. 


WHAT IS A PUBLIC HIGHWAY. A public highway is one established and kept in order 
by public authority, or one used and controlled by the public for twenty years, so that a dedi- 
cation is presumed: State v. Norris, 174-808; Tise v. Whitaker, 146-374; Stewart v. Frink, 
94-487; State v. Purifoy, 86-682; State v. McDaniel, 53-284; Boyden v. Achenbach, 79-539; 
Kennedy v. Williams, 87-6; State v. Johnson, 61-140-—or one arising from a dedication by 
owner and acceptance by public, or persons in a position to act for them: Tise v. Whitaker, 
146-374; Collins v. Patterson, 119-602—but a neighborhood road not dedicated to public, but 
used by public under permission or license of owner of land, is not a public road within 
meaning of this section: Ibid. 

An overseer is not essential to the existence of a highway. A public square in a city or 
town, within which is situated the courthouse, is a public highway: State v. Eastman, 109-785. 

There may be a public road de facto, and the only person who can question right to such 
road is owner of land, but owner can only be bound by proceeding against him according to 
law of land, or by user of twenty years, from which such proceedings will ordinarily be pre- 
sumed: State v. Marble, 26-318. 


WHAT AMOUNTS TO HIGHWAY BY DEDICATION OR BY PRESCRIPTION. Dedi- 
cation of a public way may be in express terms, or implied from owner’s conduct, and, while 
intent to dedicate is usually required, conduct of owner may, under certain conditions, work 
a dedication on his part, even in the absence of an intent to dedicate: Tise v. Whitaker, 
146-374. 

Where road has been used by public as public highway for twenty years, and there is no 
evidence how this user commenced, a presumption of law arises that this road has been laid off 
and established as a public road by due course of law; but a possession or user by public for 
a less time will not raise this presumption: State v. Marble, 26-318; Woolard vy. MeCullough, 
23-432; State v. Hunter, 27-369; Stewart v. Frink, 94-487; Tise v. Whitaker, 146-374. It is 
more the intention of owner than the length of time of user which must determine fact of dedi- 
cation: State v. Marble, 26-318. 
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FERRIES; ESTABLISHMENT; EXCLUSIVE PRIVILEGES. The power to establish 
ferries is one of the attributes of sovereignty which is to be exercised by legislature itself, or 
by any agent whom that body may authorize to act for it: In re Spease Ferry, 138-219. 

The essential element of a ferry franchise is exclusive right to transport persons, with horses 
and vehicles and such personal goods as accompany them, from one shore to other: Broadnax 
v. Baker, 94-675. The essential idea in a ferry is the crossing of a stream or other body of 
water from shore to shore: Ibid. 


Franchise of keeping a public ferry is so incident to riparian ownership that it can be 
granted to none but those who own the land at one of the termini, unless such proprietors 
refuse to exercise it, when it may be granted to another, upon his making compensation to 
owner, and this is so even when termini are public roads: Broadnax v. Baker, 94-675; Pipkin 
v. Wynns, 13-402. Legislature has power to grant franchise of ferry to any one, and to au- 
thorize condemnation of land of riparian owner as a landing place: Barrington v. Ferry Co., 
69-165. 

An order of the commissioners to lay out a ferry amounts to the establishment thereof: 
Robinson v. Lamb, 129-16. Article 7, section. 2, of the constitution, giving supervision and 
control of roads, bridges, etc., to county commissioners, does not deprive general assembly of 
power to authorize establishment of public ferry at certain point for term of 30 years and 
providing that it shall be unlawful for any person to establish any other ferry within 1% 
miles of said ferry: In re Spease Ferry, 138-219—and it must be construed as a restriction 
upon the general powers of the commissioners ‘‘to appoint and settle ferries,’’ In re Spease 
Ferry, 138-219. An order of the county court granting to one tenant in common exclusive 
right of keeping a ferry and receiving tolls, without default in the others, and without notice 
to them, is void: Pipkin y. Wynns, 13-402. 

While county commissioners control public bridges and ferries, it is by virtue of their duties, 
imposed by law, in regard to public roads; and they are not to be established or assumed or 
maintained as county charges unless as parts thereof, in actual existence or in contemplation: 
Greenleaf v. Comrs., 123-30. The discretionary power of the county commissioners to establish 
ferries and public roads is subject to review by superior court on appeal: Robinson v. Lamb, 
126-498. An order of the commissioners establishing a ferry gives a vested right, and is not 
vacated by an appeal to the superior court: Robinson v. Lamb, 129-16. 

Where a river lies wholly within a county, commissioners of an adjoining county have no 
jurisdiction to establish ferry across such river: Robinson v. Lamb, 131-229. 

General assembly granting to a company privilege of establishing ferry within two miles of 
another which has been used for over forty years did not divest any vested right belonging to 
owner of such old ferry: Barrington v. Neuse River Ferry Co., 69-165. Public ferries are 
not monopolies, but franchises granted in consideration of public services. They may be 
exclusive, but are simply licenses, revocable at will: In re Spease Ferry, 138-219. 

Public ferry is protected by statute from all interference with proper enjoyment and use 
of franchise by erection of another ferry: Broadnax v. Baker, 94-675. Where statute pro- 
hibits establishment of ferry within certain limits, it does not affect license for ferry already 
granted: Robinson v. Lamb, 129-16. 

Where plaintiff granted a ferry franchise from two points, opposite each other, on a large 
stream, it was held that he could not enjoin and recover damages from a party who used stream 
as a highway in conveying freight from points up the river, although one of these points was 
within statutory distance of five miles: Broadnax v. Baker, 94-675. 

Every subtraction from the profits of a ferry, by conveying its customers over the stream, 
with or without charge, is an injury for which an action will lie: Broadnax v. Baker, 94-675— 
and in such case it is the diminution in number of customers who would use ferry, and conse- 
quent reduction of tolls, which is measure of damages recoverable, Ibid. 

The distance of five miles prescribed in reference to ferries is five miles in a direct straight 
line from ferry first established: Toll-Bridge Co. v. Flowers, 110-381. 

No one, in absence of special authority from legislature or board of county commissioners, 
has the right to erect and maintain a bridge or ferry within such a distance of a duly author- 
ized toll-bridge as will divert from latter custom which, in ordinary course of travel, would pass 
over it, whether that distance be greater or less than five miles: Toll-Bridge Co. v. Flowers, 
110-381. For discontinuance of ferries, see under section 3762. 
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EXERCISE OF AUTHORITY. The power of the county commissioners over roads and 
bridges will not be interfered with by the courts unless such power is abused: Cobb v. R. R., 
172-58; Edwards v. Comrs., 170-448; Scott v. Comrs., 170-327; Supervisors v. Comrs., 169-548 ; 
Brodnax v. Groom, 64-244. 

This section constitutes the justices of the peace a board of supervisors, and refers only to 
those who are qualified and acting: Ford v. Manning, 152-151. 

Section referred,to in Tate v. R. R., 168-523. 


3751. Local: County commissioners to regulate roads and bridges. The board 
of county commissioners shall have power, and it shall be their duty, to make 
rules and ordinances, not inconsistent with the acts of the general assembly, to 
regulate the use of the public roads, highways and bridges of their respective 
counties. They shall have power to make rules and ordinances to regulate the 
weight of loads permitted to be hauled on the public roads and highways, and 
as to the width of tires permitted to be used; and may prohibit the carrying 
thereon of such loads and the use of such tires or vehicles as they may deem 
needlessly injurious or destructive to such roads or bridges. In making such 
ordinances, they may have regard to the conditions of the various roads or parts 
thereof, and the conditions of traffic thereon, and make different rules and 
ordinances applicable thereto. Any person who shall needlessly violate an ordi- 
nance made in pursuance of the authority herein given, or who shall aid, abet or 
assist 1n such violation, shall be guilty of a misdemeanor, and shall be fined not 
exceeding fifty dollars, or imprisoned not exceeding thirty days. 

This section shall apply only to the counties of Alamance, Anson, Beaufort, 
Bertie, Brunswick, Camden, Cabarrus, Cherokee, Columbus, Cumberland, David- 
son, Duplin, Durham, Franklin, Gaston, Granville, Guilford, Hertford, Hoke, 
Iredell, Johnston, Lee, Madison, McDowell, Macon, Montgomery, Nash, New 
Hanover, Northampton, Pitt, Pasquotank, Randolph, Richmond, Sampson, Tyr- 
rell, Union, Washington, Yancey. 

1915, ec, 264, ss..1, 2, 3; 1919, ec.,.154, 209. 


The legislature may regulate the highways and prescribe what vehicles may be used upon 
them, with a view to the safety of passengers and the preservation of the roads; and this 
power may be conferred upon local governing agencies: Dalton v. Brown, 159-175 (hauling 
lumber) ; State v. Holloman, 139-642 (hauling lumber); State v. Yopp, 97-477 (bicycles). 


3752. Meetings of supervisors prescribed. The board of supervisors shall 
meet at some place in their respective townships to be agreed upon by themselves, 
or, in the absence of such agreement, to be named by their chairman, on the first 
Saturday of February and August, for the purpose of consulting on the subject 
of the condition of the roads in their township, and may hold special meetings at 
other times, upon ten days written notice by the chairman to each member of the 
board, stating the time and place of such meeting. They shall once in each year, 
during the week of their meeting in August, go over and personally examine all 
the roads in their township. They shall annually at their meeting in February 
elect some one of their number chairman. Where the board is composed of 
more than three members it shall take three members to constitute a quorum of 
said board for the transaction of business. 

Reyv., 8. 2712; 1909, c. 364, ss. 2, 3; Code, s. 2015; 1879, c. 82, s. 2; 1880, c. 30, s. 1. 

The supervisors are not confined to these public meetings for the purpose of considering 
cartways: Ford v. Manning, 152-151. 


Supervisors are not liable for injury caused by defective highway unless negligence is cor- 
rupt or malicious: Ruffin y. Garrett, 174-134. 
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3753. Supervisors appoint overseers, designate workers and allot hands. The 
board of supervisors shall, annually at the meeting in August, divide the roads 
of their townships into sections and appoint overseers for such sections at said 
meeting. They shall at the same time allot the hands to the overseers, and shall 
also designate the boundaries or points to which each resident shall be lable to 
work on each section, and shall within five days after such meeting certify to each 
overseer written notice of his appointment, with a list of the hands assigned to 
his section. The board of supervisors may at any time alter the sections or allot- 
ment, but shall give notice thereof to the overseer. Such overseer shall serve, 
and be liable as such for neglect of duty, until he shall be relieved by the board, 
which shall be done only upon his showing that his road is in good condition as 
prescribed by law. The overseer may resign after the expiration of twelve 
months, provided his road shall be in good repair and the board of supervisors 
shall so find; and any overseer so resigning, and whose resignation has been 
accepted by the board, shall not without his consent be again appointed overseer 
until after the expiration of two years from the date of his resignation. When 
a public road shall be a dividing line between townships, the board of commis- 
sioners of the county shall determine as to how said road shall be divided, with 
notice as to the working of said road. The hands may be allotted to a road by 
allotting all who live or shall live within certain boundaries to be fixed by the 
board of supervisors, in which event a list of the hands by name need not be 
given, but the list shall specify the hands living in the prescribed territory. 

Rev., s. 2715; Code, s. 2016; 1879, c. 82, ss. 3, 7; 1880, c. 30, s. 1; 1887, c. 93, s. 1. 


Assignment of one liable to road duty to any particular road rests with board of super- 
visors of township: State v. Gillikin, 114-832. An order issued by township board appointing 
a person overseer of road is proper evidence of such appointment and admissible: State v. 
Cauble, 70-62. 

An overseer cannot free himself from the duty imposed by law by surrendering his order of 
appointment to clerk of the board of township trustees: State v. Long, 81-563. 

An overseer of a public road can require no hands to work on his road unless they live 
within a district which has been designated for him by county court, or unless they have been 
specially assigned by court to work on his road: Woolard v. McCullough, 23-432. 


3754. To have orders appointing overseers served within thirty days; penal- 
ties. The board of supervisors of the township, within ten days after the rise 
of the board, shall furnish the constable with two copies of each order appoint- 
ing overseers of roads that may have been made during the sitting of the board. 
And the constable shall apply at the office of the board, within ten days after the 
rise of every meeting of the board, for such orders, and, on receiving them, shall, 
within twenty days, serve each overseer of roads with a copy of the order, or 
leave the same at his usual habitation; and the other copy shall be returned to 
the next meeting of the board of supervisors, with the date of its reception by 
him and the date of the service indorsed thereon, or the date when it was left 
at the residence of the said overseer. And if either the board or constable shall 
fail to perform any duty enjoined by this section, he shall forfeit ten dollars to 
the county, to be recovered at any time, by notice to show cause at the instance 
of the solicitor, who shall prosecute the same in the name of the state: Provided, 
the delivery to the overseer of the order appointing him made by the board of 
supervisors of the township, or any one of them, shall be deemed and held to be 
a legal service of the same. 


Rey., s. 2714; Code, s. 2043; 1891, c. 519; R..C., c. 101, s. 8; 1812, c. 845, ss. 1, 2; 1813, 
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3755. Supervisors annually report to superior court. The board of supervisors 
shall annually make report to the first term of the superior court of their county 
after the first Monday in August of the condition of the roads of their township, 
and if the meetings provided for in this chapter have been held by said board, 
the judge holding such term of the superior court shall, after his charge to the 
grand jury and before they shall retire to their room, call upon the clerk of the 
court for such reports, and they shall then and there be delivered to the foreman 
of the grand jury. 

Reyv., s. 2713; Code, s. 2024; 1879, c. 82, s. 10. 


3756. Supervisors neglecting duties punished. If any board of supervisors 
shall fail to make any report required by law, or to discharge any duty imposed 
by law, the members thereof shall be guilty of a misdemeanor. The indictment 
may be against the board jointly, or against the justices composing said board, 
or any one or more of them severally. 

Rey., s. 8770; Code, s. 2024; 1879, c. 82, s. 10. 

To put and keep public roads in order is not one of the duties of the supervisors, but a duty 
of the overseer, and an indictment hereunder for such failure should be quashed: State vy. 


Britt, 118-1255. 
Section cited in State v. Godwin, 123-699. 


3757. Overseers to report on state of road and work done; result when delin- 
quency appears. Every overseer shall at each and every meeting of the board 
of supervisors of his township make report to them of the present condition of 
his road, of the number of days worked on his section since last meeting, of the 
number of hands who attended and worked each day, of the number and names 
of hands who failed to attend and work; whether or not they were legally sum- 
moned, and whether or not they have paid the one dollar as provided. In all 
cases the report provided for in this section must state either that the overseer 
has worked the hands allotted to his section of road the full limit of time allowed 
by law, or that his section of road of which he is overseer is not in need of any 
further work at the time such oath is made and subscribed to by the overseer. 
The said overseer shall, before some person authorized to administer an oath, 
make written affidavit that the report is true and correct. Upon this report 
sworn to as aforesaid, if it shall appear that any of the hands, after being legally 
summoned, have failed to attend and work on said road, and that they did not 
pay the one dollar, then it shall be the duty of the said supervisors, or any one 
of them, to issue a warrant for the arrest of any such hand, and shall put him 
upon trial for the offense: Provided, that nothing herein contained shall pre- 
vent the overseer of the road from prosecuting, at any time after the offense has 
been committed, any hand for failure to work on the road, and such cases of 
prosecution shall be stated in his report to the board of supervisors, that they 
may not prefer another prosecution for the same offense. 

Rev., s. 2716; Code, s. 2021; 1879, c. 82, s. 7; 1880, c. 30, s. 4; 1909, c. 110, s. 1. 


3758. Overseers to report on collections and expenditures of money. The said 
overseers shall, at the meeting of the supervisors in August, make a report of all 
moneys collected by them from parties excused from work on the road for the 
preceding year, with a statement as to how the same was expended. In ease of 
failure of any overseer to make any report to the board of supervisors of public 


1542 


3759 ROADS AND HIGHWAYS—Aarr. 9 Ch. 70 


roads of his township, as provided in this chapter, it shall be the duty of the 
chairman of such board immediately upon such failure to make a sworn state- 
ment of the fact before some justice of the peace of an adjoining township, 
who shall immediately issue his warrant for the arrest of the said overseer, and 
proceed to try him for the offense. 

Rey., s: 2717; Code, s. 2022; 1879, c. 82, s. 8. 


3759. Officials of road district to report financial condition annually. The 
board of road commissioners or other officials in charge of the roads of any 
county, township, or road district are and they are hereby required and directed 
to make out an annual itemized statement of the receipts and disbursements and 
of the financial condition of such road district for the calendar year, and shall, 
on or before the first day of February of each year, post a copy of the statement 
for the previous year at the courthouse door of the county, and shall file a copy 
of the same with the register of deeds, who shall produce such copy, on request, 
for the inspection of any taxpayer of such road district. And if any person or 
persons shall fail to perform the duties required of him by this section, he shall 
be guilty of a misdemeanor. 

UG, © We sosh Te 


3760. Overseer neglecting duties punished. If any overseer of a road shall 
willfully neglect any of the duties imposed on him by law, he shall be guilty of 
a misdemeanor, and fined not to exceed fifty dollars or imprisoned not to exceed 
thirty days. 

Rey., 8. 3785; Code, s. 1054; 1889, c. 504; R. C., c. 34, s. 39; 1786, c. 256, s. 4. 

Overseer of road cannot relieve himself from liability voluntarily; his road must be in the 
condition required by law: State v. Long, 81-563. 

Should be excused when the weather makes work impossible or unavailing: State v. Small, 
33-571. 

Indictment must charge that defendant ‘‘wilfully neglected,’’ etc.: State v. Miller, 100- 
543—not necessary to charge that ‘‘it became and was the duty’’ of the overseer to repair the 
road, Ibid. 

The order appointing a person overseer is proper evidence of such appointment: State v. 
Cauble, 70-62. Not necessary to show appointment when party indicted acted as and performed 
the duties of overseer, he is estopped to deny his appointment: State v. Long, 76-254, 81-563. 


Art. 9. ConstrucTIon AND MaInTENANCE oF Roaps and BripGEs 


Part 1. Procedure 


3761. County commissioners to establish or discontinue; no more than five 
jurors required. The board of commissioners of the county only shall have 
the right to lay out and establish and discontinue public roads. In laying out 
and establishing roads, and for the purpose of assessing damage to property by 
reason of the same, no greater number of jurors than five shall be summoned 
or be required. 

Rev., s. 2683. 

As to laying out and discontinuing cartways, see sections 3836, 3837. 

County commissioners are vested by statute with power to lay out or discontinue public 
roads, and from their action an appeal lies to superior courts in term, where issues of fact are 
to be tried by jury, and from that court an appeal lies to supreme court, as in other cases: 
King v. Blackwell, 96-322; Blair v. Coakley, 136-405; Lambe v. Love, 109-305; McDowell v. 
Insane Asylum, 101-656; see section 3764. 
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Order in which work upon public highways is to be performed is within sound discretion 
of commissioners, and a finding by court that they have exercised this discretion honestly and 
in a manner which they conceived to be for the best interests of people of county excludes any 
interference by the courts: Glenn v. Comrs., 139-413. 

A board of county commissioners denied and dismissed a petition for public road, and at 
subsequent meeting dismissed a similar petition for same road without going into merits of 
cause, and then, at a later meeting, upon petition by and against the same party as the first, 
allowed public highway to be constructed: Held, former judgments and proceedings of com- 
missioners were not res judicata so as to prevent establishment of such highway: Warlick v. 
Lowman, 111-5382. 

The main question to be determined as to propriety of laying out public road is whether it 
is necessary for public good and convenience: King y. Blackwell, 96-322. Land cannot be 
taken for road by public authorities in promotion of private enterprise: Cobb v. R. R., 172-58. 

Order of county commissioners Jaying out road is competent evidence to show establishment 
of such road, and such judgment cannot be collaterally attacked: State v. Yoder, 132-1111. 

A petition for laying off a public road presented to county commissioners, and definitely 
describing terminal points of road prayed for, is sufficient to support action of board estab- 
lishing road, although such petition is addressed to ‘‘Board of Supervisors of Public Roads’’: 
State v. Smith, 100-550. 

A county court cannot dedicate or appoint a public road in any other manner than as 
authorized by law: State v. Marble, 26-318. County court has full power to order laying out 
of public roads; but none to lay them out: Welch v. Piercy, 29-365. Court has the power to 
decide whether public convenience requires laying out of road and to order a jury for purpose 
of laying it out: Ibid. 

Where road is opened by order of county court, according to law in every respect, except 
that no damages were assessed by jury to owners of land, none but those owners can impeach 
order for that cause: Woolard v. McCullough, 23-432. 

Where charter has been granted for turnpike road and road opened, county court has no 
right to convert it into public road unless charter has been duly surrendered, or from a nonuser 
for twenty years a dedication to public may be presumed: State v. Johnson, 33-647—and 
even in such case road can only be made public road in manner prescribed; the mere appoint- 
ment of an overseer will not be sufficient for that purpose: Ibid. 

When a road has been laid off by order of county court upon report of a jury, confirmed by 
court, and an appeal is taken to superior court, it is too late to take exceptions to jury. Objec- 
tion should have been made in court below, upon return of jury, by a motion to quash pro- 
ceedings of jury: Piercy v. Morris, 24-168. 

Mere appointment of overseer and assignment of hands to a supposed road are not per se a 
judicial determination that a public road be laid out where none before existed: Baker v. 
Wilson, 25-168. 


3762. Petition for public road or ferry; contents; notice required. The board 
of county commissioners shall not establish any ferry, or order the laying out 
of any public road, or discontinue or alter such road or ferry, unless upon peti- 
tion in writing. Unless it appear to the board that every person over whose 
lands the said road may pass, or whose ferry shall be within two miles of the 
place at which another ferry is prayed to be established, shall have had twenty 
days notice of the intention to file such petition, the same shall be filed in the 
office of the clerk of the board until the succeeding meeting of the board, and 
notice thereof be posted during the same period at the courthouse door; at which 
meeting the board shall hear the allegations set forth in the petition, and if 
sufficient reason be shown, the board shall appoint and settle or discontinue the 
ferry, or order the laying out, or discontinue or alter the road, as the case 
may be. 

Rey,., 8. 2684; Code;.s. 2038; R..C.,.¢c. 101, s. 2; 1818, ¢..862,.s. 1. 


By adoption of road commissions the powers of county commissioners under this section 
are superseded, see this chapter, s. 3750. 


For annotations as to roads and ferries, see section 3750. 
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This section and section 3763 are intended to protect the property owner and not to restrict 
the power of the commissioners in determining the necessity for the road: Edwards v. Comrs., 
170-448. 

The law does not intend that establishment of necessary road should be impeded for want 
of twenty days notice if, before an order is made for laying off road, ample notice is given to 
owner: Little v. May, 10-599. 

DISCONTINUANCE OF ROADS AND FERRIES. County court has no authority to dis- 
continue public road but upon petition of one or more persons, filed in court, and other neces- 
sary proceedings prescribed by law, and any order for discontinuing a public road made other- 
wise is void: State v. Shuford, 28-162. 

Where proceedings to change a road show no road as having been prepared nor describe 
where altered road is to run, except that it is to be brought nearer a particular house, and the 
prayer is only that an order may be ‘‘made for turning the road,’’ and then an entry appears 
that ‘‘said report was confirmed and duly entered of record,’’ there is no sufficient judgment 
for establishing the road as altered: State v. Spainhour, 19-547. 

In determining upon propriety of discontinuing public road, evidence as to original object 
in opening road is not pertinent to inquiry, as its utility is not dependent upon intentions of 
those at whose instance it was first laid out, but upon wants of community and its tendency to 
promote public interest: Ashcraft v. Lee, 81-135. Evidence as to number of families to be 
benefited by continuing road is pertinent and important: Ibid. Evidence that road hands in 
a certain township are in number insufficient to keep up all roads in that township has no 
tendency, unless connected with other facts, to show that any particular road should be dis- 
continued: Ibid. Q 

Merely referring to section: Russell v. Leatherwood, 114-683. 


3763. Public road laid out by three freeholders under oath; damages assessed 
a county charge. All public roads shall be laid out by a jury of three free- 
holders, who shall be summoned by the sheriff to meet at one of the termini of 
the proposed road, and, being duly sworn by the sheriff or other person author- 
ized to administer oaths, shall lay out the road to the greatest advantage of the 
inhabitants, and with as little prejudice as may be to lands and enclosures. The 
jury shall also on oath assess such damage as private persons may sustain, and 
all damages assessed by them shall be deemed a county charge. 

sae s. 2685; Code, s. 2040; 1885, c. 65; R. C., c«. 101, s. 4; 1872-3, c. 189, s. 3; 1879, c. 82, 
Ss. J. 

Court has no power, except as to termini, to direct jury or any one else how road shall run, 
that being exclusive province of jury, their verdict being, of course, subject to judgment of 
court, whether it shall be received or not: Welch v. Pierey, 29-365. 

Owner of property must seek compensation for land taken for a highway in manner pointed 
out by statute: Hitch v. Comrs., 132-5738. 

Under acts 1899, chapter 581, providing for assessment of damages for taking land for road 
purposes, a petition to county commissioners is proper procedure, and not an action in superior 


court: Jones v. Comrs., 130-451. 
If commissioners take land for a highway without authority of law they are liable therefor 


individually: Hitch v. Comrs., 132-573. 

An appeal lies from action of board of county commissioners confirming report of a jury 
laying out road, notwithstanding there was no appeal from original order allowing road and 
appointing jury to locate it: Lambe v. Love, 109-305. 

Special benefits to the owner may be set off against damages sustained: Phifer v. Comrs., 


157-150. 
Damages for laying out road are not a county charge under a special township road law: 


Wells v. Comrs., 152-663. 


3764. Appeal from commissioners to court; bond; trial de novo. Any person 
may appeal to the superior court at term time from the determination of the 
board of county commissioners, and if any person shall appeal from the board 
on a petition, he shall give bond to the opposing party as provided in other cases 
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of appeal, and the superior court at term shall hear the whole matter anew; 
and where any proceeding is instituted to lay out, establish, alter or discontinue 
public roads or to appoint and settle ferries, and the said proceeding is carried 
to the superior court in term time by appeal or otherwise, the parties to said 
proceeding shall be entitled to have every issue of fact joined in said proceeding 
tried in the superior court in term time by jury, and from the judgment of the 
superior court either party may appeal to the supreme court as is provided by 
law for other appeals. 

Revansa2690) 4 Coden ss2039 seh 1en Olmsaorm ola nC rooms lee Somer Zoos 

The superior court has jurisdiction to review the action of commissioners in establishing. 
public roads: Dickson y. Perkins, 172-359; Robinson vy. Lamb, 126-492. Appeal lies from 
order laying out or discontinuing public roads: King v. Blackwell, 96-322; McDowell v. Insane 
Asylum, 101-656—from order altering public road, Blair v. Coakley, 136-405—from order 
establishing ferries, Robinson v. Lamb, 126-492—from confirmation of report of jury laying 
out a road, notwithstanding there was no appeal from original order, Lambe v. Love, 109-305. 
In construction of special act it was held that an appeal lies only upon the question of com- 
pensation: Luther v. Comrs., 164-241. Appeal must be taken to and docketed at the next term 
of superior court: Blair v. Coakley, 136-405; Brown y. Plott, 129-272—bond is required, Sut- 
phin vy. Sparger, 150-517—a trial de novo is had, State v. Davis, 159-455; Keaton v. Godfrey, 
152-16—a petitioner is disqualified as a juror, Ibid. 

The appeal vacates the former order pending the appeal: State v. Davis, 159-455. The 
jurisdiction on appeal is only derivative, and the court cannot change a petition for a cartway 
to one for a public road: Holmes vy. Bullock, 178-376.’ From the superior court an appeal lies 
to supreme court: King v. Blackwell, 96-322; Ashcraft v. Lee, 81-135. 

When a party appeals from decision of county court laying off a road over his lands, and 
superior court lays it off as appellant wishes, appellant shall not pay costs: Harris y. Col- 
traine, 10-312. Superior court can only determine on the merits: Piercy v. Morris, 24-168. 


3765. Petition for discontinuance; condition for maintenance of new road; 
duties of commissioners; when old road closed. Whenever, upon petition of 
any person, a road shall be changed and, as a condition thereof, it shall be 
required by the board that he put the proposed road in good condition, he may, 
at any time thereafter, tender the same to the overseer, who shall receive it, if 
it be in such condition as is required for highways; and if not, he shall reject it; 
and in either case he shall report and certify the fact to said board, where the 
same may be considered; and said board shall hear all persons interested in the 
matter of receiving or rejecting the road; and the decision of the board shall be 
conclusive as to the condition of the road; but the old road shall not be closed 
until it be discontinued by order of the board. 

Rey., s. 2692; Code, s, 2041; R. C., c. 101, s. 5; 1784, c. 227, s. 18; 1813, c. 862, s. 1. 


Discontinuance of roads and ferries, see annotations under section 3762. Cartways, see sec- 
tion 3837. Appeals, see section 3764. 

In a petition to turn or change a public road it must be alleged that new road is necessary 
or would be more useful to public; otherwise petition will be dismissed: Leath v. Summers, 
25-108. 

Public roads are laid out for public convenience, and therefore should not be altered but 
when interest of public requires it: Kenedy vy. Erwin, 44-387. 


3766. How landowner may change location on his own land. In addition to 
the mode prescribed in the preceding section for turning roads, the following 
method may be observed by any one who desires to change a road from one part 
of his land to another part, namely: Such person shall lay out the same, and 
after putting it in such good condition as highways are directed to be, shall 
apply to a justice of the peace, who thereupon shall notify the overseer of the 
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road, and summon two freeholders to meet on the premises at a given day; and 
the said freeholders, being duly sworn, shall, with the justice, view and examine 
carefully the road which is proposed in place of the other, and all matters and 
facts tending to show whether the change should be allowed. They shall report, 
in writing subscribed by them, the result of their consideration to the next meet- 
ing of the board of supervisors, which may confirm or reject their report: Pro- 
vided, that such justice and freeholders shall be disinterested in the land, and 
not of kin or affinity to the applicant. 
Rey., s. 2693; Code, s. 2042; R. C., ec. 101, s. 6; 1834, c. 22. 


Part 2. Bonds and Taxes for Roads and Bridges in the State 


3767. Erection and maintenance of roads and bridges; county-line bridges. 
Whenever in the opinion of the board of county or road commissioners or other 
road governing body of any county in the state it shall become necessary to build, 
rebuild, or repair any of the public roads or bridges in such county, and the same 
cannot be done with the labor and funds at their command or in their hands, then 
such board or body are hereby fully authorized and empowered in their discretion 
to build, rebuild, repair, alter or construct any of the roads and bridges in the 
county in such manner as to them may seem practicable. 

Whenever it shall become necessary to build, rebuild, or repair any highway 
bridge over any stream which divides one county from another the road govern- 
ing boards or authorities of the two counties may join in an agreement for 
building, rebuilding, or repairing the same, and the cost thereof shall be defrayed 
by the two counties in proportion to the number of taxable polls in each, unless 
otherwise agreed upon between the said boards or authorities of such counties: 
Provided, however, that the cost of any bridge erected across a stream dividing 
one county from another shall not exceed two per cent of the assessed valuation 
of the taxable property in each of the said counties, 

Rey, s: 2696); 1917, ¢ 108, ss. 1, 2; 1919, ¢. 185, s. 1. 

COUNTY BRIDGES. County commissioners (or other governing body) alone have power 
to determine upon necessity for construction or repair of bridges and to contract for same, and 
such power cannot be delegated: McPhail v. Comrs., 119-330. Public bridges and ferries are 
incidentals of public roads and are not to be established or assumed or maintained as county 
charges unless as parts thereof in actual existence or in contemplation: Greenleaf v. Comrs., 
123-30. The power conferred to build and keep up bridges refers exclusively to public bridges: 
Glenn y. Comrs., 139-421. 

A citizen cannot restrain commissioners from erecting bridge across a river at certain point, 
though there is no public highway leading to such point, where court finds that board has in 
contemplation the opening of public road to such point, and that arrangements have been 
made for that purpose: Glenn vy. Comrs., 139-412. 

County commissioners ordinarily contract on the part of the county for the construction 
and repair of bridges: Cotton Mills v. Comrs., 108-694—but board cannot contract with citizen 
to perpetually maintain bridge, Glenn vy. Comrs., 139-412. 

It is not the duty of the commissioners to take initial steps for repairing bridges; it is 
only when their codperation becomes necessary in a movement started by township board of 
supervisors of public roads for such repairs: State v. Selby, 83-617. 

Where repairs have been made on a bridge, and work has been accepted by county, contractor 
may recover therefor on a quantum meruit for reasonable and just value of work and labor 
done and material furnished, though action was brought on special contract for repairs made 
with supervisors, who had no authority to make contract: McPhail v. Comrs., 119-330. 

Where citizen, at his own expense, constructed bridge and opened up public roads over his 
lands leading to bridge on both sides of river, and commissioners accepted said bridge as public 
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bridge and have kept it in repair ever since, fact that commissioners paid him only part of 
cost of its construction did not change its character as part of public highway, subject to 
control of commissioners, as all other bridges in county: Glenn v. Comrs., 139-412. Plaintiff 
in this case is not entitled to a mandamus commanding commissioners to repair bridge: Ibid. 

No one, in the absence of special authority from the legislature or the board of county com- 
missioners, has the right to erect and maintain a bridge or ferry within such a distance of a 
duly authorized toll-bridge as will divert from latter the custom which, in the ordinary course 
of travel, would pass over it, whether that distance be greater or less than five miles: Toll- 
Bridge Co. v. Flowers, 110-381. 

County commissioners under their general powers may bring an action to restrain the use 
of a nonfloatable stream for floatage of logs, causing damage to a county bridge over such 
stream: Comrs. v. Lumber Co., 115-590—or to restrain interference with a draw in a bridge, 
Lenoir v. Crabtree, 158-357. 

Where the county commissioners built two bridges within the corporate limits of a town 
they cannot recover from the town the cost of construction: Comrs. vy. Raeford, 178-337. 

Where contract to build bridge had been entered into by defendants without concurrence 
of majority of justices of the peace as required in this county: Held, there is no liability 
imposed on county: Bridge Co. v. Comrs., 111-317. 

County is not liable for an injury to plaintiff occasioned by a defective bridge forming a 
part of the highway across a stream, in absence of any statutory provision: White v. Comrs., 
90-437—nor are the individual commissioners liable, Hipp v. Farrell, 173-167; s. ¢., 169-552. 


COUNTY-LINE BRIDGES. Application of section in estimating expense of bridge over a 
stream between two counties: Bridge Co. v. Comrs., 151-215. 

The legislature may authorize two counties to issue bonds and build a bridge and necessary 
approaches over a dividing stream, although the bridge and principal part of the work may 
be in only one county: Martin County v. Trust Co., 178-26. What is meant by a dividing 
stream: Ibid.; Bridge Co. v. Comrs., 151-215; MePeeters v. Blankenship, 123-651. See sec- 
tion 1297 (22). 


3768. Bonds for bridges; terms and denomination; no sale below par. For 
the purpose of raising funds with which to defray the cost of building or rebuild- 
ing any roads or bridges as provided in the last section the boards of commis- 
sioners of the respective counties shall each have full power and authority, subject 
to the foregoing limitations, to issue bonds of said respective counties or borrow 
money and issue notes therefor to an amount not to exceed the actual cost of 
such roads or bridges. Such bonds shall be in denominations of one thousand dol- 
lars, or less, with interest coupons attached, payable semiannually, at such time 
and place as may be directed by such boards, and to be in such form and tenor, 
and transferable in such way, and the principal thereof payable at such time or 
times, not exceeding forty years from the date thereof, and at such place or places 
as such board may determine: Provided, that none of such bonds shall be 
disposed of either by sale, exchange, hypothecation, or otherwise, for a less price 
than their face value; and the same may be disposed of at public or private sale, 
as the board of commissioners may determine. 

VO MeeCrel Ose Se 1a(C) el OL Cael cry aseme 

See Martin County v. Trust Co., 178-26. 


3769. Special tax to provide for bonds. The county commissioners or other 
county authorities who are legally authorized and empowered to levy taxes shall, 
in order to provide for payment of the bonds or notes to be issued hereunder, and 
interest thereon, compute and levy each year at the time of levying other county 
taxes a sufficient tax upon all real and personal property in said county to pay 
the interest on the said bonds and notes, and shall also levy a sufficient tax to 
create a sinking fund to provide for the payment. of such bonds and notes at 
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maturity. Such taxes shall be levied and collected annually and under the same 
laws and regulations as shall be in force for levying and collecting other county 
taxes. 

1917, c. 103, s. 1 (d) ; 1919, c. 185, s. 4. 

See Martin County v. Trust Co., 178-26. 


3770. Record of bonds. The county commissioners of any county so issuing 
bonds shall provide a record which shall be kept by their clerk, in which shall be 
entered the name of every purchaser of a bond, the number of the bond pur- 
chased, the date of issue, when due, rate of interest, and the amount received for 
said bond. They shall also cause to be kept a record of all proceedings, as well 
as a record of the bonds redeemed annually, and the bonds when redeemed and 
recorded shall be destroyed by fire in the presence of the board of commission- 
ers, and that fact recorded. 

1OliGECm Oona (Ge) 


3771. Investment of excess funds from tax; provisions as to redemption; con- 
ditions expressed on bond. The fund raised by taxation in excess of the amount 
required to pay interest, if any, shall be safely invested by the board of county 
commissioners, and the county commissioners are authorized to purchase any of 
said bonds to amount of such excess annually, and after ten years they may pur- 
chase at not exceeding their par value one twenty-fifth of the bonds issued for 
any county; and if no holder of said bonds shall offer to sell such amount, then 
the said county commissioners are authorized to designate such bonds as they 
may desire to purchase, and after the designation of such bonds and the notice 
thereof given to a newspaper published in the county, if the holder of the bonds 
neglects or refuses to surrender the same and receive their par value, with inter- 
est accrued thereon at the time of such notice, then the holders shall not receive 
any interest subsequently accruing: Provided, the said bonds designated shall 
express such conditions on their face. 

Oia Grm eee Smee (it). 


3772. Statutes under which such bonds may issue. County boards of com- 
missioners or other bridge-governing body in any county may operate under the 
foregoing provisions or under the provisions of any special act in force in said 
county, or under provisions of any general act relating to bridges hereafter 
passed by the general assembly. 

UM, @, IBS Ey Bk 


Part 8. Bonds and Taxes for State-line Bridges 


3773. Construction and maintenance of interstate bridges. The board of com- 
missioners of any county in the state of North Carolina bordering on any county 
in the state of South Carolina, Virginia, or Tennessee, is hereby authorized and 
empowered to codperate with the authorities of any adjoining county in either 
of the above mentioned states in the construction and maintenance of any public 
road- or highway-bridge over any stream which divides any county in North 
Carolina from any other county in any of the above mentioned states, the cost of 
the construction and maintenance of which public road- or highway-bridge shall 
be defrayed and borne by the two adjoining counties in proportion to the number 
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of inhabitants of each according to the last federal census, unless otherwise agreed 
upon between the board of commissioners or other proper authorities of the 
respective counties which such bridge shall connect. 

ibe), @, ORY EE ale 


3774. When interstate bridge deemed necessary. The construction and main- 
tenance of any bridge authorized by the preceding section shall be deemed 
necessary in all cases where public roads or highways shall have been regularly 
laid off, according to law, in each of said counties to be so connected by such 
bridge to the banks of any stream dividing one county from another, if there is 
no passable ford across said stream at said point. The total cost of any bridge 
constructed pursuant to the provisions of this part of this article shall not exceed 
one-fourth of one per cent of the total assessed value of all taxable real and 
personal property in the two counties engaged in the construction of such bridge. 

1919, c. 108, s. 2. 


3775. Bonds for state-line bridges. For the purpose of raising the funds with 
which to defray its share of the cost of building or rebuilding any bridge author- 
ized by this part of this article, the board of commissioners of any county in 
this state in which such bridge is to be built shall have full power and authority, 
subject to the foregoing limitations, to issue bonds of said county to an amount 
not to exceed said county’s share of the actual cost of said bridge. Said bonds 
to be in denominations of one thousand dollars, or less, with interest coupons 
attached, payable semiannually at such time or times and place as may be directed 
by said board, and to be in such form and tenor and transferable in such way, 
and the principal thereof payable at such time or times, not exceeding twenty 
years from the date thereof, and at such place or places as such board may de- 
termine: Provided, that none of such bonds shall be disposed of either by sale, 
exchange, hypothecation, or otherwise, for a less price than their face value. 

iAH), Gs; IBS SE Sk. 


3776. Tax to provide for bonds; records of bonds. The said commissioners 
or other county authorities empowered to levy taxes shall levy taxes to provide 
a fund for the payment of the interest of such bonds and a sinking fund for the 
payment of the bonds in the same manner and subject to the limitations and 
conditions specified in section 3769, and they shall keep, or cause to be kept, 
records of such bonds as provided in section 3770. 

1919, ¢. 103, ss. 4, 5. 


3777. Use of excess funds from tax. The fund raised by taxation in excess of 
the amount required to pay interest, if any, on said bonds shall be safely invested 
by the board of commissioners of such county, and such board is authorized to 
purchase any of said bonds to an amount of such excess annually at not exceeding 
their par value and accrued interest. 

1919, c. 103, s. 6. 


3778. Exercise of powers, where county commissioners superseded. The pow- 
ers conferred and the duties imposed on the board of commissioners by this 
article shall be exercised and performed by the board of road commissioners or 
the board of highway commissioners or other bridge-governing board, by what- 
ever name known, in counties where the powers and duties of boards of county 
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commissioners in respect to roads and bridges have been transferred or given by 
law to such board of road commissioners or highway commissioners or other 
bridge-governing board. 

1917,.¢.,108,,s. 2; (1919, c. 108, \s. 7. 


Art. 10. Rercunations ror Roaps anp Bripe@sEs 


Part 1. Roads 


3779. Width of roads. All roads, except such as are causewayed or through 
cuts, shall be not less than eighteen feet wide, clear of trees, logs and other 
obstructions to the passage of ordinary vehicles, and there shall be ten feet in 
width in the center of the roadway clear of stumps and runners. Where, by 
the overseers, it may be deemed expedient to make or repair causeways on the 
same, they shall be at least fourteen feet wide; and earth, necessary to raise or 
cover them, shall be taken from either hand, so as to form a drain on each side 
of the causeway; and they shall make, of the same width, necessary bridges 
through swamps and over small streams of water: Provided, this section shall not 
apply to the roads in those counties where there is by law a classification of the 
widths of the roads. 

Rey., s. 2682; Code, s. 2025; R. C., ec. 101, s. 14; 1784, c. 227, s. 2; 1880, c. 30, s. 6. 


3780. Guide-posts at forks and crossings. The board of county commission- 
ers shall cause to be erected and maintained at the various crossings and forks 
of the public highways of each county guide-posts with proper inscriptions and 
devices thereon indicating the direction to and distance from the most important 
town or vicinity within ten miles of such guide-posts. Such post shall be of sub- 
stantial timber and the lettering thereon shall be not less than two inches in 
height and of legible character. The cost of the erection of such guide-posts 
shall be paid from the county road fund. In those counties in which road com- 
missions have been established the duty of the erection of such guide-posts shall 
devolve upon the road commissions instead of the board of county commissioners. 
Any person who shall willfully deface or destroy any such guide-post shall, upon 
conviction therefor, be fined not less than five dollars nor more than twenty-five 
dollars. | 

1917, c. 24,ss. 1,.2, 3, 4. 


3781. Overseers’ duty as to signs at crossings. Overseers shall cause to be set 
up, at the forks of their respective roads, a post or posts, with arms pointing the 
way of each road, with plain and durable directions to the most public places to 
which they lead, and with the number of miles from that place as near as can be 
computed ; and every overseer who shall, for ten days after notice of his appoint- 
ment, neglect to do so and to keep the same in repair, shall forfeit and pay for 
every such neglect ten dollars. 

Rev., s. 2722; Code, s. 2030; R. C., c. 101, s. 18; 1784, ¢. 227, s. 11; 1812, c. 846. 


Overseer of a road is subject to indictment if he neglects to keep signboards: State v. 
Nicholson, 6-135. 


3782. High-water marks at fords; overseers liable. If any overseer of roads 
shall fail to establish high-water marks or signals on both sides of any river, creek 


1551 


3783 ROADS AND HIGHWAYS—Arr. 10 Ch. 70 


or stream which is used as a ford for a public highway, and to permanently fix 
the same, he shall be guilty of a misdemeanor. 
Rey., s. 3782; 1889, c. 517. 


3783. Mile-posts to be maintained; overseers liable. Every overseer of a 
road shall cause the same to be exactly measured, where it has not already been 
done, and at the end of each mile shall mark in a plain, legible, and durable 
manner the number of miles, beginning, continuing, and marking the numbers 
in such manner and form as the board of supervisors shall direct; and every 
overseer shall keep up and repair such marks and number of his road. If an 
overseer shall neglect any of the duties prescribed in this section, for the space 
of thirty days after his appointment to office, he shall forfeit and pay four dol- 
lars, and the like sum for every thirty days thereafter the said marking may be 


neglected. 
Revs, $2723) Codes 2032s0RaGiic, LOWS 205 1TS8huer227, sh Lie 


3784. Injuring signs and mile-posts misdemeanor. If any person shall need- 
lessly remove, knock down or deface any public sign-post, arms, or any mile- 


mark, he shall be guilty of a misdemeanor. 
Rey. Ss. alco. Oode, Ss. 2031. Covey LOLS LO Sao (aS lec liam Cam ese Oe 


3785. Footways at streams, etc.; ten years maintenance establishes right. 
Every overseer of the road, when the township board of supervisors may so 
direct, shall cause to be made and kept in repair, for the convenience of travel- 
ers on foot, good and sufficient footways over all swamps and streams of water 
that may cross that part of the road allotted to him; and, when the board shall 
so direct, shall also erect and keep hand-rails on each side of all hollow bridges 
situate on such part of the road: Provided, that at all places where footways and 
hand-rails, at hollow bridges or over swamps and streams of water, shall have 
been commonly used, for the space of ten years next preceding any period within 
three years before presentment made or indictment found for want of such foot- 
ways or hand-rails, the same shall be conclusive evidence of an order theretofore 
made by the board, that they shall be erected and kept up, subject to be rebutted 
only by producing an order dispensing with them made within three years next 
before such presentment. 

Rey... 8: 2695 3\ Code,'s20295 RC. ¢. 101, 8.17; I8l7, '¢-940;' ss. 1) 2° 


3786. Gates across highways may be allowed on petition. Any person desir- 
ing to erect a gate across a public road may file his petition before the board of 
supervisors of the township where the road lies; whereupon publication shall be 
made at the courthouse and on the land of the person so applying and at three 
public places in said township until the next succeeding meeting, of such appli- 
cation, specifying the road, the place for the gate and name of the petitioner; 
and all persons interested in the convenient traveling or transportation on said 
road shall have leave to appear and defend, demur, or plead to said petition; and 
if, at that meeting, it shall appear that such publication has been made, the 
supervisors may, at their discretion, authorize the petitioner, at his cost, to erect 
a gate as prayed for. 

Rey., s. 2711; Code, s. 2058; R. C., c: 101, s. 89; 1834, c. 16, ss. 2, 3, 4; 1905.) 88) 


In exercise of their powers over public roads commissioners may grant to a party over whose 
land any new road ordered by them to be laid out may pass, right to erect gates across such 
road: Andrews v. Beam, 97-315. 
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No presumption of a legal authority to erect a gate across a public road can arise in less 
time than twenty years from actual erection of gate: State v. Marble, 26-318, 

Jurisdiction to license erection of gate across public road is conferred on board of super- 
visors; this applies to roads already established: Andrews y. Beam, 97-315. 

That a cartway was not established according to law is a matter of defense to an indict- 
ment for breaking down a gate across it: State v. Combs, 120-607. 

By chapter 77, acts of 1885, this section does not apply to stock-law territory: Edwards v. 


Supervisors, 127-63. 


3787. Leaving gates open; penalty. If any person shall leave open, break 
down or otherwise injure any gate lawfully across any public road, he shall 
forfeit and pay for every such offense ten dollars to the person erecting the same 
or his assigns of the land; and if the offense shall be maliciously or wantonly 
done, he shall be guilty of a misdemeanor. 

Rey., s. 3781; Code, s. 2058; 1885, c. 45. 


As to sufficiency of indictment for breaking down gate across cartway, see State v. Combs, 
120-607. Section cited in Andrews v. Beam, 97-318; Edwards v. Supervisors, 127-63. 


3788. Fords across boundaries to be kept in order. Where a river or stream 
across which there is a ford is the dividing line between any counties, townships, 
road districts or road sections, it shall be the duty of the board of county commis- 
sioners, road and highway commissioners, or supervisors, superintendents, and 
overseers having in charge the construction, maintenance, or working of a road 
or highway leading to such river or stream, to work and keep in good condition 
the part of such ford from such road or highway to the middle of the ford. Any 
person or persons failing to comply with the provisions of this section shall be 
guilty of a misdemeanor and punished by a fine not exceeding fifty dollars, or 
imprisoned not exceeding thirty days. 

TASB, <Ohe Pah ofS ale 


3789. Obstructing highways and roads misdemeanor. If any person shall 
willfully alter, change or obstruct any highway, cartway, mill road or road lead- 
ing to and from any church or other place of public worship, whether the right 
of way thereto be secured in the manner provided for by law or by purchase, 
donation or otherwise, such person shall be guilty of a misdemeanor, and fined 
or imprisoned, or both. If any person shall hinder or in any manner interfere 
with the making of any road or cartway laid off according to law, he shall be 
guilty of a misdemeanor, and punished by fine or imprisonment, or both, in the 
discretion of the court. 

Rey., s. 3784; Code, s. 2065; 1872-3, c. 189, s. 6; 1888, c. 383. 

See, also, Crimes, s. 4354. 


As to what is a public highway, etc., see under section 3750. 

Jurisdiction in superior court: State v. Eastman, 109-788. No presumption of legal au- 
thority to erect a gateway across a public road will arise in less time than 20 years: State v. 
Marble, 26-318. 

As to such obstruction being an indictable nuisance, see State v. Godwin, 145-464, and 
eases cited. 

Whether indictment will lie for obstructing a private cartway: State v. Purifoy, 86-682; 
State v. Lance, 175-773; State v. Norris, 174-808. This section does not apply to a private 
right of way: State v. Haynie, 169-277. 

Punishment for contempt in disobeying an order of court in obstructing the construction of 
road: In re Parker, 177-463. 


98 1553 


3790 ROADS AND HIGHWAYS—Anrr. 10 Ch. 70 


INDICTMENT. Sufficient to give terminal of road and description substantially as in the 
order of county commissioners establishing it: State v. Smith, 100-550. Describing a public 
square as ‘‘a certain public square and common public highway’’ and giving boundaries is 
sufficient: State v. Hastman, 109-785. Following the statute is sufficient: State v. Lucas, 124- 
804. Indictment defective which charges obstruction by use of a plank and not the manner of 
using the plank: State v. Lumber Co., 109-860. 


EVIDENCE. Sufficiency of, of obstructing a public highway: State v. McIver, 88-686. It 
is essential in the absence of proof of an actual dedication or laying out of the road by public 
authority to show a user of 20 years, and it must have been worked and kept in order by public 
authority: State v. Lucas, 124-804. 


3790. Obstructing highways by dirt or water; liability. Any person throw- 
ing a bank of dirt in the main road shall be compelled to spread the same. When 
any ditch or drain is cut in such a way as to turn water into any public road the 
person cutting the ditch or drain shall be compelled to cut another ditch or drain 
as may be necessary to take the water from said road. 

Rey., s. 2697; Code, s, 2036. 


3791. Obstructing highway drains, misdemeanor. Any person who shall ob- 
struct any drains along or leading from any public road in the state shall be 
guilty of a misdemeanor, and punished by a fine of not less than ten nor more 
than one hundred dollars. 

LOI ENCS 205. 

See this chapter, ss. 3668, 3712. 


3792. Use of roads by certain vehicles. It shall be lawful for any person to 
run and use traction engines and road steamers upon the public roads. 
Rey., s. 2727; Code, s. 2061; 1870-1, c. 162. 


The use of narrow-tired vehicles made unlawful on public roads of Camden, Chowan, 
Currituck, Durham, Pasquotank, Perquimans, and Vance. 1919, ¢. 272. 


See section 3751. 

License tax provided for in laws 1905, chapter 259, is simply a mode of regulating use of 
public roads and requiring that those desirous of using them for extraordinary purposes, as 
hauling heavy lumber and logs over roads in unusually heavy vehicles, shall not do so without 
taking out a license for such unusual and extraordinary and injurious use of the public high- 
way, and paying a license tax for the privilege: State v. Holloman, 139-642. 


3793. Injuring roads by hauling logs; damage and penalty. If any person, 
company or corporation shall damage any public road, bridge or causeway by 
hauling logs or sawmill timber thereon, and shall not repair the damage done 
thereto within five days after being notified of said damage by the overseer of said 
road, or by any member of the board of supervisors of the township in which said 
damaged road is situated, he shall be guilty of a misdemeanor, and shall be fined 
not less than ten nor more than fifty dollars, or be imprisoned not exceeding 
thirty days: Provided, if any person shall pay the damage as assessed by the 
board of supervisors for injury to such road, the payment of such damages shall 
be a complete bar to any criminal prosecution under this section, and if any 
criminal prosecution shall have been commenced prior to the payment of said 
damages, all further proceedings in said criminal prosecution may be ended by 
the defendant paying the cost necessarily incurred in said criminal prosecution 
and satisfying the court that said damages and all proper costs have been paid. 

Rev., s. 3778; 18938, c. 416, s. 2; 1889, c. 503, s. 2. 

See section 3751; State v. Holloman, 139-642. 
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3794. Local: Settlement of damages from hauling logs in certain counties. 
If any of the public roads in Anson, Beaufort, Bertie, Clay, Columbus, Curri- 
tuck, Dare, Gates, Halifax, Lenoir, Macon, Pasquotank, Pitt, Rutherford, Stokes, 
Swain, Tyrrell and Yancey counties shall be used by any person engaged in 
hauling logs or wood, whether such hauling be by the employees or agents of any 
other person, company or corporation, or by contractors for any other person, 
company or corporation, and the public roads shall become damaged by such 
use, upon complaint made to the chairman of the board of supervisors of the 
public roads of the township in which such damaged road is situated, he shall 
summon the person, company or corporation, or the manager of such person, 
company or corporation, alleged by such complainant to have damaged such 
road, before a called or regular meeting of the board of road supervisors of such 
township in which such alleged damaged road is situated, within ten days after 
complaint is made to him, and said board of road supervisors shall investigate 
by visiting and inspecting such damaged road, and they shall hear evidence on 
oath as to the condition of such damaged road and the cause of its bad condition, 
and the damage done to such road by the hauling of logs over such road by such 
person, company or corporation; and if the board of supervisors shall find such 
road or any part thereof damaged by the hauling of logs over the same, the 
person, company or corporation, or their agents, employees or contractors, 
alleged in the complaint to have damaged such road or any part thereof, they 
shall assess against such person, company, or corporation an amount of money 
sufficient to repair such road. And the board of road supervisors shall return 
to the clerk of the superior court the amount of such assessment as a judgment 
of the board of township road supervisors, and the clerk shall docket this tran- 
script and it shall thereupon become a judgment of the superior court, and the 
clerk shall issue execution against such delinquent person or corporation for the 
assessed damages as other executions and the sheriff shall pay the proceeds of 
said judgment to the clerk of the superior court, to be applied by the board of 
township supervisors to the repair of such damaged road. 

Rey., 8. 3777; 1889, c. 508, ss. 1-3; 18938, c. 416; 1899, c. 712; 1901, c:. 189: 

See section 3751; State v. Holloman, 139-642. 


Part 2. Bridges 


3795. Duty as to bridges of millowners on, or persons ditching or enlarging 
ditches across, highways. It shall be the duty of every owner of a water-mill 
which is situate on any public road, and also of every person who, for the pur- 
pose of draining his lands, or for any other purpose, shall construct any ditch, 
drain or canal across a public road, respectively, to keep at his own expense in 
good and sufficient repair all bridges that are or may be erected or attached to 
his milldam, immediately over which a public road may run; and also to erect 
and keep in repair all necessary bridges over such ditch, drain or canal on the 
highway, so long as they may be needed by reason of the continuance of said 
mill, or milldam, ditch, drain or canal. Nothing herein shall be construed to 
extend to any mill which was erected before the laying off of such road, unless 
the road was laid off by the request of the owner of the mill. The duty hereby 
imposed on the owner of the mill, and on the person cutting the drain or canal, 
shall continue on all subsequent owners of the mill, or other property, for 
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the benefit of which the said ditch, drain or canal was cut. When any ditch or 
drain originally constructed across any public road, and bridged for the con- 
venience and safety of the traveling public, has been or may hereafter be 
enlarged by the owner of adjacent lands to drain his lands, it shall be the duty 
of such owner to keep up and in repair all bridges crossing such ditch, drain or 
canal, and such charge shall be imposed upon all subsequent owners of the lands 
so drained. 


Rey., s. 2697 ; Code, s. 2036; 1887, c. 261; R. C., c. 101, s. 24; 1817, c. 941, s. 1; 1846, c. 95, 
sis 18818 ec. )290. 


In an action for failing to keep a sufficient bridge over a canal cut across a public road, 
plaintiff need not allege that road was laid off before mill was erected in order to negative 
proviso in statute: Wadsworth v. Stewart, 97-116. 

When public road is made after landowner has cut his ditches for draining, he is not re- 
quired to keep bridges in repair that are subsequently placed over them: State v. Davis, 
143-611. 

When proprietor of lands who, for purpose of draining, constructs a ditch, drain or canal 
across public road, he shall build a bridge over ditch, canal or drain and keep same in repair: 
Nobles v. Langly, 66-287—and overseer not liable if some one injured by reason of it being out 
of repair, Ibid. 

A hand regularly assigned to work a certain road, and who has been properly summoned, 
cannot excuse himself from aiding to repair bridge over a ditch across road upon ground that 
it is duty of person who cut ditch to make bridge over it and keep same in repair: State vy. 
James, 74-393. 


3796. Liability for failure to maintain bridges; penalty and damages. If 
any owner of a water-mill situated on any public road, or any other person 
whose duty it is under this chapter to keep up and repair bridges built across 
any public road or across any ditch, drain, or canal, shall refuse or neglect to 
keep up and repair, or shall suffer to remain out of repair for the space of ten 
days, unless repair was prevented by unavoidable circumstances, any bridges 
which by law he may be required to keep up and repair, he shall be guilty of 
a misdemeanor and shall be liable for such damages as may be sustained. 


Rey., ss. 2703, 3772, 3773; Code, ss. 1086, 2037; R. C., c 34, s. 40, ec 101, s. 25; 1817, 
e, 941, ss) 25 33 l876-7,.cen 90, 211, 


Where the public road is made after the landowner has cut ditches for draining he is not 
required to keep in repair bridges subsequently put over such ditches: State v. Davis, 143-611. 

Liability of proprietor and lessee: State v. Yarrell, 34-130. Liability for damages by 
present proprietor and former proprietor: Mulholland v. Brownrigg, 9-349. 

Indictment must state how the defendant became subject to the duty of making repairs: 
State v. King, 25-411. 


3797. Railroad and turnpike companies to maintain bridges which they make 
necessary. All railroad, plankroad and turnpike companies shall keep up, at 
their own expense, any bridge on or over county or incorporated roads, when the 
building of such bridge was made necessary in establishing their respective roads ; 
and on failure to do so, shall forfeit and pay twenty-five dollars to any person 
who may sue for the same, and in addition shall be guilty of a misdemeanor. 

Rev., ss. 2700, 3775 ; Code, s. 2054; R. C., e. 101, s. 85; 1888, ec. 5, ss. 1-4. 


Compare State v. R. R., 74-143. See, also, section 3448 et seq. A road used as a mill road 
may, because of its location, be also such a ‘‘plantation road’’ as will impose upon a railroad 
company the burden of keeping it in repair: Hinkle v. R. R., 109-472. 


3798. Counties to provide draws for vessels. The county or counties which 
may erect bridges shall, by their boards of commissioners, provide and keep up 
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draws in all such bridges, where the same may be necessary to allow the con- 
venient passage of vessels. When any such draw shall be necessary to be 
erected for the passage of timber-rafts, said draw may not exceed twenty feet in 
width. 

Rev., s. 2698; Code, s. 2053; 1891, c. 168; R. C., c. 101, s. 34. 


It is within the discretion of the commissioners as to whether the draws in the bridges should 
turn both ways: Lenoir v. Crabtree, 158-358. 


3799. Owner of bridge to provide draws on notice. Owners of steamboats or 
other craft, who may intend to navigate any river or creek over which any per- 
son may have a bridge, may give three months notice of such intention in one 
of the public journals of the state, published nearest the river or creek intended 
to be navigated, and to the owner of the bridge, to construct a draw of sufficient 
width to allow the passage of the boat which is to be used; and if the owner of 
the bridge shall not, within three months from the date of the notice, construct 
the required draw, he shall forfeit and pay the person so notifying, if he be 
thereby prevented from navigating the watercourse, fifty dollars; and shall be 
further subject to the like penalty, under like circumstances, for every three 
months default thereafter. 

Rey., s. 2699; Code, s. 2052; R. C., c. 101, s. 32; 1846, c. 51, ss. 1, 2; 1838-9, c. 5. 

Power to control management of drawbridge over navigable river after its construction, by 
requiring draw to be kept open at all proper times, the removal of rafts or debris, and in all 
other respects in which public welfare, interest and safety is involved, is ample in both federal 
and state governments: Pedrick v. R. R., 143-485. Control of its navigable waters is with the 
state, authority of general government being only cumulative protection from interference with 
commerce: Ibid. 

The public have right to use of navigable streams, which are used as highways, in passing 
up and down it, from one point to another: Broadnax v. Baker, 94-675. The obstruction or 
interference with navigation being a public nuisance, no private citizen may sue therefor, unless 
he suffers some damage which is not common to public: Pedrick v. R. R., 143-485; Mfg. Co. 
veRSR., 117-579. 


3800. Railroad and turnpike companies to provide draws. Railroad, plank- 
road and turnpike companies, erecting bridges across watercourses, shall attach 
and keep up good and sufficient draws, by which vessels may be allowed con- 
veniently to pass. 

Reva, s: 2701 ;' Code; s. 2001 VR: Cs ec: 101, s. $25 1846) ec) 51, ss. 1,2. 


A citizen who owns and operates a sawmill on the banks of a navigable river and procures 
logs for mill in rafts, coming down the river both above and below a proposed bridge, is, in 
that sense, an abutting owner, and is entitled to maintain an action to enjoin construction and 
maintenance of a railroad drawbridge across river below his mill as an alleged public nuisance; 
but a citizen who owns and runs sailboats on river has no right to sue: Pedrick y. R. R., 
143-485. 


3801. Solicitor to prosecute for injury to bridges. The solicitors of the supe- 
rior court are authorized and directed to institute suits in the name of the state, 
in the counties wherein the injuries may be done, for the recovery of damages, 
against all persons who shall willfully or negligently injure any public bridge 
belonging to or situate in any county or counties, by forcibly running any 
decked vessel, boat or raft against the same; by cutting trees or timber in the 
rivers or creeks above such bridges, or by any other manner or means whatso- 
ever. In case the injury is done to two counties, the action may be brought in 
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either for the entire damage; and the damages which may be recovered shall be 
for the use of the county or counties injured; and if the plaintiff fail, the costs 
shall be paid by the county or counties for whose use the suit is brought, and in 
the same proportion in which the recovery would be divided. 

Rey., s. 2705; Code, s. 2055; R. C., ec. 101, s. 86; 1846, c. 11, ss. 1, 2. 


For the recovery of damages for injury to county bridges, a remedy is given by this section: 
Comrs. v. Lumber Co., 115-590. 


3802. County liable on commissioners’ contracts as to bridge. Every con- 
tract and order by the board of county commissioners entered into or made as 
authorized by this chapter for or concerning the building, keeping up or repair- 
ing bridges, in such manner as to them may seem most proper, shall be valid 
against the county. 

Rey., s. 2702; Code, s. 2035; 1887, c. 370, s. 2; R. C., c. 101, s. 23; 1784, c. 227, s. 6. 


3803. Expenses of bridges borne by counties. The expense of building and 
keeping up public bridges in the several counties shall be borne by the whole 
people of each, and not by the people of the township separately, in which such 
bridges may be situated; and it shall be the duty of the commissioners to adjust 
this burden equally among the people of their respective counties, and they shall 
exercise a due supervision over the action of the respective boards of supervi- 
sors of the townships, so as to prevent the board of any township from establish- 
ing any unnecessary number of bridges in its respective township. 

Rev.as. 2704; Code, s. 2060; 1869-70, c. 219. 


3804. Fastening vessels to bridges misdemeanor. If any person shall fasten 
any decked vessel or Steamer to any bridge that crosses a navigable stream, he 
shall be guilty of a misdemeanor, and in the case of a bridge that crosses a 
county line, may be prosecuted in either county. 

Rey., 8s. 3774; Code, s. 2050; 1887, c. 98, s. 3; R. C., ec. 101, s. 31; R. S.,/-ch 104; 1858-9, 
Cmoou Sal. 


3805. Fast driving over bridges misdemeanor. If any person shall ride or 
drive over any public bridge at a rate of speed faster than a walk, he shall be 
guilty of a misdemeanor, and upon conviction shall be fined not more than fifty 
dollars or imprisoned not more than thirty days: Provided, that this section 
shall not apply to any bridge unless the county commissioners shall keep posted 
at each end of such bridge a notice forbidding the riding or driving over such 
bridge at a rate of speed faster than a walk. 

Rey., s. 8780. 


Art. 11. Roap Laspor anp Mareriau 


Part 1. In General 


3806. All able-bodied males to work on roads. All able-bodied male persons 
between the ages of eighteen years and forty-five years (between twenty-one 
years and forty-five years in Columbus and Tyrrell counties) shall be required 
under the provisions of this chapter to work on the public roads, except the mem- 
bers of the board of supervisors of public roads; but no person shall be com- 
pelled to work more than six days in any one year, except in case of damage 
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resulting from a storm: Provided, that ten days instead of six days shall be the 
limit as to the counties west of the Blue Ridge. 

Rev., s. 2725; Code, s. 2017; 1879, c. 82, s. 4; 1880, ¢. 30, s. 2; 1826, c. 26; 1905, c. 136. 

For system of working and maintaining roads under the road commission plan, see this 
chapter, art. 4, part 2. 

Legislature can prescribe method of working roads, whether by labor or taxation or by a 
mixture of two or more methods: State v. Holloman, 139-642. 

This section is constitutional: State v. Taylor, 170-693; State v. Wheeler, 141-773. 

Statutory requirement to work public roads is not a tax, but a duty, and inability to perform 
it, through sickness, is a full defense: State v. Covington, 125-641; State v. Craig, 81-590; 
State v. Sharp, 125-628; State v. Wheeler, 141-773; State v. Taylor, 170-693. 

This section exempts only supervisors: State v. Craig, 81-590. For other exemptions, see 
section 3807. 

That a person was summoned to work a public road three consecutive days, the law providing 
that hands shall not be required to work continuously for longer than two days at any one time, 
is no defense for failing to work the first two days: State v. Yoder, 132-1111. 

Any inhabitant assigned, when sued for penalty incurred for refusing to work on road, and 
the overseer indicted for not having the road in order, may show that in fact there is no such 
public road: Baker v. Wilson, 25-168. 

A hand regularly assigned to work a certain road, and who has been properly summoned, 
cannot excuse himself from aiding to repair bridge over a ditch across road, upon ground that 
it is duty of person who cut ditch to make bridge over it, and keep same in repair: State v. 
James, 74-393. 

Where township trustees had failed under a special county road law to lay off new road 
districts according to strict intention of the act, but had adopted those laid off under general 
law: Held, that as there was sufficient certainty in location of such districts to fix liability of 
defendant subject to road duty, he could not, after conviction on an indictment for not work- 
ing road, take advantage of such failure and irregularity by a motion in arrest of judgment: 
State v. Baker, 108-799. 


3807. Exemptions from duty to work. No person between the ages prescribed 
shall be exempted from working upon the public roads, except such as shall be 
exempted by the general assembly, or by the board of supervisors of the town- 
ship, on account of personal infirmity, of which the said board shall be the sole 
judge. No male student attending any school, college, academy or other insti- 
tution of learning shall be compelled to perform any road duty or to work on 
any street or road, or to furnish a person to work in his place, or to pay any 
sum of money in lieu of such work, on the roads or streets in the county, city, 
town or township in which such institution of learning is located ; but this exemp- 
tion shall not extend to any male person subject to road duty who before becom- 
ing a student within the exemption was a bona fide and legally qualified resident 
of the district: Provided, that all boys in this state under twenty-one years of 
age are exempt from working the public roads during the time they may be 
attending school. 


Rev., s. 2726: Code, s. 2018: R. C., ec. 101, s. 12; 1784, c. 227, ss. 8, 9; 1826, c. 26, ss. 1, 2; 
1907, c. 945; 1919, c. 268. 

As to whether general statute as to who liable to road duty repeals special statute exempting 
certain persons, see State v. Womble, 112-862. 

Where an able-bodied male person between 18 and 45 years of age resides in this state, and 
pursues a vocation for his income for an indefinite period, he is liable to road duty, although 
he is a citizen of another state to which he intends to return when he finishes his present em- 
ployment: State v. Johnston, 118-1188. 

Section hands employed on railroads at regular wages are not thereby excused from working 
on public highways of county: State v. Cauble, 70-62—nor are bar pilots unless employed on 
same day: State v. Craig, 81-588. 
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Where a person resides in another state during greater part of year, but has domicile in this 
state in which he also resides three or four months of year, during which he keeps slaves here, 
he is liable during time he resides in this state to requisition of overseer for services of those 
hands: Cantrell v. Pinkney, 30-436—but persons passing through state, or visiting it for pur- 
poses of profit or pleasure, and remaining for days, weeks, or even months without having any 
fixed home, are not persons whom overseer of roads are authorized to summon as being within 
their districts: Ibid. 


3808. Overseers summon to work; notice; amount and conduct of work; sub- 
stitutions allowed. The overseer of the road shall, as often as the road shall 
require, not more than six days in any one year, summon the hands of his section 
to work on the road, but the said hands shall not be required to work continu- 
ously for a longer time at any one time than two days, and at least fifteen days 
shall intervene between workings, except in case of special damage to the road, 
resulting from a storm. The notice shall be at least three days before the day 
named for the work, and shall state the hour and the place for the meeting of 
the hands, and what implement the hand shall bring with him. Every person 
liable to work on the road who has been so summoned shall appear at the time 
and place named, and with the implement directed, and shall work on the road 
under the direction of the overseer until discharged by him: Provided, that no 
hand shall be required to work for a less time than seven hours nor a longer time 
than ten hours in any one day. 

Any person summoned as aforesaid who shall, by twelve o’clock of the day 
preceding the one appointed for work on the road, pay to the overseer the sum 
of one dollar shall be relieved from working on the road for one day. The 
money thus collected by the overseer shall be by him applied on the working and 
repairing of the road. 

Any person who shall furnish one able-bodied hand as a substitute, with the 
implement directed, shall be held to have complied with this chapter. 

Reyv., s. 2721; Code, s. 2019; 1879, c. 82, s. 5; 1880, c. 30, s. 3. 

A summons to a person liable to road duty need not be in writing: State v. Telfair, 130-645. 
A notice by the supervisor to a person subject to road duty directing him to meet supervisor 
at time and place designated ‘‘to work the road,’’ the place of meeting being a branch cross- 
ing road to be worked, is sufficient; especially where it further appeared that such person had 
under previous notice worked same road: State v. Baker, 108-799. 


An overseer of a public road has no right, at his discretion, to widen road: Small vy. Hason, 
33-94, 


3809. Overseers allot tasks to workers. The overseer, if requested by a ma- 
jority of the hands on the road assigned him, may, in his discretion, lay off the 
road in equal portions for the convenience of the laborers, who shall finish his 
or their part in a time agreed on between him and each person, and on default of 
any agreeing party, the overseer shall cause such part to be finished by the labor 
of other persons, and by warrant may recover the value thereof to his own use: 
Provided, that the time agreed on shall not exceed six days, and that nothing in 
this section shall be a defense to the overseer, when prosecuted for default con- 
cerning the condition of the road. 

Rey., s. 2718; Code, s. 2026; R. C., c. 101, s. 13; 1784, c. 227, s. 10. 


3810. Notice to work on road, how served. When an overseer shall not be able 
to personally notify the hands three days before the day appointed for working 
the road, he shall leave at the house of each hand a written summons, specifying 
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the day on which they are required to attend, the place of the road to be worked, 
and the kind of tools to be brought or used; and the said written summons, left as 
aforesaid, shall be deemed sufficient notice to the hands required to be notified ; 
and all penalties recovered by an overseer for default of working on the road 
shall be applied by him to the repair of the road of which he is or may have been 


overseer. 
Rev., s. 2720; Code, s. 2044; R. C., ce. 101, s. 10; 1842, c. 65. 


Personal service of summons to work hands means service on him personally, and not service 
by overseer personally: State v. Covington, 125-641. 


3811. Penalty for failing to work roads. If any person lable to work on the 
road shall fail to attend and work, as provided by law, when summoned so to do, 
unless he shall have paid the one dollar as provided, he shall be euilty of a misde- 
meanor, and fined not less than two dollars nor more than five dollars, or impris- 
oned not exceeding five days, and if any defendant shall be unable to discharge 
the judgment and costs that may be recovered against him, the costs shall 
be paid by the county. 


VO, SL BOS Cosas Gs CORDS aes ve, SS et: CONN TOL al aires Chg i, So ales, 
C, 1287 = 1879) c. 82; $2". 


As to who is liable to road duty, see sections 3806, 3807. See generally: State v. Pool, 
106-698; State v. Yoder, 132-1111. Statutes requiring working of public road by labor con- 
stitutional: State v. Wheeler, 141-773; State v. Taylor, 170-693. 

Work hereunder is a duty, not a tax, and sickness is an excuse for one failing to work: 
State v. Wheeler, 141-773; State v. Sharp, 125-628; State v. Covington, 125-641. 

Where county commissioners order the construction of a public road, hands assigned for 
work upon it are liable hereunder for default: State v. Joyce, 121-610; State v. Yoder, 132- 
1111—but not while an appeal is pending in the proceeding to establish the road, State v. 
Davis, 159-455. 

No defense that hand has been assigned to work another road: State v. Yoder, 132-1111— 
or that defendant had no occasion to use the road, State v. Gillikin, 114-832. A hand properly 
summoned to work the road cannot excuse himself from repairing a bridge because it is the 
duty of some one else to keep said bridge in repair: State v. James, 74-393. 

A ‘‘bar pilot’’ is not excused from working roads, but if he was acting as pilot on the day 
summoned it would be a good defense: State v. Craig, 81-588. Section hands employed by 
railroad not excused from working roads: State v. Cauble, 70-62. A citizen of another state 
who is pursuing his vocation here for an indefinite term is liable to road duty: State v. John- 
ston, 118-1188. 

Justices of the peace have exclusive original jurisdiction hereunder: State v. Clayton, 146- 
599; State v. Craig, 82-668—and superior court on appeal, State v. Clayton, 146-599. 


INDICTMENT AND WARRANT. Sufficiency and insufficiency of generally: State v. 
Thomas, 168-146; State v. Pool, 106-698; State v. Yoder, 132-1111. Must negative payment 
of $1: State v. Yoder, 132-1111; State v. Neal, 109-859; State v. Pool, 106-698. Unnecessary 
to charge the failure as ‘‘unlawful and wilful’’: State v. Covington, 125-641. Defective when 
it fails to allege that defendant has been duly assigned and is liable to work on that particular 
road, and has been properly summoned: State v. Smith, 98-747; State v. Pool, 106-698. Supe- 
rior court can amend warrant of justice making state plaintiff instead of the road overseer: 
State v. Cauble, 70-62—and can amend warrant in form or substance, but not so as to change 
the nature of the offense, State v. Vaughan, 91-532; State v. Smith, 98-747. 


Part 2. Convict Labor 


3812. Application for convicts. Any county or township or good roads dis- 
trict that desires to use convict labor in the construction or improvement of its 
highways shall apply first to the geological and economic survey to lay out and 
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make plans for said work or to approve plans already made. The said county, 
township or “good roads district shall then apply to the board or state prison 
directors for the number of convicts desired for the work, this number in no 
ease to be less than forty. 

Hee Sess O13 ser Si ssanlenee: 


3813. Duty of directors of state prison. The board of directors, as soon as pos- 
sible after the receipt of the application and the approval of the council of 
state, shall furnish the labor requested and proceed to construct or improve the 
highway under the direction of the state geological and economic survey. All 
applications from counties, townships or good roads districts for convict labor 
shall be honored in turn, according to the date of their receipt, except that no 
county, township or good roads district may use at any time more than one hun- 
dred convicts if an application from another county is pending and no labor is 
available for it. 

Tix. Sess. 1918, c. 87, ss. 3, 4. 


3814. Compensation paid to state; how expense divided. Counties, town- 
ships, or good roads districts using convict labor shall pay to the state therefor 
the sum of not less than one dollar per day for each laborer; shall furnish quar- 
ters, to be approved by the board of prison directors, for prisoners and employees ; 
it shall also provide pure drinking water and necessary firewood for camp use, 
and shall furnish overseers to direct the work. All other expenses of every kind 
whatever shall be borne by the board of prison directors. 

Hx. Sess. 1913, ¢. 37, S35: 


3815. Certain existing contracts not affected. This article shall not interfere 
with or apply to the agreements now existing and in force between the author- 
ized authorities of the state and the Elkin and Alleghany railroad company, the 
Statesville Air Line railroad company, the public road in Madison county, 
under chapter four hundred and sixty-four, public-local laws of one thousand 
nine hundred and thirteen; the Watauga and Yadkin Valley railroad com- 
pany and the Hickorynut Gap dirt road now being constructed by the state and 
leading across the Blue Ridge mountains through the county of Henderson. 
Should the said railroad companies at any time fail to carry out the provisions 
of the agreement existing between them and the authorities of the state, then the 
state shall be under no further obligation to furnish convict labor, and may at 
once withdraw such labor from the railroad company failing to carry out its 
agreement. 

Ex. Sess. 1913, c. 37, s. 6. 


3816. Convicts on state farm to be reserved. The state farm or penitentiary 
authorities or council of state shall at all times reserve a sufficient number of 
convicts to properly cultivate and conduct the state farm. 

XR OCSS ALO LOCH (em Samnie 


Part 8. Material 


3817. Appropriation of earth and timber for roads. Overseers may lawfully 
cut poles and other necessary timber, for repairing and making bridges and 
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causeways. And whenever earth shall be needed on a public road, and it cannot 
be conveniently procured on either side of the causeway, the overseer may law- 
fully take the earth from any adjoining land. 

Rey s. 2119-3 @odenss 2027+, RaC.) Co LOIS, 1821 785e. 256,9s i? 1818irer 976) se: 

Soil not to be taken from cultivated field, under act of 1899, c. 581, and injunction will issue 


to restrain this: Combs v. Comrs., 170-87. The right to cut poles, etc., is not confined to land 
immediately adjoining spot where work is to be done: Collins v. Creecy, 53-333. 


3818. Compensation for earth and timber taken for roads. The owner of 
any land or timber used for building or repairing public roads may file his 
petition before the board of commissioners of the county wherein the injury is 
done; and, for damages sustained thereby, the board shall make the petitioner 
adequate compensation: Provided, that this and the preceding section shall not 
apply to the lands adjoining or contiguous to the causeway, or great road leading 
across Eagle’s island to Wilmington. 

Rey., 8. 2728; Code, s. 2028; R. C.,,c. 101, s. 16; 1818, c. 976, s. 2. 

The county is not liable for the wrongful act of the officers in taking stone from a quarry: 
Keenan v. Comrs., 167-356. 


Art. 12. Frrrizs anp Tout-Bripers 


Part 1. General Provisions 


3819. Commissioners may establish toll-bridges. Whenever, from the rapidity 
or width of any stream, it may be too burdensome to build and keep up a bridge 
across the same, at the expense of those who are taxable for that purpose, the 
board of commissioners of the county, or counties, chargeable therewith may 
jointly and severally (as the case may be) contract for the building thereof, by 
allowing the builder to take tolls, at such rate and for such time, on all persons, 
horses, carriages and other things passing over the bridge, as may be agreed on 
between the board of commissioners and the builder; which tolls shall be com- 
mon to all persons. And such bridges shall be built in the manner the board 
or boards may direct, and shall be kept in good repair by the builder, his heirs 
and assigns, during the time the tolls are to be enjoyed. 


ReVves2(06 Coders, 2045:.R, Coc. 101, s: 263 1784, ec) 227, s) 75 1817, ¢ 939, s. 23. 1817, 
c. 940, s. 3. 


Quere: Whether owner of a toll-bridge who claims a penalty for ‘‘setting over’’ persons 
and property does not have to aver that he was able and ready to carry all persons, etc., offer- 
ing themselves, with reasonable promptness and safety: McRee v. R. R., 47-186. 


3820. Condemnation of ferry sites. Wherever a public ferry has been or 
may hereafter be established, the board of county commissioners of the county 
in which any such ferry is or may be located shall have power to condemn land, 
not exceeding one acre for each public ferry, adjacent or convenient to said 
ferry, upon which to erect necessary buildings for the use and convenience of 
ferrymen and the traveling public, under the same rules and regulations as are 
provided by law for condemning land for public roads; and upon the payment 
or offer of payment, to the owner of said land, of the amount awarded to him 
therefor, title to the same shall vest in the county in which said land is situate. 
Nothing in this section shall be construed to deprive the owner of land so con- 
demned of the right of appeal to the superior court. 


Rey., s. 2691; 1889, c. 447. 
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3821. Commissioners to regulate ferriage. The board of commissioners of 
each county shall, once a year, or oftener if necessary, at the meeting to be held 
next after the first day of January, rate the prices of such ferries as shall be 
kept within their respective counties; and ferries lying between two counties 
shall be rated at a joint meeting of the commissioners of the two counties, to be 
held at such time and place as may be agreed upon by the commissioners of the 
two counties, and any ferry keeper who shall ask, demand, or receive a greater 
price for ferriage than shall be rated by the board or boards of commissioners 
shall forfeit and pay five dollars for every offense to the party aggrieved. Every 
person who owns a public ferry, and refuses to keep it up at the rates allowed 
by the board, shall for every such offense forfeit five dollars. 

Reyv., s. 2707 ; 1907, c. 221, s. 1; Code, s. 2046; R. C., c. 101, s. 27; 1779, c. 160, s. 2. 


Tolls are not regulated by joint boards of commissioners in the counties of Camden, 
Catawba, Gaston, Halifax, Iredell, Lincoln, Mecklenburg, Northampton, Onslow, Pasquo- 
tank and Surry. See 1907, c. 221, s. 1. 


A franchise for a toll-bridge is not violated by a railroad company who carried passengers 
along their road and, as a part of the road, over their bridge: McRee v. R. R., 47-186. 


3822. Owner of ferry may substitute toll-bridge. In all cases where the 
proprietor of a ferry shall prefer building a good and substantial bridge over 
any water-course instead of keeping a ferry, he may do so; and may claim and 
hold such bridge under the same rights, and in the same manner, by which the 
ferry is claimed and held, and under the same rules, regulations, restrictions and 
penalties as other toll-bridges: Provided, that no more toll shall be demanded 
for passing any such bridge than is granted by law for the ferriage, unless by 
agreement with the board of commissioners: Provided further, that in all such 
bridges the proprietor shall erect a draw where the free navigation of the 
stream may require it. 

Rev., s. 2708; Code, s. 2047; R. C., c. 101, s. 28; 1806, c. 706. 


This section requires of owner of toll-bridge not only to erect and keep in good repair a 
draw sufficient for the purposes of a free navigation of the stream, but also to provide means 
of raising it, and to have it raised whenever steamboats and other vessels are passing it: 
Davis v. Jenkins, 50-291. 


3823. Owners of toll-bridges and ferries to give bond; actions on bond. The 
board of commissioners of each county shall compel every person that may own 
a toll-bridge, or keep a public ferry, within the county, to give bond with good 
surety in the sum of one thousand dollars, payable to the state of North Caro- 
lina, conditioned that he will constantly keep such bridge in good repair, or, as 
the case may be, provide and keep good and sufficient boats, or other proper 
craft, always to be well attended, for the passing of travelers or other persons, 
their horses, carriages and effects, and will indemnify and save harmless every 
person who may be endamaged by reason of any default in his undertaking. 
And if any person shall receive damage, because such ferryman or keeper of a 
toll-bridge shall not have complied with the conditions of his bond, he may bring 
suit thereon in the name of the state, and recover his damages. 

Rey., s. 2709; Code, s. 2048; R. C., «. 101, s. 29; 1784, c. 227, s. 15. 


3824. Right of action of person detained at ferry. If any person shall be 
detained at any public ferry by reason of the ferryman not having sufficient 
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boats or other proper crafts at hand, or by his neglecting to do his duty in any 
other respect, he may recover before a justice of the peace, against such ferry- 
man, the sum of ten dollars, as a penalty for every such default or neglect. 

Rev., s. 2709; Code, s. 2448; R. C., c. 101, s. 29; R. S., e. 101, s. 29. 


3825. Penalty on unauthorized ferry. If any unauthorized person shall pre- 
tend to keep a ferry or to transport for pay any person or his effects, within five 
miles of any ferry on the same river or water which theretofore may have been 
appointed, he shall forfeit and pay two dollars for every such offense, to the 
nearest ferryman: Provided, that any person who may contract for carrying the 
mail may keep a boat for the sole purpose of transporting the same, and such 
passengers as may travel in the coach therewith, across any ferry ; but such con- 
tractor shall not transport across such ferry any other passengers than such as 
travel by the coach. 

Rev.; Ss. 2710: Gode, s. 2049; R. Cc. 101, s. 30; 1764; c. 72, s. 13 1787; c. 273; 1883, c. 381. 

See annotations under section 3750. 


Part 2. County-line Ferries 


3826. Counties may purchase ferries on county-line streams; division of cost. 
Wherever in this state there are now operated ferries with causeways, roads, and 
bridges leading to the same, which lie partly within one county and partly within 
another county, the boards of commissioners of the respective counties are author- 
ized to purchase all real and personal property, rights, and franchises incident 
and necessary to the said ferries, including any causeways, roads, and bridges 
leading thereto. The proportion of the purchase price to be paid by the said 
counties shall be determined and agreed upon at a joint meeting of the board of 
commissioners of said counties, and the amount of said purchase price so agreed 
1pon and determined shall be paid by the respective counties to the owners of 
the same by proper warrant of the respective counties. 

AGIOS CETSS,.SaL. 


3827. Right of eminent domain conferred. If the said counties and the owners 
of the property the purchase of which is authorized in the preceding section 
cannot agree upon the purchase price, then the boards of commissioners of said 
counties are authorized, should they deem it necessary and for the best interests 
of the counties, to condemn the same, and for that purpose they are empowered 
to institute condemnation proceedings in either county in which said property, 
ferry, causeway, road, or bridges, or any part of the same, lie, and conduct the 
same in accordance with the chapter entitled Eminent Domain in the Consoli- 
dated Statutes. 

19OTOY Cmlosy s 


3828. Joint operation and maintenance; joint committee. After the purchase 
or condemnation aforesaid, the said ferry, with the causeways, roads, and bridges 
leading to the same, shall become a part of the public highway and roads of the 
said counties, and it shall be the duty of the said commissioners to operate and 
maintain the same jointly as a part of such public highways and roads, and the 
expense of maintenance, improvement, and operation of the said property jointly 
acquired shall be borne by the said counties upon such terms and in such propor- 
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tions as shall be agreed upon by the board of commissioners of the same in joint 
meeting. The said boards of commissioners may vest the control and manage- 
ment of the said ferry and roads, causeways, and bridges, and equipment used 
in connection therewith, in a committee or committees from said boards, to be 
selected and determined by said boards in meeting assembled, and said commis- 
sioners are authorized to employ agents and servants, provide for the operation 
and to prescribe reasonable rules and regulations in reference to use and opera- 
tion of said ferry, roads, causeways, bridges, and the property and equipment 
used in connection therewith. 
1919, c. 188, s. 3. 


3829. Expenses of equipment and maintenance; bond issue. The said boards 
of commissioners, after the purchase or condemnation of the ferries and roads, 
causeways, and bridges as aforesaid, shall provide all necessary equipment for 
the ferry and to improve and repair the causeways, roads, and bridges leading 
to the same, and thereafter shall keep the same in good condition to the end that 
the best possible service may be rendered to the public. In order to raise funds 
for the purchase or condemnation of said ferries, roads, causeways, bridges, 
rights, and property, and for the improvement and repair of the causeways, 
roads, and bridges, and the purchase of the necessary equipment for said ferry or 
ferries, the said boards of commissioners of the respective counties are hereby 
authorized and empowered to have prepared and issued at such time or times and 
in such amounts as they deem best, bonds of their respective counties to an 
amount not exceeding the cost of the ferries and other property so acquired, 
the repair and improvement of same, and the purchase of necessary equipment, 
said bonds to draw interest at such rate as may be determined by said respective 
counties, to be evidenced by coupons attached, payable semiannually, and to be in 
such form and tenor and transferable in such way, and the principal thereof 
payable at such time or times, not exceeding forty years from the date thereof, 
and at such places as such respective boards may determine: Provided, that 
none of such bonds shall be disposed of either by sale, exchange, hypothecation, 
or otherwise, for a less price than their face value. 

1919, c. 188, s. 4. 


3830. Tax for interest and sinking fund. The commissioners of the respective 
counties, in order to provide for the payment of the bonds to be issued hereunder 
and interest thereon, shall compute and levy each year at the time of levying 
other county taxes a sufficient tax upon all real and personal property in their 
respective counties to pay the interest on the said bonds, and shall also levy a 
sufficient tax to create a sinking fund to provide for the payment of said bonds at 
maturity. Such taxes shall be levied and collected annually and under the same 
laws and regulations as shall be in force for levying and collecting other county 
taxes. 

1919, c. 188, s. 5. 


3831. Toll rates; basis of adjustment. In order to defray the expense of oper- 
ating, improving and maintaining said ferry or ferries, causeways, roads, and 
bridges and all property used in connection therewith, the boards of commis- 
sioners of the said respective counties shall prescribe passage rates from time to 
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5) 


time and authorize such tolls for the use of said ferry or ferries, roads, causeways, 
and bridges, and other equipment used in connection therewith, in their disere- 
tion, as may be reasonable, just, and proper to provide the operating expenses and 
reasonable upkeep of the said property, but said boards shall not consider the 
cost of the same or the amount expended in the first instance in improving, 
repairing and purchasing the necessary equipment as aforesaid in fixing the 
amount of toll to be charged and paid by the public for the use thereof: Pro- 
vided, such rates, charges, or tolls shall be uniform on all citizens alike. 
TOLONCHI138,08-.0- 


3832. Tax to supplement tolls. If the tolls collected under the last section 
shall not be sufficient to pay the expenses of operating, repairing, and maintain- 
ing such property, the said boards of commissioners of such respective counties 
are authorized to levy a tax upon the real and personal property of their re- 
spective counties sufficient to pay the proportionate loss occasioned by the opera- 
tion as aforesaid. Said tax shall be levied at the same time as other taxes are 
levied and shall be collected at the same time and in the same manner as other 
county taxes; and if it shall become necessary to pay said loss for any one year 
or part thereof from the general fund of the counties, or in the event it becomes 
necessary to borrow money to provide for said loss, the said boards of commis- 
sioners may, from taxes so collected in any succeeding year, reimburse the general 
fund of their counties to the extent of the amount so advanced or the amount 
so borrowed to provide for said deficit; and may provide a contingent fund to 
meet such event. 

1919.6. 1385S sate 


3833. Compensation of committee for ferry control. If the boards of com- 
missioners should elect to place the control, operation, and management of said 
ferries and property used in connection therewith, and the road, causeway, and 
bridges, in a committee or committees from the joint bodies, as is provided above, 
said committee or committees shall receive the same pay and mileage for holding 
meetings in connection with all necessary business of said operation and manage- 
ment as is allowed by law to the members of the boards of commissioners of said 
respective counties for attending meetings of the board in said respective counties. 

1919, c. 138, s. 8. 


3834. When counties may sell or lease ferries. If the operation and manage- 
ment of the ferries and property provided for hereunder, and the roads, cause- 
ways, and bridges connected therewith, as provided in this article, shall prove 
too costly to said counties or shall fail to give adequate and satisfactory service 
to the general public, or if the public interests would be better subserved by a 
sale, the boards of commissioners of the respective counties are authorized to sell 
said ferries and property upon such terms as they see fit, or the said boards of 
commissioners may rent and lease the same to such person, firm, or corporation 
as they may see fit, and subject to such rules and regulations as they may pre- 
scribe: Provided, however, that in the event of a sale or lease as aforesaid, the 
purchase price or lease price, as the case may be, shall be divided between the 
respective counties in proportion to the price paid in the first instance by the 
respective counties for such ferries and property. 


1919, c. 138, s. 9. 
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Arr. 18. Cartrways, Cuurcn Roaps, anp THE LIKE 


3835. Road supervisors establish or discontinue cartways; number of jurors; 
appeal. The board of supervisors shall have the right to lay out and discontinue 
eartways. In laying out and establishing roads and cartways, and for the pur- 
pose of assessing damage to property by reason of the same, no greater number 
of jurors than five shall be summoned or be required. Hither party may appeal 
from the decision of the board of supervisors to the board of commissioners of 
the county. 

Rey. Ss. 2683 ; Code, s. 2023; 1879; c¢. 82, s. 9. 


3836. Cartways and tramways laid out; procedure; cartways to be open to 
public; appeal. If any person be settled upon or cultivating any land, or shall 
own any standing timber, or be working any mines or minerals to which there is 
leading no public road, or which is not convenient to water, and it shall appear 
necessary, reasonable and just that such person shall have a private way to a 
public road or water-course or railroad over the lands of other persons, he may 
file his petition before the board of supervisors of the township at a regular or 
special meeting praying for a cartway, tram or railway to be kept open across 
such other persons’ lands, leading to some public road, ferry, bridge, public 
landing or water-course or railroad; and upon his making it appear to the board 
that the adverse party has had ten days notice of his intention, the board shall 
hear the allegations of the petitioner and the objections of the adverse party or 
parties, and if sufficient reason be shown, shall order the constable to summon a 
jury of five freeholders to view the premises and lay off a cartway, tram or 
railway, not less than fourteen feet wide, and assess the damages the owner of 
such land may sustain thereby ; which, with the expense of making the way, shall 
be paid by the petitioner. The cartways established under this section shall be 
kept open for the free passage of all persons on foot or horseback, and all carts 
and wagons, and the petitioner and others who use said road may from time to 
time grade or repair said road as they may desire without doing any injury 
to the adjoining lands. If the notice aforesaid shall not have been given, the 
board shall cause such petition to be filed with their chairman until their next 
meeting, when they shail proceed to hear and determine the same, and the peti- 
tioner or the adverse party may appeal from the order of the supervisors to the 
board of commissioners of the county, and from the order of the board of com- 
missioners to the superior court at term, when the issues of fact shall be tried by 
a jury, and from the judgment of the superior court to the supreme court, as in 
other cases of appeal. 

Rev.) §..2686 3. Code4s.42056 # 191% CH282. sel 31917, CANS TeSals AL D090F 6.1364 esl O03: 
CelO2 LES Cm Gi ales Cel Ola Seo (OSmCROUS mse nl S22 Caml SO msm limes (Om Cran os 

As to cartways by prescription and dedication, see annotations under section 3750. 

This section is in derogation of the rights of landowners, and must be strictly construed: 
Warlick v. Lowman, 103-122. Form of the petition, and proper methods of procedure under 
this section, pointed out in Warlick v. Lowman, 103-122; see, also, Barber v. Griffin, 158-348. 
The proceeding may be heard by the supervisors at a called meeting, after notice to the parties: 
Ford v. Manning, 152-151. 

A cartway is a way established by law for a person who has not the benefit of a public high- 
way, and for that reason alone: State v. Purifoy, 86-682. If plaintiff can have a practicable 
cartway on his own land it should not be constructed on land of another: Mayo y. Thigpen, 
107-63. 
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To be entitled to cartway petitioner must show that it is a necessity; that his demand is 
reasonable and just: Gorham v. R. R., 158-504; Warlick v. Lowman, 103-122, 104-403—or that 
he has no other means of egress and ingress, Burwell v. Sneed, 104-118; State v. Purifoy, 
86-682—or that his lands are connected with public road but by an impassable tract, Mayo v. 
Thigpen, 107-63. ‘‘Sufficient reason’’ for its establishment under a private act, discussed in 
Cook v. Vickers, 144-312. 

Petitioner not entitled to cartway simply because one would be more convenient to him: 
Burwell v. Sneed, 104-118; Warlick v. Lowman, 103-122; Lea v. Johnson, 31-15—or because 
it would give him a shorter and better outlet to public road, Warlick v. Lowman, 103-122. 

When jury find cartway applied for is a necessity, because there is no other, then evidence 
of length and nature of route proposed, as compared with other, is competent to show that 
demand is reasonable and just: Warlick v. Lowman, 104-403; see Cook v. Vickers, 144-312. 

Owner of a tract who does not reside on same, nor has cultivated, fenced, or in any wise 
improved any part of it, but has only used it as range for cattle, is not entitled to private way 
over adjoining land: Caroon v. Doxey, 48-23. 

Courts have no authority to have lands of citizens taken for a cartway without consent of 
owner except in instance provided for by statute: Lea v. Johnson, 31-15. 

Amendment made to law regarding cartways, etc., in so far as it authorizes owners of timber 
lands to condemn a right of way for tramways or railways over the lands of other owners for 
the exclusive use of the owners of the timber, is unconstitutional, in that private property can 
only be taken for a public use: Cozard v. Hardwood Co., 139-283; Leigh v. Garysburg Mfg. 
Co., 132-171—but a way ex necessitate may be acquired, Ibid. 

Action of township supervisors in ordering establishment of cartway is such a final determi- 
nation of matter as will support an appeal to board of commissioners, and hence through supe- 
rior to supreme court, although order may not have been executed: Warlick v. Lowman, 
101-548. 

Upon trial of an issue whether proposed cartway was necessary and reasonable, opinions of 
witnesses are not competent, question not being one of science, peculiar skill, or professional 
knowledge: Burwell v. Sneed, 104-118. 

When a cartway has not been laid out under this section or acquired by adverse user, it is 
not indictable to obstruct it: State v. Norris, 174-808. 

Section referred to in Lumber Co. v. Cedar Works, 158-161. 


3837. Discontinuance of cartways, etc.; gates and stockguards; duration of 
right. Cartways, tramways or railways laid off according to the provisions of 
this chapter may be changed or discontinued upon application hy any person 
concerned, under the same rules of proceeding as they may be first laid off, and 
upon such terms as to the board of supervisors shall seem equitable and just. 
Cartways, tramways or railways for the removal of timber shall continue for 
a period not longer than five years, and in entering cultivated land shall protect 
the same by sufficient stockguards. And any person through whose land a eart- 
way may pass may erect gates across the same, which shall be kept in good 
repair. 

Rey., 8. 2694; Code; s. 20575 1887 ce) 46s) 2). C., ¢) 101, s. 38; 1798) ¢) 508. ss. 1,253: 
1834, c. 16, s. 1; 1887, ec. 266. 


A petitioner who has acquired a right by order of court to have cartway over land of another, 
and who has afterwards obtained title to servient tenement, has right to obstruct and discon- 
tinue such cartway: Jacocks v. Newby, 49-266. 


3838. Church roads laid out on petition; procedure. The board of supervisors 
in each township is authorized to order the laying out of necessary roads to any 
church or other place of public worship in the township, to discontinue such 
roads when they may be found useless, and to alter the same so as to make them 
more useful. The right of way herein provided for shall terminate whenever 
the church or place of worship shall cease to be used as such. The board of 
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supervisors shall not order the laying out of any such road or discontinue or 
alter the same except upon petition, in writing, nor shall they hear such petition, 
unless it is made to appear that every person over whose lands the road may pass 
shall have had ten days notice of the intention to file such petition, by personal 
service of notice in writing, or if the owner is unknown or there is no owner, 
agent or attorney of such owner resident in this state, then by notice thereof 
posted up at the courthouse door of the county in which the township is situated 
and at two public places in the township for the space of ten days. Upon the 
hearing of the petition, if sufficient reason is shown, the board of supervisors shall 
order the laying out, or shall discontinue or alter the road, as the case may be, 
and from their determination any party dissatisfied may appeal as is provided 
with reference to the laying off of cartways. Such road shall be laid out to the 
greatest advantage of the inhabitants and with as little prejudice as may be to 
lands and enclosures, within twenty days from the notification of their appoint- 
ment by three disinterested freeholders, to be appointed by the board of super- 
visors; and such damage as any individuals may sustain shall be ascertained by 
such freeholders, and a report thereof with the proceedings had by them shall be 
made to the board of supervisors. All damages so assessed by the freeholders 
shall be paid by the petitioners, and until paid there shall be no confirmation of 
the report of the freeholders, and the laying out shall be of no effect. 

Rev., ss. 2687, 2689 ; Code, ss. 2062, 2064; 1872-3, c. 189, ss. 1-3, 5. 

As to obstructing cartways, church roads, etc., see this chapter, s. 83789; Crimes, s. 4854. 


Art. 14. Crntrat Hianoway 


3839. Central highway established; termini and route. There shall be estab- 
lished in the manner hereinafter provided a public central highway, extending 
from some point on Beaufort harbor, in the county of Carteret, through the 
counties of Carteret, Craven, Jones, Lenoir, Wayne, Johnston, Wake, Durham, 
Orange, Alamance, Guilford, Forsyth, Davie, Davidson, Rowan, Iredell, Catawba, 
Burke, McDowell, Buncombe, and Madison, or Haywood, Jackson and Macon, to 
some point on the Tennessee state line. The said central highway shall be com- 
posed as nearly as practicable of roads already existing ; and the highway division 
of the North Carolina geological and economic survey is hereby charged with 
the duty of selecting and designating the route of the said highway and to report 
the route so selected and the roads so designated to the board of trustees herein- 
after provided for; and shall also report to the boards of commissioners of each 
county through which the said highway shall pass the route or line of road 
designated through such county. The duties imposed by this article upon the 
highway division of the North Carolina geological and economic survey shall be 
considered as a part of its official duties, without additional compensation. 

1911; ¢. 58, s!) 1; 1913; ¢@. 37; 1915, ¢c) 1325) 19199 ch 67. 


3840. Appropriations by counties and cities. For the purpose of putting said 
central highway in order the boards of county commissioners of each county 
through which the said highway shall pass are hereby authorized and empowered 
to appropriate out of the general county funds a sum not exceeding fifty dollars 
for each mile of said highway in such county, and each city or town through 
which said highway may pass is likewise empowered to appropriate out of its 
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general funds a sum not exceeding one hundred dollars; but if such town shall 
have a population in excess of one thousand persons, as ascertained by the United 
States census of one thousand nine hundred and ten, such town may, for such 
additional one thousand inhabitants as shown by said census, appropriate an 
additional sum of twenty-five dollars for each thousand of population in excess 
of one thousand. All funds appropriated by any county shall be spent within 
said county and under the authority of the board of commissioners of said 
county; and any funds appropriated by any city or town shall be expended 
within the county in which said city or town shall be located, and under the 
authority of the board of aldermen or other governing body of such city or town. 
1911, c. 58, s. 2. 


3841. Use of county road forces. In addition to the appropriations hereinbe- 
fore authorized the boards of commissioners of the counties through which the 
said central highway shall pass are hereby authorized and empowered to use the 
road force of such county, whether it be hired or convict, upon the said highway 
to such an extent as, in the opinion of the board, may be practicable. And where 
there be no road force in a county the supervisor of roads shall, as far as pos- 
sible, use the means available in constructing and maintaining this said central 
highway, cooperating as far as practicable with the board of trustees hereinafter 
provided for. 

TOLASCH OSSESeS, 


3842. Board of trustees; executive committee; local committees. There is 
hereby created a board of trustees of the central highway, to be composed of 
one member from each county through which the said highway shall pass, who 
shall serve for a term of four years from and after the first Monday in April, 
one thousand nine hundred and eleven, and until their successors have been 
appointed and have qualified. The following named persons are hereby 
appointed members of the board of trustees of the central highway for a period 
of four years from and after the first Monday in April, one thousand nine hun- 
dred and eleven, and until their successors shall have been appointed and have 
qualified, to wit: G. D. Canfield, of Carteret; William Dunn, of Craven; J. H. 
Bell, of Jones; J. F. Hooker, of Lenoir; G. C. Royall, of Wayne; James A. 
Wellons, of Johnston; Dr. J. M. Templeton, of Wake; Dr. A. Cheatham, of 
Durham; H. M. McIver, of Orange; Capt. S. H. Webb, of Alamance; Clem G. 
Wright, of Guilford; A. T. Grant, Jr., of Davie; P. H. Haynes, of Forsyth; 
H. B. Varner, of Davidson; P. B. Beard, of Rowan; R. R. Clark, of Iredell; 
R. L. Shuford, of Catawba; W. E. Walton, of Burke; W. T. Morgan, of Mc- 
Dowell; E. C. Chambers, of Buncombe; Thomas J. Murray, of Madison; Hugh 
A. Love, of Haywood; Walter E. Moore, of Jackson, and James A. Porter, of 
Macon. The said trustees of the central highway shall be notified of their 
appointment and shall meet in the city of Raleigh, in the rooms of the department 
of agriculture, on the twentieth day of April, one thousand nine hundred and 
eleven, for the purpose of organization ; and the commissioner of agriculture shall 
notify each member of the said board of trustees of the time and place of said 
meeting, and shall himself act as temporary chairman in calling together the 
board of trustees, and shall serve as such until a permanent chairman shall have 
been elected. And the said board of trustees at this meeting, or at any subse- 
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quent meeting, may appoint such local committees or boards of directors for all 
or any of said counties as it may think proper, and impose upon such local com- 
mittees or directorates the duty of conferring with the boards of county com- 
missioners and other road authorities in constructing and maintaining said high- 
way in their respective counties. Said board of trustees is hereby authorized 
to appoint an executive committee of not less than three members; and this 
executive committee shall have all such powers as the said board of trustees may 
confer upon it; and the board of trustees is authorized to repose in said executive 
committee all or any part of the powers vested in said board of trustees by this 
article. The boards of commissioners of each of the counties through which the 
said highway shall pass is authorized and empowered to elect a successor to the 
member of the board of trustees from such county in case a vacancy shall occur ; 
and in case a vacancy shall occur before the expiration of the term of office of the 
member from such county, the board of commissioners shall elect a successor, 
who shall hold office for the unexpired term of such retiring member. On the 
first Monday in March, one thousand nine hundred and fifteen, and quadrennially 
thereafter, the board of commissioners of each county through which said central 
highway shall pass shall elect its member of the board of trustees of the central 
highway. 
1911, ¢. 58, s) 4; 1913, c. 373.1915, c. 182; 1919, ¢. 67: 


3843. Board a body corporate; donations and gifts; stimulus of public interest; 
road day. The board of trustees of the central highway and their successors in 
office shall constitute a body corporate and shall have power to solicit and accept 
gifts of money, machinery, road materials, labor, or other things of value to be 
used and expended by the said board of trustees, under the direction of the 
proper road authorities of the counties or townships, in establishing, maintaining 
and improving said central highway as a public thoroughfare for the free and 
perpetual use of the public; and it shall have power to use all gifts and donations 
in improving the said central highway without regard to the county or locality. 
It shall also encourage and stimulate public interest in the maintenance of said 
highway and send representatives before any board of commissioners or other 
governing body of any county, city, or town to ask for appropriations of money 
to be used in each county, and also to advise and recommend the holding of 
elections to vote special taxes to be used in the construction and maintenance 
of said central highway. It shall also have power to arrange with and authorize 
the donation and testing upon the said highway of any improved systems of road 
building or dressing. It shall also have power to designate one day in each year 
to be known as ‘‘Road Day,’’ on which day voluntary contributions in labor or 
other things of value shall be accepted to the end that the funds regularly appro- 
priated may be supplemented by the volunteer offerings of the people and by the 
volunteer work of those who prefer to contribute labor rather than money. The 
said ‘‘Road Day’’ need not be uniform throughout the state, but shall be uniform 
throughout each county. 

1911, c. 58, s. 5. 


3344. Appropriations made annually. The counties and municipalities author- 
ized to appropriate funds for the construction and maintenance of said central 
highway under this article are hereby authorized to make appropriations not 
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exceeding the sums prescribed in this article each year hereafter, which sums 
shall be used in the improvement and maintenance of said central highway. 
1911, c. 58, s. 6. 


3845. Status of trustees; allowance for expenses by counties. The members 
of the board of trustees shall not be considered to be public officers, and shall not 
be required to take an oath of office, and shall receive no compensation for their 
services out of any funds arising under this article; but any county, city, or town 
may provide for the payment of the necesssary expenses of its own members of 
said board of trustees. 

iMMah, @, sss EE teh 


3846. Secretary and treasurer; reports to governor. The said board of trustees 
shall elect a secretary and a treasurer, or it may combine those duties and impose 
them on one person. Accurate accounts of all proceedings and of all receipts 
and expenditures shall be kept, and a report made to the governor at the end of 
each calendar year. 


1911; c. 58, 8.9. 


Note. Charlotte-Wilmington Highway. A public highway from Charlotte to Wilming- 
ton, through the counties of Mecklenburg, Union, Anson, Richmond, Scotland, Robeson, 
Bladen, Columbus, Brunswick, and New Hanover, was incorporated by an act of 1911, 
ce. 60. The act of incorporation is identical section by section with the Central Highway 
Act, except that section one describes the highway as above and section four names as the 
board of trustees of the highway: W. D. McMillan, Jr., of New Hanover, A. M. Chinnis 
of Brunswick, Klyde Councill of Columbus, G. H. Currie of Bladen, A. J. McKinnon of 
Robeson, Tom L. John of Scotland, H. C. Parsons of Richmond, T. C. Coxe of Anson, F. G. 
Henderson of Union, and F. M. Shannonhouse of Mecklenburg, who meet in Maxton 
April 4, 1911. for organization. 1911, c. 60. 
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CHAPTER 71 


SALARIES AND FEES 


PAYMENT OF SALARIES AND FERS. 
Salaries payable monthly. 


Legislative employees paid on certificate of presiding officers. 


Payment of fees; when to be paid in advance. 
Fees of state officers; disposition and accounting. 
Copy-sheet defined. 


LEGISLATIVE DEPARTMENT. 


Members of general assembly and presiding officers. 
Clerks and doorkeepers. 

Copyists. 

Principal clerks; extra compensation. 

Temporary doorkeepers. 

Committee to examine treasurer’s and auditor’s books. 


EXECUTIVE DEPARTMENT. 


Governor. 

Private secretary to governor; salary and fees. 
Executive secretary. 

Governor and council to fix certain salaries. 
Lieutenant-governor. 

Department of secretary of state. 

Secretary of state; fees to be collected, 
Fees on returns to secretary of state. 
Assistant to secretary of state; for indexing laws, etc. 
Department of state auditor. 

Department of state treasurer. 
Department of education. 

Department of justice. 

Fees of attorney-general. 

Department of agriculture. 

Department of labor and printing, 
Department of insurance. 

Corporation commission. 

State librarian. 

Adjutant-general. 

Presidential electors. 

State standard-keeper. 

Keeper of capitol. 

Servants and employees. 

Laborers’ leave of absence. 


JUDICIAL DEPARTMENT. 

Supreme court justices. 

Superior court judges. 

Certificates of courts held by judges. 

Clerk of supreme court. 

Janitor and fireman of supreme court building. 
Marshal of supreme court. 

Supreme court reporter. 


SOLICITORS, JURORS, AND WITNESSES. 


Solicitors; general compensation. 
Fees of solicitors. 

Fees of jurors. 

Fees and mileage of witnesses. 


COMMISSIONERS IN VARIOUS CouRT PROCEEDINGS. 
Condemnation commissioners. 
Commissioners to make partition. 
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3896. Commissioners to make sale in partition. 
3897. Commissioners to divide land lying in this and another state. 
3898. Commissioners to assess damages for mills. 
8899. Commissioners in drainage proceedings. 
8900. Person allotting widow’s year’s allowance. 
8901. Person allotting dower. 
8902. Receivers; selling as commissioners. 

ArT. 7. CoUNTY OFFICERS. 
8903. Clerk of superior court, 
3904. Local modifications as to clerks’ fees. 
8905. Coroners. 
3906. Register of deeds. 
3907. Local modifications as to fees of register of deeds. 
3908. Sheriffs. 
3909. Local modifications as to fees of sheriffs. 
3910. County treasurer. 
3911. County superintendent of public instruction. 
3912. County board of education, 
3913. County board of pensions. 
38914. County standard-keeper. 
3915. Finance committee. 
3916. Committee to examine treasurer’s books. 
3917. Election officers. 
3918. County commissioners. 
3919. Fees of jailers. 
3920. Fees of entry-taker. 
3921. Fees of surveyors and chain-carriers, 

ArT. 8. TOWNSHIP OFFICERS. 
3922. Constable. 
3923. Justices of the peace. 

Art. 9. COMMISSIONERS OF AIFIDAVITS. 
3924. Commissioners of affidavits. 


Art. 1. PayMEnt oF SALARIES AND FEES 


3847. Salaries payable monthly. All annual salaries shall be paid monthly 
out of any money in the treasury not otherwise appropriated. 
Rev., s. 2772; Code, s. 37381; 1893, c. 54. 


3848. Legislative employees paid on certificate of presiding officers. The audi- 
tor is authorized to audit the account of any employee of the senate or of the 
house of representatives, upon the certificate of the president of the senate and of 
the speaker of the house of representatives that such services have been rendered 
for which the account is presented, and that the amount as stated in said account 
is reasonable, just and proper. 

Rey., s. 2735; Code, s. 2873; 1870-1, res., p. 508. 


3849. Payment of fees; when to be paid in advance. The several officers 
named in this chapter shall receive the fees herein prescribed for them respect- 
ively, from the persons for whom, or at whose instance, the service shall be per- 
formed, except persons suing as paupers, and no officer shall be compelled to 
perform any service, unless his fee be paid or tendered, except in criminal 
actions. The said officers shall receive no extra allowance or other compensation 
whatever, unless the same shall be expressly authorized by statute. In case the 
service shall be ordered by any proper officer of the state, or of a county, for 
the benefit of the state or county, the fees need not be paid in advance; but if 
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for the state, shall be paid by the state, as other claims against it are; if for a 
county, by the board of commissioners, out of the county funds. The fees in 
criminal cases are not demandable in advance. 

Rev., s. 2804; Code, ss. 3758, 1178. 


As to taxing the costs, see section 1270 et seq. As to summary judgment for fees, see sec- 
tion 1226. 

Fees due officers of court are vested rights by law, and are not discharged when defendant 
receives an unconditional pardon, after conviction and sentence, from governor of state: State 
v. Mooney, 74-98. 

Whenever a person is compelled to pay a public officer, in order to induce him to do his duty, 
fees which he had no right to claim, they can be recovered back: Robinson v. Hzzell, 72-231. 

Legislature may reduce or increase salaries of officers as are not protected by constitution 
during their term of office, but cannot deprive them of the whole: Cotten v. Ellis, 52-545; see 
‘¢ officeholding cases’’ cited under section 870. 

Clerk had right even under common law, as he has under statute, to demand his fees in 
advance: Ballard y. Gay, 108-545. Clerk need not issue execution on judgment in civil action 
until his fee is advanced: Bank vy. Bobbitt, 111-194. Clerk can demand his fee for making out 
transcript on appeal in civil actions when he performs the service: Sanders vy. Thompson, 
114-282; Andrews v. Whisnant, 83-447—but in criminal actions clerk cannot demand his fee 
for transcript in advance, State v. Nash, 109-822. 

Clerk of supreme court may require payment of fees for docketing in advance or refuse to 
docket; such fees are not covered by appellant’s undertaking: Dunn v. Clerk’s Office, 176-50. 

Sheriff not bound to execute process unless his fees are paid or tendered: Johnson vy. Kenne- 
day, 70-435; Jones v. Gupton, 65-48; Lute v. Reilly, 65-20; Taylor v. Rhyne, 65-530. 

Fees in criminal cases to which officers are entitled are not demandable in advance, see sec- 
tion 1230. 

Register of deeds may demand his fees in advance: Cunninggim vy. Patterson, 109-33. 


3850. Fees of state officers; disposition and accounting. All fees from what- 
ever source which may hereafter be collected by any of the officers or employees 
of the state, except officers and clerk of the supreme court, shall be paid by the 
heads of the departments into the state treasury within thirty days from their 
collection, and the money paid shall be converted into the general fund. An 
itemized statement thereof shall be rendered each month to the state treasurer. 
No officer or employee of the state shall receive any compensation other than the 
salaries fixed in this chapter, except as provided by way of fees or by special 
appropriation or from any departmental fund. 

1907, cc. 880)si1; 994, s) 2 


3851. Copy-sheet defined. A copy-sheet shall consist of one hundred words, 
and in reckoning the number of words in a copy-sheet, every date, or amount 
of money, expressed in figures, as ‘‘1855,’’ ‘‘$250.90,’’ shall be estimated and 
charged as one word. 

Rev., s. 2805; Code, s. 3757; R. C., ec. 102, s. 42; 1868-9, c. 279, s. 556. 


Art. 2. Lxroeisuative DEPARTMENT 


3852. Members of general assembly and presiding officers. The members of the 
general assembly for the term for which they have been elected shall receive as 
a compensation for their services the sum of four dollars per day for each day 
of their session, for a period not exceeding sixty days; and should they remain 
longer in session, they shall serve without compensation. They shall also be 
entitled to receive ten cents per mile, both while coming to the seat of govern- 
ment and while returning home, the said distance to be computed by the nearest 
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line or route of public travel. The compensation of the presiding officers of the 
two houses shall be six dollars per day and mileage. Should an extra session of 
the general assembly be called, the members and presiding officers shall receive 
a like rate of compensation for a period not exceeding twenty days. 

ev... s. 27292 (Const, Arti IL, s$.228. 

As to compensation and allowances to special committees of investigation appointed by gen- 
eral assembly, see Bank v. Worth, 117-146. 


3853. Clerks and doorkeepers. The principal and his assistant clerks, the en- 
grossing clerks and doorkeepers and assistant doorkeepers of the general assem- 
bly, and the chief clerk and assistants, appointed by the secretary of state to 
supervise the enrollment of bills and resolutions, shall each receive four dollars 
per day, during the session of the general assembly, and the same mileage as 
members of the general assembly. 

ReVESeol OU mCOUCmSS eZo Ue oiorel USM CHO ms yon Ol Gr Golem OOo CCmG. al cele (Cala. 


3854. Copyists. Copyists employed in copying engrossed or enrolled bills and 
resolutions of the general assembly shall receive ten cents per sheet, which shall 
include the making of one carbon copy. 

ReVa,eS..2 fo let L908 ECS: 


3855. Principal clerks; extra compensation. The principal clerks of the gen- 
eral assembly shall be allowed three hundred dollars as a compensation for in- 
dexing the journals of their respective houses, and three hundred dollars each 
for extra work and for services required to be performed by them after the 
adjournment of each session of the general assembly, including the transcribing 
of a copy of their respective journals, which shall be filed in the office of the 
secretary of state. 

Rey., Ss. 27382; Code, s. 2868; 1866-7, c. 71; 1881, «. 292; 1911, c. 116; 1919, c. 170. 


3856. Temporary doorkeepers. The persons appointed to place the two halls 
of the general assembly in order, and to wait upon the members until doorkeepers 
can be regularly appointed, shall be allowed, as a compensation, the sum of four 
dcllars each for their daily attendance and services. 

Rey., s. 2784; Code, s. 2871; R. C., c. 52, s. 38; 1846, c. 63, s. 2. 


3857. Committee to examine treasurer’s and auditor’s books. The committee 
appointed by the general assembly to examine the books of the treasurer and 
auditor and insurance commissioner shall receive the same per diem for the 
number of days engaged at the offices in Raleigh, and mileage to and from the 
city of Raleigh, as is received by members of the general assembly. 

Rey., s. 2740; Code, s. 3860; 1885, c. 334. 


Legislature has power to appoint special commission and fix its compensation: Bank y. 
Worth, 117-152. 


Art. 3. Executive DEPARTMENT 


3858. Governor. The salary of the governor shall be six thousand five hundred 
dollars per annum. He shall be allowed annually the sum of six hundred dollars 
as traveling expenses in attending to the business for the state and for expenses 

out of the state and in the state in representing the interest of the state and 
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people, incident to the duties of his office, the said allowance to be paid monthly. 
In addition to the foregoing allowance, the actual expenses of the governor while 
traveling outside the state on business incident to his office shall be paid by the 
state treasurer on a warrant issued by the auditor. 


Rev., s. 2736; Code, s. 3720; 1879, c. 240; 1901, c. 8; 1907, c. 1009; 1911, c. 89; 1917, 
ec. 11, 285; 1919, c. 320. 


Public officers, who have not taken the required oaths of office, are not entitled to the salaries 
attached to such offices: Wiley v. Worth, 61-171. 


3859. Private secretary to governor; salary and fees. The private secretary to 
the governor shall be allowed an annual salary of twenty-five hundred dollars, 
and he shall charge and collect the following fees, to be paid by the persons 
for whom the services are rendered, namely: For the commission of a judge, 
solicitor, senator in congress, representative in congress, notary public, or a place 
of profit, two dollars and fifty cents each; for a testimonial, one dollar; for 
affixing the seal to a grant, twenty-five cents; and for affixing the great seal of 
the state to state bonds, ten cents. All fees, except fifty cents on each commis- 
sion issued, which shall be retained by the private secretary for his services, 
received by the private secretary shall be paid into the treasury quarterly. He 
shall be ex officio secretary of the board of internal improvements, and shall be 
allowed five dollars per day for each day the board is in session. 


Rey., ‘Ss. 27387; Code; ss: 1689, 387213 R. Cc. 102) 's. 125, 1856-7,p. (1, res. 7 188i, en346- 
Pr. 1901, ce. 405; 1908, c. 729; 1907, c. 880; 1911, « 95; 1913)'¢. 1; 1915, ¢ 50; 191%, « 214. 


3860. Executive secretary. There shall be an executive secretary to the gov- 
ernor. The executive secretary shall receive a salary of twelve hundred dollars 
annually, and shall not be required to do clerical work for or allowed to receive 
pay from the adjutant-general’s office, for which three hundred dollars has here- 
tofore been allowed; and for additional clerical assistance the executive depart- 
ment shall be allowed a sum not exceeding twelve hundred dollars per annum. 


Rev., s. 2788; Code, s. 3722; 1876-7, p. 589, res.; 1881, c, 218; 1917, c. 830, s. 2; 1911, 
ce. 95; 1913, ¢. 1; 1915, c. 50; 1917, c. 214. 


3861. Governor and council to fix certain salaries. The governor and council 
of state shall fix such salaries in the several departments of state as are herein- 
after indicated to be fixed by them, not to exceed certain amounts hereinafter 
prescribed. In no case shall the clerks and others whose salaries are so fixed 
receive any additional compensation from the state or any department thereof. 
The governor and council of state are authorized and empowered to increase the 
salary of any chief clerk or chief deputy, whose salary they are authorized to 
fix, not exceeding twenty per cent of the amount prescribed, whenever it shall 
satisfactorily appear to the governor and council of state that such chief clerk 
or chief deputy has served for a period of ten years or more and has rendered 
faithful and efficient service. 

1919, ¢c. 247, ss. 1, 9. 


3862. Lieutenant-governor. Whenever the lieutenant-governor shall attend any 
meeting of state officials or otherwise, which he is required by law to attend, he 
shall be entitled to receive as compensation the per diem allowed him under the 
constitution as president of the senate for the time required in attending said 
meeting, together with his necessary traveling expenses in going to and from 
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said meeting. The amount to which he shall be entitled shall be certified to by 
him, and shall be paid to him by the state treasurer upon the proper warrant. 
1911, ¢. 103. 


3863. Department of secretary of state. The salary of the secretary of state 
shall be three thousand five hundred dollars per annum. All fees received by 
him shall be paid into the treasury unless otherwise directed by law. The sal- 
aries of the following employees in the department of the secretary of state shall 
be fixed by the governor and council of state not to exceed the amounts herein 
indicated : 


GOrpora tion scl er kas =e ae a es oe ee CES (Keele ann ui 
Gren CRCLeL eee eee eee ae = Ee ee ee ee ee ODOe DereAnn umn 
Special¥clerktand)stenographers 208) sos a) Serer ee 1,200 per annum 


The secretary of state shall be allowed a contingent sum not exceeding fifteen 
hundred dollars per annum for extra clerical assistance in the discharge of the 
duties of his office, and the treasurer shall pay the same upon the warrant of 
the auditor out of the fees collected by the secretary of state and paid into the 
state treasury. 


Rev., s. 2741; Code, s. 83724; 1879, c. 240, s. 6; 1881, p. 632, res. ; 1907, c, 994; 1919, c. 247, 
‘Sonle 


3864. Secretary of state; fees to be collected. The secretary of state shall col- 
lect the following fees, namely: copying and certifying a will, grant or patent 
not exceeding two copy-sheets, fifty cents, and for every additional copy-sheet. 
ten cents; correcting an error not made by himself in a patent, fifty cents; copy- 
ing and certifying a plot and survey, fifty cents for each warrant or for each six 
hundred and forty acres contained in the plot or survey, not to exceed five dollars 
for one copy; receiving surveyor’s return, making out, recording and endorsing 
grants, sixty cents; each certificate, ten cents; filing and recording a copy of a 
judgment vacating a grant and all other services thereon, fifty cents; copying 
an entry from the journals of the assembly, forty cents; copying and certifying 
the laws of other states, twenty cents for each copy-sheet; and in all cases not 
otherwise provided for, the secretary of state shall receive for copies of records 
from his office, one dollar for the first three copy-sheets and ten cents a copy- 
sheet thereafter. 

Rey-yb 2425 Coden Sa 3icoG) he Cac LOZ nso lo (Ot Orsiusaais tools Cio. 


3865. Fees on returns to secretary of state. All officers required to make 
returns to the secretary of state shall receive for such returns five cents per 
copy-sheet, to be audited on the certificate of the secretary of state, and paid as 
other claims against the state. 

Rev., s. 2743; Code, s. 8759; 1868-9, c. 279, s. 557. 


3866. Assistant to secretary of state; for indexing laws, etc. The assistant to 
the secretary of state who shall index the laws and prepare the laws and captions 
for publication shall receive a compensation of five hundred dollars. 

RGVeES SOOO we OOS Cima 


3867. Department of state auditor. The auditor shall receive a salary of three 
thousand dollars per annum and shall be allowed no fee or other compensation 
whatever. The salaries of the following employees in the department of the 
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state auditor shall be fixed by the governor and council of state not to exceed 
the amounts herein indicated : 


GhHiel*Cler ke a eee. eee ee ee ee ee $2,500 per annum 
Taxeclerk 2a Sense eer eens ee dee See eee 2,250 per annum 


The salaries of the employees in the department of the state auditor, fixed 
by law, shall be as follows: 
Stenographer, who is also pension clerk and bookkeeper___-$1,200 per annum 
An additionaleclerk +2222 6 see we Les ee eee 1,800 per annum 


Rev., s. 2744; Code, s. 3726; 1879, c. 240, s. 7; 1881, c. 213; 1885, c. 352; 1889, c. 433; 
1891, c. 334, s, 5; 1907,,.c. 880,.s..53 1907,, c. 994,.s. 2; 1911pic, 108, "8515 1911 ce Is0) sak, 
1913, ce. 172; 1919, c. 149; 1919, c. 247, s. 7. 


3868. Department of state treasurer. The salary of the state treasurer shall 
be three thousand five hundred dollars per annum. The salaries of the following 
employees in the department of the state treasurer shall be fixed by the governor 
and council of state not to exceed the amounts herein indicated: 


Chick clerks. fara] aan eee ee eee terse ee ere ee ee ee eee $2,500 per annum 


ellen aie es = Serres Sees RTE Seer A Tees eee, eeepc ee) Seeley 2,500 per annum 
TNSELUU GION Bile CLOT Kiger a ee 1,800 per annum 
Bond) clerk #4. e120 5-7 3 ee PEGE 2 A aE A 2. ROE pee: 1,700 per annum 
Gorporationstaxvelerke+] to ee Sennen, ee eee See eee 1,200 per annum 
slLenosrapherse an). ees Vitel Sr Ee ee ees a 1,200 per annum 


Rey., s. 2789; Code, s. 3723; 1891, c. 505; 1907, c. 830, s. 3; 1907, c. 994, s. 2; 1917, c. 161; 
1919, c. 233 ; 1919, CHAT ESS. 


A bond executed by one of his clerks to the state treasurer is not an official bond and does 
not extend beyond the term during which the clerk was appointed: Jackson v. Martin, 136-196. 
An action against sureties on bond of clerk for defalcation in office of state treasurer is barred 
after three years: Ibid. 


3869. Department of education. The state superintendent of public instruc- 
tion shall receive an annual salary of three thousand dollars and actual traveling 
expenses, and after the expiration of the term of office of the state superintend- 
ent in office on the eleventh day of March, one thousand nine hundred and nine- 
teen, such annual salary shall be four thousand dollars. The salaries of the fol- 
lowing employees in the department of education shall be fixed by the governor 
and council of state not to exceed the amounts herein indicated : 


Chieficlerk ts. 2 2 Se Ee SS SE ee ee ee See $2,500 per annum 
Statistical. clerkgca.c. eee Ve Sn ey ee eee 2,500 per annum 


The statistical clerk, who is also the loan fund clerk, shall be paid out of the 
loan fund. The stenographer shall receive a salary of twelve hundred dollars 
per annum. 


Rey., s. 2745; Code, s. ia 18%95-e; 2405s; 8371901) Cea ss yor = 19035 (GaAoous mor 
1903, c. 567, s. 6; 1903, c. 603; 905, ¢. 533, ss. 2, 15, 16; 1907, c. 830, ss. 6, 11: 1907, ¢. 994: 
1915, ¢c. 247; 1917, ce. 167, 285 : Fis C2938) M1 O95 Gh 2A TES. 5: 


There are certain employees in the department of education whose enlaries are fixed by 


the board of education and the superintendent under powers conferred upon them by law, 
see the chapter Education. 


Supervisor of teacher training. 1907, c. 856. 

Director of schools for adult illiterates. 1917, c. 224. 

Members of the state board of examiners and institute conductors, six members at not to 
exceed $3,000 per year each, exclusive of traveling expenses. 1917, c. 146; 1919, c. 247, s. 5. 


3870. Department of justice. The attorney-general shall receive an annual 
salary of three thousand dollars and, also, one hundred dollars for each term 
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of the supreme court which he shall attend and the fees allowed by law. The 
assistant attorney-general shall receive a salary of twenty-two hundred and fifty 
dollars per year, payable monthly. The attorney-general shall also be allowed 
a stenographer, whose salary shall be fixed by the governor and council of state 
not to exceed twelve hundred dollars per year. 


Rey., s. 2746; Code, ss. 3728, 3729; 1889, c. 274; 1893, c. 379; 1907, c. 830, s. 7; 1907, 
c. 994, s. 2; 1909, c. 804; 1911, c. 94; 1919, c. 247, s. 6. 


3871. Fees of attorney-general. In all appeals to the supreme court of persons 
convicted of criminal offenses, a fee of ten dollars against each person who shall 
not reverse the judgment shall be allowed the attorney-general, to be taxed 
among the costs of that court. 

Rev., s. 2747; Code, s, 3787; 1873-4, c. 170. 

See section 3850. 


3872. Department of agriculture. The salary of the commissioner of agri- 
culture shall be three thousand five hundred dollars per annum, to be paid 
monthly out of the receipts of the agricultural department. 

Rey., s. 2749; 1901, c. 479, s. 4; 1905, c. 529; 1907, c. 887, s. 1; 1913, ¢c. 58. 


3873. Department of labor and printing. The salary of the commissioner of 
labor and printing shall be three thousand dollars per annum. The salaries of 
the assistant commissioner of labor and printing and of the following employees 
in the department of labor and printing shall be fixed by the governor and 
council of state not to exceed the amounts herein indicated: 


ASSIS tan te COMMISSION CTA sees ae eee ae eee ee $2,500 per annum 
BOOKKECPEEA ANCES OC ke 11a Terre eer eee nae ne ee eee 1,800 per annum 
Stenoera Pile ries see eere. Cee SON Seereeeete eS ENS" Ot eee eer eS 1,200 per annum 


The commissioner and assistant commissioner of labor and printing shall also 
receive their traveling expenses while traveling for the purpose of collecting 
the information and statistics as provided by law. 

Rey., S. 2753 ; 1899, c. 373, s. 3; 1907, ce. 980; 989; 1915, ec. 157, 177; 1919, c. 247, s. 8. 


3874. Department of insurance. The salary of the insurance commissioner 
shall be three thousand five hundred dollars per annum. The salaries of the 
following assistants and employees in the department of insurance shall be fixed 
by the governor and council of state not to exceed the amounts herein indicated: 


CHICEZ CSD UG yan ere ee ee ee ee ee ee ee $2,500 per annum 
Chieticlerkee 2. 2 a Serer Re ee rs ee ee ee 2,500 per annum 
A CtUAT aloe soe ee ee eae 2 ee ee eee as 2,500 per annum 
Gashiergter a 27 ar eee ee eee ee es 1,500 per annum 
NT COTYS OC) CT eee ae ee ee ee 1,250 per annum 


Revs s. 2756; 1899) c. 54, ss. 3; 8; 1901, c. 710; 1908; c. 42; 1903, ¢: 771, s. 3: 1907, c. 880, 
s. 10; 1907, c. 994; 1909, c. 839; 19138, c. 194; 1915, cc. 158, 171; 1917, c. 70; 1919, c 247, s. 4. 


3875. Corporation commission. The salary of the corporation commissioners 
shall be three thousand dollars per annum each, and in addition thereto five 
hundred dollars per annum each as state tax commissioners; and also actual 
traveling expenses while on official business. The salaries of the employees of 
the corporation commission shall be as follows: 


Clerkrof COLporatlons GOMMMILSS] Oe ee eee $2,400 per annum 
Mirstwassistant) Cle{ kos. ss=eseen <2. =. eae 1,500 per annum 
Second wassistanteclerk@es sees 2 2a ae eee ee 1,200 per annum 
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The clerk of the corporation commission as clerk to the board of state tax 
commissioners shall receive three hundred dollars per annum in addition to his 
other salary. 


Rey., (8.1 2754718995 crl6G4se31ie, 68S e901 eins. 2281903 "e 251 ssh 2 os L900, 
c. 590, s. 3; 1907, ec. 8380, 989, 994, 999; 1911, c. 147; 1919, c. 92, s. 18. 


See, for clerks and assistants to the commission, the chapter Corporation Commission, 
s. 1032. 
For fees for bank examinations, see the chapter Banks, s. 252. 


3876. State librarian. The salary of the state librarian shall be fifteen hun- 
dred dollars per annum, and he shall be allowed two hundred and fifty dollars 
per annum for services as custodian of the document library, and one dollar per 
day during the sessions of the general assembly for keeping the document library 
open. He shall be allowed to charge a fee of fifty cents for each seal and cer- 
tificate, and ten cents per copy-sheet for all documents, papers, copies of instru- 
ments of every description whatsoever pertaining to his office which he shall be 
called upon to furnish to any person interested in same, to be paid by the party 
securing such copy of record. He shall be allowed two assistants, whose salaries 
shall be as follows: 

Hirstrassistante 2 ssa S bik 2a UL ee eee Ree SRE ee $900 per annum 
Second rassis tan tee ee ee eee ere eee ee eee 500 per annum 


Rev., s. 2748; Code, s.- 8604; 1901, c. 503, s. 1; 1887, c. 258, s. 3; 1889, res., p. 519; 1905, 
ce. 587; 1907, c. 647; 1909, cc. 246, 887; Hx. Sess. 1918, c. 33; 1915, ¢. 74. 


3877. Adjutant-general. The salary of the adjutant-general shall be three 
thousand dollars per annum. The adjutant-general shall reside at the state 
capital during his term of office. 


Rev., s. 2750; Code, ss. 3275, 3730; 1899, c. 390, ss. 2, 3; 1879, c. 240, s. 10; 1883, c. 283, 
BE Pe OG @y Gey ch abs aim ee, al, SE Tes ais, ey alae 


3878. Presidential electors. Presidential electors shall be allowed for their 
traveling expenses to and from the city of Raleigh and their attendance, the 
same compensation as may be allowed members of the general assembly, and 
shall be entitled to the same privileges. ; 

Rev., s. 27614 1901, c. 89, s. 84. 


3879. State standard-keeper. The state standard-keeper shall be allowed such 
compensation for his services as the governor shall deem adequate, not exceeding 
one hundred dollars a year. 

Rey., s. 2759; Code, s. 3845; 1866-7, p. 228; 1881, c. 199, s. 4. 


3880. Keeper of capitol. The salary of the keeper of the capitol, or superin- 
tendent of public buildings and grounds, shall be twelve hundred dollars per 
annum, which shall include his compensation as keeper of the arsenal. 

Rev., s. 2806; Code, ss. 2302, 23038 ; 1907, c. 989; 1915, c. 150. 


3881. Servants and employees: 


1. Servants of the state departments and the supreme court. ‘The governor 
and the council of state are hereby authorized and empowered to fix the wages 
of the employees of the state hereinafter named, but in no case shall the wages 
exceed the amount herein specified. : 
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The janitors or servants of the various state .departments, including three 
servants for the supreme court, and the butler at the executive mansion, now 
authorized and provided by law, fifteen dollars per week. 

The gardeners for the capitol grounds and executive mansion grounds, seven- 
teen and a half dollars per week. 

The custodian of the capitol building and of the supreme court building, 
twenty-five dollars per week; and the custodian of the state departments build- 
ing, twenty-five dollars per week. 

Night watchmen for the several state buildings as now authorized by law, 
seventeen dollars and fifty cents per week; but the night watchman and police 
for capitol building and grounds shall receive not exceeding twenty-two dollars 
and fifty cents per week. 

The governor and the council of state are authorized to employ one night 
watchman for two or more buildings, when in their judgment the same is de- 
sirable, and, in that event, pay a salary not exceeding twenty-five dollars per 
week. 

The justices of the supreme court may employ one additional servant for 
service in the supreme court. 

The night watchman at the department of agriculture shall be paid out of 
funds belonging to the department. 

2. Janitor for state library. The state librarian may employ a janitor and 
assistant at seventy-five dollars per month. 

8. Engineer and fireman of central heating plant. An engineer, and fireman 
if necessary, for the central heating plant may be employed, whose duties and 
salary shall be fixed by the board of public buildings and grounds. 

The servants and employees mentioned in this section shall be paid by the 
state treasurer unless otherwise specified herein. 

1913, c. 108; Hx. Sess. 19138, ¢. 59, s. 13; 1919, ce. 313, 323. 


3882. Laborers’ leave of absence. Every laborer, waiter, and messenger per- 
manently employed under authority of law in and about the public buildings 
and grounds at a salary, who shall have served faithfully therein for the space 
of one continuous year, shall be entitled to fifteen days leave of absence per 
annum, with full pay, at the end of every year of such service. 

RGN, Sy Boss Weer, CG, Bese IO, © Ware 


Art. 4. Juprotan DreparTMENT 


3883. Supreme court justices. Each justice of the supreme court shall be 
paid an annual salary of five thousand dollars, and two hundred and fifty dol- 
lars annually in lieu of and in commutation for traveling expenses. They shall 
each be allowed nine hundred dollars annually for stenographer or clerk. 


Rey., s.,.2764; Code, s. 8733; 1891, c. 198; 1803, c. 805; 1905, c. 208; 1907, cc. 841, 988; 
1909, c. 486; 1911, c. 82; 1915, c. 44; 1919, ec, 51. 


As to whether the salaries of judges are subject to taxation, see In re Taxation of Judges’ 
Salaries, 131-692; Purnell v. Page, 133-125. 


3884. Superior court judges. The salary of each of the judges of the superior 
court shall be four thousand dollars per annum, and each judge is allowed his 
necessary expenses incident to rotation, payable monthly by the state treasurer 
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upon warrant drawn by the state auditor, which warrant shall be issued by the 
state auditor upon receipt from the judge of a certified statement showing the 
total amount of such expenses, but such expenses shall not exceed fifteen hun- 
dred dollars per annum. They shall also receive one hundred dollars per week 
and their actual expenses incurred in attending and holding special terms of 
court by assignment of the governor, which expenses shall be paid by the county 
in which such special term is held. 

‘Rey., s. 2765; Code, ss. 918, 3734; 1891, c. 193; 1901, c. 167; 1905, c. 208; 1907, c. 988; 
1909; ce. 85; 1911, ¢. 82; 1919, c. 51. 

See chapter Courts, s. 1451. 

As to whether salaries of judges are subject to taxation, see In re Taxation of Judges’ Sal- 
aries, 131-692; Purnell v. Page, 133-125. 


3885. Certificates of courts held by judges. Every judge of the superior court 
shall produce a certificate from the clerk of each county of his having held the 
court of the county according to law; and for every such certificate omitted to 
be produced there shall be a deduction from his salary of one hundred dollars, 
unless he shall be prevented by sickness or other unavoidable cause. 

Rey., s. 2766; Code, s. 3735; R. C., c. 102, s. 4; 1868-9, c. 46, s. 7; 1879, c. 240, s. 5. 


3886. Clerk of supreme court. The clerk of the supreme court shall receive 
an annual salary of three hundred dollars, to be paid semiannually, on a certifi- 
eate of the justices; and, in addition thereto, the following fees, namely: For 
recording the papers and proceedings in the causes decided in the supreme court, 
which are required by law to be recorded, such compensation as may be esti- 
mated by the justices of the court at each term, not to exceed thirty cents for 
each page recorded, to be paid by the treasurer on the certificate of the justices; 
for entering an appeal, one dollar; a continuance, thirty cents; a scire facias, 
eighty cents; a certiorari, eighty cents; a determination, two dollars; a certifi- 
cate, sixty cents; a fieri facias, or other execution, fifty cents; a seal, twenty- 
five cents; a transcript, or copy of a record, twenty cents for each copy-sheet; 
a rule given for service, twenty-five cents; a rule not for service, fifteen cents; a 
subpeena, writ, or other process, one dollar; a commission, fifty cents; drawing 
a decree or judgment, by the copy-sheet, forty cents; a search, ten cents; affix- 
ing the seal to any writing requiring it, twenty-five cents; and an affidavit, 
twenty-five cents. 

Revie S269. Code, Saotac. Wa Oca lO02. SSie2o0N 26-1 U-ieGr laos samt. 

Clerk of supreme court may require fees for docketing to be paid in advance or refuse to 
docket the case: Dunn vy. Clerk’s Office, 176-50. Clerk of supreme court is not bound to render 
his services gratuitously to a party whom judge of the court below has allowed to appeal with- 
out giving bond required by law: Martin v. Chasteen, 75-96. 


3887. Janitor and fireman of supreme court building. The janitor of the 
supreme court shall be appointed by said court. He shall act also as assistant 
librarian of the supreme court. As janitor he shall receive fifteen dollars per 
week, and for acting as assistant librarian he shall receive thirty dollars per 
month. The fireman of the supreme court building shall be appointed by the 
chief justice and associate justices of the supreme court. When not engaged 
in his duties as fireman he shall act as assistant janitor of the supreme court 
building, and shall assist in the cleaning and care of such building and perform 
such other duties as may be designated by the said justices of the supreme court. 

1907, e. 732371909, ce). 687, 721; 1911, ¢. 156. 
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3888. Marshal of supreme court. The salary of the marshal of the supreme 
court shall be two thousand dollars per annum; and he shall perform the duties 
of librarian without additional compensation. 

Rey., s. 2770; Code, ss. 950, 3606; 1889, c. 482; 1873-4, c. 34; 1881, c. 306; 1907, ¢c. 732; 
1909, c. 687; 1919, c. 260. 

See section 1427. 


3889. Supreme court reporter. The compensation of the supreme court re- 
porter shall not exceed fifteen hundred dollars per annum, to be fixed by the 
court. The council of state shall furnish him with suitable offices at a cost not 
to exceed five hundred dollars a year, which shall be paid direct to the lessor 
upon the warrant of the state auditor drawn upon the state treasurer. He 
is authorized and empowered to employ a stenographer and clerk at a yearly 
salary of not exceeding six hundred dollars, payable monthly directly to the 
person so employed by the reporter, by voucher drawn by the state auditor on 
the state treasurer, out of the general funds of the state. 


Rev., s. 2771; Code, ss. 3363, 3728; 18938, c. 879; 1897, c. 429; 1911, ec. 107; 19138, c. 59; 
1917, c. 272; 1919, c. 276. 


Art. 5. Soxricirors, Jurors, anD WITNESSES 


3890. Solicitors; general compensation. The solicitors of the several judicial 
districts shall receive twenty dollars for each term of the superior court they shall 
attend, warrant by the auditor to issue therefor upon a certificate of such attend- 
ance from the clerk of the court; and the fees as prescribed in the following 
section. 

Rev., s. 2767; Code, s. 8736; 1879, c. 240, s. 12. 


3891. Fees of solicitors. The solicitors shall, in addition to the general com- 
pensation allowed them by the state, receive the following fees, and no other, 
namely : 

For every conviction under an indictment charging a capital crime, whether 
by plea or verdict, twenty-five dollars. 

For perjury, forgery, counterfeiting, passing or attempting to pass or sell any 
forged or counterfeited paper or evidence of debt; maliciously injuring or 
attempting to injure any railroad or railroad car, or any person traveling on such 
railroad car; stealing or obliterating records; stealing, concealing, destroying or 
obliterating any will; maliciously burning or attempting to burn houses or 
bridges, seduction, slander of an innocent woman, and embezzlement; breaking 
into houses otherwise than burglariously ; misdemeanors of accessories after the 
fact to felonies; in each of the above cases, fifteen dollars. 

For larceny, receiving stolen goods, frauds, maims, deceits and escapes, eight 
dollars. 

For all other offenses, five dollars. 

The fees in all the above cases are to be taxed in the costs against the party 
convicted; but where the party convicted is insolvent, the solicitor’s fees shall 
be one-half, tc be paid by the county in which the indictment was found, except 
that for convictions under an indictment charging a capital crime, whether by 
plea or verdict, forgery, perjury, conspiracy, seduction, slander of an innocent, 
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woman, embezzlement, breaking into houses otherwise than burglariously, and 
when defendants are convicted and assigned to work on the public roads of any 
county in this state, they shall receive full fees: Provided, that no larger fee 
than ten dollars shall be taxed for the solicitor in an indictment against the 
justices of the peace of any county, as justices, when there are more than three 
justices who are found guilty. 

The solicitors of the several judicial districts and criminal courts shall prose- 
cute all penalties and forfeited recognizances entered in their courts respect- 
ively, and as compensation for their services shall receive a sum to be fixed by 
the court, not more than five per centum of the amount collected upon such 
penalty or forfeited recognizance. 

For performing his duty for the appointment of a receiver of an estate of a 
minor, he shall receive not to exceed ten dollars, to be fixed by the judge; and 
in passing on the returns of the receivers in such cases where the estate of the 
infant does not exceed five hundred dollars, the fee of the solicitor shall not 
exceed five dollars, and where the estate exceeds five hundred dollars, his fee 
shall not exceed ten dollars, to be fixed by the judge, and in each case to be paid 
out of the fund. 

Rev., s. 2768; Code, s. 3787; 1873-4, c. 170; 1885, c. 180; 1895, c. 14; 1901, c. 4, s. 5; 
1915, ec. 86. 


For suits by corporation commission, see section 1111. For fees for investigating lynchings, 
see section 1266. As to taxation of costs generally, see chapter on Costs, section 1225 et seq. 

Under this section, solicitor is not entitled to fee upon a judgment nisi of four dollars, or 
any other amount, when at a subsequent term defendant is produced by his surety, court sus- 
pends judgment upon payment of cost of sci. fa., and remits penalty upon appearance bond: 
State v. King, 143-677—distinguishing State v. Whisenhunt, 5-287. 

Under section 4588, solicitor has no vested right to his fee under an absolute judgment upon 
a forfeited recognizance which was subsequently set aside by court in exercise of its discretion- 
ary power: Ibid. 

Upon indictment for murder in first degree and a prosecution and conviction for second 
degree, the solicitor is entitled to half fees: State v. Mayhew, 155-477. 

An act allowing solicitor $600 in lieu of fees in Pitt county is construed to mean all fees, 
and not merely those for which the county is liable: Abernethy v. Comrs., 169-631. 

Where, upon application of defendant to retax, solicitor’s fee is reduced from $10 to $4, 
solicitor has no right to appeal, state having no interest in result: State v. Tyler, 85-569. 

As to solicitor’s fees where insolvent defendant sentenced to chain-gang, see State v. Saund- 
ers, 146-597. 


3892. Fees of jurors. All jurors in the superior court other than special 
veniremen and tales jurors shall receive such an amount per day as the boards 
of commissioners of their respective counties may fix, not less than two dollars 
per day and not more than three dollars per day, and mileage at the rate of five 
cents per mile while coming to the county-seat and returning home. The said 
distance to be computed by the usual route of public travel. 

Special veniremen and tales jurors shall receive such an amount per day for 
their attendance upon court as may be fixed by the boards of commissioners of 
their respective counties, not exceeding three dollars per day. Special venire- 
men who have been accepted on the panel in the trial of any cause shall receive 
the pay and mileage of regular jurors. 

CVS USS LOL, Caso, SS lene, 

For jurors at inquests, see section 1022; for jurors in ascertaining value of dividing fence, 


see section 1836. 
1586 


3893 SALARIES AND FEES—Arr. 5 CHS Tt 


3893. Fees and mileage of witnesses. The fees of witnesses, whether attend- 
ing at a term of court or before the clerk, or a referee, or commissioner, or 
arbitrator, shall be one dollar per day. They shall also receive mileage, to be 
fixed by the county commissioners of their respective counties, at a rate not to 
exceed five cents per mile for every mile necessarily traveled from their respect- 
ive homes in going to and returning from the place of examination by the 
ordinary route, and ferriage and toll paid in going and returning. If attend- 
ing out of their counties, they shall receive one dollar per day and five cents 
per mile going and returning by the ordinary route, and toll and ferriage 
expenses: Provided, that witnesses before courts of justices of the peace shall 
receive fifty cents per day in civil cases, and in criminal actions of which jus- 
tices of the peace have final jurisdiction, witnesses attending the courts of jus- 
tices of the peace, under subpeena, shall receive fifty cents per day, and in hear- 
ings before coroners witnesses shall receive fifty cents per day and no mileage; 
but the party cast shall not pay for more than two witnesses subpenaed to 
prove any one material fact, and no prosecutor or complainant shall pay any 
costs, unless the justice shall find that the prosecution was malicious and frivo- 
lous: Provided further, that experts, when compelled to attend and testify, shall 
be allowed such compensation and mileage as the court may in its discretion 
order. Witnesses attending before the corporation commission shall receive 
two dollars per day and five cents per mile traveled by the nearest practicable 
route. All witnesses subpcenaed to attend courts of justices of the peace in 
Franklin county in the trial of civil or criminal cases in any township other 
than their resident townships shall be paid the same per diem and mileage that is 
now paid witnesses attending the superior courts. 

Rey., s. 2803 ; Code, ss. 2860, 3756 ; 1891, ec. 147 ; 1905, ce. 279, 522; P. L. 1911, ec. 402. 

For mileage of witnesses before legislative committee, see General Assembly. 

For where county pays half fees, see Costs. 

For collection of witnesses’ fees, see Costs. 

For special statute for Cherokee county, see 1907, c. 156. 

A witness not subpenaed cannot charge the losing party: Stern v. Herren, 101-516; Thomp- 
son v. Hodges, 10-318—nor can witness who is a nonresident, though subpenaed, charge mileage 
even if he attends, Ibid.—and witnesses subpenaed cannot be charged against losing party 
unless examined or sworn and tendered, Chadwick v. Ins, Co., 158-380; Moore v. Guano Co., 
136-248; Sutton v. Lumber Co., 135-540; Cureton v. Garrison, 111-271; but see Herring v. 
R. R., 144-208; Loftis v. Baxter, 66-340—except when nonsuit taken, Henderson vy. Williams, 
120-339. Only two witnesses to a material point can be charged losing party: State v. Wheeler, 
141-777; Ex parte Beckwith, 124-115; State v. Massey, 104-881—except in action of slander, 
where more can prove in court’s discretion, Holmes v. Johnson, 33-55—also except where 
‘‘value’’ is to be proven, Ex parte Beckwith, 124-111. The court may fix the compensation 
of experts: Chadwick v. Ins. Co., 158-380; see, also, State v. Parker, 66-624. 

All witnesses may recover from the party who subpenaed them: Sutton y. Lumber Co., 135- 
540; Cureton v. Garrison, 111-271; Office v. Lockman, 12-146—but they must prove their 
attendance before the clerk and get a ticket each term, Thompson v. Hodges, 10-318; see Moore 
vy. Islar, 1-81—-which ticket is sufficient evidence in court upon which to recover judgment 
against party cast or against party who subpenaed witness, if party cast is insolvent, the 
statute making it presumptive evidence of the attendance, for whom, how long, for how much, 
and miles traveled, Deaver v. Comrs., 80-116; Belden v. Snead, 84-243. 

Witness is not at liberty after final judgment to withdraw his witness ticket and sue upon 
it. His fees for attendance should be taxed and collected with other costs against party ad- 
judged to pay, if solvent, and if not, then the party who summoned and required his testimony 
is responsible: Belden v. Snead, 84-243; Carter v. Wood, 33-22. 

One cannot recover for attendance of an incompetent witness: Keith v. Goodwin, 51-398. 
Witnesses for the losing party receive no pay unless he is solvent, and witnesses for state in 
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criminal actions where convicted party is insolvent receive only half pay: State v. Wheeler, 
141-777. Where a nolle prosequi is entered on an indictment for homicide as to murder in the 
first degree, witnesses for state subsequently attending trial are entitled to only half fees: 
Coward v. Comrs., 137-299. 

There is no provision of law for payment of witnesses summoned to appear and testify gen- 
erally before grand jury ‘‘in certain matters then and there to be inquired of’’; and there 
is no authority of law to issue such summons: Lewis v. Comrs., 74-194. Witnesses are entitled 
to compensation where a bill is prepared and sent to grand jury with names of those sum- 
moned endorsed as sworn and sent: Lewis v. Comrs., 74-194. A witness in a criminal action 
has no claim upon county until liability of county for costs is passed upon by court: Young v. 
Comrs., 76-316. 

Witness for state being entitled to only half fees may recover in full amount paid for prov- 
ing ticket: Coward v. Comrs., 137-299. When witnesses in civil cases are refused payment of 
their fees they need not attend court but one day: State v. Massey, 104-881; see, also, Carter 
v. Wood, 33-22. 


Art. 6. CoM™MISSIONERS IN Various Court PROCEEDINGS 


3894. Condemnation commissioners. The commissioners appointed, under any 
order of court, to condemn any land, for any railroad or other company or cor- 
poration in proceedings to condemn land under and by virtue of any right of 
eminent domain, shall each receive three dollars per day for each day they are 
engaged in the performance of their duties. 

Rey., s. 2790; Code, s. 1946. 


3895. Commissioners to make partition. The commissioners appointed by any 
court to make partition of any land, timber or real estate of any kind, or any 
personal property, shall each receive per diem for his services the sum of not 
exceeding three dollars, in the discretion of the court. 

Rey., s. 2791; Code, ss. 1901, 1922; 1918, c. 18; 1919, ec. 10. 


3896. Commissioners to make sale in partition. In sales of real estate or per- 
sonalty for partition the allowance to the commissioner for making such sale, 
and for all services therewith, and for making title, shall be as follows: For sales 
of five hundred dollars or less, not more than ten dollars; for sales of over five 
hundred dollars, two per centum, up to a compensation of forty dollars, and 
when the allowance shall amount to forty dollars, any additional compensation 
shall not exceed the rate of one per centum on the excess over two thousand 
dollars. 

Rev., s. 2792; Code, s.°1910. 

Compensation to commissioner for making partition sale being fixed by this section, no addi- 


tional allowance can be made on account of extra trouble or expense: Ray v. Banks, 120-389; 
Williamson v. Bitting, 159-321. 


3897. Commissioners to divide land lying in this and another state. The com- 
missioners appointed to divide lands lying in this and another state shall be 
entitled to three dollars per day for their services; which, with all fees, expenses 
and costs, shall be paid as the court may direct. 

Rev., s. 2793; Code, s. 1916; 1868-9, c. 122, s. 26. 


3898. Commissioners to assess damages for mills. Every commissioner ap- 
pointed in any proceeding to assess the damages arising from the location of any 
mill, as provided for in the chapter on Mills, shall be entitled to receive two 
dollars per day. 


Rey., s. 2794; Code, s. 1863. 
1588 


3899 SALARIES AND FEES—Arr. 6 Chav ii 


3899. Commissioners in drainage proceedings. Each commissioner appointed 
in proceedings under the chapter on drainage shall be entitled to receive one 
dollar and fifty cents per day. 

Rev., s. 27965. 


3900. Person allotting widow’s year’s allowance. Any person appointed by 
any court or justice of the peace or summoned by any sheriff to allot or set 
apart to any widow a year’s allowance under the statute, and who shall serve, 
shall be paid the sum of one dollar per day or fraction of the day engaged, and 
the same shall be taxed as a part of the bill of costs of the proceeding. 

MOOT MCs 220 ALLO, Ce LO: 


3901. Person allotting dower. Any person designated to allot or assign to any 
widow dower in her husband’s land, and who shall serve, shall be paid not 
exceeding three dollars per day in the discretion of the court, and the same shall 
be taxed as a part of the bill of costs of the proceeding. 

1913; c#18 351919; 'eF10: 


3902. Receivers; selling as commissioners. Receivers of property appointed by 
any order of court, in any proceedings or action, shall be allowed such commis- 
sions as may be fixed by the court appointing them, not exceeding five per cent 
on the amount received and disbursed by them. 

Rey., s. 2797; 1901, ec. 2, s. 88; Code, s. 379, subsec. 4. 


For compensation of surviving partner settling partnership estate, see chapter Partner- 
ship. 

Allowance of commissions and counsel fees to receiver by superior court prima facie correct, 
and supreme court will alter same only when clearly inadequate or excessive: Graham v. Carr, 
133-449. An order allowing commissions is a final judgment in respect to the matter decided, 
and is properly appealable: Bank v. Bank, 126-531. Caution to judges not to appoint more 
receivers than are necessary, and to avoid making excessive allowances: Bank y. Bank, 126- 
531. Allowances to receivers as well as to administrators and executors are reviewable when 
made on a wrong principle, or when clearly inadequate or excessive: Bank v. Bank, 126-531. 

Not exceeding 5 per cent on receipts and disbursements seems to be statutory limit for 
receivers: Bank v. Bank, 126-531. Stipulation in a deed of trust, among other charges, ‘‘in- 
cluding an attorney’s fee of 5 per cent,’’ will not be sustained: Turner v. Boger, 126-300. 
Trustees and commissioners to sell land under judicial order (other than in partition proceed- 
ings) are not allowed commissions, either by statute or common law, but only such just com- 
pensation for time, labor, services and expenses as the circumstances of each case warrant: 
Smith v. Frazier, 119-157; Williamson v. Bitting, 159-321. See, also, Hannah v. Hyatt, 
170-634. 

It was error in this case to allow five per cent commissions to commissioners to sell land in 
foreclosure, and decree making such allowance will be modified so as to provide for reasonable 
compensation for time, services and expenses of commissioners: Smith v. Frazier, 119-157. 
Where deed of trust provided that, in case of sale thereunder, trustee should receive 5 per 
cent commission on the sale as a compensation for making the sale, and also that, if grantor 
should discharge debt before sale, land should be reconveyed to him, and trustee advertised 
sale, but before sale day trustor, with knowledge and consent of trustee, paid off debt and 
interest, and the expense of advertisement, and demanded his bond and trust deed: Held, that 
debt having been paid, trustee was not entitled to commissions: Pass v. Brooks, 118-397. 

Where deed of trust provides for payment of ‘‘expenses’’ of trust, including ‘‘5 per cent 
commissions’’ to trustee, latter, after default in payment of debt and advertisement of sale, 
is entitled to his commissions: Cannon v. McCape, 114-580. 

Debtor is only liable for debt, interest, actual expenses of sale, as advertising, and the like, 
and a reasonable compensation to trustee for his time and trouble in making sale, say not to 
exceed 2 per cent. Trustee pays his own attorney: Turner y. Boger, 126-300. 
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Art. 7. County OFfFficEers 


3903. Clerk of superior court. The fees of the clerk of the superior court shall 
be the following, and no other, namely: 

Advertising and selling under mortgage in lieu of bond, two dollars for sales 
of real estate and one dollar for sales of personal property. 

Affidavit, including jurat and certificate, twenty-five cents. 

Appeal from justice of the peace, fifty cents. 

Appeal from the clerk to the judge, fifty cents. 

Appeal to the supreme court, including certificate and seal, two dollars. 

Appointing and qualifying justices of the peace, to be paid by the Justice, 
twenty-five cents. 

Apprenticing infant, including indenture, one dollar. 

Attachment, order in, fifty cents. 

Auditing account of receiver, executor, administrator, guardian or other trus- 
tee, required to render accounts, if not over three hundred dollars, fifty cents; 
if over three hundred dollars and not exceeding one thousand dollars, eighty 
cents; if over one thousand dollars, one dollar. 

Auditing final settlement of receiver, executor, administrator, guardian or 
other trustee, required to render accounts, one-half of one per cent of the amount 
on which commissions are allowed to such trustee, for all sums not exceeding 
one thousand dollars; and for all sums over one thousand dollars, one-tenth of 
one per cent on such excess; but such fees shall not exceed fifteen dollars, unless 
there be a contest, when the clerk shall have one per cent on the said excess over 
one thousand dollars; but in no instance shall his fees exceed twenty-five dollars. 

Auditing and recording the final account of commissioners appointed to sell 
real estate, one-half of the fees allowed for auditing and recording final accounts 
of executors. 

Bill of costs, preparing same, twenty-five cents. 

Bond or undertaking, including justification, sixty cents. 

Canceling notice of lis pendens, twenty-five cents. 

Capias, each defendant, one dollar. 

Capias, when the defendant is not arrested thereunder, shall be such sum as 
the commissioners of his county may allow. 

Caveat to a will, entering and docketing same for trial, one dollar. 

Certificate, except where it is a charge against the county, twenty-five cents; 
and where it is a charge against the county, the fee shall be such sum not exceed- 
ing twenty-five cents as the board of commissioners shall allow. 

Commission, issuing, seventy-five cents. 

Continuance, thirty cents. 

Docketing ex parte proceedings, fifty cents. 

Docketing indictment, twenty-five cents. 

Docketing liens, twenty-five cents. 

Docketing judgment, twenty-five cents. 

Docketing summons, twenty-five cents. 

Execution and return thereon, including docketing, fifty cents; and certifying 
return to clerk of any county where judgment is docketed, twenty-five cents. 

Filing all papers, ten cents for each case. 

Guardian, appointment of, including taking bond and justification, one dollar. 
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Impaneling jury, ten cents. 

Indexing judgment on cross-index book, ten cents for the judgment, regardless 
of number of parties. 

Indexing liens on lien book, ten cents. 

Indictment, each defendant in the bill, sixty cents. 

Injunction, order for, including taking bond or undertaking and justification, 
one dollar. 

Judgment, final, in term-time, civil action, one dollar. 

Judgment, final, against each defendant, in criminal actions, one dollar. 

Judgment, final, before the clerk, fifty cents. 

Judgment by confession, without notice, all services, three dollars. 

Judgment in favor of widow for year’s support, fifty cents. 

Judgment nisi, entering against a defaulting witness or juror, on bail bond 
or recognizance, twenty-five cents. 

Juror ticket, including jurat, ten cents. 

Justification of sureties on any bond or undertaking, except as otherwise pro- 
vided, fifty cents. 

Letters of administration, including bond and justification of sureties, one 
dollar. 

Motions, entry and record of, twenty-five cents. 

Notices, twenty-five cents, and for each name over one in same paper, én cents 
additional. 

Notifying solicitors of removal of guardian, one dollar. 

Order enlarging time for pleading, and all interlocutory orders, in special 
proceedings and civil actions, twenty-five cents. 

Order of arrest, one dollar. 

Order for appearance of apprentice, on complaint of master, one dollar; for 
appearance of master on complaint of apprentice, one dollar. 

Order for the registration of a deed or other writing, which has been proved or 
acknowledged in another county, or before a judge, justice, notary or other 
officer, except a chattel mortgage, twenty-five cents. © 

Postage, actual amount necessarily expended. 

Presentment, each person presented, ten cents. 

Probate of a deed or other writing, proved by a witness, including the certifi- 
cate, twenty-five cents. 

Probate of a deed or other writing, acknowledged by the signers or makers, 
including all except married women, who acknowledge at the same time, with the 
certificate thereof, twenty-five cents. 

Probate of a deed, or other writing, executed by a married woman, for her 
acknowledgment and private examination, with the certificate thereof, twenty- 
five cents. 

Probate of limited partnership, fifty cents. 

Probate of will in common form and letters testamentary, one dollar. 

Qualifying justice of the peace, to be paid by the justice, twenty-five cents. 

Qualifying members of the board of commissioners, to be paid by the commis- 
sioners, twenty-five cents. 

Recognizance, each party where no bond is taken, twenty-five cents. 

Recording and copying papers, per copy-sheet, ten cents. 

Recording appointment of process agent for nonresident, fifty cents. 
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Recording names, qualification, and expiration of term of office of justices of 
the peace, five cents for each name. 

Registering trained nurses, including certificate of registration, fifty cents. 

Recording certificates of incorporation of corporations, three dollars. 

Recording names of jurors as required by law, five cents for each name. 

Resignation of guardian, relinquishment of right to administer, or to qualify 
as executor, receiving, filing and noting same, twenty-five cents. 

Seal of office, when necessary, twenty-five cents. 

Subpeena, each name, fifteen cents. 

Summons, in civil actions or special proceedings, including all the names 
therein, one dollar, and for every copy thereof, twenty-five cents. 

Transcript of judgment, twenty-five cents. 

Transcript of any matter of record or papers on file, per copy-sheet, ten cents. 

Trial of any cause, or stating an account, as referee, pursuant to order of the 
judge, such allowance as the judge may make. 

Witness ticket, including jurat, ten cents. 

Five per cent commissions shall be allowed the clerk on all fines, penalties, 
amercements and taxes paid the clerk by virtue of his office; and three per cent 
on all sums of money not exceeding five hundred dollars placed in his hands by 
virtue of his office, except on judgments, decrees, executions, and deposits under 
article three of chapter fifty-four; and upon the excess over five hundred dollars 
of such sums, one per cent. 

Rev., s. 2773; Code, ss. 229, 1789, 3109, 3739; 1885, c. 199; 18938, c. 52, s. 4; 1897, c. 68; 


1899, c. 17, s. 2; 1899, ce. 247, s. 3; 1899, ec. 578, 261; 1901, ce. 121, 614, s. 3; 1908, c. 359, s. 6; 
1905; c7360)"s) 331917, co 1985s) 6s 19195 en 329: 
For compensation of clerk on settlement of decedent’s estate, see Administration, s. 158. 


For fees in organization of corporations, see Corporations, s. 1219. 
In many counties the clerk has been put upon a salary basis. 


Judge fixes in certain settlements, see section 158. 

For compensation for keeping money paid into court, see sections 153, 154. 

Where clerk is appointed to sell land and to receive and invest proceeds he is entitled to 
commissions, and this section does not apply: Hannah v. Hyatt, 170-634. 

Judge has no power to order county commissioners to pay extra allowance to clerk: Brandon 
vy. Comrs., 71-62. Judge of probate has no power to make to himself an allowance ‘‘for his 
services in stating an account,’’ nor has he power to make an allowance to attorneys of intes- 
tate’s creditors for services in their behalf: Patterson v. Miller, 72-516. 

Costs are not allowed for docketing, filing, and indexing a judgment against state or county, 
since no lien can be acquired by such docketing: Blount v. Simmons, 120-19. Fee of twenty- 
five cents for motion for judgment can only be taxed when motion is a motion in the cause, in 
writing, and required to be recorded: Blount v. Simmons, 120-19. In an action by state to 
vacate an oyster bed entry, a fee of one dollar for entry of judgment in term time is taxable 
‘against state as losing party: Blount v. Simmons, 120-19. 

Fee of ten cents allowed clerk for ‘‘filing papers’’ is for filing all papers in an action after 
final judgment, as prescribed by section 949, and not for filing each paper in a case: Guilford 
v. Comrs., 120-23. The fee for continuance is allowed for such order made upon motion, and 
not for one caused by failing to reach the case: Luther v. R. R., 154-103. When defendant 
is bound over to superior court by justice of the peace, clerk of superior court is not entitled 
to fee of 50 cents allowed for ‘‘appeal from justice of the peace’’: Guilford vy. Comrs., 120-23. 
Clerk of court is not entitled to any fee for entering a judgment of nolle prosequi in a criminal 
action: State v. Johnson, 101-711. 

Clerks of superior court will not incur penalty prescribed for failure to issue execution within 
sixty days, unless plaintiff pays or tenders him his fees for that service: Bank vy. Bobbitt, 
111-194, distinguishing Williamson vy. Kerr, 88-10. 
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Clerk has right to demand his fees for making out transcript in civil actions at the time he 
performs the service: Sanders vy. Thompson, 114-282; Andrews v. Whisnant, 83-447—but in 
criminal actions, clerk cannot require costs of transcript upon appeal to be paid in advance, 
although defendant did not appeal in forma pauperis: State v. Nash, 109-822. 

Clerk not entitled to fees for transcript negligently prepared: State v. Cameron, 122-1074. 


3904. Local modifications as to clerk’s fees. For the probate of a short-form 
lien bond, or lien bond and chattel mortgage combined, the clerk shall receive 
ten cents in the following counties: Alamance, Alleghany, Ashe, Beaufort, 
Bladen, Brunswick, Buncombe, Burke, Carteret, Caswell, Catawba, Chatham, 
Chowan, Cleveland, Columbus, Craven, Cumberland, Davie, Duplin, Durham, 
Edgecombe, Forsyth, Gaston, Gates, Granville, Greene, Harnett, Iredell, John- 
ston, Jones, Lenoir, Lincoln, Martin, McDowell, Mecklenburg, Moore, Nash, 
New Hanover, Onslow, Pamlico, Pender, Perquimans, Person, Pitt, Polk, Rich- 
mond, Robeson, Rockingham, Rowan, Rutherford, Sampson, Union, Vance, War- 
ren, Washington, Watauga, Wayne, Wilson. 

Revers. 2 don GOCE li LOO Cr OO2Zr RE IGS LOL acm S22 


In Anson, this fee is twenty cents. 
1225 D by ARH ls Hototar 22 


In Bertie county the clerk of the superior court shall collect the sum of fifteen ° 
cents for each crop lien or lien bond probated by him for registration in Bertie 
county, including all services connected therewith. 

#2 15311915, 1c 1.63: 


In Forsyth county the clerk shall receive fifteen cents for the probate of a 
deed or other writing, acknowledged by the signers or makers, including all 
except married women who acknowledge at the same time, with the certificate 
thereof. He shall also receive fifteen cents for the probate of a deed or other 
writing, proved by a witness, including the certificate. 

Pe eons mem G26: 


In Jackson county, in addition to the fees now allowed by law, the clerk shall 
receive the sum of five dollars for writing up the minutes of each day’s session of 
the superior court of the county, to be paid by the county. 

Je. 1G, aieales, ey Insy2. 


In Robeson county the board of county commissioners may make an allow- 
ance to the clerk of the superior court for keeping the records of the court and 
transcribing the minutes, to be paid out of the general county fund. 

Rev., s. 2773. 

For fees in Guilford and Montgomery counties, see P. L. 1919, ec. 219, 384, s. 1. 


3905. Coroners. Fees of coroners shall be the samé as are or may be allowed 
sheriffs in similar cases: 

For holding an inquest over a dead body, five dollars; if necessarily engaged 
more than one day, for each additional day, five dollars. 

For burying a pauper over whom an inquest has been held, all necessary and 
actual expenses, to be approved by the board of county commissioners, and paid 
by the county. 
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It is the duty of every coroner, where he or any juryman deems it necessary to 
the better investigation of the cause or manner of death, to summon a physician 
or surgeon, who shall be paid for his attendance and services ten dollars, and such 
further sum as the commissioners of the county may deem reasonable. 

Rey., s. 2775; Code, s. 3743; 1903, c. 781. 


For coroners’ fees in counties noted, see acts cited: 
Buncombe, Rev., 2775; P. L. 1911, c. 556. 
Brunswick and New Hanover, P. L. 1917, c. 680. 


3906. Register of deeds. The register of deeds shall be allowed, while and when 
acting as clerk to the board of commissioners, such per diem as such board may 
respectively allow, not exceeding two dollars; and shall be allowed the following 
fees for his services as register of deeds: 

For registering any deed or other writing authorized to be registered by them, 
with certificate of probate or acknowledgment and private examination of a 
married woman, containing not more than three copy-sheets, eighty cents; and 
for every additional copy-sheet, ten cents. 

Registering chattel mortgage, statutory form, twenty cents. 

For comparing and certifying a copy of any instrument filed for registration, 
when the copy is furnished by the party filing the instrument for registration 
‘and at the time of filing, one dollar. 

For a copy of any record or any paper in their offices, like fees as for regis- 
tering the same. 

For issuing each notice required by the county commissioners, including sub- 
penas for witnesses, fifteen cents. This shall not include county orders on the 
treasury. 

Recording and issuing each order of commissioners, ten cents. Where a 
standing order is made for the payment of money, monthly or otherwise, there 
shall be charged but one fee therefor. 

Making out original tax list, two cents for each name thereon; for each name 
on each copy required to be made, two cents. 

Issuing marriage license, one dollar. 

For transcript and certificate of limited partnership, fifty cents. 

For recording the election returns from the various voting precincts, ten cents 
per copy-sheet, to be paid by the county. 

For attaching and indexing subdivisions or plats now allowed by law to be 
registered, fifty cents; for transcribing and indexing subdivisions and plats, 
seventy-five cents. If such subdivision or plat contains more than three lots or 
tracts of land, the register of deeds shall be entitled to charge twenty-five cents 
for transcribing each and every lot or tract of land in excess of three that is con- 
tained in such plat or subdivision, but in no ease shall the fees exceed five dollars 
for transcribing and indexing such plat or subdivison. 


Rev., s. 2776; Code, ss. 710, 3109, 3751; 1887, c. 288; 1891, c. 324; 1897, ce. 27, 68; 1899, 
c@. 1%, 7s..2 7 1899, ¢. 247, s..3:21899, con 2615302,257 Sia 23 re L90L C2945 1903 Ree ole Loues 
(Coy PPA, PAP, Sue ala wes feiss SS, 

In many counties the register of deeds has been put upon a salary basis. 


For fees in relation to strays, see Strays. 

For registering affidavits of sales for taxes, see section 8029. 

For short form of lien bond, see section 2490. 

Register of deeds can demand his fees in advance: Cunninggim v. Peterson, 109-33. 
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3907. Local modifications as to fees of registers of deeds. The register of deeds 
shall receive for registering short form of lien bond, or lien bond and chattel 
mortgage combined, fifty cents in the counties of Davidson, Halifax, North- 
ampton, Scotland, Union, Vance, Warren and Wayne; thirty cents in the 
counties of Alamance, Alleghany, Anson, Ashe, Beaufort, Bladen, Brunswick, 
Buncombe, Burke, Carteret, Caswell, Catawba, Chowan, Craven, Cumberland, 
Davie, Duplin, Durham, Edgecombe, Forsyth, Gaston, Gates, Granville, Har- 
nett, Hertford, Jones, Lenoir, Lincoln, Martin, McDowell, Moore, New Hanover, 
Onslow, Pamlico, Pender, Perquimans, Person, Pitt, Polk, Richmond, Robeson, 
Rockingham, Rowan, Rutherford, Sampson, Washington, Watauga and Wilson; 
twenty cents in the counties of Chatham, Columbus, Cleveland, Iredell, John- 
ston and Mecklenburg. 

Rey. se 2uco 1907, cer421 636" (17 3 1909" ceh 23, 032 5 By le 19135'c7 49 > Ps Li) 1917, e282: 


In Alexander county the board of county commissioners are authorized and 
empowered to pay the register of deeds the sum of one cent each per name for 
indexing births and deaths in said county. Likewise in Cleveland county. 

12 1b, TOE PU ep, IAG GU eRE 


In Catawba county the register of deeds shall be allowed as a fee for his 
services for registering any deed of trust, in which real property is conveyed to 
a trustee to secure a loan from a building and loan association, the sum of 
eighty cents. 

1909, e. 43. 


In Forsyth county the register shall receive for registering any deed or other 
writing authorized to be registered, with certificate of probate or acknowledg- 
ment and private examination of a married woman, containing not more than 
three copy-sheets, sixty-five cents; and for every additional copy-sheet, ten cents: 
Provided, that the registration of any deed of trust shall not cost more than one 
dollar and ten cents, where the same does not contain more than four copy- 
sheets, and for every additional copy-sheet, ten cents each. 

Rey., s. 2776; P. L. 1918, ¢c. 626; P. L. Hx. Sess. 1913, c. 177. 


In Jackson county the register shall, for his service in acting as clerk of the 
board of commissioners, for recording minutes, and doing other clerical work 
for or under the direction of the board of commissioners, receive three dollars 
per day, to be paid by the county. 

Pm: LOTS Cals?) 


In Tyrrell county the register shall receive for canceling mortgages, deeds of 
trust or instruments intended to secure the payment of money, fifteen cents. 
1909, c. 780. 


In Union county the county commissioners may revise the fees and commis- 
sions which may be charged by the register of deeds, and may fix all such fees 
and commissions at such amounts and rates as in their judgment will give the 
register of deeds and his deputies and assistants reasonable compensation. The 
fees and commissions so fixed shall be the legal fees chargeable by and payable 
to the register of deeds. 


P. L. 1917, c. 366. 
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In Gates county the register of deeds shall receive for canceling of a mortgage 
or deed of trust, ten cents. 
PEL Lolo ser: 


In Wake county the register of deeds shall charge and receive the following 
fees for registration of the papers herein mentioned, to wit: For registering lien 
bond, fifty cents; for registering short form of chattel mortgage provided for 
securing a sum not exceeding three hunderd dollars, thirty cents; for registering 
short form of agricultural lien and chattel mortgage for advances, thirty cents; 
for registering short form of crop lien to secure advances and chattel mortgage 
to secure preéxisting debt, and to give additional security to the hen, thirty 
cents; for registering short-form notes given for the purchase price of personal 
property or combining also a conveyance of the property or other additional 
property as security, and retaining title to the property sold, twenty cents. 

By Ea 915,.ei383 


In Yadkin county the fees for recording chattel mortgages, crop liens, condi- 
tional sales, ete., shall be twenty cents for the first two copy-sheets or fraction 
thereof and ten cents for each additional copy-sheet or fraction thereof. 

Po tea Sia es 414. 


3908. Sheriffs. Sheriffs shall be allowed the following fees and expenses, and 
no other, namely: 

Executing summons or any other writ or notice, sixty cents; but the board of 
county commissioners may fix a less sum than sixty cents, but not less than thirty 
cents, for the service of each road order. 

Arrest of a defendant in a civil action and taking bail, including attendance 
to justify, and all services connected therewith, one dollar. 

Arrest of a person indicted, including all services connected with the taking 
and justification of bail, one dollar. 

Imprisonment of any person in a civil or criminal action, thirty cents; and 
release from prison, thirty cents. 

Executing subpcena on a witness, thirty cents. 

Conveying a prisoner to jail to another county, ten cents per mile. 

For prisoner’s guard, if any necessary, and approved by the county commis- 
sioners, going and returning, per mile for each, five cents. 

Expense of guard and all other expenses of conveying prisoner to jail, or 
from one jail to another for any purpose, or to any place of punishment, or to 
appear before a court or justice of the peace in another county, or in going to 
another county for a prisoner, to be taxed in the bill of costs and allowed by the 
board of commissioners of the county in which the criminal proceedings were 
instituted. 

For allotment of widow’s year’s allowance, one dollar. 

In claim and delivery for serving the original papers in each ease, sixty cents, 
and for taking the property claimed, one dollar, with the actual cost of keeping 
the same until discharged by law, to be paid on the affidavit of the returning 
officer. 

For conveying prisoners to the penitentiary, two dollars per day and actual 
necessary expenses; also one dollar a day and actual necessary expenses for each 
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guard, not to exceed one guard for every three prisoners, as the sheriff upon 
affidavit before the clerk of the superior court of his county shall swear to be 
necessary for the safe conveyance of the convicts, to be paid by the state treas- 
urer upon the warrant of the auditor, out of any money in the treasury not 
otherwise appropriated. The sheriff shall file with the auditor the affidavit 
above mentioned, together with a fully itemized account, to be sworn to before 
the auditor, showing the number of days requisite for coming and returning and 
the actual expense of conveying said convicts and the guard necessary for their 
safe-keeping, and if the auditor approves said account, he shall issue his warrant 
on the treasurer for the amount thereof. 

Providing prisoners in county jail with suitable beds, bed-clothing, other 
clothing and fuel, and keeping the prison and grounds cleanly, whatever sum 
shall be allowed by the commissioners of the county. 

Collecting fine and costs from convict, two and a half per cent on the amount 
collected. 

Collecting executions for money in civil actions, two and a half per cent on 
the amount collected; and the like commissions for all moneys which may be paid 
to the plaintiff by the defendant while the execution is in the hands of the 
sheriff. 

Advertising a sale of property under execution at each public place required, 
fifteen cents. 

Seizing specific property under order of a court, or executing any other order 
of a court or judge, not specially provided for, to be allowed by the judge or 
court. 

Taking any bond or undertaking, including furnishing the blanks, fifty cents. 

The actual expense of keeping all property seized under process or order of 
court, to be allowed by the court on the affidavit of the officer in charge. 

A capital execution, ten dollars, and actual expense of burying the body. 

Summoning a grand or petit jury, for each man summoned, thirty cents, and > 
ten cents for each person summoned on the special venire. 

For serving any writ or other process with the aid of the county, the usual fee 
of one dollar, and the expense necessarily incurred thereby, to be adjudged by 
the county commissioners, and taxed as other costs. 

All just fees paid to any printer for any advertisement required by law to be 
printed. 

Bringing up a prisoner upon habeas corpus, to testify or answer to any court 
or before any judge, one dollar, and all actual and necessary expenses for such 
services, and ten cents per mile by the route most usually traveled, and all 
expenses for any guard actually employed and necessary. 

For summoning and qualifying appraisers, and for performing all duties in 
laying off homesteads and personal property exemptions, or either, two dollars, 
to be included in the bill of costs. 

For levying an attachment, one dollar. 

For attendance to qualify jurors to lay off dower, or commissioners to lay off 
year’s allowance, one dollar; and for attendance, to qualify commissioners for 
any other purpose, seventy-five cents. 

Executing a deed for land or any interest in land sold under execution, one 
dollar, to be paid by the purchaser. 
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Service of writ of ejectment, one dollar. 

For every execution, either in civil or criminal eases, fifty cents. 

Whenever any precept or process shall be directed to the sheriff of any adjoin- 
ing county, to be served out of his county, such sheriff shall have for such sery- 
ice not only the fees allowed by law, but a further compensation of five cents for 
every mile of travel going to and returning from service of such precept or 
process: Provided, that whenever any execution of five hundred dollars or 
upwards shall be directed to the sheriff of an adjoining county, under this chap- 
ter, such sheriff shall not be allowed mileage, but only the commissions to which 
he shall be entitled. 

Rev., s. 2777; Code, ss. 931, 2135, 2089, 2090, 3752; 1885, c. 262; 1891, cc. 112, 143; 1903, 
CH541 3) 1901 e464 RACH. A027, S52 RACay Gy sly S.O6%; 1822567 1132: 

For serving process from corporation commission, see Corporation Commission, art. 6. 

For sheriff's compensation for duties connected with collection of taxes, see Taxation, 
art. 13: 

In many counties the sheriff has been put upon a salary basis. 

For serving notice of garnishment for taxes, twenty-five cents, see section 8004. 

For sales for taxes, see section 8009. 

For making memorandum of redemption of land sold for taxes, see section 8038. 

As to costs in laying off homestead and exemption, see section 1251. 

The action against a creditor for jail fees of an insolvent debtor due the jailer cannot be 
maintained by the sheriff as the jailer’s principal: Bunting v. MeIlhenny, 61-579. 

An order by a judge for the county commissioners to pay sheriff for attendance upon court 
is void: Griffith v. Comrs., 71-340. 

Lien exists in favor of sheriff for his fees, he having right to retain costs out of amount col- 
lected in execution, and no compromise between debtor and creditor can affect his remedy: 
Long v. Walker, 105-90. 

Unless his fees are paid or tendered, sheriff is not bound to execute process: Lute v. Reilly, 
65-20; Taylor v. Rhyne, 65-530; Johnson v. Kenneday, 70-435; Jones v. Gupton, 65-48—but 
he must, nevertheless, make a return of the process: Ibid. Sheriff is not compelled to lay off 
homestead or personal property exemption before fees for such service are tendered or paid: 

_ Whitmore v. Hyatt, 175-117; Vanoy v. Haymore, 71-128; MeCanless vy. Flinchum, 98-358— 
nor to sell excess unless fees are advanced, Taylor v. Rhyne, 65-530. 

A sheriff is not entitled to any extra compensation beyond his fee for executing a ‘‘writ of 
ejectment’’ or a ‘‘writ of possession’’: Allen vy. Spoon, 72-369. Law makes no provision for 
paying sheriffs for services in summoning tales jurors: Bryan v. Comrs., 84-105. 

Under this section sheriff holding execution is entitled to commissions on amount paid to 
plaintiff by defendant, as held in Maxwell v. Maxwell, 70-268, and changing the ruling in 
Dawson vy. Graffin, 84-100. 

While office of sheriff is constitutional one, yet regulation of his fees is within control of 
legislature, and same may be reduced during term of the incumbent: Comrs. vy. Stedman, 141- 
448—or place the office on a salary basis, Mills v. Deaton, 170-386. 


3909. Local modifications as to fees of sheriffs. The sheriff of Hyde county 
shall be allowed the sum of two dollars for serving all warrants or capiases or 
other criminal processes on the waters of Pamlico sound or on the waters of any 
bay in Hyde county. Whenever such sheriff is compelled to go by boat or vessel . 
a distance of more than two miles from any shore or landing in Hyde and of 
Dare county to serve any civil process upon the waters of Pamlico sound and 
waters of Dare county or any bay in Hyde county, such sheriff, in addition 
to the fee prescribed by law for serving such process, may add the expense of 
hiring such boat or vessel, which cost or expense shall be taxed by the clerk of 
the superior court of the county from which such process issued in the bill of 
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eosts in the action in which such process issued. Sheriffs and constables of 
Hyde and Carteret counties shall receive three dollars for every process exe- 
euted on board of any boat or vessel lying in the waters between Ocracoke 
island, Hyde county, and Portsmouth in Carteret county. 

IR@Y.., Sep2il Uli tC. 


The sheriff of Dare county shall be allowed his actual traveling expenses 
incurred by him in serving warrants, capiases or other criminal processes on the 
waters of Dare county or at any point in Dare county across the water. 

1909, c. 527. 


For every illicit distillery seized as required by law the sheriffs of Haywood, 
Lincoln, Pitt and Transylvania counties shall receive the sum of twenty dollars, 
and in Madison county thirty dollars, which shall be allowed by the commis- 
sioners of the county in which the seizure was made. 

Hx. Sess: 1908, s. 97; P. L. 1919, ¢. 30. 


For each person summoned on a special venire the sheriff of Robeson county 
shall receive thirty cents; but not for a special venire ordered to be summoned 
from the bystanders, in which ease he shall receive ten cents for each person so 
summoned, 

1909, ¢. 317. 

For sheriff’s fees in Greene county, see P. L. 1919, ¢c. 3138. 


3910. County treasurer. The county treasurer shall receive as compensation 
in full for all services required of him such a sum, not exceeding one-half of 
one per cent on moneys received and not exceeding two and a half per cent on 
moneys disbursed by him, as the board of commissioners of the county may allow. 
As treasurer of the county school fund he shall receive such sum as the board of 
education may allow him, not exceeding two per cent on disbursements; and 
the said commissions shall be paid only upon the order of the county board of 
education, signed by the chairman and secretary, and the county board of edu- 
cation is hereby forbidden to sign any such order until the treasurer shall have 
made all reports and kept all such accounts required by law in the form and 
manner prescribed: Provided, that said treasurer shall be allowed no commission 
or compensation for receipts and disbursements of any loan or loans made to the 
county by the state board of education out of the state literary fund for the 
building of schoolhouses: Provided, that in counties where the treasurer’s total 
compensation cannot exceed two hundred and fifty dollars per annum the treas- 
urer may be allowed, in the discretion of the board of county commissioners and 
of the board of education, as to the school fund, a sum not exceeding two and 
one-half per cent on his receipts and not exceeding two and one-half per cent on 
his disbursements of all funds handled by him; but the compensation allowed by 
virtue of the provisions of this last proviso shall not be operative to give a total 
compensation in excess of two hundred and fifty dollars per annum to such 
treasurers. 

Rey., s. 2778; Code, s. 770; 1899, c. 233; 1909, c. 577; 1918, c. 144; 1919, c. 254, s, 9. 


For special commission allowed treasurer in Martin county, see 1905, c. 352. 
In many counties the treasurer has been put upon a salary basis. 
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Every county treasurer is entitled to compensation for his labor and responsibility, in no 
case less than two and one-half per cent per annum on the amount collected, where it cannot 
exceed $250: Koonce v. Comrs., 106-192—and if commissioners refuse to consider his claim, 
the proper remedy is by mandamus to compel action on the subject, Ibid. 


3911. County superintendent of public instruction. The salary of the county 
superintendent of schools shall be fixed by the county board of education. It 
shall not be less than three dollars per day while engaged in the service of the 
public schools. The county board of education may fix an annual salary not to 
exceed four per cent of the disbursements for schools under his supervision. 
The county board of education of any county whose total school fund exceeds 
fifteen thousand dollars may employ a county superintendent for all of his time 
at such salary as may be fixed by said board. 

Reyv., s. 2782; 1901, c. 4, s. 44; 1908, c. 485,.s. 19; 1909, c. 525. 


3912. County board of education. The members of the county board of edu- 
cation shall receive three dollars per diem and five cents a mile to and from 
their respective places of meeting. 

Rev., s. 2786; 1901, ¢. 4, s. 27; 1915, ¢. 236, s. 2. 


For local variations in counties noted, see acts cited: 
Buncombe, P. L. 1919, e. 232. 
Chatham, P. L. 1919, c. 152. 
Durham, 1909, c. 545. 
Guilford, 1909, c. 841; P. L. 1913, ec. 810. 
Robeson, PB. Li. 1913, ¢. 526. 


3913. County board of pensions. Each member of the county board of pen- 
sions shall be entitled to two dollars a day, not exceeding three days in any year, 
when attending the annual meeting of said board, the said compensation to be 
paid by the county treasurer on the order of the board of county commissioners. 

Revius) 278386619034 ch273, tse 49: 


3914. County standard-keeper. Standard-keepers shall be entitled to receive 
the following fees, and no other, namely: for examining and adjusting a pair of 
steelyards, twenty-five cents; every weight of half’ a pound and upwards, five 
cents; every set of weights below half a pound, including one piece of each 
denomination, five cents; for a yardstick, or other measure of cloth, five cents; 
every bushel, half-bushel, peck or other measure used in measuring grain, meal or 
salt, ten cents; each measure for liquors or wines, three cents, and for extra work 
on bushel and half-bushel measures a sum not exceeding twenty-five cents in any 
one case; and for every surveyor’s chain, fifty cents. 


Reyv., s. 2780; Code, s. 3753 ; 1889, c. 406; R. C., ce. 102, s. 37; 1870-1, c. 139, s. 3; 1874-5, 
(x BOK 


For compensation of state standard-keeper, see chapter Weights and Measures. 


3915. Finance committee. The members of the finance committee shall each 
receive such compensation for the performance of his duties as the board of com- 
missioners may allow, not exceeding three dollars per day; but they shall not be 
paid for more than ten days in any one year. 

Rev., s. 2781; Code, s. 763; 1871-2, c 71, s. 5; 1873-4, c. 107. 

County commissioners may employ.an expert to examine the books of the county officers: 
Wilson v. Holding, 170-352. 
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3916. Committee to examine treasurer’s books. The board of commissioners 
shall allow to the committee who examine the books and moneys of the treasurer 
the same pay per diem that is received by a member of the board, not to exceed 
pay for one day’s service for each examination. 

Rev., s. 2779; Code, s. 774; 1879, ¢. 33. 

County commissioners may employ expert to examine treasurer’s books, and pay him reason- 
able compensation: Wilson v. Holding, 170-352. 


3917. Election officers. The registrar shall receive three cents for each name 
registered in the new registration when ordered, and thereafter in the revision 
of the registration book he shall receive one cent for each name copied from the 
original registration book. Each chairman of the county board of elections 
shall be allowed three dollars per day for the time actually employed, and five 
cents per mile for distance traveled, for making the returns for senators, and each 
sheriff shall receive thirty cents for each notice he is required to serve under the 
law providing for holding elections. The compensation allowed officers shall be 
paid by the county treasurer after being audited by the board of county commis- 
sioners. Clerks and registers of deeds shall also be allowed the usual registra- 
tion fees for recording the election returns, to be paid by the county. The 
board of state canvassers may employ two clerks at a compensation of four dol- 
lars each per day, during the session of the board of state canvassers. The mem- 
bers of the county board of elections shall each be allowed three dollars per day 
for each day they may be actually employed in the performance of their duties. 
The registrars and judges of election shall be entitled to such compensation as 
may be fixed by the board of commissioners of their county, not to exceed three 
dollars each for holding the election. The election constables or bailiffs shall be 
entitled to three dollars per day each; and the registrar or judge of election, who 
shall act as returning officer, shall be allowed three dollars, payable out of the 
eounty treasury: Provided, that the registrars shall receive, in addition to the 
compensation herein allowed for each name registered, the sum of three dollars 
per day for each Saturday during the period of registration, and on which they 
attend at the several polling places for the purpose of registering voters or 
receiving and hearing challenges: Provided further, that in addition to the com- 
pensation herein allowed the several election officers it shall be lawful for the 
county commissioners to pay to the several members of the county board of 
elections and also to the several registrars such additional compensation as may 
be by them considered just and fair. 

Rev., s. 2784; 1901, c. 89, s. 62; 1905, c. 484; 1907, c. 760; 1919, c. 61. 


3918. County commissioners. Except where otherwise provided by law, each 
county commissioner shall receive for his services and expenses in attending the 
meetings of the board not exceeding two dollars per day, as a majority of the 
board may fix upon, and they may be allowed mileage to and from their respect- 
ive places of meeting, not to exceed five cents per mile. 

Rey., s. 2785; Code, s. 709; 1907, c. 500. 

A member of the board of county commissioners cannot recover for extra services rendered: 


Davidson y. Guilford, 152-436. 
County commissioners are only entitled to mileage for distance by usual route traveled to 
attend such meetings of board as statute has prescribed, and returning from such meeting; 
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they cannot charge mileage for each day, although they may actually returm to their homes at 
close of each day of meeting: State v. Norris, 111-652. 

Where county commissioners audited accounts in favor of its members for mileage, to which 
they were not entitled, and under advice and without any corrupt or fraudulent motive: Held, 
that they were not indictable: Ibid. 


For local laws as to pay of county commissioners in the counties listed below, see the 
acts referred to. 
Alamance, P. L. 1919, ¢c. 109. 
Mere 18, iby, il, @, Wssils Jee Ib, wihlass, , 1PaL 
Avery, PB. li. 1915, ¢. 231: 
Beaufort, 1907, ec. 351. 
Bertie ge. me 1GiSM Caos. 
Bladen, P. lL. 1913, c. 756. 
Brunswick, Rev., s. 2785; 1907, c. 974. 
Buncombe, 1907, ec. 942; P. L. 1911, ce. 308; P. L. 1915, c. 794. 
Burke, P. L. 1911, e. 349. 
Cabarrus, P. L. 1919, c. 71. 
Camden, P. L. 1919, ec. 156. 
Caswell, 1909, ec. 370; P. L. 1911, c. 191. 
Catawba lato Mie w oo lela 91S Om Ooe. 
Chatham, P. L. 1919, ec. 152. 
Cherokee, P. L. 1911, ec. 306. 
Clay, By 1919; cs; 
Cleveland, 1907, c. 907. 
Columbus, P:'L. 1911, ¢. 307; P. L. 1913; ¢. 529. 
Craven, Rey., s. 2785; P. L. 1919, c. 470. 
Cumberland, P. L. 1911, ec. 118. 
Currituck, Rev., s. 2785. 
Dare, P. L. 1919, c. 110. 
Davidson, P. L. 1911, c. 511; P. L. 19138, c. 485. 
Davie, P. L. 1919, c. 528. 
Duplin, P. L. 1917, ce. 472; P. L, 1919, ec. 480. 
Durham Pale 1O19 FeyeLG: ; 
Edgecombe, 1907. c. 561. 
Forsyth, P. L. 1911, c. 690. 
Krankdin; bali aloe res 33s: 
Gaston, 1907, c. 904; P. L. 1911, c. 152. 
Gates, P. L. 1919, c. 29. 
Graham, P. L. 1919, ¢c. 77. 
Granville, Rev., s. 2785; 1909, c. 646; P. L. 1911, c. 350; P. L. 1919, ec. 102. 
Greene, P. L. 1915, ¢c. 539. 
Guilford, 1907, c. 13; P. L. 1911, c. 190; P. L. 1918, c. 810; P. L. 1919, ¢. 101. 
Hahitax, 2 ee lolie ey 649s lel Ola. Cute: 
Harnett, P. L. 1919, ec. 228. 
Haywood, 1909, ec. 228; P. L. 1918, c. 755; P. L. Hx. Sess. 1913, ec. 227. 
Henderson, P. L, 1919, c. 269. 
Ever ttord eee O lem 2s bee laa Olle COA camel os 
Hoke, P. L. 1911, c. 741. 
Hyde, 1907, c. 394; P. L. 1917, c. 159. 
Iredell, P. L. 1913, ce. 401. 
Jackson, P. L. 1911, ec. 419. 
Johnston, Rev., s. 2785; P. L. 1919, ec. 153. 
Jones, P. L. 1919, ce. 249. 
Hincolny Py. 1919; es: 
McDowell, 1907, c. 182; P. L. 1917, c. 242; P. L. 1919, ec. 180. 
Macon, P. L. 1919, ec. 15. 
Madison, 1907, ¢c. 651. 
Martin, P. L. 1919, ec. 120. 
Mecklenburg, Rev., s. 2785; P. L. 1919, ec. 544. 
Mitchell, 1909, ¢. 254. 
Montgomery, P. L. 1911, ce. 63. 
Moore, P. L. 1915, ¢. 282. 
Nash, P. L. 1911, ce. 665. 
New Hanover, P. L. 1913, ¢. 2938. 
Northampton, Rey., s. 2785. 
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Onslow, Rey., s. 2785; 1909, c. 476; 1909, c. 606. 
Orange, 1907, c. 536. 

Pamlico, P. L. 1918, ec. 6385. 

Pasquotank, P. L. 1911, ce. 352; P. L. 1913, c. 485; P. L. 1915, ¢. 25. 
Pender, 1909, ¢. 685. 

Perquimans, P. L. 1919, c. 461. 

Person, P. L. 1915, ec. 4. 

Pitt, P. L. 1911, c. 98. 

Polk, P. L, 1919, .c. 96. 

Richmond, 1909, ec. 101. 

Robeson, P. L. 1919, ¢. 1338. 

Rockingham, 1907, c. 448; P. L. Ex. Sess. 1918, ¢c. 231. 
Rowan, P. Ll. 1915, ¢. 612. 

Rutherford, 1907, ¢. 737. 

Sampson, P. L. 1913, ec. 279. 

Scotland, P. L. 1917, ec. 190. 

Stanlyabe al OL coats 

Stokes, P. L. 1911, ce. 45. 

Swain, P. L. 1917, c. 210. 

IM RsTNS ARNEL, 124 dbs Ike, WaPo 12% Ibi, Tales eta 
Union, P. L. 1919, ec. 224. 

Vance, P. L. 1911, c. 474. 

Wake, 1909, c. 573. 

Warren, P. L. 1918, c. 485. 

Watauga, P. L. 1913, ec. 485. 

Wayne, P. L. 1915, c. 522; P. L. 1919, c. 428. 
Wilkes, P. L. 1918, ce. 414; P. L. 19138, ¢. 485. 
Wilson, P, L. 1919, ec. 115. 

Malishn, 12) Ibs qPNes we, Syal. 

Yancey, Rey., s. 2785; 1909, c. 384. 


3919. Fees of jailers. Jailers shall receive, for furnishing prisoner with fuel, 
one pound of wholesome bread, one pound of good roasted or boiled flesh, and a 
sufficient quantity of water, with every necessary attendance, a sum not exceed- 
ing fifty cents per day, unless the board of commissioners of the county shall 
_deem it expedient to increase the fees, which it may do provided such increase 
shall not exceed fifty per cent on the “Ai: sum. 

Rev., s. 2799; Code, s. 3746; R. C., c. 102, s. 38; 1878, c. 87; 1919, c. 118, 


3920. Fees of entry-taker. Hntry-takers shall receive the following fees, and 
no other, namely: For an entry, including all services, forty cents; issuing each 
duplicate warrant, when thereto required, twenty-five cents; for posting and 
advertising, the applicant shall pay the entry-taker one dollar, and the costs 
of the newspaper advertisement. 

Rey., s. 2801; Code, ss. 2765, 3744; R. C., ec. 102, s. 832; 1870-1, c. 139, s. 3; 1903, c. 272, s. 3. 


3921. Fees of surveyors and chain-carriers. Surveyors appointed by courts 
to survey any lands the boundaries of which may come in question in any suit 
or proceeding pending therein, or called upon by the commissioners to assist in 
surveying and dividing the lands of intestates or others, held in common, shall 
receive the following fees, and no other, namely: For every survey on an entry 
containing three hundred acres or less, one dollar and sixty cents, and for every 
hundred more than that quantity, forty cents; for surveying lands in dispute, 
by order of court, traveling to and from the place, and performing the duty, 
two dollars per day, or such greater sum as the court may allow; for assisting 
in surveying and dividing the lands of intestates, or others, held in common, 
when called upon by the commissioners appointed to make partition, or in laying 
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off dower, traveling to and from the place, and performing the duty, two 
dollars per day. For assisting in surveying and allotting the homestead exemp- 
tion of any person when summoned to do so by the sheriff or other lawful officer, 
for traveling to and from the place and performing the duty, two dollars per 
day, which shall be taxed in the bill of costs. In all surveys made by order of 
the court, the chain-carriers shall be allowed such compensation as the court 
may determine, not exceeding one dollar each per day; and in matters of dis- 
puted boundary, which may come in question, in any suit, the court may make 
to the surveyor such allowance for plots as it may deem reasonable, which, with 
the allowance to chain-carriers, shall be taxed as costs. 
Rey., s. 2802; Code, s. 3754; 1893, c. 58, s. 2; 1905, cc. 182, 263. 


For fees for registering surveys, see State Lands, section 7573. 
For local laws regulating surveyors’ fees in counties noted, see acts cited. 
Anson, 1907, ec. 715. 
Edgecombe, Montgomery and Nash, 1909, c. 7388; P. L. 1911, ce. 423. 
Lee, P. L: 1917, c¢. 198. 
Randolph, P. L. 1919, ce. 347. 
Richmond, P. L. 19138, ec. 516. 
Robeson, P. L. 1917, c. 79. 
Wayne, P. L. 1919, ec. 311. 
Wilson, P. L. 1918, c. 136. 
Brunswick, Catawba, Cleveland, McDowell, Mitchell, Rowan, Stokes and Wayne, Rev., 
S87 2802 Pele 1 Ol Cer 264 bola ee a1 Olas CCy Oli oc ea ue Lok Os COU (emia te 
1917, c. 558. 


Art. 8. Townsurp OFFICERS 


3922. Constable. Constables shall be allowed the same fees as sheriffs. 
Rev., s. 2787; Code, s. 3742; 18838, c. 108. 
For fees in Pitt and Halifax, see P. L. 1917, c. 652. 


3923. Justices of the peace. That justices of the peace shall receive the fol-. 
lowing fees, and none other: For attachment with one defendant, twenty-five 
cents, and if more than one defendant, ten cents for each additional defendant ; 
transcript of judgment, ten cents; summons, twenty cents, if more than one 
defendant in the same case, for each additional defendant, ten cents; subpcena 
for each witness, ten cents; trial when issues are joined, seventy-five cents, and 
if no issues are joined, then a fee of forty cents for trial and judgment; taking 
an affidavit, bond or undertaking, or for an order of publication, or an order to 
seize property, twenty-five cents; for jury trial and entering verdict, seventy- 
five cents; execution, twenty-five cents; renewal of execution, ten cents; return 
to an appeal, thirty cents; order of arrest in civil actions, twenty-five cents; war- 
rant of arrest in criminal and bastardy cases, including affidavit or complaint, 
fifty cents; warrant of commitment, twenty-five cents; taking depositions on 
order or commission, per one hundred words, ten cents; garnishment for taxes, 
and making necessary return and certificate of same, twenty-five cents; for 
hearing petition for widow’s year’s allowance, issuing notice to commissioners 
and allotting the same, one dollar; for filing and docketing laborers’ liens, fifty 
cents; probate of a deed or other writing proved by a witness, including the 
certificate, twenty-five cents; probate of a deed or other writing executed by a 
married woman, proper acknowledgment and private examination, with the 
certificate thereof, twenty-five cents; probate of a deed or other writing acknowl- 
edged by the signers or makers, including all except married women who acknowl- 
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edge at the same time, with the certificate thereof, twenty-five cents; probating 
chattel mortgage, including the certificate, ten cents; for issuing all papers and 
copies thereof in an action for claim and delivery, and the trial of the same, if 
issues are joined, when there is one defendant, one dollar and fifty cents, and if 
more than one defendant in action, fifty cents for each additional defendant, 
and ten cents for each subpcena issued in said cause, and twenty-five cents for 
taking the replevy bond, when one is given: Provided, that when the trial of 
such a cause shall have been removed from before the justice of the peace issuing 
the said papers, the justice of the peace sitting in trial of such cause shall receive 
fifty cents of the above costs for such trial and judgment. 


Rev., s. 2788; Code, ss. 2185, 3748; 1870-1, c. 180, s. 9; 1883, c. 368; 1885, c. 86; 1908, 
ec. 225; 1907, c. 967; 1917, c. 260. 


For justices’ fees in Caswell, Forsyth, Gaston, Guilford, and Rockingham, see P. L. 
1919, c. 129. As for Rowan, see P. L. 1919, ec. 154; for Guilford, see P. L. 1919, ec. 129. 


One who is both recorder of a city recorder’s court and a justice of the peace is presumed, 
in hearing a warrant made returnable before him by another justice and in binding over the 
accused, to have acted as a justice, and so to be entitled to his fees: State v. Lord, 145-479. 


Art. 9. CoMMISSIONERS OF AFFIDAVITS 


3924. Commissioners of affidavits. Commissioners of affidavits, and those who 
are authorized by law to act as such, shall receive the following fees, and no 
other, namely: for an affidavit taken and certified, forty cents; affixing his 
official seal, twenty-five cents. 

Rey., s. 2796; Code, s. 3741. 

For notaries’ fees, see Notaries, c. 59, s. 3177. 

For fees of harbor masters, see section 6962. 


For fees of pilots, see sections 6974, 6977, 6979, 6991-6993. 
For publishing notice sale of land for taxes, see section 8014. 
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CHAPTER 72 


SHERIFF 


ArT. 1. THE OFFICE. 


3925. Election and term of office. 

3926. Disqualification for the office. 

3927, Sheriff may resign. 

3928. Removed for misdemeanor in office. 

3929. Vacancy filled ; duties performed by coroner. 


ArT. 2. SHERIFF’S BONDS. 
3930. Sheriff to execute three bonds. 
3931. County commissioners to take and approve bonds. 
3932. Duty of commissioners when bonds insufficient. 
3933, Liability of commissioners. 
3934. Liability of sureties. 

ArT. 3. DUTIES OF SHERIFF. 


3935. To receipt for process. 

3936. Execute process; penalty for false return. 

3937. Sufficient notice in case of amercement. 

3938. Execute summons, order or judgment. 

3939. Liability of outgoing sheriff for unexecuted process. 
3940. Payment of money collected on execution. 

3941. Deposit county tax money with treasurer. 

3942. Publish list of delinquent taxpayers. 

3948. Liability for escape under civil process, 

3944. Custody of jail. 

3945. Prevent entering jail for lynching; county liable. 
3946. Not to farm office. 

3947. Obligation taken by sheriff, payable to himself. 


Art. 1. Tuer OFricr 


3925. Election and term of office. In each county a sheriff shall be elected by 
the qualified voters thereof, as is prescribed for members of the general assembly, 
and shall hold his office for two years. 

Rey., s. 2808; Const., Art. IV, s. 24. 


There is a contract between sheriff and the state that he will discharge duties of the office, 
and it cannot be abrogated or impaired except by the consent of both parties: King v. Hunter, 
65-603; see office-holding cases under section 870. 


3926. Disqualifications for the office. No person shall be eligible to the office 
of sheriff who is not of the age of twenty-one years, and has not resided in the 
county in which he is chosen for one year immediately preceding his election, or 
who is a member of the general assembly, or practicing attorney, or who thereto- 
fore has been sheriff of such county and has failed to settle with and fully pay 
up to every officer the taxes which were due from him. 


Rey., s. 2809; Code, ss. 2067, 2068, 2069; R. C., c. 105, ss. 5, 6, 7; 1777, ce. 118, ss. 2, 4; 
TSOGMCHGOOAS. ior 1829) Caorss OF LSo0) Cro mSSaeetO:s 


As to presenting receipts for taxes collected by him as former sheriff, see under section 3931. 


3927. Sheriff may resign. Every sheriff may vacate his office by resigning the 
same to the board of county commissioners of his county; and thereupon the 
board may proceed to elect another sheriff. 

Rey: 2sLOpCodexsa207(s Re Cy) ch LOD Ss LOR Lie dS Sele LSOS Cr io2: 
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3928. Removal for misdemeanor in office. If any sheriff shall be convicted of 
a misdemeanor in office, the court may at its discretion, as a part of his punish- 
ment, remove him from office. 

Rev., 8s. 2811 7Codems. 2071; 1R..C.,-c.)105; so 11; SR S., c7:109;°s. 115 1829, ¢. 5, s. 8! 

Removal of sheriff for other causes, see Art. 2, under Offices and Public Officers. 


3929. Vacancy filled; duties performed by coroner. If any vacancy occurs in 
the office of sheriff, the coroner of the county shall execute all process directed to 
the sheriff until the first meeting of the county commissioners next succeeding 
such vacancy, when the board shall elect a sheriff to supply the vacancy for the 
residue of the term, who shall possess the same qualifications, enter into the same 
bonds, and be subject to removal, as the sheriff regularly elected. If the board 
should fail to fill such vacancy, the coroner shall continue to discharge the duties 
of sheriff until it shall be filled. 

Hev., Saco ll OodG, S220 0) hn O..Cn l00.Sad lL sR ase GC. LOOtS. lol S20 (Cause S, 

Vacancy filled in Polk county by governor, see 1909, c. 594. See section 1297 and annota- 
tions thereunder; also see section 1021. 

When sheriff’s office is vacant, commissioners may appoint for residue of term only: Worley 
v. Smith, 81-304. 

County commissioners may declare office vacant, upon insanity of sheriff, but their failure 
to do so merely authorizes coroner to perform duties of sheriff proper, but does not cast upon 
him right to collect taxes: Somers v. Comrs., 123-582. 

An act authorizing board of commissioners to appoint tax collector for county where there 
is a sheriff is unconstitutional: King v. Hunter, 65-603—but an official ascertainment of the 
insanity of a sheriff suspends him from office, and terminates agency of his deputies: Somers 
v. Comrs., 123-582—his sureties, in that event, have merely same right which they would have 
in event of sheriff’s death, that is, to collect current tax list then in his hands; and county 
commissioners on first Monday in September following are vested with power of electing tax 
collector for ensuing year, unless and until sheriff should be restored to reason, Ibid. 

Vacancy in office declared, when elected sheriff fails, upon applying to be again inducted 
into office, to show receipts for money collected by him formerly: People v. Green, 75-329— 
or fails to appear and justify or renew bonds, Ibid. 


Art. 2. Suerrirr’s Bonps 


3930. Sheriff to execute three bonds. The sheriff shall execute three several 
bonds, payable to the state of North Carolina, as follows: 

One conditioned for the collection and settlement of state taxes according to 
law, a sum not exceeding the amount of the taxes assessed upon the county for 
state purposes in the previous year. 

One conditioned for the collection and settlement of county and other local 
taxes according to law, a sum not exceeding the amount of such county and 
other local taxes for the previous year. 

The third bond, for the due execution and return of process, payment of fees 
and moneys collected, and the faithful execution of his office as sheriff, shall 
be not more than five thousand dollars, in the discretion of the board of county 
commissioners, and shall be conditioned as follows: 

The condition of the above obligation is such that, whereas the above bounden 
a ne et is elected and appointed sheriff of __-__________ County; if, therefore, 
he shall well and truly execute and due return make of all process and precepts to him 
directed, and pay and satisfy all fees and sums of money by him received or levied by 


virtue of any process into the proper office into which the same, by the tenor thereof, 
ought to be paid, or to the person to whom the same shall be due, his executors, adminis- 


1607 


3931 SHERIFF—Arrt..: 2 Ch. 72 


trators, attorneys, or agents; and in all other things well and truly and faithfully execute 
the said office of sheriff during his continuance therein, then the above obligation to be 
void; otherwise to remain in full force and effect. 

Reva Selo Code, se 20TSee Ra Oca l0D mses 8 l is CHllons Limo lom Com boaormelcmers 
c. 109% 1895,ce: 270% ssiil,22 S899, ck 2075 Sa2e 1903 1c. 12.1899 Me o4aism OZ. 


BOND REQUIRED. Local provision for sheriff’s bond in Craven county, see Rev., s. 298; 
1899, c. 207. Must be given before inducted into office: Colvard v. Comrs., 95-515; but see 
Worley v. Smith, 81-304. The legislature’s power to extend time for settlement of taxes enters 
into the terms of every bond, and sureties must take notice: Worth v. Cox, 89-44. County 
bond covers school taxes: Comrs. v. Sutton, 120-298; Tillery v. Candler, 118-888; Lindsay v. 
Dozier, 44-275. County commissioners no power to release sureties: Fidelity Co. v. Fleming, 
132-332. Bond for collection of taxes of one year cannot be construed to mean another year: 
Prince vy. MeNeill, 77-398. Ceremony of acknowledgment in open court and registration not 
essential: McLean v. Buchanan, 53-444. All bonds taken during term are cumulative: Fidelity 
Co. v. Fleming, 132-332; Dixon v. Comrs., 80-118; Pickens v. Miller, 83-543; Moore v. Boudi- 
not, 64-190; Bell v. Jasper, 37-597; Poole v. Cox, 31-69; Oats v. Bryan, 14-451. Sureties on 
bond have no right to tax books, when: Somers v. Comrs., 123-584. 


LIABILITY ON BOND. See generally under sections 354, 356, 359. Liable for seizing 
property not subject to process: Martin v. Buffaloe, 128-305; Leavering v. Smith, 115-385; 
Draper v. Buxton, 90-182—for taxes, Williamson v. Jones, 127-178; Comrs. v. White, 123-534; 
McGuire v. Williams, 123-349; Comrs. v. Wall, 117-377; Liles v. Rogers, 113-197; Worth v. 
Cox, 89-44; Vann v. Pipkin, 77-408; Comrs. v. Clarke, 73-255—for failing to lay off personal 
property exemptions, Scott v. Kenan, 94-296—only for some breach of duty specifically de- 
scribed in bond, Eaton v. Kelly, 72-110; but see State v. Bradshaw, 32-229; also, under section 
354—for costs collected and not paid to clerk, Jackson v. Maultsby, 78-174—for failure to pay 
over money collected on execution, Walters v. Moore, 90-41; Fagan v. Williamson, 53-433; 
Brooks v. Gibbs, 47-326; Ellis v. Long, 30-513—for sale of exempt property, Hobbs v. Bare- 
foot, 104-224—-for failure to collect money on execution, Erwin v. Lowrance, 64-483—for fail- 
ure to arrest defendant in arrest and bail, Jenkins v. Troutman, 52-169; Houser and Wilson 
v. Hampton, 29-333—for amercements, Hobbs v. Barefoot, 104-224; see, also, sections 3934, 
3936—for allowing debtor to escape, Mabry v. Turrentine, 30-201; Willey v. Eure, 53-320— 
for failure to apply money to proper execution, Titman v. Rhyne, 89-64—for failure to take 
proper bail bond, Evans v. Blalock, 47-377. Bond not liable for money paid sheriff on judg- 
ment when he had no execution, Mills v. Allen, 52-564—nor unless duty alleged to be unper- 
formed is set out as a condition therein, Eaton v. Kelly, 72-110. 


PROCEDURE IN ACTION ON. For summary remedy on bond, see section 355. For action 
on official bonds ‘generally, see section 354. Sheriff’s audited account is prima facie correct 
and burden is on plaintiff to show otherwise: Williamson v. Jones, 127-178; Comrs. v. White, 
123-534; Davenport v. McKee, 98-500. County commissioners proper relator in action for 
school taxes: Comrs. v. Sutton, 120-298; see, also, section 354. Demand on sheriff before suit 
for taxes not necessary: McGuire vy. Williams, 123-349; State v. McIntosh, 31-307. Copy of 
bond certified by clerk competent evidence: Erwin v. Lowrance, 64-483. Where sheriff pleads 
in action to recover taxes that he has not received proper credits: Williamson vy. Jones, 127- 
178—that tax was invalid, McGuire vy. Williams, 123-349—that he is entitled to credit for in- 
solvents, Comrs. v. Wall, 117-377—that his creditors have attached books, Ibid. Who relator 
in action on bond, see section 354. Where plaintiff in execution can sue on official or indemnity 
bond: Martin v. Buffaloe, 128-305. What amounts to plea in bar necessary to be decided be- 
fore reference: Comrs. v. White, 123-534. Where sureties plead that amercement was fraudu- 
lently obtained: State v. Woodside, 29-296—that taxes covered by their bond were used to 
pay tax covered by other bond, Liles v. Rogers, 113-197—that time for sheriff to settle was 
extended without their consent, Worth v. Cox, 89-44—that office was really vacant, sheriff 
having failed to make settlement and renew bond, Vann v. Pipkin, 77-408—that bond was never 
accepted and registered, Jenkins v. Howell, 65-61—that they are not liable for trespass of 
sheriff under color of office, State v. Brown, 33-141; State v. Long, 30-415. 


3931. County commissioners to take and approve bonds. The board of county 
commissioners in every county shall take and approve the official bonds of the 
sheriffs, which they shall cause to be registered and the originals deposited with 
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the clerk of the superior court for safe-keeping. The bonds shall be taken on the 
first Monday of December next after the election of sheriffs, but no board shall 
permit any former sheriff to give bonds for, or reénter upon the duties of the 
office, until he has produced before the board the receipt in full of every such 
officer for taxes which he has or should have collected. 

Rey., s. 2812: Code, ss. 2066. 2068; 1868, c. 20, s. 32; 1876-7, c. 276, s. 5; R. C., c. 105, s. 6; 
1806, c. 699, s. 2; 1830, c. 2880, ¢. 25, s. 2. 

The purpose of this section is to protect the public revenue and to insure its honest collec- 
tion: Hudson v. McArthur, 152-445. Commissioners cannot wantonly refuse tax bond and 
appoint tax collector: King v. Hunter, 65-603. 

While it was irregular to induct defendant into office without his giving all three required 
bonds, yet defect was cured when they were subsequently tendered and accepted: Worley v. 
Smith, 81-304. 

Board of county commissioners being required to take and approve official bonds of sheriffs, 
and being liable in damages if they knowingly accept insufficient bonds, the approval of such 
bonds is within their discretion, and courts cannot compel them to approve and receive bonds 
which they find to be insolvent or insufficient: Harrington v. King, 117-117; Burke v. Comrs., 
148-46. 

When sheriff presented to commissioners his proper certificate of election, and showed to 
them that he had accounted as former sheriff for public moneys, wherewith he was charged, 
as required by law, it at once became their duty to induct him into office according to law: 
Hampton vy. Waldrop, 104-457; Roberts v. Calvert, 98-580; Hannon v. Grizzard, 96-293. 

This section imposes no additional qualification upon eligibility to office of such sheriff-elect 
other than those required by constitution, article 6, section 1, but only prescribes an assurance 
for faithful discharge of duties of office. General assembly has authority to prescribe such 
assurances as general welfare demands, and therefore act is not unconstitutional: Lee v. 
Dunn, 73-595. 

Former sheriff must exhibit to commissioners receipt of proper officers for all public funds 
which he received, or ought to have received, during his preceding official term, before he will 
be permitted to reénter upon a new term: Colvard v. Comrs., 95-515—and the fact that he was 
able, ready and willing at time of tendering his bond to make settlement and payment of any 
liability on account of funds so received does not dispense with requirement, Ibid. 

Sheriff-elect is not entitled to be inducted into office until he tenders three bonds required, 
notwithstanding fact that at beginning of his term there is a tax collector in that county: 
Colvard v. Comrs., 95-515. 

Mandamus lies on refusal to induct sheriff into office when bonds are sufficient and other 
requirements fulfilled: Comrs. v. Sikes, 72-34. 

Ceremony of acknowledgment in open court and registration are not essential: McLean y. 
Buchanan, 53-444; Jenkins v. Howell, 65-61. 

Clerk is proper depository of sheriff’s bonds, and copy certified by him is competent evi- 
dence: Erwin v. Lowrance, 64-483. 


3932. Duty of commissioners when bonds insufficient. It shall be the duty of 
the board of county commissioners whenever they shall be of opinion that the 
bonds of the sheriff of their county are insufficient, to notify the sheriff in writ- 
ing to appear within ten days and give other and better sureties, or justify the 
sureties on his bonds; and in case such sheriff shall fail to appear on notice, or 
fail to give sufficient bonds, or to justify his bonds, it shall be the duty of the 
board to elect forthwith some suitable person in the county as sheriff for the 
unexpired term, who shall give proper and lawful bonds and be subject to like 
obligations and penalties. 

Rey., s. 2813; Code, s. 2074; 1879, c. 109, s. 2. 


See sections 326-328. 
Under article 7, section 2, of constitution, county commissioners have power to summon 
sheriff to justify or renew official bond, whenever in fact, or in their opinion, sureties have 
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become or are liable to become insolvent. And it is not only the right, but duty, of commis- 
sioners to declare office of sheriff vacant, and appoint some one for unexpired term, whenever 
incumbent thereof is found to be, on a reélection, in arrears in his settlement of public taxes, 
or when he takes no notice whatever of summons by commissioners to appear before them on 
day certain and justify or renew official bond: People v. Green, 75-329. 

Where statute requires bond from an officer for faithful discharge of duty, and new duty 
is attached to office by statute, such bond, given subsequently to latter statute, embraces new 
duty, and is a security for its performance, unless where, when new duty is attached, bond is 
required to be given specifically for its performance: State vy. Bradshaw, 32-229. 


3933. Liability of commissioners. If any board of county commissioners shall 
fail to comply in good faith with the provisions of this article, they shall be 
liable for all loss sustained in the collection of taxes, on motion to be made by 
the solicitor of the district. 

Rev., s. 2814; Code, s. 2075; 1868-9, ¢c. 245, s. 3. 

Statute requiring sheriff to renew annually his official bonds and, in addition, to produce 
receipts for public moneys collected by him, and in default thereof it to be the duty of county 
commissioners to declare office vacant, are intended to effectuate same purpose, and, therefore, 
a member of the board of county commissioners is liable for only one penalty for failure to 
perform his duty in that connection: Bray vy. Barnard, 109-44. 

Commissioners being liable in damages if they knowingly accept insufficient bonds, approval 
of such bonds is within their discretion, and courts cannot compel them to approve and receive 
bonds which they find to be insolvent and insufficient: Harrington vy. King, 117-117; Burke v. 
Comrs., 148-46. 

The failure of the commissioners to require the sheriff to produce receipts for taxes does 
not render them liable to the sureties on his bond: Hudson v. McArthur, 152-445. 


3934. Liability of sureties. The sureties to a sheriff’s bond shall be liable for 
all fines and amercements imposed on him, in the same manner as they are 
liable for other defaults in his official duty. 

vev., Ss. 28155 Code, s) 2076 Ri C., ec. 105, s. 142°1829'-¢c; 33: 

See annotations under section 3930. 

Records of proceedings against sheriff for an amercement imposed upon him are not evidence 
against sureties to prove his default; but they are admissible against them to prove fact of 
existence of amercement itself: Governor v. Montford, 23-155. 

A judgment of an amercement against a sheriff is not conclusive against sureties on his 
bond. They may show that judgment was either fraudulently or improperly obtained against 
their principal: State v. Woodside, 29-296. 

Officer cannot be heard to deny or contradict his return; as to him, it is conclusive, and he 
and the sureties on his bond are liable to plaintiff in execution for sums so endorsed: Walters 
v. Moore, 90-41. 

Sureties to a sheriff’s bond, with a condition in ordinary form, are liable for an amerce- 
ment of sheriff for a default committed during his official term, though final judgment for 
amercement may not have been rendered until after expiration of it: Governor v. Montford, 
23-155. 


Art. 3. Dutizrs or SHERIFF 


3935. To receipt for process. Every sheriff, coroner or constable shall, when 
requested, give his receipt for all original and mesne process placed in his hands 
for execution, to the party suing out the same, his agent or attorney; and such 
receipt shall be admissible as evidence of the facts therein stated, against such 
officer and his sureties, in any suit between the party taking the receipt and such 
officer and his sureties. 

REV... S.. 26165 Code, s. 2081; R.C. ¢c. 105s. 181848" ce 97. 

For duty to indorse date of receiving process, see section 951. 
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3936. Execute process; penalty for false return. Every sheriff, by himself or 
his lawful deputies, shall execute and make due return of all writs and other 
process to him legally issued and directed, within his county or upon any river, 
bay or creek adjoining thereto, or in any other place where he may lawfully 
execute the same. He shall be subject to the penalty of forfeiting one hundred 
dollars for each neglect, where such process shall be delivered to him twenty 
days before the sitting of the court to which the same is returnable, to be paid 
to the party aggrieved by order of court, upon motion and proof of such deliv- 
ery, unless the sheriff can show sufficient cause to the court at the next succeed- 
ing term after the order. 

For every false return, the sheriff shall forfeit and pay five hundred dol- 
lars, one moiety thereof to the party aggrieved and the other to him that will 
sue for the same, and moreover be further liable to the action of the party 
aggrieved, for damages. 

Every sheriff and his deputies, and every constable, shall execute all writs and 
other process to him legally issued and directed from a justice’s court and make 
due return thereof, under penalty of forfeiting one hundred dollars for each 
neglect or refusal, where such process shall be delivered to him ten days before 
the return day thereof, to be paid to the party aggrieved by order of such court, 
upon motion and proof of such delivery, unless the sheriff or constable can show 
sufficient cause to the court at a day within three months from the date of the 
entry of the judgment nisi, of which the officer shall be duly notified. 

Reve saccli. Codeys 2019 tLS99,.Cr 20s nO ClO Sei elt (ia Caetano 7 loan Ge lu) 
1874, ec. 83. 

See annotations under section 3930. For penalty for failure to enter date of receipt of 
process, see section 951. 

For procedure in motion for judgment nisi hereunder, see annotations under section 3937. 

SHERIFF’S AND CONSTABLE’S DUTY TO EXECUTE AND RETURN PROCESS. 
What constitutes service of process and whether upon a given state of facts service has been 
duly made, is a question for court; return of sheriff is prima facie service, subject to be over- 
come by proof of facts: Williamson v. Cocke, 124-585; see, also, section 921. 

Where writ from court of competent jurisdiction is delivered to sheriff he is bound to exe- 
cute it, according to exigency of writ, without inquiring into regularity of proceedings on 
which writ is grounded: Cody v. Quinn, 28-191—but he must determine, at his peril, whether 
he who issued it had jurisdiction of matter, State v. McDonald, 14-468. 

Sheriff is not obliged to summon power of county upon mesne process: Houser v. Hampton, 
29-333. 

Constable cannot serve process addressed to sheriff, nor can’ sheriff serve process addressed 
to constable: MeGloughan vy. Mitchell, 126-681. Execution from justice’s court must be 
directed to ‘‘any constable or other lawful officer of the county,’’ and if it comes into hands 
of sheriff he must obey it: Ibid. Constable is bound to same degree of diligence in execution 
of process, where he takes it out himself, as where it is taken out by creditor or his agent and 
put into his hands: Hearn y. Parker, 52-150. 

An officer, notified of necessity of prompt measures for execution of process placed in his 
hands for arrest of a party, owes the duty, quitting everything else, to make an effort to make 
the arrest: Wasson vy. Linster, 83-575. 

Officer cannot break open door of house and enter therein, without consent of owner, for 
purpose of executing civil process, except when acting under a requisition in claim and delivery 
where property has been concealed: State v. Whitaker, 107-802; State v. Armfield, 9-246. 

Amercement of a sheriff is a penalty imposed by law for neglect to serve process, when no 
sufficient cause is shown for his failure to discharge an official duty: Swain yv. Phelps, 125-43. 

Sheriff, who fails to make a due return, is liable to fine for not making due return of process 
placed in his hands: Buckley v. Hampton, 23-322; see paragraph under this section headed 


‘¢PDue return,’’ ete. 
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Sheriff must execute writs issued and directed to him from a superior or justice’s court 
under penalty of $100 for neglecting to make return: McGloughan y. Mitchell, 126-681; Lind- 
say’s Exrs. v. Armfield, 10-548. 

A sheriff is bound to return every process which comes to his hand, not void, with a state- 
ment of his action under it, and if he has not completely obeyed it, with a lawful reason for 
his omission: Bryan v. Hubbs, 69-423. Law requires that a writ shall be returned to court 
and not to clerk: Hamlin vy. March, 31-35—yet clerk is officer of court to receive writ, and 
whatever may be raised upon it, as his office is place where records of court are kept and pre- 
served, Ibid. If clerk will not receive return when rendered, officer to discharge his duty must 
return precept and money, if he has made it, to court. Court will, upon proper presentation, 
make such order as case may require, and, in a proper case, direct officer to receive process: 
Hamlin v. March, 31-35. 

Until sheriff receives notice that execution has been superseded he is to obey it according 
to its tenor. On receiving such notice, it is his duty to stop proceeding and to return writ 
with a statement of his action under it and reason for his ceasing to act: Bryan vy. Hubbs, 
69-423. A sheriff is not bound to collect execution, and pay amount to plaintiff, before return 
day of writ: Patten v. Mann, 35-444. 

Where sheriff returns that he has applied the proceeds of one execution in his hands in 
satisfaction of another he is liable to amercement: Smith v. McMillan, 84-593. 

Sheriff may be amerced for not returning process at a term subsequent to that to which 
return should have been made: Halcombe v. Rowland, 30-240. 


THE RETURN ITSELF; USED AS EVIDENCE. The term ‘‘return’’ means that process 
must be brought back and produced in court whence it issued, with such endorsements as law 
requires: Watson v. Mitchell, 108-364. 

Recitals in a sheriff’s return of process are prima facie evidence of truth of the statements 
therein: Miller v. Powers, 117-218; Simpson v. Hiatt, 35-470; Patterson v. Britt, 33-383; see 
section 921. But it cannot be impeached collaterally: Comrs. v. Spencer, 174-36; Edwards v. 
Tipton, 77-222—nor contradicted by a single witness, Burlingham v. Canady, 156-177. Return 
of a levy endorsed upon an execution is neither conclusive nor prima facie evidence that there 
was an actual seizure of the property: Bland v. Whitfield, 46-122. Officer cannot be heard 
to deny or contradict his return; as to him it is conclusive: Walters v. Moore, 90-41. If an 
interlineation appears on face of officer’s return, and there is no evidence to show when it was 
done, court will presume that it was done before return was made, when officer had authority 
to alter his return: Sloan yv. Stanley, 33-627. A certified copy of execution, when returned, is 
evidence: Pigot v. Davis, 10-25. 


DUE RETURN. ‘‘Due return’’ of process means a proper return, made in proper time. 
What is a proper return, in form and substance, is a question of law, to be decided by the 
court; but whether it was made in proper time is a question of fact to be decided by jury: 
Waugh v. Brittain, 49-470. What constitutes service of process and whether upon a given 
state of facts service has been duly made, is a question for court; return of sheriff is prima 
facie service, subject to be overcome by proof of facts: Williamson v. Cocke, 124-585; see, also, 
section 921. 

Sheriff to whom writ has been delivered, but who goes out of office before return day of 
writ, has no power to make return on it, and therefore is not liable to amercement for not 
doing so: State v. Woodside, 29-296; MecLin v. Hardie, 25-407. A return of sheriff to a fi. 
fa., that ‘‘he had made a levy on personal property and taken a forthcoming bond, but had 
not sold it; that obligors did not deliver property on day, and that, after day, it was too late 
to make a sale,’’ is not such a ‘‘due return’’ of process as will exempt sheriff from amerce- 
ment: Frost v. Rowland, 27-385. 

A sheriff is not bound, like a constable, to any particularity in his return of a levy on a fi. 
fa.: Judge v. Houston, 34-108. Upon a fi. fa. issuing with a venditioni exponas upon the 
return of a former fi. fa. levied on property which was not sold, it is sufficient to return ‘‘No 
property except what heretofore has been levied on and sent to your office’’: McDowell v. 
Robison, 48-535. Proof that a writ was directed by clerk to sheriff of another county, and 
mailed in due time to reach him in regular course of mail, was held to be sufficient evidence to 
authorize entering of judgment for an amercement, nisi, if there be no return of process: 
State v. Latham, 51-233. Where a sheriff returned an execution endorsed ‘‘Enjoined’’: Held, 
sufficient: Patton v. Marr, 44-377. Where levy upon land was made in December, 1867, and 
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upon a ven. ex. issued in 1859 sheriff returned ‘‘No goods, chattels, lands or tenements to be 
found in my county over the homestead’’: Held, that he was liable to be amerced for insuffi- 
cient return: McKeithan v. Terry, 64-25. Return to execution, ‘‘Wholly unsatisfied,’’ is not 
a sufficient return, as it does not conclusively appear thereby that no goods of testator were 
to be found. After an absolute judgment against executors, the proper return to an execution 
issuing thereon is ‘‘No goods or chattels of testator to be found’’: McDowell v. Clark, 68-117. 
Return by sheriff on a fieri facias that ‘‘he has levied on goods subject to older executions,’’ 
without saying whether he had sold property seized or still had it in his hands, or if latter, 
why he had not sold, whether for want of bidders or of time, or other sufficient excuse, is not 
a ‘‘due return’’ because it does not answer the writ: Buckley v. Hampton, 23-322. 

Sheriff is not liable to amercement for failure to have in court amount of execution issued 
upon a judgment for debt contracted prior to 1868, when judgment debtor has no property, 
real or personal, in excess of his exemptions under article 10 of the constitution: Richardson 
v. Wicker, 80-172. 

Sheriff is allowed all the days of term to return an execution, unless he be ruled, upon 
motion and cause shown, to return it on some intermediate day: Person v. Newsom, 87-142; 
Ledbetter v. Arledge, 53-475. Where summons sent by mail did not reach officer until six days 
before sitting of court to which it was returnable, and he served it in two days thereafter: 
Held, not liable to amercement: Yeargin v. Wood, 84-326. Sheriff who fails to make return 
of process before adjournment of court to which returnable is liable to penalty prescribed by 
statute: Boyd v. Teague, 111-246; Turner v. Page, 111-291. Sheriff cannot be amerced if he 
return an execution within time prescribed by law, though he fail to return the money collected 
thereon into court or pay it to party or his attorney: Cockerham v. Baker, 52-288; Davis v. 
Lancaster, 5-255. Former sheriff has no authority to act under a writ directed to his suc- 
cessor, and therefore a writing purporting to be a return by former sheriff, made upon such 
writ, is not in law a return, and of course not a part of record in that suit: Spruill vy. Bate- 
man, 20-627. 


EXCUSE FOR FAILURE TO MAKE ‘‘DUE RETURN.’’ An execution to which a sheriff 
of a county is a party, either plaintiff or defendant, directed to such sheriff, is null and void; 
and sheriff is not bound to make any return thereon, and cannot be amerced for neglecting 
or refusing to do so: Bowen v. Jones, 35-25. 

Where scire facias has been sued out upon judgment, and while it is in sheriff’s hands 
parties agreed that collection of money should be suspended so as to enable them to make full 
settlement, yet sheriff is not thereby excused from returning process, but is liable to amerce- 
ment if he fails to do so: Morrow v. Allison, 33-217. Death of clerk during term time is no 
excuse for not making return: Hamlin y. March, 31-35. 

Where a sheriff mailed an execution in time, by ordinary course of mails, to have come to 
hands of clerk, to whom it was directed, before sitting of court to which it was returnable, it 
was held he was not guilty of a breach of duty: Cockerham v. Baker, 52-288. A sheriff in- 
dorsed upon execution ‘‘Debt and interest due to sheriff, costs paid into office,’’ and upon 
another ‘‘Satisfied,’’ without stating what disposition he had made of fund; returns are suffi- 
cient in law to relieve sheriff from amercement for not making ‘‘due return’’: Person v. 
Newsom, 87-142. What is excuse to sheriff for not making arrest is matter of law, after facts 
are ascertained: Houser v. Hampton, 29-333. Rescue is a good return in excuse, and sheriff 
may return that he did not take body because he was kept off by force of arms: Ibid. 

For facts not sufficient to excuse, see Bell v. Wycoff, 131-245; Turner y. Page, 111-291. 


FALSE RETURN. To render sheriff liable to amercement for false return it must appear 
that return is false in point of fact and not false merely as importing, from facts truly stated, 
a wrong legal conclusion: Lemit v. Mooring, 30-312; see Albright v. Tapscott, 53-473; Harrell 
v. Warren, 100-259. 

When sheriff returns that a writ came to his hands ‘‘too late to execute,’’ writ having been 
delivered to him more than ten but less than twenty days before term of court, he is liable to 
penalty for making a false return: Lemit v. Freeman, 29-317—but not liable when only five 
days intervened, Hassell v. Latham, 52-465. 

Where defendant in writ is openly at large in county, ‘‘non est inventus’’ is a false return; 
and if he cannot be taken elsewhere, statute requires that sheriff shall go to his place of resi- 
dence before he makes that return: Houser v. Hampton, 29-333. Return of ‘‘not to be 
found’’ on a capias is not true, because of defendant’s being out of state at time return is 
made, if officer had an opportunity of making arrest previously while process was in his hands: 
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Martin vy. Martin, 50-349. A sheriff, having in hand an order of arrest against B, told B that 
he ‘‘had better come and go with him to Jackson and fix the matter there’’; B refused to go 
with him, and sheriff left without taking any further action; what passed did not constitute 
an arrest of B, and sheriff was not liable for a false return, in that he returned on the order of 
arrest ‘‘Not served’’: Lawrence y. Buxton, 102-129. 

A sheriff who returns on an execution that he has collected and paid over amount thereof, 
when in fact money was not collected until some ten days thereafter, is liable for penalty of 
$500 for making false return: Peebles v. Newsom, 74-473. Where sheriff returns upon a fi. 
fa. two credits for money received thereon at different times, and suppressing a third credit, 
returns ‘‘Not satisfied,’’ it was held that such return was false, and subjected him to penalty 
of $500: Martin y. Martin, 50-346. 

Failure to mention payment of $2.50 made on execution in his return made return defective, 
but such an omission does not render sheriff liable to penalty imposed for false return: Har- 
rell v. Warren, 100-259. Mere general report that debtor has no property will not justify a 
return of nulla bona if debtor in fact has property subject to be levied on: Parks v. Alex- 
ander, 29-412. 


EXCUSE FOR FALSE RETURN. Ignorance of sheriff’s deputy, who makes a false re- 
turn, does not excuse sheriff from penalty: Houser v. Hampton, 29-333. 

A sheriff who endorses upon execution an application of proceeds of sale different from 
actual application is not excused from penalty for false return, although actual application 
was proper and false entry made by mistake or inadvertence: Finley v. Hayes, 81-368. Mis- 
take of fact as to date of sale endorsed upon execution by sheriff will not excuse or free him 
from liability for penalty for false return: Finley v. Hayes, 81-368. 

If a sheriff, who has mesne process, finds defendant and really endeavors to arrest him, and 
is prevented by any sufficient cause, or if, after arrest, defendant is rescued, he should return 
facts in excuse for not taking body, and not return generally non est inventus, contrary to 
fact: Houser v. Hampton, 29-333. 


DEPUTY SHERIFF’S FAILURE TO EXECUTE AND RETURN PROPERLY. Igno- 
rance of sheriff’s deputy, who makes a false return, does not excuse sheriff from penalty: 
Houser v. Hampton, 29-333. 

Sheriff cannot be made responsible for acts of constable, who sometimes acted as his deputy, 
but never without a special deputation, unless it can be shown that he was expressly author- 
ized: Patterson vy. Britt, 33-383—nor when constable returns the attachment levied by him as 
constable, although by an order of court the return is permitted to be amended by stating the 
levy to have been made by sheriff by constable as deputy, sheriff’s office having then expired 
and order of amendment having been appealed from, Ibid. 

Sheriff may recover on deputy’s bond for loss suffered by reason of false return made by 
deputy; but not if the sheriff ratified the act or was himself the cause of the wrongful act: 
Wasson y. Linster, 83-575. 


AMENDMENT OF RETURN. Court has no power to allow sheriff’s return of a levy on 
land to be amended by inserting a particular description of the premises required by statute, 
the original return being defective, and so of the like cases: Phillipse v. Higdon, 44-380. 

Power of judge to allow amendments in process, etc., is broad, and is to be exercised, in 
meritorious cases, in his sound discretion: Swain v. Burden, 124-16. Sheriff may, on motion, 
be allowed to amend his return of process so as to make it speak the truth: Swain vy. Burden, 
124-16; Swain vy. Phelps, 125-43; Stealman y. Greenwood, 113-355; Williams v. Weaver, 101-1— 
and this is so even after suit brought for penalty imposed for false return, and such amend- 
ment defeats plaintiff's right to recover such penalty: Stealman v. Greenwood, 113-355. An 
officer has not, ‘‘as a matter of law,’’ right to amend return in order to correct error, but it is 
within discretion of presiding judge to permit such amendment in meritorious cases: Campbell 
v. Smith, 115-498; Williams v. Weaver, 101-1. 

If return be erroneous, officer may have same corrected upon direct application to court for 
that purpose: Walters v. Moore, 90-41. When, in action against sheriff for false return, court 
permits return to be amended, plaintiff should note his exception, and, unless amended return 
is admitted to be true, proceed to try the issue. An appeal before final judgment on such ad- 
mission, or a verdict, is premature and will be dismissed: Mfg. Co. v. Buxton, 105-74. 

Where summons has been properly served, return may be amended to show that deputy officer 
making service had been duly appointed by sheriff; and defendant cannot be prejudiced by 
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such amendment: Manning y. R. R., 122-824. Sheriff should not be permitted to amend return 
to the injury of strangers to record, and this especially after lapse of sixteen years: Davidson 
vy. Cowan, 12-304; see Williams v. Sharpe, 70-582; Bank v. Williamson, 24-147. 

Where summons was properly served and sheriff’s return was unsigned, though indorsed in 
proper form, judge at trial did not exceed his powers in permitting sheriff to sign return nunc 
pro tunc: Luttrell v. Martin, 112-593; Grady v. R. R., 116-952. 


LIABILITY OF SHERIFF. The sheriff is liable for failure to return process or for a 
false return: Comrs. v. Spencer, 174-36. 

Formerly the penalty of $100 imposed for false return to criminal process was restricted to 
constables. Under section 4396 it is extended to sheriffs and other officers, state or municipal, 
and was held to apply only to criminal process: Harrell v. Warren, 100-259—but it was ex- 
tended to apply to civil cases in State v. Berry, 169-371. 

Penalty of $500 imposed for false return under this section is restricted to sheriffs, and false 
returns by them made to civil process: Harrell v. Warren, 100-259; Martin v. Martin, 50-349. 
Action for penalty brought in name of person suing, without alleging that any one else is 
interested: Ibid. 

Where sheriff acts under execution regular in form and issued by court of competent juris- 
diction he incurs no liability to judgment debtor for seizure and sale of his property, although 
judgment on which execution issued may have been invalid: O’Briant v. Wilkerson, 122-304; 
Farley v. Lea, 20-310; but at his peril, he must see that court had jurisdiction of the matter: 
State v. McDonald, 14-468. 

A delay to execute a fi. fa. for eight days, where officer lived within ten miles of debtor, 
was such a want of diligence as would subject him in damages to creditor: Hearn v. Parker, 
52-150. If sheriff forbears, at request of plaintiff, to collect money on an execution, he is not 
responsible therefor; but if he forbears of his own accord, he will be liable for the damages 
plaintiff may sustain thereby: McRae y. Evans, 18-243. 

Sheriff having an execution in his hands is not indictable for levying upon property in the 
possession of and belonging to a son of the defendant in the execution, when he acts bona 
fide under a bond of indemnity. He is liable civilly, but not criminally: State v. Tatom, 69-35; 
see Stein v. Cozart, 122-280. 

Reputation of insolvency of defendant in execution will not excuse officer from liability for 
neglect in not endeavoring to ascertain whether there is property subject to execution: State 
vy. Edwards, 32-242. A sheriff has no right to return ‘‘nulla bona’’ on an execution without 
making an effort to find property at residence of defendant in execution, or making demand 
of payment or inquiry for property: Parks vy. Alexander, 29-412. 

It is no answer for sheriff to say, when sued for negligence in not executing process against 
debtor, that debtor, even after being imprisoned under a ca. sa., might pay, or secure to be 
paid by assignment, other bona fide debts to disappointment of judgment creditor: Sherrill v. 
Shuford, 32-200—true inquiry being, Has the sheriff, by his negligence, deprived plaintiff of 
any legal means of securing payment of his debt? If he has, and debtor had property, which 
might by due process have been subject to it, sheriff shall be liable to amount of debt which 
might have been thus secured, Ibid. 

Where execution is about to be levied, debtor, if he has personal property, must show it, 
and if he does not, officer commits no wrong by levying on land in first instance: Sloan v. 
Stanley, 33-627—if it does not appear that the officer knew of the existence of the personal 
property he is justifiable in levying on real estate: Ibid. 

When owner of land does not petition for homestead, it is duty of sheriff or other officer 
who has execution to have it laid off at expense of creditor, and if he refuse to pay or tender 
fees of officer, he will be justified in refusing to execute process: Lute v. Reilly, 65-20; Taylor 
v. Rhyne, 65-530. 

Where sheriff had levied on personal property alleged to belong to judgment debtor and, 
upon its being claimed by third person, released levy and took bond to indemnify him in case 
he should be amerced, such bond of indemnity is void: Griffin v. Hasty, 94-438. 

It is not necessary, in action against sheriff for misconduct of one who acted as his deputy, 
to show written deputation; it being sufficient to show that he acted generally as deputy, with- 
out going back to his appointment: State v. Allen, 27-36. Admissions or declarations of 
sheriff’s deputy are evidence against sheriff when they accompany official acts of deputy or 
tend to charge him, he being real party in interest, for he is agent of sheriff: State v. Allen, 
27-36. 
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Measure of damages against a collecting agent is amount which he collected or which he 
might have collected and did not, and same is lost by his negligence. For simply failing to 
return an insolvent debt the damage is nominal: Brumble v. Brown, 73-476. 

The law charges deputy with no duty to creditor, and if he makes default in serving an 
execution he cannot be sued for it, but his principal only. In such a case deputy is not a 
bailee as to possession, but is merely a servant of his superior, and holds for him, and there- 
fore has no action himself: Hampton v. Brown, 35-18. 

When sureties of sheriff have had to pay money for default of deputy in not taking bail 
bond from defendant in writ, they have right to be substituted to rights of sheriff against 
deputy: Blalock v. Peake, 56-323. 

Where money collected by deputy sheriff by virtue of office and not turned over, sheriff liable 
in damages: Lyle v. Wilson, 26-226. 

Sheriff is liable where he or his deputy seized the property of A under execution against B: 
Satterwhite v. Carson, 25-549; Burgin v. Burgin, 23-453—or where he seized and sold property 
of a third person in attachment proceedings: Stein v. Cozart, 122-280. 


3937. Sufficient notice in case of amercement. In all cases where any sheriff 
or other officer shall be amerced for failure to make due return of any execution 
or other process placed in his hands, or for any default whatsoever in office, 
and judgment nisi or otherwise for the penalty or forfeiture in such case made 
and provided shall be entered, it shall be sufficient to give such sheriff notice, 
according to law, under the hand of the clerk and seal of the court where such 
judgment may be entered, of a motion for a judgment absolute, or for execution, 
as the case may be; and no other notice, summons or suit shall be necessary to 
enforce the same; and such proceedings shall be deemed and held in aid of a 
suit or other proceedings already instituted in court. 

Rey., s. 2818; Code, s. 446; 1871-2, c. 74, s. 4. 

See section 3936. Where a prima facie case is made, either upon affidavit or other sufficient 
proof, a rule nisi is granted as of course: Ex parte Schenck, 63-601. Where judgment nisi 
for $100 is rendered against sheriff for failure to make due return of process, and no sufficient 
reason is shown for failure, judgment should be made absolute: Graham v. Sturgill, 123-384. 

Cn trial of an action for penalty for false return on execution when defendant sheriff offered 
to introduce in evidence true return of proceeds of sale endorsed upon certain other executions, 
evidence was immaterial and properly excluded: Finley v. Hayes, 81-368. 

Sheriff may be amerced at a subsequent term to that at which the process was returnable, 
for not having made his return at a previous term: Hyatt v. Allison, 48-533. 

Amercement, and not a civil action, is remedy given against a sheriff for not making ‘‘due 
and proper’’ return of process: Mfg. Co. v. Buxton, 105-74. 

Courts have no dispensing power to relieve from penalty prescribed by law: Swain v. Phelps, 
125-438. 

A justice of the peace has no power to amerce sheriff of county other than that in which he 
holds his court for failure to make due return to process issued by such justice; he can only 
amerce sheriff of his county when he fails to perform duties: Boggs v. Davis, 82-27. 

The return or certificate of a ministerial officer, as to what he has done out of court, is only 
to be taken as prima facie true, and is not conclusive: Smith v. Low, 27-197. 

Action against sheriff of county other than that from which process issued, for making false 
return, is properly brought in courts of county to which that process returnable: Watson v. 
Mitchell, 108-364. 

Any person may sue for penalty imposed upon sheriff for a false return, and he need not 
mention in his complaint the other party to whom the statute gives one-half of the recovery: 
Harrell v. Warren, 100-259. 

In a proceeding to enforce statutory penalty against sheriff for failure to make due return 
of process, it is not error to set aside judgment absolute where it appeared that he had no 
notice of rule upon him to show cause: Yeargin v. Wood, 84-326. 

On motion to set aside judgment against defendant sheriff for alleged failure to make due 
return of process, facts of this case entitle him to relief under section 600: Francks vy. Sutton, 


86-78. 
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Duties and liabilities of sheriff in relation to execution of process are nearly same under 
C. C. P. as under old system, but procedure for enforcing judgment nisi against him is changed 
from a scire facias to a civil action, and summons must be in same court as judgment, and must 
be returned to regular term thereof: Jones v. Gupton, 65-48. 


3938. Execute summons, order or judgment. Whenever the sheriff may be 
required to serve or execute any summons, order or judgment, or to do any 
other act, he shall be bound to do so in like manner as upon process issued to 
him, and shall be equally lable in all respects for neglect of duty; and if the 
sheriff be a party, the coroner shall be bound to perform the service, as he is 
now bound to execute process where the sheriff is a party; and this chapter 
relating to sheriffs shall apply to coroners when the sheriff is a party. Sheriffs 
and coroners may return process by mail. Their liabilities in respect to the 
execution of process shall be as prescribed by law. 

Rey., s. 2819; Code, s. 598; C. C. P., s. 354. 

For duties with reference to service of process, and penalties for failure to make due return, 
etc., see section 3936. 

In action wherein sheriff is party defendant, it is proper that summons issued against a co- 
defendant should be addressed to and served by coroner: Battle v. Baird, 118-854. 

County commissioners may declare the office vacant, upon insanity of sheriff, but their failure 
to do so merely authorizes coroner to perform duties of sheriff proper, but does not cast upon 
him right to collect taxes: Somers y. Comrs., 123-582. 

A city or town constable has no authority to serve beyond limits of his own town process 
directed to ‘‘constable or other lawful officer of county’’; to authorize him to make such 
service, process must be directed to him, not necessarily in his individual name as such officer, 
but in name of office he holds: Davis vy. Sanderlin, 119-84; Carson vy. Woodrow, 160-144. 

If court issuing process has a general jurisdiction to issue such process, and the want of 
jurisdiction does not appear upon the face of the paper, a sheriff and his assistants may justify 


under it: State v. Ferguson, 67-219. 
Constable cannot serve process addressed to sheriff, nor can sheriff serve process addressed 


to constable: McGloughan vy. Mitchell, 126-681. 
As to coroner’s acting as sheriff, see section 1021. 


3939. Liability of outgoing sheriff for unexecuted process. Any sheriff who 
shall have received a precept, and shall go out of office before the return day 
thereof, without having executed the same, shall forfeit and pay to the party at 
whose instance it was issued the sum of one hundred dollars, if such precept 
shall have remained in his hands for such length of time wherein it might have 
been well executed by him; unless the same shall have been thereafter executed 
by the successor of such sheriff and returned at the day and place commanded 
therein; or unless it shall have been delivered over to the succeeding sheriff 
time enough to have allowed of its being executed by him; and the penalty afore- 
said shall be recoverable by notice against such outgoing sheriff and his sureties. 

Rev.48.-20205 Code, s3.2088> RICh crl0a; Ss) 25: 

It is duty of sheriff going out of office to deliver all process remaining in his hands to his 
successor: State v. Woodside, 29-296. 


3940. Payment of money collected on execution. In all cases where a sheriff 
has collected money upon an execution placed in his hands, if there be no bona 
fide contest over the application thereof, he shall immediately pay the same to 
the plaintiff, or into the office of the clerk of the court from which the execution 
issued, and upon his failure to make such payment upon demand, he shall be 
liable to a penalty of one hundred dollars, to be collected as other penalties. 


Rey., s. 2821; Code, s. 2080. 
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3941. Deposit county tax money with treasurer. Every sheriff shall deposit 
the county and other local taxes, by him collected, with the county treasurer, if 
there be a county treasurer, as often as he shall collect or have in his possession 
at any one time of such county or local taxes a sum equal to five hundred dollars. 

Rey., s. 298; Code, s. 2078. 


3942. Publish list of delinquent taxpayers. Whenever any sheriff or tax col- 
lector shall be credited on settlement with any tax or taxes by him returned 
as insolvent, dead or removed, he shall forthwith make publication at the court- 
house door, and at least one public place in each and every township in his 
county, of a complete list of the names of such insolvent, dead or removed delin- 
quents, with the amount: of the tax due from each, and the sum total so credited. 
Such list, by order of the board of commissioners, may also be published in any 
newspaper printed in the county; in which case, the expense of the advertise- 
ment, for such time as may be directed, shall be paid by the county. Any sheriff 
or tax collector failing to comply with the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction shall be fined not less than ten nor 
more than one hundred dollars. 

Revi, S8.12826,.80870¢ Code; s2092.; 1876-7. :¢c..78,.8s., L,.2, 3. 

Section cited in Williamson v. Jones, 127-180. 


3943. Liability for escape under civil process. When any sheriff shall take or 
receive and have in keeping the body of any debtor in execution, or upon attach- 
ment, for not performing a judgment for the payment of any sum of money, and 
shall willfully or negligently suffer such debtor to escape, the person suing out 
such execution or attachment, his executors or administrators, shall have and 
maintain an action for the debt against such sheriff and the sureties on his offi- 
cial bond, and in ease of his death, against his executors or administrators, for 
the recovery of all such sums of money as are mentioned in the execution or 
attachment, and damages for detaining the same. 


Rey. s. 2828 ;, Code, 's. 2088; R.'C., ¢. 105; s. 20; 13 Hdw. I, e: 115 1777; ec: 118, ss. 10, 11. 


AS TO WHAT IS AN ESCAPE. There are only two kinds of escape known to our law of 
a prisoner confined for debt, one voluntary and the other negligent, except where prisoner has 
escaped by act of God or of public enemy: Adams v. Turrentine, 30-147. 

It is not an escape in a sheriff to permit a debtor committed under a ca. sa. to remain in 
prison with the door of the prison open, unless such debtor passes out of prison: Currie v. 
Worthy, 47-104. Sheriff, having permitted one arrested under mesne process in a civil action 
to get into an adjoining room, from which he escaped, is guilty of an escape: Winborne v. 
Mitchell, 111-13. 

A paper-writing, upon which a constable arrests a debtor and imprisons him, not running 
_in name of state, nor being directed to any ministerial officer, nor purporting to be signed by 

a justice of the peace, cannot be deemed a judicial process; and sheriff is not guilty of an 
escape in permitting debtor thus imprisoned to go at large: Ellis v. Gee, 5-445. 


WHEN SHERIFF LIABLE AND WHEN NOT LIABLE. Where defendant has been 
arrested upon mesne process and gives bail, and, after judgment, bail surrenders him to sheriff 
out of term time, no execution having been issued on judgment nor any committitur prayed. 
by plaintiff, if sheriff releases him upon bond to appear at court and take benefit of insolvent 
law, sheriff is liable for an escape: State v. Ellison, 31-261. 

Only difference as to liability of officer, between the two kinds of escape, is that in case of 
voluntary escape he is liable absolutely; in the case of negligent escape, he has a right to retake 
prisoner, and if he does retake him upon fresh pursuit, he is not liable to an action of debt 
brought after such recapture, and when he has prisoner in custody: Adams vy. Turrentine, 
30-147. 
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Nothing can excuse sheriff for escape of a debtor committed to his custody but the act of 
God or the public enemy: Rainey v. Dunning, 6-386; Mabry vy. Turrentine, 30-201; Adams v. 
Turrentine, 30-147. 

A sheriff is not liable as special bail, after he has committed a defendant on mesne process, 
though such defendant be permitted by him to go at large: Buffalow v. Hussey, 44-237. 

Where scire facias issued against sheriff to charge him as special bail for person sued at 
the instance of plaintiff, and who had been, for want of bail, committed to jail in the sheriff’s 
county, and afterwards discharged as an insolvent by two magistrates, sheriff was not liable as 
special bail: Buffalow v. Hussey, 44-237. 

The words ‘‘executed P. R. T., D. Sheriff’? endorsed on a capias which, duly issued, came 
to hands of sheriff, are such legal return as to make sheriff liable as special bail, on failure of 
him or his deputy to take bail bond: Washington v. Vinson, 49-380. 

To render sheriff liable for escape of insolvent surrendered in court, it is necessary to show 
that such insolvent was committed to sheriff’s custody by order of court. A mere prayer to 
that effect will not be sufficient: Siler v. McKee, 47-379. 

Where one has been arrested under a capias ad respondendum, escaped from sheriff, and 
latter by his return negatived any idea that he intended to become special bail for the party 
escaped, sheriff and his sureties were liable upon his official bond for such escape, and measure 
of damages was not the debt and interest, but such actual damages as plaintiff had sustained: 
Lusk y. Falls, 63-188. 

If sheriff fails to take bail, plaintiff need not file exceptions nor give notice to fix him as 
bail: Adams y. Jones, 60-198—and sheriff is said to fail to take bail when bond is so defective 
and imperfect as to be adjudged not to be such, Ibid. 

After surrender, if creditor, upon reasonable notice, will not charge party in execution, 
either a habeas corpus or a supersedeas would be issued by court: State v. Ellison, 31-261. 

In action of debt on sheriff’s bond for escape of debtor imprisoned under a ca. sa., jury are 
not bound to give whole sum due from such debtor, but should give damages really sustained 
by escape: Willey v. Eure, 53-320; Robertson v. Matlock, 8-425. 

Where sheriff arrested a man on a ca. sa. and committed him to jail, in’custody of jailer, and 
prisoner escaped: Held that, without bond of indemnity, jailer was only bound to sheriff for 
want of fidelity or due care in discharge of duty: Turrentine v. Faucett, 33-652. 

In an action for escape, if defendant wishes to except as to venue upon ground of its being 
a penal action, he must make objection by plea in abatement: Whicker v. Roberts, 32-485. 

Meaning of term ‘‘negligent escape’’ in our statute is same that was given to that term at 
common law: Adams y. Turrentine, 30-147. Insolvency of principal is no defense to action 
against bail; nor can sheriff, when sued as bail, show in mitigation of damages such insolvency: 
Winborne vy. Mitchell, 111-13. Sheriff must be proceeded against by sci. fa., as bail for not 
taking bail upon a capias in equity; and an action on the case will not lie against him for such 
failure or neglect: Troy v. Williamson, 18-252. 

Plaintiff is entitled to interest on a recovery in debt for an escape against the sheriff in the 
same way he would be entitled against the debtor: Currie vy. Worthy, 48-315, 

Where sheriff executes a writ and permits defendant to go at large under promise to give 
bail to deputy, latter is not liable to sheriff for escape: Dowell v. Vannoy, 14-28. 

When judgment is obtained against two or more, and no bail bond has been taken from 
either, and sheriff, who has thus become bail for all, after rendition of judgment and issuing 
of ca. sa., is directed by plaintiff not to serve ca. sa. on one of defendants, he is still liable as 
bail for not surrendering other defendant: Jackson v. Hampton, 32-579. 

A writ commanding to ‘‘take the body and safely keep, etc., until the sheriff makes a sum 
of money, and to have that money in court at return day,’’ is not a ca. sa. and not sufficient 
to charge bail: Finley v. Smith, 15-95. Without a proper ca. sa. a precept will not authorize 
detention of defendant nor make sheriff liable for his escape: Walker v. Vick, 19-99. 

In all cases of escape, after debtor is committed to jail, sheriff is liable, however innocent 
he may be, unless escape has been occasioned by act of God or public enemy: Rainey y. Dun- 
ning, 6-386. 


PURSUIT AND RECAPTURE AS A DEFENSE. Where prisoner, confined for debt, 
escapes, officer, in an action against him for escape, can only excuse himself by showing that 
he has not only made fresh pursuit, but also that he has actually recaptured prisoner before 
suit brought. Without this, fresh pursuit will not excuse officer, even though prisoner die 
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before officer has it in his power by due diligence to recapture him: Whicker v. Roberts, 32-485. 
In this state, defense of fresh pursuit and recapture need not be by plea, but may be made on 
the general issue: Ibid. 


3944. Custody of jail. The sheriff shall have the care and custody of the jail 
in his county; and shall be, or appoint, the keeper thereof. 

Rey., s. 2824; Code, s: 2085; R: C.; c. 105, 's. 22. 

A sheriff has a right to take bond from jailer to indemnify him for all losses to which he 


may be subjected by escape of prisoner while in custody of jailer: Turrentine vy. Faucett, 
33-652. 


3945. Prevent entering jail for lynching; county liable. When the sheriff of 
any county has good reason to believe that the jail of his county is in danger of 
being broken or entered for the purpose of killing or injuring a prisoner placed 
by the law in his custody, it shall be his duty at once to call on the commis- 
sioners of the county, or some one of them, for a sufficient guard for the jail, 
and in such ease, if the commissioner or commissioners fail to authorize the 
employment of necessary guards to protect the jail, and by reason of such fail- 
ure the jail is entered and a prisoner killed, the county wherein whose jail the 
prisoner is confined shall be responsible in damages, to be recovered by the per- 
sonal representatives of the prisoner thus killed, by action begun and prose- 
cuted before the superior court of any county in this state. 

Rev., s. 2825; 1898, c. 461, s. 7. 


3946. Not to farm office. No sheriff shall let to farm in any manner, his county, 
or any part of it, under pain of forfeiting five hundred dollars, one-half to the 
use of the county and the other half to the person suing for the same. 

Rey., s. 2828; Code, s. 2084; R. C., ce. 105, s. 21; 23 Hen. VI, c. 10. 


This section prohibits sheriff from letting to farm, in any manner, his county, or any part 
of it: Cansler v. Penland, 125-578. Plaintiff, appointed tax collector for county, turned over 
to defendant entire lists, absolutely, to collect and account for, and reserving no control of 
tax lists; this constituted a clear case of farming out public office prohibited by statute: Ibid. 

An agreement to compensate or to pay expenses for attempting to secure appointment to 
office is void: Basket v. Moss, 115-448. Traffic in public offices is against good morals and 
contrary to public policy: Ibid. 


3947. Obligation taken by sheriff, payable to himself. The sheriff or his deputy 
shall take no obligation of or from any person in his custody for or concerning 
any matter or thing relating to his office otherwise payable than to himself as 
sheriff and dischargeable upon the prisoner’s appearance and rendering himself 
at the day and place required in the writ (whereupon he was or shall be taken 
or arrested), and his sureties discharging themselves therefrom as special bail of 
such prisoner or such person keeping within the limits and rules of any prison; 
and every other obligation taken by any sheriff in any other manner or form, 
by color of his office, shall be void, except in any special case and other obliga- 
tion shall be, by law, particularly and expressly directed; and no sheriff shall 
demand, exact, take or receive any greater fee or reward whatsoever, nor shall 
have any allowance, reward or satisfaction from the public, for any service by 
him done, other than such sum as the court shall allow for ex officio services and 
the allowance given and provided by law. 

Rey., s. 2829; Code, s. 2082; R. C., ¢. 105, s. 19; 1777, c. 118, s. 8, 
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Powers and duties of deputy sheriff: Lanier v. Greenville, 174-311. 

Action against, barred by statute of limitations, see s. 439. 

When judge absent, adjourn court from day to day, see s. 1448. 

Laying off homestead, see s. 730. 

Bail liable to, when, see Civil Procedure. 

Bond when acting as county treasurer, see s. 1392. 

Duty in claim and delivery, see s. 835 et seq. 

Duty in attachment, see s. 805 et seq. 

Day of receipt of process endorsed thereon, see ss. 951, 4514. 

Deeds made by whom after expiration of office or death of sheriff, see ss. 995, 8030. 
To execute writs for board of internal improvements, see s. 6551. 

Failure to return process a misdemeanor, s. 4396. 

Penalty for failure to return writ of habeas corpus, see ss. 2218, 3582, 2220, 2229. 
Releasing prisoner without bail, s. 4579. 

Sales under execution, s. 687 et seq. 

Tax collector for county, ss. 1322, 7974. 
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STATUTORY CONSTRUCTION 


3948. Repeal of statute not to affect actions. 
3949, Rules for construction of statutes. 
3950. Construction of amended statute. 


3948. Repeal of statute not to affect actions. The repeal of a statute shall not 
affect any action brought before the repeal, for any forfeitures incurred, or for 
the recovery of any rights accruing under such statute. 

Rev., s. 2830; Code, s. 3764; R. C., c. 108, s. 1; 1830, c: 4; 1879, e. 163; 1881, c. 48. 


When a statute creates a cause of action and is repealed before action is brought, the cause 
of action is destroyed: Grocery Co. v. R. R., 136-396. When the action is pending at the time 
of such repeal, the right of action continues: Smith v. Ice Co., 159-151; Grocery Co. v. R. R., 
1386-396; Wilmington y. Stolter, 122-395; Wilmington v. Cronly, 122-388; Epps v. Smith, 121- 
157; State v. Williams, 97-455. By express enactment the cause of action may be taken away: 
R. R. v. Oates, 164-167; Bray v. Williams, 137-387; Grocery Co. v. R. R., 136-396; Dyer v. 
Ellington, 126-941. When a judgment has been obtained before the repeal, it is a vested right 
and will not be affected: Grocery Co. v. R. R., 136-396; Dunham y. Anders, 128-207. 

When the cause of action is founded upon the common law, the repeal of a statute affecting 
it will not destroy the right: Williams v. R. R., 153-360. 

‘When county officers had been ordered by the court to build a certain fence, and while 
appeal was pending the act authorizing the building was repealed, the action abated: Brinson 
v. Duplin, 173-137. 

When a part of two counties had been included in a graded school district and the act in- 
cluding a part of one county was repealed, it would not prevent the collection of taxes due at 
the time: Mann y. Allen, 171-219; Marsh v. Early, 169-465. 

When a penal statute upon which an indictment is founded is repealed pending the indict- 
ment, defendant is entitled to an acquittal: State v. Williams, 97-455; State v. Long, 78-571; 
State v. Wise, 66-120, 67-281; State v. Nutt, 61-20; State v. Cress, 49-421—and judgment may 
even be arrested after conviction: State v. Perkins, 141-797; State v. Cress, 49-421; State v. 
Williams, 97-455; State v. Long, 78-571. 

When a criminal statute, or any part of it essential to sustain an indictment, is repealed or 
stricken out, offense committed under older statute cannot be punished unless contrary intent 
appear from express saving clause or by necessary implication: State v. Massey, 103-356. 

Statutes which change mode of procedure may apply to suits pending: Sumner y. Miller, 
64-688. 


AS TO CONSTRUING RETROACTIVELY. A statute is to be construed prospectively, 
unless the contrary intention be clearly expressed therein: Waddill v. Masten, 172-582; State 
v. Haynie, 169-277; Elizabeth City v. Comrs., 146-539; Woodley v. Bond, 66-396; State v. 
Littlefield, 93-614; Greer v. Asheville, 114-678. Presumption is against retroactive operation: 
Lowe y. Harris, 112-472; Morrison v. MeDonald, 113-327. 

A statute which repeals a statute containing penalty against usury does not have the retro- 
active effect to make the contract for usury lawful: Hughes v. Boone, 102-137. Act changing 
law of evidence will not be construed retroactive so as to injure existing rights: Lowe v. Har- 
ris, 112-472. Time of statute of limitations cannot be changed as to existing suits: Nichols 
v. R. BR., 120-495. Increase of punishment cannot be retroactive: State v. Ramsour, 113-642. 

Where, pending an appeal, subject-matter of the action is destroyed or a statute giving the 
cause of action is repealed, this court will not go into consideration of the abstract question 
as to which party ought to have prevailed, in order to adjudicate costs, but judgment below 
as to costs will be allowed to stand: Wikel v. Comrs., 120-451; Reid v. R. R., 162-355. 

A retrospective law taxing business of citizens during whole of current year in which such 
law is passed is not constitutional: State vy. Bell, 61-76. 
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3949. Rules for construction of statutes. In the construction of all statutes 
the following rules shall be observed, unless such construction would be incon- 
sistent with the manifest intent of the general assembly, or repugnant to the 
context of the same statute, that is to say: 

Revers. cooler hpeCerGrrLOS. Ss. 2. 


LEGISLATIVE INTENT. The general purpose of construction is to arrive at the legis- 
lative intent, and when that is clear the court can only enforce it: State v. Carpenter, 173-767; 
Abernethy v. Comrs., 169-631; Roberts v. Mfg. Co., 169-27; Comrs. v. Henderson, 163-114; 
School Comrs. v. Aldermen, 158-191; Kearney v. Vann, 154-311; Spencer v. R. R., 137-107; 
Comrs. v. Packing Co., 135-62; Randall v. R. R., 107-748; State v. Haves, 106-752. To ascer- 
tain the intent, effect must be given to all clauses and provisions: Nance v. R. R., 149-366; 
McLeod v. Comrs., 148-77; Grocery Co. v. Bag Co., 142-174; Comrs. v. Stedman, 141-448; 
Fortune v. Comrs., 140-322; Bd. of Ed. v. Comrs., 137-310. 

Words are to be taken in their ordinary meaning, and technical words in their usual technical 
sense: Abernethy v. Comrs., 169-631; Asbury v. Albemarle, 162-247; Rives v. Guthrie, 46-84; 
Adams v. Turrentine, 30-147; State v. Gupton, 30-271; Kitchen vy. Tyson, 7-314; State v. 
Jernigan, 7-12—and words which have been construed in a particular sense will receive the 
same construction, Kirby v. Boyette, 118-244; Bridgers v. Taylor, 102-86. 

The court cannot supply words to make the statute operative, but clerical omissions may be 
supplied: Fortune v. Comrs., 140-322; State v. Monds, 130-697; Russell v. Leatherwood, 114- 
683. A mistake in a name or description will not defeat the statute if there is enough left to 
show the meaning: Toomey v. Lumber Co., 171-178; Fortune v. Comrs., 140-322. In the use 
of specific words and general terms the former will restrict the meaning of the latter: State 
v. Craig, 176-740. 

In ascertaining the meaning, consideration should be given to the law as it existed before, 
to general public policy of the state, the purpose of the act, and the effect of a particular con- 
struction: Kendall v. Stafford, 178-461; Bank vy. Loven, 172-666; Seward v. R. R., 159-241. 

In determining whether a statute is mandatory or directory, no definite rule can be applied, 
but the legislative intent must govern, to be ascertained from the wording, the nature, purpose 
and consequences: Spruill v. Davenport, 178-364. 

A change of construction by the court will not affect vested rights: Fowle v. Ham, 176-12; 
Ely v. Norman, 175-299. The court will not attribute to the legislature the intention of re- 
quiring the doing of an impossible thing: Garrison y. R. R., 150-575. 

If a statute is too vague to convey any definite meaning it is void: State v. Partlow, 91- 
550—and no extrinsic evidence is admissible to show the legislative intent, Goins v. Training 
School, 169-736; Abernethy v. Comrs., 169-631; State v. R. R., 122-1052; State v. Partlow, 
91-550. : 

Rule, in the construction of statutes, that a proviso is to be considered as a limitation upon 
the general words preceding, or an exception therefrom, is not absolute, and the meaning of 
‘proviso must generally be ascertained from its language: Bank v. Mfg. Co., 96-298. If the 
proviso is in conflict with the purview of the statute, the proviso will control: Supply Co. v. 
Eastern Star Home, 163-514. 

The maxim, ‘‘the reason ceasing, the law ceases also,’’ has no application to the construction 
of statutes: State v. Eaves, 106-752. 

When act declaratory of intent of previous act will not control court in construction: Rod- 
well y. Harrison, 132-45. 


RELATED STATUTES. All statutes about the same subject-matter are in pari materia 
and should be construed together: Allen v. Reidsville, 178-513; Latham v. Latham, 178-12; 
Bank vy. Loven, 172-666; Mfg. Co. v. Andrews, 165-285; Abbott v. Beddingfield, 125-256; 
State v. Melton, 46-49; State v. Grove, 1-63—-and this applies whether the statutes were en- 
acted at the same session or not, Wilson v. Jordan, 124-683. 

Two statutes apparently in conflict must be reconciled, if possible, and if not, that meaning 
should be adopted which appears to have been the legislative intention: Bd. of Agriculture 
v. Drainage Dist., 177-222; Bramham vy. Durham, 171-196; Power Co. v. Power Co., 171-248; 
State v. Johnson, 170-685; Board v. Comrs., 137-63; Arendell vy. Worth, 125-111; Winslow v. 
Morton, 118-486; State v. Custer, 65-339; State v. Jones, 67-210; MceAden v. Jenkins, 64-796. 
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Original statute and amendment should be construed together: Road Com. v. Comrs., 178- 
61; Hamlin v. Carlson, 178-481; Keith vy. Lockhart, 171-451. When laws have been codified 
the original statutes may be referred to as an aid to construction: Mfg. Co. v. Andrews, 165- 
285; Rodgers v. Bell, 156-378. 


STRICT CONSTRUCTION. Statutes in derogation of common law or common right will 
be strictly construed: Swift v. Tempelos, 178-487; Price v. Edwards, 178-493; Jennette v. 
Coppersmith, 176-82; Nance v. R. R., 149-366; Arendell v. Worth, 125-111; Board v. Comrs., 
137-64; Winslow v. Morton, 118-486. Statutes limiting the power to contract: Marriner v. 
Roper, 112-164. Attachment laws: Leak v. Moorman, 61-168; Bank v. Hinton, 12-397. Stat- 
utes conferring powers upon municipal corporations: Plymouth v. Cooper, 135-1. Statute de- 
priving court of acquired jurisdiction: State v. Sullivan, 110-513. 

Penalty statutes are strictly construed: Grocery Co. v. R. R., 170-241; State v. R. R., 168- 
103; Alexander v. R. R., 144-93; State v. Hicks, 143-689; Sears v. Whitaker, 136-37; Freight 
Discrimination Cases, 95-434; Coble v. Shoffner, 75-42; Smithwick v. Williams, 30-268. Statute 
construed strictly against a forfeiture: Skinner v. Thomas, 171-98. Criminal statutes strictly 
construed: State v. R. R., 122-1052; State v. Godfrey, 97-507. 

Remedial statutes are liberally construed: Cape Lookout Co. v. Gold, 167-63; insolvent 
debtor’s law liberally construed, Dean v. King, 35-20. 


CONSTRUING WITH REFERENCE TO CONSTITUTION. Every presumption is in 
favor of the validity of an act of the legislature and all doubts are resolved in support of the 
act: Lowery v. School Trustees, 140-33; White v. Murray, 126-158; Brooks v. Tripp, 135-160; 
Sutton v. Phillips, 116-502; State v. Lewis, 107-967; State v. Moore, 104-714; Holton v. Comrs., 
93-430; Freight Discrimination Cases, 95-428; Malloy v. Fayetteville, 122-483; State v. Pool, 
74-402; Sedberry v. Comrs., 66-486. 

Part of a statute may be constitutional and other parts unconstitutional, and the valid parts 
sustained: Archer v. Joyner, 173-75; Lowery v. School Trustees, 140-33; Garsed v. Greens- 
boro, 126-162; Rodman v. Washington, 122-41; MecCless v. Meekins, 117-34; Gamble v. 
McCrady, 75-509; Johnson v. Winslow, 63-552—but not when invalid part would enlarge the 
operation of the law, Keith v. Lockhart, 171-451—or the parts are interdependent, State v. 
Godwin, 123-697; Tate v. Comrs., 122-661. 

An act is unconstitutional from its effect, and not from legislative intention: Jacobs v. 
Smallwood, 63-112. 


REPEAL OF STATUTE. The repeal of a statute repealing a former statute leaves the 
latter in force: Brinkley v. Swicegood, 65-626; State v. Goulding, 131-716; State v. Edwards, 
134-638. 

The repeal of an act of the assembly giving a forfeiture for an offense is a repeal of all 
forfeitures incurred under the act repealed, unless there be a special exception to the con- 
trary: Governor v. Howard, 5-465. 

Private act may not be repealed by section in general law: State v. Womble, 112-862. 

Adoption of stock law does not abrogate a general statute or rule of law: Shepard v. R. R., 
140-391. f 

These rules of law for construction of statutes are well established: (1) The law does not 
favor repeal of an older statute by a later one by mere implication. (2) The implication which 
will work repeal of a statute must be necessary, and if it arises out of repugnancy between the 
two acts, later act abrogates older only to the extent that it is inconsistent and irreconcilable 
with it. A law will not be deemed repealed because some of its provisions are repeated in a 
subsequent statute. (3) Where a later or revising statute clearly covers whole subject-matter 
of antecedent acts, and it plainly appears to have been purpose of the legislature to merge 
into it the whole law on the subject, a repeal by necessary implication is effected: Winslow v. 
Morton, 118-486. For various applications of these rules, see Sanatorium v. State Treas., 173- 
810; Bunch v. Comrs., 159-335; State v. Broadway, 157-598; State v. Perkins, 141-797; College 
v. Lacy, 130-364; MeNeill v. McDuffie, 119-336; Davis v. Whitaker, 114-279; Greensboro v. 
McAdoo, 112-359; State v. Massey, 103-356; State v. Monger, 111-675; State v. Sutton, 100- 
474; Jones v. Ins. Co., 88-499; State v. Cunningham, 72-469. 

General election law repeals provision in city charter: Rodwell v. Harrison, 132-45. 

Where a statute makes that which was a felony merely a misdemeanor it will be construed 
as repealing, by implication, the old law: State v. Upchurch, 31-454, 
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CERTAIN WORDS CONSTRUED. ‘‘Authorize and empower,’’ in act conferring power 
upon county to issue bonds, construed to be mandatory: Jones v. Comrs., 137-579. 

‘‘Deed’’ in a statute means instrument under seal: Patterson v. Galliher, 122-512. 

When a statute directs the performance of an act for the promotion of justice or the public 
good, if it is necessary to secure these objects, the word ‘‘may’’ will be construed to mean 
‘‘shall’’: Johnston v. Pate, 95-68. Local and special laws defined: State v. Johnson, 170-685. 
*¢Merchandise’’ in bulk sales law: Swift v. Tempelos, 178-487. ‘‘Assumed name’’ under 
statute: Jennette v. Coppersmith, 176-82. ‘‘Levy’’ means assessment as applied to taxes: 
Mann y. Allen, 171-219. 


TITLE AS AID TO CONSTRUCTION. Where the meaning of statute is doubtful, title 
may be resorted to to aid in its construction: Freight Discrimination Cases, 95-434—but it 
cannot control when the meaning is clear, In re Chisholm’s Will, 176-211; Blue v. McDuffie, 
44-131. Title of act competent to show that date of act amended is erroneously stated: State 
vy. Woolard, 119-779. Headings to sections of the Code cannot be considered in construing: 
Cram v. Cram, 116-288. Title to statute is no part thereof: State v. Welsh, 10-404. 


1. Singular and plural number, masculine gender, etc. Every word im- 
porting the singular number only shall extend and be applied to several per- 
sons or things, as well as to one person or thing; and every word importing the 
plural number only shall extend and be applied to one person or thing, as well 
as to several persons or things; and every word importing the masculine gender 
only shall extend and be applied to females as well as to males, unless the con- 
text clearly shows to the contrary. 

2. Authority to three or more exercised by majority. All words purport- 
ing to give a joint authority to three or more public officers or other persons shall 
be construed as giving such authority to a majority of such officers or other per- 
sons, unless it shall be otherwise expressly declared in the law giving the 
authority. 

Referred to in Ryder v. Oates, 173-569. 


8. “Month” and “year.” The word “month” shall be construed to mean 
a calendar month, unless otherwise expressed; and the word ‘‘year,’’ a calen- 
dar year, unless otherwise expressed; and the word ‘‘year’’ alone shall be 
equivalent to the expression ‘‘year of our Lord.’’ 

The words of limitation to an action of slander are to be taken as lunar and not calendar 
months: Rives v. Guthrie, 46-84. 

‘‘Thirty days’’ as used in article 4 of the constitution is not synonymous with ‘‘one 
month’’; it may be more or less: State v. Upchurch, 72-146. 

The words ‘‘twelve months,’’ in the absence of any legislative definition of the word month 
and the word ‘‘year,’’ will be interpreted to mean twelve calendar months: Muse y. Assurance 


Co., 108-240. 


4. Leap-year, how counted. In every leap-year, the increasing day and the 
day before, in all legal proceedings, shall be counted as one day. 
tes (Ch, @; SUL, SE IKOSIS 18, Sh, G) ctl, Gh 1s Pah levee NOL, 


5. “Oath” and “sworn. The word ‘‘oath’’ shall be construed to include 
‘‘affirmation,’’ in all cases where by law an affirmation may be substituted for ar 
oath, and in like cases the word ‘‘sworn’’ shall be construed to include the word 
‘‘ affirmed.’’ 

6. “Person” and “property.” The word “person” shall extend and be ap- 
plied to bodies politic and corporate, as well as to individuals, unless the context 
clearly shows to the contrary. The words ‘‘real property’’ shall be coextensive 
with lands, tenements and hereditaments. The words ‘‘personal property’’ 
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shall include moneys, goods, chattels, choses in action and evidences of debt, 
including all things capable of ownership, not descendible to the heirs at law. 
The word ‘‘property’’ shall include all property, both real and personal. 
While the word ‘‘property’’ in its legal sense ordinarily includes money, yet where it can 
be seen from other parts of a will in which it is used that it was not so intended, that interpre- 


tation will be given it by the courts with which the testator had evidently employed it: Patter- 
son v. Wilson, 101-584. 


A chose in action is property: Winfree v. Bagley, 102-515; Worth v. Trust Co., 151-191. 

Word ‘‘estate’’ has a broader meaning than the word ‘‘property.’’ The latter word would 
not include choses in action, unless there be something in the context which would require it 
to receive this interpretation, except by force of the definition contained in this section: 
Vaughn v. Murfreesboro, 96-317. 


This provision could not affect the meaning of terms employed in the constitution; indeed, 
it purports to apply only to statutes, and to them when the meaning is manifestly otherwise 
than as therein provided and defined: Redmond v. Comrs., 106-144. 


“Preceding” and “following.” The words “preceding” and “following,” 
when used by way of reference to any section of a statute, shall be construed to 
mean the section next preceding or next following that in which such reference 1s. 
made; unless when some other section is expressly designated in such reference. 


8. “Seal.” In all cases in which the seal of any court or public office shall 
be required by law to be affixed to any paper issuing from such court or office, 
the word ‘‘seal’’ shall be construed to include an impression of such official seal, 
made upon the paper alone, as well as an impression made by means of a wafer 
or of wax affixed thereto. 

9. “Will.” The term “will” shall be construed to include codicils as well as 
wills. 

0. “Written” and “in writing.’ The words “written” and “in writing” 
may be construed to include printing, engraving, lithographing, and any other 
mode of representing words and letters: Provided, that in all cases where a writ- 


ten signature is required by law, the same shall be in a proper handwriting, or in 
a Bae, mark. 


1. “State” and “United States.” The word “state,” when applied to the 
gina | parts of the United States, shall be construed to extend to and inelude 
the District of Columbia and the several territories, so called; and the words 
‘‘United States’’ shall be construed to include the said aiserict and territories 
and all dependencies. 


12. “Imprisonment for one month,” how construed. The words “imprison- 
ment for one month,’’ wherever used in any of the statutes, shall be construed to 
mean ‘‘imprisonment for thirty days.’’ 

Rey., s. 2881; Code, s. 3765; R. C., c. 108. 


3950. Construction of amended statute. Where a part of a statute is amended 
it is not to be considered as having been repealed and reénacted in the amended 
form ; but the portions which are not altered are to be considered as having been 
the law since their enactment, and the new provisions as having been enacted at 
the time of the amendment. 

Rey., s. 2832; Code, s. 3766; 1868-9, c. 270, s. 22; 1870-1, c. 111. 


An amendment to a statute is construed as incorporated into the original statute with the 


same effect as if it had been a part of the original statute: State v. Moon, 178-715; Burwell 
vy. Lillington, 171-94. 
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Amendment to a statute operates from its enactment, leaving in force the portions which 
are not altered: Nichols v. Edenton, 125-13. 

An amending statute does not repeal the former statute, but merely applies to subsequent 
offenses: State v. Broadway, 157-598; State v. Perkins, 141-797; State v. Massey, 97-465. 

Reénactment by legislature of a law in the terms of a former law at the same time it repeals 
the former law is not, in contemplation of law, a repeal, but is a reaffirmance of the former 
law, whose provisions are thus continued without any intermission: Wood v. Bellamy, 120-212; 
Lusk y. Sawyer, 120-225; Person y. Southerland, 120-225; State v. Williams, 117-753; Robinson 
vy. Goldsboro, 122-211; Kesler v. Smith, 66-154; State v. Sutton, 100-474—but not where the 
corporation is substantially different, Ward v. Elizabeth City, 121-1. 


CHAPTER 74 


STRAYS 


3951. Notice to owner of stray, or to register of deeds. 
3952. Owner may reclaim. 

3953. When and how strays sold. 

3954. Failure to comply with stray law misdemeanor. 


3951. Notice to owner of stray, or to register of deeds. Any person who shall 
take up any stray horse, mare, colt, mule, ass or jennet, neat cattle, hog or sheep, 
shall within ten days after taking up such stray inform the owner, if to him 
known, if not, he shall inform the register of deeds of the supposed age, marks, 
brands and color of the stray, and that the same was taken up at his planta- 
tion or place of abode; whereupon the register of deeds shall record such infor- 
mation in a book kept by him for that purpose, for which service the taker-up of 
the stray shall pay a fee of twenty-five cents, except for hogs and sheep, for 
which the fee shall be ten cents. The register of deeds shall at once publish a 
notice of the taking up of such stray, by posting the same at the courthouse 
door, and if the cost does not exceed two dollars, then in some newspaper pub- 
lished in the county. Such notices shall be published for thirty days, and shall 
contain a full and complete description of the stray and of all marks or brands 
on the same, and when and where the same was taken up. The fees for pub- 
lishing such notices shall be paid by the party taking up the stray. 

Rey., s. 2833; Code, s. 83768; 1874-5, c. 258, s. 2. 


3952. Owner may reclaim. When any stray has been taken up, the owner may 
at any time before a sale reclaim such stray by proving his ownership and pay- 
ing to the party capturing the same the actual costs paid the register of deeds 
as provided in the preceding section, together with the actual costs of keeping 
such stray, as fixed by the county commissioners. The board of commissioners 
of the several counties shall fix a seale of costs for keeping strays. 

Rev., s. 2834. 


3953. When and how strays sold. If the owner of any stray shall fail to claim 
the same within thirty days after the publication of the notice required by law, 
the person taking up the stray shall cause the stray to be appraised by the near- 
est magistrate and two freeholders, none of whom shall receive any fees for such 
services. Such appraisement shall give a full and accurate description of such 
stray and shall by the magistrate be returned to the register of deeds, and by 
him recorded in his book for strays; and the register of deeds shall issue an 
order to the sheriff directing him to sell such stray, and the sheriff shall sell such 
stray at public auction after ten days public advertisement as for sales of per- 
sonal property under execution; and out of the proceeds he shall pay the cost 
of publishing the notices as to strays, the costs of keeping and the costs of sale, 
and shall pay the surplus to the county treasurer for the benefit of the publie 
school fund of the county. The county board of education shall, at any time 
within twelve months after such funds have been paid to the county treasurer, 
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upon due proof of ownership, issue an order commanding the county treasurer 
to pay to the owner of the stray the net amount paid the county treasurer as 
the proceeds of the sale of the stray. 

Rey., s. 2835. 

For stock running at large, see Fences and Stock Law. 


3954. Failure to comply with stray law misdemeanor. If any person shall fail 
to comply with any of the requirements of law as to strays, he shall be guilty 
of a misdemeanor and upon conviction be fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days. 

Rey., 8s. 3306. 
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SUNDAYS AND HOLIDAYS 


3955, Work in ordinary calling on Sunday forbidden. 
3956. Hunting or going armed on Sunday. 

8957. Local: Sale of articles on Sunday in Forsyth. 
3958. What process executed on Sunday. 

3959. Dates of public holidays. 

3960. Acts to be done on Sunday or holidays. 


3955. Work in ordinary calling on Sunday forbidden. On the Lord’s day, com- 
monly called Sunday, no tradesman, artificer, planter, laborer, or other person 
shall, upon land or water, do or exercise any labor, business or work, of his 
ordinary ealling, works of necessity and charity alone excepted, nor employ 
himself in hunting, fishing or fowling, nor use any game, sport or play, upon 
pain that every person so offending, being of the age of fourteen years and 
upwards, shall forfeit and pay one dollar. 

Rey, s. 2886 Code; s. 3782; R. C..e. 115; 1741,1¢ 30, 8.2. 

For history of Sunday laws, see Rodman v. Robinson, 134-503. Every act may lawfully be 
done on Sunday which may lawfully be done on any other day, unless there is some statute for- 
bidding it: Ibid.; State v. Ricketts, 74-192. 

This section does not prevent a town ordinance regulating Sunday trade: State v. Burbage, 
172-876; State v. Davis, 171-809; State v. Medlin, 170-682. 

The legislature has power to prohibit labor on Sunday on the ground of public decency, but 
such regulation is confined to such acts as have a tendency to disturb the public; but when it 
prohibits labor which is done in private, the power is exceeded: Melvin v. Easley, 52-356. 

Selling a horse on Sunday is not forbidden, where dealing in horses is not the ordinary call- 
ing: Melvin v. Easley, 52-356. A contract for conveyance of land entered into on Sunday is 
valid: Rodman v. Robinson, 134-503. Giving a check for automobile repairs on Sunday is not 
a violation of this section: Auto Co. v. Rudd, 176-497. 

Keeping open shop and selling goods on Sunday is not indictable: State v. Williams, 26- 
400; State v. Brooksbank, 28-73; Melvin v. Easley, 52-356; State v. Ricketts, 74-187. 

Section referred to in Davis v. R. R., 145-207. 


3956. Hunting or going armed on Sunday. If any person shall, except in de- 
fense of his own property, hunt on Sunday with a dog, or shall be found off his 
premises on Sunday, having with him a shotgun, rifle or pistol, he shall be guilty 
of a misdemeanor, and pay a fine not sSeaanathnw fifty dollars, or be imprisoned 
not exceeding thirty days. 

Rey., s. 8842; Code, s. 8783; 1868-9, c. 18, ss. 1, 2. 

Section creates two offenses: (1) hunting on the Sabbath with a dog; (2) being found off 
one’s premises on Sunday having a shotgun, rifle, or pistol: State v. Howard, 67-24. 


INDICTMENT. Must charge the act was done on Sunday, and after such a charge no ex- 
ception can be taken to a reference to the Sunday by an erroneous day of the month: State v. 
Drake, 64-589. It is immaterial that the word ‘‘Sabbath’’ is used instead of the word ‘‘Sun- 
day’’: State v. Drake, 64-589. Charging that a person was ‘‘found off his premises on the 
Sabbath day, having with him a shotgun,’’ is sufficient: State v. Howard, 67-24. Charging 
a man with being a common Sabbath-breaker is too vague: State v. Brown, 7-224. 

Section cited in State v. Moore, 104-748. 


3957. Local: Sale of articles on Sunday in Forsyth. No person, firm or corpo- 
ration in Forsyth county shall expose for sale, sell or offer for sale on Sunday 
any goods, wares or merchandise within one mile of the corporate limits of any 
incorporated town or city ; and no store, shop, or other place of business in which 
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goods, wares or merchandise of any kind are kept for sale shall keep open doors 
from twelve o’clock Saturday night until twelve o’clock Sunday night: Pro- 
vided, that this section shall not be construed to apply to hotels or boarding- 
houses, or to restaurants or cafés furnishing meals to actual guests, where the 
same are not otherwise prohibited by law from keeping open on Sunday: Pro- 
vided further, that drug stores, with licensed pharmacists, may be kept open for 
the sale of goods to be used for medical or surgical purposes, and for the sale 
of cigars and tobacco; and cigar stands and news stands may sell cigars, tobacco 
and newspapers: Provided further, that ice dealers and dairies may remain open 
for the sale and delivery of ice and dairy products. Nothing in this section shall 
be construed to prohibit livery stables or garages from operating on Sunday or 
to prohibit publication and sale of newspapers. Any person, firm or corpo- 
ration violating the provisions of this section shall be guilty of a misdemeanor, 


and upon conviction shall be fined or imprisoned in the discretion of the court. 
PLO Cs Oo le 


3958. What process executed on Sunday. It shall not be lawful for any sheriff, 
constable, or other officer to execute any summons, capias, or other process on 
Sunday, unless the same be issued for treason, felony or misdemeanor. 

Rev., s. 2837 ; Code,'s. 928; R. C., c. 31, s. 54; 1777, c. 118, s. 6. 

It is unlawful for an officer to execute any writ or other process on Sunday: Devries v. 


Summit, 86-126. A levy of an execution on Sunday is void: Bland v. Whitfield, 46-122. 


Notice to take a deposition on Sunday is not good, and a deposition taken on such notice 
must be rejected: Sloan v. Williford, 25-307. 


Sheriff may proceed on Sunday by distress to enforce penalty authorized by revenue act of 
legislature for peddling without license: Cowles v. Brittain, 9-204. 
COURTS MAY SIT ON SUNDAY, WHEN. In special cases, ex necessitate, a court may 


sit on Sunday: Rodman v. Robinson, 134-507; Taylor v. Ervin, 119-274; State v. Howard, 
82-626; State v. MeGimsey, 80-377; State v. Ricketts, 74-187. 

Holding a court on the Sabbath is not forbidden by the common law or any statute in this 
state, but it has been the long-settled practice of our courts, when a term continues so long that 
a Sunday intervenes, to adjourn over until Monday: State v. Howard, 82-623. Sunday is not 
a juridical day, hence an adjournment of the court from Saturday night to Monday morning 


during progress of a trial for murder is not in violation of the act requiring adjournment to be 
‘*from day to day’’: Ibid. 


A verdict rendered in open court on Sunday during a term is valid: Tuttle v. Tuttle, 146- 
484; Taylor v. Erwin, 119-274; State v. Penley, 107-808. 

When a term is set by statute to begin on a certain Monday, and to last for one, two or three 
weeks, as the case may be, it embraces the Sunday of each week: Taylor v. Ervin, 119-274. 
There being no inhibition of a verdict rendered on Sunday, either at common law or by statute, 


a judgment entered on that day (by virtue of the statute that it shall be entered up at once 
on the verdict) is valid: Ibid. 


3959. Dates of public holidays. The first day of January, the nineteenth day 
of January, the twenty-second day of February, the twelfth day of April, the 
tenth day of May, the twentieth day of May, the fourth day of July, the first 
Monday in September, the eleventh day of November, Tuesday after the first 
Monday in November when a general election is held, the day appointed by the 
governor as a thanksgiving day, and the twenty-fifth day of December of each 
and every year, are declared to be public holidays; and whenever any such holi- 
day shall fall upon Sunday, the Monday following shall be a public holiday. 


Rev., s. 2838; Code, s. 3784; 1891, c. 58; 1899, c. 410; 1901, c. 25; 1881, c. 294; 1907, 
c. 996; 1909, c, 888; 1919, c. 287. 
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Statute declaring certain days public holidays does not prohibit the pursuit of the usual 
avocations of citizens, nor public officers, or the courts from exercising their respective func- 
tions on those days. While it might be the attendance of jurors, witnesses and suitors will not 
be enforced, and the courts will not sue out or enforce process on such days, yet courts may 
lawfully proceed with the business before them: State v. Moore, 104-743. 

Notice of opening depositions is not void because time set for opening them is on a legal 
holiday: Latta v. Electric Co., 146-285. Whatever the statute does not prohibit from being 
done on a legal holiday may be done, and the legality of such acts cannot be measured by the 
legal status of Sunday: Ibid. 


3960. Acts to be done on Sunday or holidays. Where the day or the last day 
for doing an act required or permitted by law to be done falls on Sunday or on 
a holiday the act may be done on the next succeeding secular or business day. 

Rey., s. 2839; Code, ss. 3784, 3785, 3786; 1899, c. 733, s. 194. 

Arrest on Sunday in civil action, section 768. Computing time, Sunday not counted, sec- 
tion 922. Fishing on Sunday, section 1970. Hunting on Sunday, section 2122. Negotiable 
instrument maturing on Sunday or holiday, section 3066. Trains running on Sunday, section 
3480. 


1632 


CHAPTER 76 


SURETYSHIP 


3961. Surety and principal distinguished in judgment and execution. 

3962. Principal liable on execution before surety. 

8963. Summary remedy of surety against principal. 

3964. Subrogation of surety paying debt of deceased principal. 

8965. Contribution among sureties. 

3966. Dissenting surety not liable to surety on stay of execution. 

3967. Surety may notify creditor to sue. 

3968. How notice served. 

3969. Failure of creditor to sue discharges surety ; exceptions. 

3970. Cancellation of contract of suretyship in case of common carrier and employee. 


3961. Surety and principal distinguished in judgment and execution. In the 
trial of actions upon contracts either of the defendants may show in evidence 
that he is surety, and if it be satisfactorily shown, the jury in their verdict, or 
the justice of the peace in his judgment, shall distinguish the principal and 
surety, which shall be indorsed on the execution by the clerk or justice of the 
peace issuing it. 

Rev., s. 2840; Code, s. 2100; R. C., c. 31, s. 124; 1826, c¢. 31, s. 1. 


As to sureties on official and fiduciary bonds, see chapter Bonds. 

Parol evidence is admissible to show that one apparently a principal on a note is, in fact, a 
surety: Smith v. Carr, 128-152; Lockhart v. Ballard, 113-292; Cole v. Fox, 83-463; Williams 
v. Lewis, 158-571, and cases cited—but to obtain protection, surety must show that his relation 
was known to creditor: Coffey v. Reinhardt, 114-509; Torrence v. Alexander, 85-143; Good- 
man vy. Litaker, 84-8; Forbes v. Sheppard, 98-111; Williams v. Glenn, 92-253; Welfare v. 
Thompson, 83-276; Capell v. Long, 84-17; Lewis v. Long, 102-206. 

Where negotiable instrument was signed by three persons other than principal obligor, and 
it appeared, from a writing executed some time thereafter by one to indemnify other two, that 
they (other two) ‘‘signed as cosureties’’ of third, character of suretyship in which all three 
signed was sufficiently established: Southerland v. Fremont, 107-565. 

Order in which parties to a security are liable at law is the order in which, independently 
of contract, they will be held bound in equity: Smith v. Smith, 16-173. Where suit is brought 
against two persons, a finding of jury that one defendant is principal and other surety, if bind. 
ing at all between parties, does not in equity establish relation of suretyship: Lowder v. Nod- 
ing, 43-208. Case where question arose as to whether endorsers were cosureties or whether one 
was a supplementary surety to the other: Parrish v. Graham, 129-230. 

Liability of guarantor or surety is not to be enlarged by construction: Shoe Co. vy. Pea- 
cock, 150-545. 

A surety signing a note with the understanding, known to the payee, that another was to 
sign as cosurety, is not bound without such signature: Bank v. Jones, 147-419. 

All defendants in judgments for payment of money are, as to judgment creditor, principal 
debtors, and creditor may proceed to enforce judgment by execution against one or all, unless 
verdict or judgment shows that relation of surety existed, and this is endorsed upon execution. 
In that event officer must first proceed against principal: Gatewood v. Burns, 99-357; Fleming 
v. Halcomb, 26-269. The magistrate is not bound to make discrimination between principal 
and surety, except upon the application of and due proof by surety: Ibid. 

Where execution against two does not distinguish which is principal and which surety, 
sheriff has right to collect from either; and one from whom it is collected has no cause of 
action against sheriff, though he claimed to be only a surety and though plaintiff in execution 
directed sheriff to collect it from the other: Shuford vy. Cline, 35-463. 


3962. Principal liable on execution before surety. When an execution, indorsed 
as aforesaid, shall come to the hands of any officer for collection, he shall levy 
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on all the property of the principal, or so much thereof as shall be necessary to 
satisfy the execution, and, for want of sufficient property of the principal, also 
on the property of the surety, and make sale of all the property of the principal 
levied on before that of the surety. 

Rev.9s. 2o413 Code. ss 2101 Re C:, Cruse Sat 2bra1 S26) Gesl. s.42: 

Creditor having obtained judgment against principal and sureties to debt, and there being 
some real. property of principal in excess of homestead, after same was allotted, neglect of 


creditor to proceed to sell such excess, though orally requested so to do by sureties, does not 
exonerate sureties to amount land would have brought if sold: Bank v. Homesley, 99-531. 


3963. Summary remedy of surety against principal. Any person who may have 
paid money for and on account of those for whom he became surety, upon pro- 
ducing to the superior court, or any justice of the peace having jurisdiction of 
the same, a receipt, and showing that an execution has issued, and he has satis- 
fied the same, and making it appear by sufficient testimony that he has laid out 
and expended any sum of money as the surety of such person, may move the 
court or justice of the peace, as the case may be, for judgment against his princi- 
pal for the amount which he has actually paid; a citation having previously 
issued against the principal to show cause why execution should not be awarded ; 
and should the principal not show sufficient cause, the court or justice shall 
award execution against the estate of the principal. 

Revy.,.8. 2842 + Code, 8, 2093" RR Cate) VO ws. (OG ASG Sank: 


This section is constitutional: Bank v. Hotel Co., 147-594. Notice that surety has paid debt 
of principal is not required to be given before bringing suit for money paid: Sikes v. Quick, 
52-19. Reasonable notice to show cause should be given: Bank v. Hotel Co., 147-594. ‘‘Court’’ 
in this section means clerk of superior court: Ibid. 

To enable a surety to recover for money paid to the use of his principal he must prove an 
actual payment in satisfaction of the debt: Hodges v. Armstrong, 14-253; Ponder v. Carter, 
34-242. 

Surety who has paid money for his principal cannot sue him in an action of tort: Ledbetter 
v. Torney, 33-294. 

Where a surety pays a judgment against his principal he may recover any funds wrong- 
fully converted or misapplied by the principal: Fidelity Co. v. Jordan, 134-236. 

Where one endorsed a note at request of member of firm for purpose of obtaining money 
for use of firm, and proceeds were so used, the indorser, upon payment of note, can recover 
therefor against firm, though no member of such firm signed note: Springs v. McCoy, 122-628. 

Where principal debtor borrowed a sum of money, which he deposited in a bank which soon 
afterwards became insolvent, and surety had to pay debt, surety has no equity to enjoin prin- 
cipal debtor from collecting dividends from insolvent bank until he can recover a judgment: 
Carlton v. Simonton, 94-401. 

Where writ is issued against two copartners for partnership debt, and one is arrested and 
gives bail, such bail, upon being afterwards compelled by due course of law to pay debt, has 
no remedy except against individual for whom he became bail. He has no claim upon other 
partner: Foley v. Robards, 25-177. 

Obligation of a bond for the forthcoming of property is only that property shall be delivered 
to officer at time designated, and not that execution shall be satisfied; and, therefore, if a 
surety to forthcoming bond before it is forfeited discharges execution without request of prin- 
cipal, such surety cannot maintain an action against his principal for money expended for lat- 
ter’s use, although by payment of money in satisfaction of execution the bond was discharged: 
Gray v. Bowls, 18-437. 

A surety who has to pay debt has no equity to follow specific property which principal 
debtor purchased with borrowed money: Carlton v. Simonton, 94-401. 


SUBROGATION. Doctrine of subrogation explained: Publishing Co. vy. Barber, 165-478. 
It may be legal subrogation, which is based upon payment, and exists where one who has an 
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interest to protect or is secondarily liable makes payment; or conventional subrogation, which 
is based upon agreement of the parties: [bid.; Joyner v. Reflector Co., 176-274; Bank v. 
Bank, 158-238. Subrogation is substitution of another person in place of creditor so that 
former can succeed to rights of latter in relation to debt, and to entitle one to such equitable 
relief he must have paid money upon request or as surety or under some compulsion made 
necessary by inadequate protection of his own rights: Liles vy. Rogers, 113-197; Caviness v. 
Fidelity Co., 140-58; Grainger v. Lindsay, 128-216; Moring v. Privott, 146-558. 

An endorser or surety who pays the indebtedness is subrogated to the rights of the creditor 
as against the property of the debtor: Pittinger, ex parte, 142-85—and as against all specific 
liens and securities which creditor has against principal debtor, Carlton v. Simonton, 94-401— 
and to all the rights of the creditor, against a cosurety as well as against principal, and this 
includes the right to have a judgment, which he has paid, assigned to a trustee for his benefit, 
so as to compel his cosurety to pay his pro rata part: Peebles v. Gay, 115-38. 

Surety called upon to pay a devastavit committed by principal, an administrator, is entitled 
to be subrogated to rights of creditor against party who received the money with knowledge 
of its wrongful appropriation, and his rights are exactly those of the creditor: Caviness v. 
Fidelity Co., 140-58. Surety to an administration bond who paid one-half of a debt recovered 
against insolvent administrator is not subrogated to rights of creditor whose debt he paid, but 
to rights of administrator for whom he paid it: Clark v. Williams, 70-679. Right of subro- 
gation of creditors of estate out of bond to indemnify sureties on administration bond: Hooker 
v. Yellowley, 128-297. 

Where land is held in trust for the payment of a debt, a third person, who is compelled by 
law to pay it, is subrogated to the rights of the creditor and may collect the amount so paid 
from the land: Holden vy. Strickland, 116-185. It was correctly held that surety, omitted in 
the deed of trust, was entitled to be subrogated to the rights of his cosureties pro tanto, if he 
had paid the debts, and the payees in the notes had a superior equitable right of subrogation 
to the benefit of any security given by principal debtor to his sureties: Blanton vy. Bostic, 
126-421; Ijames v. Gaither, 93-362; Sherrod v. Dixon, 120-63; Harrison v. Styres, 74-290; 
Wiswall v. Potts, 58-189—and this is so whether they knew of it or not, Matthews vy. Joyce, 
85-266. 

The equity of a surety for subrogation is superior to that of a subsequent mortgagee of the 
equity of redemption: Williams v. Lewis, 158-571. 

For application of doctrine in favor of mortgagee against purchaser from mortgagor, see 
Baber v. Hanie, 163-588—in insurance contract, Powell v. Water Co., 171-290. 

Sureties on different bonds of sheriff are not entitled to subrogation: Liles vy. Rogers, 
113-197. 


SURETY, UPON PAYING DEBT, MUST HAVE ASSIGNMENT TO TRUSTEES. If 
surety desires to preserve for his benefit an existing security for the debt which he is called 
upon to discharge, the debt and security (which follows debt) must be assigned to trustee, 
otherwise payment will be in satisfaction and cancellation of debt and a release of security, 
leaving surety a simple contract creditor: Fowle v. McLean, 168-537; Tripp v. Harris, 154- 
296; Bank v. Hotel Co., 147-594; Burnett v. Sledge, 129-120; Browning v. Porter, 116-62; 
Peebles v. Gay, 115-38; Tiddy v. Harris, 101-589; Briley v. Sugg, 21-366; Sherwood v. Collier, 
14-380; Hodges v. Armstrong, 14-253. 

A surety who pays amount recovered against him and his principal or cosureties may have 
judgment assigned to another in trust for his use, and it will continue in force for his’ benefit; 
and he may, upon motion in cause, have satisfaction of judgment entered, even against consent 
of assignee: Rice v. Hearn, 109-150. 

A transfer to the surety himself upon payment is a satisfaction: Liverman v. Cahoon, 156- 
187; Sherwood v. Collier, 14-380. But a surety is subrogated to the rights of the creditor in 
a mortgage held as collateral, without an assignment to a trustee: Tripp v. Harris, 154-296; 
Burnett v. Sledge, 129-114. 

Where judgment against principal and sureties on a note is paid by sureties, and an assign- 
ment thereof is made to a trustee for benefit of sureties, but by mistake payment is entered 
on judgment record, which is afterwards corrected by entry thereon of assignment, a person 
taking mortgage on property of judgment debtor, after assignment entered on record, takes 
with notice of assignment: Patton v. Cooper, 132-791. 

If an assignment of the security is taken, surety may have his redress upon it immediately 
in name of creditor: Hodges v. Armstrong, 14-253. 
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Where surety paid and satisfaction was entered as to one-half of a judgment against him- 
self, his principal and a cosurety, and procured judgment as to other half to be assigned to 
a trustee for his benefit, it was, in effect, same as if he had procured the whole judgment to 
be so assigned: Peebles v. Gay, 115-38. 


3964. Subrogation of surety paying debt of deceased principal. Whenever a 
surety, or his representative, shall pay the debt of his deceased principal, the 
elaim thus accruing shall have such priority in the administration of the assets 
of the principal as had the debt before its payment. 

Rev., s: 2843; Code, s. 20965 R. C., cc. 110, s° 451829, :¢: 23: 


This section applies to any claim, whether surety pays it before or after death of principal: 
Drake v. Coltrane, 44-300. 

When a plaintiff, a cosurety, discharged the bond debt, for payment of which defendant’s 
intestate was equally bound, he becomes a bond creditor as to assets of intestate; and when, 
pending action for contribution, administrator paid off bonds voluntarily, of equal dignity with 
surety debt, having previously paid an open account, he committed a devastavit to extent of 
plaintiff’s claim for contribution, such claim being for smaller sum than bonds so preferred 
and open account: Howell v. Reams, 73-391. ; 


3965. Contribution among sureties. Where there are two or more sureties for 
the performance of a contract, and one or more of them may have been com- 
pelled to perform and satisfy the same, or any part thereof, and the principal 
shall be insolvent, or out of the state, such surety may have and maintain an 
action against every other surety for a just and ratable proportion of the sum 
which may have been paid as aforesaid, whether of principal, interest or cost. 

Rey., 8. 2844; Code, s. 2094; R. C:, c. 110, s. 2; 1807, c. 722. 


RIGHT OF CONTRIBUTION. The right of contribution exists between cosureties when 
principal is insolvent, and that, whether they are so by separate instruments or by same instru- 
ments: Bell v. Jasper, 37-597; Moore v. Isley, 22-372. Right of a surety to have contribution 
from cosurety is not founded upon any principle of contract, but is result of natural justice: 
Allen v. Wood, 38-386. é' 

The cosurety, who is in this state, will have to make contribution, without regard to share of 
contribution which absent cosurety would have had to pay had he been within reach of process 
of our courts: Jones v. Blanton, 41-115. 

A surety has no right to call upon his cosurety in equity for contribution without showing 
that he could not obtain satisfaction for the amount he has paid from their common principal: 
Rainey v. Yarborough, 37-249. 

The right of contribution exists for one surety against other sureties who are solvent: Fowle 
v. McLean, 168-537—but not against indorsers, since they are not in the same class, Edwards 
v. Ins. Co., 173-614. 

Surety upon a bond who voluntarily pays a balance due upon the same after he has obtained 
his discharge in bankruptcy is entitled to contribution from a cosurety: Craven v. Freeman, 
82-361. 

Whether surety who pays a debt (not due by specialty) after action of creditor is barred by 
act of 1715, can maintain an action against a cosurety for contribution, quere: Reeves v. 
Bell, 47-254, 

Act of 1807, giving right to one surety to recover at law his ratable proportion of debt of 
principal, does not enlarge rights of surety, who pays debt, nor deprive cosurety of any just 
grounds of defense which would before have been available to him in equity: Hall v. Robin- 
son, 30-56. 

Surety who seeks to recover from a cosurety a ratable part of money paid must take care 
to do no act which will prevent cosurety from having recourse against principal. If, therefore, 
he release principal, it is a discharge of the cosurety: Draughan v. Bunting, 31-10. 

If note, discounted at bank for benefit of principal, with three sureties, be discharged at 
maturity by proceeds of another note, discounted with only two of the sureties, third having 


1636 


3965 SURETYSHIP Ch. 76 


died before first note fell due, estate of latter will not be liable to contribute, upon insolvency 
of principal, and payment of renewal note by sureties thereto, although when they executed 
it they supposed estate of deceased would be liable upon it: Hutchins v. McCauley, 22-399. 

Where A, as surety, signed the note of B, payable to C, and it was indorsed by C, at the 
request and for the accommodation of B, there being no contract between A and C whereby 
they agreed to become cosureties of B, it was held that A had no right to contribution from C: 
Smith vy. Smith, 16-173. 

Where two sureties on a note to a bank agreed, after insolvency of their principal, to employ 
a broker to buy notes of bank to an amount sufficient to pay debt, and one of them paid broker 
for notes purchased by him, and discharged debt, he could maintain an action against his co- 
surety for contribution: DeRossett v. Bradley, 63-17. 

Where a surety upon a bond pays a balance due upon same with knowledge of existence of 
a covenant upon part of obligee to a cosurety not to sue him, he is not entitled to contribution 
from such cosurety: Craven v. Freeman, 82-361. 

It is not necessary, to entitle a surety to maintain an action for contribution, that amount 
of his liability which was paid by him should be fixed by a judgment: Bright v. Lennon, 83- 
183. Waiver or withdrawal of plea of statute of limitations by a surety in an action against 
him does not affect his right afterwards to maintain an action for contribution: Ibid. 

Where one signed as surety a note signed by two persons, without knowledge of the fact that 
one of the signers was a surety, he could not be held a cosurety with such signer: Bank v. 
Burch, 145-316. It is competent for one to become surety for other sureties, or to limit the 
extent of his liability with respect to other sureties: Ibid. 

Coprincipals and cosureties are presumed to assume equal liability, but this presumption 
may be rebutted by parol evidence: Smith v. Carr, 128-150. 

Where A indorsed a note for the maker and subsequently, but before it was discounted, F 
indorsed it, and A paid the note, F was a cosurety, and the doctrine of contribution applies 
for A’s benefit: Atwater v. Farthing, 118-388. 

Where a guardian gives several successive bonds for faithful discharge of trust, sureties on 
each bond stand in relation of cosureties to sureties on every other bond; the only qualification 
to rule being that sureties are bound to contribution only according to amount of penalty of 
bond, in which each class is bound: Jones v. Hays, 38-502. The fact that the sureties on an 
official bond justify to different amounts does not affect the right of contribution: Comrs. v. 
Dorsett, 151-307. 

There was a judgment against principal and two sureties, and execution levied on property 
of one of sureties. A bought this property from his surety, pending levy, and afterwards 
obtained an assignment of judgment, to enable him to have whole amount satisfied out of 
property of cosurety, and issued an execution for that purpose; court will restrain him from 
collecting out of cosurety more than fair proportion which latter owed, whether A had actual 
notice of lien of execution or not: Dobson vy. Prather, 41-31. 

No right of contribution between sureties on different tax collector’s bonds: McGuire v. 
Williams, 123-357. 


RIGHT OF COSURETIES WHEN ONE SURETY SECURES PROPERTY OF PRINCI- 
PAL OR GAINS AN ADVANTAGE. Among cosureties ‘‘equality is equity’’; it is a well- 
settled principle that if one surety by any means gets a fund belonging to the principal he is 
not at liberty to take the entire benefit, but must share with his cosureties: Parham v. Green, 
64-436; Leary v. Cheshire, 56-172; Barnes v. Pearson, 41-482; Allison vy. Davidson, 17-79; 
Moore v. Isley, 22-372; Mast v. Raper, 81-335. 

Where principal placed property in hands of surety sufficient to satisfy debt, and then left 
state, third person, also bound for debt as surety, having been compelled to pay it, may recover 
its amount from person who has received property, without making a previous demand: Par- 
ham y. Green, 64-436. 

A having a judgment against B as principal and C as surety, C, without the consent of A, 
has an execution issued and levied upon B’s property. A has right to withdraw execution and 
discharge levy, without making herself liable to C: Forbes v. Smith, 40-369. 

One, when he is about becoming a surety with others, may stipulate for separate indemnity 
from principal to himself, and cosureties would only be entitled to a surplus after his reim- 
bursement: Comrs. v. Nichols, 131-505; Long v. Barnett, 38-631. Where two persons engage 
in a common risk as sureties for a third, and one of them subsequently takes an indemnity from 
the principal debtor, it inures to the benefit of both: Gregory v. Murrell, 37-233; Hall v. 
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Robinson, 30-56; Pool v. Williams, 30-286. The indemnity taken by one surety can be reached 
by the other only in two cases, either when it was taken in fraud or for the benefit of the 
other: Moore v. Moore, 11-358. 

Where money is advanced by principal to one of sureties to discharge debt before debt is 
actually discharged, cosurety may file his bill in equity for an account and for relief: Allen 
v. Wood, 38-386-—but if money is paid by principal, after debt has been discharged by sureties, 
to one of two sureties, to reimburse both, then cosurety has his remedy against surety receiving 
the money by an action at law for money had and received, and therefore cannot support a 
suit in equity, Ibid. 

Where surety merely had a deed of trust for certain property, as an indemnity, executed by 
principal, and neglected to have it registered, so that property was sold by other creditors, 
cosurety is not entitled, on account of his laches, to make him responsible for the value of the 
property: Pool v. Williams, 30-286. 

Where A and B were cosureties on an administration bond, and B, who had administered 
on estate of principal, had, by mistake of law and in good faith, erroneously given up assets 
of principal to another claim which would have saved them both from loss by this suretyship, 
A could not sustain a bill to throw whole loss on B, there being no evidence that B had con- 
cealed from A the fact of having thus parted with assets and not making any allegation of 
fraud or imposition on part of B: Brandon v. Medley, 54-313. 


CONTRIBUTION FROM COSURETIES ENFORCED. To a bill brought by one surety 

against his cosurety for contribution, their common principal, or if he be dead, his executor 
or administrator, should be made a party defendant: Rainey v. Yarborough, 37-249. 
- Surety, who has been compelled to pay a debt of his principal, must make all his cosureties 
parties to a bill for contribution, if they are in this state and solvent. But where one is out 
of the jurisdiction of the court and others are within it, plaintiff, by stating the fact in his 
bill, is at liberty to proceed against the latter alone: Jones v. Blanton, 41-115. 

When a surety files his bill against a cosurety for contribution, and latter sets up an agree- 
ment, which is a bar to the former’s claim, that agreement must be proved at the hearing, it 
cannot be the subject of reference to the master: Long v. Barnett, 38-631. 

When one surety brings a bill for contribution against a cosurety he should at least allege 
that principal is insolvent, so that he can have no redress against him: Allen v. Wood, 38-386. 

In an action against an alleged cosurety to recover money paid in settlement of their joint 
liability, the amount received by plaintiff as interest on collaterals deposited should be deducted 
from the amount paid by plaintiff: Carr v. Smith, 129-232. Where one of two sureties claims 
to be a supplemental surety by agreement, the burden is upon him to show the agreement: Ibid. 

A surety seeking contribution from a cosurety can offer evidence of general reputation for 
insolvency of their principal, even after direct evidence of such insolvency, such as unsatisfied 
executions against him, etc.: Leak v. Covington, 99-559. Statute giving an action to a surety 
who has paid debt against a cosurety, when the principal shall be insolvent or out of state, has 
reference to time when action is brought, and not to time of payment by surety: Ibid.; Shu- 
ford v. Cook, 164-46. ° 

In action by surety of insolvent guardian for contribution against other sureties it is proper 
to include in sum adjudged to be raised by contribution costs which were paid by plaintiff in 
an action against him as condition for leave to plead statute of limitations: Bright v. Lennon, 
83-183. 

Where it appeared on the face of a note that certain parties thereto were sureties, in an 
action for contribution parol evidence is admissible to show that they were really principals: 
Williams v. Glenn, 92-253. 

In action for contribution by surety against four different guardian bonds, with different 
penalties and different sureties, some solvent and some otherwise, it is not necessary that 
notice should be given before action is brought: Bright v. Lennon, 83-183. 

Surety who pays money for his principal may maintain an action against his cosurety for 
his ratable part, without first making a demand, and statute of limitations begins to run from 
the time of payment of the money: Sherrod v. Woodard, 15-360; Leak vy. Covington, 99-559. 

Record in a suit upon an administration bond against a surety and personal representatives 
of another surety in which a nol. pros. was entered as to them, and judgment rendered against 
their intestate’s cosurety, is evidence and prima facie proof, in a suit by him for contribution 
against personal representatives, as to damages: Leak v. Covington, 99-559. 
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Adjustment of all rights between sureties where some have counterclaims and others not, 
permitted in one action: Davis v. Mfg. Co., 114-321. 

Where surety brings an action of assumpsit for money paid for the use and at request of 
defendant, against his cosurety, to obtain contribution, it is not sufficient for him to show that 
he has given his note for debt due by principal, and that same has been accepted by creditor 
as a payment and discharge of the debt, but he must show payment of the debt: Brisendine 
v. Martin, 23-286. 

Where complaint in an action by surety for contribution joined principals as parties, and 
alleged by contract of suretyship payment by plaintiff and demand of cosureties ‘‘for their 
contributive shares,’’ and asked judgment against all, but did not allege insolvency of the 
principals except by the averment that plaintiff was compelled to pay debt: Held, that though 
proper relief was not asked, and insolvency of principals was imperfectly alleged, cause of 
action will be construed, on demurrer, as equitable rather than legal in order to confer juris- 
diction below: Adams v. Hayes, 120-383; Hudson v. Aman, 158-429. 

One of three joint solvent sureties cannot sustain a bill against either of his cosureties for 
contribution out of fund alleged to have been received by that surety for his indemnity from 
the estate of an insolvent cosurety, without making the other a party: Moore v. Isley, 22-372. 

AGREEMENT BY COSURETIES TO WAIVE CONTRIBUTION. After two persons have 
become sureties for a common principal they may, by agreement between themselves, renounce 
their right to take benefit from any securities they may respectively obtain, and each undertake 
to look out for himself, exclusively, for an indemnity from the principal or for contribution 
from another cosurety: Long v. Barnett, 38-631. 

After relation of joint sureties has been severed by an agreement among sureties, each of 
them has his distinct and several claim to prosecute, because of what he has paid for his prin- 
cipal, or for an insolvent joint surety; and others have no right to demand participation in 
what his diligence may enable him to procure, while thus prosecuting his several claims: Moore 
yv. Isley, 22-372. If, by any agreement between sureties, one of them is released by creditor, 
upon his securing payment of a certain part of the debt, he shall not afterwards be called upon 
to contribute to one or more of the remaining sureties for a loss arising from the deficiency of 
another of them: Ibid. 


3966. Dissenting surety not liable to surety on stay of execution. Whenever 
any judgment shall be obtained before a justice against a principal and his 
surety, and the principal debtor shall desire to stay the execution thereon, but 
the surety is unwilling that such stay shall be had, the surety may cause his dis- 
sent thereto to be entered by the justice, which shall absolve him from all lia- 
bility to the surety who may stay the same. And the constable or other officer, 
who may have the collection of the debt, shall make the money out of the prop- 
erty of the principal debtor, and that of the surety for the stay of execution, if 
he can, before he shall sell the property of the surety before judgment. 

Rey., s. 2845; Code, s. 2095; R. C., ce. 110, s. 3; 1829, c. 6, ss. 1, 2. 


3967. Surety may notify creditor to sue. In all cases where any surety or in- 
dorser on any note, bill, bond, or other written obligation shall consider himself 
in danger of loss in consequence of his contingent liability, either from the insolv- 
eney or misconduct of the principal, in the note, bill, bond, or other written 
obligation, or from the negligence of the payee or holder of any such instrument, 
it shall be lawful for such surety or indorser, at any time after such note, bill, 
bond, or other written obligation becomes due and payable, to cause written 
notice to be given to the payee or holder of any such paper or obligation, requir- 
ing him to bring suit on such obligation, and to use all reasonable diligence to 
save harmless such surety or indorser: Provided, nothing herein contained shall 
apply to official bonds, or bonds given by any person acting in a fiduciary 
capacity. 

Rev., s. 2846; Code, s. 2097; 1868-9, c. 232, s. 1. 
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To get benefit provided for sureties by this section they must give creditor notice in writing 
to bring suit, etc., and only he who gives notice can claim benefit when there are more than 
one: Bank v. Homesley, 99-531. 

While creditor is not bound to exercise diligence to enforce collection of a demand upon 
which he has surety, he has no right to release any other security which he has acquired and 
which might be available in satisfaction of debt, and if he does so it will discharge surety: 
Bell v. Howerton, 111-69. 

Section applied to indorser of a nonnegotiable note: Johnson v. Lassiter, 155-47. 

Section referred to in Moore v. Goodwin, 109-219; Roberson v. Spain, 173-23. 


3968. How notice served. Such notice shall be served by the sheriff or his 
deputy, who shall return it to the party for whose benefit the notice was issued, 
which shall be evidence of the fact in all courts. 

Rev., s. 2848; Code, s. 2099 ; 1868-9, c. 232, s. 3. 


3969. Failure of creditor to sue discharges surety; exceptions. Should the 
payee or holder of any such note, bond, bill, or other written obligation refuse or 
fail, within thirty days from the service of such notice, to bring suit in the appro- 
priate court in an effort to save harmless such surety or indorser, such refusal 
or failure to sue shall operate as a discharge of such surety or indorser, from all 
liability whatever, on any such note, bond, bill, or other written obligation: 
Provided, that this notice shall not have the effect to discharge from liability 
any cosurety who does not join in such notice, or who has not given a separate 
notice: Provided further, that this and the preceding section shall not apply 
to holders of such note, bond, bill, or obligation, who hold the same as collateral 
security or in trust. 

Rev., s. 2847; Code, s. 2098; 1868-9, c. 232, s. 2. 

If a creditor agree with his principal debtor in such manner that he is bound by the agree- 
ment to postpone day of payment, surety is thereby discharged from all liability: Smith v. 
Parker, 131-471; Revell v. Thrash, 132-803; Scott v. Harris, 76-205; see Jenkins v. Daniels, 
125-161; Fleming v. Barden, 126-450, 127-214; Bank v. Swink, 129-255; Benedict v. Jones, 
129-475; Hedrick v. Byerly, 119-420; Bank v. Sumner, 119-591; Smith v. Loan Assn., 119-257; 
Sutton v. Waters, 118-496; Lumber Co. v. Christenbury, 155-257; Foster v. Davis, 175-541. 

Plaintiff creditor made parol contract with principal to extend time of payment of bond 
beyond date of commencement of suit thereon, without knowledge or consent of surety; such 
contract suspends plaintiff’s right of action and exonerates surety from liability: Carter vy. 
Dunean, 84-676. 

Exoneration grows out of agreement to forbear, and is not affected by creditor’s breach of 
it: Forbes v. Sheppard, 98-111. An agreement with a principal, on a sufficient consideration, 
to forbear to sue for a fixed period, without reserving right to proceed against surety, and 
made without his assent, will exonerate him from liability: Ibid. 


3970. Cancellation of contract of suretyship in case of common carrier and 
employee. Whenever an employee of a common carrier authorized to do busi- 
ness in this state is required to give a bond or undertaking of any nature what- 
ever with a bonding company or companies, as surety thereon, any such employee 
who shall have given such bond or undertaking shall, upon the breach of any 
of the conditions thereof by the other party or parties thereto, have the power 
to cancel the same by giving the surety or sureties thereon, for the benefit of 
whom same shall have been made, at least ten days notice in writing, setting out 
in full the reason for canceling the same. Any such notice to a company, corpo- 
ration or association may be served by leaving the same with any person upon 
whom service of legal process upon such company, corporation or association may 
be had. Any surety on any such bond or undertaking shall, upon the breach of 
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any of the conditions thereof by the common carrier employee for whom same 
shall have been made, have power to cancel the same by giving such employee 
at least ten days notice in writing, and, upon demand, set out in full the reasons 
for canceling same, the notice to be signed by an agent or manager of such surety. 
Nothing herein shall affect any right of action accruing to any person upon the 
breach of a contract; nor shall any bonding company furnishing the informa- 
tion which causes it to withdraw from the bond be liable in any action at the 
instance of the party aggrieved for damages, nor be required to disclose to the 
party aggrieved the sources of information that caused it to withdraw from the 
bond. But any bonding company may be required to give evidence in any 
action brought by the party aggrieved against the party or person furnishing 
the information causing the company to withdraw as surety. 

Any person, officer or manager, company, corporation, association or firm 
who shall violate any of the provisions of this section shall be deemed guilty of 
a misdemeanor and punished by a fine of not less than five hundred dollars nor 
more than one thousand dollars. 

Ui hikes, ce. TER, 

For sureties on administration bonds, see sections 33-44. For evidence against principal as 
against surety, see section 358. 
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CHAPTER 77 


TRADEMARKS, BRANDS AND MARKS 


TRADEMARKS, 

Adoption and filing for registry. 

Property rights protected by filing for registry. 

Filing to be with secretary of state; contents of affidavit; fees. 
Registration ; certified copies evidence; fees. 

Transfer of trademarks. 

Similar trademarks refused registration. 

Fraudulent registration ; penalty. 

Use of counterfeit trademarks unlawful. 

Unauthorized use unlawful; use under license. 
Remedies; damages; profits; destruction of counterfeits. 
Concurrent action for penalty. 

Use of private marks or labels to defraud, misdemeanor. 
Selling goods with forged marks or labels, misdemeanor, 
Misbranding sacks to defraud, misdemeanor. 


TIMBER MARKS, 


Timber dealers may adopt. 

How adopted, registered and published. 

Property in and use of trademark. 

Effect of branding timber purchased. 

Trademark on timber evidence of ownership. 

Fraudulent use of timber trademark, misdemeanor. 
Larceny of branded timber. 

Altering timber trademark, larceny. 

Possession of branded logs without consent, misdemeanor. 


MINERAL WATERS AND BEVERAGES. 


Description of name, labels or marks filed and published. 
Clerk to record description. 

Refilling vessels and defacing marks forbidden; punishment. 
Disposal of fine. 

Possession of vessel is evidence of offense. 

Search warrants. 

Concurrent jurisdiction of justices. 

Accepting deposit not deemed sale. 

When refiling description not required. 

Application of the article, 


FARM NAMES. 


Registration of farm names authorized. 

After registry, similar names not registered. 
Distinctive name required. 

Application for registry ; publication and hearing. 
Fees for registration. : 
When transfer of farm carries name. 
Cancellation of registry; fee. 

Article not applicable to certain counties. 


STAMPING OF GOLD AND SILVER ARTICLES. 


Marking gold articles regulated. 

Marking silver articles regulated. 
Marking articles of gold plate regulated. 
Marking articles of silver plate regulated. 
Violations of article misdemeanor. 


CATTLE BRANDS. 
Owners of stock to register brand or marks. 
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Art. 1. TRADEMARKS 


3971. Adoption and filing for registry. It shall be lawful for any person to 
adopt for his protection and file for registry, as in this chapter provided, any 
label, trademark, term or design that has been used or is intended to be used 
for the purpose of designating, making known or distinguishing any goods, 
wares, merchandise or products of labor that have been or may be wholly or 
partly made, manufactured, produced, prepared, packed or put on sale by any 
such person, or to or upon which any work or labor has been applied or expended 
by any such person, or by any member of any corporation that has adopted and 
filed for registry any such label, trademark, term or design as aforesaid, or 
announcing or indicating that the same have been made in whole or in part by 
any such person or corporation, or by any member thereof. 

Rev S7s012 3, 1903,; c. 271. 

It seems that the name of a town or locality cannot be exclusively appropriated as a trade- 
mark: Blackwell vy. McElwee, 94-425. 

As a rule a trademark cannot be taken in a surname: Ppieherm School v. Gray, 122-699. 

Legislature cannot establish a monopoly in a family name or confer a patent right in its 
use: Bingham School v. Gray, 122-699. 

But a person may, by contract, bind himself not to use his own name in business, in the sale 
of an established business: Zagier v. Zagier, 167-616. 


3972. Property rights protected by filing for registry. Whenever any person 
shall adopt and file for registry any label, trademark, term or design pursuant to 
the provisions of this chapter, the property, privileges, rights, remedies and 
interests in and to any such label, trademark, term or design, and in and to the 
use of same, provided or given by this chapter to, or otherwise conferred upon 
or enjoyed by, the person filing the same for the registry, shall be fully and com- 
pletely secured, preserved and protected as the property of those entitled to the 
same before any such label, trademark, term or design has been actually applied 
to any goods, wares, merchandise, or product of labor, and put upon the market 
for sale or otherwise, and before any use or appropriation of any such label, 
trademark, term or design has been made in connection with any such goods, 
wares, merchandise or product of labor, as well as after the same has been used 
or applied to designate, make known or distinguish any such goods, wares, mer- 
chandise, or product of labor and they have been put upon the market. 

Reyan se cols 319030) 2ilesh 2. 


See cases prior to enactment: Blackwell v. McElwee, 94-425; Tobacco Co. v. McElwee, 100- 
150; McElwee v. Blackwell, 94-261. 


3973. Filing to be with secretary of state; contents of affidavits; fees. Any per- 
son who has heretofore adopted and used, or shall hereafter adopt and use any 
label, trademark, term or design, as in this chapter provided, may file the same 
for registry in the office of the secretary of state, by leaving two copies, facsimiles 
or counterparts thereof, with the said secretary, and filing therewith a state- 
ment in the form of an affidavit, subscribed and sworn to by any such person, or 
by any officer, agent or attorney, if a corporation, specifying the person by whom 
any such label, trademark, term or design is filed, and the class or character of 
the goods, wares, merchandise or products of labor to which the same has been 
or is intended to be appropriated or applied, and that the person so filing the 
same has the right to the use of the said label, trademark, term or design, and 
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that no other person, firm or corporation has the right to such use, either in the 
identical form or in any such near resemblance thereto as may be calculated to 
deceive, without the permission or authority of the person filing the same, and 
that the copies, facsimiles or counterparts filed therewith are true and correct 
copies, facsimiles or counterparts of the genuine label, trademark, term or design 
of the person filing the same; and there shall be paid for such registry a fee of 
one dollar to the secretary of state for the use of the state, and the same recording 
fees required by law for recording certificate of organization of corporations, 
Rey., s. 3014; 1908, c. 271, s. 3. 


3974. Registration; certified copies evidence; fees. The secretary of state, 
upon the filing of any such label, trademark, term or design that is not in 
conflict with section 3976, shall register the same, and shall deliver to the 
person filing the same as many certified copies thereof, with his certificate of 
such registry, as any such person may request, and for every such copy and 
certificate there shall be paid to the secretary of state, for the use of the state, 
a fee of one dollar; and any such certified copy and certificate shall be admissible 
in evidence and competent and sufficient proof of the adoption, filing and 
registry of any such label, trademark, term or design, by any such person in any 
action or judicial proceeding in any of the courts of this state, and of due com- 
pliance with the provisions of this chapter. 

Rev., s. 3015; 1903, ¢c. 271, s. 4. 

For decision prior to enactment, see Tobacco Co. v. McElwee, 100-150. 


3975. Transfer of trademarks. The right to use any registered label, trade- 
mark, term or design shall be granted only by an instrument in writing, duly 
filed in the office of the secretary of state. The fees for recording or filing such 
transfer and issuing copies thereof shall be the same as for filing such label, 
trademark, term or design. 

Rey., s. 3016. 


3976. Similar trademarks refused registration. It shall not be lawful for the 
secretary of state to register for any person any label, trademark, term or de- 
sign that is in the identical form of any other label, trademark, term or design 
theretofore filed by any other person, or that bears any such near resemblance 
thereto as may be calculated to deceive, or that would be liable to be mistaken 
therefor. 

Rey., s. 3017; 1903, c. 271, s. 5. 


3977. Fraudulent registration; penalty. Any person who shall file or procure 
the filing and registry of any label, trademark, term or design in the office of the 
secretary of state under the provisions of this chapter, by making any false or 
fraudulent representations or declarations, with fraudulent intent, shall be 
liable to pay any damages sustained in consequence of any such registry, to be 
recovered by or in behalf of the party injured thereby. 

Rev.,.8. s018" 1903) ce. 2s. 5: 


3978. Use of counterfeit trademarks unlawful. Whenever any person has 
adopted and filed for registry any label, trademark, term or design, as provided 
by law, and the same shall have been registered pursuant to law, it shall be 
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unlawful for any other person to manufacture, use, sell, offer for sale, or in any 
way utter or circulate any counterfeit or imitation of any such label, trademark, 
term or design, or have in possession, with intent that the same shall be sold 
or disposed of, any goods, wares, merchandise, or product of labor to which 
or on which any counterfeit or imitation of any such label, trademark, term or 
design is attached, affixed, printed, stamped, impressed or displayed, or to sell 
or dispose of, or offer to sell or dispose of, or have in possession with intent that 
the same shall be sold or disposed of, any goods, wares, merchandise, or product 
of labor contained in any box, case, can or package to which or on which any 
such counterfeit or imitation is attached, affixed, printed, stamped, impressed 
or displayed. 
Revers 15019 41903) e271 Ss G: 


An imitation of a trademark which would not deceive the ordinary purchaser is not an 
infringement: Blackwell v. Wright, 73-310. 


3979. Unauthorized use unlawful; use under license. Whenever any person 
has adopted and registered any label, trademark, term or design, as provided by 
law, it shall be unlawful for any other person to make any use, sale, offer for sale 
or display of the genuine label, trademark, term or design of any such person 
filing the same, or to have any such genuine label, trademark, term or design in 
possession with intent that the same shall be used, sold, offered for sale, or dis- 
played, or that the same shall be applied, attached or displayed in any manner 
wnatever to or on any goods, wares or merchandise, or to sell, offer to sell, or 
dispose of, or have in possession with intent that the same shall be sold or dis- 
posed of, any goods, wares or merchandise in any box, case, can or package 
to or on which any such genuine label, trademark, term or design of any such 
person is attached, affixed, or displayed, or to make any use whatever of any such 
genuine label, trademark, term or design, without first obtaining in every such 
case the license of the person adopting, filing. and registering the same; and any 
such license may be revoked and terminated at any time upon notice, and there- 
after any use thereof shall be unlawful. 

leh, G SOUS AROS, ©, AAA, SS te 


See cases of interest decided prior to this enactment: Blackwell v. McElwee, 94-425; To- 
baeceo Co. v. McElwee, 100-150. 


3980. Remedies; damages; profits; destruction of counterfeits. Any person 
who has registered any label, trademark, term or design under the provisions of 
this chapter shall have a right of action against any person for the unauthorized 
use of such label, trademark, term or design, and the courts shall by appropriate 
remedies prevent the unauthorized or unlawful use, manufacture or display of 
any label, trademark, term or design, or the imitation or counterfeit thereof, or 
the sale, disposal or display of any articles of property on which any counter- 
feit or imitation of any registered label, trademark, term or design, or on which 
any genuine label, trademark, term or design may be used or displayed without 
proper authority; and shall further secure and protect all persons in all rights 
of property and interest which they may have in any label, trademark, term or 
design registered under this chapter; and the court shall award to the plaintiff 
any and all damages resulting from any such wrongful use of any such label, 
trademark, term or design; and any counterfeit or imitation of any labels, trade- 
marks, terms or designs, and any die, engraving, mould or mechanical device or 
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the manufacture of the same in the possession or under the control of the 

defendant, shall be delivered up to an officer of the court, to be destroyed, and 

any such genuine labels, trademarks, terms or designs in the possession or 

under the control of any such defendant shall be delivered to the plaintiff. 
Reyes: 3022 1903. Gs cls ee 


3981. Concurrent action for penalty. In addition to any other rights, reme- 
dies or penalties provided by this chapter, and as concurrent therewith, any 
person who shall violate any of the provisions of this chapter shall be lable to 
a penalty of two hundred dollars, to be recovered by any person who has filed 
any such label, trademark, term or design. 

Revensy 302221903 Rc laase Os 


3982. Use of private marks or labels to defraud, misdemeanor. If any person 
shall knowingly and willfully forge or counterfeit, or cause or procure to be 
forged or counterfeited, the private marks, tokens, stamps or labels of any 
mechanic, manufacturer or other person, being a resident of the United States, 
with intent to deceive and defraud the purchasers, mechanics, or manufacturers 
‘of any goods, wares or merchandise whatsoever, upon conviction thereof he 
shall be punished by a fine of not less than fifty dollars and not exceeding one 
thousand dollars, or by imprisonment of not less than thirty days or more than 
five years, or both fine and imprisonment, at the discretion of the court. 

Rey., s. 3852; Code, s. 1038; 1870-1, ¢c. 253, s. 1. 


3983. Selling goods with forged marks or labels, misdemeanor. If any per- 
son shall vend any goods, wares or merchandise having thereon any forged or 
counterfeited marks, tokens, stamps or labels purporting to be the marks, tokens, 
stamps or labels of any person being a resident of the United States, knowing 
the same at the time of the purchase thereof by him to be forged or counter- 
feited, he shall be guilty of a misdemeanor, and punished by imprisonment in 
the county jail not exceeding six months, or by a fine not exceeding one hundred 
dollars, or by both fine and imprisonment, at the discretion of the court. 

Rey., s. 3850; Code, s. 1039; 1870-1, c. 258, s. 2. 


3984. Misbranding sacks to defraud, misdemeanor. If any person shall know- 
ingly use the mark or brand of any other person on any sack, or shall knowingly 
impress on any sack the mark or brand of another person, with intent to defraud 
or for the purpose of enhancing the value of his own property, the person so 
offending shall be guilty of a misdemeanor, and punished as if convicted of 
larceny. 

Rey., s. 3851; Code, s. 1040; 1874-5, c. 225. 


Art. 2. Timper Marxs 


3985. Timber dealers may adopt. Any person dealing in timber in any form 
shall be known as a timber dealer and as such may adopt a trademark, in the 
manner and with the effect in this article provided. 

Reyv., s. 8023; 1903, c. 261, s. 1. 


3986. How adopted, registered and published. Every such dealer desiring to 
adopt a trademark may do so by the execution of a writing in form and effect 
as follows: 
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TRADEMARK 


Notice is hereby given that I (or we, etc., as the case may be) have adopted the follow- 
ing trademark, to be used in my (or our, etc.) business as timber dealer (or dealers), 
to wit: (Here insert the words, letters, figures, etc., constituting the trademark, or if it 
be any device other than words, letters or figures, insert a facsimile thereof). 

Dated this =-—- Cihy OM 22a es OS ss na Se) SS B 


Such writing shall be acknowledged or proved for record in the same manner 
as deeds are acknowledged or proved, and shall be registered in the office of the 
register of deeds of the county in which the principal office or place of business 
of such timber dealer may be, in a book to be kept for that purpose marked 
Registry of Timber Marks, also in office of secretary of state, and a copy thereof 
shall be published at least once in each week for four successive weeks in some 
newspaper printed in such county, or if there be no such newspaper printed 
therein, then in some newspaper of general circulation in such county. 

Rev., s. 3024; 1889, c. 142; 1908, c. 261, s. 2. 


3987. Property in and use of trademarks. Every trademark so adopted shall, 
from the date thereof, be the exclusive property of the person adopting the same. 
The proprietor of such trademark shall, in using the same, cause it to be plainly 
stamped, branded or otherwise impressed upon each piece of timber upon which 
the same is placed. 

Reyv., s. 8025; 1889, c. 142; 19038, c. 261, ss. 3, 4. 


3988. Effect of branding timber purchased. When timber is purchased by the 
proprietor of any such trademark, and the said trademark is placed thereon as 
hereinbefore provided, such timber shall thenceforth be deemed the property of 
such purchaser, without any other or further delivery thereof, and such timber 
shall thereafter be at the risk of the purchaser, unless otherwise provided by 
contract in writing between the parties. 

Rey., s. 3026; 1889, c. 142; 1903, ¢c. 261, s. 6. 


3989. Trademark on timber evidence of ownership. In any action, suit or con- 
test in which the title to any timber, upon which any trademark has been placed 
as aforesaid, shall come in question, it shall be presumed that such timber was 
the property of the proprietor of such trademark, in the absence of satisfac- 
tory proof to the contrary. 

Rey., s. 3027; 1903; c. 261, s. 7. 


3990. Fraudulent use of timber trademark, misdemeanor. If any person shall 
use or attempt to use any timber trademark without the written consent of the 
proprietor thereof, or falsely and fraudulently place any trademark on timber 
not the property of the owner of such trademark without his written consent, or 
intentionally and without lawful authority remove, deface or destroy any tim- 
ber trademark or the imprint thereof on any timber or intentionally put any 
such timber in such a position or place so remote from the stream from which 
it was taken or on which it was afloat as to render it inconvenient or unneces- 
sarily expensive to replace the same in such stream, he shall be guilty of a 
misdemeanor. 

Rev., s. 3854; 1903, c. 261, ss. 3-5. 
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3991. Larceny of branded timber. If any person shall knowingly and unlaw- 
fully buy, sell, take and carry away, secrete, destroy or convert to his own use, 
any timber upon which a trademark is stamped, branded or otherwise impressed, 
or shall knowingly and unlawfully buy, sell, take and carry away, secrete, 
destroy or convert to his own use, any timber upon which a trademark has been 
intentionally and without lawful authority removed, defaced or destroyed, he 
shall be deemed guilty of larceny thereof and punished as in other cases of 
larceny. 

Rey., s. 3853 ; 1903, c. 261, s. 5. 


3992. Altering timber trademark larceny. If any person shall willfully change, 
alter, erase or destroy any registered timber mark or brand put or cut upon any 
logs, timber, lumber or boards, except by the consent of the owner thereof, with 
intent to steal the said logs or timber, he shall be guilty of a misdemeanor, and 
punished by a fine of not more than fifty dollars or imprisoned not more than 
thirty days, or both; if the same shall have been done with a felonious intent, 
such person shall be guilty of larceny and punished as for that offense. 

Rey., S. 3855; 1889, c. 142, s. 3; 1903, c. 41. 


3993. Possession of branded logs without consent, misdemeanor. If any per- 
son shall knowingly and willfully take up or have in his possession any log, tim- 
ber, lumber or board upon which a registered timber mark or brand has been 
put or cut, except by the consent of the owner thereof, he shall be guilty of a 
misdemeanor, and punished by a fine of not more than fifty dollars or impris- 
oned not more than thirty days, or both. 

Rev., s. 8856; 1889, c. 142, s. 4; 1903, c. 42. 


Art. 8. Minerat Waters anp Brveraces 


3994. Description of name, labels, or marks filed and published. Any person, 
partnership or corporation engaged in manufacturing, bottling, selling or deal- 
ing in mineral, soda or aerated waters, beers, lager-beer, milk or other bever- 
ages, in kegs, boxes, trays, crates, bottles, syphons, barrels, casks, or other vessels, 
with his name or other marks or devices printed, impressed, or otherwise pro- 
duced thereon, or upon labels pasted thereon, shall file with the clerk of the 
superior court of the county in which his principal office or place of business 
(or in the ease of a foreign corporation, its principal office or place of business or 
agency) is located, a description of the names, marks, or devices so used by him, 
and cause such description to be printed twice a week for two successive weeks 
in some daily newspaper published in said county, if there be a daily newspaper 
published therein, and if not, then in some newspaper published in said county 
once a week for two successive weeks. The description of the names, marks or 
devices, before being filed as aforesaid, shall be signed by the person filing the 
same, or in case of a partnership, by a partner, or in case of a corporation, by one 
of its officers or managers, and shall be acknowledged by the person signing the 
same as his act, or as the act of said partnership or corporation, before an officer 
competent to take acknowledgments of deeds. The publication hereby required 
need only be a brief description, sufficient for identification, of such names or 
marks, and need not contain a certified copy of the acknowledgment. The pro- 
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visions of this article shall apply to all vessels enumerated above upon which said 
names or marks shall appear as aforesaid, whether or not any of the same shall 
be in existence at the time of said filing and publication. 

1907, GV S01; ss 1 


3995. Clerk to record description. The several clerks of the superior courts 
mentioned in the preceding section shall record in some book of record in their 
custody all such descriptions filed with them, and also copies of the said adver- 
tisement in the newspaper, certified to by the publishers thereof, and shall fur- 
nish copies thereof, duly certified by them in the usual manner, to any person 
who may apply therefor, and shall receive for the recording of such copies a fee 
of fifty cents. Such certified copies shall be evidence that the provisions of the 
preceding section have been complied with, and shall be prima facie evidence of 
the title of the person, named therein, to the vessels upon which his name, marks, 
labels or devices appear as described in said description. 

1907, ¢c. 901, s. 2. 


3996. Refilling vessels and defacing marks forbidden; punishment. After any 
person has filed and published his description of such names, marks or devices, 
in accordance with the preceding provisions of this article,it shall be unlawful for 
any persons to fill in any way the vessels upon which such names or other marks 
are printed, impressed or otherwise produced, with any water or beverage enu- 
merated in this article, or to deface, remove or conceal such names or other marks, 
thereon, with intent to convert the same to his use, or to have on sale, offer for 
sale, traffic in, handle in the course of business, transport, or to take or collect 
from ash or garbage receptacles or from public or private premises, or to keep in 
stock, store or dispose of or deal or traffic in same, or any parts thereof, without 
the written consent of the person whose name or other marks are upon such 
vessels, or to willfully break, destroy or otherwise injure any of the articles 
mentioned in this section. Any person who shall do any of the acts declared to 
be unlawful by this section shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be punished for the first offense by imprisonment of 
not less than ten days or more than one year, or by a fine of three dollars for 
each of such kegs, casks or barrels, and one dollar for each of such boxes, trays, 
crates, bottles, syphons, or any other vessels so unlawfully used; and for the 
second and subsequent offense by imprisonment for not less than twenty days 
or more than one year, or by a fine of not less than two dollars or more than five 
dollars for each vessel unlawfully used, or by both such fine and imprisonment, 
at the discretion of the court before whom such offense is tried: Provided, this 
section shall not apply to such vessels as the bottler charges his customers for at 
the time of sale of the goods. 

1907, c. 901, s. 3. 


3997. Disposal of fine. In the event of a fine being imposed by any court for 
any offenses under this article, one-half thereof shall go to the state and one- 
half to the informer, to be collected as other fines are collected. 

1907, c. 901, s. 3. 


3998. Possession of vessels as evidence of offense. If any person shall be found 
to be in possession of any of the vessels mentioned above in this article, or any 
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parts thereof, and the persons whose names, marks or devices have been placed 
thereon, as above provided, have complied with the provisions of this article, 
and the persons so found in possession thereof shall be charged with any of the 
offenses mentioned in the preceding section, then such possession shall be prima 
facie evidence that such person is guilty of the offenses so charged: Provided, 
this section shall not apply to bottlers who receive such vessels in the course of 
business and mixed and exchanged in shipment, when such bottler within a 
reasonable time notifies the owners thereof of the location thereof. 
1907, c. 901, s. 4. 


3999. Search warrants. If the owner of any vessel mentioned in section 3994 
of this article who has complied with the provisions thereof, or the officer, agent 
or employee of such owner, shall make an affidavit before a justice of the peace 
asserting that he has reason to believe and does believe that any person is in 
actual or constructive possession of, or is making use of, any article above men- 
tioned or any part thereof, or in any way declared to be unlawful by section 
3996 of this article, the justice may issue his search warrant to any sheriff, 
constable or other officer of the law to whom such warrant may be directed, and 
cause the premises designated in the warrant to be searched; and if article above 
mentioned or any part thereof shall be found upon the premises so designated, 
the officer executing such search warrant shall thereupon report the same, under 
his oath, to the justice, who shall thereupon, upon said report and upon the oath 
of any person or persons charging any violations of section 3996 of this article, 
issue his warrant for the arrest of the person against whom the charge is made, 
and cause him, together with such articles, to be brought before him for trial. 

1907, ¢« 901, s. 5. 


4000. Concurrent jurisdiction of justices. The justices of the peace in the coun- 
ties of this state shall have concurrent jurisdiction with the superior courts of 
their respective counties in the case of persons arrested for violation of the above 
provisions of this article, and such justices of the peace shall proceed to hear and 
determine such cases when the parties arrested are brought before them, in all 
cases where the punishment fixed in this article is such as to give the justices juris- 
diction under the constitution and laws of this state. And if such person shall 
be found to be guilty of the violation of any of the provisions of this article, the 
court trying such person and imposing the punishment herein prescribed shall 
also award possession to the owner of all the property involved in such violation. 

1907, c. 901, s. 6. 


4001. Accepting deposit not deemed sale. The requiring, taking or accepting 
of any deposit for any purpose upon any vessel above enumerated shall not be 
deemed to constitute a sale of such property, either optional, conditional or 
otherwise, in any proceedings under this article. 

1907, c. 901, \s. 7. 


4002. When refiling description not required. Any person, partnership, or 
corporation that has heretofore filed and published a description of his name, 
marks or devices for the purposes mentioned in section one of this article, in 
accordance with the law existing at the time of such filing and publication, shall 
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not be required to again file such description, but shall be entitled to all the 
benefits of this article as fully as if he had complied with all the provisions 
thereof. 

1907, ce. 901, s. 8. 


4003. Application of the article. The provisions of this article do not apply 
to any person using the vessels enumerated above for the beverages placed therein 
by the owners, or who after consumption of the contents is in possession of the 
same, while awaiting the return to the owners, nor shall the provisions of this 
article apply to any garbage man collecting the same in the regular course of his 
business: Provided, this article shall not apply to beer and mineral water bottles 
shipped into this state from other states. 

LOOT COOL eS: 


Art. 4. Farm Names 


4004. Registration of farm names authorized. Any owner of a farm in the state 
of North Carolina may have the name of his farm, together with a description 
of his lands to which said name applies, recorded in a register kept for that 
purpose in the office of the register of deeds of the county in which the farm is 
located, and the register of deeds shall furnish to such landowner a proper cer- 
tificate setting forth the name and description of the lands. 

ADD. Cy LOGS. 


4005. After registry, similar name not registered. When any name has been 
recorded as the name of any farm in such county, the name, or one so nearly 
like it as to produce confusion, shall not be recorded as the name of any other 
farm in the same county. 

1915, c. 108, s. 1. 


4006. Distinctive name required. No name shall be registered as the name of 
a farm where such proposed name or one so nearly like it as to produce con- 
fusion has been so used in connection with another farm in the same county as 
to become generally known prior to March 5, 1915, unless the name used has 
also prior to March 5, 1915, become well known as the name of the farm proposed 
to be registered; and in this event two or more farms in the same county may 
be registered with the same name with some prefix or suffix added to distinguish 
them. 

1915, ¢. 108, s. 2. 


4007. Application for registry; publication and hearing. Before a name shall 
be registered the clerk shall have publication made at least once a week for four 
weeks in some secular newspaper published in the county, if one is so pub- 
lished, and if one is not so published, then one having a general circulation in 
the county, giving the name of the applicant, the proposed name of registration 
and a sufficient description to identify the farm and the time of the return; and 
if the owner or clerk knows of another farm in the county of the same or very 
similar name, a summons shall be served on the owner thereof at least ten days 
before the return day. On the return day any person, firm or corporation 
may file claim to the name, and the clerk may pass upon the claim and award the 
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name to any party, with the right to appeal by the aggrieved party to the supe- 
rior court within ten days, as in other cases, and on such appeal the judge shall 
decide the matters unless a jury be demanded by some party. 

LOLOMCHELOS eSanzs 


4008. Fees for registration. Any person having the name of his farm recorded 
as provided in this article shall first pay to the register of deeds a fee of one 
dollar, which fee shall be paid to the county treasurer as other fees are to be 
paid to the county treasurer by such register of deeds: Provided, that in coun- 
ties where the fee system obtains, the fees herein mentioned shall go to the 
register of deeds of such counties. 

1915, c. 108, s. 3. 


4009. When transfer of farm carries name. When any owner of a farm, the 
name of which has been recorded as provided in this article, transfers by deed or 
otherwise the whole of such farm, such transfer may include the registered name 
thereof; but if the owner shall transfer only a portion of such farm, then, in 
that event, the registered name thereof shall not be transferred to the purchaser 
unless so stated in the deed or conveyance. 

1915, c. 108, s. 4. 


4010. Cancellation of registry; fee. When any owner of a registered farm 
desires to cancel the registered name thereof, he shall state on the margin of the 
record of the register of such name the following: ‘‘This name is canceled and 
I hereby release all rights thereunder,’’ which shall be signed by the person 
canceling such name, and attested by the register of deeds. For such latter 
service the register of deeds shall charge a fee of twenty-five cents, which shall 
be paid to the county treasurer as other fees are paid to the county treasurer by 
him. 

1915, c. 108, s. 5. 


4011. Article not applicable to certain counties. This article shall not apply to 
the counties of Surry, Stokes, and Sampson. 
1915, ec. 108, s. 6. 


Art. 5. Sramprine or Goup anp SrinverR ARTICLES 


4012. Marking gold articles regulated. It shall be unlawful to make for sale, 
or sell, or offer to sell or dispose of, or have in possession with intent to sell or 
dispose of, any article of merchandise made in whole or in part of gold or any 
alloy of gold, and having stamped, branded, engraved or imprinted thereon, or 
upon any tag, card or label attached thereto, or upon any box, package, cover 
or wrapper in which the article is enclosed, any mark indicating or designed 
to indicate that the gold, or alloy or gold, therein is of a greater degree of 
fineness than its actual fineness, unless the actual fineness, in the case of 
flat-ware and watch-cases, is not less by more than three one-thousandths parts, 
and in the case of all other articles is not less by more than one-half karat than 
the fineness indicated, according to the standards and subject to the qualifica- 
tions hereinafter set forth. 
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In any test for ascertaining the fineness of gold or alloy in the articles, accord- 
ing to the required standards, the part of the gold or alloy taken for the test, 
analysis or assay shall be a part not containing or having attached thereto any 
solder or alloy of inferior fineness used for brazing or uniting the parts of the 
articles. In addition to the foregoing tests and standards, the actual fineness 
of the entire quantity of gold and of its alloys contained in any article men- 
tioned in this section (except watch-cases), including all solder or alloy of infe- 
rior metal used for brazing or uniting the parts (all such gold, alloys, and solder 
being assayed as one piece), shall not be less by more than one karat than the 
fineness indicated by the mark used as above indicated. Violation of this section 
is a misdemeanor, punishable as provided in this article. 

190 Oo oOls Ss de 


4013. Marking silver articles regulated. It shall be unlawful to make for sale 
or sell or offer to sell or dispose of or have in possession with intent to sell or 
dispose of— 

1. Any article of merchandise made in whole or in part of silver or any alloy 
of silver, and having marked, stamped, branded or engraved or imprinted 
thereon, or upon any tag, card or label attached thereto, or upon any box, pack- 
age, cover or wrapper in which the article is enclosed, the words ‘‘sterling 
silver’’ or ‘‘sterling’’ or any colorable imitation thereof, unless nine hundred 
and twenty-five one-thousandths of the component parts of the metal appearing 
or purporting to be silver, of which the article is manufactured, are pure silver, 
subject to the qualifications hereinafter set forth: Provided, that in the case of 
all such articles there shall be allowed a divergence in fineness of four one- 
thousandths parts from the foregoing standard. 

2. Any article of merchandise made in whole or in part of silver or of any 
alloy of silver, and having marked, stamped, branded, engraved or imprinted 
thereon, or upon any card, tag or label attached thereto, or upon any box, pack- 
age, cover or wrapper in which the article is enclosed, the words ‘‘coin’’ or ‘‘coin 
silver,’’ or any colorable imitation thereof, unless nine hundred one-thousandths 
of the component parts of the metal appearing or purporting to be silver, of 
which the article is manufactured, are pure silver, subject to the qualifications 
hereinafter set forth : Provided, that in the case of all such articles there shall be 
allowed a divergence in fineness of four one-thousandths parts from the fore- 
going standards. 

3. Any article of merchandise made in whole or in part of silver or of any 
alloy of silver, and having stamped, branded, engraved or imprinted thereon, or 
upon any tag, card or label attached thereto, or upon any box, package, cover or 
wrapper in which the article is enclosed, any mark or word (other than the word 
‘‘sterling’’ or the word ‘‘coin’’) indicating, or designed to indicate, that the 
silver or alloy of silver in the article is of a greater degree of fineness than its 
actual fineness, unless the actual fineness is not less by more than four one- 
thousandths parts than the actual fineness indicated by the use of such mark 
or word, subject to the qualifications hereinafter set forth. 

In any test for ascertaining the fineness of the articles mentioned in this sec- 
tion, according to the foregoing standards, the part taken for test, analysis or 
assay shall be a part not containing or having attached thereto any solder or 
alloy of inferior metal used for brazing or uniting the parts of such article. In 
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addition to the foregoing test and standards, the actual fineness of the entire 
quantity of metal purporting to be silver contained in any article mentioned in 
this section, including all solder or alloy of inferior fineness used for brazing 
or uniting the parts (all such silver, alloy or solder being assayed as one piece), 
shall not be less by more than ten one-thousandths parts than the fineness indi- 
eated according to the foregoing standards, by the mark employed as above 
indicated. Violation of this section is a misdemeanor, punishable as provided 
in this article. 
190G er SalcEs 2: 


4014. Marking articles of gold plate regulated. It shall be unlawful to make 
for sale, or sell, or offer to sell or dispose of, or have in possession with intent to 
sell or dispose of, any article of merchandise made in whole or in part of inferior 
metal, having deposited or plated thereon or brazed or otherwise affixed thereto 
a plate, plating, covering or sheet of gold, or of any alloy of gold, which article is 
known in the market as ‘‘rolled gold plate,’’ ‘‘gold plate,’’ ‘‘gold-filled,’’ or 
““oold electroplate,’’ or by any similar designation, and having stamped, branded, 
engraved or imprinted thereon, or upon any tag, card or label attached thereto, 
or upon any box, package, cover or wrapper in which the article is enclosed, any 
word or mark usually employed to indicate the fineness of gold, unless such word 
be accompanied by other words plainly indicating that such article or some part 
thereof is made of rolled gold plate, or gold plate, or gold electroplate, or is 
gold-filled, as the case may be. Violation of this section is a misdemeanor, 
punishable as provided in this article. 

1907,7e.. 3315 saa: 


4015. Marking articles of silver plate regulated. It shall be unlawful to 
make for sale, or sell, or offer to sell or dispose of, or have in possession with 
intent to sell or dispose of, any article of merchandise made in whole or in part 
of inferior metal, having deposited or plated thereon or brazed or otherwise 
affixed thereto, a plate, plating, covering or sheet of silver or of any alloy of sil- 
ver, which article is known in the market as ‘‘silver plate’’ or ‘‘silver electro- 
plate,’’ or by any similar designation, and having stamped, branded, engraved or 
imprinted thereon, or upon any tag, card or label attached thereto, or upon any 
box, package, cover or wrapper in which the article is enclosed, the word “‘ster- 
ling’’ or the word ‘‘coin,’’ either alone or in conjunction with any other words 
or marks. Violation of this section is a misdemeanor, punishable as provided 
in this article. 

1907,..c. 331, js.) 4. 


4016. Violation of article misdemeanor. Every person, firm, corporation or 
association guilty of a violation of any one of the preceding sections of this 
article, and every officer, manager, director or managing agent of any such per- 
son, firm, corporation or association directly participating in such violation or 
consenting thereto, shall be guilty of a misdemeanor and punished by fine or 
imprisonment, or both, at the discretion of the court: Provided, that if the person 
charged with violation of this article shall prove that the article concerning 
which the charge was made was manufactured prior to the thirteenth day of 
June, one thousand nine hundred and seven, then the charge shall be dismissed. 


1907, c. 331, s. 5. 
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Art. 6. Catrie Branps 


4017. Owners of stock to register brand or marks. Every person who has any 
horses, cattle, hogs or sheep may have an earmark or brand different from the 
earmark or brand of all other persons, which he shall record with the clerk of 
the board of commissioners of the county where his horses, cattle, hogs or sheep 
are; and he may brand all horses eighteen months old and upwards with the 
said brand, and earmark all his hogs and sheep six months old and upwards 
with the said earmark; and earmark or brand all his cattle twelve months old 
and upwards; and if any dispute shall arise about any earmark or brand, the 
same shall be decided by the record thereof. 

ReVenSoULS eCOUG, SaZolige he Ore CreL (jase L. 
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TRUSTEES 


Art. 1. INVESTMENT AND DEposIT oF TRUST FUNDS. 


4018. Certain investments deemed cash. 
4019. Trust funds deposited at trustee’s risk. 


ArT. 2. REMOVAL oF TRUST FUNDS FROM STATE. 


4020. Proceedings to remove trust funds of nonresidents. 
4021. Removal ordered on notice; bond of nonresident trustee. 
4022. Order of removal discharges resident trustee. 


ART. 38. RESIGNATION OF TRUSTER. 


4023. Clerk’s power to accept resignation. 

4024. Petition; contents and verification. 

4025. Parties; hearing; successor appointed. 

4026. Resignation allowed; costs; judge’s approval. 
4027. Appeal; stay effected by appeal. 

4028. On appeal judge determines facts. 

4029. Final accounting before resignation. 

4030. Resignation effective on settlement with successor. 
4031. Court to appoint successor; bond required. 

4032. Rights and duties devolve on successor. 


ArT. 4. CHARITABLE TRUSTS. 


4033, Trustees to file accounts. 
4034. Action for account; court to enforce trust. 
4035. Fees allowed solicitor. 


Art. 1. Investment anp Deposit or Trust Funps 


4018. Certain investments deemed cash. Guardians, executors, administrators, 
and others acting in a fiduciary capacity, having surplus funds of their wards, 
estates and cestuis que trustent to loan, may invest in United States bonds, 
or any securities for which the United States are responsible, farm loan bonds 
issued by Federal land banks, or in bonds of the state of North Carolina 
issued since the year one thousand eight hundred and seventy-two; or in drain- 
age bonds duly issued under the provisions of article 8 of chapter entitled 
Drainage; and in settlements by guardians, executors, administrators, trustees, 
and others acting in a fiduciary capacity, such bonds or other securities of the 
United States, and such bonds of the state of North Carolina, and such drainage 
bonds, and state road bonds, issued under sections 3600 to 3607 of chapter Roads 
and Highways, shall be deemed cash to the amount actually paid for same, in- 
cluding the premium, if any, paid for such bonds or other securities, and may be 
paid as such by the transfer thereof to the persons entitled. 


Revs, s.1792- Codes, 1594201870-1) Cm19Te S854 C 389 LO Lian C GraSteo GeO (CaO teu Samlee 
Cle, eh es Gece see, ee, al, BE abe aialye, @, AAR Ge 

For authority of fiduciaries to invest in farm loan bonds of joint-stock land banks, see sec- 
tion 225. 

Guardian’s primary duty is to invest funds, and he will be charged with interest in the 
absence of proof that funds remained in his hands unemployed without his fault: Wilson vy. 
Lineberger, 88-416. Guardian may authorize trustee of insolvent bank to borrow money to 
run bank, the ward being a shareholder: Bank y. Cocke, 127-467. Guardian may use his own 
discretion in investment of ward’s money: Gary v. Cannon, 38-64. 

For additional annotations, see section 2308. 
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4019. Trust funds deposited at trustee’s risk. No provision in any charter or 
certificate of organization of any corporation permitting deposits therein by any 
guardian, executor or other trustee or fiduciary, or by any county, bonded or 
other officer, shall operate or be construed to relieve or discharge them, or either 
of them, from official responsibility, or to relieve them, or either of them, or their 
sureties, from liability on their official bonds. 

Rev., s. 1793; 1889, c. 470. 

Section referred to in Smith v. Patton, 131-396. 


Art. 2. Removat or Trust Funps rrom STATE 


4020. Proceeding to remove trust funds of nonresidents. When any personal 
estate in this state is vested in a trustee resident therein, and those having the 
beneficial interest in the said estate are nonresidents of this state, the clerk of the 
superior court of the county in which the said trustee resides may, on a petition 
filed for that purpose, order him or his personal representative to pay, transfer, 
and deliver the said estate, or any part of it, to a nonresident trustee appointed 
by some court of record in the state in which the said beneficiary or beneficiaries 
reside. No such order of any clerk shall be valid and in force until approved 
by the resident judge of said judicial district, or the judge holding court in such 
district. 

UGRAh, @ ah, Seal, 


4021. Removal ordered on notice; bond of nonresident trustee. No such order 
shall be made, in the ease of a petition, until notice of the application shall have 
been given to all persons interested in such trust estate, as now required by law 
in other special proceedings, nor until the court shall be satisfied by authentic 
documentary evidence that the nonresident trustee, appointed as aforesaid, has 
given bond, with sufficient surety, for the faithful execution of the trust, nor 
until it is satisfied that the payment and removal of such estate out of the state 
will not prejudice the right of any person interested or to become interested 
therein. 

RO Mic wl Glesea: 


4022. Order of removal discharges resident trustee. When any guardian or 
committee, trustee or other person in this state, shall pay over, transfer, or deliver 
any estate in his hands or vested in him, under any order or decree made in 
pursuance of this article, he shall be discharged from all responsibility therefor. 

iia, ©; aH, EL Bh. 


Art. 3. Resignation oF TRUSTEE 


4023. Clerk’s power to accept resignations. The clerks of the superior courts 
of this state have power and jurisdiction to accept the resignation of executors, 
administrators, guardians, trustees, and other fiduciaries and to appoint their 
successors in the manner provided by this article. 

ib h xe SHY Beak 


4024. Petition; contents and verification. When any executor, administrator, 
guardian, trustee, or other fiduciary desires to resign his trust, he shall file his 
petition in the office of the clerk of the superior court of the county in which he 
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qualified or in which the instrument under which he claims is registered. The 
’ petition shall set forth all the facts in connection with the appointment and 
qualification of the applicant as such fiduciary, with a copy of the instrument 
under which he acts; shall state the names, ages, and residences of all the cestuis 
que trustent and other parties interested in the trust estate; shall contain a full 
and complete statement of all debts or liabilities due by the estate, and a full and 
complete statement of all assets belonging to said estate, and a full and complete 
statement of all moneys, securities, or assets in the hands of the fiduciary and due 
the estate, together with a full statement of the reasons why the applicant should 
be permitted to resign his trust. The petition shall be verified by the oath of 
the applicant. 
Dist Goo wS.cs 


4025. Parties; hearing; successor appointed. Upon the filing of the petition, 
the clerk shall docket the cause as a special proceeding, with the fiduciary as 
plaintiff and the cestuis que trustent as defendants, and shall issue summons for 
the defendants, and the procedure shall be the same as in other special proceed- 
ings. If any of the defendants be nonresidents, summons may be served by 
publication ; and if any be infants, a guardian ad litem must be appointed by the 
court to represent their interests in the manner now provided by law. ‘The 
cestuis que trustent, creditors, or any other person interested in the trust estate, 
have the right to answer said petition or traverse the same and to offer evidence 
why the prayer of the petition should not be granted. The clerk shall then pro- 
ceed to hear and determine the matter, and if it appears to the court that the best 
interests of the creditors and the cestuis que trustent demand that the resigna- 
tion of the fiduciary be accepted, or if it appears to the court that sufficient 
reasons exist for allowing the resignation, and that the resignation can be allowed 
without prejudice to the rights of creditors or the cestuis que trustent, the clerk 
may, in the exercise of his discretion, allow the applicant to resign; and in such 
case the clerk shall proceed to appoint the successor of the petitioner in the man- 
ner provided in this article. 

agnlal, es GY) Sh & 


4026. Resignation allowed; costs; judge’s approval. In making an order allow- 
ing the fiduciary to resign the clerk shall make such order concerning the costs 
of the proceedings and commissions to the fiduciary as may be just. If there 
is no appeal from the decision and order of the clerk within the time prescribed 
by law, the proceedings shall be submitted to the judge of the superior court and 
approved by him before the same become effective. 

1911 cr 39s. 3: 


4027. Appeal; stay effected by appeal. Any party in interest may appeal 
from the decision of the clerk to the judge at chambers; and in such event the 
procedure shall be the same as in other special proceedings as now provided by 
law. If the clerk allows the resignation, and an appeal is taken from his deci- 
sion, such appeal shall have the effect to stay the judgment and order of the clerk 
until the cause is heard and determined by the judge upon the appeal taken. 

1911, c. 39, s. 4. 


4028. On appeal judge determines facts. Upon an appeal taken from the clerk 
to the judge, the judge shall have the power to review the findings of fact made 
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by the clerk and to find the facts or to take other evidence, but the facts found 
by the judge shall be final and conclusive upon any appeal to the supreme court. 
1911, c. 39, s. 5. 


4029. Final accounting before resignation. No executor, administrator, guard- 
ian, trustee, or other fiduciary shall be allowed or permitted to resign his trust 
until he shall first file with the court his final account of the trust estate, and 
until the court shall be satisfied that the said account is true and correct. 

LOT Ca39;.S:,0: 


4030. Resignation effective on settlement with successor. In case the resigna- 
tion of the fiduciary is accepted by the court, the same shall not go into effect, 
or release or discharge the fiduciary from liability, until he shall have accounted 
to his suecessor in full for all moneys, securities, property or other assets or 
things of value in his possession or under his control or which should be in his 
possession or under his control belonging to the trust estate. 

Oi, CroOiesn G: 


4031. Court to appoint successor; bond required. If the court shall allow any 
executor, administrator, guardian, trustee, or other fiduciary to resign his trust 
upon compliance with the provisions of this article, it shall be the duty of the 
court to proceed to appoint some fit and suitable person as the successor of such 
executor, administrator, guardian, trustee or other fiduciary ; and the court shall 
require the person so appointed to give bond with sufficient surety, approved 
by the court, in a sum double the value of the property to come into his hands, 
conditioned upon the faithful performance of his duties as such fiduciary and 
for the payment to the persons entitled to receive the same of all moneys, assets, 
or other things of value which may come into his hands. All bonds executed 
under the provisions of this article shall be filed with the clerk, and shall be 
recorded in his office in a book kept for that purpose. 

LIAR Ce SO Sieie 


4032. Rights and duties devolve on successor. Upon the acceptance by the 
court of the resignation of any executor, administrator, guardian, trustee, or 
other fiduciary, and upon the appointment by the court of his successor in the 
manner provided by this article, the substituted trustee shall succeed to all the 
rights, powers, and privileges, and shall be subject to all the duties, liabilities, 
and responsibilities that were imposed upon the original trustee. 

UHL, SHY Sh fe 


Art. 4. CHARITABLE TRUSTS 


4033. Trustees to file accounts. When real or personal property has been 
granted by deed, will, or otherwise, for such charitable purposes as are allowed 
by law, it shall be the duty of those to whom are confided the management of 
the property and the execution of the trust, to deliver in writing a full and 
particular account thereof to the clerk of the superior court of the county where 
the charity is to take effect, on the first Monday in February in each year, to be 
filed among the records of the court, and spread upon the record of accounts. 

Rev., s. 3922; Code, s. 2342; R. C., c. 18, s. 1; 1832, c. 14, s. 1; 43 Eliz., c. 4. 
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The courts take special care to enforce regulations concerning private charities: Keith v. 
Seales, 124-497; see Newton Academy v. Bank, 101-488; Deaf and Dumb Institute v. Nor- 
wood, 45-65; Kirkpatrick v. Rogers, 41-130; White v. University, 39-19; Bridges v. Pleasants, 
39-26; Holland vy. Peck, 37-255; State ex rel. v. Gerard, 37-210; Stanly v. MceGowen, 37-9; 
Cameron v. Comrs., 36-436; Griffin v. Graham, 8-96. 

Gifts to charity are liberally construed: Paine v. Forney, 128-237. 

As to what is necessary to create a charitable trust, see St. James v. Bagley, 138-384; McLeod 
v. Jones, 159-74, 

Where funds bequeathed are not sufficient to build a church of the size named, a church of 
smaller size should be built: Paine v. Forney, 128-237. 

As to liability of property held by church for charitable purposes, see United Brethren v. 
Comrs., 115-489. 

Bequest for charitable purposes must be definite or it cannot be enforced: Bridges v. Pleas- 
ants, 39-26; Barnes v. Simms, 40-392. 

Doctrine of cy pres does not obtain in this state: Bridges vy. Pleasants, 39-26; Faribault 
v. Taylor, 58-219; Trustees v. Chambers, 56-253; Institution v. Norwood, 45-65; Taylor v. 
Bible Society, 42-201; Lemmond vy. Peoples, 41-137; White v. University, 39-19; Hester v. 
Hester, 37-330. 

To sustain a gift in trust by a testator, the trust itself must be valid: Bridges v. Pleasants, 
39-26—and it must be granted for a definite purpose to some body or association of persons 
having capacity to take, or to be chartered by the legislature for that purpose, Ibid. 

A devise in perpetuity for charitable purposes will be sustained: Stanly v. MeGowen, 37-9; 
State ex rel. v. Gerard, 37-210. 

For further annotations, see chapter Religious Societies. 


4034. Action for account; court to enforce trust. If the preceding section be 
not complied with, or there is reason to believe that the property has been mis- 
managed through negligence or fraud, it shall be the duty of the clerk of the 
superior court to give notice thereof to the attorney-general or solicitor who 
represents the state in the superior court for that county ; and it shall be his duty 
to bring an action in the name of the state against the grantees, executors, or 
trustees of the charitable fund, calling on them to render a full and minute 
account of their proceedings in relation to the administration of the fund and 
the execution of the trust. The attorney-general or solicitor may also, at the 
suggestion of two reputable citizens, commence an action as aforesaid; and, in 
either case, the court may make such order and decree as shall seem best caleu- 
lated to enforce the performance of the trust. 

Rev... s. 8923° Code, ss. 2343) 2344 :>"R2C.4 e218, ssx 2,33 1832,"c) 14) ss5 2; 3. 


See Keith v. Seales, 124-497; Newton Academy v. Bank, 101-488; see annotations under sec- 
tion 4033. Action to determine what trustees are entitled to administer the trust: Kerr v. 
Hicks, 154-266—or who is entitled to benefit of the trust, Church v. Trustees, 158-119. 


4035. Fees allowed solicitor. The court may allow fees to the attorney-general 
or solicitor for his services, to be paid by the trustees, the estate, or the county, 
as shall be ordered by the court. 

Rev., s. 3924; Code, s. 2345; R. C., c. 18, s. 4; 1882, c. 14, s. 4. 

See Keith v. Seales, 124-497; Kerr v. Hicks, 154-266. 
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CHAPTER 79 


WAREHOUSE RECEIPTS 


ART. 1. GENERAL PROVISIONS. 


4036. Name of act. 

4037. Terms defined. 

4038. Uniform construction. 
4039. General law applied. 

4040. Prior receipts not affected. 


ArT. 2. ISSUE OF WAREHOUSE RECEIPTS. 


4041. Who may issue receipts. 

4042, What receipt must contain. 

4043. Other terms inserted ; exceptions. 
4044. Nonnegotiable receipts. 

4045. Nonnegotiable receipts marked. 
4046. Negotiable receipts. 

4047. Duplicate negotiable receipts. 


ART. 3. OBLIGATIONS AND RIGHTS OF WAREHOUSEMEN ON RECEIPTS. 


4048. Delivery of goods on proper demand. 

4049. To whom goods may be delivered. 

4050. Liability for wrong delivery. 

4051. Liability on receipt not taken up on delivery. 
4052. Liability on receipt for partial delivery, 

4053. Effect of alteration of receipt. 

4054. Delivery in case of lost receipt. 

4055. Effect of issuing duplicate receipt. 

4056. Claim of title no defense for nondelivery ; exceptions. 
4057. Interpleader in conflicting claims. 

4058. Reasonable time to investigate conflicting claims. 
4059. Title in third person no defense; exceptions. 
4060. Failure to deliver goods as described. 

4061. Liability for negligence, 

4062. Goods to be kept separate. 

4063. Effect of confusion of goods. 

4064. Liability of warehouseman for confusion of goods. 
4065. Goods not subject to attachment or execution. 
4066. Creditor’s remedy against receipt. 

4067. Warehouseman’s lien. 

4068. Against what goods lien enforced. 

4069. Loss of lien. 

4070. What liens enforced against negotiable receipt. 
4071, Right to retain until liens satisfied. 

4072. Other legal remedies for warehouseman. 

4073. Enforcement of liens. 

4074. Sale of perishable goods. 

4075. Other remedies not excluded. 

4076. Liability discharged by sale for liens. 


Art. 4. NEGOTIATION AND TRANSFER OF RECEIPTS. 
4077. Negotiation by delivery. 
4078. Negotiation by indorsement. 
4079. Transfer of nonnegotiable receipts. 
4080. By whom receipt negotiated. 
4081. Rights acquired by negotiation, 
4082. Rights acquired by transfer. 
4083. Right to compel indorsement. 
4084. Warranties in negotiation and transfer. 
4085. Indorser not liable for failure of prior parties. 
4086. No warranty by collection of debt secured by receipt. 
4087. Right of bona fide holder not affected by fraud. 
4088. Subsequent purchasers protected. 
4089. Right of purchaser superior to seller’s lien. 
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ArT. 5. CRIMINAL OFFENSES. 


4090. Issuing receipt for goods not stored. 

4091, Issuing receipt with false statement. 

4092. Issuing fraudulent duplicates. 

4093. Failure to state in receipt the interest of warehouseman. 
4094. Delivering goods without obtaining receipt. 

4095. Fraudulent deposit and negotiation. 


Art. 1. GENERAL PRovIsIoNns 


4036. Name of act. This act may be cited as the Uniform Warehouse Receipts 
act. 
LOUGRCmOlnnS.nOs. 


For cotton warehouse system, see sections 4907-4925. For public warehouses, see sections 
5118-5123. For leaf tobacco warehouses, see sections 5124-5126. 


4037. Terms defined. In this act, unless the context or subject-matter other- 
wise requires— 

‘“ Action’’ includes counterclaim, set-off, and suit in equity. 

‘‘Delivery’’ means voluntary transfer of possession from one person to another. 

‘‘Fungible goods’’ means goods of which any unit is, from its nature or by 
mercantile custom, treated as the equivalent of any other unit. 

‘“Goods’’ means chattels or merchandise in storage, or which has been or is 
about to be stored. 

‘‘Holder’’ of a receipt means a person who has both actual possession of such 
receipt and a right of property therein. 

‘‘Order’’ means an order by indorsement on the receipt. 

‘‘Owner’’ does not include mortgagee or pledgee. 

‘‘Person’’ includes a corporation or partnership of two or more persons having 
a joint or common interest. 

To ‘‘purchase’’ includes to take as mortgagee or as pledgee. 

‘‘Purchaser’’ includes mortgagee and pledgee. 

‘*Receipt’’ means a warehouse receipt. 

‘‘Value’’ is any consideration sufficient to support a simple contract. An ante- 
cedent or preéxisting obligation, whether for money or not, constitutes value 
where a receipt is taken either in satisfaction thereof or as security therefor. 

‘“Warehouseman’’ means a person lawfully engaged in the business of storing 
goods for profit. 

A thing is done ‘‘in good faith’’ within the meaning of this act, when it is in 
fact done honestly, whether it be done negligently or not. 

LOVE Co Gas. sos 


4038. Uniform construction. This act shall be so interpreted and construed as 
to effectuate its general purpose to make uniform the law of those states which 
enact it. 

MERI, Ss Bil, Eb BG 


4039. General law applied. In any case not provided for in this act, the rules 
of law and equity, including the law merchant, and in particular the rules relat- 
ing to the law of principal and agent and to the effect of fraud, misrepresentation, 
duress or coercion, mistake, bankruptcy, or other invalidating cause, shall 
govern. 


TRE, > Bly Eb Oe 
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4040. Prior receipts not affected. The provisions of this act do not apply to 
receipts made and delivered prior to the taking effect of this act, March 1, 1917. 
1917, ¢. 37, s. 59. 


Art. 2. Issuzr or WareEeHousE ReEcEipts 


4041. Who may issue receipts. Warehouse receipts may be issued by any 
warehouseman. 
AOI CRO Soe Le 


4042. What receipt must contain. Warehouse receipts need not be in any par- 
ticular form, but every such receipt must embody within its written or printed 
terms— 

1. The location of the warehouse where the goods are stored. 

2. The date of issue of the receipt. 

3. The consecutive number of the receipt. 

4. A statement whether the goods received will be delivered to the bearer, to 
a specified person, or to a specified person or his order. 

5. The rate of storage charges. 

6. A description of the goods or of the packages containing them. 

7. The signature of the warehouseman, which may be made by his authorized 
agent. 

8. If the receipt is issued for goods of which the warehouseman is owner, either 
solely or jointly or in common with others, the fact of such ownership; and 

9. A statement of the amount of advances made and of habilities incurred 
for which the warehouseman claims a lien. If the precise amount of such ad- 
vances made or of such liabilities incurred is at the time of the issue of the 
receipt unknown to the warehouseman or to his agent who issues it, a statement 
of the fact that advances have been made or liabilities incurred, and the purpose 
thereof, is sufficient. A warehouseman shall be lable to any person injured 
thereby, for all damage caused by the omission from a negotiable receipt of any 
of the terms herein required. 

Rev Si o0a25 LO eaC3 1 Sn2. 


4043. Other terms inserted; exceptions. A warehouseman may insert in a re- 
ceipt issued by him any other terms and conditions, provided that such terms and 
conditions shall not— 

1. Be contrary to the provisions of this act. 

2. In any wise impair his obligation to exercise that degree of care in the safe- 
keeping of the goods entrusted to him which a reasonably careful man would 
exercise in regard to similar goods of his own. 

IRM (5 Bihy ER a 


4044, Nonnegotiable receipts. A receipt in which it is stated that the goods 
received will be delivered to the depositor, or to any other specified person, is 
a nonnegotiable receipt. 

LOL SC.31 Sat. 


4045. Nonnegotiable receipts marked.. A nonnegotiable receipt shall have 
plainly placed upon its face by the warehouseman issuing it ‘‘nonnegotiable,’’ or 
‘not negotiable.’’ In ease of the warehouseman’s failure so to do, a holder of the 
receipt who purchased it for value supposing it to be negotiable may, at his 
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option, treat such receipt as imposing upon the warehouseman the same liabili- 
ties he would have ineurred had the receipt been negotiable. This section shall 
not apply, however, to letters, memoranda, or written acknowledgments of an 
informal character. 

Rey., s. 8032 ; 1917, c. 37, s. 7. 


4046. Negotiable receipts. A receipt in which it is stated that the goods received 
will be delivered to the bearer, or to the order of any person named in such 
receipt, is a negotiable receipt. No provisions shall be inserted in a negotiable 
receipt that it is nonnegotiable. Such provision, if inserted, shall be void. 

Revsis. 80323929177 37; si 0. 


4047. Duplicate negotiable receipts. When more than one negotiable receipt 
is issued for the same goods, the word ‘‘duplicate’’ shall be plainly placed upon 
the face of every such receipt, except the one first issued. A warehouseman 
shall be liable for all damage caused by his failure so to do to any one who pur- 
chased the subsequent receipt for value supposing it to be an original, even though 
the purchase be after the delivery of the goods by the warehouseman to the holder 
of the original receipt. 

IMO BE, Ss 


Art. 3. Osuigations AND Riguts or WAREHOUSEMEN ON REcEIPTS 


4048. Delivery of goods on proper demand. A warehouseman, in the absence 
of some lawful excuse provided by this act, is bound to deliver the goods upon 
a demand made either by the holder of a receipt for the goods or by the deposi- 
tor, if such demand is accompanied with— 

1. An offer to satisfy the warehouseman’s lien; 

2. An offer to surrender the receipt if negotiable, with such indorsements as 
would be necessary for the negotiation of the receipt; and 

3. A readiness and willingness to sign, when the goods are delivered, an 
acknowledgment that they have been delivered, if such signature is requested 
by the warehouseman. In case the warehouseman refuses or fails to deliver the 
goods in comphance with a demand by the holder or depositor so accompanied, 
the burden shall be upon the warehouseman to establish the existence of a lawful 
excuse for such refusal. 

UIT, Os Big Sy tek 


4049. To whom goods may be delivered. A warehouseman is justified in deliv- 
ering the goods, subject to the provisions of the three following sections, to one 
who is— 

1. The person lawfully entitled to the possession of the goods, or his agent; 

2. A person who is either himself entitled to delivery by the terms of a non- 
negotiable receipt issued for the goods or who has written authority from the 
person so entitled, either indorsed upon the receipt or written upon another 
paper; or 

3. A person in possession of a negotiable receipt by the terms of which the goods 
are deliverable to him or order or to bearer, or which has been indorsed to him or 
in blank by the person to whom delivery was promised by the terms of the receipt 
or by his mediate or immediate indorsee. 


1917, cx 3i, S. oe: 
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4050. Liability for wrong delivery. Where a warehouseman delivers the goods 
to one who is not in fact lawfully entitled to the possession of them, the ware- 
houseman shall be liable as for conversion to all having a right of property or 
possession in the goods if he delivered the goods otherwise than as authorized by 
subdivisions (2) and (8) of the preceding section, and though he delivered the 
goods as authorized by said subdivisions, he shall be so liable if prior to such 
delivery he had either— 

1. Been requested, by or on behalf of the person lawfully entitled to a right of 
property or possession in the goods, not to make such delivery, or * 

2. Had information that the delivery about to be made was to one not lawfully 
entitled to the possession of the goods. 

HGIem Cure atSer LO: 


4051. Liability on receipt not taken up on delivery. Except as hereafter pro- 
vided in this article, when the goods may have been sold to satisfy warehouse- 
man’s charges or because of their perishable or hazardous nature, where a ware- 
houseman delivers goods for which he had issued a negotiable receipt, the nego- 
tiation of which would transfer the right to the possession of the goods, and fails 
to take up and cancel the receipt, he shall be liable, to any one who purchases for 
value and in good faith such receipt, for failure to deliver the goods to him, 
whether such purchaser acquired title to the receipt before or after the delivery 
of the goods by the warehouseman. 

IRE Oy BG th Bl 


4052. Liability on receipt for partial delivery. Except when goods may have 
been sold to satisfy warehouseman’s lien or because of their perishable or haz- 
ardous nature, as hereafter provided in this article, where a warehouseman 
delivers a part of the goods for which he had issued a negotiable receipt and fails 
either to take up and cancel the receipt or to place plainly upon it a statement of 
what goods or packages have been delivered, he shall be liable, to any one who 
purchases for value in good faith such receipt, for failure to deliver all the goods 
specified in the receipt, whether such purchaser acquired title to the receipt before 
or after the delivery of any portion of the goods by the warehouseman. 

TOUTS el BG EE 


4053. Effect of alteration of receipt. The alteration of a receipt shall not ex- 
cuse the warehouseman who issued it from any liability if such alteration was— 

1. Immaterial, 

2. Authorized, or 

3. Made without fraudulent intent. 

If the alteration was authorized, the warehouseman shall be liable according to 
the terms of the receipt as altered. If the alteration was unauthorized, but made 
without fraudulent intent, the warehouseman shall be liable according to the 
the terms of the receipt as altered. If the alteration was unauthorized, but made 
alteration of a receipt shall not excuse the warehouseman who issued it from 
liability to deliver, according to the terms of the receipt as originally issued, the 
goods for which it was issued, but shall excuse him from any other liability to the 
person who made the alteration and to any person who took with notice of the 
alteration. Any purchaser of the receipt for value without notice of the altera- 


105 1665 


4054 WAREHOUSE RECEIPTS—Arr. 3 Ch. 79 


tion shall acquire the same rights against the warehouseman which such purchaser 
would have acquired if the receipt had not been altered at the time of the pur- 
chase. 

ADIT CPS aus, obs: 


4054. Delivery in case of lost receipt. Where a negotiable receipt has been lost 
or destroyed, a court of competent jurisdiction may order the delivery of the 
goods upon satisfactory proof of such loss or destruction and upon the giving of 
a bond with sufficient sureties, to be approved by the court, to protect the ware- 
houseman from any liability or expense which he or any person injured by such 
delivery may incur by reason of the original receipt remaining outstanding. The 
court may also, in its discretion, order the payment of the warehouseman’s rea- 
sonable costs. The delivery of the goods under an order of the court as pro- 
vided in this section shall not relieve the warehouseman from lability to a per- 
son to whom the negotiable receipt has been or shall be negotiated for value with- 
out notice of the proceedings or of the delivery of the goods. 

LO UT Cals Ut Sane. 


4055. Effect of issuing duplicate receipt. A receipt upon the face of which the 
word ‘‘duplicate’’ is plainly placed is a representation and warranty by the 
warehouseman that such receipt is an accurate copy of an original receipt prop- 
erly issued and uncanceled at the date of the issue of the duplicate, but shall 
impose upon him no other liability. 

UO, Bip Ki Alls, 


4056. Claim of title no defense for nondelivery; exceptions. No title or right 
to the possession of the goods, on the part of the warehouseman, unless such title 
or right is derived directly or indirectly from a transfer made by the depositor at 
the time of or subsequent to the deposit for storage, or from the warehouseman’s 
lien, shall excuse the warehouseman from liability for refusing to deliver the 
goods according to the terms of the receipt. 

1917, ¢. 37, °s: 16. 


4057. Interpleader in conflicting claims. If more than one person claims the 
title or possession of the goods, the warehouseman may, either as a defense to an 
action brought against him for nondelivery of the goods or as an original suit, 
whichever is appropriate, require all known claimants to interplead. 

ani Cary Sy Ith 

See Code of Civil Procedure, section 460. 


4058. Reasonable time to investigate conflicting claims. If some one other than 
the depositor or person claiming under him has a claim to the title or possession 
of the goods, and the warehouseman has information of such claim, the warehouse- 
man shall be excused from liability for refusing to deliver the goods, either to 
the depositor or person claiming under him or to the adverse claimant, until the 
warehouseman has had a reasonable time to ascertain the validity of the adverse 
claim or to bring legal proceedings to compel all claimants to interplead. 

RUG, Cy Bit, Realise 


4059. Title in third person no defense; exceptions. Except as provided in the 
two preceding sections and except when the goods may have been delivered to the 
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person authorized to have such delivery, as heretofore provided in this article, or 
when the goods may have been sold to satisfy the warehouseman’s lien or because 
of their perishable or hazardous nature, as hereafter provided in this article, no 
right or title of a third person shall be a defense to an action brought by the 
depositor or person claiming under him against the warehouseman for failure 
to deliver the goods according to the terms of the receipt. 

LOT CesT as.412. 9. 


4060. Failure to deliver goods as described. A warehouseman shall be liable to 
the holder of a receipt for damages caused by the nonexistence of the goods or 
by the failure of the goods to correspond with the description thereof in the 
receipt at the time of its issue. If, however, the goods are described in a receipt 
merely by a statement of marks or labels upon them or upon packages containing 
them, or by a statement that the goods are said to be goods of a certain kind, 
or that the packages containing the goods are said to contain goods of a certain 
kind, or by words of like purport, such statements, if true, shall not make liable 
the warehouseman issuing the receipt, although the goods are not of the kind 
which the marks or labels upon them indicate, or of the kind they were said to 
be by the depositor. 

OMe Cao eSea2Us 


4061. Liability for negligence. A warehouseman shall be liable for any loss or 
injury to the goods caused by his failure to exercise such care in regard to them 
as a reasonably careful owner of similar goods would exercise; but he shall not be 
liable, in the absence of an agreement to the contrary, for any loss or injury to the 
goods which could not have been avoided by the exercise of such care. 

UIE. Os Bly Sy, PA 

For liability of warehouseman, see Motley vy. Finishing Co., 124-232. 


4062. Goods kept separate. Except as provided in the following section, a ware- 
houseman shall keep the goods so far separate from goods of other depositors, and 
from other goods of the same depositor for which a separate receipt has been 
issued, as to permit at all times the identification and redelivery of the goods 
deposited. 

TOME CHS (an Saez. 


4063. Effect of confusion of goods. If authorized by agreement or by custom, 
a warehouseman may mingle fungible goods with other goods of the same kind 
and grade. In such ease the various depositors of the mingled goods shall own the 
entire mass in common and each depositor shall be entitled to such portion thereof 
as the amount deposited by him bears to the whole. 

Rev., s. 3034; 1917, c. 37, s. 23. 


4064. Liability of warehouseman for confusion of goods. The warehouseman 
shall be severally liable to each depositor for the care and redelivery of his share 
of such mass to the same extent and under the same circumstances as if the goods 
had been kept separate. 

1917, c. 87, s. 24. 


4065. Goods not subject to attachment or execution. If goods are delivered to 
a warehouseman by the owner or by a person whose act in conveying the title to 
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them to a purchaser in good faith for value would bind the owner, and a nego- 
tiable receipt is issued for them, they cannot thereafter, while in the possession 
of the warehouseman, be attached by garnishment or otherwise, or be levied upon 
under an execution, unless the receipt be first surrendered to the warehouseman 
or its negotiation enjoined. The warehouseman shall in no ease be compelled to 
deliver up the actual possession of the goods until the receipt is surrendered to 
him or impounded by the court. 
LOU ee Ceol ges meee 


4066. Creditor’s remedy against receipt. A creditor whose debtor is the owner 
of a negotiable receipt shall be entitled to such aid from courts of appropriate 
jurisdiction, by injunction and otherwise, in attaching such receipt or in satis- 
fying the claim by means thereof as is allowed at law or in equity in regard to 
property which cannot readily be attached or levied upon by ordinary legal 
process. 

LOL CHOT Ste 26. 


4067. Warehouseman’s lien. Subject to the subsequent provisions of this arti- 
cle specifying what liens may be enforced against a negotiable receipt, a ware- 
houseman shall have a lien on goods deposited or on the proceeds thereof in his 
hands, for all lawful charges for storage and preservation of the goods; also for 
all lawful claims for money advanced, interest, insurance, transportation, labor, 
weighing, coopering, and other charges and expenses in relation to such goods; 
also for all reasonable charges and expenses for notice and advertisements of 
sale, and for sale of the goods where default has been made in satisfying the 
warehouseman’s lien. 

USN, Oy BG EL Awe 

See chapter on Liens. 


4068. Against what goods lien enforced. Subject to the subsequent provisions 
of this article specifying what liens may be enforced against a negotiable receipt, 
a warehouseman’s lien may be enforeed— 

1. Against all goods, whenever deposited, belonging to the person who is liable 
as debtor for the claims in regard to which the lien is asserted; and 

2. Against all goods belonging to others which have been deposited at any time 
by the person who is liable as debtor for the claims in regard to which the lien is 
asserted, if such person has been so entrusted with the possession of the goods 
that a pledge of the same by him at the time of the deposit to one who took the 
goods in good faith for value would have been valid. 

TOUMERC. Siseseese 


4069. Loss of lien. A warehouseman loses his lien upon goods— 

1. By surrendering possession thereof, or 

2. By refusing to deliver the goods when a demand is made with which he is 
bound to comply under the provisions of this act. 

Une, ©) BiG EE BY 


4070. What liens enforced against negotiable receipts. If a negotiable receipt 
is issued for goods, the warehouseman shall have no lien thereon, except for 
charges for storage of those goods subsequent to the date of the receipt, unless the 
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receipt expressly enumerate other charges for which a lien is claimed. In such 

ease there shall be a lien for the charges enumerated so far as they are within 

the terms for a warehouseman’s lien as heretofore provided in this article, 

although the amount of the charges so enumerated is not stated in the receipt. 
LOVING. Sigise sO: 


4071. Right to retain until liens satisfied. A warehouseman having a lien 
valid against the person demanding the goods may refuse to deliver the goods to 
him until the lien is satisfied. 

AO LieeC es (Sara 


4072. Other legal remedies for warehouseman. Whether a warehouseman has 
or has not a lien upon the goods, he is entitled to all remedies allowed by law to 
a creditor against his debtor for the collection from the depositor of all charges 
and advances which the depositor has expressly or impliedly contracted with 
the warehouseman to pay. 

NSHP, Oy iy Eh oY 


4073. Enforcement of liens. A warehouseman’s lien for a claim which has 
become due may be satisfied as follows: 


1. Notice given. The warehouseman shall give a written notice to the person 
on whose account the goods are held, and to any other person known by the 
warehouseman to claim an interest in the goods. Such notice shall be given 
by delivery in person or by registered letter addressed to the last known place of 
business or abode of the person to be notified. The notice shall contain— 

a. An itemized statement of the warehouseman’s claim, showing the sum due 
at the time of the notice and the date or dates when it became due; 

b. A brief description of the goods against which the lien exists; 

ce. A demand that the amount of the claim as stated in the notice, and of such 
further claim as shall accrue, shall be paid on or before a day mentioned, not 
less than ten days from the delivery of the notice if it is personally delivered or 
from the time when the notice should reach its destination according to the due 
course of post if the notice is sent by mail; and 

d. A statement that unless the claims are paid within the time specified the 
goods will be advertised for sale and sold by auction at a specified time and place. 


2. Sale of goods. In accordance with the terms of a notice so given, a sale 
of the goods by auction may be had to satisfy any valid claim of the warehouse- 
man for which he has a lien on the goods. The sale shall be had in the place 
where the lien was acquired, or, if such place is manifestly unsuitable for the 
purpose, at the nearest suitable place. After the time for the payment of the 
claim specified in the notice to the depositor has elapsed, an advertisement of the 
sale, describing the goods to be sold, and stating the name of the owner or per- 
son on whose account the goods are held, and the time and place of the sale, 
shall be published once a week for two consecutive weeks in a newspaper pub- 
lished in the place where such sale is to be held. The sale shall not be held less 
than fifteen days from the time of the first publication. If there is no newspaper 
published in such place, the advertisement shall be posted at least ten days before 
such sale in not less than six conspicuous places therein. From the proceeds of 
such sale the warehouseman shall satisfy his lien, including the reasonable 
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charges of notice, advertisement, and sale. The balance, if any, of such proceeds 
shall be held by the warehouseman, and delivered on demand to the person to 
whom he would have been bound to deliver or justified in delivering the goods. 


8. Right of claimant to pay charges. At any time before the goods are so 
sold any person claiming a right of property or possession therein may pay the 
warehouseman the amount necessary to satisfy his hen and to pay the reasonable 
expenses and liabilities incurred in serving notices and advertising and prepar- 
ing for the sale up to the time of such payment. The warehouseman shall deliver 
the goods to the person making such payment if he is a person entitled, under 
the provisions of this act, to the possession of the goods on payment of charges 
thereon. Otherwise, the warehouseman shall retain possession of the goods 
according to the terms of the original contract of deposit. 

Rev., ss. 3036, 30387, 3038; 1917, c. 37, s. 33. 


4074. Sale of perishable goods. If goods are of a perishable nature, or by keep- 
ing will deteriorate greatly in value, or by their odor, leakage, inflammability, 
or explosive nature will be liable to injure other property, the warehouseman 
may give such notice to the owner, or to the person in whose name the goods are 
stored, as is reasonable and possible under the circumstances, to satisfy the lien 
upon such goods and to remove them from the warehouse; and in the event of the 
failure of such person to satisfy the lien and to remove the goods within the time 
so specified, the warehouseman may sell the goods at public or private sale with- 
out advertising. If the warehouseman after a reasonable effort is unable to sell 
such goods, he may dispose of them in any lawful manner, and shall incur no 
liability by reason thereof. The proceeds of any sale made under the terms of 
this section shall be disposed of in the same way as the proceeds of sales made 
under the terms of the preceding section. 

Rey., ss. 3039, 3040; 1917, c. 37, s. 34. 


4075. Other remedies not excluded. The remedy for enforcing a lien herein 
provided does not preclude any other remedies allowed by law for the enforce- 
ment of a lien against personal property nor bar the right to recover so much 
of the warehouseman’s claim as shall not be paid by the proceeds of the sale of 
the property. 

Rev., s. 3041; 117, c. 37, s. 35. 


4076. Liability discharged by sale for liens. After goods have been lawfully 
sold to satisfy a warehouseman’s lien, or have been lawfully sold or disposed of 
because of their perishable or hazardous nature, the warehouseman shall not 
thereafter be liable for failure to deliver the goods to the depositor or owner 
of the goods, or to a holder of the receipt given for the goods when they were 
deposited, even if such receipt be negotiable. 

1917, c. 37, s. 36. 


Art. 4. NxrGorTiaTION AND TRANSFER OF RECEIPTS 


4077. Negotiation by delivery. A negotiable receipt may be negotiated by 
delivery— 
1. Where by the terms of the receipt the warehouseman undertakes to deliver 
the goods to the bearer; or 
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2. Where by the terms of the receipt the warehouseman undertakes to deliver 
the goods to the order of a specified person, and such person or a subsequent 
indorsee of the receipt has indorsed it in blank or to bearer. 

Where by the terms of a negotiable receipt the goods are deliverable to bearer, 
or where a negotiable receipt has been indorsed in blank or to bearer, any holder 
may indorse the same to himself or to any other specified person, and in such case 
the receipt shall thereafter be negotiated only by the indorsement of such indorsee. 

LOM Carat, S. ol. 


4078. Negotiation by indorsement. A negotiable receipt may be negotiated by 
the indorsement of the person to whose order the goods are by the terms of the 
receipt deliverable. Such indorsement may be in blank, to bearer, or to a speci- 
fied person. If indorsed to a specified person, it may be again negotiated by the 
indorsement of such person in blank, to bearer, or to another specified person. 
Subsequent negotiation may be made in like manner. 

IbsMtre MO, Sy Ry tsk 


4079. Transfer of nonnegotiable receipts. A receipt which is not in such form 
that it can be negotiated by delivery may be transferred by the holder by delivery 
to a purchaser or donee. 

A nonnegotiable receipt cannot be negotiated, and the indorsement of such 
a receipt gives the transferee no additional right. 

LOC OES OO: 


4080. By whom receipt negotiated. A negotiable receipt may be negotiated— 

1. By the owner thereof, or 

2. By any person to whom the possession or custody of the receipt has been 
entrusted by the owner, if by the terms of the receipt the warehouseman under- 
takes to deliver the goods to the, order of the person to whom the possession or 
custody of the receipt has been entrusted, or if at the time of such entrusting 
the receipt is in such form that it may be negotiated by delivery. 

1917, ¢. 37, s. 40. 


4081. Rights acquired by negotiation. A person to whom a negotiable receipt 
has been duly negotiated acquires thereby— 

1. Such title to the goods as the person negotiating the receipt to him had or 
had ability to convey to a purchaser in good faith for value, and also such title 
to the goods as the depositor or person to whose order the goods were to be deliv- 
ered by the terms of the receipt had or had ability to convey to a purchaser in 
good faith for value; and 

2. The direct obligation of the warehouseman to hold possession of the goods 
for him according to the terms of the receipt as fully as if the warehouseman had 
contracted directly with him. 

1917, c. 87, s. 41. 


4082. Rights acquired by transfer. A person to whom a receipt has been trans- 
ferred but not negotiated acquires thereby, as against the transferrer, the title 
of the goods, subject to the terms of any agreement with the transferrer. If 
the receipt is nonnegotiable, such person also acquires the right to notify the 
warehouseman of the transfer to him of such receipt, and thereby to acquire the 
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direct obligation of the warehouseman to hold possession of the goods for him 
according to the terms of the receipt. Prior to the notification of the warehouse- 
man by the transferrer or transferee of a nonnegotiable receipt, the title of the 
transferee to the goods and the right to acquire the obligation of the warehouse- 
man may be defeated by the levy of an attachment or execution upon the goods 
by a creditor of the transferrer, or by a notification to the warehouseman by the 
transferrer or a subsequent purchaser from the transferrer of a subsequent sale 
of the goods by the transferrer. 
LOL Ce Sistas 


4083. Right to compel indorsement. Where a negotiable receipt is transferred 
for value by delivery, and the indorsement of the transferrer is essential for nego- 
tiation, the transferee acquires a right against the transferrer to compel him to 
indorse the receipt, unless a contrary intention appears. The negotiation shall 
take effect as of the time when the indorsement is actually made. 

1917, c. 37, s. 43: 


4084. Warranties in negotiation and transfer. A person who for value nego- 
tiates or transfers a receipt by indorsement or delivery, including one who 
assigns for value a claim secured by a receipt, unless a contrary intention appears, 
warrants— 

1. That the receipt is genuine; 

2. That he has a legal right to negotiate or transfer it; 

3. That he has knowledge of no fact which would impair the validity or worth 
of the receipt; and 

4. That he has a right to transfer the title to the goods and that the goods are 
merchantable or fit for a particular purpose, whenever such warranties would 
have been implied if the contract of the parties had been to transfer without 
a receipt the goods represented thereby. 

1917, ¢. 87, s. 44. 


: 


4085. Indorser not liable for failure of prior parties. The indorsement of a 
receipt shall not make the indorser liable for any failure on the part of the 
warehouseman or previous indorsers of the receipt to fulfill their respective obli- 
gations. 

1917, ¢c. 387, s. 45. 


4086. No warranty by collection of debt secured by receipt. A mortgagee, 
pledgee, or holder for security of a receipt who in good faith demands or receives 
payment of the debt for which such receipt is security, whether from a party to 
a draft drawn for such debt or from any other person, shall not by so doing be 
deemed to represent or to warrant the genuineness of such receipt or the quan- 
tity or quality of the goods therein described. 

191%, ¢«. 38%s. 46. 

See Mason v. Cotton Co., 148-492. 


4087. Rights of bona fide holder not affected by fraud. The validity of the 
negotiation of a receipt is not impaired by the fact that such negotiation was 
a breach of duty on the part of the person making the negotiation, or by the fact 
that the owner of the receipt was induced by fraud, mistake, or duress to entrust 
the possession or custody of the receipt to such person, if the person to whom the 


1672 


4088 WAREHOUSE RECEIPTS—Arrt. 5 Ch. 79 


receipt was negotiated, or a person to whom the receipt was subsequently nego- 
tiated, paid value therefor, without notice of the breach of duty, or fraud, mis- 
take, or duress. 

IHG Ke aM Eb ZH 


4088. Subsequent purchasers protected. Where a person having sold, mort- 
gaged, or pledged goods which are in a warehouse and for which a negotiable 
receipt has been issued, or having sold, mortgaged, or pledged the negotiable 
receipt representing such goods, continues in possession of the negotiable receipt, 
the subsequent negotiation thereof by that person under any sale or other dispo- 
sition thereof to any person receiving the same in good faith, for value and with- 
out notice of the previous sale, mortgage, or pledge, shall have the same effect 
as if the first purchaser of the goods or receipt had expressly authorized the sub- 
sequent negotiation. 

OHITG Xe, S305 GE Aer 


4089. Right of purchaser superior to seller’s lien. Where a negotiable receipt 
has been issued for goods, no seller’s lien or right of stoppage in transitu 
shall defeat the rights of any purchaser for value in good faith to whom such 
receipt has been negotiated, whether such negotiation be prior or subsequent to 
the notification to the warehouseman who issued such receipt of the seller’s claim 
to a lien or right of stoppage in transitu. Nor shall the warehouseman be obliged 
to deliver or justified in delivering the goods to an unpaid seller unless the receipt 
is first surrendered for cancellation. 

1917, ¢. 37, s. 49. 


ART. os CRIMINAL OFFENSES 


4090. Issuing receipt for goods not stored. A warehouseman, or any officer, 
agent, or servant of a warehouseman, who issues or aids in issuing a receipt 
knowing that the goods for which such receipt is issued have not been actually 
received by such warehouseman, or are not under his actual control at the time 
of issuing such receipt, shall be guilty of a crime, and upon conviction shall be 
punished for each offense by imprisonment not exceeding five years or by a fine 
not exceeding five thousand dollars, or by both. 

ISIE Cr B6-SB 


4091. Issuing receipt with false statement. A warehouseman, or any officer, 
agent, or servant of a warehouseman, who fraudulently issues or aids in fraudu- 
lently issuing a receipt for goods knowing that it contains any false statement, 
shall be guilty of a crime, and upon conviction shall be punished for each offense 
by imprisonment not exceeding one year or by a fine not exceeding one thousand 
dollars, or by both. 

IMG, Oa ai fb, ale 


4092. Issuing fraudulent duplicates. A warehouseman, or any officer, agent, 
or servant of a warehouseman, who issues or aids in issuing a duplicate or addi- 
tional negotiable receipt for goods, knowing that a former negotiable receipt for 
the same goods or any part of them is outstanding and uncanceled, without 
plainly placing upon the face thereof the word ‘‘duplicate,’’ except in the case 
of a lost or destroyed receipt after proceedings for delivery as heretofore pro- 


1678 


4093 WAREHOUSE RECEIPTS—Arr. 5 Ch. 79 


vided in this chapter, shall be guilty of a crime, and upon conviction shall be 
punished for each offense by imprisonment not exceeding five years or by a fine 
not exceeding five thousand dollars, or by both. 

LO LipmGao lam sen Ooms 


4093. Failure to state in receipt the interest of warehouseman. Where there 
are deposited with or held by a warehouseman goods of which he is owner, either 
solely or jointly or in common with others, such warehouseman, or any of his 
officers, agents, or servants who, knowing this ownership, issues or aids in issuing 
a negotiable receipt for such goods which does not state such ownership, shall 
be guilty of a crime, and upon conviction shall be punished for each offense by 
imprisonment not exceeding one year or by a fine not exceeding one thousand 
dollars, or by both. 

Lem Cass (em Some she 


4094. Delivering goods without obtaining receipt. A warehouseman, or any 
officer, agent, or servant of a warehouseman, who delivers goods out of the pos- 
session of such warehouseman, knowing that a negotiable receipt the negotiation 
of which would transfer the right to the possession of such goods is outstanding 
and uneanceled, without obtaining the possession of such receipt at or before 
the time of such delivery, except in the cases heretofore provided for in this 
chapter for the delivery of goods upon a lost receipt and for the sale of goods 
to satisfy the warehouseman’s lien or because of their perishable or hazardous 
nature, shall be guilty of a crime, and upon conviction shall be punished for 
each offense by imprisonment not exceeding one year or by a fine not exceeding 
one thousand dollars, or by both. 

1917, c. 37, s. 54. 


4095. Fraudulent deposit and negotiation. Any person who deposits goods to 
which he has not title, or upon which there is a lien or mortgage, and who takes 
for such goods a negotiable receipt which he afterwards negotiates for value with 
intent to deceive and without disclosing his want of title or the existence of the 
len or mortgage, shall be guilty of a crime, and upon conviction shall be pun- 
ished for each offense by imprisonment not exceeding one year or by a fine not 
exceeding one thousand dollars, or by both. 

LOLS, C213, ES. 00. 
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CHAPTER 80 


WIDOWS 
DISSENT FROM WILL. 


Time and manner of dissent. 
Effect of dissent. 
Widow’s interest not liable for husband’s debts. 


DOWER. 

Who entitled to dower. 

In what property widow entitled to dower. 

Dower not affected by conveyance of husband ; exception. 
Dower conveyed by wife’s joinder in deed. 

Conveyance of home site without wife’s signature. 


ALLOTMENT OF DOWER. 

By agreement between widow and heir. 
Petition filed in superior court. 

Dower assigned by jurors summoned by sheriff. 
Notice to parties of meeting of jury. 


YEAR’S ALLOWANCE. 
Nature of Allowance. 
Who entitled to allowance. 
Amount allowed. 
Family defined. 
When children entitled to allowance, 
From what property assigned. 


Part 2. Assigned by Justice of the Peace. 


4113. 
4114. 
4115. 
4116. 
4117. 
4118. 
4119. 
4120. 


Duty of personal representative. 

Value of property ascertained. 

Procedure for assignment. 

Report of commissioners. 

Right of appeal. 

Hearing on appeal. 

Personal representative entitled to credit. 
When the above allowance is in full. 


Part 3. Assigned in Superior Court. 


4121, 


4122. 
4123. 
4124. 
4125. 


4126. 
4127. 


4096. 


Widow may apply to superior court. 

Nature of proceeding; parties. 

What complaint must show. 

Judgment, and order for commissioners. 
Duty of commissioners ; amount of allowance. 
Exceptions to the report. 

Confirmation of report; execution. 


Art. 1. Dissent From WILu 


Time and manner of dissent. Hvery widow may dissent from her hus- 
band’s will before the clerk of the superior court of the county in which such 
will is proved, at any time within six months after the probate. 
may be in person, or by attorney authorized in writing, executed by the widow 
and attested by at least one witness and duly proved. The dissent, whether in 
If the widow be an 


person or by attorney, shall be filed as a record of court. 
infant or insane, she may dissent by her guardian. 
Rey., s. 83080; Code, s. 2108; 1868-9, c. 93, s. 37. 


Dissent of widow may be made in person or by attorney: Hollomon v. Hollomon, 125-29-— 


formerly made in person only, Hinton v. Hinton, 28-274. 
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Widow may dissent, notwithstanding executor induced her to agree otherwise under seal, if 
she was ignorant at the time of the condition of the estate: Richardson y. Justice, 125-409. 
Where widow agrees to adhere to provisions of will and, in consequence thereof, executor pro- 
ceeds to pay legacies and assume obligations which would cause loss to him if widow were to 
dissent, she will be estopped by her agreement; but where in such case she offers to put the 
estate in statu quo, and executor has not acted under her agreement so as to cause him any 
loss, she is not estopped: Yorkly v. Stinson, 97-236. 

Where widow is appointed executrix, proves the will and qualifies, she cannot afterwards 
renounce and dissent, but must carry out will in all of its provisions: Yorkly v. Stinson, 97- 
236; see Mendenhall vy. Mendenhall, 53-287; Syme v. Badger, 92-706; Allen v. Allen, 121-331; 
Jones vy. Gerock, 59-195. But she may still dissent within the six months where qualification 
was had under an agreement with those interested to increase her allowance, and this was not 
carried out: In re Shuford’s Will, 164-132. 

Where widow fails to dissent, and brings action after six months from probate for a year’s 
allowance, such action is not maintainable: Perkins v. Brinkley, 133-86. Dissent not neces- 
sary to maintain claim to year’s allowance, when will provided for the allowance: Flippin y. 
Flippin, 117-376. Widow is entitled to provision from both personal and real estate of hus- 
band, and where she is provided for with one in the will she may obtain the other by dissenting 
from the will: Craven vy. Craven, 17-338. Widow is entitled to dower without dissenting when 
no provision is made for her in the will: Miller v. Chambers (not reported), cited in Craven 
vy. Craven, 17-338—but where provision made, she must dissent in six months, Redmond vy. 
Coffin, 17-437. 

_If widow, donee of a power in a will, dissents from will, she renounces all powers and estates 
given, at least of such powers as imply personal trust and confidence: Hinton vy. Hinton, 68- 
104; Mendenhall vy. Mendenhall, 53-287. 

Where widow dissents to will in one state, it seems she cannot come here and claim under 
the will: Jones v. Gerock, 59-195; Mendenhall v. Mendenhall, 53-287. 

Fact that widow enters a caveat to will and contests its validity does not prevent her from 
accepting any benefit given her by will if its validity is established, or from entering her dis- 
sent thereto in the proper time: Yorkly v. Stinson, 97-236. 

An election to take under the will once made, though by matter in pais, is binding: Horton 
vy. Lee, 99-227. Widow who takes under a will is barred of dower in the lands included in such 
will because of her election, and not under an idea that she has received consideration there- 
for: Mitchener y. Atkinson, 62-23; but see same case, 63-585. 

This section is a statute of limitation and only affects the remedy: Hinton y. Hinton, 
61-410. 

Where widow, being under age and without guardian, dissented from husband’s will in 
open court and dower was assigned, it was held that, though dissent erroneously made, assign- 
ment of dower cannot be impeached in an action of ejectment brought by her for its recovery: 
Cheshire v. McCoy, 52-376. 


4097. Effect of dissent. Upon such dissent, the widow shall have the same 
rights and estates in the real and personal property of her husband as if he had 
died intestate. 

Rey., s: 30813 Code, s°2109> BR. C., ec; 118) s. 12; 1868-9, c: 935s. 38. 


The ‘‘estate’’ is her dower, and her ‘‘rights’’ are the year’s support and share as dis- 
tributee: Drewry v. Bank, 173-664. Upon dissent the widow takes such interest as she would 
have taken if husband had died intestate; and her interest is subject to inheritance tax: Cor- 
poration Com. v. Dunn, 174-679. 

How distributive share in personalty arrived at when widow dissents from will: Arrington 
v. Dortch, 77-367, and eases cited. 

Where property is devised to widow for life and then to another, and she dissents to will, 
such property descends at once to the remainderman unless assigned to widow in her dower: 
Baptist University v. Borden, 132-476; Adams v. Gillespie, 55-244; Wilson v. Stafford, 60-647. 
Upon a dissent of widow, will should be so construed as to affect devisees and legatees to as 
small a degree as possible: Ibid. 

For further annotations, see under section 4096. 
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4098. Widow’s interest not liable for husband’s debts. The dower or right of 
dower of a widow, and such lands as may be devised to her by his will, if such 
lands do not exceed the quantity she would be entitled to by right of dower, 
although she has not dissented from such will, shall not be subject to the pay- 
ment of debts due from the estate of her husband, during the term of her life. 

Rey., s. 83082; Code, ss. 2104, 2105; R. C., c. 118, s. 8; 1868-9, c. 93, s. 34; 1791, c. 351, s. 4. 


Failure of the widow to dissent does not deprive her of her dower in the land as against the 
rights of creditors: Trust Co. v. Stone, 176-270; Lee v. Giles, 161-541; Shackelford v. Miller, 
91-181; Simonton vy. Houston, 78-408; Avery, ex parte, 64-113—and she is entitled to the same 
remedies as in an application for dower, Simonton y. Houston, 78-408. 

Where will gave certain legacies and devises to widow in lieu of dower, which amounted to 
less in value than her dower, such legacies and devises were not assets liable to pay debts of 
testator: Smith v. Smith, 79-455. A decree of sale in a petition to sell land for assets does 
not estop the widow to claim dower in the proceeds unless her right was adjudicated: Trust 
Co. v. Stone, 176-270. 

Where the widow is entitled to a homestead in right of her husband she is not put to her elec- 
tion to hold under the will or against it by dissent: Fulp v. Brown, 153-531. 


ART. 9. DoweER 


4099. Who entitled to dower. Widows shall be endowed as at common law as in 
this chapter defined: Provided, if any married woman shall commit adultery, 
and shall not be living with her husband at his death, or shall be convicted of 
the felonious slaying of her husband, or being accessory before the fact to the 
felonious slaying of her husband, she shall thereby lose all right to dower in the 
lands and tenements of her husband; and any such adultery or conviction may 
be pleaded in bar of any action or proceeding for the recovery of dower. 

Rev., s. 8088 ; Code, s. 2102; 1889, c. 499; 1868-9, c. 98, s. 832; 1871-2, c. 198, s. 44. 

Nature and history of dower discussed: Corporation Com. y. Dunn, 174-679. Widow’s claim 
is in nature of a ‘‘writ of right’’ and is favored by law, and cannot be lost or forfeited, except 
for causes prescribed by statute or common law: Brown v. Morisey, 126-772. 

Where decree in an action for divorce a mensa et thoro directed that husband pay a sum 
in gross and be discharged from all further liability for the support of his wife, after his death 
wife was entitled to dower in his lands: Taylor v. Taylor, 93-418. 

Wife who commits adultery and is not living with her husband at time of his death is thereby 
deprived of her dower: Lee v. Thornton, 176-208; Phillips v. Wiseman, 131-402. Bigamy of 
wife forfeits all right of dower in first husband’s estate: Irby v. Wilson, 21-568. 


4100. In what property widow entitled to dower. Subject to the provision in 
the preceding section, every married woman, upon the death of her husband 
intestate, or in case she shall dissent from his will, shall be entitled to an estate 
for her life in one-third in value of all the lands, tenements and hereditaments 
whereof her husband was seized and possessed at any time during the coverture, 
in which third part shall be included the dwelling-house in which her husband 
usually resided, together with offices, outhouses, buildings and improvements 
thereunto belonging or appertaining; she shall in like manner be entitled to such 
an estate in all legal rights of redemption and equities of redemption or other 
equitable estates in lands, tenements and hereditaments whereof her husband 
was seized in fee at any time during the coverture, subject to all valid encum- 
brances existing before the coverture or made during it with her free consent 
lawfully appearing thereto. The jury summoned for the purpose of assigning 
dower to a widow shall not be restricted to assign the same in every separate and 
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distinct tract of land, but may allot her dower in one or more tracts, having 
a due regard to the interest of the heirs as well as to the right of the widow. 
This section shall not be construed so as to compel the jury selected to allot 
dower to allot the dwelling-house in which the husband usually resided, when the 
widow shall request that the same be allotted in other property. 


Rev., s. 3084; Code, s. 2103; R. C., c. 118, s. 3; R. S., « 121, s. 3; 1827, c. 46; 1869-70, 
ec. 176; 1883, ¢c. 175; 1908, ©. 132. 


For partition and dower, see section 3226. 


NATURE OF DOWER RIGHT. Widow claims her dower under statute, not under her hus- 
band, often against him: Brown vy. Morisey, 126-772. Right of wife to dower is paramount to 
and does not arise from the estate of the heir, but is a continuation of that of husband: Love 
v. McClure, 99-290; Everett v. Newton, 118-922; see Campbell vy. Murphy, 55-357; Reitzel v. 
Eckard, 65-673. 

Right of wife to have lands exonerated from mortgage debts, as against heirs, legatees, etc.: 
Creecy v. Pearce, 69-67; Caroon v. Cooper, 63-386; Gore v. Townsend, 105-228; Gwathney v. 
Pearce, 74-398; Klutts v. Klutts, 58-80. 

Action for waste lies against tenant in dower, when: Carr v. Carr, 20-317—but not against 
husband of such tenant, Davis v. Gilliam, 40-308—unless such husband attempts to remove a 
house therefrom, even though he built it himself, Dozier v. Gregory, 46-100. Action for per- 
missive waste can be brought against life tenant: Sherrill v. Connor, 107-630. Creditor cannot 
bring action: Jones v. Britton, 102-174. The right to sue for waste includes the right to re- 
strain its commission: Morrison v. Morrison, 122-598. Assignee of dower entitled to cut how 
much timber from dower land, see Joyner v. Speed, 68-236. 

Where the wife joined the husband in conveyance of timber, payment for extension of time, 
made after husband’s death, should be to the heir and not to the widow: Morton vy. Lumber 
Co., 178-163. 

The widow’s right of dower is an inchoate right, and she has no present right to property, 
nor to its possession; she has only a right contingent upon surviving her husband: Rodman y. 
Robinson, 134-504. Until allotment of dower has been made the widow has no right to retain 
possession of land against the heir or those claiming under him: Morton v. Lumber Co., 178- 
163; Fishel v. Browning, 145-71, and cases cited. 

Where widow by ante-nuptial agreement agreed to take same interest in husband’s lands as 
an heir in lieu of dower, etc., such agreement is enforceable on her: Brooks v. Austin, 95-474— 
as is also agreement to take nothing, Cauley v. Lawson, 58-132. 

Dower interest is not shown by widow proving only a deed to her husband, without proving 
title in grantor or possession for seven years under deed: Brown v. Morisey, 128-138. 

Open, notorious, and exclusive possession for twelve years, accompanied by claim of owner- 
ship, is constructive notice of an equity, even though it be in possession of one entitled to dower 
which had not been allotted. It would have been otherwise if dower had been allotted, as to the 
part embraced in the allotment: Ross v. Hendrix, 110-403. 

Debt being one prior to 1868, defendant, widow of execution debtor, is not entitled to a 
homestead in the land so sold, but purchaser at sheriff's sale became owner and is entitled to 
recover land subject only to widow's right of dower: Buie v. Scott, 112-375. 

In suit by widow against heirs to recover payments allotted to her as dower and made a 
charge on land, heirs cannot set up by way of counterclaim damages for waste committed by 
widow, but must proceed under statute: Hybart v. Jones, 130-227. 

In a decree for specific performance of a contract to convey land, in which the wife did not 
join, compensation may be made for wife’s dower right as an encumbrance: Bethell vy. McKin- 
ney, 164-71. 


LANDS IN WHICH WIDOW ENDOWED OR NOT ENDOWED. Wife is entitled to 
dower, under statute, in equitable as well as legal estates: Fortune v. Watkins, 94-304; see 
Rhea v. Rawls, 131-454; Efland v. Efland, 96-488—in all estates which any child she might 
bear could by any possibility have taken by descent: Pollard v. Slaughter, 92-72—only in an 
estate of inheritance, of which husband has a seizin in law or a seizin in deed, at any time 
during coverture; and therefore she is not dowable of a reversion or remainder expectant upon 
an estate of freehold: Houston v. Smith, 88-312; Redding v. Voght, 140-562; Thomas y. Bunch, 
158-175; Phifer v. Phifer, 157-221; Royster v. Royster, 61-226. 
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Seizin of husband in order to support dower must be seizin in law; not only actual or con- 
structive possession, but legal right to possession: Haire v. Haire, 141-88; Efland v. Efland, 
96-488; Barnes v. Raper, 90-189. Widow is not entitled to dower where husband had only a 
life estate: Sprinkle v. Spainhour, 149-223; Gilmore v. Sellars, 145-283; Thompson v. Crump, 
138-32. 

Where land acquired and marriage took place prior to dower act of 1867, and husband con- 
veyed in 1872 without concurrence of wife, land was not subject to dower: Jenkins v. Jenkins, 
82-208. Where vendee, who was matried before dower and homestead acts, makes a contract 
to buy land, bearing date before passage of those acts, but deed is not made until after their 
passage, his wife is not entitled to dower or homestead in such land unless he be seized of them 
at his death, and deed for them without her joinder conveys good title: Fortune v. Watkins, 
94-304. Widow who married since the common-law dower act is not entitled to dower in lands 
sold during coverture under execution for debts contracted prior to dower act. And this is not 
changed because some of debts under which lands were sold were contracted subsequently. In 
this view, dower act does not impair obligations of the contract between debtor and creditor: 
Patton vy. Asheville, 109-685. Not entitled as against purchaser at bankrupt sale, where mar- 
riage and acquisition of land were prior to 1860: Baird v. Winstead, 123-181. 

Where husband and wife joined in a bond to convey a tract of land to defendant, but wife 
was not privily examined, and after death of husband she received payment for land and in- 
vested money in other land, she was estopped from taking advantage of want of privy exami- 
nation, and therefore was not entitled to dower in land sold by her husband: Hodge v. Powell, 
96-64. 

Where a man executed and delivered deed to tract of land prior to his marriage and re- 
mained on land up to his death, and deed was not recorded until after his death, his widow is 
not entitled to dower: Haire vy. Haire, 141-88. 

Where widow fails for fourteen years to have dower allotted she cannot take dower in lands 
bought by third persons from heirs, where there is enough realty left out of which to secure 
her dower: Howell v. Parker, 136-373. 

Where there is a devise in fee simple, with an executory devise over, wife’s right to dower 
attaches on first estate, and is not defeated on its determination: Pollard v. Slaughter, 92-72. 

Where land was purchased and paid for by husband, but deed was made to a third party in 
order to defraud creditors of husband, he has no such seizin as will support a claim for dower 
on part of his widow, although he was in possession of land: Efland v. Efland, 96-488; Barnes 
v. Raper, 90-189—but where land of which husband was seized during coverture was sold at 
execution sale and purchased by a third party with money of husband, and title was made to 
purchaser, with a like intent to defraud, wife is entitled to dower, Ibid. 

A conveyance before marriage to defeat intended wife of dower right is void: Barnes v. 
Raper, 90-191; Littleton v. Littleton, 18-327; see, also, Tate v. Tate, 21-22; Pinner v. Pinner, 
44-475, 

If husband made a void deed, seizin remained in him and right of dower attached thereto: 
Norwood v. Morrow, 20-578. 

Widow has right of dower in land covenanted to be conveyed to husband, but not fully paid 
for at death: Overton v. Hinton, 123-1; Smith v. Gilmer, 64-546; Thompson v. Thompson, 
46-430—or paid for and no deed executed, Howell v. Parker, 136-373. 

Widow entitled to dower in land voluntarily conveyed to husband, even though deed not reg- 
istered: Tyson v. Tyson, 37-137; Tyson v. Harrington, 41-329. 

Where husband conveys land in trust to satisfy creditors, but continues in possession till his 
death, his widow is not entitled to dower therein: Taylor v. Parsley, 10-125 (decision under a 
prior statute). 

Widow’s right of dower in partnership realty, see Sparger v. Moore, 117-449; Stroud vy. 
Stroud, 61-525; Patton v. Patton, 60-572; Summey vy. Patton, 60-601—in land held by husband 
as tenant in common, Dudley v. Tyson, 167-67—in land in which there has been an equitable 
conversion and reconversion, Phifer v. Giles, 159-142; s. ¢., 157-221. 

When first wife paid for land and deed was made to husband by mistake, second wife is not 
entitled to dower: Hendren v. Hendren, 153-505. 

Where deed not registered, and is lost at husband’s death, he did not die seized, and widow 
therefore not entitled in law: Thomas v. Thomas, 32-123—but whether in equity, see Tyson v. 
Harrington, 41-329. 
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Where, on death of intestate, his widow and son live together on his land, and son marries 
and dies and his mother has her dower allotted in the same homestead tract, the son’s wife can 
have no dower therein: Reitzel v. Eckard, 65-674. 

Widow not entitled, in land of second husband, when first husband still alive, and no divorce, 
though he was absent from state and not heard from in seven years when second marriage 
took place: Ward v. Bailey, 118-55. 

Where testator made several specific bequests to widow and children and provided that resi- 
due should be disposed of according to law, widow is entitled to dower as in case of intestacy: 
Bost v. Bost, 56-484. 

A reservation of dower to wife of trustor in deed of trust to pay debts is void, but does not 
render deed void: Carter v. Cocke, 64-239, 

Contract before marriage that neither, in case of death of one of them, should claim any- 
thing that belonged to other before marriage is sufficient to exclude widow from dower, from 
year’s allowance and distributive share: Cauley v. Lawson, 58-132. 

Where it becomes necessary to resort to lands of testator to pay his debts, widow is entitled 
to her dower: Gully v. Holloway, 63-84; Avery, ex parte, 64-113. 

Acceptance by widow of a homestead laid off in lifetime of husband does not bar her right 
of dower in the other lands of husband: McAfee v. Bettis, 72-28. p 

Where widow was general devisee under husband’s will and conveyed a large part of the land 
in trust for her creditors, and, after passage of ordinance of March, 1868, dissented and sought 
to have dower therein: Held, that she was entitled: Ramsour v. Ramsour, 63-231. 

Widow, who has taken dower in another state, has no interest in rents from estate of de- 
ceased husband: Carroll v. Montgomery, 128-278. 

Widow not entitled to dower in land deeded to her husband under parol agreement of a recon- 
veyance by way of mortgage, and she refuses to sign mortgage: Bunting v. Jones, 78-242. 

Widow entitled in lands sold after husband's death under a fi. fa. tested before: Frost v. 
Etheridge, 12-30, overruling Winstead v. Winstead, 2-243. 

Dower of widow shall embrace residence last usually occupied by deceased husband, and if 
value thereof is as much as one-third of the realty of which husband died seized, widow has no 
interest in balance of estate: Howell v. Parker, 136-373; Harrington vy. Harrington, 142-517. 
But when the husband dies seized only of a house and lot, the widow is not entitled to have the 
whole as dower: Caudle v. Caudle, 176-537. 


4101. Dower not affected by conveyance of husband; exception. No alienation 
of the husband alone, with or without covenant of warranty, shall have any other 
or further effect than to pass his interest in such estate, subject to the dower 
right of his wife: Provided, that a mortgage or trust deed by the husband to 
secure the purchase money, or any part thereof, of land bought by him, shall, 
without the wife executing the deed, be effectual to pass the whole interest accord- 
ing to the provisions of the said deed. 

Reyv., s. 8085; Code, s. 2106; 1868-9, c. 93, s. 35. ; 

For annotations as to necessity of signature and private examination of wife in order to 
bar her dower, see section 997. 

Husband may convey land acquired before the constitution of 1868 without joinder of wife, 
and thereby bar wife of dower or homestead: Cawfield v. Owen, 129-286. 

Where wife is not a party to an action for specific performance of contract to convey land 
executed by her husband he cannot avoid decree for conveyance by asserting that his wife was 
entitled to dower in land: Rodman v. Robinson, 134-503—compensation allowed for dower 
right as an encumbrance, Bethell v. McKinney, 164-71. 

While land sold without joinder of wife is subject to dower, the purchaser has the right to 
have the dower allotted out of other lands descended: Harrington v. Harrington, 142-517. 

The restriction placed upon alienation in fee by dower must be so construed as to carry out 
kindly purpose for which it was created with no more restraint on power of alienation than is 
necessary to make it effectual: Hughes v. Hodges, 102-236. 


4102. Dower conveyed by wife’s joinder in deed. The right to dower under 
this chapter shall pass and be effectual against any widow or person claiming 
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under her upon the wife joining with her husband in the deed of conveyance 
and being privately examined as to her consent thereto in the manner pre- 
scribed by law. 

Rey., s. 3086; Code, s. 2107; 1868-9, c. 98, s. 36. 


For necessity of married woman's signing deed and being privately examined to bar her 
dower right, see under section 997. See chapter Married Women. 

Where only interest that feme defendant in an action by grantee of her husband and herself 
to recover land is her contingent right of dower, her failure to sign deed or to be privily ex- 
amined will not affect right of plaintiff to recover: Deans vy. Pate, 114-194. 


4103. Conveyance of home site without wife’s signature. No deed or other 
conveyance, except to secure purchase money, made by the owner of a home 
site, which shall include the residence and other buildings together with the par- 
ticular lot or tract of land upon which the residence is situate, whether actually 
occupied by said owner or not, shall be valid to pass possession or title during 
the lifetime of the wife without the voluntary signature and assent of his wife, 
signified on her private examination according to law: Provided, the wife does 
not commit adultery, or has not and does not abandon the husband and live 
separate and apart from him. 

inks) cay 

Art. 3. ALLOTMENT oF Dower 


4104. By agreement between widow and heir. If the personal property of a 
decedent be sufficient to pay his debts and charges of administration, the heir or 
devisee with the widow may, by deed, agree to an assignment of her dower. 

Rey., s. 3087; Code, s. 2110; 1868-9, c. 98, s. 39. 

Agreements to assignment, see Jones y. Slaughter, 96-541; Waters v. Waters, 125-590. 


4105. Petition filed in superior court. If no such agreement be made, the widow 
may apply for assignment of dower by petition in the superior court, and, if 
she fail to make such application within three months after the death of her 
husband, any heir or devisee may file a petition reciting the facts that the widow 
is entitled to dower on certain lands and has not applied for it, and demand that 
her dower be assigned to her. In all cases the widow and all heirs and devisees 
and persons in possession of, or claiming estates in, the lands shall be made 
parties, and the court shall hear and pass upon the petition in like manner as 
in other cases of special proceedings. 

Rev., s. 3088; Code, ss. 2111, 2112; 1891, ce. 133; 1868-9, c. 93, ss. 40, 41. 


Allotment of dower at law and in equity explained: In re Gorham, 177-271. 

Dower must be allotted in a single action brought in county in which deceased last usually 
resided: Howell v. Parker, 136-373; see Askew v. Bynum, 81-350. 

Summons must be returnable before clerk only: Gatewood v. Tomlinson, 113-312. Equitable 
jurisdiction of superior court over dower has not been taken away by giving cognizance of such 
matters to clerk; but in order for jurisdiction to attach as a general rule, some equitable ele- 
ment should appear in application: Pollard vy. Slaughter, 92-72; Hfland v. Efland, 96-488. 

Right to apply for allotment of dower by special proceeding under this section is a legal 
right, personal to the widow, and cannot be transferred by assignment: Parton v. Allison, 
109-674—and assignee of dower right is left to his remedy by civil action in superior court: 
Tbid.; s. ¢., 111-429. Action of assignee of dower right is primarily against widow, but in 
absence of an averment that lands described were all of which she was entitled to be endowed, 
heirs and devisees are properly made parties, so that whole matter may be determined in one 
action: Parton v. Allison, 111-429-—widow is a necessary party, and conveyance will be treated 
in equity as a contract to have it allotted to her and then to convey it to purchasers: Ibid. 
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Court may permit creditor of person who dies seized and possessed of lands to be made party 
to a proceeding for dower, and contest claim of widow: Welfare v. Welfare, 108-272—but 
creditors are not necessary parties, Ramsour v. Ramsour, 63-231. A tenant for years in posses- 
. Sion is a proper party to a proceeding for dower: Ingram v. Corbit, 177-318. 

In petition for dower it is incumbent on widow, by proper evidence, to show seizin in husband 
during coverture and summons served on heirs: Waters v. Waters, 125-590—and simply show- 
ing deed to husband will not do, Brown v. Morisey, 128-138. 

Declarations of heir of husband are not competent against widow upon trial of an action 
wherein it is sought to defeat her right to dower: Love v. McClure, 99-290. 

Equitable defense that heir’s money was used in purchase of land will not avail against 
widow in absence of fraud, mistake, etc.: Vance v. Vance, 118-864. 

Widow’s right not being yet denied, no need to allege when marriage took place: Parton v. 
Allison, 111-429: 

There is no statute of limitations barring the application of a widow for her dower: Brown 
v. Morisey, 126-772; Simonton v. Houston, 78-418. 

Right of widow to an account for rents: In re Gorham, 177-271. 


4106. Dower assigned by jurors summoned by sheriff. If dower be adjudged, 
it shall be assigned by a jury of three persons qualified to act as jurors, unless 
one of the parties demand a greater number, not exceeding twelve, who shall be 
summoned by the sheriff to meet on the premises or some part thereof, and being 
duly sworn by the sheriff or other person authorized to administer oaths, shall 
proceed to allot and set apart to the widow her dower in said premises according 
to law and make report of their proceedings under their hands within five days 
to the clerk of the superior court. 

When the husband dies seized and possessed of lands in any other county 
than that in which dower is to be assigned, the clerk of the superior court of the 
county in which dower is to be assigned shall, upon application of the widow 
entitled to dower, issue a commission to the sheriff of such other county requiring 
him to summons three or more persons, as may be asked in said application, 
qualified to act as jurors, to go upon the lands of said husband in the county 
of said sheriff and assess the value of the same after being duly sworn by the 
sheriff for that purpose, and report their assessment under their hands and seals 
through the sheriff, who shall countersign the same as their report to the clerk 
issuing said commission; and said report in the hands of the jury summoned to 
assign the dower shall be considered by them a true valuation of the lands 
mentioned in the report, and said last-mentioned jury shall be deemed to have 
met on the lands thus assessed and shall assign the dower accordingly. 

Rev., s. 8089; Code, s. 2113; 1898, ec. 314; 1868-9, c. 98, s. 42. 

A widow’s dower must be assigned; she cannot take what part of her husband’s lands she 
pleases: Williamson v. Cox, 3-5. 

In petition for dower, where lands consisted principally of different parcels mortgaged in 
several deeds by husband and wife, allotment should not be in part of lands as if unencumbered 
or subject to same encumbrance, but in each parcel separately, and then widow can work out 
her relief by asserting her equity against each creditor, as he seeks to enforce his security: 
Askew y. Askew, 103-285—nor should widow be allowed the use for life in a specific sum of 
money in lieu of dower in a parcel of the mortgaged lands, not deemed susceptible of allotment 
by metes and bounds, but allotment should be of one-third of the premises in value, for life, 
her share being fixed by law, and not depending on estimates: Ibid. 

Dower should embrace the residence last usually occupied by deceased husband, and if value 
thereof is as much as one-third of realty of which husband died seized, widow has no interest 
jin balance of estate: Howell v. Parker, 136-373; see Askew v. Bynum, 81-350; Harrington v. 
Harrington, 142-517—but where the husband owned only a house and lot, the wife is not 
entitled to the whole as dower: Caudle v. Caudle, 176-537. 
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Value of real estate of an insolvent partnership cannot be taken into consideration in esti- 
mating the dower of the widow of a deceased partner so as to increase such dower allotment: 
Sparger v. Moore, 117-449. 

Where husband conveyed portions of his land for valuable consideration without joinder of 
wife, but retained lands, which descend to his heirs, of a kind and quantity which permit that 
dower be assigned out of lands descended, purchasers may require that dower be allotted out 
of lands descended, and lands which they have purchased be relieved of widow’s claim: Har- 
rington v. Harrington, 142-517. 

Judgment in a special proceeding for allotment of dower to widow was intended by statutes 
to be and is conclusive upon heirs, devisees or other claimants who may be made parties, as to 
title of husband and rights of widow: Boyd v. Redd, 118-680; Sigmon v. Hawn, 86-310, 87- 
450; Mood v. Sugg, 91-93; Askew v. Bynum, 81-350. 

Sheriff is not required to attest the report of jury to allot dower: Brickhouse v. Sutton, 
99-103. When secondary evidence of contents of report may be used: Wells v. Harrell, 152-218. 

EXCEPTIONS; REALLOTMENT; APPEAL. | Practice in filing exceptions to report, 
moving for new allotment and appeal: Welfare v. Welfare, 108-275; Moore, ex parte, 64-91; 
Avery, ex parte, 64-113; Lowery v. Lowery, 64-112; Stiner v. Cawthorn, 20-640; Hagles v. 
Eagles, 3-181. 

Trial judge, in exercise of sound discretion, is judge of how often, for just cause, court will 
order a reallotment of dower, and such discretion is not reviewable where it appears that court 
below, after proper hearing, confirmed order of clerk directing a reallotment: Wilson v. 
Featherstone, 118-840. 

A supposed heir, not a party to proceeding, cannot intervene and move to set aside final 
judgment: Lowery v. Lowery, 64-110. 


4107. Notice to parties of meeting of jury. The parties to such proceeding, 
or their attorneys, if within the county, shall be notified of the time and place of 
meeting of the jury appointed to assign dower, at least five days before the 
meeting. 

Rev., s. 3090; Code, s. 2114; 1868-9, c. 93, s. 43. 

For allotment in proceeds of sale for partition, see section 3226. 


Art. 4. Yrar’s ALLOWANCE 


Part 1. Nature of Allowance 


4108. Who entitled to allowance. Every widow of an intestate, or of a testa- 
tor from whose will she has dissented, shall be entitled, besides her distributive 
share in her husband’s personal estate, to an allowance therefrom, for the sup- 
port of herself and her family for one year after his decease, and such allowance 
shall be exempt from any lien, by judgment or execution, acquired against the 
property of her husband: Provided, if any married woman shall commit adul- 
tery, and shall not be living with her husband at his death, or shall be convicted 
of the murder of her husband, or of being accessory before the fact to the mur. 
der of her husband, she shall thereby lose all right to a year’s provision, and to 
a distributive share from the personal property of her husband, and such adul- 
tery or conviction may be pleaded in bar of any action or proceeding for the 
recovery of such rights and estates. 

Rey., s. 8091; Code, s. 2116; 1889, c. 499, s. 2; 1868-9, c. 98, s. 81; 1871-2, c. 193, s. 44; 
1880, c. 42. 

As to distributive share in husband’s estate, see section 137 et seq. 

Purpose of the year's support is to provide for the dependent family of deceased residing 
with the widow at death of her husband, and not at the date of her application: In re Hayes, 


112-76. 
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Widow’s claim to her year’s allowance has priority over all other claims against decedent’s 
estate except such as are secured by specific liens on property, even over funeral expenses and 
costs of administration: Denton v. Tyson, 118-542; Hinkle v. Greene, 125-489; Williams v. 
Jones, 95-405. She takes subject to a mortgage or conditional sale, though not registered 
until after husband’s death: Williams v. Jones, 95-405; Hinkle v. Greene, 125-489. 

Where testator provided in his will that his wife should have a year’s allowance for her sup- 
port for one year not exceeding the amount allowed by law, and widow and executor selected 
three men to lay off her year’s support under will, and both parties assented to the report in 
writing endorsed thereon; in the absence of fraud and undue influence, widow is estopped by 
award and cannot maintain a proceeding under statute for a year’s allowance: Flippin vy. 
Flippin, 117-376. 

Distributive share of widow consists of one-half of personalty after debts, expenses of admin- 
istration, her year’s allowance, and specific legacies are deducted from total value of personal 
estate: University v. Borden, 132-476. 

When wife commits adultery, and is not living with husband at time of his death, she is 
barred of right to ‘‘year’s provision’’: Leonard y. Leonard, 107-171; see section 2522—but 
adultery committed prior to enactment does not bar, Cook vy. Sexton, 79-304. Bigamy bars: 
Irby v. Wilson, 21-568. 

Widow is barred from recovering a year’s support by an ante-nuptial contract, relinquishing 
all claim to any property of her husband: Perkins v. Brinkley, 133-86; Cauley v. Lawson, 
58-132; Brooks v. Austin, 95-474, 

Clerk of superior court has no jurisdiction to render judgment on report of arbitrators 
appointed by court, in term, against heirs to whom decedent conveyed land prior to his death, 
for amount of their respective shares of widow’s year’s allowance and make payment of such 
sums a lien on the land, and judgment so rendered is void: McCauley v. McCauley, 122-288. 

If a widow dies before allotment of her year’s support is made or before report is con- 
firmed, her right ceases, and it does not survive either to the children or to her administrator: 
Simpson vy. Cureton, 97-112. 

Widow of tenant cultivating land on shares, after the crop is allotted to her in her year’s 
support, may maintain an action for conversion against landlord: Parker v. Brown, 136-280. 
Where landlord agrees with widow of tenant, to whom crop has been allotted as part of her 
year’s support, that he will harvest same, and after deducting expenses pay her part, he 
thereby recognizes the allotment: Ibid. 


WHERE HUSBAND DIED A NONRESIDENT. A widow’s relations to her deceased hus- 
band’s estate is governed by his domicile at death: Simpson y. Cureton, 97-112; Cade vy. Davis, 
96-139; but see Jones v. Layne, 144-600—and if the state of his domicile makes provision for 
widows, and there are not enough chattels in that state to satisfy that provision, it may be that 
such laws would be given effect in this state, but this would be in subordination to the rights 
of residents, and perhaps of all creditors: Ibid.—for a widow of a deceased citizen of another 
state, as a rule, cannot have her allowance set apart here, though she became a citizen of this 
state since the death of her husband, Ibid.; Medley v. Dunlap, 90-527—however, this seems to 
be changed by Jones v. Layne, 144-600, as to widows resident here. An allotment to nonresi- 
dent widow is void: Simpson v. Cureton, 97-112. : 


4109. Amount allowed. Except in cases in which a larger allowance is here- 
inafter provided for, the value of a year’s allowance shall be three hundred dol- 
lars, and one hundred dollars in addition thereto for every member of the family 
besides the widow. 

Rey., s. 8092; Code, s. 2118; 1868-9,-c. 98, s. 10. 


4110. Family defined. The family of the deceased, for the purposes of this 
chapter, shall be deemed to be, besides the widow, any child with which she 
may be pregnant at the death of her husband, every child, either of the deceased 
or of the widow, and every other person to whom the deceased or widow stood 
in place of a parent, who was residing with the deceased at his death, and whose 
age did not then exceed fifteen years. 

Rey., s. 3098; Code, s. 2119; 1868-9, c. 93, s. 11; 1909, c 93. 
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The death of a child, after death of husband, does not diminish the allowance to the widow, 
as she gets allowance for every child ‘‘residing with deceased at his death’’: In re Hayes, 
112-76—but where widow declined to take two children by former marriage, under 15 years of 
age, and keep them for one year and apply a portion of the money received as her allowance 
to their support, she is entitled to only $300, and not an additional $100 for each of the chil- 
dren: In re Stewart, 140-28. 

Where testator provides for his infant children by former marriage—appointing guardian 
of their persons and property, directing him to take them to live with him (which he does), 
and educate them out of the profits of the estate, they do not constitute part of family of his 
widow after his death, and such widow is not entitled to extra allowance for their support: 
Hollomon vy. Hollomon, 125-29. 


4111. When children entitled to allowance. If a man die intestate leaving no 
widow surviving him, or if his widow die before her year’s allowance is assigned 
her, then there shall be assigned to every other member of the family, as in this 
chapter defined, the sum of one hundred dollars each, which shall be turned over 
immediately to the guardian and used by him in the care and education of the 
members of the family, respectively; and if there be no guardian, it shall be 
received and disbursed by the clerk of the superior court for their benefit. 

Rev., s. 3094; 1889, c. 496. 


4112. From what property assigned. Such allowance shall be assigned from 
the crop, stock and provisions of the deceased in his possession at the time of 
his death, if there be a sufficiency thereof in value; and if there be a deficiency, 
it shall be made up by the personal representative from the personal estate of 
the deceased. 

Rey., s. 3095; Code, s. 2117; 1868-9, c. 93, s. 9. 

Allotment of a year’s support from growing crops at a specified value is sufficiently definite 
to admit record thereof in evidence by widow in action for conversion: Parker y. Brown, 
136-280. 

Administrator is personally liable if he have assets applicable to the deficiency and he fails 
to pay it: Irvin v. Hughes, 82-210. 

Court may enter judgment nunc pro tunc in favor of widow against personal representative 
for deficiency in allotment of widow’s year’s allowance; widow also entitled to interest on 
such judgment: Long v. Long, 85-415. 

Surplus of assets from sale of land to pay debts of a decedent remains real estate and cannot 
be applied to payment of a judgment against administrator in favor of widow for balance of 
her year’s allowance: Denton v. Tyson, 118-542. 

No part assigned out of amount recovered for wrongful death of husband: Broadnax v. 
Broadnax, 160-432. 

When crops of husband exceed landlord’s lien, wife is entitled to have her year’s allowance 
in the crops: Sessoms v. Tayloe, 148-369. 


Part 2. Assigned by Justice of the Peace 


4113. Duty of personal representative. It shall be the duty of every adminis- 
trator, collector, or executor of a will, from which the widow of a testator has 
dissented, on application in writing, signed by the widow of such intestate or 
testator, at any time within one year after the decease of the husband, to assign 
to her a year’s allowance in the manner prescribed in this chapter, to the value 
herein prescribed, deducting therefrom the value of any articles consumed by 
the widow and her family since the death of her husband to the time of the 
assignment. If there be no widow, or if she should die before the year’s pro- 
vision is assigned, the personal representative shall assign one hundred dollars 
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to every other member of the family as defined in this chapter; but if there be 
no personal representative it shall be assigned by a justice of the peace, upon 
the application of the guardian or next friend of the children entitled. 

Rev., s. 3096; Code, s. 2120; 1889, ec. 496; 1868-9, c. 93, s. 12. 

As to who are members of the family, see section 4110. 


4114, Value of property ascertained. The value of stock, crop and provisions 
assigned to the widow, as well as that of the articles consumed, shall be ascer- 
tained by a justice of the peace and two persons qualified to act as jurors of the 
county in which administration was granted or the will proved. 

Rev., s. 3097; Code, s. 2121; 1868-9, c. 93, s. 138. 


4115. Procedure for assignment. Upon the application of the widow, the per- 
sonal representative of the deceased shall apply to a justice of the peace of the 
township in which the deceased resided, or some adjoining township, to summon 
two persons qualified to act as jurors, who, having been sworn by the justice to 
act impartially, shall, with him, ascertain the number of the family of the 
deceased according to the definition given in this chapter, and examine his stock, 
crop and provisions on hand, and assign to the widow so much thereof as will not 
exceed the value limited in this chapter, subject to the deduction prescribed in 
this chapter: Provided, that in case there shall be no administration upon such 
estate, or in the event that the personal representative shall fail or refuse to 
apply to a justice of the peace as aforesaid for the space of ten days after the 
widow shall have filed with him the application as aforesaid, or if the widow 
shall be the personal representative, she may make the application, and it shall 
be the duty of the justice to proceed in the same manner as though the applica- 
tion had been made by the personal representative: Provided further, that in all 
cases, if there be no crop, stock or provisions on hand, or not a sufficient amount, 
the commissioners may allot to the widow any articles of personal property of 
the deceased, and also any debt or debts known to be due him, and such allot- 
ment shall vest in the widow such property, and the right to collect the debts thus 
allotted: Provided further, that where the widow and personal effects of the 
deceased husband shall have been removed from the township or county where 
deceased husband resided before his death, the widow may apply to any justice 
of the peace of any township or county where such personal property is located, 
and it shall be the duty of such justice to allot and assign the year’s allowance 
as if the husband had resided and died in that township. 

Rey., s. 3098; Code, s. 2122; 1891, c. 18;. 1899, c. 531 3° 1870-1) e7 263: 

If widow is a minor and without guardian she may be represented by her next friend in 
applying for year’s allowance: Hollomon v. Hollomon, 125-29. 

Where widow fails to dissent to will and brings action after six months from probate thereof 
for a year’s allowance, such action is not maintainable: Perkins v. Brinkley, 133-86—unless 
she has been deceived by executor and induced not to dissent, Bolin vy. Barker, 75-47. 

Where year’s allowance provided in the will and three persons selected by widow and execu- 
tor to allot it, to whose report widow assents in writing, she is estopped from bringing pro- 
ceeding hereunder, in the absence of fraud or undue influence: Flippin v. Flippin, 117-376. 

Application barred after one year from death of husband: Cook v. Sexton, 79-305. 


An assignment under this section does not prevent a further allowance under section 4121: 
Mann v. Mann, 173-20. ; 


4116. Report of commissioners, The commissioners shall make and sign three 
lists of the articles assigned to the widow, stating the quantity and value of each, 
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the number in the family, and the deficiency to be paid by the personal repre- 
sentative. One of these lists shall be delivered to the widow, one to the personal 
representative, and one returned by the justice, within twenty days after the 
assignment, to the superior court of the county, and the clerk shall file and 
record the same and enter judgment against the personal representative, to be 
paid when assets shall come into his hands, for any residue found in favor of the 
widow. 

Reyv., s. 3099; Code, s. 2128; 1868-9, c. 98, s. 15. 

Filing and recording the list of articles allotted to widow as her year’s support, as required 
by statute, is essential to its validity and to the vesting of the property or debt allotted in her: 
Kiff v. Kiff, 95-71. Allotment must be made with such reasonable certainty as to indicate what 
property was intended by the commissioner, otherwise allotment will be void: Ibid. It is inti- 
mated that in case of uncertainty widow could have list corrected by a proper proceeding: 
Ibid. 

As to recovery of residue from personal representative, see section 4112. 


4117. Right of appeal. The personal representative, or the widow, or infant 
by his guardian or next friend, or any creditor, legatee or distributee of the 
deceased, may appeal from the finding of the commissioners to the superior court 
of the county, and, within ten days after the assignment, cite the adverse party 
to appear before such court on a certain day, not less than five nor exceeding ten 
days after the service of the citation. 

Rey., s. 8100; Code, s, 2124; 1897, c. 442; 1868-9, c. 93, s. 16. 


4118. Hearing on appeal. At or before the day named, the appellant shall file 
with the clerk a copy of the assignment and a statement of his exceptions thereto, 
and the issues thereby raised shall be decided as other issues are directed to be. 
When the issues shall have been decided, judgment shall be entered accordingly, 
if it may be without injustice, without remitting the proceedings to the com- 
missioners. 

Rey., s. 8101; Code, s. 2125; 1868-9, c. 98, s. 17. 


4119. Personal representative entitled to credit. Upon the settlement of the 
accounts of the personal representative, he shall be credited with the articles 
assigned, and the value of the deficiency assessed as aforesaid, if the same shall 
have been paid, unless the allowance be impeached for fraud or gross negligence 
in him. 

Rev., s. 3102; Code, s. 2126; 1868-9, c. 98, s. 18. 

4120. When above allowance is in full. If the estate of a deceased be insol- 
vent, or if his personal estate does not exceed two thousand dollars, the allowance 
for the year’s support of his widow and her family shall not, in any case, exceed 
the value prescribed above; and the allowance made to her as above prescribed 
shall preclude her from any further allowance. 

Rey., s. 3103; Code, s. 2127; 1868-9, c. 93, s. 19. 

When an additional allowance may be made: Mann y. Mann, 173-20. 


Part 3. Assigned in Superior Court 


4121. Widow may apply to superior court. It shall not, however, be obliga- 
tory on a widow to have her support assigned as above prescribed. Without 


1687 


4122 WIDOWS—Arr. 4 Ch. 80 


applying to the personal representative of her deceased husband, she may, at any 
time within one year after the death of her husband, apply to the superior court 
of the county in which the will was proved, or administration granted, to have 
a year’s support for herself and her family assigned to her. 

Rey., s. 3104; Code, s. 2128; 1868-9, c. 98, s. 20. 


The proceedings hereunder are statutory and not equitable in nature: Drewry v. Bank, 
173-664. 


4122. Nature of proceeding; parties. The application shall be by summons, as 
is prescribed for special proceedings, in which the personal representative of the 
deceased, if there be one other than the plaintiff, the largest known creditor, or 
legatee, or some distributee of the deceased, living in the county, shall be made 
defendant, and the proceedings shall be as prescribed for special proceedings 
between parties. 

Rey., s. 3105; Code, s. 2129; 1868-9, c. 93, s. 21. 

See Drewry v. Bank, 173-664; Flippin v. Flippin, 117-377. 


4123. What complaint must show. In her complaint the widow shall set forth, 
besides the facts entitling her to a year’s support and the value thereof, as 
claimed by her, the further facts that the estate of the deceased is not insolvent, 
and that the personal estate of which he died possessed exceeded two thousand 
dollars, and also whether or not she had an allowance made her, and the nature 
and value thereof; and if no allowance has been made, the quantities and values 
of the articles consumed by her and her family since the death of her husband. 

Rey., s. 3106; Code, s. 2180; 1868-9, c. 98, s. 22. 


4124. Judgment, and order for commissioners. If the material allegations of 
the complaint be found true, the judgment shall be that she is entitled to the 
relief sought; and the court shall thereupon issue an order to the sheriff or other 
proper officer of the county, commanding him to summon a justice of the peace 
and two indifferent persons qualified to act as jurors of the county, to assign 
to the plaintiff from the crop, stock and provisions of the deceased a sufficiency 
for the support of herself and her family for one year from the death of her 
husband; and if there be a deficiency thereof, to assess such deficiency, to be 
paid by the personal representative from the personal assets of the deceased, 
deducting, nevertheless, in all cases from such allowance the articles, or the value 
thereof, consumed by the widow and her family before such assignment, and 
also any sum previously assigned her. 

Rey., s. 3107; Code, s. 2181; 1868-9, c. 93, s. 238. 


4125. Duty of commissioners; amount of allowance. The said commissioners 
shall be sworn by the justice and shall proceed as prescribed in this chapter, 
except that they may assign to the widow a value sufficient for the support of 
herself and her family according to the estate and condition of her husband and 
without regard to the limitation aforesaid in this chapter; but the value allowed 
shall not in any case exceed the one-half of the annual net income of the deceased 
for three years next preceding his death. This report shall be returned by the 
justice to the court. 

Rey., s. 3108; Code, s. 2182; 1868-9, c. 93, s, 24. 
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4126. Exceptions to the report. The personal representative, or any creditor, 
distributee or legatee of the deceased, within twenty days after the return of the 
report, may file exceptions thereto. The plaintiff shall be notified thereof and 
cited to appear before the court on a certain day, within twenty and not less 
than ten days after service of the notice, and answer the same; the case shall 
thereafter be proceeded in, heard and decided as provided in special proceedings 
between parties. 

Rey., s. 3109; Code, s. 21383; 1868-9, c. 93, s. 25. 


The findings of fact by the lower court will not be reviewed on appeal: Drewry v. Bank, 
173-664. 


4127. Confirmation of report; execution. If the report shall be confirmed, 
the court shall so declare, and execution shall issue to enforce the judgment as 
in like cases. 

Rey., s. 8110; Code, s. 2134; 1868-9, c. 93, s. 26. 
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CHAPTER 81 


WILLS 


ART. 1. FEXXECUTION OF WILL. 


4128. Infants incapable. 

4129. Married women capable. 

4130, Local: Wills of married women in Gaston. 
4131. Formal execution. 

4132. Execution of power of appointment by will. 


ArT, 2. REVOCATION OF WILL. 


4133. Revocation by writing or by cancellation or destruction. 
4134. Revocation by marriage. 

4135. No revocation by altered circumstances. 

4136. No revocation by subsequent conveyance. 


ART. 3. WITNESSES TO WILL. 


4137. Executor competent witness. 
4138. Beneficiary competent; interest rendered void. 


. 


ART. 4. PROBATE OF WILL. 


4139. Executor may apply for probate. 

4140. Executor failing, beneficiary may apply. 

4141. Clerk may compel production of will. 

4142. What shown on application. 

4143. Proof and examination in writing. 

4144, Manner of probate. 

4145. Probate conclusive until vacated. 

4146.. Wills filed in clerk’s office. 

4147. Certified copy of will proved in another state. 

4148. Probate of will made out of the state. 

4149. Probate when witnesses are nonresident. 

4150, Probate when witnesses in another country. 

4151. Probate of wills of soldiers and sailors. 

4152. Certified copy of will of nonresident recorded. 

4153. Probates validated when proof taken by commissioner or another clerk. 
4154. Probate by deputy clerk validated in certain counties. 
4155. Probate in another state, before 1860, validated. 

4156. Local: Validating probate of certain old wills. 

4157. Wills in Haywood. 


ART. 5. CAVEAT TO WILL. 
4158. When and by whom caveat filed. 
4159. Bond given, and cause transferred to trial docket. 
4160. Affidavit of deceased witness as evidence, 
4161. Caveat suspends proceedings under will. 


ART. 6. CONSTRUCTION OF WILL. 
4162. Devise presumed to be in fee. 
4163. Probate necessary to pass title; rights of innocent purchasers. 
4164. What property passes by will. 
4165. Will relates to death of testator. 
4166. Lapsed and void devises pass under residuary clause. 
4167. General gift by will an execution of power of appointment. 
4168. Gifts to children dying before testator pass to their issue. 
4169, After-born children share in testator’s estate. 
4170. Administrator ce. t. a. must observe will. 


Art. 1. Exrcutrion or WIL 


4128. Infants incapable. No person shall be capable of disposing of real or 
personal estate by will until he shall have attained the age of twenty-one years. 
Rev, Sa oll Code sa 2logeeke C., ClO Neca Sil em 250. 
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4129. Married woman capable. A married woman owning real or personal 
property may dispose of the same by will. 
Rey., 8s. 3112; Code, s. 2138; R. C., c. 119, s. 3; 1844, c. 88, s. 8. 
The wife can dispose of her property, acquired since 1868, by will and thereby bar the hus- 


band’s right as tenant by the curtesy: Watts v. Griffin, 137-572; Hallyburton v. Slagle, 132-947 ; 
Watts, ex parte, 130-237; Tiddy v. Graves, 126-620; s. ¢., 127-502. 


4130. Local: Wills of married women in Gaston. All devises and bequests 
heretofore or hereafter made by any married woman to her husband shall be 
void, if such married woman has thereafter or shall hereafter become insane, and 
if a decree of divorce a vinculo matrimonii or a mensa et thoro has been obtained 
or shall hereafter be obtained by either party to such marriage: Provided, that 
this section shall apply only to Gaston county. 

1908, ¢. 1388. 


4131. Formal execution. No last will or testament shall be good or sufficient, 
in law, to convey or give any estate, real or personal, unless such last will shall 
have been written in the testator’s lifetime, and signed by him, or by some other 
person in his presence and by his direction; and subscribed in his presence by two 
witnesses at least, no one of whom shall be interested in the devise or bequest 
of the estate, except as hereinafter provideds/or, unless such last will and testa- 
ment be found among the valuable papers and effects of any deceased person, 
or shall have been lodged in the hands of any person for safe-keeping, and the 
same shall be in the handwriting of such deceased person, with his name sub- 
scribed thereto or inserted in some part of such will; and if such handwriting 
shall be proved by three credible witnesses, who verily believe such will and 
every part thereof is in the handwriting of the person whose will it appears to 
be, then such will shall be sufficient to give and convey real and personal estate. 

Rey., 8. 3113; Code, s. 2186; R. C., c. 119; s. 1; 1784, c. 204, s)11; 1784, e: 225; 8) 5 7 1840) 
ce. 62; 1846, c. 54. 

For annotations as to holograph wills, see section 4144 (2)—as to nuncupative wills, see 
section 4144 (3). 

The right to dispose of property by will is regulated by statute: Peace v. Edwards, 170-64; 
In re Allred’s Will, 170-153; In re Garland’s Will, 160-555; Pullen v. Comrs., 66-363. 

Whether an instrument is a deed or a will, how determined: Phifer v. Mullis, 167-405. No 
particular form required: In re Edwards’ Will, 172-369. Letter may be a will: In re Will of 
Ledford, 176-610; but see Spencer v. Spencer, 163-83; Alston vy. Davis, 118-202. 

EXECUTION OF WILL BY TESTATOR. A paper prepared by an attorney from stenog- 
rapher’s notes, taken at dictation of deceased, as to the disposition of her property, is not a 
will if unsigned and unwitnessed: Kennedy v. Douglas, 151-337. A will may be written on 
separate sheets of paper which are attached to each other or where there is internal evidence 
of their relation: In re Swaim’s Will, 162-213. Where there were four wills found folded to- 
gether, all in the handwriting of testator, and making a different disposition of the property, 
in the absence of evidence as to which was the last will, neither will be valid: Peace v. Hd- 
wards, 170-64. 

It is not necessary that a will should be read over to an illiterate person before he signs it: 
King vy. Kinsey, 74-261. 

Signing by the testator need not be by his signature at the bottom of the will; it may be 
in the body of the will or even below the signatures of the witnesses: Devereux v. McMahon, 
108-134; Peace v. Edwards, 170-64—nor does the will require a date, Ibid. A holograph will 
is sufficiently signed when the writing is in a sealed envelope and the signature is on the out- 
side: Alexander v. Johnston, 171-468. 
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It is not necessary that the testator should sign the will in the presence of the witnesses; an 
acknowledgment is sufficient: In re Will of Margaret Deyton, 177-494; In re Broach’s Will, 
172-520; Watson v. Hinson, 162-72; Ripley v. Armstrong, 159-158; In re Herring’s Will, 
152-258. 


SUBSCRIBING WITNESSES. It is not necessary that the testator request the witnesses 
to sign; the request may be by attorney: Burney v. Allen, 125-314; In re Herring’s Will, 152- 
258—or the request may appear from the circumstances, In re Will of Margaret Deyton, 
177-494. 

The witnesses must sign in the presence of the testator: In re Will of Margaret Deyton, 
177-494; In re Herring’s Will, 152-258. The testator must actually see, or be in a position 
to see, not only the witnesses but the will itself at the time of signing: Ibid.; Burney v. Allen, 
125-314; In re Snow’s Will, 128-100; Jones v. Tuck, 48-202; Bynum y. Bynum, 33-632—and 
where he could see the backs of the witnesses, but not the paper, it was not a good attestation, 
Graham y. Graham, 32-219. It may be shown from the location of the parties, the furniture 
in the room, etc., that testator could have seen the witnesses sign the will: Burney v. Allen, 
127-476. 

The witnesses need not sign in the presence of each other: In re Margaret Deyton’s Will, 
177-494; Watson v. Hinson, 162-72; In re Herring’s Will, 152-258; EHelbeck v. Granberry, 
3-232. 

The attestation must be on the same sheet as that which contains the signature of the testa- 
tor, or on a paper physically connected with it: In re Baldwin’s Will, 146-25—and when wit- 
ness signed a paper before testator signed, and did not see testator after paper was left at 
his house to be executed, it was not a proper execution, Ibid. 

The witness may sign by making his mark: Pridgen y. Pridgen, 35-259; Devereux v. MeMa- 
hon, 102-284, and eases cited—and it is immaterial that he was at the time able to write his 
name, In re Will of Elijah Pope, 139-484. 

It is sufficient if witnesses sign before the testator, if signed in his presence: Cutler v. Cut- 
ler, 130-1; In re Baldwin’s Will, 146-25. 

To be held as a witness to a will it is essential that subscriber consent to be such and that 
he sign in the presence of the testator: Boone v. Lewis, 103-40; Jones v. Tuck, 48-202; Gaskill 
v. King, 34-211; Bynum y. Bynum, 33-632; Graham v. Graham, 32-219; Ragland v. Hunting- 
ton, 23-561. Where one signs a will where subscribing witnesses usually sign, there is a pre- 
sumption that he signed as a subscribing witness, but the contrary may be shown: Boone v. 
Lewis, 103-40—and he is not deprived of his benefits under the will, if in fact he did not sign 
as a subscribing witness, Ibid. 

Statement that will was proven by the oath of two subscribing witnesses would imply legal 
proof of its execution: Lumber Oo. v. Branch, 158-251. 

A blind man may execute a will, and the signing of the witnesses in his presence is suffi- 
cient: In re Allred’s Will, 170-153. 

The contents of a lost will may be proved by the testimony of one witness: In re Hedge- 
peth, 150-245. 


4132. Execution of power of appointment by will. No appointment, made by 
will in exercise of any power, shall be valid unless the same be executed in the 
manner by law required for the execution of wills; and every will, executed in 
such manner, shall, so far as respects the execution and attestation thereof, be 
a valid execution of a power of appointment by will, notwithstanding it shall 
have been expressly required that a will made in exercise of such power should 
be executed with some additional or other form of execution or solemnity. 

Rev., s. 8114; Code, s. 2189; R. C., c. 119, s. 4; 1844, c. 88, s. 9. 


Art. 2. Revocation oF WILL 


4133. Revocation by writing or by cancellation or destruction. No will or testa- 
ment in writing, or any clause thereof, shall be revocable otherwise than by some 
other will or codicil in writing, or other writing declaring the same, or by burn- 
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ing, canceling, tearing, or obliterating the same, by the testator himself, or in 
his presence and by his direction and consent; but all wills or testaments shall 
remain and continue in force until the same be burnt, canceled, torn, or oblit- 
erated by the testator, or in his presence and by his consent and direction; or 
unless the same be altered or revoked by some other will or codicil in writing, or 
other writing of the testator, signed by him, or some other person in his presence 
and by his direction, and subscribed in his presence by two witnesses at least; or 
unless the same be altered or revoked by some other will or codicil in writing, 
or other writing of the testator, all of which shall be in the handwriting of the 
testator, and his name subscribed thereto or inserted therein, and lodged by him 
with some person for safe-keeping, or left by him in some secure place, or among 
his valuable papers and effects, every part of which will or codicil or other 
writing shall be proved to be in the handwriting of the testator, by three wit- 
nesses at least. 

Rey.,. S. 3115.; Code, s. 2176; R..C., c. 119, s.. 22; 1784, ¢«. 204, s. 14; 1819, c. 1004, ss. 1, 2; 
1840, ¢..62. 

There may be a partial revocation of a will: Baker v. Edge, 174-100; Barfield vy. Carr, 
169-574. 

A joint will by husband and wife conveying property held by entirety may be revoked by 
the survivor: Ginn y. Edmundson, 173-85. 

Where one erases the name of the executor at the request of the testator and inserts the name 
of another it amounts to a revocation as to the first executor if he is living; if he is dead, the 
change does not affect the will; and if the change is not properly made and witnessed, it would 
be inoperative as to second executor: Watson v. Hinson, 162-72. 

To constitute a valid revocation it is essential, among other requirements, that entire writing, 
including signature, should be in testator’s writing, where it is not attested by witnesses: In 
re Shelton’s Will, 143-218. 

Where will was found in mutilated condition among deceased’s papers immediately after hig 
death there is a presumption that mutilation was done by him for the purpose of revocation, 
although the repository was accessible to a stranger and to deceased: Bennett v. Sherrod, 
25-303—but presumption is otherwise when will is found mutilated two days after and it has 
been in custody of party adversely interested, Ibid. 

A cancellation, obliteration or erasure made after execution of a will, which does not in fact 
destroy some material part of it, is not a revocation: In re Shelton’s Will, 143-218. 

A clause of attestation being annexed to a paper not attested is not conclusive evidence of 
abandonment by testator of his intention that it should operate as his will: Robeson y. Key, 
15-301. 

A direction to one to burn will, given by testator, when not complied with, is no revocation: 
Hise v. Fincher, 32-139—otherwise when testator throws it upon the fire and only partially 
burns, but does not interfere with the writing: White v. Casten, 46-197. 

No will can be revoked by parol: In re Shelton’s Will, 143-218—nor can parol evidence be 
introduced to show revocation, In re Venable’s Will, 127-344. 

Testator’s declaration cannot be received to change or add to the will already duly executed: 
In re Shelton’s Will, 143-218—but declarations of testator made after the date of an alleged 
revocation, written on margin.of a will, tending to prove that he did not rate or execute 
alleged revocation, were competent, Ibid. 

Where will, having been in possession of testator, has signature of febtated erased, it is 
prima facie evidence of its revocation: Cutler v. Cutler, 132-190. A cancellation is prima facie 
a revocation; but jury may decide from all the evidence whether testator so intended: Bethell 
v. Moore, 19-311. 

Second will, afterwards destroyed, does not affect, in any way, validity of first: Marsh v. 
Marsh, 48-77. 

Later will does not revoke a former one unless the two are so inconsistent as to be incapable 
of standing together: In re Venable’s Will, 127-344—and parol evidence is not admissible to 
show revocation, Ibid. Question for jury, as between two paper-writings, as to which is the 
will: Fleming v. Fleming, 63-209. 
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Where copy of lost will is presented for probate as against an original of earlier date, and 
it is shown that testatrix had one which was lost in her possession when it was last seen, the 
presumption is that she destroyed it: Scoggins v. Turner, 98-135. 

Where testator knows of defacement and mutilation of his will by vermin, whether he in- 
tended it to be revoked thereby is a question for jury: Cutler v. Cutler, 130-1, 132-190. 

Revocation of a will is an act of the mind, demonstrated by some outward and visible sign: 
White v. Casten, 46-197. 

There cannot be republication by oral declaration merely of what purports to be an attested 
will; and it is doubtful whether there can be of a holograph. As to a paper purporting to be 
an attested will, there cannot be a republication unless by a reéxecution of a codicil with cere- 
monies required by the statute: Love vy. Johnston, 34-355. 

Other cases of interest: Battle v. Speight, 31-288; In re Zollicoffer, 50-309; Sawyer v. Saw- 
yer, 52-133; McCormick vy. Jernigan, 110-406; Croom v. Sugg, 110-259. 

BURDEN OF PROOF. In proceeding for probate of will, on the margin of which was 
written an alleged revocation, after propounder offered the will and proved its due execution, 
burden of proving that will had been legally revoked was upon contestant: In re Shelton’s 
Will, 143-218. 

Where a will has been in testator’s possession and is offered for probate with name of testa- 
tor torn off or eaten by vermin, burden of showing that it had not been revoked is on pro- 
pounder: Cutler v. Cutler, 130-1; gs. ¢., 132-190. 

Where the will is found among the papers of the testator and is mutilated by having the 
name torn and the word ‘‘canceled’’ written on two important sections, the burden is on the 
propounder to show the will is not revoked: In re Wellborn’s Will, 165-636. 

Where court erroneously put upon the propounder of a will the burden of proving that an 
alleged revocation of will was not genuine, contestant, at whose request it was done, cannot 
complain: In re Shelton’s Will, 143-218. 

Presumption that lost will, which was last seen in hands of testator, was destroyed by him, 
is not conclusive; burden is upon person asserting will to show it was not so destroyed: Seog- 
gins v. Turner, 98-135. 


4134. Revocation by marriage; exception. All wills shall be revoked by subse- 
quent marriage of the maker except a will made in exercise of a power of appoint- 
ment, when the real or personal estate thereby appointed would not, in default of 
such appointment, pass to his heirs, executor or administrator, or the person 
entitled as his. next of kin, under the statute of distributions. 

Rev., s. 8116; Code, s. 2177; R. C.} ec. 119) s.. 23); 1844, ¢. 88, s.710: 


Directly sustaining section: Byrd v. Surles, 77-435. 

How holograph will, revoked by subsequent marriage, revived and republished: Sawyer v. 
Sawyer, 52-133. 

The will of a married woman is revoked by another marriage contracted after will was made 
and her verbal declaration, during the last coverture, that said paper-writing was her last will 
and testament, without any further execution thereof in accordance with statute, does not con- 
stitute a reéxecution and republication: Means v. Ury, 141-248. See, also, Winslow v. Cope- 
land, 44-17. 


4135. No revocation by altered circumstances. No will shall be revoked by any 
presumption of an intention on the ground of an alteration in circumstances. 
Rey:, 8. 3117 ; Code}'s. 21783, R.C.,,.c. 119, s. 24; 1844, c.. 88s. 11. 


4136. No revocation by subsequent conveyance. No conveyance or other act 
made or done subsequently to the execution of a will of, or relating to, any real 
or personal estate therein comprised, except an act by which such will shall-be 
duly revoked, shall prevent the operation of the will with respect to any estate 
or interest in such real or personal estate as the testator shall have power to 
dispose of by will at the time of his death. 

Rey., 8. 8118; Code, s. 2179; R. C., c. 119, s. 25; 1844, ¢..88) si 2: 
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No conveyance or other act done after execution of a will, unless it amounts to a revocation, 
will affect its provisions: Wood v. Cherry, 73-110. 

Since 1844 parol evidence is not admissible to attach a trust to a devise of land: Chappell 
v. White, 146-571, and cases cited, discussing Wood v. Cherry, 73-199. 


Art. 3. WITNESSES TO WILL 


4137. Executor competent witness. No person, on account of being an executor 
of a will, shall be incompetent to be admitted a witness to prove the execution 
of such will, or to prove the validity or invalidity thereof. 

Rev., s. 8119; Code, s. 2146; R. C., ¢. 119, s. 9. 


An executor is competent to prove a will, when it has been burned, though he is a devisee: 
Cox v. Lumber Co., 124-78; Pannell v. Scoggins, 53-408. 


4138. Beneficiary competent; interest rendered void. If any person shall attest 
the execution of any will, to whom or to whose wife or husband any beneficial 
devise, estate, interest, legacy, or appointment of or affecting any real or per- 
sonal estate shall be thereby given or made, such devise, estate, interest, lezacy, 
or appointment shall, so far only as concerns such person attesting the execution 
of such will or the wife or husband of such person, or any person claiming under 
such person, or wife or husband, be void; and such person so attesting shall be 
admitted as a witness to prove the execution of such will, or the validity or 
invalidity thereof. 

Rev., s. 83120; Code, s. 2147; R. C., ec. 119, s. 10. 

Being a legatee or devisee does not disqualify a witness from attesting the execution of a 
will, but his legacy becomes void: McLean vy. Elliott, 72-70; Cornelius v. Brawley, 109-548; 
Vester v. Collins, 101-114; MeEwan v. Brown, 176-249. 

Where question raised as to whether signature of devisee was as a subscribing witness or as 
attesting the signature of a subscribing witness who signed by making his mark, see Boone v. 
Lewis, 103-40. 

A decedent executed a deed of trust and on the same day a will, which referred to former. 
The trustee was one of the attesting witnesses to the will and was authorized by the trust to 
retain his compensation. He was an incompetent witness: Allison vy. Allison, 11-141. 

Devisee competent to prove holograph will: Hampton v. Hardin, 88-592. 

Witness disinterested at time of attestation of will, but interested before probate, not com- 
petent: Hampton vy. Garland, 3-147. 

Widow and devisee of testator is a competent witness to prove fact that script was found 
among valuable papers of deceased: Cornelius .v. Brawley, 109-542; MeEwan v. Brown, 176-249. 
_ A witness who is a devisee under script executed in January is not competent upon trial of 
issue devisavit vel non to speak of conversations with testator tending to impeach a script exe- 
cuted in May thereafter: Hathaway v. Hathaway, 91-139. 


Art. 4. PropatE oF WILL 


4139. Executor may apply for probate. Any executor named in a will may, 
at any time after the death of the testator, apply to the clerk of the superior 
court, having jurisdiction, to have the same admitted to probate. Such will 
shall not be valid or effective to pass real estate or personal property as against 
innocent purchasers for value and without notice, unless it is probated or offered 
for probate within two years after the death of the testator or devisor. If such 
will is fraudulently suppressed, stolen or destroyed, or been lost, and an action 
or proceeding shall be commenced within two years from the death of the testa- 
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tor or devisor to obtain said will or establish the same as provided by law, then 
the limitation herein set out shall only begin to run from the termination of 
said action or proceeding, but not otherwise. 

Rev., s. 3122; Code, s. 2151; C. C. P., s. 439; 1919, e. 15. 


In the absence of some statute to the contrary there is no limit of time after testator’s death 
within which a will may be proved, and when duly proved it relates back to death of testator 
so as to vest title from that date as between parties who claim under it: Steadman y. Stead- 
man, 143-345; In re Dupree’s Will, 163-256. No statute of limitations applies to probate of 
lost will: McCormick v. Jernigan, 110-406. Cases decided before amendment of section, see 
section 4163. 


4140. Executor failing, beneficiary may apply. If no executor apply to have 
the will proved within sixty days after the death of the testator, any devisee or 
legatee named in the will, or any other person interested in the estate, may 
make such application, upon ten days notice thereof to the executor. 

Rey., s. 3123; Code, s. 2152; C. C. P., s. 440. 

This section applies to a codicil as well as to the will: Spencer v. Spencer, 163-83. 


4141. Clerk may compel production of will. Every clerk of the superior court 
having jurisdiction, on application by affidavit setting forth the facts, shall, by 
summons, compel any person in the state, having in possession the last will of 
any decedent, to exhibit the same in his court for probate; and whoever being 
duly summoned refuses, in contempt of the court, to produce such will, or (the 
same having been parted with by him) refuses to inform the court on oath where 
such will is, or in what manner he has disposed of it, shall, by order of the clerk 
of the superior court, be committed to the jail of the county, there to remain 
without bail till such will be produced or accounted for, and due submission made 
for the contempt. 

Rev., s. 83124; Code, s. 2154; C. C. P., s. 442. 

Duty of respondent to produce will, even though in wrong jurisdiction: In re Scarborough, 
139-423. As to attachment for contempt: Ibid. 

This is neither an action nor a special proceeding, and issues of fact do not arise; upon an 


answer denying the allegations as to possession, the respondent should be discharged unless 
applicant offers evidence: Williams v. Bailey, 177-37. 


4142. What shown on application. On application to the clerk of the superior 
court, he must ascertain by affidavit of the applicant— 

1. That such applicant is the executor, devisee or legatee named in the will, 
or is some other person interested in the estate, and how so interested. : 

2. The value and nature of the testator’s property, as near as can be ascer- 
tained. 

3. The names and residences of all parties entitled to the testator’s property, 
if known, or that the same on diligent inquiry cannot be discovered; which of 
the parties in interest are minors, and whether with or without guardians, and 
the names and residences of such guardians, if known. Such affidavit shall be 
recorded with the will and the certificate of probate thereof, if the same is 
admitted to probate. 

Reyz) 8.31255 Codes. 2153 3"C-Cy-Bs sy 4445 


4143. Proof and examination in writing. Every clerk of the superior court 
shall take in writing the proofs and examinations of the witnesses touching the 
execution of a will, and he shall embody the substance of such proofs and exami- 
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nations, in case the will is admitted to probate, in his certificate of the probate 
thereof, which certificate must be recorded with the will. The proofs and 
examinations as taken must be filed in the office. 

Rev., s. 3126; Code, s. 2149; C. C. P., s. 437. 


The old law did not require this; and when the will appeared upon the record where it should 
be if properly probated, it is presumed to have been placed there in the regular way: Poplin 
v. Hatley, 170-163. 

Section referred to in Roscoe v. Lumber Co., 124-42; McClure v. Spivey, 123-680; Haygood 
Will Case, 101-577. 


4144. Manner of probate. Wills and testaments must be admitted to probate 
only in the following manner: 

1. In ease of a written will, with witnesses, on the oath of at least two of the 
subscribing witnesses, if living; but when any one or more of the subscribing 
witnesses to such will are dead, or reside out of the state, or cannot after due 
diligence be found within the state, or are insane or otherwise incompetent to 
testify, then such proof may be taken of the handwriting, both of the testator and 
of the witness or witnesses so dead, absent, insane or incompetent, and also of 
such other circumstances as will satisfy the clerk of the superior court of the 
genuineness and the due execution of such will. In all cases where the testator 
executed the will by making his mark, and where any one or more of the sub- 
scribing witnesses are dead or reside out of the state, or are insane or otherwise 
incompetent to testify, it shall not be necessary to prove the handwriting of the 
testator, but proof of the handwriting of the subscribing witness or witnesses so 
dead, absent, insane or incompetent shall be sufficient. The probate of all wills 
heretofore taken in compliance with the requirements of this section are hereby 
declared to be valid. 


GENERALLY. Objectors to the probate of a will who attend before clerk and contest will, 
with counsel and evidence, are virtually caveators, and may be so termed: Collins y. Collins, 
125-98. 

There is no particular form required for a will; one in the form of a contract is sufficient 
if it shows clearly the intention of the testator to make a will: In re Edwards’ Will, 172-369; 
In re Will of Margaret Deyton, 177-494. See, also, In re Belcher, 66-51. 

Joint will may be probated as to each on his death, but not as a joint will until death of 
both: In re Davis’ Will, 120-9. 

In proceedings to probate a will, parol proof that paper offered for probate is a copy of the 
will of testator which had been destroyed is inadmissible, in the absence of any physical con- 
nection between the paper and the will: In re Baldwin’s Will, 146-25. 

Probate is a proceeding in rem, of which statute confers jurisdiction on clerk and court; 
upon issue of devisavit vel non all persons interested should be brought in; and, strictly speak- 
ing, there are no parties who can withdraw or nonsuit case: Powell v. Watkins, 172-244; Col- 
lins v. Collins, 125-98; Young’s Will, 123-358; Hutson v. Sawyer, 104-1; St. John’s Lodge v. 
Callender, 26-335; Love v. Johnston, 34-355. 

Probate of a lost will must be made before clerk: McCormick v. Jernigan, 110-406; Ricks 
v. Wilson, 154-282; In re Hedgepeth, 150-245. What is sufficient proof of lost will and its 
contents: Ibid. 

The probate of a lost will relates back to the death of testator, but an intervening judg- 
ment determining the title to the property as between the claimants will be an estoppel and will 
protect an innocent purchaser: Stelges v. Simmons, 170-42. 

Manner of probate where one of subscribing witnesses is dead: Watson v. Hinson, 162-72. 

In a proceeding for probate of a will, where the usual issue was submitted, ‘‘Is the paper- 
writing propounded for probate, and every part thereof, the Jast will and testament of de- 
ceased?’’ to which jury answered ‘‘Yes,’’ verdict was not ambiguous because the will had on 
its margin an alleged revocation, as the marginal words were no part of the will: In re Shel- 
ton’s Will, 143-218. 
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That an executor is appointed is sufficient to entitle the will to be admitted to probate, if 
properly executed, and an exception that propounder had offered no evidence that there was 
a beneficiary under the will capable of taking, cannot be sustained, as the probate court has 
no jurisdiction except to inquire into the execution of the will: In re Murray’s Will, 141-488— 
and the only question presented is whether the will was duly executed, Redmond y. Collins, 
15-430. 

A letter may be construed as a will and admitted to probate: Alston v. Davis, 118-202; 
overruled in Spencer vy. Spencer, 163-83; but see this explained in In re Will of Ledford, 
176-610. 

Case of R. R. v. Mining Co., 113-24, clerk’s jurisdiction of probate of wills, distinguished 
from case bearing on probate of will under old county court system: Davis v. Blevins, 123-379. 

Incorporating an agreement into the probate of a will that certain ones would not resist 
probate if paid certain legacies is irregular: Gardner v. Anderson, 79-24. 

As to presumption of acquiescence in probate, see Gray v. Maer, 20-41; Etheridge vy. Cor- 
prew, 48-14; see section 4145. Acquiescence in probate in common form will work forfeiture 
of right to probate in solemn form: Etheridge v. Corprew, 48-14. 

Probate of will in common form cannot be set aside on petition for reprobate without show- 
ing some reason why former probate was wrong. That there was no notice to those interested 
is not sufficient: Armstrong v. Baker, 31-109; MeNorton v. Robeson, 31-256. 

Length of time which must elapse to set aside a will and an application for a reprobate must 
depend upon circumstances of each case: Dickenson v. Stewart, 5-99. 

For setting aside probate and reprobate, see McNorton vy. Robeson, 31-256; Gray v. Maer, 
20-41. 


A WILL WITH SUBSCRIBING WITNESSES. Where there were three subscribing wit- 
nesses to will, only two need be examined for probate in common form: Boone v. Lewis, 103- 
44_and, if nonresidents, handwriting of only two need be proven: Bethell v. Moore, 19-311. 

Where paper offered for probate was written by third person, who signed as witness before 
testator signed, and not in his presence, and who never saw testator after paper was left at 
his residence to be executed, will was not proved within meaning of section requiring will to 
be subscribed in the presence of testator by witnesses, though, where signing of testator and 
of witnesses takes place at same time, it may be immaterial who signed first: In re Baldwin’s 
Will, 146-25. 

Mere recitation in attestation clause of will that it was signed in presence of two witnesses, 
etc., is not affirmative evidence: R. R. v. Mining Co., 113-241. 

In case of wills admitted to probate prior to January 1, 1856, when a will appears upon its 
face to have been attested by two witnesses, testimony of the one subscribing witness author- 
ized by Rev. Stat., chap. 122, sec. 6, to prove it is presumed to have shown that both subscribed 
in the presence of the testatrix: Jenkins v. Jenkins, 96-254. 

Prior to January 1, 1856, when the Revised Code went into effect, a will attested by two 
witnesses could be proved in common form by oath and examination of one of them only. 
Since that time it must be proved by at least two of the subscribing witnesses, if living: 
Jenkins vy. Jenkins, 96-254; Cowles v. Reavis, 109-417. 

When a will, executed with proper formalities, etc., is offered for probate, it must be estab- 
lished without consideration of trusts therein declared: Wood v. Sawver, 61-251. 

The signing may be proved from the witnesses having seen it written by testator, or from 
having heard him acknowledge it. It is not necessary, if he acknowledged the signing, that 
name or signature or handwriting should be before him at the time. If paper lie at a dis- 
tance on the table, and he acknowledge the signature without seeing it, it is sufficient: Hel- 
beck v. Granberry, 3-232. 

Where, after two witnesses had signed, an insertion of the name of one of the witnesses as 
executor was made, and a third witness was called in who signed after the testator acknowl- 
edged the execution, this did not impair its validity: Grigg v. Williams, 51-518; Bateman vy. 
Mariner, 5-176; Malloy v. MeNair, 49-297. 

Under statutes now regulating attestation and probate of wills the document must be sub- 
scribed in the presence of the testator by at least two witnesses, and the evidence upon which 
the will is admitted to probate must show that fact: In re Thomas, 111-409. Where the cer- 
tificate of probate, after reciting the testimony, failed to show that the witness attested the 
execution of the will in the presence of the testator, the probate was defective: Leatherwood 
v. Boyd, 60-123; see Howell v. Ray, 92-510. 
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While the subscribing witnesses to a will are necessary and are the law’s witnesses, their 
statement is not conclusive: In re Will of Margaret Deyton, 177-494. 

Under the doctrine of ‘‘incorporation by reference’’ a will properly executed may refer to 
another defective will or to another document in such a manner as to make it a part of the 
valid will: Watson v. Hinson, 162-72. 

There is no statute of limitations as to the probate of a will: In re Dupree’s Will, 163-256; 
Steadman y. Steadman, 143-345; but see section 4139. 


2. In ease of a holograph will, on the oath of at least three credible witnesses, 
who state that they verily believe such will and every part thereof is in the 
handwriting of the person whose will it purports to be, and whose name must be 
subscribed thereto, or inserted in some part thereof. It must further appear on 
the oath of some one of the witnesses, or of some other credible person, that such 
will was found among the valuable papers and effects of the decedent, or was 
lodged in the hands of some person for safe-keeping. 


A writing in the form of a letter may operate as a will: In re Will of Ledford, 176-610— 
but it must appear to have been the intention of the writer to dispose of his property after 
his death, Ibid.; Spencer v. Spencer, 163-83, overruling Alston v. Davis, 118-202. 

A holograph will is not invalidated by having an attestation clause: Hill v. Bell, 61-122— 
nor by having a subscribing witness, Brown v. Beaver, 48-516; Harrison v. Burgess, 8-384. 

A script written in a book containing accounts, found eight months after death, may be 
proved as a holograph will: Brown vy. Eaton, 91-26; Hampton vy Hardin, 88-592. 

In probate of a holograph will there must be affirmative and direct proof that it was de- 
posited with some one as a will, or was found among the valuable papers of testator after his 
death: St. John’s Lodge v. Callender, 26-335; McEwan v. Brown, 176-249, 

The wife of testator may be the person to whose safe-keeping his will, in his own handwrit- 
ing, is intrusted: Harrison v. Burgess, 8-384. 

Holograph will found among valuable papers, bearing particular date, presumed to have been 
deposited by testator on date named: Sawyer v. Sawyer, 52-133. 

‘As to what constitutes finding ‘‘among the valuable papers’’ of decedent, see In re Shep- 
pard’s Will, 128-54; Collins v. Collins, 125-98; Cornelius v. Brawley, 109-542; Adams vy. Clark, 
53-56; Sawyer v. Sawyer, 52-133; Brown v. Eaton, 91-26; Hill v. Bell, 61-122; Hughes v. 
Smith, 64-493; Winstead v. Bowman, 68-170; Little vy. Lockman, 49-494; St. John’s Lodge v. 
Callender, 26-335. 

‘Valuable papers and effects,’’ ‘‘and’’ may be construed ‘‘or’’; ‘‘effects’’ is a broad term 
and will include life insurance policies; ‘‘valuable papers’’ does not mean most valuable: 
In re Jenkins, 157-429. 

Where the holograph will is found among the valuable papers and is signed by testator, but 
it is also marked ‘‘canceled’’ and the signature is torn, the burden is on the propounder to 
establish it as a valid will: In re Wellborn’s Will, 165-636. 

A second probate of holograph will may correct defect in first probate: Boggan v. Somers, 
152-390. 

A will written on the back of envelope containing insurance policies and found in a safe 
with valuable papers may be valid: Harper v. Harper, 148-453. The fact that a holographic 
will is found among valuable papers and effects implies that it was placed there to take effect 
as a will: In re Jenkins, 157-429. 

Joint will, in the handwriting of the husband and signed by the husband and wife, may be 
the holographic will of the husband: In re Cole’s Will, 171-74. 

Where four papers are presented as holograph wills, all making different dispositions of 
property, neither will be valid, in the absence of evidence as to which was the last will: Peace 
v. Edwards, 170-64. 


3. In ease of a nuncupative will, on the oath of at least two credible witnesses 
present at the making thereof, who state that they were specially required to 
bear witness thereto by the testator himself. It must also be proved that such 
nuncupative will was made in the testator’s last sickness, in his own habitation, or 
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where he had been previously resident for at least ten days, unless he died on a 
journey or from home. No nuncupative will shall be proved by the witnesses 
after six months from the making thereof, unless it was put in writing within 
ten days from such making; nor shall it be proved till a citation has been first 
issued or publication been made for six weeks in some newspaper published in 
the state, to call in the widow and next of kin to contest such will if they think 
proper. 
ReV., Sa oto. Codes. 21457 1893, 61260 311901 Ce 2 lOnn On Capea Saase, 


Nuncupative will must be proved on oath of at least two credible witnesses present at making 
thereof, who state that they were specially required to bear witness by testator himself. It 
must have been made in his last sickness, in his own habitation, or in one where he had been 
resident for at least ten days previous, unless he died on a journey or from home: Bundrick 
v. Haygood, 106-468; In re Garland’s Will, 160-555. 

Nuncupative will which has been reduced to writing within ten days after it was made may 
be proved for probate either before or after the lapse of six months after making thereof; 
but if not put in writing within ten days it cannot be proved after the expiration of six 
months: Haygood Will Case, 101-574. 

To establish a nuncupative will it is not necessary that the persons called by testator to 
witness his testamentary declarations should have been designated by him by name: Long vy. 
Foust, 109-114. 

Statute must be strictly observed in the probate of a nuncupative will: Bundrick v. Hay- 
good, 106-468; Brown vy. Brown, 6-350; Rankin vy. Rankin, 31-156. Notice to heirs is neces- 
sary: Ibid. Due execution of nuncupative will not proven: Bundrick v. Haygood, 106-468; 
Kennedy v. Douglas, 151-337. A nuncupative will must be proven by two witnesses present 
at the same time: Wester v. Wester, 50-95; Smith v. Smith, 63-637; Haden vy. Bradshaw, 
60-259. 

Land cannot pass by nuncupative will: Smithdeal v. Smith, 64-52—it only applying to per- 
sonal property, Newman vy. Bost, 122-533. 

After contents of nuncupative will are established within time and in manner prescribed by 
statute it cannot be admitted to probate until citation or publication has been made according 
to statute, but it is essential that this citation or publication and the probate based thereon 
shall be completed within six months from making of alleged will: Haygood Will Case, 101-574. 

Probate will not be valid if next of kin are not cited: Rankin v. Rankin, 31-156. 


4145. Probate conclusive until vacated. Such record and probate is conclusive 
in evidence of the validity of the will, until it is vacated on appeal or declared 
void by a competent tribunal. 

Rey., Ss. 8128; Code, s. 2150; C. C. P., s. 488. 


Probate of wills is a judicial proceeding in rem, and judgment is a judgment in rem and 
is good against the world, and cannot be attacked collaterally: Davis v. Blevins, 123-379; 
Granbery v. Mhoon, 12-456. 

Probate of a will by clerk is a judicial act, and his certificate is conclusive evidence of valid- 
ity of will, until vacated on appeal or declared void by a competent tribunal in a proceeding 
instituted for that purpose: Starnes v. Thompson, 173-466; Powell v. Watkins, 172-244; 
McClure vy. Spivey, 123-678; In re Beauchamp’s Will, 146-254; Mayo v. Jones, 78-402; Hamp- 
ton v. Hardin, 88-592; London y. Railroad, 88-584; Morgan v. Bass, 25-243. 

It is sufficient evidence of a probate of a will that it is certified by the clerk that it was 
proved in open court by H., a subscribing witness, and recorded, where it appears from the 
will that there were two subscribing witnesses: Harven v. Springs, 32-180—also sufficient where 
stated ‘‘was produced in open court for probate and duly proved according to law,’’ Davis 
v. Blevins, 123-382—also ‘‘the will of R., proved by H., executor T. qualified,’’ Marshall y. 
Fisher, 46-111. ’ 

Under the law at date of this decision where will attested by two witnesses, and probate is 
by one, it is presumed that it was legally proven: University v. Blount, 4-455. 

In an action of ejectment, party who claims under deed from devisee in a will cannot ques- 
tion validity of probate of will: Steadman v. Steadman, 143-345. 
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Where will has been admitted to probate, party claiming property disposed of by it to 
another cannot, in an action to recover same, attack will on ground of lack of testamentary 
capacity of testatrix, and evidence offered for that purpose is properly excluded: Varner v. 
Johnston, 112-570. 

Section referred to: Holt v. Ziglar, 163-390. 


4146. Wills filed in clerk’s office. All original wills shall remain in the clerk’s 
office, among the records of the court where the same shall be proved, and to such 
wills any person may have access, as to the other records. 

ReVeSHo leo sCOde, Sa2divacpeReiG: Cellos Sal Oia ow se oO: 


4147. Certified copy of will proved in another state. When a will, made by 
a citizen of this state, is proved and allowed in some other state or country, and 
the original will cannot be removed from its place of legal deposit in such other 
state or country, for probate in this state, the clerk of the superior court of the 
county where the testator had his last usual residence or has any property, upon 
a duly certified copy or exemplification of such will being exhibited to him for 
probate, shall take every order and proceeding for proving, allowing and record- 
ing such copy as by law might be taken upon the production of the original. 

Rev., s. 3180; Code, s. 2157; C. C. P., s. 445; R. C., ec. 44, s. 9; 1802, c. 623. 


See section 1777. 

Certificate of probate of will executed in another state, disposing of real estate in this state, 
is defective which does not show affirmatively that will was executed according to the laws of 
this state: R. R. v. Mining Co., 113-241. 

A will proved in another state, bearing certificate of clerk of court wherein probate was had 
to the oath of attesting witnesses, but having no other authentication, is inadmissible in evi- 
dence: Hunter vy. Kelly, 92-285. 


4148. Probate of will made out of the state. Whenever it is suggested to the 
clerk of the superior court, by affidavit or otherwise, that a will has been made 
without the state, or that a will has been made in the state and the witnesses 
thereto have moved out of the state, disposing of or charging land or other prop- 
erty within the state, the clerk of the superior court of the county where the 
property is situated may issue a commission to such person as he may select, 
authorizing the commissioner to take the examination of such witnesses as may 
be produced, touching the execution thereof, and upon return of such commis- 
sion, with the examination, he may adjudge the will to be duly proved or other- 
wise, as in cases on the oral examination of witnesses before him, and if duly 
proved, such will shall be recorded. 

Rey., s. 3181; Code, s. 2155; 1899, c. 55; C. C. PB., s. 448. 


4149, Probate when witnesses are nonresident. Where one or more of the 
subscribing witnesses to the will of a testator, resident in this state, reside in 
another state, the examination of such witnesses may be had, taken and subscribed 
in the form of an affidavit, before a notary public residing in the county and 
state in which the witnesses reside; and the affidavits, so taken and subscribed, 
shall be transmitted by the notary public, under his hand and official seal, to the 
clerk of the court before whom the will has been filed for probate. If such affi- 
davits are, upon examination by the clerk, found to establish the facts necessary 
to be established before the clerk to authorize the probate of the will if the wit- 
nesses had appeared before him personally, then it shall be the duty of the clerk 
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to order the will to probate, and record the will with the same effect as if the 
subscribing witnesses had appeared before him in person and been examined 
under oath. 

ile, G, Aksey. 


4150. Probate when witnesses in another county. When a will is offered for 
probate in one county of this state and the witnesses reside in another county, 
the clerk of the court before whom such will is offered shall have power and 
authority to issue a subpcena for the witnesses requiring them to appear before 
him and prove the will; and the clerk shall likewise have power and authority 
to issue a commission to take the deposition of such witnesses when they reside 
more than seventy-five miles from the place where the will is to be probated, 
such deposition and commission to be returned and the clerk to adjudge the will | 
to be duly proven. Also, when it shall be found as a fact upon affidavit or 
other proof, by the clerk of any county where a will is to be probated, that any 
witness to the will resides outside of the county, and seventy-five miles or less 
from the place where the will is to be probated, and that the witness is so infirm 
of body as to be unable to appear in person before the clerk to prove the will, 
then the clerk shall have the power and authority to issue a commission to take 
the deposition of the witness, the commission and deposition of the witness to be 
returned, and the clerk to adjudge the will to be duly proved thereon as if the 
witness had appeared in person before him. 

REVS Ooze eLOOO TG moo OlMenCamlas 


Where deposition is taken and the alleged will is shown to the witness, it may be shown by 
parol evidence what paper was exhibited to the witness: In re Clodfelter’s Will, 171-528. 


4151. Probate of wills of soldiers and sailors. In addition to the methods al- 
ready provided in existing statutes therefor, the will of a soldier or sailor, exe- 
cuted while in the actual service of the United States, shall be admitted to probate 
(whether there were subscribing witnesses thereto or not, if they, or either of 
them, is out of the state at the time said will is offered for probate) upon the 
oath of at least three credible witnesses that the signature to said will is in the 
handwriting of the person whose will it purports to be. Such will so proven shall 
be effective to devise real property as well as to bequeath personal estate of all 
kinds. This section shall not apply to cases pending in courts and at issue on 
the tenth day of March, one thousand nine hundred and nineteen. 

The provisions of this section shall expire by limitation on April sixth, one 
thousand nine hundred and twenty. 

1919, ¢. 216. 


4152. Certified copy of will of nonresident recorded. Whenever any will made 
by a citizen or subject of any other state or country is duly proved and allowed in 
such state or country according to the laws thereof, a copy or exemplification of 
such will, duly certified and authenticated by the clerk of the court in which such 
will has been proved and allowed, if within the United States, or by any ambas- 
sador, minister, consul or commercial agent of the United States under his official 
seal when produced or exhibited before the clerk of the superior court of any 
county wherein any property of the testator may be, shall be allowed, filed and 
recorded in the same manner as if the original and not the copy had been pro- 
duced, proved and allowed before such clerk. But when any will contains any 
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devise or disposition of real estate in this state, such devise or disposition shall 
not have any validity or operation unless the will is executed according to the 
laws of this state; and that fact must appear affirmatively in the certified probate 
or exemplification of the will; and if it does not so appear, the clerk before whom 
the copy is exhibited shall have power to issue a commission for taking proofs, 
touching the execution of the will, as prescribed in the preceding section; and 
the same may be adjudged duly proved, and shall be recorded as herein provided. 

Rey., s. 8133; Code, s. 2156; 1885, c. 393; C. C. P., s. 444; 1883, c. 144. 

A will executed in Tennessee and proved by only one witness cannot be read in evidence 
here: Blount v. Patton, 9-237. 

Where nonresident testator devises land in this state, and record of foreign court of probate, 
duly certified, contains certificate of probate, which refers to certified examination of witnesses, 
the whole forming one transaction, exemplification of which and of will being duly recorded 
in county where land lies, will is sufficiently proved and passes property: Roscoe v. Lumber 
Co., 124-42; see Drake v. Merrill, 47-368. 

A devise by citizen of another state of land in this state can have no operation until proved 
before proper court in this state to have been executed according to our laws: Drake v. Mer- 
rill, 47-368. 

Will of nonresident devising realty must conform to statutes of this state, while as to per- 
sonalty the law of the testator’s domicile controls: McEwan v. Brown, 176-249; R. R. v. 
Mining Co., 113-241; Drake y. Merrill, 47-368. 

Record and certification of exemplified copy is sufficient though pages may not be in regular 
order: Lumber Co. v. Hudson, 153-96. 

The requirement that a will duly executed and probated in another state may be allowed 
and recorded on certificate is a valid exercise of power: Vaught v. Williams, 177-77. Insuffi- 
cient certificate under this section: Riley v. Carter, 158-484. 


4153. Probates validated where proof taken by commission or another clerk. In 
all eases of the probate of any will heretofore made in common form before any 
clerk of the superior courts of this state, where the testimony of the subscribing 
witnesses has been taken in the state or out of it by any commissioner appointed 
by said clerk or taken by any other clerk of the superior court in any other 
county of this state, and the will-admitted to probate upon such testimony, the 
proceedings are validated. 

Rey., s. 8184; 1899, c. 680. 


4154. Probates by deputy clerk validated in certain counties. All probates of 
wills heretofore made before a deputy clerk of the superior court, wherein no 
contest or suit is pending for the purpose of annulling the probate, shall be 
deemed to have been probated before the clerk of the superior court, and the 
acts of the deputy clerk in probating the same shall be deemed as effectual and 
valid in law as if done by the clerk in person. This section shall apply only to 
Burke and Scotland counties. 

1907, c. 669. 


4155. Probates in another state before 1860 validated. In all cases where any 
will devises land in this state, and the original will was duly admitted to pro- 
bate in some other state prior to the year one thousand eight hundred and sixty, 
and a certified copy of such will and the probate thereof has been admitted to 
probate and record in any cotinty in this state, and it in any way appears from 
such recorded copy that there were two subscribing witnesses to such will, and 
its execution was proved by the examination of such witnesses when the original 
was admitted to probate, such will shall be held and considered, and is hereby 
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declared to be, good and valid for the purpose of passing title to the lands devised 
thereby, situated in this state, as fully and completely as if the original will had 
been duly executed and admitted to probate and recorded in this state in accord- 
ance with the laws of this state: Provided, that this section shall in no way affect 
actions or suits pending on March 8, 1913, or any vested rights. 

1913, ¢c. 93, s. 1. 


4156. Local: Validating probate of certain old wills. In all cases where wills 
and testaments were executed prior to the first day of January, one thousand 
eight hundred and ninety-nine, and which appears to have two or more subscrib- 
ing witnesses thereto, and such wills and testaments were admitted to probate in 
jurisdictions outside of North Carolina upon the proof of one witness, and such 
wills, or exemplified copies thereof, were presented to the clerk of the superior 
court in any county in this state where the makers thereof owned property, and 
by such clerk recorded in the records of wills for his county, said wills and testa- 
ments, or exemplified copies thereof, so recorded, if otherwise sufficient, shall 
have the effect to pass the title to the real and personal property therein devised 
and bequeathed, to the same extent and as completely as if the execution of such 
wills had been proven by two subscribing witnesses thereto in the manner pro- 
vided by the laws of this state. And where such wills and testaments were duly 
admitted to probate in jurisdictions outside of North Carolina, upon proof of 
one witness, and in cases where parties interested desire to have them recorded 
in this state, where they have not already been so recorded, the clerk of the 
superior court of any county in North Carolina, when such wills or exemplified 
copies thereof are duly authenticated and presented to him by parties interested, 
shall receive and record the same; and if same are otherwise sufficient such 
wills shall have the effect to pass the title to all real and personal property 
therein devised and bequeathed, to the same extent and as completely. as if the 
execution of such wills had been proven by two subscribing witnesses thereto 
in the manner provided by the laws of this state. This section shall not have the 
effect to invalidate the title of any person owning any land embraced in the 
provisions of any such will which was valid prior to the tenth day of March, 
one thousand nine hundred and nineteen. This section shall not apply to suits 
pending on the tenth day of March, one thousand nine hundred and nineteen, 
and nothing herein shall be construed to prevent such wills from being im- 
peached for fraud. This section shall only apply to Henderson and Transyl- 
vania and Wake counties. 

1919, c. 250. 


4157. Wills in Haywood. All wills recorded by the clerk of the superior court 
of Haywood county, under and by virtue of chapter eight of the laws of one 
thousand eight hundred and eighty-five, shall be deemed and held to have been 
duly probated and recorded, subject to the right of any person interested to 
show by competent proof that said will has never been proved and recorded. 

Rey., s. 1614; 1885. c. 8. 


Arr. 5. Oasvear to Wit 


4158. When and by whom caveat filed. At the time of application for probate 
of any will, and the probate thereof in common form, or at any time within seven 
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years thereafter, any person entitled under such will, or interested in the estate, 
may appear in person or by attorney before the clerk of the superior court and 
enter a caveat to the probate of such will: Provided, that if any person entitled 
to file a caveat be within the age of twenty-one years, or a married woman, or 
insane, or imprisoned, then such person may file a caveat within three years after 
the removal of such disability. 

Rev., s. 3185; Code, s. 2158; C. C. P., s. 446; 1907, c. 862. 


Coverture not a disability affecting statute of limitations, see sections 407, 408. 

A person interested may file a caveat to probate of will in common form and require pro- 
pounder to prove it in solemn form, if there has been no unreasonable delay: In re Hedgepeth, 
150-245. 

A will devising realty executed by a resident of another state may be contested where the 
land is situated; as to personalty, the caveat is at the testator’s domicile: McEwan y. Brown, 
176-249, 

Where an action is brought for the construction of a will and judgment rendered, the parties 
are estopped and cannot afterwards file a caveat: In re Will of Lloyd, 161-557. 

A caveat is a proceeding in rem, and upon an issue devisavit vel non the only question deter- 
mined is the validity of the will: Phifer v. Mullis, 167-405. 

While there was no statute of limitation as to caveat before this section, there was a pre- 
sumption which might bar the caveators by acquiescence or unreasonable delay: In re Dupree’s 
Will, 163-256; In re Bateman’s Will, 168-234. 

Upon an issue devisavit vel non the will must be proved per testes, and the examination 
taken before the clerk may be used only as corroborative evidence: In re Will of Chisman, 
175-420. Upon a caveat filed, the will cannot be set aside by consent: Holt v. Ziglar, 159-272; 
s. ¢., 163-390. Practice in filing caveat reviewed in Randolph v. Hughes, 89-428. 

Amendment to section fixing seven years after probate of a will in common form as the 
time within which a caveat for probate in solemn form may be filed, and permitting seven 
years after ratification of act as to wills theretofore proven, did not revive a right to file a 
caveat which had been lost by forty years acquiescence: In re Beauchamp’s Will, 146-264. 

Failure from 1863 for over forty years to file a caveat for probate of will in solemn form 
may not be excused by married woman on ground that until laws of 1899, statute of limita- 
tions did not run against her, since there was no statute of limitations as to time in which 
caveat should be filed until 1907: Ibid. 

Right of next of kin and heirs at law to require probate in solemn form may be forfeited 
by acquiescence or unreasonable delay, after notice of probate; and such right was forfeited 
where petitioner knew for more than forty years of the probate in common form and of the 
qualification of executors, of their removal from state, of the appointment of an administrator 
with the will annexed, and of his proceeding for final account and settlement, to which she was 
a party: Ibid. 

Wife may sue for probate of her father’s will in solemn form without joining her husband, 
if he is opposed: Ibid. 

Assues as to execution of a will and testator’s capacity may only be determined after probate 
in solemn form is allowed, and will not be considered on a preliminary question whether right 
to caveat has been forfeited by unreasonable delay: Ibid. 

As to undue influence or fraud in procuring execution of will, see McDonald v. McLendon, 
173-172; In re Mueller’s Will, 170-28; In re Allred’s Will, 170-153; In re Abee’s Will, 146- 
273; Linebarger v. Linebarger, 143-229; In re Peterson, 136-13; Westbrook v. Wilson, 135- 
400; In re Worth, 129-223; Evans Will Case, 123-113; Vester v. Collins, 101-114; Lee v. Wil- 
liams, 111-200; Ray v. Ray, 98-566; Mullen v. Helderman, 87-471; Barnhardt v. Smith, 86-473; 
Gilmore v. Gilmore, 86-301; King vy. Kinsey, 74-261; Lee v. Lee, 71-139; Lawrence v. Steel, 
66-584; Paine v. Roberts, 82-451; Amis v. Satterfield, 40-173; Wright v. Howe, 52-412; Mar- 
shall vy. Flinn, 49-199; Downey v. Murphey, 18-82; Eelbeck v. Granberry, 3-232; Howell v. 
Borden, 14-442. 

As to testamentary capacity of testator at time will executed, see In re Staub’s Will, 172- 
138; Bond v. Mfg. Co., 140-381; In re Peterson, 136-13; In re Snow’s Will, 128-102; Mitchell 
v. Corpening, 124-473; In re Burns’ Will, 121-336; Crenshaw vy. Johnson, 120-270; Williams 
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v. Haid, 118-481; Ray v. Ray, 98-566; Wood v. Sawyer, 61-251; Varner v. Johnson, 112-570; 
Mayo v. Jones, 78-402; Horah v. Knox, 87-483; Barnhardt v. Smith, 86-473; Syme v. Brough- 
ton, 85-367; Bost v. Bost, 87-477; Cornelius v. Cornelius, 52-593; Amis v. Satterfield, 40-173; 
Horne v. Horne, 31-99; Keerans v. Brown, 68-43; Lawrence v. Steel, 66-584; Love v. Johnston, 
34-355; Bell v. Clark, 31-239. 


4159. Bond given and cause transferred to trial docket. Upon any caveator 
giving bond, with sufficient surety to be approved by the clerk, in the sum of two 
hundred dollars, payable to the propounder of the will, conditioned to pay all 
costs which may be adjudged against such caveator in the superior court by 
reason of his failure to prosecute his suit with effect, or deposit the money or 
give a mortgage in lieu of such bond, or shall file affidavits and satisfy the clerk 
of his inability to give such bonds or secure such costs, the clerk shall transfer 
the cause to the superior court for trial; and he shall also forthwith issue a cita- 
tion to all devisees, legatees or other parties in interest within the state, and 
cause publication to be made, for four weeks, in some newspaper printed in the 
state, for nonresidents to appear at the term of the superior court, to which the 
proceeding is transferred and to make themselves proper parties to the pro- 
ceeding, if they choose. At the term of court to which such proceeding is 
transferred, or as soon thereafter as motion to that effect shall be made by the 
propounder, and before trial, the judge shall require any of the persons so cited, 
either those who make themselves parties with the caveators or whose interests 
appear to him antagonistic to that of the propounders of the will, and who shall 
appear to him to be able so to do, to file such bond within such time as he shall 
direct and before trial; and on failure to file such bond the judge shall dismiss 
the proceeding. 

Rev., s. 3136; Code, s. 2159; 1899, c. 13; 1901, c. 748; C. C. P., s. 447; 1909, c. 74. 


The general issue devisavit vel non may be submitted, or a special issue as to any part of 
the will: McDonald v. McLendon, 173-172. 

Upon an issue devisavit vel non the proof of the formal execution of the will must be made 
de novo: Watson v. Hinson, 162-72; In re Hedgepeth, 150-245; In re Thomas, 111-409. 

Proper charge of court upon an issue devisavit vel non: In re Thorp, 150-487. 

Upon caveat filed, the burden is upon the propounder to establish the will by showing formal 
execution, or, if lost or destroyed, that it was not intentionally done so as to make a revocation: 
In re Hedgepeth, 150-245. 

Issue as to whether paper-writing is the will of decedent being raised by the caveat filed 
thereto, no answer to such caveat is necessary: Crenshaw v. Johnson, 120-270. 


4160. Affidavit of deceased witness as evidence. Whenever the subscribing 
witness to any will shall die, or be absent beyond the state, it shall be competent 
upon any issue of devisavit vel non to give in evidence the affidavits and proofs 
taken by the clerk upon admitting the will to probate in common form, and such 
affidavit and proceedings before the clerk shall be prima facie evidence of the due 
and legal execution of said will. 

Revisis 3121 244399 Fen 680)"s.22; 


4161. Caveat suspends proceedings under will. Where a caveat is entered and 
bond given, the clerk of the superior court shall forthwith issue an order to any 
personal representative, having the estate in charge, to suspend all further pro- 
ceedings in relation to the estate, except the preservation of the property and 
the collection of debts, until a decision of the issue is had. 

Rev., 8. 3137; Code, s, 2160: ©. C. P., s. 448. 
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Does not affect right of husband to administer on wife’s estate, will naming no executor: 
In re Meyers, 113-545. 

Executor cannot be removed and collector appointed simply upon filing of caveat: In re 
Palmer’s Will, 117-133. 

In absence of an order to suspend further proceedings upon filing of caveat, acts of execu- 
tor in filing a petition or proceeding for sale of land were not void nor were rights of pur- 
chasers affected: Carraway v. Lassiter, 139-145; Syme v. Broughton, 86-153. 

Filing of caveat to probate of will does not prevent executor, upon giving bonds prescribed 
by statute, from proceeding in collection of debts due testator: Hughes v. Hodges, 94-56. 

Section referred to: Holt v. Ziglar, 163-390. 


Art. 6. Construction or. WILL 


4162. Devise presumed to be in fee. When real estate shall be devised to any 
person, the same shall be held and construed to be a devise in fee simple, unless 
such devise shall, in plain and express words, show, or it shall be plainly intended 
by the will, or some part thereof, that the testator intended to convey an estate 
of less dignity. 

Reyv., s. 3188; Code, s. 2180; R. C., c. 119, s. 26; 1784, c. 204, s. 12. 


The purpose of construction is to arrive at the intention of testator, and the whole will must 
be considered: Taylor v. Brown, 165-157; Fellowes v. puree 163-305; Herring v. aes 
158-1, reversing s. ¢., 153-231. 

A codicil is a part of the will, and the two must be eenetened together: Darden v. Matthews, 
173-186. 

No technical words of conveyance are required in wills: Keith v. Scales, 124-514; Alston v. 
Davis, 118-202. 

A devise will be construed in fee unless it appears otherwise by clear and express words: 
Fellowes y. Durfey, 163-305. A devise to L for life with remainder to ‘‘her bodily issue’’ is 
construed to convey an estate to L for life, with remainder to her children: Ford v. McBrayer, 
171-420. An estate to one generally, with the power of disposition, carries the fee: Griffin 
v. Commander, 163-230; see Mabry v. Brown, 162-217—but a devise to one for life, with power 
of disposition, gives only a life estate, with power to convey the fee, Makely v. Land Co., 175- 
101; Darden vy. Matthews, 173-186; Fellowes v. Durfey, 163-305, and cases cited. The inten- 
tion to create the power of disposition in the devisee must clearly appear from the language 
of the will: Herring v. Williams, 158-1, reversing s. ¢., 153-232. The word ‘‘lend’’ may be 
construed to convey a fee: Cohoon v. Upton, 174-88. Will construed as conveying a defeasible 
fee: Kornegay v. Cunningham, 174-209; Satterwaite v. Wilkinson, 173-38. 

An action by one devisee against other devisees to obtain a construction of a will to deter- 
mine their interests under the will cannot be maintained as a proceeding in equity, their inter- 
ests being purely legal: Heptinstall v. Newsom, 146-503. 

While laying down a rule of construction, this section leaves open the question of intention 
of testator, and where there is a particular interest and a general interest in conflict in the 
will, the general interest must prevail: Leeper v. Neagle, 94-338. 

Purpose of section is to establish a rule between heir and devisee in respect to the beneficial 
interest of the latter: Alexander v. Cunningham, 27-430. 

Section referred to: Kirkman vy. Smith, 174-603; Jones v. Richmond, 161-553; Cox v. Jerni- 
gan, 154-584; Whitfield v. Garris, 134-27; s. ¢., 131-148; Gates v. Max, 125-139; Baird v. 
Winstead, 123-182; Vickers v. Leigh, 104-257; McKrow v. Painter, 89-439. 


4163. Probate necessary to pass title; rights of innocent purchasers. No will 
shall be effectual to pass real or personal estate unless it shall have been duly 
proved and allowed in the probate court of the proper county, and a duly certi- 
fied copy thereof shall be recorded in the office of the superior court clerk of the 
county wherein the land is situate, and the probate of a will devising real estate 
shall be conclusive as to the execution thereof, against the heirs and devisees of 
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the testator, whenever the probate thereof, under the like circumstances, would 
be conclusive against the next of kin and legatees of the testator: Provided, that 
the probate and registration of any will shall not affect the rights of innocent 
purchasers for value from the heirs at law of the testator when such purchase is 
made more than two years after the death of such testator, unless the will has 
been fraudulently withheld from probate. 

Rey.,, S. 3189 Code, s, 2174; R. C:, c. 119, Ss) 20; 1784, c 225, s) Gs 1915, ce. 219. 

See annotations under section 4145, and section 4139. 

When the formalities of probate have been complied with, it relates back to the death of 
devisor, but not to affect the rights of innocent purchasers from the heirs when the purchase 
is more than two years after the death of the devisor (1915, c. 219): Cooley v. Lee, 170-18. 

Probate of will in the proper court is an indispensable prerequisite to its validity as a con- 
veyance of real or personal estate: Osborne vy. Leak, 89-433. 

Probate of will ought regularly to appear upon minutes of county court, and the will itself 
ought to be recorded: Sumner y. Roberts, 13-527. 

Section referred to in Curlee v. Smith, 91-172; Floyd v. Herring, 64-411. 


4164. What property passes by will. Any testator, by his will duly executed, 
may devise, bequeath, or dispose of all real and personal estate which he shall 
be entitled to at the time of his death, and which, if not so devised, bequeathed, 
or disposed of, would descend or devolve upon his heirs at law, or upon his 
executor or administrator; and the power hereby given shall extend to all con- 
tingent, executory, or other future interest in any real or personal estate, whether 
the testator may or may not be the person or one of the persons in whom the 
same may become vested, or whether he may be entitled thereto under the instru- 
ment by which the same was created, or under any disposition thereof by deed or 
will; and also to all rights of entry for conditions broken, and other rights of 
entry ; and also to such of the same estates, interests, and rights respectively, and 
other real and personal estate, as the testator may be entitled to at the time of 
his death, notwithstanding that he may become entitled to the same subsequently 
to the execution of his will. 

Rey., s. 83140; Code, s. 2140; R. C., c. 119, s. 5; 1844, ec. 88, s. 1. 


An interest in remainder in land passes by the will: Jones v. Huntley, 156-410. 

Prior to statute no land acquired after date of will could pass thereby: Hines v. Mercer, 
125-71. 

Lands acquired after publication of holograph will do not pass thereby: Jiggitts v. Maney, 
5-258. 

Land cannot pass by a nuncupative will: Smithdeal v. Smith, 64-52. 

Where interest in money is bequeathed, the principal to be paid to personal representative 
of beneficiary at her death, beneficiary may dispose of same by will: Lyon v. Bank, 128-75. 

Section referred to in Freeman y. Lide, 176-434; Kornegay v. Miller, 137-663; Church vy. 
Young, 130-11; Champion, ex parte, 45-246. 


4165. Will relates to death of testator. Every will shall be construed, with 
reference to the real and personal estate comprised therein, to speak and take 
effect as if it had been executed immediately before the death of the testator, 
unless a contrary intention shall appear by the will. 

Rey., s. 3141; Code, s. 2141; R. C., c. 119, s. 16; 1844, ec. 88, s. 3. 


Will speaks as of the death of the testator: Perry v. Perry, 175-141. 

Prior to statute, title of-no land after date of the will could pass thereby; but since statute, 
all lands owned by testator at his death will pass, unless a contrary intention shall appear by 
the will: Hines v. Mercer, 125-71; Aydlett v. Small, 115-1. 
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This section does not apply to wills executed prior to its enactment: Battle v. Speight, 
31-288. 


Section referred to in Church vy. Young, 130-11; Starbuck v. Starbuck, 93-186; Twitty v. 
Martin, 90-646; Edwards v. Warren, 90-606; Robbins v. Windy, 56-285; Champion, ex parte, 
45-246; Williams v. Davis, 34-21. 


4166. Lapsed and void devises pass under residuary clause. Unless a con- 
trary intention shall appear by the will, such real estate or interest therein as 
shall be comprised or intended to be comprised in any devise in such will con- 
tained which shall fail or be void by reason of the death of the devisee in the 
lifetime of the testator, or by reason of such devise being contrary to law or 
otherwise incapable of taking effect, shall be included in the residuary devise 
(if any) contained in such will: Provided, there shall be no lapse of the devise 
or legacy by reason of the death of the devisee or legatee during the life of the 
testator, if such devisee or legatee would have been an heir at law or distributee 
of such testator had he died intestate, and if such devisee or legatee shall leave 
issue surviving him; and if there is issue surviving, then the said issue shall 
have the devise or bequest named in the will. 

Rey., s, 3142; Code, s. 2142; R. C., «. 119, s. 7; 1844, c. 88, s. 4; 1919, c. 28. 

Where a codicil revokes part of a devise and no further disposition is made of the property, 
it passes under the residuary clause: Baker v. Edge, 174-100. Where the construction of the 
will shows a contrary intention, the property will not pass under the residuary clause: Howell 


v. Mehegan, 174-64. This will apply where the will attempts to devise land, but no devisee is 
named: Faison vy. Middleton, 171-170. 


Unless contrary intent appears, residuary clause will pass both personalty and realty: 
Powell v. Woodeock, 149-235. 


A devise which lapsed by death of devisee before testator passes under residuary clause, 


where there is nothing in the will which shows a contrary intention: Duckworth v. Jordan, 
138-520; Barfield v. Carr, 169-574. 


Heirs of testator, and not residuary legatees, take property included in a lapsed specific 
devise, unless it appears that testator intended it otherwise: Holton v. Jones, 133-399. 

Words ‘‘balance and residue of my estate of every kind’’ include reversionary interest in 
real estate in which a life estate had been carved out: Foil v. Newsome, 138-115. 

Under a devise in a residuary clause that ‘‘surplus of testator’s estate should be equally 
divided between P. M. and the children of S., share and share alike, to each and every of them, 
their executors, etc., forever,’’ devisees took per capita, and a child of S., born after death of 
testator, was entitled to share with other children: Culp v. Lee, 109-675. 


Person made residuary legatee as to all personal property does not take land which testator 
fails to devise: Sain v. Baker, 128-256. 

Unless there is something to show contrary intention on part of testator, a general residuary 
devise will operate as an execution of a power to dispose of property by will: Johnston y. 
Knight, 117-122. 

Section referred to in Saunders v. Saunders, 108-330. 


4167. General gift by will an execution of power of appointment. A general 
devise of the real estate of the testator, or of his real estate in any place or in 
the occupation of any person mentioned in the will, or otherwise described in 
a general manner, shall be construed to include any real estate, or any real estate 
to which such description shall extend, as the case may be, which he may have 
power to appoint in any manner he may think proper; and shall operate as an 
execution of such power, unless a contrary intention shall appear by the will; 
and in like manner a bequest of the personal estate of the testator, or any bequest 
of personal property, described in a general manner, shall be construed to 
include any personal estate, or any personal estate to which such description 
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shall extend, as the case may be, which he may have power to appoint in any 
manner he may think proper, and shall operate as an execution of such power, 
unless a contrary intention shall appear by the will. 

Rey., s. 8143; Code, s. 2148; R. C., c. 119, s. 8; 1844, c. 88, s..5. 

Where donee of a power to dispose of property by will to certain persons devises property 
to such persons by a residuary clause without referring to the power, the devise will be con- 
sidered an intentional and not an accidental exercise of the power: Johnston vy. Knight, 
117-122. 

It is a presumption of fact that every man that makes a will intends to dispose of all of his 
estate: McCallum v. McCallum, 167-310; Austin vy. Austin, 160-367; Powell v. Woodcock, 149- 
235; Peebles v. Graham, 128-225; Blue v. Ritter, 118-580; Jones v. Perry, 38-200. . 

A bequest of ‘‘all my property of every description to J.’’ passes stocks, bonds, and all 
interests of the testator: Hurdle v. Outlaw, 55-75. 


4168. Gifts to children dying before testator pass to their issue. When any 
person, being a child or other issue of the testator, to whom any real or per- 
sonal estate shall be devised or bequeathed for any estate or interest not determin- 
able at or before the death of such person, shall die in the lifetime of the testa- 
tor, leaving issue, and any such issue of such person shall be living at the 
death of the testator, such devise or bequest shall not lapse, but shall take effect 
and vest a title to such estate in the issue surviving, if there be any, in the same 

manner, proportions and estates as if the death of such person had happened 
immediately after the death of the testator, unless a contrary intention shall 
appear by the will. 

Rey., s. 3144; Code, s. 2144; 1868-9, c. 113, s. 61. 

This applies only to devises or legacies to child or other issue of the testator: Howell v. 
Mehegan, 174-64. 

Devise to a child who died before testator does not lapse, but by force of statute goes to 
issue of such deceased child: Cox.v. Ward, 107-507—but this does not have reference to devises 
to children not in esse, Lindsay v. Pleasants, 39-320. 

This statute is not intended for the benefit of creditors of such deceased parent: Smith v. 
Smith, 58-305. 

Legacy to grandchild, who died before will was made, is void: Scales v. Scales, 59-163. 

Section referred to in Buchanan v. Buchanan, 99-317; Gordon v. Pendleton, 84-100; White- 
head v. Thompson, 79-453; Lefler v. Rowland, 62-143; Williamson v. Williamson, 57-282; 
Hester v. Hester, 37-320. 


4169. After-born children share in testator’s estate. Children born after the 
making of the parent’s will, and whose parent shall die without making any 
provision for them, shall be entitled to such share and proportion of the parent’s 
estate as if he or she had died intestate, and the rights of any such after-born 
child shall be a lien on every part of the parent’s estate, until his several share 
thereof is set apart in the manner prescribed in this chapter. 

Zev., s. 3145; Code, s. 2145; 1868-9, c. 113, s. 62. 

Applies only when after-born child has not been provided for through inadvertence or mis- 
take. Does not control provision parent should make: Flanner y. Flanner, 160-126. Does not 
apply if omission was intentional or provision made ultra: Ibid. 

A will expressly excluding the children of testator born after the execution thereof makes 
a ‘‘provision’’ for them under section, and such children do not share in estate as though testa- 
tor had died intestate: Thomason y. Julian, 133-309. 

Where, by will of their father, two children in esse were to take upon a contingency which 
failed to occur, a posthumous child, who was to share equally with them, will be precluded 
also: Clark v. Benton, 124-200. 
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Where it can be gathered from the will that it was intention of testator that a posthumous 
child should share equally with his two children, in esse, court will effectuate his intention: 
Tbid. 

Devise to children of S., share and share alike, to each and every of them; devisees take per 
capita with child of S. born after testator’s death: Culp v. Lee, 109-675; see Coggins v. Flythe, 
113-102. 

Section merely referred to in Johnson vy. Chapman, 45-213; Windley v. Gaylord, 52-55. 


4170. Administrator c. t. a. must observe will. In all cases where letters of 
administration with the will annexed are granted, the will of the testator must 
be observed and performed by the administrator with the will annexed, both in 
respect to real and personal property, and an administrator with the will annexed 
has all the rights and powers, and is subject to the same duties, as if he had been 
named executor in the will. 

Rey., s. 3146; Code, s. 2168; C. C. P., s. 455. 


See chapter Administration, section 22. 

An administrator cum testamento annexo can execute any power conferred by will on execu- 
tor therein named: Council v. Averett, 95-131. 

An administrator d. b. n., c. t. a., although required to execute will, does not stand on same 
footing in all respects as an executor, as his authority is derived from the law and not from 
the will, and he cannot sue in another jurisdiction to recover assets of estate: Grant v. Reese, 
94-720, 

Administrator c. t. a.’s duties as trustee: Clark v. Peebles, 120-31; Smathers v. Moody, 112- 
791; Saunders v. Saunders, 108-327; Creech v. Grainger, 106-213; Gay v. Grant, 101-206; 
Vaughan y. Farmer, 90-612; Hester v. Hester, 37-330; Jones v. Jones, 17-387. 

Administration c. t. a. was granted upon a will proven in common form; a subsequent con- 
test in regard to the will does not necessarily annul the letters of administration: Floyd vy. 
Herring, 64-409—but it suspends the action of such administrator pending contest: Syme v. 
Broughton, 86-153. 

Injunction lies to prevent administrator from selling land for assets where validity of will 
in controversy: Galbreath v. Everett, 84-546. 

Section referred to in Grant v. Reese, 94-731. 
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ART. 1. 


4171. 
4172. 
4173. 
4174. 


ART. 2. 


4175. 
4176. 
41TT. 


ARIES, 


4178. 
4179. 
4180, 


ART. 4. 


4181. 
4182. 
4183. 
4184. 


CHAPTER 82 


CRIMES AND PUNISHMENTS 


SUBCHAPTER 1. GENERAL PROVISIONS 


FELONIES AND MISDEMEANORS. 


Felonies and misdemeanors defined. 

Punishment of felonies. 

Punishment of misdemeanors. 

Violation of town ordinance misdemeanor ; punishment. 


PRINCIPALS AND ACCESSORIES. 


Accessories before the fact; trial and punishment. 
Punishment of accessories before the fact. 
Accessories after the fact; trial and punishment. 


SUBCHAPTER 2. OFFENSES AGAINST THE STATE 


REBELLION. 


Rebellion against the state. 
Conspiring to rebel against the state. 
Secret political and military organizations forbidden. 


COUNTERFEITING AND ISSUING MONETARY SUBSTITUTES. 


Counterfeiting coin and uttering coin that is counterfeit. 
Possessing tools for counterfeiting. 

Issuing substitutes for money without authority. 
Receiving or passing unauthorized substitutes for money. 


SUBCHAPTER 38. OFFENSES AGAINST THE ELECTIVE FRANCHISE 


~ 


ART, 5. 


4185. 
4186. 
4187. 


ART. 6. 


4188. 
4189. 
4190. 
4191. 
4192, 
4193. 
4194. 
4195. 
4196. 
4197. 
4198. 
4199, 


ART. 7. 


4200. 
4201. 
4202. 
4203. 


CORRUPT PRACTICES AT ELECTIONS. 


Certain acts declared misdemeanors. 
Certain acts declared felonies. 
Persons pardoned compellable to testify. 


OTHER OFFENSES AGAINST THE ELECTIVE FRANCHISE. 


Disposing of liquor at or near polling places. 

Voting of felons at elections, 

Corrupt taking of oath by voter. 

False oath by voter in registering. 

Voting illegally at elections; fraudulent entries by registrars and clerks. 
Willful failure of returning officer to discharge duty. 
Willful failure of registration officer to discharge duty. 
Making false returns or tampering with poll books. 
Refusing to furnish copy of election returns. 

Failing to furnish poll-tax list. 

Failing to give or falsely dating poll-tax receipt. 

Using funds of insurance companies for political purposes. 


SUBCHAPTER 4. OFFENSES AGAINST THE PERSON 


HOMICIDE. 

Murder in the first and the second degree defined ; punishment. 

Punishment for manslaughter. | 
Punishment for second offense of manslaughter. | 
Killing adversary in duel; aiders and abettors declared accessories. 
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ArT. 8. 
4204. 
42005. 
4206. 
4207. 
4208. 

209. 


ARTs: 
4210. 
4211. 
4212. 
42138. 
4214. 
4215. 
4216. 


ArT. 10. 
4217. 
4218. 
4219, 
4220. 


ArT, 11. 


4221. 
4222, 
4223. 
4224. 
4225. 


ART. 12; 
4226. 
4227. 

228. 


ART. 13. 
4229, 
4230. 
4231. 


ArT. 14. 
4232. 
4233. 
4234, 
4235. 
4236. 
4237. 


ArT. 15. 
4238. 
4239. 
4240. 
4241. 
4242. 
4243, 
4244, 
4245, 
4246. 
4247. 
4248, 

108 


CRIMES AND PUNISHMENTS Ch. 82 


RAPE AND KINDRED OFFENSES. 

Punishment for rape. 

Punishment for assault with intent to commit rape. 

Emission not necessary to constitute rape and buggery. 

Obtaining carnal knowledge of married woman by personating husband. 
Attempted carnal knowledge of married woman by personating husband. 
Obtaining carnal knowledge of virtuous girls between twelve and fourteen years 


old, 


ASSAULTS. 

Malicious castration. 

Castration or other maiming without malice aforethought. 
Malicious maiming. 

Maliciously assaulting in a secret manner. 

Assault with deadly weapon with intent to kill resulting in injury. 
Punishment for assault. 

Assaulting by pointing gun. 


HAZING. 

Hazing; definition and punishment. 

Expulsion from school; duty of faculty to expel. 

Certain persons and schools excepted ; copy of two preceding sections to be posted, 

Witnesses in hazing trials; no indictment to be founded on self-criminating testi- 
mony. 


KIDNAPPING AND ABDUCTION. 

Punishment for kidnapping. 

Enticing minors out of the state for the purpose of employment. 
Abduction of children. 

Conspiring to abduct children. 

Abduction of married women. 


ABORTION AND KINDRED OFFENSES. 

Using drugs or instruments to destroy unborn child. 

Using drugs or instruments to produce miscarriage or injure pregnant woman. 
Concealing birth of child. 


LIBEL AND SLANDER. 

Communicating libelous matter to newspapers. 
Slandering innocent women. 

Derogatory statements about banks. 


SUBCHAPTER 5. OFFENSHS AGAINST THE HABITATION 
AND OTHER BUILDINGS 


BURGLARY AND OTHER HOUSEBREAKINGS. 


First and second degree burglary. 

Punishment for burglary. 

Breaking out of dwelling-house burglary. 

Breaking into or entering houses otherwise than burglariously. 
Preparation to commit burglary or other housebreakings. 
Breaking into or entering railroad cars. 


ARSON AND OTHER BURNINGS. 


Punishment for arson. 

Burning of certain public and other corporate buildings, 

Setting fire to schoolhouses. 

Burning or attempting to burn certain bridges and buildings. 
Setting fire to churches and certain other buildings. 

Burning of boats and barges. 

Burning of gin-houses, tobacco houses and stables. 

Fraudulently setting fire to dwelling-houses. 

Attempting to burn dwelling-houses and certain other buildings. 
Failure of owner of property to comply with orders of public authorities, 
Failure of officers to investigate incendiary fires. 
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ART. 16. 
4249, 
4250. 
4251. 


4252. 
4253. 

254, 
4255. 
4256. 
4257. 
4258. 
4259. 
4260. 
4261. 
4262. 
4263. 
4264. 
4265. 


ABT: 17. 


4266. 
4267. 


ART. 18. 


4268, 
4269. 
4270. 
4271. 
4272. 
4273. 
4274. 
4275. 
4276. 
ArT. 19. 
4277. 
4278. 
4279. 
4280. 
4281. 
4282. 


4283. 
4284. 
4285. 
4286. 


ArT. 20. 
4287. 
4288, 
4289. 
4290. 
4291. 
4292. 


ART, 21. 
4293. 
4294, 
4295. 
4296. 
4297. 
4298. 
4299. 


CRIMES AND PUNISHMENTS Ch. 82 


SUBCHAPTER 6. OFFENSES AGAINST PROPERTY 


LARCENY. 


Distinction between grand and petit larceny abolished. 

Receiving stolen goods. 

Larceny of property, or the receiving of stolen goods, not exceeding twenty 
dollars in value. 

Jurisdiction of the superior courts in cases of larceny and receiving stolen goods. 

Larceny by servants and other employees. 

Larceny of choses in action. 

Larceny, mutilation and destruction of public records and papers. 

Larceny, concealment or destruction of wills. 

Larceny of ungathered crops. 

Larceny of ginseng. 

Larceny of wood and other property from land. 

Larceny of horses and mules. 

Taking horses or mules for temporary purpose. 

Taking of automobiles and electric vehicles for temporary purpose. 

Larceny of taxed dogs; misdemeanor. 

Pursuing or injuring livestock with intent to steal. 

Local: Killing unmarked livestock with felonious intent. 


TRAIN ROBBERY. 


Train robbery. 
Attempted train robbery. 


EMBEZZLEMENT. 


Hmbezzlement of property received by virtue of office or employment. 
Hmbezzlement of state property by public officers and employees. 
Hmbezzlement of funds by public officers and trustees. 

Embezzlement by treasurers of charitable and religious organizations. 
Embezzlement by officers of railroad companies. 

Conspiring with officers of railroad companies to embezzle. 
Embezzlement by insurance agents and brokers. 

Embezzlement by surviving partner. 

Embezzlement by tax officers. 


FALSE PRETENSES AND CHEATS. 


Obtaining property by false tokens and other false pretenses. 

Obtaining signatures or property by false pretenses, 

Obtaining property by false representation of pedigree of animals. 

Obtaining certificate of registration of animals by false representations. 

Obtaining advances under promise to work and pay for same. 

Obtaining advances under written promise to pay therefor out of designated 
property. 

Obtaining property in return for worthless check, draft or order. 

Obtaining entertainment at hotels and boarding-houses without paying therefor. 

Obtaining wearing apparel on approval. 

Obtaining money on false representation of physical defect. 


FRAUDS. 
Fraudulent disposal of mortgaged property. 
Secreting property to hinder enforcement of lien. 
Fraudulent entry of horses at fairs. 
Fraudulent and deceptive advertising. 
Blackmailing. 
Fraudulent removal of manufacturer’s serial number from automobiles. 


FORGERY. 


Forgery of bank-notes, checks and other securities. 

Uttering forged paper. 

Selling of certain forged securities. 

Forgery of deeds, wills and certain other instruments. 

Forging names to petitions and uttering forged petitions. 

Forging certiticates of corporate stock and uttering forged certificates, 
Forgery of bank-notes and other instruments by connecting genuine parts. 


1714 
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4300. 
4301. 
4302. 
4303. 
4304. 


4305. 
4306. 
4307. 
4308. 
4309. 
4310. 


4311. 
4312. 


4313. 
4314. 
4315. 


4316. 


4317. 


4318. 
4319. 


4320. 


4321. 
4322. 
4323. 
4324. 
4325. 
4326. 


4327. 
4328, 
4329. 
4330. 


ART. 23. 
4331. 
4332. 
4338. 
4334. 
4335. 


CRIMES AND PUNISHMENTS Ch. 82 


SUBCHAPTER 7. CRIMINAL TRESPASS 


TRESPASSES TO LAND AND FIXTURES. 


Forcible entry and detainer. 

Malicious injury to real property. 

Trespass on public lands. 

Disorderly conduct in and injuries to public buildings. 

Local: Erecting artificial islands and lumps in public waters. 

Trespass on land after being forbidden; license to look for estrays. 

Cutting, injuring or removing another’s timber. 

Local: Cutting, felling or removing another’s timber. 

Local: Purchasing timber unlawfully removed from another’s land. 

Setting fire to grass and brush lands and woodlands. 

Local: Willfully or negligently setting fire to woods and fields. 

Setting fire to woodlands and grass lands with camp fires. 

Certain fires to be guarded by watchman. 

Burning or otherwise destroying crops in the field. 

Local: Removing dog-tongue and certain other products from another’s land. 

Injuries to dams and water channels of mills and factories. 

Taking unlawful possession of another’s house. 

Injuring houses, churches, fences and walls. 

Injuring bridges, 

Removing, altering or defacing landmarks. 

Removing or defacing monuments and tombstones. 

Removing enclosures of graveyards. 

Disturbing graves. 

Interfering with gas, electric and steam appliances. 

Injuring fixtures and other property of gas companies; civil liability. 

Tampering with engines and boilers. 

Injuring wires and other fixtures of telephone, telegraph and electric-power 
companies. 

Making unauthorized connections with telephone and telegraph wires. 

Injuring fixtures and other property of electric-power companies. 

Felling trees on telephone and electric-power wires. 

Interfering with telephone lines. 


TRESPASSES TO PERSONAL PROPERTY. 
Malicious injury to personal property. 
Malicious removal of packing from railway coaches and other rolling stock. 
Removing boats or their fixtures and appliances. 
Injuring livestock not inclosed by lawful fence. 
Taking away or injuring exhibits at fairs. 


SUBCHAPTER 8. OFFENSES AGAINST PUBLIC MORALITY AND DECENCY 


ART. 24. 
4336. 
4337. 

338. 
4339. 
4340. 
4341. 


4342. 
4343. 
4344. 
4345. 


4346. 
4347. 


4348, 
4349. 
4350. 
4351. 


OFFENSES AGAINST PUBLIC MORALITY AND DECENCY. 


Crime against nature. 

Incest between certain near relatives. 

Incest between uncle and niece and nephew and aunt. 

Seduction. 

Miscegenation. 

Issuing license for marriage between white person and negro; performing mar- 
riage ceremony. 

Bigamy. 

Fornication and adultery. 

Inducing female persons to enter hotels or boarding-houses for immoral purposes. 

Opposite sexes occupying same bedroom at hotels for immoral purposes; falsely 
registering as husband and wife. 

Permitting unmarried female under eighteen in houses of prostitution. 

Certain evidence relative to keeping disorderly houses admissible; keepers of 
such houses defined. 

Obscene literature, indecent exposures and lewd dances. 

Cutting or painting obscene words or pictures near public places. 

Using profane or indecent language on passenger trains. 

Using profane or indecent language to female telephone operators. 
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4352. 
4553. 
4354. 
4355. 
4356. 


ArT. 25, 


4357. 
4358. 
4359. 
4360. 
4361. 
4362. 
43638. 


ArT, 26. 


4364. 
4365. 
4366. 
4367. 
4368. 
4369. 
4370. 
4371. 


ART. 27. 
4372. 
4373. 
4374. 
4375. 


ART. 28. 


4376. 
4377. 
4378. 
4379. 
4380. 
4381. 


ArT. 29. 


4382. 
4383. 
4384. 
4385. 
4386. 
4387. 
4388. 
4389. 
4390. 


4391. 
4392. 
4393. 
4394. 
4395. 
4396. 
4397. 
4398, 
4399. 


ArT. 30. 


4400. 
4401. 
4402. 


CRIMES AND PUNISHMENTS Ch. 82 


Local: Using profane or indecent language on public highways. 
Lewd women within three miles of colleges and boarding-schools. 
Obstructing way to places of public worship. 

Disturbing religious assembly by certain exhibitions. 
Permitting stone-horses and stone-mules to run at large. 


PROSTITUTION. 


Definition of terms. 

Unlawful acts. 

Prosecution ; in what courts. 

Reputation and prior conviction admissible as evidence. 
Degrees of guilt. ‘ 

Punishment; probation; parole. 

Constitutionality. 


SUBCHAPTER 9. OFFENSES AGAINST PUBLIC JUSTICE 


PERJURY. 


Punishment for perjury. 

Subornation of perjury. 

Perjury before legislative committees. 

Perjury in court-martial proceedings. 

False oath to insurance statement. 

False oath to procure benefit of insurance policy or certificate. 
False oath to statement required of fraternal benefit societies. 
False oath to certificate of mutual fire insurance company. 


BRIBERY. 


Bribery of officials, 
Offering bribes. 
Bribery of legislators. 
Bribery of jurors. 


OBSTRUCTING JUSTICE. 


Breaking or entering jails with intent to injure prisoners. 

Refusal of witness to appear or to testify in investigations of lynchings. 
Resisting officers. 

Failing to aid police officers. 

Intimidating or interfering with jurors and witnesses, 

Failing to attend as witness before legislative committees. 


Misconpuct IN PUBLIC OFFICE. : 


Buying and selling offices. 

Acting as officer before qualifying as such. 

Willfully failing to discharge duties. 

Failing to make reports and discharge other duties. 

Swearing falsely to official reports. 

Making of false report by bank examiners; accepting bribes. 

Director of public trust contracting for his own benefit, 

Speculating in claims against towns, cities and the state. 

Acting as agent for those furnishing supplies for schools and other state institu- 
tions. 

Buying school supplies from interested officer. 

Selling bonds without giving proper notice. 

Allowing prisoners to escape; burden of proof. 

Solicitor to prosecute officer for escape. 

Disposing of public documents or refusing to deliver them over to successor. 

Failing to return process or making false return. 

Failing to surrender tax list for inspection and correction. 

Failing to file report of fines. 

Failure of ex-justice of the peace to turn over books and papers. 


MISCONDUCT IN PRIVATE OFFICE. 


Failure of certain railroad officers to account with successors. 
Malfeasance of bank officers and agents. 
Making false entries in banking accounts; misrepresenting assets and liabilities 
of banks. 
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ArT. 31. Prison BREACH AND PRISONERS. 


4408. Escape of hired prisoners from custody. 

4404, Prison breach and escape. 

4405. Permitting escape of or maltreating hired convicts; 

4406. Conveying messages and weapons to convicts and other prisoners. 
4407. Injury to prisoner by jailer. 

4408. Confining prisoners in improper apartments. 

4409. Requiring female prisoners to work in chain-gang. 


SUBCHAPTER 10. OFFENSES AGAINST THE PUBLIC PHACH 


ArT, 32. OFFENSES AGAINST THE PUBLIC PEACE. 


4410. Carrying concealed weapons. 

4411. Sending, accepting or bearing challenges to fight duels. 

4412. Engaging in and betting on prize fights. 

4413, Disturbing picnics, entertainments and other meetings, 

4414, Disturbing schools and scientific and temperance meetings; injuring property 
of schools and temperance societies. 

4415. Disturbing religious congregations. 

4416. Detectives going armed in a body. 


SUBCHAPTER 11. OFFENSES AGAINST THE PUBLIC SAFETY 


ART. 33. OFFENSES AGAINST THE PuBLIC SAFETY. 


4417. Maliciously injuring property of railroads and other carriers; causing death or 
other physical injury thereby. 

4418. Injuring without malice property of railroads and other carriers; causing death 
or other physical injury thereby. 

4419. Shooting or throwing at trains or passengers. 

4420. Operating trains and street cars while intoxicated. 

4421. Displaying false lights on seashore, 

4422, Local: Building unguarded barbed-wire fences along public highways. 

4423. Exploding dynamite cartridges and bombs. 

4424. Storing explosives near causeway on Eagle’s island. 

4425. Keeping for sale or selling explosives without a license. 

4426. Failing to enclose marl beds. 


SUBCHAPTER 12. GENERAL POLICE REGULATIONS 


Art. 34. LOTTERIES AND GAMING. 
4497, Advertising lotteries. 
4428. Dealing in lotteries. 
4429. Selling lottery tickets and acting as agent for lotteries, 


4430. Gambling. 
4431. Allowing gambling in houses of public entertainment; duty of police officers; 
penalty. 


4432. Gambling with faro-banks and tables. 

4433. Keeping gaming tables or betting thereat. 

4434. Allowing gaming tables on premises. 

4435. Gaming tables to be destroyed by justices and police officers. 
4436. Property exhibited by gamblers to be seized; disposition of same. 
4437. Opposing destruction of gaming tables and seizure of property. 


ART. 35. PROTECTION OF MINORS, 


4438. Selling cigarettes to minors. 

4489. Aiding minors in procuring cigarettes; duty of police officers. 

4440. Selling or giving weapons to minors. 

4441. Permitting young children to use dangerous firearms. 

4442. Permitting minors to enter barrooms, billiard rooms and bowling alleys. 
4443. Iexposing children to fire. 

4444. Marrying female under fourteen years old. 

4445. Separating child under six months old from mother. 

4446. Failing to pay minors for doing certain work, 


alrales 


ArT. 36. 


4447, 
4448, 
4449, 
4450. 


ART. 37. 


4451. 
4452. 
4453. 
4454, 
4455. 
4456. 


ART. 38. 


4457. 
4458. 


ART. 39. 


4459. 
4460. 


4461, 
4462. 
4463. 
4464, 


ArT. 40. 


4465. 
4466. 
4467. 
4468. 


ArT, 41. 


4469. 
4470. 
4471. 
4472. 
4473. 
4474, 
4475. 
4476. 


4477 


4482. 


ArT. 43. 


4483. 
4484. 
4485. 
4486. 


ArT. 44. 


4487. 
4488. 
4489. 
4490. 
4491. 
4492. 
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PROTECTION OF THE F‘AMILY. 


Abandonment of family by husband. 

Evidence that abandonment was willful. 

Order of support from husband’s property or earnings. 
Failure of husband to provide adequate support for family. 


INTOXICATING LIQUORS. 


Adulteration of liquors. 

Selling recipe for adulterating liquors. 

Manufacturing or selling poisonous liquors. 

Selling or giving away liquor near political speaking. 

Giving intoxicants to unmarried minors under seventeen years old. 

Selling or giving intoxicants to unmarried minors by dealers; liability for ex- 
emplary damages. 


PUBLIC DRUNKENNESS. 


Public drinking on railway passenger cars; copy of section to be posted. 
Local: Public drunkenness. 


VAGRANTS AND TRAMPS. 


Persons classed as vagrants. 

Police officers to furnish list of disorderly houses; inmates competent and com- 
pellable to testify. 

Tramp defined and punishment provided ; certain persons excepted. 

Trespassing and the carrying of dangerous weapons by tramps. 

Malicious injuries by tramps to persons and property. 

Arrest of tramps by persons who are not officers. 


REGULATION OF SALES. 


Selling or offering for sale meat of diseased animals. 
Unauthorized dealing in railroad tickets. 

Sale of cotton at night under certain conditions. 

Local: Sale of corn at night in less than five-bushel lots. 


REGULATION OF WMPLOYER AND HMPLOYEE. 


Enticing servant to leave master. 

Local: Hiring servant who has Huta eeuity left employer. 

Enticing seamen from vessel. 

Secreting or harboring of deserting seamen. 

Search warrants for deserting seamen. 

Appeals in cases of deserting seamen regulated. 

Influencing agents and servants in violating duties owed employers. 

Witness required to give self-criminating evidence; no suit or prosecution to be 
founded thereon. 


. Blacklisting employees. 
4478. 
4479. 


ArT, 42. 


4480. 
4481. 


Conspiring to blacklist employees. 
Issuing nontransferable script to laborers. 


REGULATION OF LANDLORD AND TENANT. 


Local: Violation of certain contracts between landlord and tenant. 

Local: Tenant neglecting crop; landlord failing to make advances; harboring 
or employing delinquent tenant. 

Local: ‘Tenant violating contract not to rent land from others. 


CRUELTY TO ANIMALS. 


Cruelty to animals; construction of section. 
Instigating or promoting cruelty to animals. 
Bear-baiting, cock-fighting and similar amusements. 
Conveying animals in a cruel manner. 


ANIMAL DISEASES. 


Selling, using, or exposing diseased animals. 

Disposal of carcasses of animals. 

Animals affected with gianders to be killed. 

Hogs affected with cholera to be segregated and confined. 
Shipping hogs from cholera-infected territory. 

Distributing, selling, or using hog-cholera virus without permission. 
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ArT, 45. PROTECTION OF LIVESTOCK RUNNING AT LARGE. 


4493. Failing to show hide and ears of livestock killed while running at large. 
4494. Molesting or injuring livestock. 

4495. Altering the brands of and misbranding another’s livestock. 

4496. Placing poisonous shrubs and vegetables in public places. 


Art, 46. PROTECTION OF LETTERS, TELEGRAMS, AND TELEPHONE MESSAGES. 
4497. Wrongfully obtaining or divulging knowledge of telephonic messages. 
4498. Violating privacy of telegraphic messages; failure to transmit and deliver same 
promptly. 
4499. Unauthorized opening, reading, or publishing of sealed letters and telegrams. 


Art. 47. MISCELLANEOUS POLICE REGULATIONS. 


4500. Desecration of state and national flags. 

4501, Pollution of water or lands used for dairy purposes. 

4502. Cutting timber on town watershed without disposing of boughs and débris; mis- 
demeanor. 

4503. Injuring notices and advertisements. 

4504. Defacing or destroying public notices and advertisements. 

4505. Erecting signals and notices in imitation of those of railroads. 

4506. Operating automobile while intoxicated. 

4507. Sale of jamaica ginger. 

4508. Furnishing intoxicants, poisons, or firearms to inmates of charitable and penal 
institutions. . 

4509. Usurious loans on household and kitchen furniture. 

4510. Digging ginseng on another’s land during certain months. 

4511. Shooting rifles across Currituck sound and waters of Dare county. 


SUBCHAPTER 1. GENERAL PROVISIONS 


Art. 1. Frtonrges anp MispEMEANORS 


4171. Felonies and misdemeanors defined. A felony is a crime which is or may 
be punishable by either death or imprisonment in the state’s prison. Any other 
crime is a misdemeanor. 

RE Sh Bik TUS. @. 2X05), Sook, 


Felonies and misdemeanors distinguished: Jones v. Brinkley, 174-23. The punishment which 
may be imposed fixes the nature of the crime, whether felony or misdemeanor: State v. Hyman, 
164-411. Prior to this statute the line between felonies and misdemeanors was not clearly 
drawn: State v. Holder, 153-606. 

Indictments for offenses made felonies by this section must state that offenses were com- 
mitted ‘‘feloniously’’: State v. Taylor, 131-711; State v. Shaw, 117-764; State v. Caldwell, 
112-854; State v. Wilson, 116-979; State v. Bryan, 112-848; State v. Skidmore, 109-795. 

Section held constitutional: State v. Lytle, 138-738. Section merely cited in State vy. Shine, 
149-480; State v. Lewis, 142-630; State v. Frisbee, 142-674. 


4172. Punishment of felonies. Every person who shall be convicted of any 
felony for which no specific punishment is prescribed by statute shall be im- 
prisoned in the county jail or state prison not exceeding two years, or be fined, 
in the discretion of the court, or if the offense be infamous, the person offending 
shall be imprisoned in the county jail or state prison not less than four months 
nor more than ten years, or be fined. 

IVEVeSaro2oe- COGE Ss LOG. Gr Ch ots. ik 


See generally: State v. Rippey, 127-516. Section merely cited in In re Holley, 154-163; 
State v. Mathis, 109-816; State v. Powell, 94-920; State v. Driver, 78-426. 


4173. Punishment of misdemeanors. All misdemeanors, where a specific pun- 
ishment is not prescribed shall be punished as misdemeanors at common law; 
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but if the offense be infamous, or done in secrecy and malice, or with deceit and 

intent to defraud, the offender shall be punished by imprisonment in the county 

jail for not less than four months nor more than ten years, or shall be fined. 
Rey., s. 3293; Code, s. 1097; R. C., ¢ 34, s. 120: 


See generally: State v. Mallett, 125-718; State v. Powell, 94-920; State v. McNeill, 75-15; 
In re Schenck, 74-607. 

Punishment by imprisonment in the penitentiary cannot be imposed at common law: State 
v. Smith, 174-804; State v. MeNeill, 75-15. For punishment for misdemeanors at common 
law, see State v. Manly, 95-661; State v. Powell, 94-920; State v. Jackson, 82-565; State v. 
MeNeill, 75-15. As to excessive punishment of misdemeanors at common law, see State v. 
Miller, 94-904; State v. Perkins, 82-682; State v. Pettie, 80-367; State v. Driver, 78-423; 
State vy. Miler foster 

Where statute makes commission of an act ‘‘unlawful’’ and specifies no mode of proceeding, 
violation of its provisions is a misdemeanor punishable by indictment at common law: State 
v. Bloodworth, 94-918; State v. Parker, 91-650; see, also, State v. Snuggs, 85-541. 

The word ‘‘or,’’ in criminal statutes, cannot be interpreted to mean ‘‘and’’ when the effect 
is to aggravate the offense or increase punishment: State v. Walters, 97-489. 

As to punishment for simple assault, see State v. Nash, 109-824—for tenant’s removing 
crops unlawfully, State v. Powell, 94-920—for fornication and adultery, State v. Manly, 95- 
661—for conspiracy to charge another with infanticide, State v. Jackson, 82-565—for assault 
and battery, State v. Driver, 78-423—for receiving stolen goods, State v. Brite, 73-26. 

Where punishment within court’s discretion it is not reviewable: State v. Woodlief, 172- 
885; State v. Miller, 94-904. 

Power of legislature to declare certain prenees misdemeanors: State v. Dunlop, 159-491; 
Jones v. Brinkley, 174-23. 

Where statute which person had violated was repealed before he was sentenced, no punish- 
ment can be imposed: State v. Perkins, 141-797; State v. Williams, 97-455; State v. Long, 
78-571; State v. Wise, 67-281, 66-120; State v. Nutt, 61-20; State v. Cress, 49-421; State v. 
Kent, 65-31i]—-and where penalty increased by statute it cannot be imposed where indictment 
concludes as at common law, State v. Lawrence, 81-522. 

Where no time of imprisonment is fixed by statute, two years is not excessive: State v. Far- 
rington, 141-844. 

Other cases of interest hereunder: State v. Hamby, 126-1066; State v. Wilson, 121-650; In 
re Griffin, 98-225; State v. Manly, 95-661; State v. Perkins, 82-681; State v. Bennett, 20-170; 
State v. Pugh, 3-55. 

Section cited in In re Holly, 154-163; State v. Rippey, 127-516; State v. Hall, 108-776; State 

r. Crumpler, 90-701; State v. Lawrence, 81-522; State v. sie 78-423; In re Schenck, 74- 
607: see, also, State v. Kent, 65-311. 


4174, Violation of town ordinance misdemeanor; punishment. If any person 
shall violate an ordinance of a city or town, he shall be guilty of a misdemeanor, 
and shall be fined not exceeding fifty dollars, or imprisoned not exceeding thirty 
days. 

Rey., s.. 3702; Code, s. 3820; 1871-2, c. 195, s. 2. 

Mayor or other chief officer has jurisdiction of violations of ordinances: State vy. Wilson, 
106-718; State v. Smith, 103-403. See section 2635. Justice of peace has concurrent juris- 
diction with mayor or other chief officer to try misdemeanors arising from violations of ordi- 
nances: State v. Wood, 94-855; State v. Cainan, 94-880. Superior court has no original juris- 
diction: State v. Threadgill, 76-17. 

Town ordinances are in subordination to public laws, and must give way to a general statute 
on the same subject: State v. Langston, 88-692; State v. Keith, 94-933; State v. McCoy, 116- 
1059. A town ordinance cannot make criminal or prescribe a punishment for acts which are 
indictable at common law or by statute: State v. Austin, 114-855; State v. Stevens, 114-873; 
State v. Taylor, 133-755. 

For this section to operate, the ordinance must be valid; and one which leaves the penalty 
in the discretion of the court is uncertain and void: State v. Irwin, 126-989; State v. Webber, 
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107-962; State v.'Rice, 97-422; State v. Worth, 95-615; State v. Cainan, 94-883; State v. 
Crenshaw, 94-877. The state must show a valid ordinance and its violation: State v. Prevo, 
178-740. 

Prior to this section there was no way of enforcing a town ordinance: School Directors v. 
Asheville, 137-509. 

A conviction under a town ordinance for disturbing the good order and quiet of the town 
by fighting is no bar to a prosecution by state for an assault: State v. Taylor, 133-755. 

This section gives the right to arrest for the violation of a city ordinance, but a clause in 
such ordinance authorizing the arrest for a violation thereof is void: State v. Harnhardt, 
107-789. 


WARRANT. Sufficiency of: State v. Merritt, 83-677. Insufficiency of: State v. Deaton, 
92-788. An averment which takes the case out of the jurisdiction of the mayor may be 
amended, where it appears from the allegations in the warrant and affidavit that such mayor 
has jurisdiction: State v. Wilson, 106-718. In an indictment for loud and boisterous swearing 
it is not necessary to set out the words used by the defendant: State y. Cainan, 94-880. Not 
necessary to set out ordinance in warrant, but a reference to it, so as to point it out with cer- 
tainty, is sufficient: Ibid. Compare Hendersonville v. MeMinn, 82-532; State v. Edens, 85- 
522. Since enactment of section 2673 it is not necessary to aver any authority to pass the ordi- 
nance alleged to have been violated: State v. Merritt, 83-677. See further annotations under 
section 2673, as to valid and invalid ordinances. 


Art. 2. Princtpats AND ACCESSORIES 


4175. Accessories before the fact; trial and punishment. If any person shall 
counsel, procure or command any other person to commit any felony, whether 
the same be a felony at common law or by virtue of any statute, the person so 
counseling, procuring or commanding shall be guilty of felony, and may be 
indicted and convicted, either as an accessory before the fact to the principal 
felony, together with the principal felon, or after the conviction of the principal 
felon; or he may be indicted and convicted of a substantive felony, whether the 
principal felon shall or shall not have been previously convicted, or shall or shall 
not be amenable to justice, and may be punished in the same manner as any acces- 
sory before the fact to the same felony, if convicted as an accessory, may be 
punished. The offense of the person so counseling, procuring or command- 
ing, howsoever indicted, may be inquired of, tried, determined and punished 
by any court which shall have jurisdiction to try the principal felon, in the 
same manner as if such offense had been committed at the same place as the 
principal felony or where the principal felony is triable, although such offense 
may have been committed at any place within or without the limits of the 
state. In case the principal felony shall have been committed within the 
body of any county, and the offense of counseling, procuring or commanding 
shall have been committed within the body of any other county, the last men- 
tioned offense may be inquired of, tried, determined, and punished in either of 
such counties: Provided, that no person who shall be once duly tried for any 
such offense, whether as an accessory before the fact or as for a substantive 
felony, shall be liable to be again indicted or tried for the same offense. 

Rey., 8. 8287 ; Code) s. 977; R. C., 'c. 34, s. 53; 1797, c. 485, s> 13 1852, «. 58: 

See generally: State v. McLean, 121-589; State v. Davis, 87-514; State v. Ives, 35-338; 
State v. Duncan, 28-236; State v. Smith, 24-402; State v. Chittem, 13-49. Difference between 
accessory before the fact and principal: State v. Jarrell, 141-722; State v. Fox, 94-928; State 
v. Cheek, 35-114; State v. Hardin, 19-407. Accessory before the fact defined: State v. Jones, 


176-702; State v. Barden, 12-518. Accessory before the fact may be convicted on an indict- 
ment for murder found against him as principal: State v. Bryson, 173-803, seemingly changing 
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the rule in State v. Dewer, 65-572. One who is present at the commission of a felony, and does 
not try to prevent it, does not partake of the guilt by his mere inactivity: State v. Hildreth, 
31-440. 

Meaning of the word ‘‘command’’: State v. Mann, 2-4. Act of 1797 construed in State v. 
Groff, 5-270. Principal and accessory may be indicted and tried together: State v. Register, 
133-746. Prior conviction of principal unnecessary, but where principal has been tried and 
acquitted it is left as at common law: State v. Jones, 101-719; State v. Ludwick, 61-404. 

When principal is not amenable to process of law, indictment must contain an averment to 
that effect: State v. Ives, 35-339; State v. Groff, 5-270. 

No accessories before the fact in larceny; all are principals: State v. Fox, 94-928; State v. 
Stroud, 95-626—and where indictment charges A with committing the theft and B with aiding 
and abetting, and the proof is the reverse, it is not a variance, State v. Fox, 94-928. 

Confession of principal not substantive evidence against accessory, but corroborative only: 
State v. McCall, 131-798; see State v. Duncan, 28-98. Whatever makes a man an accessory 
before the fact in felony will make him a principal in a misdemeanor: State v. Cheek, 35-114; 
State v. Barden, 12-518. Where parties indicted with others for barn-burning, they cannot be 
convicted as principals if evidence shows they were not present at the burning: State v. Dewer, 
65-572. Acquittal of principal as complete defense to indictment against accessory: State v. 
Jones, 101-719. One charged as principal in indictment for assault with intent to kill cannot 
be convicted as accessory: State v. Green, 119-899. Conviction as principal as evidence of 
accessory’s guilt, see State v. Duncan, 28-98; State v. McCall, 131-798; State v. Chittem, 13-49. 
What indictment against accessory must show: State v. Davis, 87-514. 

Where statute creates offense not existing at common law, and imposes a separate and dis- 
tinct punishment upon principal and his agent for violating it, principal cannot be held further 
liable as an accessory before the fact to act of agent violating provision of statute: State v. 
R. R., 145-495, 

Other cases of interest hereunder: State v. Reid, 178-745; State v. Stephens, 170-745; State 
v. Robertson, 166-356; State v. Turner, 143-641; State v. Jarrell, 141-722. Section cited in 
State v. Powell, 168-134. 


4176. Punishment of accessories before the fact. Any person who shall be con- 
victed as an accessory before the fact in either of the crimes of murder, arson, 
burglary or rape shall be imprisoned for life in the state’s prison. An acces- 
sory before the fact to the stealing of any horse, mare, gelding or mule, on being 
duly convicted thereof, shall be imprisoned in the state’s prison for not less than 
five nor more than twenty years, in the discretion of the court. Every accessory 
before the fact in any other felony shall be punished by imprisonment in the 
state prison or county jail for not more than ten years, or may be fined in the 
discretion of the court. 

Rey., s. 8290; Code, s. 980; 1868-9, c. 31, s. 2; 1874-5, ce. 212. 

When defendant was convicted of murder in second degree and sentenced to imprisonment 
for twenty years, he is not entitled to resentence as an accessory: State v. Bryson, 173-803. 


4177. Accessories after the fact; trial and punishment. If any person shall 
become an accessory after the fact to any felony, whether the same be a felony 
at common law or by virtue of any statute made, or to be made, such person shall 
be guilty of a felony, and may be indicted and convicted together with the prin- 
cipal felon, or after the conviction of the principal felon, or may be indicted and 
convicted for such felony whether the principal felon shall or shall not have been 
previously convicted, or shall or shall not be amenable to justice, and shall be 
punished by imprisonment in the state’s prison or county jail for not less than 
four months nor more than ten years, and may also be fined in the discretion of 
the court. The offense of such person may be inquired of, tried, determined and 
punished by any court which shall have jurisdiction of the principal felon, in 
the same manner as if the act, by reason whereof such person shall have become 


1722 


4178 CRIMES AND PUNISHMENTS—Arr. 3 Ch. 82 


an accessory, had been committed at the same place as the principal felony, 
although such act may have been committed without the limits of the state; and 
in ease the principal felony shall have been committed within the body of any 
county, and the act by reason whereof any person shall have become accessory 
shall have been committed within the body of any other county, the offense of 
such person guilty of a felony as aforesaid may be inquired of, tried, determined, 
and punished in either of said counties: Provided, that no person who shall be 
once duly tried for such felony shall be again indicted or tried for the same 
offense. 

Rey.,.s. 3289; Code, s. 978; R. C., c. 34, s. 54; 1797, c., 485, s. 1; 1852, c. 58. 

See generally: State v. Ives, 35-338; State v. Duncan, 28-98; State v. Smith, 24-402; State 
v. Chittem, 13-49. Section generally construed; form of indictment: State v. Winton, 61-196; 
State v. Beatty, 61-52; State v. Ives, 35-338; State v. Groff, 5-270. Evidence against acces- 
sory; record of conviction of principal: State v. Duncan, 28-98; State v. Chittem, 13-49. Hus- 
band of one charged as accessory is not competent witness in favor of one charged as principal: 
State v. Ludwick, 61-401. Petty larceny does not admit of an accessory, therefore receiver of 
stolen goods is no longer an accessory: State v. Tyler, 85-569. 

Rule that principal must be first tried and convicted before accessory has no application 
between two principals in first and second degrees: State v. Jarrell, 141-722. 

Misdemeanor in ‘‘first degree’’ and ‘‘second degree’’ in statute against prostitution, see 
section 4361. 


SUBCHAPTER 2. OFFENSES AGAINST THE STATE 


Art. 3. REBELLION 


4178. Rebellion against the state. If any person shall incite, set on foot, assist 
or engage in a rebellion or insurrection against the authority of the state of 
North Carolina or the laws thereof, or shall give aid or comfort thereto, every 
person so offending in any of the ways aforesaid shall be guilty of a felony, and, 
shall be punished by imprisonment in the state’s prison for not more than fifteen 
years and by a fine of not more than ten thousand dollars. 

Rey., s. 3487; Code, s. 1106; 1868, c. 60, s. 2; 1861, c. 18; 1866, c. 64; Const., Art. IV, s. 5. 


4179. Conspiring to rebel against the state. If two or more persons shall con- 
spire together to overthrow or put down, or to destroy by force, the government 
of North Carolina, or to levy war against the government of the state, or to 
oppose by force the authority of such government, or by force or threats to 
intimidate, or to prevent, hinder or delay the execution of any law of the state, 
or by force or fraud to seize or take possession of any firearms or other property 
of the state, against the will or contrary to the authority of such state, every 
person so offending in any of the ways aforesaid shall be guilty of a felony and 
shall be imprisoned not more than ten years in the state’s prison and be fined not 
exceeding five thousand dollars. 

Reyv., s. 3488; Code, s. 1107; 1868, c. 60, s. 1. 

Conspiracy generally: State v. Jackson, 82-565. 


4180. Secret political and military organizations forbidden. If any person, 
for the purpose of compassing or furthering any political object, or aiding the 
success of any political party or organization, or resisting the laws, shall join or 
‘In any way connect or unite himself with any oath-bound secret political or mili- 
tary organization, society or association of whatsoever name or character; or 
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shall form or organize or combine and agree with any other person or persons to 
form‘ or organize any such organization; or as a member of any secret political 
or military party or organization shall use, or agree to use, any certain signs or 
grips or passwords, or any disguise of the person or voice, or any disguise what- 
soever for the advancement of its object, and shall take or administer any extra- 
judicial oath or other secret, solemn pledge, or any like secret means; or if any 
two or more persons, for the purpose of compassing or furthering any political 
object, or aiding the success of any political party or organization, or cireumvent- 
ing the laws, shall secretly assemble, combine or agree together, and the more 
effectually to accomplish such purposes, or any of them, shall use any certain 
signs, or grips, or passwords, or any disguise of the person or voice, or other dis- 
guise whatsoever, or shall take or administer any extra-judicial oath or other secret, 
solemn pledge; or if any persons shall band together and assemble to muster, 
drill or practice any military evolutions except by virtue of the authority of an 
officer recognized by law, or of an instructor in institutions or schools in which 
such evolutions form a part of the course of instruction; or if any person shall 
knowingly permit any of the acts and things herein forbidden to be had, done or 
performed on his premises, or on any premises under his control; or if any per- 
son being a member of any such secret political or military organization shall not 
at once abandon the same and separate himself entirely therefrom, every person 
so offending shall be guilty of a misdemeanor, and shall be fined not less than 
ten nor more than two hundred dollars, or be imprisoned, or both, at the discre- 
tion of the court. 
Rev., s. 83489; Code, s. 1095; 1870-1, c. 183; 1868-9, c. 267; 1871-2, c. 143. 


Art. 4. CouNTERFEITING AND Issuina Monetary SUBSTITUTES 


4181. Counterfeiting coin and uttering coin that is counterfeit. If any person 
shall falsely make, forge or counterfeit, or cause or procure to be falsely made, 
forged or counterfeited, or willingly aid or assist in falsely making, forging 
or counterfeiting the resemblance or similitude or likeness of a Spanish milled 
dollar, or any coin of gold or silver which is in common use and received in the 
discharge of contracts by the citizens of the state; or shall pass, utter, publish or 
sell, or attempt to pass, utter, publish or sell, or bring into the state from any 
other place with intent to pass, utter, publish or sell as true, any such false, 
forged or counterfeited coin, knowing the same to be false, forged or counter- 
feited, with intent to defraud any person whatsoever, every person so offending 
shall be guilty of a felony, and shall be punished by imprisonment in the state’s 
prison or county jail for not less than four months nor more than ten years. 

Rey., Ss. 38422; Code, s. 10385; R. C., c 34, s. 64; 1811, c 814,'s. 3. 


4182. Possessing tools for counterfeiting. If any person shall have in his pos- 
session any instrument for the purpose of making any counterfeit similitude or 
likeness of a Spanish milled dollar, or other coin made of gold or silver which 
is In common use and received in discharge of contracts by the citizens of the 
state, and shall be duly convicted thereof, the person so offending shall be im- 
prisoned in the state’s prison or county jail not less than four months nor more 
than ten years, or be fined not more than five hundred dollars. 

Rey., s. 8428; Code, s. 1036; R. C., c. 34, s) 655 1811, ¢.'814) sy 4. 


Sufficiency of indictment: State v. Collins, 10-191. For other annotations on forgery gen- 
erally, see under section 4296. 1724 
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4183. Issuing substitutes for money without authority. If any person or cor- 
poration, unless the same be expressly allowed by law, shall issue any bill, due 
bill, order, ticket, certificate of deposit, promissory note or obligation, or any 
other kind of security, whatever may be its form or name, with the intent that 
the same shall circulate or pass as the representative of, or as a substitute for, 
money, he shall forfeit and pay for each offense the sum of fifty dollars; and if 
the offender be a corporation, it shall in addition forfeit its charter. Every per- 
son or corporation offending against this section, or aiding or assisting therein, 
shall be guilty of a misdemeanor. 

ReGVeEsao ta COdG Ss 24903 Lavoe Lobes Cu CalaG, Soo. 

Compare under act of 1816, ch. 900: State v. Humphreys, 19-555. 


4184. Receiving or passing unauthorized substitutes for money. If any person 
or corporation shall pass or receive, as the representative of, or as the substitute 
for, money, any bill, check, certificate, promissory note, or other security of the 
kind mentioned in the preceding section, whether the same be issued within or 
without the state, such person or corporation, and the officers and agents of such 
corporation aiding therein, who shall offend against this section shall for every 
such offense forfeit and pay five dollars, and shall be guilty of a misdemeanor. 

Rey., s. 3712; Code, s. 2494; 1895, c. 127; R. C., «. 36, s. 6. 

Section cited in State v. Bank of Fayetteville, 48-450. 


SUBCHAPTER 3. OFFENSES AGAINST THE ELECTIVE 
FRANCHISE 


Art. 5. Corrupr Practices at ELEcTIONS 


4185. Certain acts declared misdemeanors. Any person who shall in connection 
with any primary, special, general or other election in this state do any of the 
acts and things declared in this section to be unlawful shall be guilty of a mis- 
demeanor and, upon conviction, shall be fined or imprisoned, or both, in the dis- 
cretion of the court. It shall be unlawful— 


1. To fail as election officer to perform duties. For any person to fail as 
an officer or as a judge or registrar of election, or as a member of any election or 
canvassing board, to prepare the books, tickets and return blanks which it:is his 
duty under the law to prepare, or to distribute the same as required by law, 
or to make the returns, or to perform any other duty within the time and in 
the manner required by law. 

Rev., s. 396; 1901, c. 89, s. 46; 1913, c. 164, s. 1. 


2. To act as election officer after removal. For any person to continue, 
or attempt, to act as a judge or registrar of election, or as a member of any 
election board, after having been legally removed from such position, and after 
having been given notice of such removal. 

Rey., s. 3399; 1901, c. 89, s. 10; 1913, c. 164, s. 1. 


3. To interfere with elections and the duties of election officers. For any 
person to break up, or by force or violence to stay or interfere with, the holding 
of any election, to interfere with the possession of any ballot box, election 
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book, ticket or return sheet by those entitled to the possession of the same 
under the law, or to interfere in any manner with the performance of any duty 
imposed by law upon any election officer or member of any election or canvassing 
board. 

Rey., 8S. 38853 1901, c. 89; s. 51; 1913; c. 164, s. 1. 


4. To disturb election officers in the performance of their duties. For any 
person to be guilty of boisterous conduct so as to disturb any member of any 
election or canvassing board, or any judge or registrar of elections, in the per- 
formance of his duties as imposed by law. 

Rey., 8133855/1901,-c) 894s ..51 719135 cia'G4,, sau. 


5. To bet on elections. For any person to bet or wager any money or other 
thing of value on any election. 

Rev., s. 3384;.1901, c. 89, s. 55; 1918, c. 164, s. 1. 

Compare Bettis v. Reynolds, 34-344. 


6. To intimidate or oppress voters. For any person to directly or indirectly 
discharge or threaten to discharge from employment or otherwise intimidate or 
oppress any legally qualified voter on account of any vote such voter may cast, 
or consider casting, or intend to cast or not to cast, or which he may have failed 
to cast. . 

Rev., s. 8387; 1901, c. 89, s. 58; 19138, c. 164, s. 1. 


‘Turning one out of church because he voted a certain ticket is not within section: State v. 
Rogers, 128-576. Compare State v. Williams, 117-753. 


7. To make contributions toward campaigns without properly reporting 
_ same. For any person to spend or contribute directly or indirectly any money 
or other thing of value to aid in the campaign or election of any candidate for 
any office in a primary or in a general election, unless the same be reported 
immediately to such candidate, to the end that it may be included by him in the 
reports required of him by law, or unless such contribution be reported to the 
campaign committee of such candidate within the meaning of ‘‘campaign com- 
mittee’’ as herein defined. The term ‘‘campaign committee,’’ as used in this 
subsection, shall embrace only such committees as are designated by candidates 
for office before primary elections and reported to the secretary of state at least 
thirty days before any such primary election by those who are candidates for 
any office embracing a greater territory than a county, and reported to the clerk 
of the superior court in the county of the candidate at least thirty days prior to 
the primary election by those who are candidates for any office to be voted for 
only by the electors in a particular county or subdivision thereof. It shall be 
the duty of each candidate to receive from such campaign committee, and of 
each campaign committee of each candidate to give to the candidate appointing 
such committee, all the information they may have, and for such campaign com- 
mittee and candidate to embrace such information in the reports required of them 
by law, and it shall be unlawful for the candidate and the members of his cam- 
paign committee to fail to do so. 5 
1913, ¢. 164, s. 1. 


8. To faal before primary elections to report campaign receipts and dis- 
bursements. For any person who is a candidate or member of the campaign 
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committee to fail to report under oath, within the time required by law for the 
report from such candidate, the amount of money received in connection with 
or in aid of his campaign, the sources thereof, and for what purposes it has 
been applied. The report to be made by the campaign committee of any candi- 
date before the primary shall be made in duplicate, one copy thereof to be filed 
with the candidate and one copy to be filed with the officer to whom such ecandi- 
date is required to report, and shall be made within the time required for a 
report from such candidate. 
UO 1S er O47 eso ie 


9. To expend more than a certain sum for campaign purposes before pri- 
mary elections. or any person who is a candidate for any political office 
before a primary to expend or knowingly assent to or permit the expenditure of 
more than fifty per cent of what the annual salary of such person will be if 
elected to the office for which he is a candidate, except that a candidate for gov- 
ernor and a candidate for the United States senate may spend or allow others to 
spend a total amount, which shall not be greater than the annual salary would be 
if the candidate were elected to such office, and such candidate may lawfully pay 
in addition his transportation expenses and board and lodging bills while cam- 
paigning for such office. 

1913, ce. 164, s. 1. 


10. To fail before general elections to report campaign receipts and dis- 
bursements. For any person who is a member of any executive, managing or 
other committee of any political party for any county or subdivision of any 
county in the state, to fail to report to the clerk of the court of such county, not 
more than fifteen nor less than ten days before any general election, the amount 
of money received by such committee for campaign purposes, and within twenty 
days after the election to make a similar report of money received and from 
whom, and the purposes for which it was used, such report to be made under oath 
by the secretary or chairman of the committee who has full knowledge of all 
the details of the committee’s affairs; or for any chairman or secretary of such 
committee of a political party having a territory embracing more than one 
county to fail to make, within the time required by law, similar reports to the 
secretary of state. 

1913, c. 164, s. 1. 


11. To publish unsigned derogatory charges concerning candidates. For 
any person to publish in any newspaper or pamphlet, or otherwise, any charge 
derogatory to any candidate, or calculated to affect the candidate’s chances of 
election to office, unless such publication be signed by the party giving publicity 
to and being responsible for such charge. 

LOTS) e) 1645s. 


12. To circulate false derogatory charges concerning candidates. lor any 
person to publish or cause to be circulated derogatory reports with reference to 
any candidate, known by the person publishing or circulating such report to be 
false, when such report is calculated or intended to affect the chances of such 
candidate for such office. 

1913, c. 164, s. 1. 
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18. To promise political appointments in securing political support. For 
any person to give or promise, in return for political support or influence, any 
political appointment or. support for political office. 

1913, ¢.)164,.s. 4. 


4186. Certain acts declared felonies. Any person who shall in connection with 
any primary, special, general or other election in this state do any of the acts 
and things declared in this section to be unlawful shall be guilty of a felony, 
and upon conviction shall be imprisoned in the state’s prison not less than four 
months, or fined not less than one thousand dollars, or both, in the discretion 
of the court. It shall be unlawful— 

1. To register in more than one precinct or umpersonate other voters. For 
any person fraudulently to cause his name to be placed upon the registration 
books of more than one election precinct, or fraudulently to cause or procure his 
name, or that of any other person, to be placed upon the registration books in 
any precinct when such registration in that precinct does not qualify such 
person to vote legally therein, or to impersonate falsely another registered voter 
for the purpose of voting in the stead of such other voter. 

(EVA Ss1G090 5 LOOLW Cy OOM SOs OLS. CmilGte sr 2: 1 

Compare State v. Boyett, 32-336; State v. Pearson, 97-434. 


2. To buy and sell votes. For any person to give or promise or request or 
accept at any time before or after any such election any money, property or 
other thing of value whatever, in return for the vote of any elector. 

Rey., S&S. soco; 1901 cy 89s, 54; 1918) eriG4y sr 2: 


8. To make fraudulent entries and returns. For any person who is an 
election officer, a member of a canvassing or election board or other officer 
charged with any duty with respect to any election, knowingly to make any false 
or fraudulent entry on any election book, or any false or fraudulent return, or 
knowingly to make, or cause to be made, any false statement on any ticket, or to 
do any fraudulent act, or knowingly and fraudulently to omit to do any act or 
make any report legally required of such person. 

OTS Cae LGAs: 


4. To swear falsely in connection with elections. For any person know- 
ingly to swear falsely with respect to any matter pertaining to any such election. 
LOLI Cr G4 Sse. 


5. To qualify any one fraudulently as an elector. For any person falsely 
to make or present any exemption from poll tax, tax receipt, certificate or other 
paper to qualify any person fraudulently as an elector, or to attempt thereby to 
secure to any person the privilege of voting. 

Rey. S-.o4015: LOO en s9 is 13 19135 e4 1645 s.2: 


4187. Persons pardoned compellable to testify. Any person subpcenaed by the 
state to testify relative to any offense arising under the provisions of the two 
preceding sections shall be required to testify, but such person shall be immune 
from prosecution and shall be pardoned for any violation of law about which 
such person is so required to testify. 

LOTS Cor G4 Sos 
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Arr. 6. Orner Orrenses AGAINST THE ELECTIVE FRANCHISE 


4188. Disposing of liquor at or near polling places. If any person shall give 
away or shall sell any intoxicating liquor, except for medical purposes and upon 
the prescription of a practicing physician, at any place within five miles of the 
polling place, at any time within twelve hours next preceding or succeeding any 
public election, whether general, local or municipal, or during the holding 
thereof, he shall be guilty of a misdemeanor, and shall be fined not less than 
one hundred nor more than one thousand dollars. 

Rey:,s./ 3389); 1901, c. 89, s. 76:3 1905, ec. 531. 

General discussion of this and former statutes: State v. Edwards, 134-636. Indictment, 
sufficiency of: State v. Stamey, 71-202. 


4189. Voting of felons at elections. If any person convicted of a crime which 
excludes him from the right of suffrage shall vote at an election, without having 
been restored to the right of citizenship, he shall be guilty of a felony and pun- 
ished by a fine not exceeding one thousand dollars, or imprisoned in the state’s 
prison not exceeding two years, or both. 

Rey., s. 8388; 1901, c. 89, s. 71: 


4190. Corrupt taking of oath by voter. If any person shall corruptly take the 
oath prescribed for voters, he shall be guilty of perjury, and shall be fined not 
less than five hundred dollars nor more than one thousand dollars, and shall 
be imprisoned in the state’s prison not less than two nor more than five years. 

Rey., s. 8390; 1901, c. 89, s. 49. 

Cases under this section: State v. Fenner, 166-248; State v. Griffin, 175-767. 


4191. False oath of voter in registering. If any person shall knowingly regis- 
ter under the permanent registration law who is not qualified within the mean- 
ing of that law and article six, section four, of the constitution, or if any person 
shall knowingly take any false oath in registering under the same, he shall be 
guilty of a misdemeanor, and upon conviction shall be fined not more than one 
thousand dollars or imprisoned not more than five years. 

Rey., 8. 88925 1901, <c. 5505's. 12. 


4192. Voting illegally at elections; fraudulent entries by registrars and clerks. 
If any person shall, with intent to commit a fraud, register or vote at more than 
one box or more than one time, or shall induce another to do so, or if any person 
shall illegally vote at any election, he shall be guilty of a felony and shall be 
imprisoned in the state’s prison not less than six nor more than twelve months, 
or fined not less than one hundred nor more than five hundred dollars, at the 
discretion of the court. If any registrar of voters, or any clerk or copyist, shall 
make any entry or copy with intent to commit a fraud, he shall be guilty of 
a like offense. 

Rev., s. 3394; 1901, c. 89, s. 48. 

Where an illegal vote is voluntarily given, the unlawful purpose attaches prima facie to the 
act: State v. Hart, 51-389. 

A decision of the judges of election that a person is entitled to vote is no complete defense 
to an indictment for illegal voting, although such person, in fact, was not entitled to vote: 
State v. Pearson, 97-434. 

That the election was irregularly held is no defense to illegal voting: State v. Cohoon, 34- 
178. Compare State v. Boyett, 32-336. 
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4193. Willful failure of returning officer to discharge duty. If any chairman 
of the county board of elections, or other returning officer whatever, shall will- 
fully, or of malice, neglect to perform any duty, act, matter or thing required or 
directed in the time, manner and form in which such duty, act, matter or thing 
is required to be performed in relation to the election, and returns thereof, of 
the governor, representatives in congress, justices of the supreme court, judges 
of the superior court, solicitors, electors for president and vice president of 
the United States or other officers, the person so offending shall be guilty of a 
felony, and shall be fined not less than one thousand nor more than five thou- 
sand dollars, and be imprisoned not less than one nor more than three years. 

Reyv., s. 8391; 1901, c. 89, s. 47. 


4194, Willful failure of registration officer to discharge duty. If any officer 
charged with any duty under the permanent registration law willfully fails 
and neglects to perform the same, he shall be guilty of a misdemeanor, and upon 
conviction shall forfeit his office and be fined not more than one thousand dollars 
or imprisoned not more than five years. 

Rev., s. 838933 1901, ¢ 550, s. 11. 


4195. Making false returns or tampering with poll books. If any person shall 
make, certify, deliver or transmit a false return of an election held in this state, 
or make any erasure or alteration in the poll books, he shall be guilty of a 
felony and shall be imprisoned in the state’s prison not less than one year, and 
shall, in addition, forfeit and pay five hundred dollars, one-half to the use of the 
person who shall sue for the same and the other half to the use of the state. 

Rev., s. 33897; 1901, c. 89, s. 83. 


4196. Refusing to furnish copy of election returns. If any register of deeds or 
clerk of the superior court shall refuse to make and give to any person a duly 
certified copy of the returns of any election, or of a tabulated statement of any 
election, the returns of which are by law deposited in his office, upon the tender 
of the fees therefor, he shall be guilty of a misdemeanor, and upon conviction 
shall be dismissed from office and imprisoned for one year. 

Rey., s. 3898: 1901, ¢. 89, s. 83. a 


4197, Failing to furnish poll-tax list. If any sheriff or tax collector shall fail, 
between the first day of May and the tenth day of May of any year in which 
a general election occurs to certify to the clerk of the superior court of his county 
a list of all persons who have paid their poll tax for the previous year, he shall 
be guilty of a misdemeanor. 

Reyv., s. 3400; 1901, c. 89, s. 13. 


4198. Failing to give or falsely dating poll-tax receipt. If any tax collector 
or sheriff shall willfully fail to give a tax receipt to any person paying his poll 
tax, or shall falsely date any tax receipt or duplicate thereof, he shall be guilty 
of a misdemeanor, and shall be punished in the discretion of the court. 

Rey., s. 3402; 1901, c. 89, s. 13. 


4199. Using funds of insurance companies for political purposes. No insurance 
company or association, including fraternal beneficiary associations, doing busi- 
ness in this state shall, directly or indirectly, pay or use, or offer, consent or 
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agree to pay or use, any money or property for or in aid of any political party, 
committee or organization, or for or in aid of any corporation, joint-stock com- 
pany, or other association organized or maintained for political purposes, or for 
or in aid of any candidate for political office or for nomination for such office, 
or for any political purpose whatsoever, or for the reimbursement or indemnifica- 
tion of any person for money or property so used. <Any officer, director, stock- 
holder, attorney or agent of any corporation or association which violates any 
of the provisions of this section, who participates in, aids, abets, advises or con- 
sents to any such violation, and any person who solicits or knowingly receives 
any money or property in violation of this section, shall be guilty of a misde- 
meanor, and shall be punished by imprisonment for not more than one year and 
a fine of not more than one thousand dollars. Any officer aiding or abetting in 
any contribution made in violation of this section shall be liable to the company 
or association for the amount so contributed. The insurance commissioner may 
revoke the license of any company violating this section. No person shall be 
excused from attending and testifying, or producing any books, papers or other 
documents before any court or magistrate, upon any investigation, proceeding 
or trial for a violation of any of the provisions of this section, upon the ground or 
for the reason that the testimony or evidence, documentary or otherwise, required 
of him may tend to incriminate or degrade him; but no person shall be prose- 
cuted or subjected to any penalty or forfeiture for or on account of any trans- 
action, matter or thing concerning which he may so testify or produce evidence, 
documentary or otherwise, and no testimony so given or produced shall be used 
against him upon any criminal investigation or proceeding. 
TE Ores beat, 


SUBCHAPTER 4. OFFENSES AGAINST THE PERSON 


Art. 7. HomicrpE 


4200. Murder in the first and second degree defined; punishment. A murder 
which shall be perpetrated by means of poison, lying in wait, imprisonment, 
starving, torture, or by any other kind of willful, deliberate and premeditated 
killing, or which shall be committed in the perpetration or attempt to perpe- 
trate any arson, rape, robbery, burglary or other felony, shall be deemed to be 
murder in the first degree and shall be punished with death. All other kinds 
of murder shall be deemed murder in the second degree, and shall be punished 
with imprisonment of not less than two nor more than thirty years in the 
state prison. 

Rey., §. 36313 1893, c. 85; 1893, c. 281. 

See generally: State v. Fuller, 114-885; State v. Covington, 117-834. 

Difference between first and second degree: State v. Thomas, 118-1113. General effect of 
section discussed in State v. Rhyne, 124-847; State v. Ewing, 127-555; State v. Barrett, 142- 
565; State v. Matthews, 142-621. This section does not make a new definition of murder, but 
recognizes its different kinds as they existed at common law: State v. Dalton, 178-779; State 
v. Banks, 143-625. 

Killing by lying in wait: State v. Walker, 170-716; State v. Wiseman, 178-784—motive 
may be considered as a circumstance in determining guilt: Ibid. Killing while attempting 
robbery: State v. Logan, 161-235. When one in attempting to kill another kills an innocent 
bystander, the degree of guilt depends upon his intent and conduct toward his adversary: 
State v. Dalton, 178-779. 
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INDICTMENT. Sufficiency of, under section 4614: State v. Gilchrist, 113-673; State v. 
Covington, 117-866; State v. Matthews, 142-621. Sufficiency of under acts 1893, chapter 85: 
State v. Covington, 118-834. Words ‘‘premeditation and deliberation’’ need not be used: 
State v. Cole, 132-1069. Charging murder, grand jury cannot return for murder in second 
degree: State v. Ewing, 127-555; State v. Hunt, 128-584. 


MALICE. Presumed where killing is with deadly weapon: State v. Love, 166-333; State 
v. Simonds, 154-197; State v. Norwood, 115-789; State v. Booker, 123-713; State v. Worley, 
141-764; State v. Kendall, 143-659; Overeash v. Electric Co., 144-581—or killing proved, noth- 
ing else appearing, the law presumes malice, but not premeditation and deliberation, and the 
killing is murder in the second degree, State v. Fuller, 114-885; State v. Wilcox, 118-1131; 
State v. Rhyne, 124-848; State v. Hicks, 125-636; State v. Capps, 134-628. Implied when an 
act dangerous to others is done so recklessly or wantonly as to evince depravity and a disregard 
for human life: State v. Lilliston, 141-857. Sufficiently shown to make out case in first degree, 
when there has been a wrongful and intentional killing of another, without lawful excuse or 
mitigating circumstances: State v. Banks, 143-652; State v. Kendall, 143-659; State v. Me- 
Dowell, 145-566; State v. Adams, 136-617; State v. Wilcox, 132-1143; State v. Turner, 143- 
642. When the homicide is shown or admitted to have been intentionally committed by lying 
in wait, poisoning, starvation, imprisonment, or torture, the law raises a presumption of murder 
in the first degree, but the presumption may be rebutted: State v. Matthews, 142-621. When 
the intentional killing is done by other means than the above, the presumption is only of murder 
in the second degree: State v. Fuller, 114-885; State v. Norwood, 115-789; State v. Dowden, 
118-1145; State v. Booker, 123-713; State v. Hicks, 125-636; State v. Capps, 134-628; State 
v. Worley, 141-764; State v. Matthews, 142-621. 

Malice is necessary to constitute murder in the second degree: State v. Baldwin, 152-822; 
State v. Fowler, 151-731. 

In the killing with a deadly weapon the defendant must not only rebut the presumption of 
malice, but also the presumption that it was unlawful: State v. Fowler, 151-731—and the bur- 
den is on the defendant to show justification or mitigation to the satisfaction of the jury: 
State v. Cox, 153-638; State v. Baldwin, 152-822; State v. Fowler, 151-731; State v. Quick, 
150-820; State v. Roberson, 150-837; State v. Patterson, 149-533. 


PREMEDITATION AND DELIBERATION. What constitutes: State v. Walker, 173- 
780; State v. Coffey, 174-814; State v. McClure, 166-321; State v. Cameron, 166-379; State v. 
Daniels, 164-464; State v. Thomas, 118-1113. No particular time necessary for premeditation 
and deliberation; and if purpose to kill has been deliberately formed, the time elapsing before 
the execution of such purpose is immaterial: State v. Norwood, 115-789; State v. MceCarmoe, 
116-1033; State v. Covington, 117-834; State v. Dowden, 118-1153; State v. Daniel, 139-549; 
State v. Banks, 143-652. Where prisoner weighs the purpose to kill long enough to form a 
fixed design, he is guilty of murder in the first degree; but where the intent to kill is formed 
simultaneously with the act, it is not murder in the first degree: State v. Dowden, 118-1145; 
State v. Barrett, 142-565; State v. Jones, 145-466. Whether certain evidence shows premedi- 
tation and deliberation is a question of fact for the jury: State v. Daniels, 134-671; State v. 
Daniel, 139-549. 


DEFENSES. What is self-defense, excessive force, etc.: State v. Cox, 153-638. Son can 
justify fighting for father only when the circumstances amount to self-defense: Ibid. Self- 
defense is not to be proved beyond a reasonable doubt, but only to the satisfaction of the jury: 
State v. Little, 178-722. There is a presumption of sanity, and the burden is upon the defend- 
ant to prove insanity: State v. Cloninger, 149-567; State v. Banner, 149-519. The fact of 
drunkenness should be considered when the intent is necessary: State v. Murphy, 157-614. 


EVIDENCE. Sufficiency of, for conviction of murder in first degree: State v. Bynum, 175- 
777; State v. Covington, 117-834; State v. Banks, 143-652—insufficiency of, for murder in first 
degree, State v. Thomas, 118-1113; State v. Rhyne, 124-847; State v. Bishop, 131-733; State 
v. Cole, 132-1069. Sufficiency of, for conviction of murder in second degree: State v. Hinson, 
150-829; State v. Lilliston, 141-857; State v. Tillman, 146-611; State v. Kendall, 143-659. 
Sufficient evidence of premeditation and deliberation: State v. Cain, 178-724; State v. Love- 
lace, 178-762; State v. Johnson, 172-920; State v. McKay, 150-813; State v. Roberson, 150-837; 
State v. McDowell, 145-63; State v. Daniel, 139-549; State v. Hunt, 134-684; State v. Teachey, 
138-587; State v. Jones, 145-466; State v. Barrett, 142-565. Where killing with deadly weapon 
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is admitted the burden is still upon the state to show premeditation and deliberation: State 
v. Roberson, 150-837. 

Admissibility of dying declarations: Stateev. Quick, 150-820. Inadmissible declarations: 
State v. Worley, 141-764. Evidence of threats by deceased: State v. Stratford, 149-483. 
Testimony of nonexperts to prove insanity: State vy. Banner, 149-519. Motive as a circum- 
stance to be considered in evidence: State v. Stratford, 149-483. Words of defendant immedi- 
ately after the killing: State v. Baldwin, 152-822. What was said to defendant as tending to 
produce insanity is admissible, but the truth of the statement is not in question: State v. 
Green, 152-835. Evidence as to the dangerous character of deceased is not admissible when 
there is no evidence of self-defense: State v. Dunlap, 149-550; State v. Fisher, 149-557—nor 
when the defense is insanity, State v. Banner, 149-519. 

Where there is no evidence of manslaughter it is not error for the judge to instruct the jury 
to return a verdict of murder in the first or second degree, or not guilty: State v. McKay, 
150-813. Upon conviction of murder in second degree it was not error for judge to charge 
that there was not sufficient evidence to convict of first degree: State v. Fisher, 149-557. Where 
solicitor elects not to prosecute for murder in first degree, and the evidence tends to show 
suicide or first degree, it is not error to instruct the jury to convict of murder in second degree 
or acquit: State v. Stratford, 149-4838. Defendant is not prejudiced because solicitor asks 
only for a conviction of murder in second degree: State v. Casey, 159-472. 

Jury rendering a verdict of guilty of murder in first degree ‘‘with mercy,’’ and only one 
of the jurors said ‘‘with mercy,’’ upon polling the jury, it is proper for the judge to send the 
jury back for a proper verdict: State v. McKay, 150-813. 

The order of proof upon trials of homicide is usually left to sound discretion of judge, and 
is not reviewable on appeal unless made to appear that some substantial injustice has been 
done: State v. Guthrie, 145-492. 

Where circumstances do not bring the killing within the cases made murder in the first degree 
per se by the statute, the state must prove premeditation and deliberation beyond a reasonable 
doubt: State v. Fuller, 114-885; State v. Norwood, 115-789; State v. Thomas, 118-1113; State 
v. Booker, 123-713; State vy. Daniels, 134-675. Compare State v. Matthews, 142-621. 

Defendant only required to show matters in mitigation or excuse to satisfaction of jury: 
State v. Willis, 63-26; State v. Vann, 82-632; State VY. Brittain, 89-502; State v. Mozon, 90- 
676; State v. Wilcox, 118-1131; State v. Barrett, 132-1005; State v. Worley, 141-764. 

Before a conviction for murder can be had, an unlawful and intentional taking of another’s 
life must be shown or imputed, as is sometimes the case, by reason of a killing with a deadly 
weapon, or under circumstances which indicate a reckless indifference to human life: State v. 
Stitt, 146-643. 


4201. Punishment for manslaughter. If any person shall commit the crime 
of manslaughter he shall be punished by imprisonment in the county jail or 
state prison for not less than four months nor more than twenty years. 

Rev., s. 8632; Code, s. 1055; 1879, c. 255; R. C., c. 34, s. 24; 4 Hen. VII, c. 18; 1816, ec. 918. 


What constitutes manslaughter: see State v. Cobb, 177-588; State v. Kennedy, 169-288; 
State v. Rowe, 155-436; State v. Quick, 150-820; State v. Ramsey, 50-195; State v. Curry, 
46-280; State v. Floyd, 51-392; State v. Messoge, 65-480; State v. Harmon, 78-515; State v. 
Brittain, 89-481; State v. Vines, 93-493; State v. Gaskins, 93-547; State v. Durham, 141-741; 
State v. Walker, 145-567; see, also, annotations under section 4200. Where one points gun 
at another, thinking it unloaded, and it goes off and kills, defendant is guilty of manslaughter: 
State v. Stitt, 146-643; State v. Trollinger, 162-618; also see State v. Limerick, 146-649; State 
vy. Turnage, 138-566. Criminal negligence to constitute manslaughter: State v. Tankersley, 
172-955. Running over and killing a person by negligently driving an automobile: State y. 
Melver, 175-761; State v. Gash, 177-595. Selling intoxicating drink containing poison: State 
vy. Keever, 177-114. Firing a pistol from a train and killing some one: State v. Lance, 149- 
551. Involuntary manslaughter: State v. Oakley, 176-755. Aiding and abetting in man- 
slaughter: State v. Cloninger, 149-567. 

Act of 1909, c. 80, s. 6, does not interfere with the power of the court to imprison a defend- 
ant in the state prison: State v. Killian, 173-792. 

Where the indictment is for murder, it is error to fail to charge as to manslaughter if the 
circumstances of the case require it: State v. Merrick, 171-788. 
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4202. Punishment for second offense of manslaughter. If any person, having 
been convicted of the crime of manslaughter and sentenced thereon, shall be 
convicted of a second crime of the like nature, he shall be imprisoned in the 
state prison not less than five nor more than sixty years; and in every such 
case of conviction for such second offense, the prior conviction of the same per- 
son and sentence thereon may be shown to the court. 

Rev., s. 36383; Code, s. 1056; R. C., c. 34, s. 25. 


4203. Killing adversary in duel; aiders and abettors declared accessories. If 
any person fight a duel in consequence of a challenge sent or received, and either 
of the parties shall be killed, then the survivor, on conviction thereof, shall 
suffer death; and all their aiders or abettors shall be considered accessories 
before the fact. ; 

Rey., s. 8629; Code, s. 1013; R. C., c. 34, s. 3; 1802, c. 608, s. 2. 

See annotations under section 4411. 


As to sending, accepting or bearing a challenge, see s. 4411. 
For death as result of wilfully wrecking railroad train, see ss. 4417, 4418. 


Art. 8. Raps anp Kinprep OFrFreEeNsEs 


4204. Punishment for rape. Every person who is convicted of ravishing and 
earnally knowing any female of the age of twelve years or more by force and 
against her will, or who is convicted of unlawfully and carnally knowing and 
abusing any female child under the age of twelve years, shall suffer death. 

Rey., s. 3637 ; Code, s. 1101; R. C., ec. 34, s. 5; 18 Bliz., ec. 7; 1868-9, c. 167, s. 2; 1917, ¢. 29. 


Infant under the age of 14 years cannot commit the crime of rape, nor be guilty of an 
assault with intent to commit rape: State v. Sam, 60-293; State v. Pugh, 52-61. 

Carnal knowledge of married woman by personating her husband not rape: State v. Brooks, 
76-1; see section 4207. 

To carnally know and abuse a female child under the age of ten years is rape, irrespective 
of consent: State v. Goldston, 103-323; State v. Johnson, 76-209. 

Crime not complete where genital organs only injured and abused, but the least penetration 
is sufficient: State v. Monds, 130-697; State v. Hargrave, 65-466. 

If prosecutrix offered to have connection with prisoner upon certain terms, and he attempts 
to force connection without complying with the terms of the offer, he is guilty of rape if he 
succeeds, and assault with intent to commit rape if he does not succeed: State v. Long, 93-542. 

One who, by threatening to kill, compels his wife to submit to, and another man to attempt, 
sexual connection, is guilty of an assault with intent to commit rape upon his wife: State v. 
Dowell, 106-722. 

A female who aids and abets a male assailant in an attempt to commit rape upon a female 
child becomes a principal in the offense: State v. Hairston, 121-580; State v. Jones, 83-605. 

Where evidence shows girl raped by defendant several times, state need not make election 
until its testimony closed: State v. Parish, 104-679. 


INDICTMENT. The word ‘‘her’’ sufficiently indicates that person ravished was a female: 
State v. Terry, 20-289; State v. Farmer, 26-224. WNecessary to charge that the act was done 
*“feloniously’’: State v. Johnson, 67-55; State v. Goldston, 103-323; State v. Scott, 72-461. 
Must allege that the act was done ‘‘forcibly and against her will’’ or words equivalent: State 
v. Marsh, 132-1000; State v. Peak, 130-713; State v. Powell, 106-635; State v. Johnson, 67-55; 
State vy. Jim, 12-142. Not necessary to state that the female ravished was above the age of 
ten years; but if the female is under age of ten years, such fact should appear: State v. 
Farmer, 26-224; State v. Storkey, 63-7. If child under ten years is forcibly ravished, her age 
need not be set out; but if she consents, her age must be set out: State v. Johnson, 100-494. 
Not necessary to charge that prisoner ‘‘ravished’’ the child if she is under ten years of age: 
State v. Smith, 61-302. Two persons may be jointly indicted for rape: State v. Jordan, 
110-491. 
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EVIDENCE. Sufficiency of: State v. Dancy, 83-608; State v. Johnson, 76-209. Character 
of woman competent: State v. Jefferson, 28-305; State v. Hairston, 121-579; State v. Free- 
man, 100-429—incompetent evidence, when, State v. Arnold, 146-602; State v. Jefferson, 28- 
305; State v. Hairston, 121-579. Expert testimony as to age of child ravished admissible: 
State v. Smith, 61-302—and family Bible also admissible to prove age of child, State v. Hairs- 
ton, 121-579. Long silence on part of female is not presumption, but is matter of fact to be 
passed upon by jury: State v. Peter, 53-19. Fact that prosecutrix did not tell her aunt, whom 
she met soon after the occurrence, does not entitle defendant to instruction that her testimony 
should be disregarded: State v. Marshall, 61-49. Competent for prosecutrix to testify that she 
told her husband immediately after assault: State v. Stines, 138-687. Proof of emission of 
seed not necessary; proof of penetration only necessary: State v. Storkey, 63-7; State v. 
Hodges, 61-231—as the least penetration only is necessary, State v. Monds, 130-697; State v. 
Hargrave, 65-466. 

Failure to make outcry is evidence in favor of defendant: State vy. Smith, 138-700; State v. 
Stines, 138-687. 

Where prisoner sets up defense that he was under fourteen years when alleged offense com- 
mitted, burden is on him to prove it, and jury may look on him and judge his age from his 
appearance: State v. McNair, 93-628. 

Evidence that witness near by called to prosecutrix at time of alleged assault is competent 
as showing that she knew witness was near: State v. Huff, 136-679. Defendant had right to 
cross-examine prosecutrix as to contents of letter written by her to him after alleged rape for 
purpose of showing that sexual relations between them were voluntary on her part: State v. 
Hayes, 138-660—and this is so even though letter be offered in evidence, Ibid. Fact that prose- 
cutrix followed prisoner into woods is not conclusive evidence of consent: State v. Marshall, 
61-49. 


4205. Punishment for assault with intent to commit rape. Every person con- 
victed of an assault with intent to commit a rape upon the body of any female 
shall be imprisoned in the state’s prison not less than one nor more than fifteen 
years. 


Rey., s. 8638 ; Code, s. 1102; 1868-9, c. 167, s. 3; R. C., ce. 107, s. 44; 18238, c. 1229; 1917, 
CHlG2aesomell: , 

Where prisoner made an assault with an intent to commit rape, and then desisted, he is 
guilty of the assault: State v. Elick, 52-68. 

Infant under age of 14 years cannot commit rape, nor be guilty of an assault with intent 
to commit rape: State v. Sam, 60-293; State v. Pugh, 52-61. 

Woman may be guilty of rape or assault with intent to commit rape by being present, aiding 
and abetting a man: State v. Hairston, 121-579; State v. Jones, 83-605. 

One who, by threatening to kill, compels his wife to submit to, and another man to attempt, 
sexual connection, is guilty of an assault with intent to commit rape upon his wife: State v. 
Dowell, 106-722. 

If prosecutrix offered to have sexual connection with prisoner upon certain terms, and he 
attempts to force the connection without complying with the terms of the offer, he is guilty 
of rape if he succeeds, and of an assault with intent to commit rape if he does not succeed: 
State v. Long, 93-542. 

Superior court may convict a person, charged with an assault hereunder, of simple assault: 
State v. Johnson, 94-863; State v. Reaves, 85-553; State v. Perkins, 82-681. 

Offense hereunder was a misdemeanor until section 4171 was enacted: State v. Perkins, 
82-681. 


INDICTMENT. In an indictment for an assault with intent to commit rape, the word 
‘‘intent’’ is not necessary if other sufficient words are used, as ‘‘attempt’’: State v. Hewett, 
158-627, overruling State v. Martin, 14-329, and State v. Goldston, 103-323. Necessary to 
charge that assault was ‘‘felonious’’: State v. Jesse, 19-297. A charge that assault was made 
with ‘‘intention’’ to commit rape, good: State v. Tom, 47-414. Necessary to charge that the 
assault was made with intent to ‘‘feloniously’’ ravish and carnally know: State v. Johnson, 
67-55; State v. Scott, 72-461. Must allege that the assault was ‘‘forcible and against her 
will’’ or words equivalent: State v. Powell, 106-635; State v. Marsh, 132-1000; State v. Peak, 
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130-713; State v. Johnson, 67-55; State v. Jim, 12-142. Not necessary to state the age of the 
female in the bill: State v. Staton, 88-654—nor to state that accused is a male person: State 
v. Tom, 47-414. 


EVIDENCE. Sufficient to be submitted to jury: State v. Arnold, 146-602; State v. Garner, 
129-536; State v. Page, 127-512; State v. Daniel, 87-507; State v. Boon, 35-244. Sufficient 
to be left to jury as to intent: State v. Mitchell, 89-521. Not sufficient to be submitted to 
jury: State v. Massey, 86-658 (overruling State v. Neely, 74-425) ; State v. DeBerry, 123-703; 
State v. Jeffreys, 117-748. Proof of an assault with intent to abuse and carnally know a 
female under ten years of age sufficient: State v. Staton, 88-654; State v. Dancy, 83-608; 
State v. Johnson, 76-209. As to virtue of prosecutrix, competent: State v. Daniel, 87-507; 
State v. Arnold, 146-602. Long silence of female does not raise presumption in favor of de- 
fendant, but is matter for the jury: State v. Peter, 53-19. ‘‘Intent’’ must be established 
beyond a reasonable doubt: State v. DeBerry, 123-703—and the intent must be to gratify 
one’s passion notwithstanding resistance of woman, State v. Jeffreys, 117-743. 


4206. Emission not necessary to constitute rape and buggery. It shall not be 
necessary upon the trial of any indictment for the offenses of rape, carnally know- 
ing and abusing any female child under twelve years old, and buggery, to prove 
the actual emission of seed in order to constitute the offense, but the offense 
shall be completed upon proof of penetration only. 

Rev., s. 36389; Code, s. 1105; 1860-1, c. 30; 1917, c. 29. 


Proof of emission of seed necessary before this section: State v. Gray, 53-170. The fact of 
penetration essential, but no particular form of words necessary to establish it: State v. 
Hodges, 61-231; State v. Storkey, 63-7—and the least penetration is sufficient, State v. Har- 
grave, 65-466; State v. Monds, 130-697; State v. Hodges, 61-231. 


4207. Obtaining carnal knowledge of married woman by personating husband. 
If any person shall have carnal knowledge of any married woman by fraud in 
personating her husband, he shall be guilty of a felony, and shall be punished 
by imprisonment in the state’s prison at hard labor for not less than ten nor 
more than twenty years. 

Rev., s. 3624; Code, s. 1103; 1881, c. 89, s. 1. 


‘“‘Fraud in personating husband’’ need not be in words, but ‘‘acts and conduct’’ are suf- 
ficient: State v. Williams, 128-573. Does not amount to rape: State v. Brooks, 76-1. 


4208. Attempted carnal knowledge of married woman by personating husband. 
Every person convicted of an assault upon any married woman, with intent to 
have knowledge of her by fraud in personating her husband, shall be punished 
by imprisonment in the state’s prison at hard labor for not less than five nor 
more than fifteen years. 

Rey., s. 3625; -Code, Ss. 1104; 1881, c. 89, s. 2. 

Does not amount to attempt to commit rape: State v. Brooks, 76-1. 


4209. Obtaining carnal knowledge of virtuous girls between twelve and four- 
teen years old. If any person shall unlawfully carnally know or abuse any 
female child over twelve and under fourteen years old, who has never before 
had sexual intercourse with any person, he shall be guilty of a felony and shall 
be fined or imprisoned in the state’s prison, in the discretion of the court. 

Rey,, 8; 63483. 1895, ¢..295 ;.1917,.c., 29. 


See generally: State v. Monds, 130-697. Punishment is in discretion of court: State v. 
Rippey, 127-516. Man and woman may be both guilty of abusing and carnally knowing a 
female child: State v. Hairston, 121-580. Family Bible competent evidence to prove age of 
child: Ibid. 
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Art. 9. ASSAULTS 


4210. Malicious castration. If any person, of malice aforethought, shall unlaw- 
fully castrate any other person, or cut off, maim or disfigure any of the privy 
members of any person, with intent to murder, maim, disfigure, disable or 
render impotent such person, the person so offending shall suffer imprisonment 
in the state’s prison for not less than five nor more than sixty years. 

Rev., 8. 3627 + Code, s: 999; R. C., c. 84,:s. 4; 1881576540, sj 15) 1868-9, ¢2:167,.s.. 6. 

See generally: State v. Girgin, 23-121; State v. Skidmore, 87-509. Malice aforethought is 


express or to be implied from circumstances: State v. Irwin, 2-112. Previous threats inadmis- 
sible: State v. Skidmore, 87-509; State v. Norton, 82-628. 


4211. Castration or other maiming without malice aforethought. If any per- 
son shall, on purpose and unlawfully, but without malice aforethought, cut or 
slit the nose, bite or cut off the nose, or a lip or an ear, or disable any limb or 
member of any other person, or castrate any other person, or cut off, maim or 
disfigure any of the privy members of any other person, with intent to kill, 
maim, disfigure, disable or render impotent such person, the person so offending 
shall be imprisoned in the county jail or state’s prison not less than six months 
nor more than ten years, and fined, in the discretion of the court. 

Rey:, s. 3626; Code, s. 1000; R. G., c. 34; s.. 473.1754, c. 56;_1791, c. 339, ss. 2, 3; 1831, 
ec. 40, s. 2. 


See generally: State v. Girgin, 23-121; State v. Skidmore, 87-509. What constitutes 
‘‘maim’’ hereunder: State v. Girgin, 23-121. Not necessary to prove malice aforethought 
hereunder: Ibid. Malice aforethought is express or to be implied from circumstances, as also 
is intent to maim: State v. Irwin, 2-112; State v. Evans, 2-325. When during fight defendant 
bit off opponent’s ear, burden is on defendant to show that it was done in self-defense: State 
v. Skidmore, 87-509. 

Indictment must state the offense to have been done ‘‘on purpose’’: State y. Ormond, 18- 
119. Indictment for biting off ear, not necessary to state which ear: State v. Green, 29-39. 

Previous threats are not admissible: State v. Skidmore, 87-509; State v. Norton, 82-628. 
Prima facie case made out when act is proved or admitted: State v. Evans, 2-281; State v. 
Girgin, 23-121; State v. Skidmore, 87-509; State v. Crawford, 13-425. Section cited in State 
vy. Miller, 75-77. 


4212. Malicious maiming. If any person shall, of malice aforethought, unlaw- 
fully cut out or disable the tongue or put out an eye of any other person, with 
intent to murder, maim or disfigure, the person so offending, his counselors, 
abettors and aiders, knowing of and privy to the offense, shall, for the first 
offense, be punished by imprisonment in the state’s prison or county jail not 
less than four months nor more than ten years, and be fined, in the discretion 
of the court; and for the second offense shall be imprisoned in the state’s prison 
not less than-five nor more than sixty years. 


Rev., s. 86386; Code, s. 1080; R. C., c. 34, s. 14; 1754, c. 56; 1791, c. 339, s. 1; 1831, c 12; 
22 and 28 Car. II, ce. 1 (Coventry Act). 

What constitutes maiming: State v. Girgin, 23-121. 

*“Malice aforethought,’’ meaning of, under act 1791: State v. Crawford, 13-425; State v. 
Evans, 2-281. Malice aforethought is express or to be implied from circumstances: State 
v. Irwin, 2-112. Intent presumed from act, unless rebutted: State v. Crawford, 13-425; State 
vy. Girgin, 23-121; State v. Skidmore, 87-509. Intent may be implied from circumstances: 
State v. Irwin, 2-112. 

Count in indictment hereunder cannot be joined with count for assault and battery: State 
v. Bridges, 5-134. Indictment need not state which ear injured: State v. Green, 29-39. 
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4213. Maliciously assaulting in a secret manner. If any person shall in a 
secret manner maliciously commit an assault and battery with any deadly 
weapon upon another by waylaying or otherwise, with intent to kill such other 
person, notwithstanding the person so assaulted may have been conscious of the 
presence of his adversary, he shall be guilty of a felony and shall be punished 
by imprisonment in jail or in the penitentiary for not less than twelve months 
nor more than twenty years, or by a fine not exceeding two thousand dollars, or 
both, in the discretion of the court. 

Rey., 8. 8621; 1887, c. 32; 1919, c. 25. 

Section includes all assaults committed in a secret manner: State v. Shade, 115-757. Mean- 
ing of words ‘‘or otherwise in a secret manner’’: State v. Jennings, 104-774; State v. Shade, 
115-759. ‘‘In secret manner’’ means that the person assaulted was unconscious of the pres- 
ence as well as the purpose of his adversary: State v. Gunter, 116-1068; State v. King, 120- 
612; State v. Harris, 120-577; State v. Patton, 115-756; State v. Jennings, 104-774 (changed 
by act of 1919, c. 25). Although indictment omits the words ‘‘by waylaying or otherwise,’’ 
it is sufficient: State v. Shade, 115-757; see, also, State v. Gunter, 116-1068. 

Malice defined: State v. Knotts, 168-173. A secret assault upon two persons at the same 
time may be charged in the bill: Ibid. All who are present aiding and abetting are guilty: 
Tbid. 

Sufficient evidence of secret assault: State v. Bridges, 178-733. Evidence sufficient as to 
aiding and abetting: State v. Chastain, 104-900—sufficient as to identity, State v. Telfair, 
109-878. Ina prosecution for secret assault it is not necessary to prove a motive for the crime, 
but it may be shown to ascertain the identity of the defendant: State v. Carmon, 145-481. 

Indictment for assault in secret manner, verdict may be for simple assault: State v. Jen- 
nings, 104-774. 


4214. Assault with deadly weapon with intent to kill resulting in injury. Any 
person who assaults another with a deadly weapon with intent to kill, and in- 
flicts serious injury not resulting in death, shall be guilty of a felony and shall 
be punished by imprisonment in the state prison or be worked on the county 
roads for a period not less than four months nor more than ten years. 

1919, c. 101. 


4215. Punishment for assault. In all cases of an assault, with or without intent 
to kill or injure, the person convicted shall be punished by fine or imprisonment, 
or both, at the discretion of the court: Provided, that where no deadly weapon 
has been used and no serious damage done, the punishment in assaults, assaults 
and batteries, and affrays shall not exceed a fine of fifty dollars or imprisonment 
for thirty days; but this proviso shall not apply to cases of assault with intent 
to kill or with intent to commit rape, or to cases of assault or assault and bat- 
tery by any man or boy over eighteen years old on any female person. 

Reyv., s. 3620; Code, s. 987; 1870-1, c. 43, s. 2; 1873-4, c. 176, s. 6; 1879, c. 92, ss. 2, 6; 
TOL Re OSs 


As to punishment of offense hereunder, see State v. Battle, 130-655; State v. Hight, 124- 
845; State v. Holmes, 118-1201; State v. Haynie, 118-1265; State v. Roseman, 108-765; State 
v. Johnson, 94-863; State v. Norwood, 93-578; State v. Warren, 92-825; State v. Driver, 78-423. 
No imprisonment in penitentiary for assault with deadly weapon: State v. Smith, 174-804. 
The last proviso in this section makes the punishment greater than in other cases of assault: 
State v. Love, 166-411. Compare, as to punishment, under act of 1870-71, ch. 43: State v. 
Heidelburg, 70-496; In re Schenck, 74-607; State v. McNeill, 75-15; State v. Miller, 75-73. 


ELEMENTS OF ASSAULT. An assault is a demonstration of hostility that puts the prose- 
cutor in fear and causes him to leave a place at which he has a right to be sooner than he would 
otherwise have done, or to desist from doing what he has the right to do: State v. Horne, 
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92-805; State v. Marsteller, 84-726; State v. Rawles, 65-334; State v. Shipman, 81-513; State 
y. Church, 63-15; State v. Hampton, 63-13; State v. Morgan, 25-186—is where an unequivocal 
purpose of violence is accompanied by an act which, if not stopped or diverted, will be fol- 
lowed by personal injury, State v. Daniel, 136-574; State v. Jeffreys, 117-743; State v. Reavis, 
113-677; State v. Vannoy, 65-532; State v. Davis, 23-125—is an offer or attempt by violence 
to do an injury to person of another, State v. Scott, 142-582; State v. Leggett, 104-784; State 
v. Horne, 92-805; State v. Crow, 23-375; State v. Martin, 85-508; State v. Marsteller, 84-726; 
State v. Millsaps, 82-549; State v. Shipman, 81-513; State v. Vannoy, 65-532; State v. Rawles, 
65-334. The touching of the person of another in anger or against his will may constitute an 
assault, but the intent with which it is done is material: State v. Hemphill, 162-632. Discus- 
sion of the distinction between ‘‘attempts to strike’’ and ‘‘offer to strike’’ and between effect 
of words used where an ‘‘offer to strike’’ is made with deadly weapon or without one: State 
v. Myerfield, 61-108. 

It is not an assault where there is an apparent present purpose not to strike: State v. Crow, 
23-375—and it is only a menace of violence where one engages in loud and angry talk without 
offering to use weapons, and causes no one to alter his course, see State v. Daniel, 136-576; 
State v. Millsaps, 82-549; State v. Mooney, 61-434. 

An indiscriminate assault upon several persons is an assault upon each: State v. Merritt, 
61-134. An assault by one, others being present and abetting, all may be found guilty: Ibid. 

Jailer guilty of assault where he cruelly beat a female prisoner: State v. Roseman, 108-765. 
One who strikes another is guilty unless he justifies upon ground of self-defense: State v. 
Gibson, 32-214. One who threateningly places his open hand on another’s breast and pushes 
him down is guilty: State v. Baker, 65-332. 

Where the facts of the fight are such that, had defendant killed prosecutor, he would have 
been guilty of manslaughter, defendant is guilty of assault and battery: State v. Leary, 
88-615. 

Members of a voluntary association who, during a ceremony expelling a member according 
to the rules, suspend him from the wall by means of a cord against his will, are guilty: State 
v. Williams, 75-134. 

' Druggist who sells to customer medicine for the purpose of being given another as a trick, 
which inconveniences or injures him, is guilty: State v. Monroe, 121-677—and it is not neces- 
sary that the medicine be poisonous or deadly, Ibid. 

Police officer is judge of amount of force necessary to be applied to suppress fights, and he 
is not guilty unless he uses his power wantonly or maliciously or unnecessarily: State v. Pugh, 
101-737. 

Where two men go toward a man, cursing him and threatening him, and he runs to save him- 
self from being beaten, the two men are guilty of assault: State v. Jones, 118-1237; State v. 
Rawls, 65-334. 

As to right to resist officers without legal right to make arrest, see State v. Queen, 66-615; 
State v. Briggs, 25-357; State v. Brittain, 25-17; State v. Worley, 33-242. See State v. Dula,. 
100-423. Where defendant in attempting to get away intentionally tripped up one in whose 
custody he was lawfully placed, he is guilty of assault: State v. Hedrick, 95-624. If officer, 
in pursuit of one who has escaped who is charged with a misdemeanor, fires his pistol when 
within 30 feet of fugitive, he is guilty of assault, whether he intended to hit the fugitive or to 
cause him to stop: State v. Sigman, 106-728. 

A person may lawfully use so much force as is reasonably necessary to protect his property 
or to retake it when it has been wrongfully taken by another, or is withheld without authority: 
State v. Seott, 142-582; State v. Burke, 82-551; State v. Taylor, 82-554—but if he use more 
force than is required for the purpose he will be guilty of an assault, State v. Scott, 142-582; 
State v. Crook, 133-675; State v. Goode, 130-651; see State v. Taylor, 82-554—for human life 
must not be endangered or great bodily harm threatened, except, perhaps, in urgent cases; 
moderate means must be first used, State v. Scott, 142-582. He has no right to take his stock 
in the pound by violence, even though town ordinance invalid: State v. Black, 109-856. 

As to use of deadly weapon to repel a simple assault, see State v. Hill, 141-769. Wife can 
fight in defense of husband, but cannot use excessive force unless circumstances demand it for 
his defense: State v. Bullock, 91-614. Wife who assaults third person in presence of husband 
is presumed to act under his constraint, and this must be rebutted: State v. Williams, 65-398. 


RIGHTS OF TEACHER OR PARENT TO PUNISH CHILD. There is a presumption that 
teacher exercised his authority correctly in whipping pupil: State v. Thornton, 136-610. 
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Teacher has a discretionary power in punishing pupils and is the judge when punishment is 
necessary and the degree of punishment: State v. Stafford, 113-635; State v. Thornton, 136- 
610—and they are not criminally responsible unless punishment is such as to occasion perma- 
nent injury, or inflicted merely to gratify malice or evil passion: State v. Pendergrass, 19-365; — 
State v. Thornton, 136-610; State v. Long, 117-791; State v. Stafford, 113-635. 

Warrant charging teacher with immoderate punishment, but setting out no facts showing 
serious damage, is for a simple assault: State v. Thornton, 136-610—and indictment alleging 
simply that ‘‘bruises’’ were inflicted does not take case out of justice’s jurisdiction, State v. 
Stafford, 1138-635. 

Indictment need not set forth the quo animo of the teacher: Ibid. 

Parent not guilty of assault and battery in whipping child, however severe and unmerited, 
unless permanent injury results or unless whipping done through malice or dishonest motive: 
State v. Jones, 95-588. 

As to the right of those standing in relation of parent to punish child, see State v. Bost, 
125-707; State v. Alford, 68-322. 


HUSBAND AND WIFE; ASSAULT BY ONE ON OTHER. In determining whether hus- 
band guilty of assault and battery on wife, the criterion is the effect produced and not the 
manner of producing it or the instrument used: State v. Rhodes, 61-453. 

Husband cannot be convicted of a battery on his wife unless such excessive violence or — 
cruelty as indicates malignity or vindictiveness, and it makes no difference that they are living 
separate by agreement: State v. Black, 60-262. Instances of excessive cruelty: State v. 
Oliver, 70-60—of serious damage done, State v. Huntley, 91-617. 

Husband and wife competent witnesses against each other in cases where one assaulted re- 
ceived serious injury or where weapon used showed malice: State v. Davidson, 77-522; State 
v. Hussey, 44-1238. 


JURISDICTION. Justice of the peace has jurisdiction of simple assault where no deadly 
weapon used or serious damage inflicted: State v. Johnson, 94-863; see section 1481. 

Superior court has exclusive original jurisdiction of assaults with deadly weapons: State v. 
Roseman, 108-766; State v. Phillips, 104-786; State v. Murphy, 101-701; State v. Cunning- 
ham, 94-824; State v. Taylor, 84-774; State v. Moore, 82-659-—of assaults where serious dam- 
age done, State v. Shelly, 98-673; State v. Huntley, 91-617; State v. Cunningham, 94-824; 
State v. Taylor, 84-773; State v. Moore, 82-659—of assaults with intent to commit rape, State 
v. Taylor, 84-773; State v. Moore, 82-659—of assaults with intent to kill, Ibid. In a charge 
of assault with intent to commit rape under laws 1911, c. 193, it is not necessary to allege the 
age of defendant: State v. Smith, 157-578. 

Superior court has jurisdiction concurrent with justice’s court of affrays committed within 
one mile of place of the sitting of court: State v. Battle, 130-656; State v. Bowers, 94-910— 
and has jurisdiction as to both offenders where in an affray a deadly weapon is used, State v. 
Coppersmith, 88-614. 

Where indictment charges assault with deadly weapon, or other offense of which superior 
court has jurisdiction, and proof shows simple assault, or other lesser degree of offense, juris- 
diction of superior court not ousted: State v. Fritz, 133-725; State v. Price, 111-705; State v. 
Roseman, 108-765; State v. Fesperman, 108-770; State v. Porter, 101-715; State v. Harnest, 
98-740; State v. Johnson, 94-863; State v. Cunningham, 94-824; State v. Russell, 91-624; 
State v. Speller, 91-526; State v. Ray, 89-587; State v. Reaves, 85-553—though charge of 
simple assault in indictment would give superior court prima facie jurisdiction, and burden is 
on defendant to show twelve months had not elapsed since commission of offense and before 
superior court took jurisdiction, State v. Shelly, 98-673; State v. Fesperman, 108-771; State 
v. Porter, 101-714; State v. Earnest, 98-743; State v. Moore, 82-662. 

Objection to jurisdiction is a matter of defense and may be taken advantage of under plea 
of not guilty: State v. Reaves, 85-553; State v. Berry, 83-604; State v. Taylor, 83-601; State 
v. Moore, 82-659; State v. Hooper, 82-663. If justice had no jurisdiction, the superior court 
will have none where the trial is on the warrant: State v. Wiseman, 131-795. 

Justice has exclusive original jurisdiction of affrays where no deadly weapon used or serious 
damage done: State v. Shields, 78-417; State v. Davis, 65-298. Affray is cognizable in supe- 
rior court as to both defendants where deadly weapon used by either: State v. Coppersmith, 
88-614. 

It is not necessary in this case that bill found by grand jury for assault and battery should 
aver that deadly weapon was used: State v. Taylor, 83-601—that any serious damage done, 
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Ibid.—-that six (now twelve) months had elapsed before finding of bill, and no justice had 
taken jurisdiction, Ibid.; State v. Moore, 82-659; State v. Hooper, 82-663—or that offense was 
committed within one mile of court during session thereof, State v. Taylor, 83-601—but where 
jury by special verdict finds that assault was committed within six (now twelve) months next 
before finding of indictment, jurisdiction of superior court ousted, State v. Berry, 83-603. 


‘“SDEADLY WEAPON.’’ What is a deadly weapon: State v. Beal, 170-764. A deadly 
weapon is not one that must or may kill, but one which would likely produce death by manner 
of its use by defendant: State v. Sinclair, 120-603; State v. Archbell, 139-537; State v. Nor- 
wood, 115-789; State v. Huntley, 91-617—-some being deadly per se, others owing to manner 
of their use become deadly, State v. Archbell, 139-537; State v. Huntley, 91-617—but a club 
is ex vi termini a deadly weapon, State v. Phillips, 104-786; State v. Porter, 101-713—as is 
also an axe, State v. Shields, 110-497—-and court will take judicial notice that a pistol is also 
a deadly weapon, State v. Swann, 65-330. 

Whether weapon used is a deadly weapon is a question of law for the court where there is no 
dispute about the facts concerning its character, size, etc.: State v. Sinclair, 120-603; State v. 
Norwood, 115-789; State v. Phillips, 104-786; State v. Speaks, 94-865; State v. Huntley, 91- 
617; State v. West, 51-505; State v. Collins, 30-407; State v. Craton, 28-164—and in determin- 
ing the question, the size, nature and manner of use of weapon, and size and strength of assail- 
ant, and person upon whom it is used should be considered, State v. Sinclair, 120-603—as a 
gun or a penknife may, under certain circumstances, both be deadly weapons, Ibid.—for even 
a pin is a deadly weapon where it is pushed down the throat ef an infant, producing death, 
State v. Norwood, 115-789. Where the deadly character of the weapon is to be determined by 
the relative size and condition of the parties and the manner in which it is used, it is proper 
and necessary to submit the matter to jury with proper instructions: State v. Archbell, 139-537. 


‘“SERIOUS DAMAGE DONE.’’ It is necessary to describe the serious damage done, its 
character and extent, so that court can see from face of indictment that the damage was seri- 
ous: State v. Battle, 130-657; State v. Stafford, 113-635; State v. Phillips, 104-786; State 
v. Porter, 101-713; State v. Shelly, 98-673; State v. Earnest, 98-740; State v. Russell, 91-624; 
State v. Moore, 82-659. ‘‘Serious damage’’ must be such physical injury as gives rise to great 
bodily pain: State v. Nash, 109-824—and also damage to the peace, good order, decencies and 
proprieties of society, State v. Huntley, 91-620. 


INDICTMENT. Where six months (now twelve) had elapsed before indictment found, not 
necessary to aver that deadly weapon used, that serious damage was done, that six months 
(now twelve) had elapsed before the finding of the bill, and not necessary to aver that com- 
mitted within one mile of courthouse during session in order to preserve the jurisdiction of 
superior court: State v. Taylor, 83-601; State v. Moore, 82-659; State v. Hopper, 82-663. The 
fact that indictment was found within six months of commission of offense is matter of defense 
under plea of not guilty: State v. Moore, 82-659; State v. Hooper, 82-663; State v. Taylor, 
83-601. 

A prosecution for simple assault may be tried in superior court on justice’s warrant with- 
out indictment: State v. Thornton, 136-610. 

But if indictment was found within six months (now twelve) of commission of offense, it 
is necessary to state, to preserve jurisdiction of superior court, that assault was made with 
deadly weapon, or that serious damage was done: State v. Shelly, 98-673. 

Where serious damage done it is necessary to describe its character and extent: State v. 
Battle, 130-657, and cases there cited: State v. Russell, 91-624. For assault with intent to 
kill, not necessary to describe instrument used by assailant: State v. Gainus, 86-632. 

An indictment of a policeman need not state his official character: State v. Belk, 76-10. 

Use of words ‘‘an axe’’ ex vi termini imports use of deadly weapon: State v. Shields, 110- 
497—as does also the use of the word ‘‘club,’’ State v. Phillips, 104-786. Where several counts 
are drawn to present different phases, court will not compel an election: Ibid. An indictment 
against a teacher for assaulting a pupil need not state the quo animo: State vy. Stafford, 
113-635. 

JUSTIFICATION AND DEFENSE. One who by his conduct provokes an assault cannot 
defend on the ground of self-defense: State v. Shields, 110-497; State v. Bryson, 60-476; 
State v. Lawhorn, 88-634; State v. Perry, 50-9. An assault in retaliation for a blow previ- 
ously received cannot be justified: State v. Gibson, 32-214. 
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It is not one’s belief that he is about to be stricken that will justify striking first, but a 
belief founded on reasonable grounds: State v. Bryson, 60-476—and whether the grounds were 
reasonable should be submitted to the jury, State v. Hill, 141-769. 

When one armed with a deadly weapon enters the house of another and stands his ground 
defiantly, the occupant may resort to force, and the doctrine of molliter manus does not apply: 
State v. Taylor, 82-554. Where tenant assaults landlord with a deadly weapon while landlord 
is collecting advancements out of crop, and landlord knocks him down with a stick, landlord 
is not guilty: State v. Burwell, 63-661. But the same act cannot be self-defense and excess 
of force: State v. Jones, 77-520. 

The judge should not instruct the jury that defendant is guilty on his own evidence, when 
the jury might have found from the evidence that he acted in self-defense: State v. Green, 
134-658; State v. Nash, 88-618. 

One who accompanies an officer in discharge of his duty has the same protection as the offi- 
cer: State v. James, 80-371. 

EVIDENCE. Previous threats made by the prosecutor against defendant are not admis- 
sible: State v. Skidmore, 87-509; State v. Kimbrell, 151-702, and cases cited. Proving identity 
of person committing the offense: State v. Burton, 94-947; State v. Griffis, 25-504. 

Where evidence that correction inflicted by master upon apprentice was excessive, evidence 
of bad character of apprentice is not admissible: State v. Dickerson, 98-708. 

On an indictment for an affray, one defendant may be examined as a witness against ‘the 
other: State v. Weaver, 93-595; State v. Frizell, 111-722. Husband and wife competent wit- 
nesses to prove an assault upon one by the other: State v. Davidson, 77-522; State v. Hussey, 
44-123, 


4216. Assaulting by pointing gun. If any person shall point any gun or 
pistol at any person, either in fun or otherwise, whether such gun or pistol be 
loaded or not loaded, he shall be guilty of an assault, and upon conviction of 
the same shall be fined, imprisoned, or both, at the discretion of the court. 

Rey., .8. 3622; 1889, c. 527. 

Pointing pistol at another with the hand and pistol inside of coat pocket makes defendant 
guilty: State v. Atkinson, 141-734. When one points a gun at another under circumstances 
which would not excuse its discharge, and death ensues, defendant at least guilty of man- 
slaughter: State v. Stitt, 146-643; State v. Limerick, 146-649. 

Intimated that party in this case guilty under section 4216: State v. Scott, 142-585. 

Section cited in State v. Coble, 177-588; State v. Turnage, 138-568. For assault generally, 
see under section 4215. 


Art. 10. Hazine 


4217, Hazing; definition and punishment. It shall be unlawful for any student 
in any college or school in this state to engage in what is known as hazing, 
or to aid or abet any other student in the commission of this offense. For the 
purposes of this section hazing is defined as follows: ‘‘to annoy any student 
by playing abusive or ridiculous tricks upon him, to frighten, scold, beat or 
harass him, or to subject him to personal indignity.’’ Any violation of this 
section shall constitute a misdemeanor. 

Tea, (Oy ALR basis aby ayy 4h 


4218. Expulsion from school; duty of faculty to expel. Upon conviction of 
any student of the offense of hazing, or of aiding or abetting in the commission 
of this offense, he shall, in addition to any punishment imposed by the court, be 
expelled from the college or school he is attending. The faculty or governing 
board of any college or school charged with the duty of expulsion of students 
for proper cause shall, upon such conviction at once expel the offender, and a 
failure to do so shall be a misdemeanor. 


1913, c. 169, ss. 5, 6. 
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4219. Certain persons and schools excepted; copy of article to be posted. This 
article shall not apply to females, nor to schools or colleges not keeping board- 
ers, nor to schools keeping less than ten student boarders. A copy of this 
article shall be framed and hung or displayed in every college or school to which 
it applies. 

iMSMIS. AMY (5. BE 


4220. Witnesses in hazing trials; no indictment to be founded on self-crimi- 
nating testimony. In all trials for the offense of hazing any student or other 
person subpeenaed as a witness in behalf of the state shall be required to testify 
if called upon to do so: Provided, however, that no student or other person so 
testifying shall be amenable or subject to Ea Rea on account of, or by reason 
of, such testimony. 

1913, ¢: 169, s. 8. 


Art. 11. Kipnapping anp ABDUCTION 


4221. Punishment for kidnapping. If any person shall forcibly or fraudu- 
lently kidnap any person, he shall be guilty of a felony, and upon conviction 
may be punished 1 in the discretion of the court, not AGILE twenty years in 
the state’s prison. 

Rey., s. 3634; 1901, c. 699, s. 1. 


State must establish fact that child had been actually carried away, as well as that defend- 
ant did it: State v. Harrison, 145-408—and that the carrying away was forcibly or fraudu- 
lently done, Ibid. Certain circumstantial evidence held competent in this case: Ibid. Evidence 
sufficient to convict of kidnapping weak-minded girl: State v. Marks, 178-730. 


4222. Enticing minors out of the state for the purpose of employment. If any 
person shall employ and carry beyond the limits of this state any minor, or shall 
induce any minor to go beyond the limits of this state, for the purpose of 
employment without the consent in writing, duly authenticated, of the parent, 
guardian or other person having authority over such minor, he shall be guilty 
of a misdemeanor, and on conviction thereof shall be fined not less than five hun- 
dred and not more than one thousand dollars for each offense. The fact of the 
employment and going out of the state of the minor, or of the going out of the 
state by the minor, at the solicitation of the person for the purpose of employ- 
ment, shall be prima facie evidence of knowledge that the person employed or 
solicited to go beyond the limits of the state is a minor. 

Rev., s. 3630; 1891, c. 45. 

Count hereunder may join with count under section 4223: State v. Burnett, 142-577. 


4223. Abduction of children. If any one shall abduct or by any means induce 
any child under the age of fourteen years, who shall reside with its father, 
mother, uncle, aunt, brother or elder sister, or shall reside at a school, or be an 
orphan and reside with a guardian, to leave such person or school, he shall be 
guilty of a felony, and on conviction shall be fined or imprisoned in the state’s 
prison for a period not exceeding fifteen years. 

Rey., s. 3358; Code, s, 9733 1879) ce si: 

See generally: State v. Burnett, 142-577; State v. Chisenhall, 106-676. Abduction defined: 
State v. Burnett, 142-577; State v. Chisenhall, 106-676; State v. George, 93-567. 
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Indictment, sufficiency of: State v. George, 93-567; State v. Burnett, 142-577. Allegation 
and proof that the taking was ‘‘against father’s will and without his consent’’ necessary: 
State v. Burnett, 142-577; State v. Chisenhall, 106-676; State v. George, 93-567. 

As to declarations of father of abducted child, see State v. Chisenhall, 106-676. State need 
not show a want of father’s consent, and if it is relied on as defense, burden of proof is upon 
defendant: State v. Burnett, 142-577; State v. Chisenhall, 106-676. Consent of child is no 
defense: Ibid. Inducement offered child may be simply persuasion: Ibid. 

The wife indicted for abduction, whether presumption that she is acting under coercion of 
her husband applies, see State v. Nowell, 156-648. 

Section cited in Howell v. Howell, 162-282; State v. Sullivan, 85-506. 


4224. Conspiring to abduct children. If any one shall conspire to abduct, or 
by any means to induce any child under the age of fourteen years, who shall 
reside with any. of the persons designated in the preceding section, or shall 
reside at school, to leave such persons or the school, he shall be guilty of a 
felony, and on conviction shall be punished as prescribed in the preceding sec- 
tion: Provided, that no one who may be a nearer blood relation to the child than 
the persons named in the preceding section shall be indicted for either of said 
offenses. 

REVS ooo Or COU Cm Sano (tems (o WCune leases 

‘*Abduction’’ defined: State v. Burnett, 142-577; State v. Chisenhall, 106-676; State v. 
George, 93-567. 

As to sufficiency of indictment, see State v. George, 93-567. 

As to manner of abduction that makes one guilty hereunder, see State v. Burnett, 142-577; 


State v. Chisenhall, 106-676. 
Effect of proviso: State v. George, 93-567. Section cited in State v. Sullivan, 85-560. 


4225. Abduction of married women. If any male person shall abduct or elope 
with the wife of another, he shall be guilty of a felony, and upon conviction shall 
be imprisoned not less than one year nor more than ten years: Provided, that 
the woman, since her marriage, has been an innocent and virtuous woman: Pro- 
vided further, that no conviction shall be had upon the unsupported testimony 
of any such married woman. 

Rey., s. 8860; 1903, c. 362. 


Elopement of the wife is her voluntary act in deserting her husband to go with and cohabit 
with another man: State v. O’Higgins, 178-708. Testimony of husband as to innocence and 
virtue of wife: Ibid. Burden of proving the facts under first proviso is upon the State: 
State v. Connor, 142-700. Evidence as to general character of woman for her virtue is admis- 
sible hereunder: Ibid. 


Art. 12.. Aportion AND KinprepD OFFENSES 


4226. Using drugs or instruments to destroy unborn child. If any person shall 
willfully administer to any woman, either pregnant or quick with child, or pre- 
scribe for any such woman, or advise or procure any such woman to take any 
medicine, drug or other substance whatever, or shall use or employ any instru- 
ment or other means with intent thereby to destroy such child, unless the same 
shall be necessary to preserve the life of the mother, he shall be guilty of a 
felony, and shall be imprisoned in the state’s prison for not less than one year 
nor more than ten years, and be fined at the discretion of the court. 

Rey. 8..3618* Code, s, 9753 1881, @. 351585 10 

Criminal abortion: State v. Summers, 173-775. It is indictable at common law to admin- 
ister a noxious drug to produce abortion: State v. Slagle, 82-653. The crime is the advising 
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and procuring the woman to take the drug with the intent: State v. Crews, 128-582. The 
intent is the material element and not so much the nature of the drug: State y. Shaft, 166- 
407. The woman.is not an accomplice: Ibid. 

Form of indictment: State v. Brady, 177-587. Indictment need not set out overt acts used: 
State v. Crews, 128-582. Indictment charging attempt to kill by administering poisonous drug, 
and also attempt to produce abortion, is not defective for misjoinder: State v. Slagle, 82-653. 


4227. Using drugs or instruments to produce miscarriage or injure pregnant 
woman. If any person shall administer to any pregnant woman, or prescribe 
for any such woman, or advise and procure such woman to take any medicine, 
drug or anything whatsoever, with intent thereby to procure the miscarriage 
of such woman, or to injure or destroy such woman, or shall use any instrument 
or application for any of the above purposes, he shall be guilty of a felony, and 
shall be imprisoned in the jail or state’s prison for not less than one year nor 
more than five years and shall be fined, at the discretion of the court. 

Rev., Ss. 3619; Code,.s. 976; 1881, ec. 351, s. 2. 


The offense is committed by administering any substance with intent to procure an abortion: 
State v. Shaft, 166-407. See annotations under section 4226. 


4228. Concealing birth of child. If any person shall, by secretly burying or 
otherwise disposing of the dead body of a new-born child, endeavor to conceal 
the birth of such child, such person shall be guilty of a felony, and punished 
by fine or imprisonment, or both, such imprisonment to be in the county jail or 
state’s prison, at the discretion of the court: Provided, that the imprisonment in 
the state’s prison shall in no case exceed a term of ten years: Provided further, 
that nothing in this section shall be construed to prevent the mother, who may 
be guilty of the homicide of her child, from being prosecuted and punished for 
the same according to the principles of the common law. Any person aiding, 
counseling or abetting any woman in concealing the birth of her child shall be 
guilty of a misdemeanor. 


Rev., 8. 3623; Code, s. 1004; R. C., c 34, s. 28; 1818, ec. 985; 1883, c. 390; 21 Jac. I, c. 27. 
See 43 Geo. ITI, c. 58, s. 3; 9 Geo. IV, ec. 31, 8s. 14. 


If child be born dead, concealment is not an offense: State v. Joiner, 11-351—and burden 
is not on state to show it was born alive, but upon defendant to show it was born dead: Ibid. 
(note, this decision was rendered under statute of 1818, c. 985). 

Plea of former conviction on charge of concealment is no defense to charge of murder: 
State v. Morgan, 95-641. 

A sufficient indictment in State v. Stewart, 93-539. See decision rendered under 21 Jac. 1, 
ch. 27, now repealed: State v. Jeffreys, 7-480. 


Art. 138. Linen anp SLANDER 


4229. Communicating libelous matter to newspapers. If any person shall state, 
deliver or transmit by any means whatever, to the manager, editor, publisher 
or reporter of any newspaper or periodical for publication therein any false and 
libelous statement concerning any person or corporation, and thereby secure the 
publication of the same, he shall be guilty of a misdemeanor. 

Rey., s. 83635; 1901, c. 557, ss. 2, 3. 

For punishment of libel by newspaper, see section 2430. 


4230. Slandering innocent women. If any person shall attempt, in a wanton 
and malicious manner, to destroy the reputation of an innocent woman by 
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words, written or spoken, which amount to a charge of incontinency, every per- 
son so offending shall be guilty of a misdemeanor. 
Rev., s. 8640; Code, s. 1113; 1879, c. 156. 


For civil action, see section 2432. 

See generally: State v. MeIntosh, 92-794; State v. Davis, 92-764; State v. McDaniel, 84-803. 

Slander of innocent woman is a malicious misdemeanor, and is not barred in two years by 
section 4512: State v. Claywell, 98-731. 

This section has no effect on the awarding of punitive damages in a civil suit for slander 
of an innocent woman: Sowers v. Sowers, 87-303. 

Husband is not indictable for slander of his wife: State v. Edens, 95-693; but see concur- 
ring and dissenting opinions in State v. Fulton, 149-485. Divorced husband can be guilty of 
slandering his divorced wife: State v. Misenheimer, 123-758. One cannot justify his charge 
by simply showing that he himself had intercourse with prosecutrix, having seduced her: Ibid. 

Statements made before a church council are privileged: State v. Misenheimer, 123-758— 
but not so when made to one’s wife, State v. Shoemaker, 101-690. 


INCONTINENCY. Necessary to prove that the words amounted to a charge of actual, 
definitive, illicit sexual intercourse: State v. Moody, 98-671; State v. Brown, 100-519. A 
charge of intercourse with a male dog is sufficient: State v. Howlin, 128-571. To call a 
woman a bitch and say ‘‘I have a quarter for you’’ not criminal per se: State v. Harwell, 
129-550. Calling an innocent woman ‘‘a damned whore’’ in the presence of a third person is 
a charge of incontinency: State v. Shoemaker, 101-690. Saying of a woman ‘‘she has prom- 
ised to let me have criminal intercourse with her, and I intend to have that thing,’’ does not 
amount to a charge of incontinency: State v. Moody, 98-671—nor does saying ‘‘if she didn’t 
have a child by that man she missed a good chance,’’ Sowers v. Sowers, 87-303; State v. 
Benton, 117-788. ‘‘That she is no lady, but a crook,’’ is ambiguous and subject to explana- 
tion to constitute a charge of incontinence: State v. Howard, 169-312. 


INNOCENT WOMAN. A pure woman, one whose character is unsullied: State v. Me- 
Daniel, 84-803—one who never had actual illicit intercourse with a man, State v. Davis, 92-764; 
State v. Malloy, 115-737; State v. Brown, 100-519—one who has never had intercourse with 
a man, although she was surprised in the embraces of a man and prevented from the act, 
State v. Hinson, 103-374—one who at the time of the slanderous charge and at the time of 
the trial is chaste and virtuous, although she may have made a slip in her conduct in the past, 
State v. Grigg, 104-882; State v. Misenheimer, 123-758; see, also, State v. Davis, 92-764; State 
y. Aldridge, 86-680; and see, reviewing this subject, although both cases are prosecutions under 
another statute, State v. Horton, 100-447; State v. Ferguson, 107-848. 


INDICTMENT. Must aver that woman is innocent: State v. McDaniel, 84-805; State v. 
Aldridge, 86-680—must charge that there was an attempt in a ‘‘wanton and malicious’’ man- 
ner to destroy the reputation of an innocent woman, State v. Harwell, 129-550; State v. 
Mitchell, 132-1033. 

Not necessary to set out the circumstances under which the words were spoken, but it is 
necessary, as well as sufficient, to use the words of the statute: State v. McIntosh, 92-794; 
State v. Haddock, 109-873. It seems that it is only necessary to allege that the words spoken 
in substance charged an innocent woman with incontinency: State v. Edens, 95-693. 


EVIDENCE. Malice is implied where slanderous charge is made, except in cases of privi- 
leged communications: State v. Malloy, 115-737; State v. Hinson, 103-374; State v. Misen- 
heimer, 123-758. Sufficient if it is made to appear that the words spoken amounted to a 
charge of incontinency and were spoken in the presence of a third person: State v. Shoemaker, 
101-690. 

Prevalent report of incontinency cannot be shown in defense, but may be shown, after ver- 
dict of guilty, to the court in extenuation: State v. Hinson, 103-374. As to expert testimony, 
see State v. Hinson, 103-374. Defendant bound by the answer of the question whether husband 
of prosecutrix had had sexual intercourse with prosecutrix before marriage: State v. Morris, 
109-820. No presumption that the woman is innocent, and when defendant admits that he 
spoke the words charged, the burden does not shift to him to show that he has not slandered 
an innocent woman: State v. Smith, 155-473; State v. McDaniel, 84-803. 

Words written or spoken before or after the alleged slander are admissible to show animus; 
also mode and extent of their repetition: State v. Mills, 116-1051. 
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Discretionary with judge to allow defendant’s counsel to ask prosecutrix questions tending 
to show reason for her frequent separations from her husband: State v. Morris, 109-820. 
Error to refuse testimony as to character of woman at time of trial, witness having stated her 
character up to time of the alleged slander: State v. Spurling, 118-1250. 

Where words are admitted to have been spoken and truth is the justification offered, the only 
question is the innocence of the woman: State v. Malloy, 115-737. 


4231. Derogatory statements about banks. Any person who shall willfully 
and maliciously make, circulate or transmit to another any statement, rumor 
or suggestion, written, printed or by word of mouth, which is directly or by 
inference derogatory to the financial condition or affects the solvency or financial 
standing of any bank, savings bank, banking institution or trust company doing 
business in this state, or who shall counsel, aid, procure or induce another to 
start, transmit or circulate any such statement or rumor, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished by fine or impris- 
onment in the discretion of the court. 

1915, ¢. 273. 


SUBCHAPTER 5. OFFENSES AGAINST THE HABITATION 
AND OTHER BUILDINGS 


Art. 14. Bureuary anp OtHEer Hovuss-BREAKINGS 


4232. First and second degree burglary. There shall be two degrees in the 
erime of burglary as defined at the common law. If the crime be committed 
in a dwelling-house, or in a room used as a sleeping apartment in any building, 
and any person is in the actual occupation of any part of said dwelling-house or 
sleeping apartment at the time of the commission of such crime, it shall be 
burglary in the first degree. If such crime be committed in a dwelling-house 
or sleeping apartment not actually occupied by any one at the time of the com- 
mission of the crime, or if it be committed in any house within the curtilage of 
a dwelling-house or in any building not a dwelling-house, but in which is a room 
used as a sleeping apartment and not actually occupied as such at the time of 
the commission of the crime, it shall be burglary in the second degree. 

Rey., s. 33381; 1889, c. 484, s. 1. 


Word ‘‘dwelling-house’’ construed in State v. Foster, 129-704; State v. Williams, 90-724; 
State v. Pressley, 90-730; State v. Outlaw, 72-598; State v. Potts, 75-129; State v. Mordecai, 
68-207; State v. Jake, 60-471; State v. Jenkins, 50-430; State v. Whit, 49-349; State v. 
Langford, 12-253; State v. Wilson, 2-242. 

This section does not authorize conviction for burglary in the second degree when the evi- 
dence shows that the house was actually occupied at the time: State v. Johnston, 119-883. 

As to sufficiency of indictment, see State v. Johnston, 119-883; State v. Cody, 60-197; State 
y. Halford, 104-874; State v. Outlaw, 72-598—-since crime divided into degrees, State v. John- 
ston, 119-883; State v. Fleming, 107-905. Insufficiency of indictment, State v. McPherson, 
70-239. Compare State v. Wise, 67-281, 66-120. 

Burglary at common law defined in State v. Jake, 60-471; State v. McDaniel, 60-245; State 
vy. Jenkins, 50-430; State v. Langford, 12-253. 

One charged with burglary in first degree may be convicted of burglary in second degree: 
State v. Fleming, 107-905. 

One breaking into a bedroom in a storehouse, where person regularly sleeps and is sleeping, 
is guilty of first degree burglary: State v. Foster, 129-704—as is also person breaking into the 
storeroom, where bedroom, connected therewith by a door left open, is regularly occupied and 
is occupied at time by person, Ibid. 
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As to felonious intent, see State v. Staton, 133-643; State v. Ellsworth, 130-690; State v. 
Haynes, 71-79; State v. McDaniel, 60-245; State v. Boon, 35-244. 

As to ‘‘breaking,’’ see State v. Ellsworth, 130-692; State v. Foster, 129-710; State v. 
Fleming, 107-905; State v. Rowe, 98-629; State v. Mordecai, 68-207; State v. Willis, 52-190; 
State v. Johnson, 61-186; State v. Boon, 35-346; State v. Henry, 31-463. 

As to houses ‘‘within the curtilage of a dwelling-house,’’ etc., see State v. Roper, 88-656; 
State v. Twitty, 2-102. 

As to breaking ‘‘in nighttime,’’ see State v. McKnight, 111-690; State v. Whit, 49-349. 

Other cases of interest hereunder: State v. Bowden, 175-794; State vy. Smarr, 121-669; State 
vy. Alston, 113-666; State v. Drake, 113-624; State v. Ward, 103-419; State v. Queen, 91-660; 
State v. Powell, 94-965; State v. Drake, 82-592; State v. Davis, 77-490; State v. Wincroft, 
76-38; State v. McDonald, 73-346; State v. Graves, 72-482; State v. McPherson, 70-239; State 
y. Grisham, 2-13. 


4233. Punishment for burglary. Any person convicted, according to due course 
of law, of the crime of burglary in the first degree shall suffer death, and any 
one so convicted of burglary in the second degree shall suffer imprisonment in 
the state’s prison for life, or for a term of years, in the discretion of the court. 

Rev., s. 3330; Code, s. 994; 1889, c. 484, s. 2; 1870-1, c. 222. 

Under the amendment (act 1889, ch. 434) the power to commute punishment does not 


reside in the jury: State v. Alston, 113-666; State v. Fleming, 107-905. Section cited in 
State v. Jones, 69-364. 


4234. Breaking out of dwelling-house burglary. If any person shall enter the 
dwelling-house of another with intent to commit any felony or other infamous 
crime therein, or being in such dwelling-house, shall commit any felony or other 
infamous crime therein, and shall, in either case, break out of such dwelling- 
house in the nighttime, such person shall be guilty of burglary. 

Rey., s. 8832; Code, s, 995; R. C., c. 34, s. 8; 12 Anne, ¢c. 7, s. 3. 

What constitutes ‘‘breaking’’: State v. Boon, 35-244. Entering chimney: State v. Flem- 
ing, 107-905; State v. Willis, 52-190. There is no presumption of law that the breaking oc- 
curred in the nighttime rather than in the day: State v. Whit, 49-349. 

Indictment must charge the ‘‘breaking out’’: State v. McPherson, 70-239. 


Section cited in State v. Peak, 130-713. Compare, as to constructive breaking, State v. 
Johnson, 61-186; State v. Henry, 31-463. 


4235. Breaking into or entering houses otherwise than burglariously. If any 
person, with intent to commit a felony or other infamous crime therein, shall 
break or enter either the dwelling-house of another otherwise than by a burgla- 
rious breaking; or any storehouse, shop, warehouse, banking-house, counting- 
house or other building where any merchandise, chattel, money, valuable security 
or other personal property shall be; or any uninhabited house, he shall be guilty 
of a felony, and shall be imprisoned in the state’s prison or county jail not less 
than four months nor more than ten years. 

Rey., s. 8333; Code, s. 996; 1874-5, c. 166; 1879, c. 323. 

‘See generally: State v. Hughes, 86-662. One charged with burglary may be convicted of 
the crime created by this section: State v. Fleming, 107-905. 

To complete the offense, under this section, ‘‘intent’’ is all that is necessary to accompany 
breaking: State v. Christmas, 101-749; State v. McBryde, 97-393. The ‘‘intent to commit a 
felony’’ is held to apply to all the breakings in this section and not alone to the one with 
which it is closely connected: State v. Spear, 164-452. 


Defendant not guilty where act done with consent of owner or his servant: State v. Goffney, 
157-624. 


Indictment: State v. Peak, 130-713; State v. Ellsworth, 130-690; State v. Christmas, 101- 
749; State v. Tytus, 98-705; State v. Hooker, 145-581. 
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Breaking and entering storehouse with intent to steal was no crime at common law: State 
v. Dozier, 73-117. 

An acquittal on prosecution for larceny will not bar a subsequent prosecution for breaking 
and entering to commit larceny: State v. Hooker, 145-581. - 

Section cited in State v. Gadberry, 117-831; State v. McKnight, 111-690. 


4236. Preparation to commit burglary or other house-breakings. If any per- 
son shall be found armed with any dangerous or offensive weapon, with the intent 
to break or enter a dwelling, or other building whatsoever, and to commit a 
felony or other infamous crime therein; or shall be found having in his pos- 
session, without lawful excuse, any pick-lock, key, bit or other implement of 
house-breaking; or shall be found in any such building, with intent to commit 
a felony or other infamous crime therein, such person shall be guilty of a felony 
and punished by fine or imprisonment in the state’s prison, or both, in the discre- 
tion of the court. 

Rey., s. 3334; Code, s. 997; 1907, c. 822. 

Indictment: State v. Tytus, 98-705. See, as to common law: State v. Dozier, 73-117. 


4237. Breaking into or entering railroad cars. If any person shall, with intent 
to commit larceny or other felony, break any seal upon a railroad car containing 
any goods, wares, freight or other thing of value, or shall unlawfully and will- 
fully break or enter into any railroad car containing any goods, wares, freight 
or other thing of value, such person shall upon conviction be punished by con- 
finement in the penitentiary in the discretion of the court for a term not exceed-. 
ing five years. Any person found unlawfully in such car shall be presumed to 
have entered in violation of this section. 

1907, c. 468. 


Art. 15. Arson anp OruErr Burnines 


4238. Punishment for arson. Any person convicted according to due course of 
law of the crime of arson shall suffer death. 

Rey., 8. 83335; Code, s. 985; R. C., c. 34, s. 2; 1870-1, c. 222. 

See generally: State v. Wise, 66-120, 67-281; State v. Jones, 69-364; State v. Bullock, 
63-570. 

Constitution of 1868 repealed only the death penalty in R. C., ch. 34, sec. 2: State v. Wright, 
89-507; State v. King, 69-419. 

As to alleging ownership of property in indictment, see State v. Gailor, 71-88. Indictment 
for arson at common law: State v. McCarter, 98-637. 

Burning necessary to constitute arson: State v. Hall, 93-571; State v. Mitchell, 27-350; State 
v. Sandy, 25-570. As to intent, see State v. Mitchell, 27-350; State v. McCarter, 98-637. 
‘‘Dwelling-house’’ defined: State v. Clark, 52-167. 

Indictment charging defendant with burning a dwelling-house occupied by him as ‘‘lessee’’ 
falls within section 2351 and not under this section: State v. Graham, 121-623. 


4239. Burning of certain public and other corporate buildings. If any person 
shall willfully and maliciously burn the statehouse, or any of the public offices 
of the state, or any courthouse, jail, arsenal, clerk’s office, register’s office, or any 
house belonging to any county or incorporated town in the state or to any incor- 
porated company whatever, in which are kept the archives, documents, or public 
papers of such county, town or corporation, he shall, on conviction, be imprisoned 
in the state’s prison for not less than five nor more than ten years. 

Rey., s. 3344; Code, s. 985, subsec. 3; R. C., c. 34, s. 7; 1830, c. 41, s. 1; 1868-9, c. 167, s. 5. 
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Burning must be both wilful and malicious: State v. Mitchell, 27-350. If a prisoner burn 
a part of the jail merely to make his escape, and not with the intent to destroy the building, 
he is not guilty under this section: State v. Mitchell, 27-350; State v. Laughlin, 53-455. 

Section cited in State v. Graham, 121-623; State v. Hall, 93-571; State v. Laughlin, 53-455. 


4240. Setting fire to schoolhouse. If any person shall willfully set fire to any 
schoolhouse, or procure the same to be done, he shall be guilty of a felony, 
and upon conviction shall be punished by imprisonment in the state’s prison 
or the county jail, and may also be fined, in the discretion of the court. 

Rey., s. 8345; 1901, c. 4, s. 28; 1919, c. 70. 


4241. Burning or attempting to burn certain bridges and buildings. If any 
person, with intent to destroy the same, shall willfully and maliciously set 
fire to and burn any public bridge, or private toll-bridge, or the bridge of any 
incorporated company, or any fire-engine house, or any house belonging to any 
county or incorporated town, used for publie purposes other than the keeping of 
archives, documents and public papers, or any house belonging to an incor- 
porated company and used in the business of such company; or if any person 
shall willfully and maliciously attempt to burn any of such houses or bridges, 
or any of the houses or buildings mentioned in this article, the person offending 
shall be guilty of a felony and shall be punished by imprisonment in the state’s 
prison or county jail for not less than four months nor more than ten years. 

Rey., s. 3337; Code, s. 985, subsec. 4; R. C., c. 34, s. 30; 1825, c. 1278. 

Section cited in State v. Graham, 121-623. 


4242. Setting fire to churches and certain other buildings. If any person shall 
wantonly and willfully set fire to any church, chapel or meeting-house, or to any 
stable, coach house, outhouse, warehouse, office, shop, mill, barn or granary, or 
to any building or erection used in carrying on any trade or manufacture, or any 
branch thereof, whether the same or any of them respectively shall then be in 
the possession of the offender, or in the possession of any other person, he shall 
be guilty of a felony, and shall be imprisoned in the state’s prison for not less 
than two nor more than forty years. 

Rey., s. 3338; 1885, c. 66; 1903, c. 665, s. 2; 1874-5, ec. 228; Code, s, 985, subsec. 6. 


Effect of act 1885, chapter 66: State v. Massey, 103-356, 97-465; State v. Rogers, 94-860. 
As to intent under act of 1874-75, see State v. England, 78-552; State v. Jaynes, 78-504. State 
must show criminal intent: State v. Morgan, 136-628. 

Evidence: State v. Freeman, 131-725; State v. Battle, 126-1036; State v. Parker, 109-813; 
State v. Thompson, 97-496. Evidence sufficient to sustain charge: State v. Arthur, 151-653; 
State v. Allen, 149-458. Evidence and charge as to ‘‘wantonly’’: State v. Millican, 158-617. 
Instructions by the judge under this section: State v. Barrett, 151-665. 


INDICTMENT. Sufficient charge in bill of indictment under this section: State vy. Sprouse, 
150-860. Intent: State v. Thompson, 97-496; State v. Rogers, 94-860—‘‘wantonly and wil- 
fully,’’ State v. Battle, 126-1036; State v. Pierce, 123-745; State v. Morgan, 98-641; State v. 
Massey, 97-465—under act 1874-5, State v. Phifer, 90-721; State v. Porter, 90-719; State v. 
England, 78-552; State v. Jaynes, 78-504—must charge that the offense was done ‘‘feloni- 
ously,’’ State v. Roper, 88-656. For offense under statute which has been amended since the 
commission of the offense, see State v. Massey, 97-465. Not necessary to allege that the burned 
building was in the possession of some person named: State v. Daniel, 121-574. 

WORDS OF STATUTE DEFINED. ‘‘Shop’’: State v. Morgan, 98-641. ‘‘Barn’’: State 
v. Laughlin, 53-354; see, also, State v. Cherry, 63-493; State v. Jim, 53-459; State vy. Laugh- 
lin, 53-455. ‘‘Outhouse’’: State v. Roper, 88-656. 


Section cited in State v. May, 118-1204; State v. Green, 92-783. Compare State v. King, 
69-419, 
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4243. Burning of boats and barges. If any person, with the intent to destroy 
the same, shall willfully and maliciously, or for a fraudulent purpose, set fire to 
and burn any boat, barge or float, whether he be the owner thereof or not, he shall 
be guilty of a felony and shall be punished by imprisonment in the state’s prison 
for not less than four months nor more than ten years, or fined in the discretion 
of the court. 

1909, ¢. 854. 


4244. Burning of gin-houses, tobacco houses and stables. Every person con- 
victed of the willful burning of any gin-house or tobaeco house, or any part 
thereof, or, in the nighttime, of any stable containing a horse or a mule, or 
cattle, shall be imprisoned in the state’s prison not less than two nor more than 
ten years. 

Rey., s. 3341; 1863, c. 17; 1868-9, c. 167, s. 5; 1908, c. 665, s. 1; Code, s. 985, subsec. 2. 

Indictment; sufficiency of: State v. Rogers, 168-112; State v. Pierce, 123-745; State v. 
Green, 92-779; State v. Thorn, 81-555—must allege stable to have been burned in the ‘‘night- 
time,’’ State v. England, 78-552. ‘‘Burning’’ defined in State v. Hall, 93-571. 

Evidence: State v. England, 78-552; State v. Green, 92-779. Term of imprisonment: State 
v. Dunn, 86-731. 


Section cited in State v. Battle, 126-1036. Compare State v. Keen, 95-646—which has been 
modified by section 4171. 


4245. Fraudulently setting fire to dwelling-houses. If any person, being the 
occupant of any building used as a dwelling-house, whether such person be the 
owner thereof or not, or, being the owner of any building designed or intended 
as a dwelling-house, shall willfully and wantonly or for a fraudulent purpose 
set fire to such building, he shall be guilty of a felony, and shall be punished by 
imprisonment in the state’s prison or county jail, and may also be fined, in the 
discretion of the court. 

Rey., s. 8840; Code, s. 985; 1903, c. 665, s. 3; 1909, c. 862. 

See State vy. Daniel, 121-574. 


4246. Attempting to burn dwelling-houses and certain other buildings. If any 
person shall willfully attempt to burn any dwelling-house, uninhabited house, 
barn, stable or outhouse, or any mill, manufacturing house, cotton gin, tobacco 
barn, granary or turpentine distillery, the property of another, he shall be 
guilty of a felony, and shall be punished by imprisonment in the state’s prison 
or county jail, and may also be fined, in the discretion of the court. 

Rey., s. 8886; Code, s. 985, subsec. 7; 1876-7, ¢c. 13. 


At common law an attempt to commit a felony was a misdemeanor, but under this section 
an attempt to commit arson is a felony: State v. Stephens, 170-745; State v. Rogers, 168-112— 
while section 4244 punishes the offense of burning, Ibid. Defendant may be convicted of 
arson or of an attempt to commit arson: State v. Stephens, 170-745. 

As to sufficiency of indictment, see State v. Lee, 114-844. As to what is a ‘‘dwelling- 
house’’ within the section, see State v. Clark, 52-167. As to what is an ‘‘outhouse,’’ see State 
v. Roper, 88-656. 

Section cited in State v. Hill, 91-561. 


4247. Failure of owner of property to comply with orders of public authorities. 
If the owner or occupant of any building or premises shall fail to comply with 
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the orders of the chief of the fire department, or of the insurance commis- 
sioner, he shall be guilty of a misdemeanor, and shall be fined not less than ten 
nor more than fifty dollars for each day’s neglect. 

Rey., s. 3343; 1899, c. 58, s. 4. 


4248. Failure of officers to investigate incendiary fires. If any town or city 
officer shall fail, neglect or refuse to comply with any of the requirements of 
the law in regard to the investigation of incendiary fires, he shall be guilty of 
a misdemeanor and may be fined not less than twenty-five nor more than two 
hundred dollars. 

Rev., 8. 3342 > 1899) c: 58, s. 5. 

For burning woodlands, grass and crops, see this chapter, art. 22. 


SUBCHAPTER 6. OFFENSES AGAINST PROPERTY 
Art. 16. Larceny 


4249. Distinction between grand and petit larceny abolished. All distinctions 
between petit and grand larceny, where the same has had the benefit of clergy, 
are abolished; and the offense of felonious stealing, where no other punishment 
shall be specifically prescribed therefor by statute, shall be punished as petit 
larceny is: Provided, that in cases of much aggravation, or of hardened offenders, 
the court may, in its discretion, sentence the offender to the state’s prison for 
a period not exceeding ten years. 

Rev., s. 3500; Code, s. 1075; R. C., ce. 34, s. 26. 


Effect of this section on section 4250: State vy. Brite, 73-26. 

Larceny defined: State v. Kirkland, 178-810. Larceny a felony at common law and in 
North Carolina: State v. Haughton, 63-491. In petty larceny all who participate are princi- 
pals: State v. Barton, 12-518; State v. Gaston, 73-93; State v. Tyler, 85-569; State v. Fox, 
94-928; State v. Stroud, 95-626. 

Jurisdiction in superior court: State v. Haughton, 63-491. Section merely cited: State vy. 
Lawrence, 81-525. 

Punishment may be imprisonment at common law: State v. Kearzey, 61-481. Punishment 
under this section: In re Holly, 154-163; State v. Shuford, 152-809. 


INDICTMENT. Must allege that the theft was done ‘‘feloniously’’: State v. Haughton, 
63-491. Joinder of counts for larceny of a horse at common law and receiving under the 
statute, permissible: State v. Lawrence, 81-523. Person may be described by any particulars 
which furnish sufficient identification: State v. Brite, 73-26. Sufficiency of: State v. Fox, 
94-928. 


EVIDENCE. Declarations of codefendant admissible, although they tend to convict both 
defendants: State yv. Brite, 73-26. Evidence of accomplice sufficient: State v. Stroud, 95-626. 


4250. Receiving stolen goods. If any person shall receive any chattel, prop- 
erty, money, valuable security or other thing whatsoever, the stealing or taking 
whereof amounts to larceny or a felony, either at common law or by virtue of 
any statute made or hereafter to be made, such person knowing the same to have 
been feloniously stolen or taken, he shall be guilty of a misdemeanor, and may 
be indicted and convicted, whether the felon stealing and taking such chattels, 
property, money, valuable security or. other thing, shall or shall not have 
been previously convicted, or shall or shall not be amenable to justice; and any 
such receiver may be dealt with, indicted, tried and punished in any county in 
which he shall have, or shall have had, any such property in his possession, or 
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in any county in which the thief may be tried, in the same manner as such 
receiver may be dealt with, indicted, tried and punished in the county where he 
actually received such chattel, money, security, or other thing; and such receiver 
shall be punished as one convicted of larceny. 

Rey., s. 3507; Code, s. 1074; R. C., ec. 34, s. 56; 1797, c. 485, s. 2. 

To constitute receiving stolen goods no personal possession of the goods is necessary, but 
their receipt by an agent is sufficient: State v. Stroud, 95-626. Crime complete even if defend- 
ant did not act from motives of gain, but only to aid the thief: State v. Rushing, 69-29. 

Evidence: State v. Bethel, 97-459—-guilty knowledge, State v. Mincher, 178-698. Intent 
must be felonious: State v. Caveness, 78-484. Punishment same as for larceny: State yv. Brite, 
73-26. Section cited: State v. Kittelle, 110-593. Compare as to indictment: State v. Ives, 
35-338; State v. Beatty, 61-52. 


INDICTMENT. Insufficiency of: State v. Phelps, 65-450. No averment of the person 
from whom the goods were stolen necessary: State v. Minton, 61-196; State v. Martin, 82-672. 
A count for larceny, concluding at common law, may be joined with a count for receiving 
under the statute: State v. Lawrence, 81-522. A count for larceny and one for receiving, to 
meet the different phases of proof, may be joined: State v. Morrison, 85-561. 


VERDICT. Form of verdict: State v. Gregory, 153-646. Sufficiency of: State v. Stroud, 
95-626—insufficiency of, State v. Whitaker, 89-472—erroneous where there is a general verdict 
on two counts of an indictment, one for horse-stealing under the statute and the other for 
receiving under the statute, as they are offenses of different grades, State v. Johnson, 75-123; 
State v. Goings, 98-766. 


4251. Larceny of property, or the receiving of stolen goods, not exceeding 
twenty dollars in value. The larceny of property, or the receiving of stolen 
goods knowing them to be stolen, of the value of not more than twenty dollars, is 
hereby declared a misdemeanor, and the punishment therefor shall be in the 
discretion of the court. If the larceny is from the person, or from the dwelling 
by breaking and entering, this section shall have no application: Provided, that 
this section shall not apply to horse stealing. In all cases of doubt the jury shall, 
in the verdict, fix the value of the property stolen. 

Rey., 8. 3506; 1895, c. 285; 1913, c. 118, s. 1. 


See generally: In re Holly, 154-163; State v. Harris, 119-811. 
This is a felony, and there must be a conviction in the superior court upon a bill of indict- 
ment: State v. Newell, 172-933. As to jurisdiction, .see section 4252. As to punishment, see 


State v. Shuford, 152-809. ' é 
Indictment need not aver that property stolen exceeded $20 in value, nor that the taking 
was neither from the person nor the dwelling, as these are matters of defense: State v. Harris, 


119-811; State v. Bynum, 117-749. 
Burden is upon defendant to show value of property in diminution of punishment: State 


vy. Dixon, 149-460. 
Section cited in State v. Hullen, 133-661. 


4252. Jurisdiction of the superior courts in cases of larceny and receiving stolen 
goods. The superior courts shall have exclusive jurisdiction of the trial of all 
eases of the larceny of property, or the receiving of stolen goods knowing them 
to be stolen, of the value of more than twenty dollars. 

NOUS Guba. 

Superior court has exclusive jurisdiction of larceny from the person, without regard to the 
value: State v. Brown, 150-867. 


4253. Larceny by servants and other employees. If any servant or other em- 
ployee, to whom any money, goods or other chattels, or any of the articles, 
securities or choses in action mentioned in the following section, by his master 
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shall be delivered safely to be kept to the use of his master, shall withdraw 
himself from his master and go away with such money, goods or other chattels, 
or any of the articles, securities or choses in action mentioned as aforesaid, or any 
part thereof, with intent to steal the same and defraud his master thereof, con- 
trary to the trust and confidence in him reposed by his said master; or if any 
servant, being in the service of his master, without the assent of his master, shall 
embezzle such money, goods or other chattels, or any of the articles, securities 
or choses in action mentioned as aforesaid, or any part thereof, or otherwise 
convert the same to his own use, with like purpose to steal them, or to defraud 
his master thereof, the servant so offending shall be fined or imprisoned in the 
state prison or county jail not less than four months nor more than ten years, at 
the discretion of the court: Provided, that nothing contained in this section shall 
extend to apprentices or servants within the age of sixteen years. 
Rey., s. 3499; Code, s. 1065; R. C., c. 34, s. 18; 21 Hen. VIII, c. 7, ss. 1, 2. 


See generally: State v. Higgins, 1-36; State v. Jarvis, 63-556. 


Meaning of ‘‘servant’’: State v. Higgins, 1-36; State v. Fann, 65-317; State v. Costin, 
89-511. 


Jurisdiction of superior court: State v. Jarvis, 63-556. 


INDICTMENT. Must aver that property was received and held by defendant in trust or 
for the use of the master: State v. Wilson, 101-730. Averment that defendant was not within 
the age of 18 years, sufficient: State v. Wilson, 101-730. 


4254. Larceny of choses in action. If any person shall feloniously steal, take 
and carry away, or take by robbery, any bank-note, check or other order for the 
payment of money issued by or drawn on any bank or other society or corpo- 
ration within this state or within any of the United States, or any treasury war- 
rant, debenture, certificate of stock or other public security, or certificate of 
stock in any corporation, or any order, bill of exchange, bond, promissory note 
or other obligation, either for the payment of money or for the delivery of specific 
articles, being the property of any other person, or of any corporation (not- 
withstanding any of the said particulars may be termed in law a chose in action), 
such felonious stealing, taking and carrying away, or taking by robbery, shall be 
a felony of the same nature and degree and in the same manner as it would 
have been if the offender had feloniously stolen, or taken by robbery, money, 
goods or property of any value, and the offender for every such offense shall 
suffer the same punishment and be subject to the same pains, penalties and dis- 
abilities as he should or might have suffered if he had feloniously stolen or taken 
by robbery money, goods or other property of value. 

Rey., s. 8498; Code, s. 1064; R. C., c. 34, s. 20; 1811, ec. 814, s. 1. 


When possession is presumption of guilt: State v. Jennett, 88-665. Section cited in State 
v. Wilson, 101-732. 


SECTION CONSTRUED. Check drawn by U. S. pension agent on the treasurer is within 
the act: State v. Bishop, 98-773. ‘‘Due bill’’ is within the act: State v. Campbell, 103-344— 
but if ‘‘due bill’’ has been paid indictment hereunder will not lie, State v. Campbell, 103-344. 


INDICTMENT. Sufficiency of description: State v. Rout, 10-618; State v. Brown, 53-443; 
State v. Fulford, 61-563; State v. Banks, 61-577; State v. Thompson, 71-146; State v. Bishop, 
98-773. 

EVIDENCE. That party indicted was seen with bill of unknown denomination is inadmis- 
sible: State v. Carter, 72-99. Evidence that defendant stole either treasury note or national 
bank note not sufficient: State v. Collins, 72-144—but evidence that witness believed he stole 
the treasury note sufficient, State v. Freeman, 72-521. 
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4255. Larceny, mutilation, or destruction of public records and papers. If any 
person shall steal, or for any fraudulent purpose shall take from its place of 
deposit for the time being, or from any person having the lawful custody thereof, 
or shall unlawfully and maliciously obliterate, injure or destroy any record, writ, 
return, panel, process, interrogatory, deposition, affidavit, rule, order or warrant 
of attorney or any original document whatsoever, of or belonging to any court of 
record, or relating to any matter, civil or criminal, begun, pending or terminated 
in any such court, or any bill, answer, interrogatory, deposition, affidavit, order or 
decree or any original document whatsoever, of or belonging to any court or relat- 
ing to any cause or matter begun, pending or terminated in any such court, every 
such offender shall be guilty of a misdemeanor; and in any indictment for such 
offense it shall not be necessary to allege that the article, in respect to which the 
offense is committed, is the property of any person or that the same is of any value. 
If any person shall steal or for any fraudulent purpose shall take from the regis- 
ter’s office, or from any person having the lawful custody thereof, or shall unlaw- 
fully and willfully obliterate, injure or destroy any book wherein deeds or other 
instruments of writing are registered, or any other book of registration or 
record required to be kept by the register of deeds, or shall unlawfully destroy, 
obliterate, deface or remove any records of proceedings of the board of county 
commissioners, or unlawfully and fraudulently abstract any record, receipt, order 
or voucher or other paper-writing required to be kept by the clerk of the board of 
commissioners of any county, he shall be guilty of a misdemeanor. 

Rey., s. 3508; Code, s. 1071; R. C., c. 34, s. 31; 8 Hen. VI, ec. 12, s. 3; 1881, ec. 17. 


Sufficiency of description in indictment: State v. McLeod, 50-318. Sufficient evidence to 
convict: State v. Gouge, 157-602. 


4256. Larceny, concealment or destruction of wills. If any person, either dur- 
ing the life of the testator or after his death, shall steal or, for any fraudulent 
purpose, shall destroy or conceal any will, codicil or other testamentary instru- 
ment, he shall be guilty of a misdemeanor. 

ReVESEOOLO COdGmSa Otc tte On Guat Sw ons 


4257. Larceny of ungathered crops. If any person shall steal or feloniously 
take and carry away any maize, corn, wheat, rice or other grain, or any cotton, 
tobacco, potatoes, peanuts, pulse, fruit, vegetable or other product cultivated 
for food or market, growing, standing or remaining ungathered in any field or 
ground, he shall be guilty of larceny, and shall be punished accordingly. 

Rev., s. 3503 ; Code, s. 1069; 1811, c. 816; R. C., c. 34, s. 21; 1868-9, c. 251. 

Indictment will lie against lessee or cropper for secretly appropriating crop where his actual 
possession has terminated by delivery to the landlord: State v. Copeland, 86-692; State v. 
Webb, 87-558. 

Jurisdiction in superior court: State v. Cherry, 72-123; State v. Graham, 76-195. Evidence, 
admissibility of: State v. Bragg, 86-668. 

Section cited in Flynt v. Conrad, 61-190; State v. Vosburg, 111-718; State v. Buck, 141-829. 
Compare: State v. Foy, 82-679 (before section 4625). 


INDICTMENT. Must allege that product was ‘‘cultivated for food or market,’’ unless 
the article stolen is one of those specifically named in the statute: State v. Liles, 78-496; State 
v. Thompson, 93-537; State v. Bullard, 97-443—must allege that product was ‘‘growing, stand- 
ing, or ungathered,’’ State v. Bragg, 86-688. 


4258. Larceny of ginseng. If any person shall take and carry away, or shall 
aid in taking or carrying away, any ginseng growing upon the lands of another 
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person, with intent to steal the same, he shall be guilty of a felony, and shall be 
imprisoned not less than two years nor more than five years, in the discretion 
of the court: Provided, that such ginseng, at the time the same is taken, shall be 
in beds and the land upon which such beds are located shall be surrounded by 
a lawful fence. 

Rev., s. 8502; 1905, c. 211. 

For digging ginseng, see section 4510. 


4259. Larceny of wood and other property from land. If any person, not being 
the present owner or bona fide claimant thereof, shall willfully and unlawfully 
enter upon the lands of another, carrying off or being engaged in carrying off 
any wood or other kind of property whatsoever, growing or being thereon, the 
same being the property of the owner of the premises, or under his control, 
keeping or care, such person shall, if the act be done with felonious intent, be 
guilty of larceny, and punished as for that offense; and if not done with such 
intent, he shall be guilty of a misdemeanor. 

Rey., s. 3511; Code, s. 1070; 1866, c. 60. 

For act as to certain counties, see sections 4307, 4308. 

Tenant not estopped to deny landlord’s title to timber land not embraced in the portion 
which he rented: State v. Boyce, 109-739. 

This statute embraces only such property as was not subject to larceny at common law: 
State vy. Vosburg, 111-718—therefore does not embrace money, Ibid.—but does embrace brass 
fixtures on an engine which is attached to freehold, State v. Beck, 141-829. 

Accused may show title to be in third person: State v. Boyce, 109-739. 

As to sufficiency of indictment hereunder, see State v. Halloway, 117-730; State v. Calloway, 
118-864. Sufficient description of property: State v. Caylor, 178-807. 

Felonious intent necessary to convict hereunder: State v. Crosset, 81-579. Effect of recent 
possession: State v. Jennett, 88-665. 

Compare, as to jurisdiction: State v. Rice, 83-660. 


4260. Larceny of horses and mules. If any person shall steal any horse, mare, 
gelding or mule, he shall suffer imprisonment at hard labor for not less than one 
nor more than twenty years, at the discretion of the court. A count under this 
section may be joined in a bill of indictment with a count under the section that 
immediately follows. 


Reyv., s. 3505; Code, s. 1066; 1868, c. 37, s. 1; 1879, c. 234, s. 2; 1866-7, c. 62; 1917, c. 162, 
Sa28 


One borrowing horse with felonious intent to deprive owner of it, and to appropriate it to 
his own use, is guilty of larceny: State v. Bryant, 74-124. 

Evidence, sufficiency of: State v. Thompson, 95-596. Effect of recent possession: State v. 
Adams, 2-463; State v. Jennett, 88-665; see State v. Hullen, 133-656. 

Compare, as to punishment, State v. Putney, 61-543; State v. Evans, 69-40. 


VERDICT. General verdict of guilty on two counts, one charging stealing a horse, under 
the statute, and the other charging receiving, is error: State v. Johnson, 75-123; State v. 
Goings, 98-766—but no error where the charge of horse-stealing is made at common law, State 
v. Lawrence, 81-552. 


4261. Taking horses or mules for temporary purposes. If any person shall 
unlawfully take and carry away any horse, gelding, mare or mule, the property 
of another peson, secretly and against the will of the owner of such property, 
with intent to deprive the owner of the special or temporary use of the same, 
or with the intent to use such property for a special or temporary purpose, the 
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person so offending shall be guilty of a misdemeanor, and shall be fined or 
imprisoned, or both fined and imprisoned, in the discretion of the court. 
Rey., s. 8509; Code, s. 1067; 1879, c. 234, s. 1; 1913, c. 11. 


Indictment not defective because it charges the stealing of the temporary use of a buggy as 
well as a horse: State v. Darden, 117-697. 
Section cited: Clark v. Whitehurst, 171-1; State v. Thompson, 95-596. 


4262. Taking of automobiles and electric vehicles for temporary purpose. If 
any person shall unlawfully take and carry away any automobile or electrical 
vehicle of any nature, kind or description whatsoever, the property of another 
person, secretly and against the will of the owner of such property, with intent 
to deprive the owner of the special or temporary use of the same, or with the 
intent to use such property for a special or temporary purpose, the person so 
offending shall be guilty of larceny, and shall be punished by imprisonment in 
the state’s prison or county jail not less than four months nor more than ten 
years, in the discretion of the court: Provided, that this section shall not be con- 
strued to repeal any other section of this article. 

1907, c. 126. 

See annotations under section 4261. 


4263. Larceny of taxed dogs misdemeanor. The larceny of any dog upon 
which the license tax provided in article two of the chapter entitled Dogs has been 
paid shall be a misdemeanor. 

1919; ec: 116, s. 9. 

See section 1683. 


4264. Pursuing or injuring livestock with intent to steal. If any person shall 
pursue, kill or wound any horse, mule, ass, jennet, cattle, hog, sheep or goat, the 
property of another, with the intent unlawfully and feloniously to convert the 
same to his own use, he shall be guilty of a felony, and shall be punishable, in 
all respects, as if convicted of larceny, though such animal may not have come 
into the actual possession of the person so offending. 

Rey., s. 8504; Code, s. 1068; 1866, c. 57. 


See generally: State v. Butler, 65-309. Description as a ‘‘certain cattle beast’’ sufficient 
in indictment: State v. Credle, 91-640. 
Compare, as to defense, State v. Rivers, 90-738. 


4265. Local: Killing unmarked livestock with felonious intent. If any per- 
son, not being the owner of any unmarked neat cattle, sheep or hogs, shall kill 
any unmarked neat cattle, sheep or hogs in the range, such person shall, if the 
act be done with felonious intent, be guilty of larceny and punished as for that 
offense, and if not done with such intent shall be guilty of a misdemeanor: Pro- 
vided, that this section shall apply only to the counties of Haywood, Hyde and 
Tyrrell. 

Rey., s. 3816; 1891, ¢. 258; 1895, c. 8; 1909, c. 597. 


Art. 17. Trartn Rospery 


4266. Train robbery. If any person shall enter upon any locomotive engine 
or car on any railroad in this state, and by threats, the exhibition of deadly 
weapons or the discharge of any pistol or gun, in or near any such engine or 
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ear, shall induce or compel any person on such engine or car to submit and 
deliver up, or allow to be taken therefrom, or from him, anything of value, he 
shall be guilty of train robbery, and on conviction thereof shall be punished by 
imprisonment in the state’s prison for not less than ten years nor more than 
twenty years. 

Rev.,,8. 301005 1895; c, 202 eo" 2 


4267. Attempted train robbery. If any person shall stop, or cause to be stopped, 
or impede, or cause to be impeded, or conspire with others for that purpose, any 
locomotive engine or car on any railroad in this state, by intimidation of those in 
charge thereof or by force, threats or otherwise, for the purpose of taking there- 
from or causing to be delivered up to such person so forcing, threatening or 
intimidating, anything of value, to be appropriated to his own use, he shall be 
guilty of attempting train robbery, and, on conviction thereof, shall be punished 
by confinement in the state’s prison for not less than two years nor more than 
twenty years. 

Rey., s. 3766; 1895, c. 204, s. 1. 


Arr. 18. EmprzzLEMENT 


4268. Embezzlement of property received by virtue of office or employment. 
If any person exercising a public trust or holding a public office, or any 
guardian, administrator or executor, or any officer or agent of a corporation, 
or any agent, consignee, clerk or servant, except persons under the age of 
sixteen years, of any person, shall embezzle or fraudulently or knowingly 
and willfully misapply or convert to his own use, or shall take, make way with 
or secrete, with intent to embezzle or fraudulently or knowingly and willfully 
misapply or convert to his own use any money, goods or other chattels, bank note, 
check or order for the payment of money issued by or drawn on any bank or 
other corporation, or any treasury warrant, treasury note, bond or obligation for 
the payment of money issued by the United States or by any state, or any other 
valuable security whatsoever belonging to any other person or corporation, 
which shall have come into his possession or under his care, he shall be guilty of 
a felony, and shall be punished as in cases of larceny. 


Rev., s. 3406; Code, s. 1014; 21 Hen. VII, c. 7; 1871-2, c. 145, s. 2; 1889, ce. 226; 1891, 
ec. 188; 1897, ¢. 31; 1919, c. 97, s.25. 


As to jurisdiction, see State v. Blackley, 138-620. Demand not necessary to support a prose- 
cution: Ibid. Review of amendments to the original section in Durham v. Jones, 119-270; 
State v. Connelly, 104-794. Under this section embezzlement is punishable as larceny, but the 
offense is not made larceny: State v. Lanier, 88-658, 89-517. Section merely cited in State v. 
Hill, 91-562; State v. Harper, 94-936. 


THE CRIME OF EMBEZZLEMENT. Not a common-law offense: State v. McDonald, 
133-682. Embezzlement means not only to appropriate to one’s own use, but also to misappro- 
priate fraudulently: State v. Foust, 114-842. The use of funds from one source to meet a 
default in another transaction is embezzlement: State v. Klingman, 172-947. Distinguished 
from larceny by fact that in larceny there is necessarily a trespass: State v. McDonald, 133- 
684. Constituent elements of the crime pointed out in State v. Blackley, 138-620. Intention 
to restore the property, and even a restoration itself, is not a defense: State v. Summers, 
141-841. 

One making locust pins out of prosecutor’s timber under contract to go halves in profits is 
not guilty of embezzlement where he sells pins and keeps all the money: State v. Barton, 
125-702. 
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Section does not embrace relation of landlord and tenant: State v. Keith, 126-1114—and 
landlord selling crop and not accounting to tenant does not make embezzlement, Ibid. The 
appropriation by defendant does not raise presumption of fraudulent intent: State v. Mc- 
Donald, 133-680. Property must be that of prosecutor: State v. Barton, 125-702. 

Word ‘‘servant’’ defined: State v. Costin, 89-511. Contractor with prosecutor is not an 
officer, clerk, employee or servant of prosecutor: Ibid. 


INDICTMENT. What the indictment should charge: State v. Gulledge, 173-746. Need 
not allege that goods were committed in custody of defendant nor any branch of trust except 
that growing out of relation of owner and servant or agent: State v. Wilson, 101-730. Must 
allege that defendant is not an apprentice nor within age of sixteen: State v. Blackley, 138- 
620; State v. Lanier, 88-658; State v. Wilson, 101-730; State v. Connor, 142-708. Where 
count for embezzlement contains charge of larceny, charge of larceny will be treated as sur- 
plusage: State v. Harris, 106-682. Need not incorporate the words ‘‘with force and arms’’: 
State v. Harris, 106-682. As to description of property, see State v. Fain, 106-760. Where 
two charged with embezzlement in one count and one of the two also charged with embezzle- 
ment in another count, no misjoinder: State v. Harris, 106-682. Sufficiency of indictment: 
State v. Foust, 114-842; State v. Harris, 106-682; State v. Fain, 106-760; State v. Wilson, 
101-730. 


BURDEN OF PROOF. Though appropriation admitted, burden is on state to show feloni- 
ous intent beyond reasonable doubt: State v. Summers, 141-841; State v. McDonald, 133-680— 
being the essential element of the crime and peculiarly a question for the jury, State v. Dunn, 
138-672; State v. Dewey, 139-556; State v. Summers, 141-841; State v. Blackley, 138-620; State 
vy. MeDonald, 133-680. Burden is not on state to prove defendant is not an apprentice nor 
under age of sixteen, but is on defendant: State v. Blackley, 138-620; State v. Connor, 142-708. 


EVIDENCE. Not necessary to prove any breach of trust or confidence except that which 
grows out of the relation between owner and servant or agent: State v. Wilson, 101-730. Court 
properly excluded question asked defendant, if he were willing to deposit money alleged to 
have been embezzled in clerk’s office to await result of civil action about the matter: State v. 
Summers, 141-841. 


4269. Embezzlement of state property by public officers and employees. If 
any officer, agent or employee of the state, or other person having or holding in 
trust for the same any bonds issued by the state, or any security, or other prop- 
erty and effects of the same, shall embezzle or knowingly and willfully misapply 
or convert the same to his own use, or otherwise willfully or corruptly abuse such 
trust, such offender and all persons aiding and abetting, or otherwise assisting 
therein, shall be guilty of a felony, and shall be fined not less than ten thousand 
dollars, or imprisoned in the state’s prison not less than twenty years, or both, 
at the discretion of the court. 

Rey., s. 3407; Code, s. 1015; 1874-5, c. 52. 


See annotations under section 4268. Section cited in State v. Hill, 91-562; State v. Con- 
nelly, 104-798. 2 


4270. Embezzlement of funds by public officers and trustees. If any officer, 
agent, or employee of any city, county or incorporated town, or of any penal, 
charitable, religious or educational institution; or if any person having or hold- 
ing any moneys or property in trust for any city, county, incorporated town, 
penal, charitable, religious or educational institution, shall embezzle or otherwise 
willfully and corruptly use or misapply the same for any purpose other than 
that for which such moneys or property is held, such person shall be guilty of 
a felony, and shall be fined and imprisoned in the state’s prison in the discretion 
of the court. If any clerk of the superior court or any sheriff, treasurer, register 
of deeds or other public officer of any county or town of the state shall embezzle or 
wrongfully convert to his own use, or corruptly use, or shall misapply for any 
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purpose other than that for which the same are held, or shall fail to pay over and 
deliver to the proper persons entitled to receive the same when lawfully required 
so to do, any moneys, funds, securities or other property which such officer shall 
have received by virtue or color of his office in trust for any person or corpora- 
tion, such officer shall be guilty of a felony. The provisions of this section shall 
apply to all persons who shall go out of office and fail or neglect to account to or 
deliver over to their successors in office or other persons lawfully entitled to 
receive the same all such moneys, funds and securities or property aforesaid. 
The punishment shall be imprisonment in the state’s prison or county jail, or fine 
in the discretion of the court. 
Rey., s. 3408; Code, s. 1016; 1891, c. 241; 1876-7, c. 47. 


See annotations under section 4268. Section cited in State v. Hill, 91-562. Compare State 
v. Heaton, 81-542; State v. Connelly, 104-794. 


4271. Embezzlement by treasurers of charitable and religious organizations. If 
any treasurer or other financial officer of any benevolent or religious institution, 
society or congregation shall lend any of the moneys coming into his hands to 
any other person or association without the consent of the institution, associa- 
tion or congregation to whom such moneys belong; or, if he shall fail to account 
for such moneys when called on, he shall be guilty of a misdemeanor, and shall be 
punished by fine or imprisonment, or both, in the discretion of the court. 

Rev., s. 8409; Code, s. 1017; 1879, c. 105. 

See annotations under section 4268. This section creates two offenses, lending money of 
society without consent, and failure to account for such money: State v. Dunn, 138-672. 


Words ‘‘benevolent and religious association’’ and ‘‘account’’ interpreted in State v. 
Dunn, 134-663. Section cited in State v. Hill, 91-562. 


4272. Embezzlement by officers of railroad companies. If any president, secre- 
tary, treasurer, director, engineer, agent or other officer of any railroad com- 
pany shall embezzle any moneys, bonds or other valuable funds or securities, 
with which such president, secretary, treasurer, director, engineer, agent or other 
officer shall be charged by virtue of his office or agency, or shall in any way, 
directly or indirectly, apply or appropriate the same for the use or benefit of 
himself or any other person, state or corporation, other than the company of 
which he is president, secretary, treasurer, director, engineer, agent or other 
officer, for every such offense the person so offending shall be guilty of a felony, 
and on conviction in the superior or criminal court of any county through which 
the railroad of such company shall pass, shall be imprisoned in the state’s prison 
not less than three nor more than ten years, and fined not less than one thousand 
nor more than ten thousand dollars. 

Rev., s. 3403; Code, s. 1018; 1870-1, c. 103, s. 1. 

For annotations on embezzlement, see under section 4268. 


4273. Conspiring with officers of railroad companies to embezzle. If any per- 
son shall agree, combine, collude or conspire with the president, secretary, treas- 
urer, director, engineer or agent of any railroad company to commit any offense 
specified in the preceding section, such person so offending shall be guilty of a 
felony, and on conviction in the superior or criminal court of a county through 
which the railroad of any company against which such offense may be perpe- 
trated passes, shall be imprisoned in the state’s prison for not less than three nor 
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more than ten years, and fined not less than one thousand nor more than ten 
thousand dollars. 

Rey., s. 3404; Code, s. 1019; 1870-1, c. 103, s. 2. 

Conspiracy generally; order of proof: State v. Jackson, 82-565. As to jurisdiction, see 
State v. Lewis, 142-633. Section cited in State v. Hill, 91-562. For annotations as to em- 
bezzlement generally, see under section 4268. 


4274. Embezzlement by insurance agents and brokers. If any insurance 
agent or broker who acts in negotiating a contract of insurance by an insurance 
company, association or fraternal order or society, lawfully doing business in 
this state, embezzles or fraudulently converts to his own use, or, with intent to 
use or embezzle, takes, secretes or otherwise disposes of, or fraudulently with- 
holds, appropriates, lends, invests or otherwise uses or applies any money or 
substitute for money received by him as such agent or broker, contrary to the 
instructions or without the consent of the company for or on account of which the 
same was received by him, he shall be deemed guilty of larceny. 

Rey., s. 3489; 1889, c. 54, s. 103; 1911, c. 196, s. §. 


4275. Embezzlement by surviving partner. If any surviving partner shall 
willfully and intentionally convert any of the property, money or effects belong- 
ing to the partnership to his own use, and refuse to account for the same on 
settlement, he shall be guilty of a felony, and upon conviction shall be punished 
by fine or imprisonment in the state’s prison in the discretion of the court. 

Rey., s. 3405; 1901, c. 640, s. 9. 

For annotations as to embezzlement generally, see under section 4268. 


4276. Embezzlement by tax officers. If any officer appropriates to his own 
use the state, county, school, city or town taxes, he shall be guilty of embezzle- 
ment, and may be punished by confinement in the state’s prison not exceeding 
five years, at the discretion of the court. 

Rey., s. 3410; Code, s. 3705; 1883, c. 1386, s. 49. 

See annotations under section 4268. Section cited in State v. Hill, 91-562; State v. Con- 
nelly, 104-794. 


Art. 19. Fatst Prerenses ann CHEATS 


4277. Obtaining property by false tokens and other false pretenses. If any 
person shall knowingly and designedly, by means of any forged or counterfeited 
paper, in writing or in print, or by any false token, or other false pretense what- 
soever, obtain from any person or corporation within the state any money, goods, 
property or other thing of value, or any bank-note, check or order for the pay- 
ment of money, issued by, or drawn on, any bank or other society or corporation 
within this state or any of the United States, or any treasury warrant, debenture, 
certificate of stock or public security, or any order, bill of exchange, bond, prom- 
issory note or other obligation, either for the payment of money or for the 
delivery of specific articles, with intent to cheat or defraud any person or corpo- 
ration of the same, such person shall be guilty of a felony, and shall be impris- 
oned in the state’s prison not less than four months nor more than ten years, or 
fined, in the discretion of the court: Provided, that if, on the trial of any one 
indicted for such crime, it shall be proved that he obtained the property in such 
manner as to amount to larceny, he shall not, by reason thereof, be entitled to be 
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acquitted of the felony ; and no person tried for such felony shall be liable to be 
afterwards prosecuted for larceny upon the same facts: Provided further, that it 
shall be sufficient in any indictment for obtaining or attempting to obtain any 
such property by false pretenses to allege that the party accused did the act 
with intent to defraud, without alleging an intent to defraud any particular 
person, and without alleging any ownership of the chattel, money or valuable 
security ; and, on the trial of any such indictment, it shall not be necessary to 
prove an intent to defraud any particular person, but it shall be sufficient to 
prove that the party accused did the act charged with an intent to defraud. 


Rev.4 8) 1343825 Code, 7s, 1025eRe Cy ¢..34, Ss. 6737 1511, -c, 814. Ss. 23.33) Een. Vile, i. 
Sealy Pipe eas, Mig (ek ese 


CONSTITUENT ELEMENTS OF THE CRIME. False pretense is the false representa- 
tion of a subsisting fact, calculated to deceive, intended to deceive, and which does deceive, 
whether it be in writing, words or acts, whereby one man obtains value from another without 
compensation: State v. Whedbee, 152-770; State v. Davis, 150-851; State v. Phifer, 65-321; 
State v. Hefner, 84-751; State v. Matthews, 121-604; State v. Mangum, 116-998; State v. 
Mikle, 94-843; State v. Mathews: 91-636; State vy. Dickson, 88-643; State v. Hason, 86-274; 
State v. Seis 76-258; State v. Moore, 111-667. 

Elements of the crime: State v. Carlson, 171-818. A mere lie is not sufficient to make out 
the crime; there must be a false token or contrivance calculated to deceive the ordinary man: 
State v. Matthews, 121-604; State v. Fitzgerald, 18-408; State v. Justice, 13-199; State v. 
Simpson, 10-620—and it must be a false pretense of an existing fact in contradistinction to 
mere promise or opinion, State v. Knott, 124-814; State v. Daniel, 114-823. Selling articles by 
short weight: State v. Ice Co., 166-366; s. c., 166-403. The false representation may be made 
to the agent of the owner of the goods: State v. Taylor, 131-711. 

There is no crime where party to whom false pretense made knows it is false or ought to 
have known it: State v. Whidbee, 124-796; State v. Moore, 111-667. Section does not apply 
where property obtained under false pretense was land: State v. Burrows, 33-477—where pay- 
ment is made for goods delivered and change is given in counterfeit coin, State v. Allred, 84- 
749—where caveat emptor applies, State v. Wilkerson, 103-337; State v. Young, 76-258. But 
it does apply where property obtained was money, although obtained in a transaction convey- 
ing land: State v. Munday, 78-460. Instances of false pretense, see State v. Burke, 108-750; 
State v. Jones, 70-75. 


INDICTMENT. Must state that pretense made was in fact false, and in what respects 
false: State v. Lambeth, 80-393; State v. Pickett, 78-458; State v. Holmes, 82-607—that de- 
fendant knew it was false, State v. Mangum, 116-998; State v. Moore, 111-667—that it was 
made feloniously, State v. Wilson, 116-979; State v. Bryan, 112-848; State v. Caldwell, 112- 
854; State v. Howard, 129-584. 

Must show connection between the false pretense and the thing of value secured: State v. 
Whedbee, 152-770—and this connection must be proved, State v. McCloud, 151-730. 

Not necessary to allege an intent to defraud any particular person: State v. Ridge, 125-658; 
State v. Howard, 129-584; State v. Taylor, 131-714—nor the person deceived, State v. Ice Co., 
166-366; s. ¢., 166-403—nor that order used to obtain goods was written or oral, State v. Mikle, 
94-843—nor what kind of currency counterfeited and passed for something of value, State v. 
Boon, 49-463—nor the value of property obtained, State v. Gillespie, 80-396; State v. Boon, 
49-463. 

Goods obtained by false pretense must be described: State v. Reese, 83-637. 

Indictment sufficient in State v. Carlsen, 171-818; State v. Claudius, 164-521; State v. 
Marsh, 162-603; State v. Ridge, 125-658; State v. Howard, 129-584; State v. Burke, 108-750; 
State v. Dixon, 101-741; State v. Wilkerson, 98-696; State v. Sherrill, 95-663; State v. Mikle, 
94-843; State v. Dixon, 88-643; State v. Eason, 86-674; State v. Hefner, 84-751; State v. 
Pickett, 78-458; State v. Boon, 49-463—insufficient, State v. Holmes, 82-607; State v. Lam- 
beth, 80-393; State v. Pickett, 78-458; State v. Burrows, 33-477; State v. Fitzgerald, 18-408; 
State v. Patillo, 11-348. 


GENERALLY. See State v. Dixon, 101-741; State v. Phifer, 65-321; State v. Burrows, 
33-477. A corporation may violate this section: State v. Ice Co., 166-366; s. ¢., 166-403. 
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Sufficiency of evidence: State v. Marsh, 162-603; State v. Taylor, 131-711; State v. Mat- 
thews, 121-604; State v. Wilkerson, 98-696; State v. Johnson, 75-123; State v. Jones, 70-75— 
insufficiency of, State v. Knott, 124-814; State v. Corbett, 46-246; State v. Alphin, 84-745. 
Burden of proof is on prosecution to establish the truth of every averment necessary to con- 
stitute the offense: State v. Wilbourne, 87-529. 

As to judge’s charge, see State v. Taylor, 131-711; State v. Wilkerson, 103-337; State v. 
Alphin, 84-745; State v. Wilbourne, 87-529. 

A charge of obtaining money by false pretense is not sustained by proving the fraudulent 
obtaining of a promissory note: State v. Gibson, 169-318; s. ¢., 170-697. A new indictment 
for obtaining a note is not twice in jeopardy: Ibid. 

Special verdict must set out all the facts necessary to constitute the crime: State v. Oakley, 
103-408; State v. Blue, 84-807. As to variance between indictment and proof, see State v. 
McWhirter, 144-809; State v. Ridge, 125-658; State v. Ashford, 120-588; State v. Mikle, 
94-843; State v. Corbett, 46-264. 

Compare State v. Crumpler, 90-701. 


4278. Obtaining signatures or property by false pretenses. If any person, 
with intent to defraud or cheat another, shall designedly, by color of any false 
token or writing, or by any other false pretense, obtain the signature of any 
person to any written instrument, the false making of which would be punishable 
as forgery, or obtain from any person any money, goods, wares, merchandise or 
other property or valuable thing whatsoever, he shall be punishable by fine of not 
less than one hundred dollars nor more than one thousand dollars, or by impris- 
onment in the state’s prison for a term of not less than one year nor more than 
five years, or both, at the discretion of the court. 

Rey., s. 3483; Code, s. 1026; 1871-2, ec. 92. 

For annotations upon ‘‘false pretense’’ generally, see under section 4277. 

Obtaining money by fraudulently obtaining prosecutor’s signature to a note: State v. Gib- 
son, 169-318; s. ¢., 170-697. Section not applicable where ‘‘caveat emptor’’ applies: State v. 
Young, 76-258; State v. Wilkerson, 103-337—-where property obtained was land, State vy. Bur- 
rows, 33-477—but it does apply where property obtained was money, although obtained in a 


transaction conveying land, State v. Munday, 78-460. Criminal intent is essential: State v. 
Austin, 79-624. 


INDICTMENT. Since act of 1891, ch. 205, it must charge that the act was done ‘‘feloni- 
ously’’: State v. Caldwell, 112-554; State v. Taylor, 131-711. Sufficiency of: State v. Eason, 
86-674. Insufficiency of: State v. Lambeth, 82-393; State v. Pickett, 78-458; State v. Holmes, 
82-607. There must be an averment of false pretense: State v. Holmes, 82-607—but no aver- 
ment as to value of property necessary, State v. Gillespie, 80-396. Description of goods ob- 
tained necessary: State v. Reese, 83-637. 

Sufficiency of evidence hereunder: State v. Jones, 70-75. Compare State v. Crumpler, 
90-701. 


4279. Obtaining property by false representation of pedigree of animals. If 
any person shall, with intent to defraud or cheat, knowingly represent any ani- 
mal for breeding purposes as being of greater degree of any particular strain of 
blood than such animal actually possesses, and by such representation obtain 
from any other person money or other thing of value, he shall be guilty of a 
misdemeanor, and upon conviction thereof shall for each offense be punished by 
a fine of not less than sixty dollars nor more than three hundred dollars, or by 
imprisonment for a term not exceeding six months. 

Rey., 8. 3307; 1891, c. 94, s. 2. 


4280. Obtaining certificate of registration of animals by false representation. 
If any preson shall, by any false representation or pretense, with intent to 
defraud or cheat, obtain from any club, association, society or company for the 
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improvement of the breed of cattle, horses, sheep, swine, fowls or other domestic 
animals or birds, a certificate of registration of any animal in the herd register of 
any such association, society or company, or a transfer of any such registration, 
upon conviction thereof he shall be punished by imprisonment for a term not 
exceeding three months or a fine not exceeding one hundred dollars, or by both 
such fine and imprisonment. 

Reyv., s. 33808; 1891, c. 94, s. 1. 


4281. Obtaining advances under promise to work and pay for same. If any 
person, with intent to cheat or defraud another, shall obtain any advances in 
money, provisions, goods, wares or merchandise of any description from any 
other person or corporation upon and by color of any promise or agreement that 
the person making the same will begin any work or labor of any description for 
such person or corporation from whom the advances are obtained, and the person 
making the promise or agreement shall willfully fail, without a lawful excuse, 
to commence or complete such work according to contract, he shall be guilty of 
a misdemeanor, and upon conviction shall be fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days. Evidence of such promise or agreement 
to work, the obtaining of such advances thereon and the failure to comply with 
such promise or agreement shall be presumptive evidence of the intent to cheat 
and defraud at the time of obtaining the advances and making the promise or 
agreement, subject to be rebutted by other testimony which may be introduced 
by the defendant. 

Rey., s. 3481; 1889, c. 444; 1891, c. 106; 1905, c. 411. 


Section constitutional: State v. Norman, 110-484. As to sufficiency of evidence hereunder, 
see Ibid. The last part of the section as to presumptive evidence is unconstitutional: State 
v. Griffin, 154-611; State v. Isley, 164-491. 


4282. Obtaining advances under written promise to pay therefor out of desig- 
nated property. If any person shall obtain any advances in money, provisions, 
goods, wares or merchandise of any description from any other person or corpo- 
ration, upon any written representation that the person making the same is the 
owner of any article of produce, or of any other specific chattel or personal prop- 
erty, which property, or the proceeds of which the owner in such representation 
thereby agrees to apply to the discharge of the debt so created, and the owner 
shall fail to apply such produce or other property, or the proceeds thereof, in 
accordance with such agreement, or shall dispose of the same in any other manner 
than is so agreed upon by the parties to the transaction, the person so offending 
shall be guilty of a misdemeanor, whether he shall or shall not have been the 
owner of any such property at the time such representation was made. 

Rev., s. 83484; Code, s. 1027; 1879, cc. 185, 186; 1905, c. 104. 

Section constitutional: State v. Torrence, 127-550. The representation hereunder must be 
a false representation of an existing fact: State v. Torrence, 127-550; State v. Whidbee, 
124-796. As to sufficiency of indictment and evidence: State v. Torrence, 127-550. The in- 


dictment should follow the statute, using the essential words descriptive of the offense: State 
vy. Mooney, 173-798. See annotations under section 4277. 


4283. Obtaining property in return for worthless check, draft or order. Every 
person who, with intent to cheat and defraud another, shall obtain money, credit, 
goods, wares or any other thing of value by means of a check, draft or order of 
any kind upon any bank, person, firm or corporation, not indebted to the drawer, 
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or where he has not provided for the payment or acceptance of the same, and 
the same be not paid upon presentation, shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, or both, at the discretion of the 
court. The giving of the aforesaid worthless check, draft, or order shall be 
prima facie evidence of an intent to cheat and defraud. 

1907, ce. 975; 1909, c. 647. 

The offense is called a misdemeanor and may be punished on appeal from recorder’s court 


to the superior court without a bill of indictment: State v. Freeman, 172-925. What is meant 
by obtaining a thing of value: Ibid. 


4284, Obtaining entertainment at hotels and boarding-houses without paying 
therefor. Any person who obtains any lodging, food or accommodation at an 
inn, boarding-house or lodging-house without paying therefor, with intent to 
defraud the proprietor or manager thereof, or who obtains credit at an inn, 
boarding-house or lodging-house by the use of any false pretense,.or who, after 
obtaining credit or accommodation at an inn, boarding-house or lodging-house, 
absconds and surreptitiously removes his baggage therefrom without paying for 
his food, accommodation or lodging, shall be guilty of a misdemeanor, and shall 
upon conviction be fined or imprisoned at the discretion of the court. 

1907, c. 816. 


What is meant by a boarding-house: State v. McRae, 170-712. Removing baggage from 
hotel without paying bill: State v. Hill, 166-298. 


4285. Obtaining wearing apparel on approval. If any person, with intent to 
cheat and defraud, shall solicit and obtain from any merchant any article of 
wearing apparel on approval, and shall thereafter, upon demand, refuse or fail 
to return the same to such merchant in an unused and undamaged condition, or 
to pay for the same, such person so offending shall be guilty of a misdemeanor. 
Evidence that a person has solicited a merchant to deliver to him any article of 
- wearing apparel for examination or approval and has obtained the same upon 
such solicitation, and thereafter, upon demand, has refused or failed to return 
the same to such merchant in an unused and undamaged condition, or to pay for 
the same, shall constitute prima facie evidence of the intent of such person to 
cheat and defraud, within the meaning of this section. 

LOL, c. 185: 


4286. Obtaining money by false representation of physical defect. It shall be 
unlawful for any person to falsely represent himself or herself in any manner 
whatsoever as blind, deaf, dumb, or crippled or otherwise physically defective 
for the purpose of obtaining money or other thing of value or of making sales 
of any character of personal property. Any person so falsely representing him- 
self or herself as blind, deaf, dumb, crippled or otherwise physically defective, 
and securing aid or assistance on account of such representation, shall be deemed 
guilty of a misdemeanor. 

1919, c. 104. 


Art. 20. Fraups 


4287. Fraudulent disposal of mortgaged property. If any person, after exe- 
cuting a chattel mortgage, deed of trust or other lien for a lawful purpose, shall 
make any disposition of any personal property embraced in such mortgage, deed 
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of trust or lien, with intent to hinder, delay or defeat the rights of any person to 
whom or for whose benefit such deed was made, every person so offending and 
every person with a knowledge of the lien buying the property embraced in any 
such deed or hen, and every person assisting, aiding or abetting the unlawful 
disposition of such property, with intent to hinder, delay or defeat the rights 
of any person to whom or for whose benefit any such deed or lien was made, 
shall be guilty of a misdemeanor, and shall be punished by fine or imprisonment, 
or both, in the discretion of the court. In all indictments for violations of the 
provisions of this section it shall not be necessary to allege or prove the person 
to whom any sale or disposition of the property was made, but proof of the pos- 
session of the property embraced in such chattel mortgage, deed of trust or lien, 
by the grantor thereof, after the execution of said chattel mortgage, deed of trust, 
or lien, and while it is in force, and further proof of the fact that the sheriff or 
other officer charged with the execution of process cannot after dune diligence 
find such property under process directed to him for its seizure, for the satis- 
faction of such chattel mortgage, deed of trust or lien, or that the mortgagee 
demanded the possession thereof of the mortgagor for the purpose of sale to 
foreclose said mortgage, deed of trust or lien, after the right to such foreclosure 
had accrued, and that the mortgagor failed to produce, deliver or surrender the 
same to the mortgagee for that purpose, shall be prima facie proof of the fact 
of a disposition or sale of such property, by the grantor, with the intent to 
hinder, delay or defeat the rights of the person to whom said chattel mortgage, 
deed of trust or lien was made. 

Rey., s. 83485; Code, s. 1089; 1887, c. 14; 1873-4, c. 81; 1874-5, c. 215; 18838, c. 61. 

There are three classes of offenders against whom the statute is directed: State v. Woods, 
104-898. Infant cannot be convicted hereunder: State v. Howard, 88-650. 

Intent is essential: State v. Ellington, 98-749. It is presumed where disposition of prop- 
erty necessarily results in hindering, delaying, or defrauding the mortgagee; otherwise, ques- 
tion of fact for jury: State v. Manning, 107-910. Intent is presumed where sale is proved, 
and no evidence offered to explain such sale: State v. Holmes, 120-573. 

Indictment should charge aiding and abetting where such is the offense: State v. Wood, 
104-898. Sufficiency of indictment: State v. Surles, 117-720. 

Evidence; sufficiency of: State v. Logan, 100-454—insufficiency of, State v. Woods, 104-898. 
Proving the intent: State v. Jeffries, 117-727. Burden of proof is upon defendant to disprove 
criminal intent where prosecution has made out prima facie case: State v. Holmes, 120-573; 
State v. Surles, 117-720. 

Section cited in State v. Barrett, 138-635; State v. Torrence, 127-550; State v. Jones, 
113-669. 

Compare, as to jurisdiction, State v. Jones, 83-657—as to indictment, State v. Pickens, 79- 
652; State v. Burns, 80-376. 


4288. Secreting property to hinder enforcement of lien. Any person remov- 
ing, exchanging or secreting any personal property on which a lien exists, with 
intent to prevent or hinder the enforcement of the lien, shall be guilty of a mis- 
demeanor. 

Rev., s. 3436; 1887, c. 14. 


4289. Fraudulent entry of horses at fairs. If any person shall knowingly 
enter or cause to be entered in competition for any purse, prize, premium, stake 
or sweepstake offered or given by any agricultural or other society, association 
or person in this state, any horse, mare, gelding, colt or filly under an assumed 
name or out of its proper class, he shall be punished by a fine of not less than 
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one hundred nor more than one thousand dollars, or by imprisonment in the 
state’s prison for not less than one nor more than five years, or by both fine and 
imprisonment, at the discretion of the court. 

Rey., s. 3429; 1898, c. 387. 

See section 4335. 


4290. Fraudulent and deceptive advertising. It shall be unlawful for any 
person, firm, corporation or association, with intent to sell or in anywise to 
dispose of merchandise, securities, service or any other thing offered by such 
person, firm, corporation or association, directly or indirectly, to the public for 
sale or distribution, or with intent to increase the consumption thereof, or to 
induce the public in any manner to enter into any obligation relating thereto, 
or to acquire title thereto, or an interest therein, to make public, disseminate, 
circulate or place before the public or cause directly or indirectly to be made, 
published, disseminated, circulated or placed before the public in this state, in 
a newspaper or other publication, or in the form of a book, notice, handbill, 
poster, bill circular, pamphlet or letter, or in any other way, an advertise- 
ment of any sort regarding merchandise, securities, service or any other thing so 
offered to the public, which advertisement contains any assertion, representation 
or statement of fact which is untrue, deceptive or misleading: Provided, that such 
advertising shall be done willfully and with intent to mislead. Any person who 
shall violate the provisions of this section shall be guilty of a misdemeanor, and 
upon conviction shall be fined not exceeding fifty dollars or imprisoned not 
exceeding thirty days. 

1915, 6G .4218, 


4291. Blackmailing. If any person shall knowingly send or deliver any letter 
or writing demanding of any other person, with menaces and without any rea- 
sonable or probable cause, any chattel, money or valuable security; or if any 
person shall accuse, or threaten to accuse, or shall knowingly send or deliver any 
letter or writing accusing or threatening to accuse any other person of any 
crime punishable by law with death or by imprisonment in the state’s prison, © 
with the intent to extort or gain from such person any chattel, money or valuable 
security, every such offender shall be guilty of a misdemeanor. 

Rey., s. 3428; Code, s. 989; R. C., ce. 34, s. 110. 


As to sufficiency of indictment, see State v. Harper, 94-936. Sufficient evidence: State v. 
Frady, 172-978. 


4292. Fraudulent removal of manufacturer’s serial number from automobile. 
Every person within this state is hereby prohibited from knowingly buying, 
selling, receiving, disposing of or concealing any automobile, motor car, or motor 
vehicle from which the manufacturer’s serial number or any other distinguish- 
ing number or identification mark has been removed, defaced, covered, altered, or 
destroyed, for the purpose of concealing or misrepresenting the identity of said 
automobile, motor car, or motor vehicle. Any person violating the provisions 
of this section, and any person who shall knowingly buy, sell, receive, dispose 
of, or conceal any automobile, motor car, or motor vehicle from which the manu- 
facturer’s serial number or any other distinguishing number or identification 
mark has been removed, defaced, covered, altered, or destroyed, for the purpose 
of concealment or misrepresenting the identity of said automobile, motor car, 
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or motor vehicle, shall be guilty of a misdemeanor. This section shall not apply 

to automobiles in the possession of innocent purchasers who acquired title or 

possession prior to March fourth, one thousand nine hundred and nineteen. 
1919 er 110: 


Art. 21. Forarmry 


4293. Forgery of bank-notes, checks and other securities. If any person shall 
falsely make, forge or counterfeit, or cause or procure the same to be done, or 
willingly aid or assist therein, any bill or note in imitation of, or purporting to 
be, a bill or note of any incorporated bank in this state, or in any of the United 
States, or in any of the territories of the United States; or any order or check 
on any such bank or corporation, or on the cashier thereof; or any of the securi- 
ties purporting to be issued by or on behalf of the state, or by or on behalf of 
any corporation, with intent to injure or defraud any person, bank or corpora- 
tion, or the state, the person so offending shall be guilty of a felony and shall be 
punished by imprisonment in the state’s prison or county jail for not less than 
four months nor more than ten years, or by a fine in the discretion of the court. 

Rev., s. 3419; Code, s. 1030; R. C., «. 34, s. 60; 1819, c. 994, s. 1. 


See, also, annotations under section 4296. See generally, as to forgery: State v. Hall, 108- 
776; Barnes v. Crawford, 115-76; State v. Cross, 101-770; State v. Covington, 94-913; State 
vy. Thornburg, 28-79; State v. Gherkin, 29-206; State v. Lytle, 64-255; State v. Dourden, 13-443. 

Sufficiency of indictment: State v. Hall, 108-776; State v. Monds, 9-443; State v. Twitty, 
9-248; but see State v. Perry, 4-130. 

Former acts which tend to bring the scienter home to defendant, competent: State v. Twitty, 
9-248. 

Compare State v. Tow, 44-214. 


4294. Uttering forged paper. If any person, directly or indirectly, whether 
for the sake of gain or with intent to defraud or injure any other person, shall 
utter or publish any such false, forged or counterfeited bill, note, order, check 
or security as is mentioned in the preceding section; or shall pass or deliver, or 
attempt to pass or deliver, any of them to another person (knowing the same to 
be falsely forged or counterfeited), the person so offending shall be punished by 
imprisonment in the county jail or state’s prison not less than four months nor 
more than ten years. 

Rey., s. 3427; Code, s. 1081; R. C., c. 34, s. 61; 1819, c. 994, s. 2; 1909, c. 666. 

For the presentation of a false certificate of exemption from the poll tax or a false tax 
receipt, see s. 4186, subsec. 5, of this chapter. 

See annotations under section 4296. Indictment held multifarious: State v. Jarvis, 129- 
698. Expert testimony: State v. Harris, 27-287. 


4295. Selling of certain forged securities. If any person shall sell, by deliv- 
ery, indorsement or otherwise, to any other person, any judgment for the recov- 
ery of money purporting to have been rendered by a justice of the peace, or any 
bond, promissory note, bill of exchange, order, draft or liquidated account pur- 
porting to be signed by the debtor (knowing the same to be forged), the person 
so offending shall be punished by imprisonment in the state’s prison or county 
jail for not less than four months nor more than ten years. 

Rey., s. 8425; Code, s. 1033; R. C., c. 34, s. 63. 


4296. Forgery of deeds, wills and certain other instruments. If any person, 
of his own head and imagination, or by false conspiracy or fraud with others, 
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shall wittingly and falsely forge and make, or shall cause or wittingly assent to 
the forging or making of, or shall show forth in evidence, knowing the same to 
be forged, any deed, lease or will, or any bond, writing obligatory, bill of 
exchange, promissory note, endorsement or assignment thereof; or any acquit- 
tance or receipt for money or goods; or any receipt or release for any bond, 
note, bill or any other security for the payment of money; or any order for the 
payment of money or delivery of goods, with intent, in any of said instances, to 
defraud any person or corporation, and thereof shall be duly convicted, the per- 
son so offending shall be punished by imprisonment in the state’s prison or county 
jail not less than four months nor more than ten years, or fined in the discretion 
of the court. 

Rey,, s. 8424; Code, ;s. 1029; R..C., c. 34, s. 59; 1801, «. 572; 5 Hliz..-c. 14,-ss. 2, 3; 21 
James I, c. 26. 

See generally, as to forgery: Barnes v. Crawford, 115-76; State v. Hall, 108-776; State v. 
Cross, 101-770; State v. Covington, 94-913; State v. Shaw, 92-768; State v. Dourden, 13-443. 
Falsely, wittingly and corruptly rubbing out and obliterating an acquittance, indorsed on a 

bond, is not forgery in North Carolina: State v. Thornburg, 28-79—nor falsely putting the 

name of a witness to a bond, which does not require a witness, State v. Gherkin, 29-206— 

nor is a writing binding on no one a subject of forgery, State v. Lytle, 64-255. 

As to name, see State v. Morgan, 19-348. Punishment may be by imprisonment in peni- 
tentiary: State v. Williams, 86-671. 

As to verdict, see State v. Cross, 101-770, 106-650. As to jurisdiction of state courts over 
forgery of notes to cover up national bank defalcations: Ibid. 

SECTION CONSTRUED, ‘‘Receipt for money’’: State v. Dalton, 8-3—‘‘shall show forth 
in evidence any deed,’’ State v. Britt, 14-122—‘‘order for payment of money or delivery of 
goods,’’ State v. Lamb, 65-419; State v. Thorn, 66-644; State v. Leak, 80-403; State v. Wil- 
liams, 86-671. 

INDICTMENT. Where forged instrument lost, bill need not allege the fact: State v. 
Peterson, 129-556—and only the substance need be set out, Ibid. As to indictment for forging 
bond, State v. Ballard, 6-186—for forging order on store, State v. Lane, 80-407—for forging 
instrument, where extrinsic facts necessary to show its capacity to deceive, State v. Covington, 
94-913—for forging receipt against a book account, State v. Dalton, 6-379, 8-3—for forging 
deed, State v. Street, 1-186—ffor changing date of note, State v. Weaver, 35-491—for forging 
railroad pass, State v. Weaver, 94-836—for forging bond by one of the obligors named therein 
against another of the obligors named, State v. Gardiner, 23-27—-for forging order in name of 
overseer or agent against principal, State v. Thorn, 66-644. 

Indictment for forging instruments where errors in names: State vy. Covington, 94-913; 
State v. Collins, 115-716. Fraudulent intent is a necessary ingredient of the crime of forgery: 
State v. Wolf, 122-1079; State v. Collins, 115-716. 

EVIDENCE. Possession of forged instrument, in favor of possessor, presumption of guilt: 
see State v. Patterson, 129-556; State v. Lane, 80-407; State v. Britt, 14-122. Competency 
of witness and of evidence: State v. Bateman, 25-474; State v. Cross, 101-770. Sufficiency of 
evidence: State v. Matlock, 119-806; State v. Lane, 80-407; State v. Morgan, 19-348. Insuf- 
ficiency of evidence: State v. Smith, 78-462; State v. Harrison, 69-143. 


4297. Forging names to petitions and uttering forged petitions. If any per- 
son shall willfully sign, or cause to be signed, or willfully assent to the signing 
of the name of any person without his consent, or of any deceased or fictitious 
person, to any petition or recommendation with the intent of procuring any com- 
mutation of sentence, pardon or reprieve of any person convicted of any crime or 
offense, or for the purpose of procuring such pardon, reprieve or commutation to 
be refused or delayed by any public officer, or with the intent of procuring from 
any person whatsoever, either for himself or another, any appointment to office, 
or to any position of honor or trust, or with the intent to influence the official 
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action of any public officer in the management, conduct or decision of any matter 
affecting the public, he shall be guilty of a felony, and shall be fined not exceed- 
ing one thousand dollars, or imprisoned in the county jail or state’s prison not 
exceeding five years, or both, at the discretion of the court; and if any person 
shall willfully use any such paper for any of the purposes or intents above recited, 
knowing that any part of the signatures to such petition or recommendation has 
been signed thereto without the consent of the alleged signers, or that names of 
any dead or fictitious persons are signed thereto, he shall be guilty of a felony, 
and shall be punished in like manner. 
Rev., s. 3426; Code, s. 10384; 18838, ¢. 275. 


4298. Forging certificate of corporate stock and uttering forged certificates. 
If any officer or agent of a corporation shall, falsely and with a fraudulent 
purpose, make, with the intent that the same shall be issued and delivered to any 
other person by name or as holder or bearer thereof, any certificate or other 
writing, whereby it is certified or declared that such person, holder or bearer is 
entitled to or has an interest in the stock of such corporation, when in fact such 
person, holder or bearer is not so entitled, or is not entitled to the amount of 
stock in such certificate or writing specified; or if any officer or agent of such 
corporation, or other person, knowing such certificate or other writing to be 
false or untrue, shall transfer, assign or deliver the same to another person, for 
the sake of gain, or with the intent to defraud the corporation, or any member 
thereof, or such person to whom the same shall be transferred, assigned or deliv- 
ered, the person so offending shall be imprisoned in the county jail or state’s 
prison not less than four months nor more than ten years. 

Rey., s. 8421; Code, s. 1082; R. C., c. 34, s. 62. 

See annotations under section 4296. 


4299. Forgery of bank-notes and other instruments by connecting genuine 
parts. If any person shall fraudulently connect together different parts of two or 
more bank-notes, or other genuine instruments, in such a manner as to produce 
another note or instrument, with intent to pass all of them as genuine, the same 
shall be deemed a forgery, and the instrument so produced a forged note, or 
forged instrument, in like manner as if each of them had been falsely made or 
forged. 

Rey., s. 3420; Code, s. 1037; R. C., c. 34, s. 66. 


SUBCHAPTER 7. CRIMINAL TRESPASS 


Art. 22. Trespassges To Lanp anp FIxTURES 


4300. Forcible entry and detainer. No one shall make entry into any lands 
and tenements, or term for years, but in case where entry is given by law; and 
in such case, not with strong hand nor with multitude of people, but only in a 
peaceable and easy manner; and if any man do the contrary, he shall be guilty 
of a misdemeanor. . 

Rey., s. 3670; Code, s. 1028; R. C., ce. 49, s. 1; 5 Ric. II, ¢. 8. 

To constitute the crime there must be some force or violence in excess of a mere trespass: 
State v. Leary, 136-578. Justice of the peace has no jurisdiction of forcible entry and de- 
tainer: State v. Yarborough, 70-250; R. R. v. Johnston, 70-348; R. R. v. Sharp, 70-509; Perry 


v. Shepherd, 78-83. 
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Difference between forcible trespass and forcible detainer: State v. Laney, 87-535. Strictly 
speaking, forcible trespass applies to personal property and forcible entry to real property: 
State v. Jacobs, 94-950. Forcible trespass (or entry and detainer) explained: State v. Daven- 
port, 156-596. 

Entry may be peaceable, without any objection, but may become forcible after party being 
forbidden: State v. Robbins, 123-730; see State v. Condor, 126-988. 

Under this section the lands must be in the actual possession of the person whose possession 
is charged to have been interfered with: State v. Bryant, 103-436; see State v. Leary, 136- 
578. Overseer on plantation is not in possession as against the owner, and owner may evict 
him without being guilty hereunder: State v. Curtis, 20-363. Landlord can forbid trespassers, 
even though tenant in possession: State v. Robbins, 123-730. Widow living on land not yet 
assigned as dower cannot prosecute hereunder: State v. Thompson, 130-680. 

For examples of forcible entry, see State v. Jacobs, 94-950; State v. Smith, 100-466; State 
v. Shepard, 82-614; State v. Robbins, 123-730; State v. Davis, 109-809; State v. Caldwell, 
47-468. 

INDICTMENT. Not necessary to charge or show that proprietor of the house where the 
alleged forcible entry and detainer was committed was in the house or present at time of of- 
fense: State v. Fort, 20-332; State v. Shepard, 82-614—-but if trespasser warned off by child 
of owner, must be stated that he was member of owner’s family residing there: State v. Mor- 
gan, 60-243. Not necessary to allege that defendant had no title to land: State v. Whitfield, 
80-317. Sufficient when it charges ‘‘that defendant unlawfully and with a strong hand did 
break and enter into a certain house of J. D., he, the said J. D., being then and there in the 
peaceable and quiet possession of same’’: State v. Whitfield, 30-315. Must charge actual pos- 
session in person whose possession is alleged to have been disturbed: State v. Bryant, 103-436. 
As to sufficiency of indictment generally, see State v. Eason, 70-88. Indictment is to be con- 
sidered as containing two counts, one for forcible entry and the other for a detainer: State v. 
Ward, 46-291. 

EVIDENCE. Sufficiency of: State v. Bordeaux, 47-242; State v. Davis, 109-809; Mos- 
seller v. Deaver, 106-495; State v. Smith, 100-466; State v. Caldwell, 47-469—insufficiency of, 
State v. Leary, 136-578; State v. Mills, 104-905; State v. Pridgen, 30-84; State v. Smith, 
24-127. For variance between allegations and proof, see Jordan v. Rouse, 46-119. 


4301. Malicious injury to real property. If any person shall maliciously com- 
mit any damage, injury or spoil upon any real property whatsoever, either of 
a public or private nature, for which no punishment is provided by any existing 
law, every person so offending shall be guilty of a misdemeanor: Provided, that 
nothing herein shall extend to any case where the party trespassing or doing 
the injury acted under a fair and reasonable belief that he had a right to do the 
act complained of, nor to any trespass, not being willful and malicious, com- 
mitted in hunting, fishing or the pursuit of game. When the owner, or one of 
the owners, of an estate in possession shall complain of the injury before a jus- 
tice of the peace of the county in which the offense is charged to have been com- 
mitted before the regular term of the superior court next after the commission of 
the offense, and shall fail to state in his complaint that the damage exceeds ten 
dollars, the punishment, upon conviction of the offense, shall not exceed a fine 
of fifty dollars or imprisonment for thirty days. 

Reyv., 8. 3677; Code, s. 1081; R. C., ec. 34, s. 111; 1873-4, c. 176, s. 5. 


Acts of 1873-74, ch. 176, do not embrace offense of forcible trespass: State v. Batchelor, 
72-468. 
For injury to houses, churches, fences, walls, etc., see section 4317. 


4302. Trespass on public lands. If any person shall erect a building on any 
public lands before the same shall have been sold or granted by the state, or on 
any lands belonging to the state board of education before the same shall have 
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been sold and conveyed by them, or cultivate or remove timber from any of such 
lands, he shall be guilty of a misdemeanor. Moreover, the state board of educa- 
tion can recover from any person cutting timber on its land three times the value 
of the timber which is cut. When any person shall be in possession of any part 
of such land, it shall be the duty of the sheriff of the county in which the land 
is situated, and he is hereby required, to give notice in writing to such person, 
commanding him to depart therefrom forthwith; and if the person in possession, 
upon being so notified, shall not, within two weeks after the time of notice, remove 
therefrom, the sheriff is required to remove him immediately, and if necessary, 
he shall summon the power of the county to assist him in so doing. 

Rey., s. 3746; Code, s. 1121; R. C., c. 34, s. 42; 1823, c. 1190; 1842, c. 36, s. 4; 1909, c. 891. 

Section cited in Worth v. Comrs.,.118-125; Land Co. v. Board of Education, 101-35. 


4303. Disorderly conduct in and injuries to public buildings. If any person 
shall make any rude or riotous noise or be guilty of any disorderly conduct in or 
near any of the public buildings of the state, or of any county or municipality, 
or shall write or scribble on, mark, deface, besmear, or injure the walls of any 
of the public buildings of the state or of any county or municipality, or any statue 
or monument, or shall do or commit any nuisance in or near any public building 
of the state or of any county or municipality, he shall be guilty of a misdemeanor. 
The keeper of the capitol or any person in charge of any of such public buildings 
shall have authority to arrest summarily and without warrant for a violation of 
this section. The words ‘‘public building,’’ as used in this section, shall include 
the grounds around such buildings. 


Reyv., s. 3742; Code, s. 2308; R. C., c. 103, ss. 7, 8; 1829, c. 29, ss. 1, 2; 1842, c. 47; 1915, 
C209: 


4304. Local: Erecting artificial islands and lumps in public waters. If any per- 
son shall erect artificial islands or lumps in any of the waters of the state east of 
the Wilmington and Weldon railroad and the Petersburg and Weldon railroad, 
he shall be guilty of a misdemeanor. 

Rey., s. 3543; Code, s. 986; 1883, c. 109. 


4305. Trespass on land after being forbidden; license to look for estrays. If 
any person, after being forbidden to do so, shall go or enter upon the lands of 
another, without a license therefor, he shall be guilty of a misdemeanor, and on 
conviction, shall be fined not exceeding fifty dollars, or imprisoned not more 
than thirty days: Provided, that if any person shall make a written affidavit 
before a justice of the peace of the county that any of his cattle or other livestock 
(which shall be specially described in such affidavit) have strayed away, and that 
he has good reason to believe that they are on the lands of a certain other person, 
then the justice may, in his discretion, allow the affiant to enter on the premises 
of such person with one or more servants, without firearms, in the daytime (Sun- 
day excepted), between the hours of sunrise and sunset, and make search for his 
estrays for such limited time as to the justice shall appear reasonable. The 
only effect of such license shall be to protect the persons entering from indict- 
ment therefor, and the license shall have this effect only where it is made bona 
fide and the entry is effected without any damage except such as may be neces- 
sary to conduct the search. 

Rey., s. 8688; Code, s. 1120; 1866, c. 60. 
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A person who enters land under a bona fide claim of title or right is not guilty hereunder: 
State v. Faggart, 170-737; State v. Wells, 142-590; State v. Winslow, 95-649; State v. Cros- 
sett, 81-579; State v. Hause, 71-518; State v. Ellen, 68-281; State v. Hanks, 66-612—so 
servant of bona fide claimant, entering at his command, is not guilty, State v. Winslow, 95- 
649—but a mere belief is not sufficient; there must be proof of a claim of title, or facts upon 
which defendant based a bona fide claim of right, State v. Fisher, 109-817; State v. Crawley, 
103-353; State v. Bryson, 81-595; State v. Glenn, 118-1194; State v. Durham, 121-546; com- 
pare State v. Boyce, 109-739. Failure to charge as to bona fide claim of defendant no error, 
when no such instruction is prayed: State v. Yellowday, 152-793. 

Although forbidden by the landlord, if a person entered the land on the invitation of the 
tenant he is not guilty: State v. Lawson, 101-717. Husband is not indictable for trespass on 
lands of his wife after being forbidden by her: State v. Jones, 132-1043. Indictment here- 
under will lie against railroad employee for entry after being forbidden on lands which com- 
pany is seeking to condemn: State v. Wells, 142-590; State vy. Mallard, 143-666. 

Defendant’s guilt need not be established where the question of entry under bona fide claim 
of right has not been determined: State v. Wells, 142-590. 

Justice has exclusive original jurisdiction of this offense: State v. Dudley, 83-660. Compare 
State v. Edney, 80-360; State v. Presley, 72-204. 

Where indictment charges that ‘‘defendant did unlawfully enter upon the premises of the 
prosecutor, he, said defendant, having been forbidden to enter on said premises, and not having 
a license so to enter,’’ etc., is sufficient: State v. Whitehurst, 70-85. Necessary in indictment 
to negative defendant’s having license to enter: State v. Bullard, 72-445. The word ‘‘prem- 
ises’’ equivalent to ‘‘land’’ in indictment: State v. Yellowday, 152-793. Possession of agent 
of owner is sufficient allegation of possession of owner: Ibid. 

The omission of the words ‘‘unlawfully and wilfully’’ in a warrant of a justice of the 
peace is fatal: State v. Whitaker, 85-566—but superior court has power to amend the war- 
rant in this respect after verdict: State v. Smith, 103-410; State v. Yellowday, 152-798. 

Warrant which does not contain necessary descriptive words of the offense, but refers to an 
attached affidavit which does, will not be quashed: State v. Winslow, 95-649. 

Evidence that defendant went on land under bona fide claim of title competent: State v. 
Crawley, 103-353. Insufficient evidence of reasonable belief of title or right of entry: State 
v. Fisher, 109-817; State v. Mallard, 143-666; State v. Durham, 121-546; State v. Glenn, 118- 
1194. State must prove entry after being forbidden, but it is upon defendant to show, by 
way of defense, to the satisfaction of jury, that he entered under license or bona fide claim 
of right: State v. Durham, 121-546; State v. Glenn, 118-1194. Where charge is that land 
was in possession of A and the proof that it was in possession of B, the variance is fatal: 
State v. Sherrill, 81-550. 

Section cited in State v. Connor, 142-708; State v. Holmes, 120-576; State v. Yarborough, 
70-254, 


4306. Cutting, injuring, or removing another’s timber. If any person, not 
being the bona fide owner thereof, shall knowingly and willfully cut down, injure 
or remove any standing, growing or fallen tree or log, the property of another, 
he shall be guilty of a misdemeanor, and shall be punished by a fine of not more 
than fifty dollars or by imprisonment for not more than thirty days. 

Rey., s. 38687; 1889, c. 168. 


4307. Local: Cutting, felling or removing another’s timber. If any person, 
or his agent or employee, shall cut, fell or remove any timber tree, for the 
purpose of sale or gain, knowing the same to be upon the land of another, with- 
out the consent of the owner thereof, the person so cutting, felling or removing, 
or causing the same to be done, shall be guilty of a misdemeanor, and shall be 
fined or imprisoned in the discretion of the court, and shall also be liable to such 
owner for an amount equal to double the value of the timber so cut, felled or 
removed, to be recovered in a civil action to be brought therefor. The prosecu- 
tion for any offense committed under this section shall be commenced within one 
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year after its commission. This section shall apply only to Caldweil, Wilkes, 
Watauga, Burke, McDowell, Yadkin, Cherokee and Mitchell counties. 

TOOTE Cr oe Un Sse lea Os 

Section cited in Lumber Co. v. Hayes, 157-333. 


4308. Local: Purchasing timber unlawfully removed from another’s land. If 
any person or corporation shall purchase or receive any timber tree, knowing 
the same to have been cut or removed from the lands of another without the con- 
sent of the owner thereof, or shall purchase or receive any logs, planks, boards, 
staves, shingles or other lumber made from such timber tree, knowing the same 
to have been cut or removed as aforesaid, the person so offending shall be guilty 
of a misdemeanor, and shall be fined or imprisoned, in the discretion of the 
court, and shall be liable to double the amount of the actual damages to the 
owner of such timber, to be recovered in a civil action brought therefor. This 
section shall apply only to Caldwell, Wilkes, Watauga, Burke, McDowell, Yad- 
kin, Cherokee and Mitchell counties. 

1907, c. 320, ss. 3, 5. : 

Section cited in Lumber Co. v. Hayes, 157-333. 


4309. Setting fire to grass and brush lands and woodlands. If any person 
shall intentionally set fire to any grass land, brush land or woodland, except it 
be his own property, or in that case without first giving notice to all persons 
owning or in charge of lands adjoining the land intended to be fired, and without 
also taking care to watch such fire while burning and to extinguish it before it 
shall reach any lands near to or adjoining the lands so fired, he shall for every 
such offense be guilty of a misdemeanor and shall be fined not less than ten dol- 
lars nor more than fifty dollars, or imprisoned not exceeding thirty days. This 
section shall not prevent an action for the damages sustained by the owner of 
any property from such fires. For the purposes of this section, the term ‘‘wood- 
land’’ is to be taken to include all forest areas, both timber and cut-over land, 
and all second-growth stands on areas that have at one time been cultivated. 
Any person who shall furnish to the state evidence sufficient for the conviction 
of a violation of this statute shall receive the sum of twenty dollars, to be taxed 
as part of the court costs. 


Rev:, s.. 38346; Code, 'ss752, 53’, RSC.;e, 16) ss..1, 2-777 6g 1234 ssl 2G 5S e243, 
Soo lle OTOL OS: 

See generally: Roberson v. Morgan, 118-991; Lamb v. Sloan, 94-534. 

The action for penalty here given may be brought before a justice of the peace in a county 
other than the one where the offense was committed, if such county is where defendant resides: 
Fisher v. Bullard, 109-574. 

Only adjoining landowners can maintain an action under this section: Roberson v. Mor- 
gan, 118-991. 

Penalty here provided is only incurred by voluntary firing of woods; not in cases of burning 
woods from necessity or accident: Caton v. Toler, 160-104; Lamb v. Sloan, 94-534; Averitt 
v. Murrell, 49-322; Tyson v. Rasberry, 8-60. 

This applies only to woods: Mizzell v. Mfg. Co., 158-265. ‘‘Woods’’ defined: Achenbach 
v. Johnston, 84-264; Hall v. Cranford, 50-3; Averitt v. Murrell, 49-322. 

Liability for damages in burning without giving notice: Stanland vy. Rourk, 168-568. An 
agreement by adjoining landowners to take less than two days notice will not bar a stranger 
from recovering the penalty: Lamb v. Sloan, 94-534; Wright v. Yarborough, 4-687. Proof 
of waiver of notice is a sufficient answer to an action for damages: Lamb y. Sloan, 94-534; 
Roberson vy. Kirby, 52-477. See, also, Garrett v. Freeman, 50-78. 
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4310. Local: Willfully or negligently setting fire to woods and fields. If any 
person shall willfully or negligently set on fire, or cause to be set on fire, any 
woods, lands or fields whatsoever, every such offender, upon conviction, shall be 
fined in the discretion of the court, one-half of the fine to go to the informer, if 
there .be one, and the residue to the school fund of the county wherein such 
offense was committed, or he shall be imprisoned, in the discretion of the court. 
This section shall apply only to Caldwell, Wilkes, Watauga, Burke, McDowell, 
Yadkin, Cherokee and Mitchell counties. 

1907, c. 820, ss. 4, 5. 

Section cited in Lumber Co. v. Hayes, 157-333. 


4311. Setting fire to woodlands and grass lands with campfires. Any wagoner, 
hunter, camper or other person who shall kindle a campfire or shall authorize 
another to kindle such fire, unless all combustible material for the space of ten 
feet surrounding the place where such fire is kindled has been removed, or shall 
leave a campfire without fully extinguishing it, or who shall accidentally or negli- 
gently by the use of any torch, gun, match or other instrumentality, or in any 
manner whatever, start any fire upon any grass land, brush land or woodland 
without fully extinguishing the same, shall be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine of not less than ten dollars nor more than 
fifty dollars, or by imprisonment not exceeding thirty days. For the purposes 
of this section the term ‘‘woodland’’ is to be taken to include all forest areas, 
both timber and cut-over land, and all second-growth stands on areas that have 
at one time been cultivated. 

Rev., s. 3347; Code, s. 54; 1885, c. 126; 1913, c. 8; 1915, c. 243, ss. 9, 11. 


4312. Certain fires to be guarded by watchman. All persons, firms or corpo- 
rations who shall burn any tar kiln or pit of charcoal, or set fire to or burn any 
brush, grass or other material, whereby any property may be endangered or 
destroyed, shall keep and maintain a careful and competent watchman in charge 
of such kiln, pit, brush or other material while burning. Any person, firm or 
corporation violating the provisions of this section shall be punishable by a fine 
of not less than ten dollars nor more than fifty dollars, or by imprisonment for 
not exceeding thirty days. Fire escaping from such kiln, pit, brush or other 
material while burning shall be prima facie evidence of neglect of these pro- 
visions. 

1915, ey 243, s: 10: 


4313. Burning or otherwise destroying crops in the field. If any person shall 
willfully burn or destroy any other person’s corn, cotton, wheat, barley, rye, 
oats, buckwheat, rice, tobacco, hay, straw, fodder, shucks or other provender in 
a stack, hill, rick or pen, or secured in any other way out of doors, or grass or 
sedge standing on the land, he shall be guilty of a felony, and shall be punished 
by imprisonment in the county jail or state’s prison for not less than four 
months nor more than five years. 

Rey., s. 3339; 1885, c. 42; 1874-5, c. 183; Code, s. 985, subsec. 2. 

See generally: State v. Huskins, 126-1070; State v. Avery, 109-798. Insufficiency of in- 
dictment: State v. Hall, 93-571. Sufficiency of indictment: State v. Huskins, 126-1070. 
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4314. Local: Removing dog-tongue and certain other products from another’s 
land. If any person shall enter upon and remove from the lands of any other 
person, without first obtaining permission from the landowner, any dog-tongue 
(or vanilla), whortleberries or other fruits, or any other marketable product of 
the soil, he shall be guilty of a misdemeanor, and, upon conviction, shall be fined 
not less than five dollars nor more than fifty dollars for each offense, or impris- 
oned not more than thirty days: Provided, that this section shall apply to the 
counties of Sampson and Duplin only. 

- Rev., s. 3683; 1889) c. 77. 


4315. Injuries to dams and water channels of mills and factories. If any 
person shall cut away, destroy or otherwise injure any dam, or part thereof, or 
shall obstruct or damage any race, canal or other water channel erected, opened, 
used or constructed for the purpose of furnishing water for the operation of 
any mill, factory or machine works, or for the escape of water therefrom, he 
shall, upon conviction, be fined or imprisoned, or both, at the discretion of the 
court. 

Rey., s. 8678; Code, s. 1087; 1866, c. 48. 

Placing obstructions in a mill-race below mill is not a violation of this section: State v. 
Tomlinson, 77-528. Section cited in State v. Suttle, 115-788. 


4316. Taking unlawful possession of another’s house. If any person shall 
enter upon the lands of another and take possession of any house or other build- 
ing thereon, without permission of the owner or his agent and without a bona 
fide claim of right or title so to enter and take possession, and shall fail or refuse 
to vacate such premises within ten days after being notified personally in writing 
to do so, he shall be guilty of a misdemeanor and shall be fined or imprisoned at 
the discretion of the court. 

Rey., s. 8685; 1893, c. 347. 

See annotations under section 4305. 


4317. Injuring houses, churches, fences and walls. If any person shall, by 
any other means than burning or attempting to burn, unlawfully and willfully 
demolish, destroy, deface, injure or damage any of the houses or other buildings 
mentioned in this chapter in the article entitled Arson and Other Burnings; or 
shall unlawfully and willfully burn, demolish, pull down, destroy, deface, damage 
or injure any church, uninhabited house, outhouse or other house or building 
not mentioned in such article; or shall unlawfully and willfully burn, destroy, 
pull down, injure or remove any fence, wall or other inclosure, or any part 
thereof, surrounding or about any yard, garden, cultivated field or pasture, or 
about any chureh or graveyard, or about any factory or other house in which 
machinery is used, every person so offending shall be guilty of a misdemeanor. 

Rey., Ss. 3673; Code, s. 1062; R. C., c. 34, s. 108. 


As to what constitutes a ‘‘cultivated field,’’ see State v. Campbell, 133-640; State v. Me- 
Minn, 81-585. As to what constitutes a ‘‘fence,’’ see State v. Roberts, 101-744. A jail is in- 
cluded in ‘‘houses or buildings’’ previously mentioned in this chapter: State v. Bryan, 89-531. 
Destruction of crib by use of dynamite: State v. Martin, 173-808. 

Under an indictment for arson, where a special verdict is rendered making defendant guilty 
hereunder, court may proceed to judgment as for a misdemeanor: State v. Clark, 52-167. 

To be guilty hereunder defendant must be guilty of a trespass, and to be guilty of a trespass. 
he must act wilfully and unlawfully: State v. McCracken, 118-1240; State v. Watson, 86-626; 
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State v. Headrick, 48-375; State v. Williams, 44-197—and a mortgagor in possession after 4 
sale under the mortgage is not a trespasser, and is not guilty hereunder, State v. Jones, 129- 
508. Act of removing fence justified under judgment to establish a cartway: State v. Hardy, 
158-652. 

Indictment hereunder cannot be supported by proof that the act was done by owner or his 
tenant: State v. Mace, 65-344; see, also, State v. Williams, 44-197; State v. Watson, 86-626— 
but the landlord is guilty if he removes a fence over the protest of his tenant, State v. Piper, 
89-551. Lessee not indictable hereunder for injury to house during the continuance of his 
term: State v. Whitener, 92-798. 

Where state shows actual possession in the prosecutor, defendant cannot exculpate himself 
by showing title to the land upon which the fence, etc., was situated: State v. Taylor, 172-892; 
State v. Campbell, 133-640; State v. Fender, 125-649; State v. Howell, 107-835; State v. Marsh, 
91-632; State v. Piper, 89-551; State v. Hovis, 76-117; State v. Graham, 53-397. 


INTENT. Party who by mistake builds houses on land of another, and pulls them down 
while still in possession, is not guilty hereunder: State v. Reynolds, 95-616. If the act is done 
by one under direction or by permission of another whom he honestly supposes the owner of 
the premises, he is not guilty: State v. Roseman, 70-235. As to removal by town marshal, see 
State v. Goodwin, 145-461. 

INDICTMENT. Must allege possession in actual possessor: State v. Whitener, 92-798; 
State v. Mason, 35-341. Must aver that fence or wall surrounds or incloses the field: State v. 
Biggers, 108-760. Where trespass is upon a garden it should be so charged: State v. MeMinn, 
81-585. 

Sufficient charge ‘‘that defendant did cut and destroy a wire fence inclosing a pasture’’: 
State v. Biggers, 108-760. Sufficiency of indictment: State v. Taylor, 172-892. 

EVIDENCE. As to bona fide claim to the locus in quo admissible to explain possession of 
defendant, see State v. Reynolds, 95-616; State v. Roseman, 66-634—also evidence of a claim 
of a bona fide agreement to remove a fence admissible, State v. McCracken, 118-1240. Under 
indictment for removing fence, evidence that defendant was acting for another inadmissible: 
State v. Campbell, 133-640. The manner, occasion, circumstances attending the doing of the 
injury make evidence going to prove that the intent was wilful or otherwise: State v. Howell, 
107-835; State v. Whitener, 93-590; State v. Marsh, 91-632; State v. Watson, 86-626; State v, 
Hovis, 76-117. 

ACT OF 1846, CH. 70.. This act reduces burning of a barn from a felony to a misdemeanor: 
State v. Upchurch, 31-454. Under it a person may be convicted for removing fence around 
a field in course of preparation for cultivation: State v. Allen, 35-36. Indictment must allege 
possession in actual possessor: State v. Mason, 35-341. To be guilty under this act one must 
be guilty of a trespass: State v. Headrick, 48-375. Does not extend to persons in rightful 
possession of premises, as quasi tenant: State v. Williams, 44-197, 

Section cited in State v. Padgett, 82-544; Gudger v. Penland, 108-600; State v. Perry, 64-305. 

As to conflict between this section and section 1831, see State v. Biggers, 108-760. 


4318. Injuring bridges. If any person shall unlawfully and willfully demolish, 
destroy, break, tear down, injure or damage any bridge across any of the creeks 
or rivers or other streams in the state, he shall be guilty of a misdemeanor, and 
fined or imprisoned, or both, in the discretion of the court. 

Rey., s. 3771; Code, s. 993; 1883, e. 271. 


4319. Removing, altering or defacing landmarks. If any person, firm or 
corporation shall knowingly remove, alter or deface any landmark in anywise 
whatsoever, or shall knowingly cause such removal, alteration or defacement to 
be done, such person, firm or corporation shall be guilty of a misdemeanor. This 
section shall not apply to landmarks, such as creeks and other small streams, 
which the interest of agriculture may require to be altered or turned from their 
channels, nor to such persons, firms or corporations as own the fee simple in the 
lands on both sides of the lines designated by the landmarks removed, altered or 
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defaced. Nor shall this section apply to those adjoining landowners who may 
by agreement remove, alter or deface landmarks in which they alone are 
interested. 

Rey., s. 3674; Code, s. 1063; 1858-9, c. 17; 1915, c. 248. 


A wooden stake set as a mark is within this section: State v. Jenkins, 164-527. 

Indictment charging that ‘‘one A. B., with force and arms, wilfully and unlawfully did alter, 
deface and remove a certain corner tree, the property of C.,’’ etc., is sufficient: State v. Bryant, 
111-693—and it is not necessary to negative the matter contained in the proviso hereunder, 
Thid. 


4320. Removing or defacing monuments and tombstones. If any person shall, 
unlawfully and on purpose, remove from its place any monument of marble, 
stone, brass, wood or other material, erected for the purpose of designating the 
spot where any dead body is interred, or for the purpose of preserving and per- 
petuating the memory, name, fame, birth, age or death of any person, whether 
situated in or out of the common burying ground, or shall unlawfully and on 
purpose break or deface such monument, or alter the letters, marks or inscrip- 
tion thereof, he shall be guilty of a misdemeanor. 

Rey., s. 3680; Code, s. 1088; R. C., c. 34, s. 102; 1840, c 6. 


Where owner of land consents, expressly or impliedly, to the burying of dead bodies upon 
his land, he has no right afterwards to remove the bodies or deface or remove monuments, etc., 
erected to their memory: State v. Wilson, 94-1015. 

Sufficiency of indictment generally: Ibid. Not necessary to designate name of person whose 
tomb has been defaced: Ibid. Not necessary to charge in terms that dead body was that of a 
human being: Ibid. 

Evidence sufficient to go to jury as to guilt, see Ibid. 


4321. Interfering with graveyards. If any person shall unlawfully take away 
any stone, brick, iron or other material that encloses private graveyards, or shall 
cut or keep open any ditch or drainway, or put any permanent log or other 
obstruction not intended as a monument to a grave in such graveyards, or know- 
ingly plow over and tear up any grave, or shall remove or change the location of 
any fence around such graveyard without the consent of such person or persons 
as may have parents, children or brothers or sisters buried therein, he shall be 
cuilty of a misdemeanor, and on conviction shall be fined not more than ten 
dollars or imprisoned not more than thirty days. 

Rey., S. 3681; 1889, c. 130; 1919, ¢ 218. 


4322. Disturbing graves. If any person shall, without due process of law, 
or the consent of the surviving husband or wife or the next of kin of the deceased, 
and of the person having the control of such grave, open any grave for the pur- 
pose of taking therefrom any dead body, or any part thereof buried therein, or 
anything interred therewith, he shall be guilty of a felony, and upon conviction 
thereof shall be fined or imprisoned, or both, at the discretion of the court. 

Rey., .8: 3672; 1885, ce. 90: 


The opening of the grave for purpose of removing anything interred therein is conclusive 
as to the intent: State v. MeLean, 121-589. Mayor of town counseling commissioners that 
they had right to remove bodies, etc., guilty in this case: Ibid. 


4323. Interfering with gas, electric and steam appliances. If any person shall 
willfully, with intent to injure or defraud, commit any of the acts set forth in 
the following subsections, he shall be guilty of a misdemeanor: 


1778 


4324 CRIMES AND PUNISHMENTS—Arrt. 22 Ch. 82 


1. Connect a tube, pipe, wire or other instrument or contrivance with a pipe 
or wire used for conducting or supplying illuminating gas, fuel, natural gas or 
electricity in such a manner as to supply such gas or electricity to any burner, 
orifice, lamp or motor where the same is or can be burned or used without passing 
through the meter or other instrument provided for registering the quantity 
consumed ; or, 

2. Obstruct, alter, injure or prevent the action of a meter or other instrument 
used to measure or register the quantity of illuminating fuel, natural gas or 
electricity consumed in a house or apartment, or at an orifice or burner, lamp or 
motor, or by a consumer or other person other than an employee of the company 
owning any gas or electric meter, who willfully shall detach or disconnect such 
meter, or make or report any test of, or examine for the purpose of testing any 
meter so detached or disconnected; or, 

3. In any manner whatever change, extend or alter any service or other pipe, 
wire or attachment of any kind, connecting with or through which natural or 
artificial gas or electricity is furnished from the gas mains or pipes of any per- 
son, without first procuring from said person written permission to make such 
change, extension or alterations; or, 

4. Make any connection or reconnection with the gas mains, service pipes or 
wires of any person, furnishing to consumers natural or artificial gas or elec- 
tricity, or turn on or off or in any manner interfere with any valve or stop-cock 
or other appliance belonging to such person, and connected with his service or 
other pipes or wires, or enlarge the orifice of mixers, or use natural gas for 
heating purposes except through mixers, or electricity for any purpose without 
first procuring from such person a written permit to turn on or off such stop- 
cock or valve, or to make such connection or reconnections, or to enlarge the 
orifice of mixers, or to use for heating purposes without mixers, or to interfere 
with the valves, stop-cocks, wires or other appliances of such, as the case may 
be; or 

5. Retain possession of or refuse to deliver any mixer, meter, lamp or other 
appliance which may be leased or rented by any person, for the purpose of fur- 
nishing gas, electricity or power through the same, or sell, lend or in any other 
manner dispose of the same to any person other than such person entitled to the 
possession of the same; or, 

6. Set on fire any gas escaping from wells, broken or leaking mains, pipes, 
valves or other appliances used by any person in conveying gas to consumers, or 
interfere in any manner with the wells, pipes, mains, gate-boxes, valves, stop- 
cocks, wires, cables, conduits or any other applhances, machinery or property of 
any person engaged in furnishing gas to consumers unless employed by or acting 
under the authority and direction of such person; or, 

7. Open or cause to be opened, or reconnect or cause to be reconnected any 
valve lawfully closed or disconnected by a district steam corporation; or, 

8. Turn on steam or cause it to be turned on or to reenter any premises when 
the same has been lawfully stopped from entering such premises. 

Rev., s. 3666; 1901, c. 735. 


4324. Injuring fixtures and other property of gas companies; civil liability. 
If any person shall willfully, wantonly or maliciously remove, obstruct, injure 
or destroy any part of the plant, machinery, fixtures, structures or buildings, or 
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anything appertaining to the works of any gas company, or shall use, tamper or 
interfere with the same, he shall be deemed guilty of a misdemeanor, and upon 
conviction shall be fined not exceeding fifty dollars or imprisoned not more than 
thirty days for such offense. Such person shall also forfeit and pay to the com- 
pany so injured, to be sued for and recovered in a civil action, double the amount 
of the damages sustained by any such injury. ’ 

Rev., s. 3671; 1889 (Pr.), c. 35, s. 3. 


4325. Tampering with engines and boilers. If any person shall willfully turn 
out water from any boiler or turn the bolts of any engine or boiler, or meddle or 
tamper with such boiler or engine, or any other machinery in connection with 
any boiler or engine, causing loss, damage, danger or delay to the owner in the 
prosecution of his work, he shall be guilty of a misdemeanor. 

Reyv., s. 3667; 1901, c. 738. 


4326. Injuring wires and other fixtures of telephone, telegraph and electric- 
power companies. If any person shall willfully injure, destroy or pull down 
any telegraph, telephone or electric-power-transmission pole, wire, insulator or 
any other fixture or apparatus attached to a telegraph, telephone or electric- 
power-transmission line, he shall be guilty of a misdemeanor, and shall be fined 
and imprisoned at the discretion of the court. 

Rey., 8. 3847; Code, s. 1118; 1881, c. 4; 1888, c. 103; 1907, c. 827, s. 1. 


4327. Making unauthorized connections with telephone and telegraph wires. 
It shall be unlawful for any person to tap or make any connection with any 
wire or apparatus of any telephone or telegraph company operating in this state, 
except such connection as may be authorized by the person or corporation operat- 
ing such wire or apparatus. Any person violating any of the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction shall be fined not 
more than ten dollars or imprisoned not more than ten days for each offense. 
Each day’s continuance of such unlawful connection shall be a separate offense. 

IGM, Oy ables 


4328. Injuring fixtures and other property of electric-power companies. It 
shall be unlawful for any person willfully and wantonly, and without the con- 
sent of the owner, to take down, remove, injure, obstruct, displace or destroy any 
line erected or constructed for the transmission of electrical current, or any poles, 
towers, wires, conduits, cables, insulators or any support upon which wires or 
cables may be suspended, or any part of any such line or appurtenances or 
apparatus connected therewith, or to sever any wire or cable thereof, or in any 
manner to interrupt the transmission of electrical current over and along any 
such line, or to take down, remove, injure or destroy any house, shop, building or 
other structure or machinery connected with or necessary to the use of any line 
erected or constructed for the transmission of electrical current, or to wantonly 
or willfully cause injury to any of the property mentioned in this section by 
means of fire. Any person violating any of the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction thereof shall be fined not more 
than five hundred dollars or imprisoned not longer than one year, or both fined 
and imprisoned, in the discretion of the court 


1907, c. 919. 
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4329. Felling trees on telephone and electric-power wires. If any person shall 
negligently and carelessly cut or fell any tree, or any limb or branch therefrom, 
in such a manner as to cause the same to fall upon and across any telephone, 
electric light or electric-power-transmission wire, from which any injury to such 
wire shall be occasioned, he shall be guilty of a misdemeanor, and shall also be 
liable to a penalty of fifty dollars for each and every offense. 

Reyv., s. 8849; 1903, c. 616; 1907, c. 827, s. 2. 


4330. Interfering with telephone lines. If any person shall unnecessarily dis- 
connect the wire or in any other way render any telephone line, or any part of 
such line, unfit for use in transmitting messages, or shall unnecessarily cut, tear 
down, destroy or in any way render unfit for the transmission of messages any 
part of the wire of a telephone line, he shall be guilty of a misdemeanor, and on 
conviction thereof shall be fined or imprisoned for a term not exceeding two 
years, in the discretion of the court. 

Reyv., s. 3845; 1901, c. 318. 


Art. 23. TrespassEs TO PERSONAL PROPERTY 


4331. Malicious injury to personal property. If any person shall wantonly 
and willfully injure the personal property of another, he shall be guilty of a 
misdemeanor, whether the property be destroyed or not, and shall be punished 
by fine or imprisonment, or both, in the discretion of the court. 

Rey., s. 3676; Code, s. 1082; 1885, c. 58; 1876-7, c. 18. 

A promissory note or a due bill is ‘‘personal property’’ within meaning of this section: 
State v. Sneed, 121-614—-so also an electric street car, State v. Martin, 141-832. 

The offense here created may be committed jointly by two persons, one doing the act and 
the other, as principal, aiding and abetting him, or participating with him: Ibid. 

Indictment which charges that the act was ‘‘wantonly and wilfully’’ done is sufficient: 
State v. Martin, 107-904. Indictment which charged the killing of a hog ‘‘unlawfully and on 
purpose’’ cannot be sustained hereunder: State v. Tweedy, 115-704. Since the act of 1885, 
ch. 53, it is unnecessary to allege or prove any malice toward owner of the personal property: 
State v. Sneed, 121-614. Proof of injury to an ox will not support an indictment charging 
injury to a cow: State v. Hill, 79-656. Wounding cattle maliciously was not an indictable 
offense at common law: State v. Manuel, 72-201. No defense to indictment hereunder for in- 
jury to livestock, that stock law prevailed in community, and prosecutor turned his stock out: 
State v. Brigman, 94-888. Owner of dog has such property in him as will sustain indictment 
for injury to property: State v. Latham, 35-33. 

Section cited in State v. Avery, 109-798. Compare, as to meaning of words ‘‘wanton’’ and 
‘‘wilful,’’ State v. Brigman, 94-888. As to necessity to lay the property truly in indictment, a 
variance in that respect being fatal: State v. Mason, 35-341; State v. Hill, 79-656. 


4332. Malicious removal of packing from railway coaches and other rolling 
stock. If any person shall willfully and maliciously take or remove the waste or 
packing from the journal box of any locomotive, engine, tender, carriage, coach, 
ear, caboose or truck used or operated upon any railroad, whether the same be 
operated by steam or electricity, he shall upon conviction thereof be fined or 
imprisoned in the jail or state’s prison, in the discretion of the court. 

Rey., s. 3759; 1905, ¢c. 335. 


4333. Removing boats or their fixtures and appliances. If any person shall 
take away from any landing or other place where the same shall be, or shall 
loose, unmoor, or turn adrift from the same, any boat, canoe, pettiaugua, oars, 
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paddles, sails or tackle belonging to or in the lawful custody of any person; or 
if any person shall direct the same to be done without the consent of the owner, 
or the person having the custody or possession of such property, he shall forfeit 
and pay to such owner, or person having the custody and possession as aforesaid, 
the sum of two dollars, and shall be guilty of a misdemeanor, and upon convic- 
tion shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty 
days, in the discretion of the court. The owner may also have his action 
for such injury. The penalties aforesaid shall not extend to any person who 
shall press any such property by public authority. 
Rey., s. 3544; Code, s. 2288; 1889, c. 878; R. C., ec. 14, ss. 1, 3. 


4334. Injuring livestock not inclosed by lawful fence. If any person shall 
willfully and unlawfully kill or abuse any horse, mule, hog, sheep or other 
cattle, the property of another, in any inclosure not surrounded by a lawful 
fence, such person shall be guilty of a misdemeanor, and fined or imprisoned, 
at the discretion of the court. 

Rey., s. 8318; Code, s. 1003; 1868-9, c. 258. 

See generally: State v. Deal, 92-802; State v. Godfrey, 97-507. Construction of word ‘‘cat- 
tle’’: State v. Groves, 119-822—of word ‘‘inclosure,’’ State v. Staton, 66-640. 

As to warrant and indictment generally, see State v. Deal, 92-802; State v. Howe, 100-449— 
sufficiency of, State v. Allen, 69-23; State v. Painter, 70-70—insufficiency of, State v. Staton, 
66-640; State v. Simpson, 73-269; State v. Hill, 79-656; State y. Parker, 81-548; State v. 
Whitaker, 85-566. 

Wounding of cattle maliciously is not an offense at common law: State v. Manuel, 72-201; 
State v. Hill, 79-656. Shooting at cattle carelessly renders person criminally liable: State v. 
Barnard, 88-661. 

Case of interest hereunder: State v. Godfrey, 97-507. 


4335. Taking away or injuring exhibits at fairs. If any person, without the 
license of the owner, or any agricultural or other society, shall unlawfully carry 
away, remove, destroy, mar, deface or injure anything, animate or inanimate, 
while on exhibition on the grounds of any such society, or going to or returning 
from the same, he shall be guilty of a misdemeanor. It shall be sufficient in any 
indictment for any such offense, or for the larceny of any such thing, animate or 
inanimate as aforesaid, to charge that the thing so carried away, destroyed, 
marred, injured or feloniously stolen is the property of the society to which the 
said thing shall be forwarded for exhibition. 

Rey., s. 3668; Code, s. 2796; 1870-1, c. 184, s. 4. 

For fraudulent entries at fairs, see section 4289. 


SUBCHAPTER 8. OFFENSES AGAINST PUBLIC MORALITY 
AND DECENCY 


Art. 24. Orrenses Acatnst Pusrtic Moranity aND DECENCY 


4336. Crime against nature. If any person shall commit the abominable and 
detestable crime against nature, with mankind or beast, he shall be imprisoned 
in the state’s prison not less than five nor more than sixty years. 


Rey., 8. 3349; Code, s. 1010; R. C., c. 34, s. 6; 1868-9, c. 167, s. 6; 5 Eliz., c. 17; 25 Hen. 
VIII, c. 6. 


What constitutes the crime under this section: State v. Griffin, 175-767; State v. Fenner, 
166-247. Defendant may be convicted of an attempt to commit the crime: State v. Savage, 
161-245. 
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4337. Incest between certain near relatives. In all cases of carnal intercourse 
between grandparent and grandchild, parent and child, and brother and sister 
of the half or whole blood, the parties shall be guilty of a felony, and shall be 
punished for every such offense by imprisonment in the state’s prison for a 
term not exceeding fifteen years, in the discretion of the court. 

Revirs, 3351) Codes) 1060) 1879) ec 167s. 1571911; ¢: 16. 

Incest not a criminal offense at common law: State v. Cutshall, 109-774; State v. Brittain, 
117-783; State v. Kresler, 78-469. Carnal intercourse with one’s illegitimate child is incest: 
State v. Lawrence, 95-659. Relation existing between the parties may make one guilty of 
incest without the guilt of the other: Strider v. Lewey, 176-448. 

Amended by 1911, ch. 16, the law is not repealed, but offenses before amendment are pun- 
ished under original section: State v. Broadway, 157-598. 

As to indictment, see State v. Lawrence, 96-659. 

Wife’s confession to husband, under his threats, that she committed incest is not admissible: 
State vy. Brittain, 117-783—nor like confessions to third party in husband’s presence, Ibid. 


4338. Incest between uncle and niece and nephew and aunt. In all cases of 
carnal intercourse between uncle and niece, and nephew and aunt, the parties 
shall be guilty of a misdemeanor, and shall be punished by fine or imprisonment, 
in the discretion of the court. 

Rev., s. 8352; Code, s. 1061; 1879, c. 16, s. 2. 

Incest not a criminal offense at common law: State v. Brittain, 117-783; State v. Cutshall, 


109-774; State v. Kresler, 78-469. Carnal intercourse with daughter of half-sister is incest: 
State v. Harris, 149-513. 


4339. Seduction. If any man shall seduce an innocent and virtuous woman 
under promise of marriage, he shall be guilty of a felony, and upon conviction 
shall be fined or imprisoned at the discretion of the court, and may be imprisoned 
in the state prison not exceeding the term of five years: Provided, the unsup- 
ported testimony of the woman shall not be sufficient to convict: Provided fur- 
ther, that marriage between the parties shall be a bar to further prosecution 
hereunder. But when such marriage is relied upon by the defendant, it shall 
operate as to the costs of the case as a plea of nolo contendere, and the defendant 
shall be required to pay all the costs of the action or be liable to imprisonment 
for nonpayment of the same. 

Rey., s. 3354; 1885, c. 248; 1917, ¢c. 39. 

Section contemplates a seduction under promise of marriage in the nature of deceit: State 
v. Horton, 100-443. 

Essentials to convict: State v. Cline, 170-751. The defendant, if of marriageable age, may 
be convicted: State v. Creed, 171-837. 

Deceit being of the essence of seduction under promise of marriage, section 4512 excepts it 
from the two-year statute of limitations: State v. Crowell, 116-1052. 

Consent is no defense, if seduction proved: State v. Horton, 100-443. 

The words ‘‘innocent and virtuous woman’’ interpreted: State v. Whitley, 141-823; State 
v. Crowell, 116-1052; State v. Ferguson, 107-841. 

Punishment may be by fine or imprisonment, but not both: State v. Crowell, 116-1052. 

Indictment need not aver a marriage contract: State v. Whitley, 141-823. As to definite- 
ness and persuasiveness of the promise, see State v. Ring, 142-596; State v. Raynor, 145-472; 
State v. Whitley, 141-823. A bill of indictment which uses the words ‘‘innocent virtuous,’’ 
omitting ‘‘and,’’ is not defective: State v. Ratliff, 170-707. 

Counsel allowed to comment upon fact that defendant admitted to prosecutrix that he had 
intercourse with another woman: State v. Kincaid, 142-657. 

EVIDENCE. As to sufficiency: State v. Fulcher, 176-724; State v. Cooke, 176-731; State 
v. Ferguson, 107-841; State v. Horton, 100-443; State v. Ring, 142-596. Corroborating testi- 
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mony: State v. Pace, 159-462; State v. Malonee, 154-200; State vy. Kincaid, 142-657; State v. 
Whitley, 141-823; State v. Ferguson, 107-841. What is supporting testimony: State v. Moody, 
172-967. Declarations: State v. Kincaid, 142-657. Child may be shown to jury for them to 
see if there is any resemblance between such child and defendant: State v. Horton, 100-443. 
Character: State v. Kincaid, 142-657; State v. Whitley, 141-823; State v. Ferguson, 107-841. 

Evidence of intoxication of prosecutrix prior to seduction is competent: State v. Garland, 
95-671—as also is evidence of her inconsistent statements, Ibid. Competent to ask defendant 
if he has not transferred his property to avoid result of indictment: State v. Kincaid, 142-657. 
Competent for prosecutrix to tell the inducements and circumstances under which she yielded: 
State v. Raynor, 145-472; State v. Whitley, 141-823. State can show intercourse of prisoner 
with prosecutrix after the first act: State v. Robertson, 121-551. 

Subsequent familiarities do not negative character as innocent and virtuous woman, but 
may be considered with reference to character as a witness: State v. Lang, 171-778. As to 
competency of testimony that there were reports in the neighborhood derogatory to character 
of prosecutrix, see State v. Whitley, 141-823. 


4340. Miscegenation. All marriages between a white person and a negro, or 
between a white person and a person of negro descent to the third generation 
inclusive, are forever prohibited, and shall be void. Any person violating this 
section shall be guilty of an infamous crime, and shall be punished by imprison- 
ment in the county jail or state’s prison for not less than four months nor more 
than ten years, and may also be fined, in the discretion of the court. 


Rey., s. 3369; Code, s. 1084; Const., Art. XIV, s. 8; R. C., ce. 68, s. 7; 1834, c. 24; 1838-9, 
e. 24. 

This section was not affected by changes in the federal and state constitutions, nor by the 
civil rights bill: State v. Hairston, 63-451; Puitt v. Comrs., 94-709; State v. Reinhardt, 63-547. 

Marriage solemnized in a state whose laws permit such marriage between a negro and white 
person, domiciled in such state, is valid in this state: State v. Ross, 76-242—but such marriage 
solemnized out of this state, with intent to evade our laws, is void, State v. Ross, 76-242; State 
v. Kennecy, 76-251. 

As to evidence, see Hopkins v. Bowers, 111-175. 

Section cited in State v. Fore, 23-378; State v. Hooper, 27-201. Compare State v. Watters, 
25-455; State v. Melton, 44-49. 


4341. Issuing license for marriage between white person and negro; perform- 
ing marriage ceremony. If any register of deeds shall knowingly issue any 
license for marriage between any person of color and a white person; or if any 
clergyman, minister of the gospel or justice of the peace shall knowingly marry 
any such person of color to a white person, the person so offending shall be 
guilty of a misdemeanor. 

Rey., s. 3370; Code, s. 1085; R. C., c. 34, s. 80; 1830, c. 4, s. 2. 


4342. Bigamy. If any person, being married, shall marry any other person 
during the life of the former husband or wife, every such offender, and every 
person counseling, aiding or abetting such offender, shall be guilty of a felony, 
and shall be imprisoned in the state’s prison or county jail for any term not less 
than four months nor more than ten years. Any such offense may be dealt with, 
tried, determined and punished in the county where the offender shall be appre- 
hended, or be in custody, as if the offense had been actually committed in that 
eounty. If any person, being married, shall contract a marriage with any other 
person outside of this state, which marriage would be punishable as bigamous if 
contracted within this state, and shall thereafter cohabit with such person in 
this state, he shall be guilty of a felony and shall be punished as in cases of 
bigamy. Nothing contained in this section shall extend to any person marrying 
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a second time, whose husband or wife shall have been continually absent from 
such person for the space of seven years then last past, and shall not have been 
known by such person to have been living within that time; nor to any person 
who at the time of such second marriage shall have been lawfully divorced from 
the bond of the first marriage; nor to any person whose former marriage shall 
have been declared void by the sentence of any court of competent jurisdiction. 


Rey., s. 3861; Code, s. 988; R. C., c. 34, s. 15; 1790, c. 323; 1809, c. 783; 1829, c. 9; 1918, 
ec. 26. See 9 Geo. IV, c. 31, 8. 22. 


JURISDICTION. Where offense committed outside of state there is no jurisdiction: State 
v. Ray, 151-710 (but see change in section as to living as man and wife in this state); State 
vy. Cutshall, 110-538; State v. Burnett, 83-615. The punishment is not for bigamy in another 
state, but for living together here in bigamous cohabitation: State v. Moon, 178-715. Venue 
in county where defendant may be apprehended: Ibid.; State v. Ray, 151-710 (but see State 
v. Bray, 35-289, saying must be in county where second marriage took place)—-and where 
wrong county, plea in abatement is proper remedy where permissible, State v. Long, 143-671. 


INDICTMENT. As to sufficiency of indictment, see State v. Long, 143-670; State v. Con- 
nor, 142-707; State v. Goulden, 134-743; State v. Melton, 120-591; State v. Davis, 109-780; 
State v. Bray, 35-289; State v. Norman, 13-222. Not necessary to state date of marriage: 
State v. Long, 143-670—nor where second marriage took place, Ibid.—nor the name of first 
wife, State v. Davis, 109-780—nor that defendant had never been divorced from first wife, 
State v. Melton, 120-591; State v. Davis, 109-780. As to variance in name of first wife, see 
State v. Davis, 109-780. Defendant can ask for bill of particulars: State v. Long, 143-671; 
see, also, section 4613. 

BURDEN OF PROOF. Where want of mental capacity is relied on as defense, burden is 
on defendant to satisfy jury that he had not sufficient capacity to know right from wrong: 
State vy. Davis, 109-780. Burden on defendant to show valid divorce or seven years absence 
of the other party to the marriage: State v. Herron, 175-754; State v. Long, 143-671; State 
v. Goulden, 134-744—-and that he did not know first wife was living, Ibid. Burden-on de- 
fendant to show second marriage took place in another state: State v. Long, 143-671. 


EVIDENCE. Second wife is a competent witness either for or against husband: State v. 
Patterson, 24-346. First wife competent to prove her marriage: State v. Melton, 130-591. 
Proof of first marriage may be made by admission of defendant or by circumstantial evidence: 
State v. Goulden, 134-743; State v. Wylde, 110-500. As to use of marriage license in proving 
fact of.marriage, see State v. Melton, 120-591; State v. Davis, 109-780. Record of marriages 
for county is competent to prove marriage: State v. Melton, 120-591. Other cases as to prov- 
ing marriage: State v. Bray, 35-289; State v. Robbins, 28-23. 

After absence of wife for seven years, defendant not justified in remarrying without making 
inquiry as to whether first wife living, he having driven her from home: State v. Goulden, 
134-744. 

GENERALLY. The section constitutional: State v. Long, 143-670—except that part which 
attempts to constitute a second, or bigamous, marriage in another state a crime without parties 
subsequently living together in this state: State v. Cutshall, 110-538. Bigamy no crime at 
common law: State v. Burns, 90-707; State v. Barnett, 83-615. 

Amended by 1913, c. 26, divorce in another state granted upon constructive service is not 
sufficient defense: State v. Herron, 175-754; s. ¢., 173-801. 

As to marriage of former slaves, see State v. Melton, 120-591; State v. Whitford, 86-636.- 

Carnal knowledge not necessary to validity of marriage: State v. Patterson, 24-346. Cere- 
mony by de facto justice is valid: State v. Davis, 109-780. 

No defense that at first marriage defendant had no license: State v. Robbins, 28-23. Igno- 
rance of law, and advice that defendant’s first marriage was not valid, are no defenses: Ibid. 


4343. Fornication and adultery. If any man and woman, not being married 
to each other, shall lewdly and lasciviously associate, bed and cohabit together, 
they shall be guilty of a misdemeanor: Provided, that the admissions or con- 
fessions of one shall not be received in evidence against the other. 

Rey., s. 3350; Code, s. 1041; R. C, c. 34, s. 45; 1805, c. 684. 
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Upon trial for fornication and adultery, where one defendant is found guilty and the other 
not guilty, no judgment can be rendered against the former: State v. Mainor, 28-340; State 
v. Reinhart, 106-787—except when the intent is not the same, when one may be acquitted and 
the other convicted, State v. Cutshall, 109-764, overruling in part State v. Mainor, 28-340; 
State v. Simpson, 133-676—but in an indictment against two, one may be convicted and pun- 
ished without, or before, any conviction of the other, State v. Lyerly, 52-158; State v. Par- 
ham, 50-416. 

Marriage, divorce and remarriage in another state, and according to the laws of that state, 
are valid here: State v. Schlachter, 61-520. 

Persons who were formerly slaves, and married as such, are not guilty of fornication and 
adultery by cohabitation after emancipation: State v. Adams, 65-537. 

Marriage of a white person and a negro void: State v. Kennedy, 76-251; State v. Ross, 
76-242; State v. Reinhart, 63-547; State v. Hairston, 63-451; State v. Melton, 44-49; State 
v. Hooper, 27-201; State v. Fore, 23-378; see annotations in chapter entitled Marriage. 

One may be guilty of both rape and fornication and adultery: State v. Summers, 98-702. 
Where verdict returned as to fornication, but not as to adultery, see State v. Cowell, 26-231. 
New trial may be granted one defendant and judgment pronounced as to the other: State v. 
Parham, 50-416. 

Punishment in discretion of court: State v. Manly, 95-661. 

Compare cases under act 1805, holding that the man may be indicted separately: State v. 
Parham, 50-416; State v. Mainor, 28-340; State v. Cox, 4-597—that indictment must charge 
that the man and woman have not intermarried, State vy. Dickinson, 18-349; State v. Aldridge, 
14-331—that defendants may be convicted of either fornication or adultery, State v. Cowell, 
26-231. 

Section cited in State v. Custer, 65-339; State v. Vermington, 71-264; State v. Perry, 71- 
522. Referred to in Prendergast v. Prendergast, 146-226. 


INDICTMENT. Sufficiency of: State v. Jolly, 20-108; State v. Fore, 23-378; State v. 
Lyerly, 52-158; State v. Tally, 74-322; State v. Guest, 100-410; State v. Stubbs, 108-774. 
Need not charge that parties were male and female and not married, if marriage is negatived 
and the offense charged according to the statute: State v. Lashley, 84-754; but see dicta in 
State v. Connor, 142-708; see, also, State v. Aldridge, 14-331; State v. Dickerson, 18-348. In- 
dictment sufficient which alleges that defendants ‘‘did unlawfully bed and cohabit together’’: 
State v. Britt, 150-811. 


EVIDENCE. Generally: State v. Gay, 94-814; State v. Summers, 98-702. Sufficiency of: 
State v. Wade, 169-306; State v. Chancy, 110-507; State v. Poteet, 30-23; State v. Eliason, 
91-564; State v. Dixon, 104-704; State v. McDuffie, 107-885; State vy. Dukes, 119-782; State 
v. Rhinehart, 106-787. Insufficiency: State v. Pope, 109-849; State v. Jones, 89-559; State v. 
Waller, 80-401; State v. Ballard, 79-627; State v. Adams, 65-537. Competency: State v. 
Manly, 95-661; State v. Roby, 121-682; State v. Guest, 100-410. Corroborating: State v. 
Austin, 108-780; State v. Wheeler, 104-893; State v. Pippin, 88-646; State v. Kemp, 87-538. 

Witnesses competent: State v. Guest, 100-410; State v. Phipps, 76-203. Declarations of 
wife: State v. Austin, 108-780. Admissions: State vy. Simpson, 133-676; State v. Rinehart, 
106-787. Burden of proof: State v. Connor, 142-708; State v. Cody, 111-725; State v. Me- 
Duffie, 107-885. 


4344, Inducing female persons to enter hotels or boarding-houses for immoral 
purposes. Any person who shall knowingly persuade, induce or entice, or 
cause to be persuaded, induced or enticed, any woman or girl to enter a hotel, 
public inn or boarding-house for the purpose of prostitution or debauchery or 
for any other immoral purpose, shall be deemed guilty of a misdemeanor, and, 
upon conviction, shall be punished in the discretion of the court. 

OI eu Canl OSH Semel. 


4345. Opposite sexes occupying same bedroom at hotel for immoral purposes; 
falsely registering as husband and wife. Any man and woman found occupy- 
ing the same bedroom in any hotel, public inn or boarding-house for any immoral 
purpose, or any man and woman falsely registering as, or otherwise representing 
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themselves to be, husband and wife in any hotel, public inn or boarding-house, 
shall be deemed guilty of a misdemeanor, and, upon conviction, shall be punished 
in the discretion of the court. 

1917, c. 158; s. 2: 


4346. Permitting unmarried female under eighteen in house of prostitution. 
Whoever, being the keeper of a house of prostitution, or assignation house, 
building or premises in this state where prostitution, fornication, or concubinage 
is allowed or practiced, shall suffer or permit any unmarried female under the 
age of eighteen years to live, board, stop, or room in such house, building or 
premises, shall be guilty of a misdemeanor. 

III RC 2SS eb UatOls nC cOlu Ss.) Lo. 


4347. Certain evidence relative to keeping disorderly houses admissible; keep- 
ers of such houses defined. On a prosecution in any court for keeping a dis- 
orderly house or bawdy-house, or permitting a house to be used as a bawdy- 
house, or used in such a way as to make it disorderly, or a common nuisance, 
evidence of the general reputation or character of the house shall be admissible 
and competent; and evidence of the lewd, dissolute and boisterous conversation 
of the inmates and frequenters, while in and around such house, shall be prima 
facie evidence of the bad character of the inmates and frequenters, and of the 
disorderly character of the house. The manager or person having the care, 
superintendency or government of a disorderly house or bawdy-house is the 
‘‘keeper’’ thereof, and one who employs another to manage and conduct a dis- 
orderly house or bawdy-house is also ‘‘keeper’’ thereof. 

1907, c. 779. 


For statute declaring prostitutes and keepers of bawdy-houses vagrants, see section 4459. 

A disorderly house is a house kept in a way to disturb and scandalize the public generally 
or a particular neighborhood or the passers-by: State v. Wilson, 93-608; see, also, State v. 
Wright, 51-25; State v. Thornton, 44-252; State v. Boyce, 32-536; State v. Matthews, 19-424. 

A bawdy-house is the common habitation of prostitutes, a brothel: State v. Evans, 27-603. 
A woman living alone who allows men to come in and have illicit intercourse with her does not 
keep a ‘‘bawdy-house’’: State v. Evans, 27-603; State v. Calley, 104-858. 

Person renting a house to another with the knowledge that it is to be used, and it is used, 
as a bawdy-house, is guilty: State v. Boyd, 175-791. 

For evidence sufficient and insufficient to establish guilt, see State v. Calley, 104-858; State 
vy. Wilson, 93-608. Evidence as to character and reputation of house is admissible: State v. 


Price, 175-804. 
As to powers of city authorities in the enactment of ordinances concerning bawdy-houses 
and houses of ill-fame, see State v. Webber, 107-962. 


4348. Obscene literature, indecent exposure and lewd dances. If any per- 
son shall exhibit for the purpose of gain, lend for hire or otherwise publish or 
sell for the purpose of gain, or exhibit in any school, college or other institution 
of learning, or have in his possession for the purpose of sale or distribution, any 
obscene book, paper, writing, print, drawing or other representation; or if any 
person shall post any indecent placards, writings, pictures or drawings on walls, 
fences, bill-boards or other places; or if any person shall make any public expo- 
sure of the person or other indecent exhibition, or take part in any immoral 
show, exhibition or performance, where indecent, immoral or lewd dances or 
plays are conducted, in any booth, tent, room or other place to which the public is 
invited; or if any one shall permit such exhibitions or immoral performances to 
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be conducted in any tent, booth, or other place owned or controlled by him, he 
shall be guilty of a misdemeanor. 

Rey., s. 8731; 1885, c. 125; 1907, ec. 502. 

Section referred to: Brewer v. Wynne, 163-319. 


4349. Cutting or painting obscene words or pictures near public places. It 
shall be unlawful for any person to write, cut or carve any indecent word, or to 
paint, cut or carve any obscene or lewd picture or representation, on any tree or 
other object near the public highways or other public places. Any person guilty 
of violating this section shall be fined not more than fifty dollars, or imprisoned 
not more than thirty days. 

1907, c. 344. 


4350. Using profane or indecent language on passenger trains. It shall be 
unlawful for any person to curse or use profane or indecent language on any 
passenger train. Any person so offending shall upon conviction be fined not 
more than fifty dollars or imprisoned not more than thirty days. 

1907, c. 470, ss. 1, 2. 


4351. Using profane or indecent language to female telephone operators. It 
shall be unlawful for any person to use any lewd or profane words, or any words 
of vulgarity, or to use indecent language to any female telephone operator oper- 
ating any telephone, switchboard, circuit or line. Any person violating this 
section shall upon conviction be guilty of a misdemeanor. 

1913, ¢. 35; 1915, ¢ 41° 


4352. Local: Using profane or indecent language on public highways. If any 
person shall, on any public road or highway and in the hearing of two or more 
persons, in a loud and boisterous manner, use indecent or profane language, he 
shall be guilty of a misdemeanor and upon conviction shall be fined not exceeding 
fifty dollars or imprisoned not exceeding thirty days. The following counties 
shall be exempted from the provisions of this section: Dare, Tyrrell, Washing- 
ton, Beaufort, Martin, Pitt, Watauga, Cleveland, Brunswick, Stanly, Perquim- 
ans, Pasquotank, Camden, Swain, Gates, Davie, Orange, Jones, Transylvania, 
Macon and Craven. 

1913, e. 40. 

The provisions of act 1908, c. 125, as to disorderly conduct in public road in Robeson, does 
not change the common-law offense: State v. Foulk, 154-638. 


Any person who shall use vulgar or obscene language on the premises of the Kannapolis 
Cotton Mills shall be guilty of a misdemeanor, and upon conviction shall be fined not less than 
five dollars nor more than ten dollars, or be imprisoned not more than ten days. See 1909, 
c. 46, s. 3. 


4353. Lewd women within three miles of colleges and boarding-schools. If any 
loose woman or woman of ill-fame shall commit any act of lewdness with or in 
the presence of any student, who is under twenty-one years old, of any board- 
ing-school or college, within three miles of such school or college, she shall be 
guilty of a misdemeanor, and upon conviction shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. Upon the trial of any such 
case students may be competent but not compellable to give evidence. No prose- 
eution shall be had under this section after the lapse of six months. 

Rey., 8. 3353 ; 1889, c. 523. 
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4354. Obstructing way to places of public worship. If any person shall mali- 
ciously stop up or obstruct the way leading to any place of public worship, or 
to any spring or well commonly used by the congregation, he shall be guilty of 
a misdemeanor, and shall be fined not more than fifty dollars or imprisoned not 
more than thirty days. 

Rey.,. 8S. 3776; Code, s. 3669; R. C., c. 97, s. 5; 1785, c. 241. 

For injuries to gates across cartways, see section 3837. 

In absence of a laying out by public authority or actual dedication, it is essential, in order 
to constitute a church road which it is indictable to obstruct, not only that there must be a 
user for 20 years, but the road must have been worked and kept in order by public authority: 
State vy. Lucas, 124-804; see, also, State v. Gross, 119-868; State v. McDaniel, 53-284; State 
v. Marble, 26-318; State v. Hunter, 27-369. 

See annotations under section 3789. 


4355. Disturbing religious assembly by certain exhibitions. If any person 
shall bring within half a mile of any place where the people are assembled for 
divine worship, and stop for exhibition, any stallion or jack, or shall bring within 
that distance any natural or artificial curiosities and there exhibit them, he shall 
forfeit and pay to any one who will sue therefor the sum of twenty dollars and 
shall also be guilty of a misdemeanor: Provided, that nothing herein shall be 
construed to prohibit such exhibitions at any time if made within the limits 
of any incorporated town, or without such limits if made before the hour of 
ten o’clock in the forenoon or after three o’clock in the afternoon. This section 
shall not apply to Hatteras township in Dare county. 

Rey., s. 3705; Code, s. 3670; R. C., c. 97, s. 6; 1809, c. 779, s. 1; 1907,.c. 412. 

Section cited in State v. Stovall, 103-418. 


4356. Permitting stone-horses and stone-mules to run at large. If any per- 
son shall let any stone-horse or stone-mule of two years old or upwards run at 
large, he shall be guilty of a misdemeanor, and shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. This section shall not apply 
to Hatteras township in Dare county. 

IRGVEESsOo2O 1 @OUE, Si 2o2ore kts Canela San G wl OOiaeCwra 2: 


Art, 25. ProstrruTion 


4357. Definition of terms. The term ‘‘prostitution’’ shall be construed to in- 
clude the offering or receiving of the body for sexual intercourse for hire, and 
shall also be construed to include the offering or receiving of the body for indis- 
criminate sexual intercourse without hire. The term ‘‘assignation’’ shall be 
construed to include the making of any appointment or engagement for prostitu- 
tion or any act in furtherance of such appointment or engagement. 

1OLOS Ce lO Sao. 


4358. Prostitution and various acts abetting prostitution unlawful. It shall 
be unlawful : 

1. To keep, set up, maintain, or operate any place, structure, building or con- 
veyance for the purpose of prostitution or assignation. 

2. To occupy any place, structure, building, or conveyance for the purpose of 
prostitution or assignation; or for any person to permit any place, structure, 
building or conveyance owned by him or under his control to be used for the 
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purpose of prostitution or assignation, with knowledge or reasonable cause to 
know that the same is, or is to be, used for such purpose. 

3. To receive, or to offer or agree to receive any person into any place, struc- 
ture, building, or conveyance for the purpose of prostitution or assignation, or 
to permit any person to remain there for such purpose. 

4. To direct, take, or transport, or to offer or agree to take or transport, any 
person to any place, structure, or building or to any other person, with knowl- 
edge or reasonable cause to know that the purpose of such directing, taking, or 
transporting is prostitution or assignation. 

5. To procure, or to solicit, or to offer to procure or solicit for the purpose of 
prostitution or assignation. 

6. To reside in, enter, or remain in any place, structure, or building, or to 
enter or remain in any conveyance, for the purpose of prostitution or assignation. 

7. To engage in prostitution or assignation, or to aid or abet prostitution or 
assignation by any means whatsoever. 

1919, c. 215, s. 1. 


4359. Prosecution: in what courts. Prosecutions for the violation of any of 
the provisions of this article shall be tried in the courts of this state wherein 
misdemeanors are triable except those courts the jurisdiction of which is so 
limited by the constitution of this state that such jurisdiction cannot by statute 
be extended to include criminal actions of the character herein described. 

1919, c. 215, s. 6, 


4360. Reputation and prior conviction admissible as evidence. In the trial 
of any person charged with a violation of any of the provisions of this article, 
testimony of a prior conviction, or testimony concerning the reputation of any 
place, structure, or building, and of the person or persons who reside in or fre- 
quent the same, and of the defendant, shall be admissible in evidence in support 
of the charge. 

TOTO MC Lom Sumas 


4361. Degrees of guilt. Any person who shall be found to have committed 
two or more violations of any of the provisions of section 4358 of this article 
within a period of one year next preceding the date named in an indictment, 
information, or charge of violating any of the provisions of such section, shall 
be deemed guilty in the first degree. Any person who shall be found to have 
committed a single violation of any of the provisions of such section shall be 
deemed guilty in the second degree. 

L919 Fe. DIS Ss 3 


4362. Punishment; probation; parole. Any person who shall be deemed 
suilty in the first degree, as set forth in the preceding section, shall be subject to 
imprisonment in, or commitment to, any penal or reformatory institution in 
this state for not less than one nor more than three years. In case of a com- 
mitment to a reformatory institution the commitment shall be made for an in- 
determinate period of time of not less than one nor more than three years in 
duration, and the board of managers or directors of the reformatory institution 
shall have authority to discharge or to place on parole any person so committed 
after the service of the minimum term, or any part thereof, and to require the 
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return to the said institution for the balance of the maximum term of any person 
who shall violate the terms or conditions of the parole. 

Any person who shall be deemed guilty in the second degree, as set forth in 
the preceding section, shall be subject to imprisonment for not more than one 
year. The sentence imposed, or any part thereof, may be suspended; or the 
defendant may be placed on probation in the care of a probation officer desig- 
nated by law or theretofore appointed by the court, upon the recommendation 
of five responsible citizens. 

Probation or parole shall be granted or ordered in the case of a person infected 
with venereal disease only on such terms and conditions as shall insure medical 
treatment therefor and prevent the spread thereof, and the court may order any 
convicted defendant to be examined for venereal disease. 

No girl or woman who shall be convicted under this article shall be placed on 
probation or on parole in the care or charge of any person except a woman pro- 
bation officer. 

1919, c. 215, s. 5. 


4363. Constitutionality. The declaration by the courts of any of the pro- 
visions of this article as being in violation of the constitution of this state shall 
not invalidate the remaining provisions. 

1919, G. 215, 's. 7. 


SUBCHAPTER 9. OFFENSES AGAINST PUBLIC JUSTICE 


Art. 26. Prroaury 


4364. Punishment for perjury. If any person shall willfully and corruptly 
commit perjury, on his oath or affirmation, in any suit, controversy, matter or 
cause, depending in any of the courts of the state, or in any deposition or affidavit 
taken pursuant to law, or in any oath or afftrmation duly administered of or 
concerning any matter or thing whereof such person is lawfully required to be 
sworn or affirmed, every person so offending shall be guilty of a felony and shall 
be fined not exceeding one thousand dollars, and imprisoned in the county jail 
or state’s prison not less than four months nor more than ten years. 

Rev., s. 3615; Code, s. 1092; R. C., c. 34, s. 49; 1791, ¢. 338, s. 1. 


While original section called perjury a misdemeanor, the punishment which might be im- 
posed made it a felony: State v. Hyman, 164-411. 

For indictment for perjury, see section 4615. Where witness, sworn with uplifted hand, 
deposes falsely, he is guilty of perjury: State vy. Whisenhurst, 9-458. The administration of 
the oath is an essential element: State v. Glisson, 93-506. 

Where indictment alleges that defendant was sworn ‘‘on the Holy Gospels of God,’’ it must 
be strictly so found: State v. Davis, 69-383. It is presumed that oath was correctly admin- 
istered: State v. Mace, 86-668. 

In a trial for perjury, the burden is not upon defendant to show the truth of the matter: 
State v. Cline, 150-854. 

Where defendant in bastardy indicted for perjury, being charged with falsely swearing that 
he never had sexual intercourse with prosecutrix, and she swears she never had intercourse with 
another man, defendant has right to show that she was criminally intimate with another man 
before birth of child: State v. Jones, 91-629. 

Where perjury assigned is that defendant swore in civil case that he never had been mem- 
ber of certain firm, he may show that no such firm ever existed: State v. Smith, 119-856. He 
is not estopped to deny his former declaration to others who were witnesses that he was a 
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Where evidence of prosecuting witness sufficiently corrobating to warrant jury in finding 
defendant guilty, see State v. Peters, 107-876; State v. Hawkins, 115-712; State vy. Glisson, 
93-506; State v. Molier, 12-263. 

Although one believes the allegation to which he testifies, yet unless he has probable cause 
for such belief he may be convicted of perjury: State v. Knox, 61-312. See, also, as to intent: 
State v. Houston, 103-383; State v. Curtis, 34-270. 

As to when incompetent witness may be convicted of perjury: State v. Molier, 12-263. 

False testimony under oath must have been taken before court having jurisdiction: State v. 
Alexander, 11-182; State v. Wyatt, 3-56; State v. Ridley, 114-827; State v. Gates, 107-832; 
State v. Knight, 84-789. 

As to whether there was a fatal variance between indictment and proof, see State v. Hester, 
122-1047; State v. Green, 100-419; State v. Collins, 85-511; State v. Hare, 95-682; State v. 
Lewis, 93-581; State v. Davis, 69-383; State v. Harvell, 49-55; State v. Caffey, 6-320; 
State v. Groves, 44-402; State v. Avera, 4-669; State v. Bradley, 2-463. 

As to whether matter testified to falsely was material, see State v. Harris, 145-456; State 
vy. Murphy, 101-697; State v. Hare, 95-682. 

As to plea of former acquittal hereunder, see State v. Williams, 1-591. 

Section merely cited in Gudger v. Penland, 108-599. See, also, State v. Swaim, 97-462. 


4365. Subornation of perjury. If any person shall, by any means, procure 
another person to commit such willful and corrupt perjury as is mentioned in 
the preceding section, the person so offending shall be punished in like manner 
as the person committing the perjury. 

Rey., s. $616; Code, s. 1093; R: C., c. 34, s. 50; 1791, c. 338, s. 2. 


4366. Perjury before legislative committees. If any person shall willfully 
and corruptly swear falsely to any fact material to the investigation of any 
matter before any committee of either house of the general assembly, he shall be 
subject to all the pains and penalties of willful and corrupt perjury, and, on 
conviction in the superior court of Wake county, shall be confined in the state’s 
prison for the time prescribed by law for perjury. 

Reyv., s. 3611; Code, s. 2857 ; 1869-70, c. 5, s. 4. 

For annotations as to perjury generally, see under sections 4364, 4615. 


43607. Perjury in court-martial proceedings. If any person shall willfully 
and corruptly swear falsely before any court-martial, touching and concerning 
any matter or thing cognizable before such court-martial, he shall be liable to the 
pains and penalties of perjury. 

Rey., s. 3612; Code, s. 3235; R. C., c. 70, s. 73;.1812, ¢. 828, s. 3. 

See annotations under section 4364. See State v. Gregory, 6-69. 


4368. False oath to insurance statement. Any person who shall make oath to 
a willfully false statement in the annual report or other statement required by 
law from an insurance company shall be guilty of perjury. 

Rey., s. 3493; 1899, c. 54, s. 97. 


4369. False oath to procure benefit of insurance policy or certificate. Any 
person who shall willfully make a false statement of any material fact or thing 
in a sworn statement as to the death or disability of a policy or certificate holder 
in any insurance corporation or fraternal benefit society, for the purpose of 
procuring payment of a benefit named in the certificate of such holder, shall be 
guilty of perjury. 

Rey., 8. 3487; 1899, c. 54, s. 60; 1913, c. 89, s. 28. 
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4370. False oath to statement required of fraternal benefit societies. Any 
person who shall willfully make any false statement in any verified report or 
declaration under oath, required or authorized by law from fraternal benefit 
societies, shall be guilty of perjury. 

1913,) ce 89,Es2i28: 

See section 6529. 


4371. False oath to certificate of mutual fire insurance company. Any per- 
son taking a false oath in respect to the certificate required by law before issuing 
policies in a mutual fire insurance company, that every subscription for insur- 
ance is genuine and made with an agreement that every subscriber will take the 
policies subscribed for by him within thirty days after granting a license to such 
company, shall be guilty of perjury. 

Rey., ss. 4738, 4834; 1899, c. 54, s. 832; 1901, c. 391, ss. 3, 4; 1903, c. 438, gs. 4. 

See section 6346. 


Art. 27. Brispery 


4372. Bribery of officials. If any person holding office under the laws of this 
state who, except in payment of his legal salary, fees or perquisites, shall receive, 
or consent to receive, directly or indirectly, anything of value or personal advan- 
tage, or the promise thereof, for performing or omitting to perform any official 
act, or with the express or implied understanding that his official action, or omis- 
sion to act, is to be in any degree influenced thereby, he shall be guilty of a 
felony, and shall be punished by imprisonment in the state’s prison for a term 
not exceeding five years, or fined not exceeding five thousand dollars, or both, in 
the discretion of the court. 

Rey., s. 3568; Code, s. 991; 1868-9, c. 176, 8. 2. 

Indictment is not defective when it charges that defendant ‘‘did receive and consent to re- 
ceive’’ instead of ‘‘did receive or consent to receive’’: State v. Wynne, 118-1206. Indictment 


must allege that act charged was done with wilful and corrupt intent: State v. Pritchard, 
107-921. 


4373. Offering bribes. If any person shall offer a bribe, whether it be accepted 
or not, he shall be guilty of felony, and shall be punished by imprisonment for 
a term not less than one year nor more than five years in the state’s prison or 
county jail, in the discretion of the court. 

Rey., s. 3569; Code, s. 992; 1870-1, ec. 232. 


4374. Bribery of legislators. If any person shall directly or indirectly promise, 
offer or give, or cause or procure to be promised, offered or given, any money, 
bribe, present or reward, or any promise, contract, undertaking, obligation or 
security for the payment or delivery of any money, goods, right of action, bribe, 
present or reward, or any other valuable thing whatever, to any member of the 
senate or house of representatives of this state after his election as such member, 
and either before or after he shall have qualified and taken his seat, with intent 
to influence his vote or decision on any question, matter, cause or proceeding 
which may then be pending before the general assembly, or which may come 
before him for action in his capacity as a member of the general assembly, such 
person so offering, promising or giving, or causing or procuring to be promised, 
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offered or given any such money, goods, bribe, present or reward, or any bond, 
contract, undertaking, obligation or security for the payment or delivery of any 
money, goods, bribe, present or reward, or other valuable thing whatever, and 
the member-elect who shall in anywise accept or receive the same or any part 
thereof, shall be guilty of a felony, and shall be fined not exceeding double the 
amount so offered, promised or given, and imprisoned in the state’s prison not 
exceeding five years, and the person convicted of so accepting or receiving the 
same, or any part thereof, shall forfeit his seat in the general assembly and shall 
be forever disqualified to hold any office of honor, trust or profit under this state. 
Rey., 8. 3570; Code, s. 2852; 1868-9, c. 176, s. 5. 


4375. Bribery of jurors. If any juror, either directly or indirectly, shall take 
anything from the plaintiff or defendant in a civil suit, or from any defendant 
in a state prosecution, or from any other person, to give his verdict, every such 
juror, and the person who shall give such juror any fee or reward to influence 
his verdict, or induce or procure him to make any gain or profit by his verdict, 
shall be guilty of a felony, and shall be imprisoned in the state’s prison or 
county jail not less than four months nor more than ten years. 


Rev., s. 3697; Code, s. 990; R. C., c. 34, s. 84; 5 Edw. III, c. 10; 34 Edw. III, c«. 8; 
38 Edw. III, c. 12. 


See State v. Pritchard, 107-921. 


Art. 28. OxstrructTine JUSTICE 


4376. Breaking or entering jails with intent to injure prisoners. If any per- 
son shall conspire to break or enter any jail or other place of confinement of 
prisoners charged with crime or under sentence, for the purpose of killing or 
otherwise injuring any prisoner confined therein; or if any person shall engage 
in breaking or entering any such jail or other place of confinement of such 
prisoners with intent to kill or injure any prisoner, he shall be guilty of a felony, 
and upon conviction, or upon a plea of guilty, shall be fined not less than five 
hundred dollars, and imprisoned in the state’s prison or the county jail not less 
than two nor more than fifteen years. 

Rev., s. 8698; 1898, c. 461, s. 1. 


See generally: State v. Lewis, 142-626. The force and effect of acts 1893, ch. 461, is not 
impaired by the fact that it has been split up and its different sections placed under appro- 
priate headings: Ibid. 

As to indictment, see concurring opinion of Walker, J., in State v. Lewis, 142-647. Upon 
an indictment under this section defendant may be convicted of an attempt: State v. Rumple, 
178-717. 


4377. Refusal of witness to appear or to testify in investigations of lynchings. 
If any person summoned as a witness in the investigation of a charge of lynch- 
ing shall willfully fail to attend as a witness in obedience to the process served 
on him, or if, after being sworn, he shall refuse to answer questions pertinent 
to the matter being investigated before any tribunal, he shall be guilty of a mis- 
demeanor, and, on conviction, shall be fined or imprisoned, or both, at the 
discretion of the court. 

Rey., s. 83699; 1893, c. 461, s. 3. 

The force and effect of act 1893, ch. 461, is not impaired by the fact that it has been split 
up and its different sections placed under appropriate headings: State v. Lewis, 142-626. 
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4378. Resisting officers. If any person shall willfully and unlawfully resist, 
delay or obstruct a public officer in discharging or attempting to discharge 
a duty of his office, he shall be guilty of a misdemeanor. 

Rey., s. 3700; 1889, c. 51, s. 1. 

A deputy sheriff collecting back taxes after his term of office has expired is a public officer 
within this section: State v. Alston, 127-518. 

Sufficiency of indictment: State v. Dunn, 109-839. Not necessary to set out the process 
under which officer acted when he was resisted: State v. Dunn, 109-839. 

It is too late after verdict to move in arrest of judgment for misjoinder in the counts where 
different defendants are indicted, in same bill, though under different counts, for offense here 
created and that under section 4379: State v. Perdue, 107-853. 

As to extent of force to which officer can go in making arrest, see State v. McClure, 166-321; 
State v. Pugh, 101-737; see annotations under sections 976, 2642, 2639, 4542-4547. What is 
resisting an officer: State v. McClure, 166-321. 

Section cited in State v. Durham, 141-745; State v. Conoly, 28-244. 


4379. Failing to aid police officers. If any person, after having been lawfully 
commanded to aid an officer in arresting any person, or in retaking any person 
who has escaped from legal custody, or in executing any legal process, willfully 
neglects or refuses to aid such officer, he shall be guilty of a misdemeanor. 

Rey., s. 3701; 1889, c. 51, s. 2. 


Liability for failure to assist in an arrest: State v. Ditmore, 177-592. It is too late after 
verdict to move in arrest of judgment for misjoinder in courts where different defendants are 
indicted in same bill, though under different counts, for offense here created and that under 
section 4378: State v. Perdue, 107-853. See, also, State v. Dunn, 109-839. 


4380. Intimidating or interfering with jurors and witnesses. If any person 
shall by threats, menaces or in any other manner intimidate or attempt to intimi- 
date any person who is summoned or acting as a juror or witness in any of the 
courts of this state, or prevent or deter, or attempt to prevent or deter any person 
summoned or acting as such juror or witness from attendance upon such court, 
he shall be guilty of a misdemeanor, and upon conviction shall be fined or im- 
prisoned in the discretion of the court. 

Rey. Ss. s696 5 159 ch Si: 


This section is additional to, and not a repeal of, the inherent right of the court to protect 
itself by proceedings. as for contempt: In re Young, 137-552. Section cited in State v. Hodge, 
142-670. 


4381. Failing to attend as witness before legislative committees. If any per- 
son shall willfully fail or refuse to attend or produce papers, on summons of 
any committee of investigation of either house of the general assembly, either 
select or committee of the whole, he shall be guilty of a misdemeanor, and on 
conviction in the superior court of the county in which such witness may reside 
or be found, he shall be fined not less than five hundred dollars nor more than 
one thousand dollars, and shall be subject to imprisonment at the discretion of 
the court. 

Rey., s. 3692; Code, s. 2854; 1869-70, c. 5, s. 2. 


Art. 29. Misconpuct 1n Pusuic OFrricz 


4382. Buying and selling offices. If any person shall bargain away or sell 
an office or deputation of an office, or any part or parcel thereof, or shall take 
money, reward or other profit, directly or indirectly, or shall take any promise, 
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covenant, bond or assurance for money, reward or other profit, for an office or 
the deputation of an office, or any part thereof, which office or any part thereof 
shall touch or concern the administration or execution of justice, or the receipt, 
collection, control or disbursement of the public revenue, or shall concern or 
touch any clerkship in any court of record wherein justice is administered; or 
if any person shall give or pay money, reward or other profit, or shall make any 
promise, agreement, bond or assurance for any of such offices, or for the deputa- 
tion of any of them, or for any part of them, the person so offending in any of 
the cases aforesaid shall be guilty of a misdemeanor, and on conviction thereof 
shall forfeit all his right, interest and estate in such office, and every part and 
parcel thereof, and shall be imprisoned and fined at the discretion of the court. 

Rev., s. 83571; Code, s. 998; R. C., c. 34, s. 33; 5, 6 Hdw. VI, c. 16, ss. 1, 5. 

Sheriff farming out office, see section 3946. 


4383. Acting as officer before qualifying as such. If any officer shall enter 
on the duties of his office before he executes and delivers to the authority entitled 
to receive the same the bonds required by law, and qualifies by taking and sub- 
scribing and filing in the proper office the oath of office prescribed, he shall be 
guilty of a misdemeanor and shall be ejected from his office. 

Rey., s. 8565; Code, s. 79. 


4384, Willfully failing to discharge duties. If any clerk of any court of 
record, sheriff, justice of the peace, county commissioner, county surveyor, 
coroner, treasurer, constable or official of any of the state institutions, or of any 
county, city or town, shall willfully omit, neglect or refuse to discharge any of 
the duties of his office, for default whereof it is not elsewhere provided that he 
shall be indicted, he shall be guilty of a misdemeanor. If it shall be proved that 
such officer, after his qualification, willfully and corruptly omitted, neglected 
or refused to discharge any of the duties of his office, or willfully and corruptly 
violated his oath of office according to the true intent and meaning thereof, such 
officer shall be guilty of misbehavior in office, and shall be punished by remova! 
therefrom under the sentence of the court as a part of the punishment for the 
offense, and shall also be fined or imprisoned in the discretion of the court. 

Rey., s. 3592; 1901, c. 270, s. 2. 

If an officer wilfully fails to perform his duty he is subject to indictment; and if such 
failure is wilful and corrupt he may be removed from office: Battle v. Rocky Mount, 156-329. 

Sheriff indictable for failure to return process: State v. Berry, 169-371. County commis- 
sioners indictable for failure to provide suitable courthouse: Ward vy. Comrs., 146-534; State 
v. Leeper, 146-655—or for failure to provide four (now six) months public school, Board of 
Education v. Comrs., 150-116; Collie v. Comrs., 145-170. Enforced by mandamus: Ibid.; 


Gilmer vy. Holton, 98-26. Manner of levying tax is within commissioners’ discretion: Board of 
Education v. Comrs., 150-116. 

For penalty, acting without bond, see section 325. 

For fuller annotations, see under section 4385. 

Cases as to clerk of court prior to this enactment: State v. Dayton, 119-880; State v. Con- 
nelly, 104-794—as to register of deeds, State v. Snuggs, 85-541—as to sheriff, State v. Joyce, 
2-43; State v. Johnston, 2-293—as to county commissioners, State v. Hatch, 116-1003; State v. 
Justices, 11-194—as to town commissioners, State v. Comrs., 48-399—as to overseer of poor, 
State v. Hawkins, 77-494. 


4385. Failing to make reports and discharge other duties. If any state or 
county officer shall fail, neglect or refuse to make, file or publish any report, 
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statement or other paper, or to deliver to his successor all books and other prop- 
erty belonging to his office, or to pay over or deliver to the proper person all 
moneys which come into his hands by virtue or color of his office, or to discharge 
any duty devolving upon him by virtue of his office and required of him by law, 
he shall be guilty of a misdemeanor. 

Rey., s. 3576. 


Officer abusing or fraudulently exceeding definite powers conferred is guilty hereunder even 
though no injury results to any one. The crime consists in his public example, in perverting 
powers committed to him as instruments of benefit to, and safety of the rights of, the citizens: 
State v. Glasgow, 1-264. 

Officer who must exercise his judgment or discretion is not indictable for errors honestly 
made, but any officer acting corruptly is liable both criminally and civilly, whether acting under 
the law or without the law: State v. Powers, 75-281; Staton v. Wimberly, 122-107; see State 
v. Williams, 34-173—but honesty and good intent are not always a good defense when wilful 
carelessness, resulting in injury to public, is shown, State v. Hatch, 116-1003; see Turner v. 
McKee, 137-254, and cases there cited. 

This section embraces acts of omission only, and does not extend to every illegal act done 
by virtue of office: State v. Snuggs, 85-541; see, also, State v. Hatch, 116-1003. 

Officer not indictable for obeying unconstitutional act, nor for refusing to perform duties 
under act repealed by unconstitutional one, at least until after court declares same unconstitu- 
tional: State v. Godwin, 123-697; see State v. Powers, 75-281. 

Officer cannot refuse to act because of certain supposed defects in indictment in this case: 
State v. Davis, 111-729. 

Indictment must allege that officer was required to take oath of office: State v. Pritchard, 
107-921. Indictment alleging that defendant ‘‘did receive and consent to receive’’ unlawful 
compensation not defective because word ‘‘and’’ used instead of word ‘‘or’’: State v. Wynne, 
118-1206. Indictment against overseer of poor for failure to provide adequately for paupers 
must state names of paupers or that their names are unknown: State v. Hawkins, 77-494. 
Sufficiency of indictment: State v. Cole, 156-618. 

De facto officers indictable hereunder: State v. Wynne, 118-1206. As to de facto officers 
generally, see annotations under section 3204. 

Secretary of state indictable for fraudulently issuing land warrants: State vy. Glasgow, 
1-264. 

Clerk of court not indictable hereunder for embezzling distributee’s share paid to him by 
administrator: State v. Connelly, 104-794. Semble, that clerk indictable hereunder for neg- 
lecting to send up transcript of appeal in criminal action, whether fees paid or not: State v. 
Deyton, 119-880. Failure of clerk to pay over a license tax raises presumption that such 
failure was wilful, and clerk must rebut presumption: State v. Heaton, 77-505. 

Register of deeds not indictable hereunder for issuing marriage license to female under 
marriageable age without written consent of father: State v. Snuggs, 85-541. 

Chief clerk of house of representatives liable for negligently permitting bill to be delivered 
for enrollment, and enrolling clerk for enrolling a bill which had not been passed; as to suf- 
ficiency of evidence to warrant verdict of guilty, see State v. Satterfield, 121-558; State v. 
Brown, 119-789. 

Sheriff indictable for false return: State v. Joyce, 2-483—even though deputy made the re- 
turn in sheriff’s name, State v. Johnston, 2-293; see section 3936. Officer failing to return 
civil process: State v. Berry, 169-371. 

County commissioners selling county property at grossly inadequate price and for less than 
could have been obtained by reasonable effort, and without opportunity for competition, is 
evidence of omission of duty: State v. Hatch, 116-1003. County commissioners indictable for 
failure to levy taxes to build a jail: State v. Justices, 11-194. 

Town commissioners indictable for failure to let out repairing of streets and to levy tax 
therefor when statute empowers and requires them to do so: State v. Comrs., 48-399. 

Overseer of poor indictable hereunder for neglect of duties or abuse of powers: State v. 
Hawkins, 77-494. 

Registrar of election not indictable for refusing to register voter for failure to pay taxes, 
though such provision requiring it may be unconstitutional: State v. Powers, 75-281. Failure 
of an officer in a primary election to perform his duty properly: State v. Cole, 156-618. 
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Officer armed with process for a breach of the peace may lawfully break open doors of house, 
after having been refused entrance, to effect the arrest, if he act in good faith, and is not 
indictable hereunder: State v. Mooring, 115-709. 


4386. Swearing falsely to official reports. If any clerk, sheriff, register of 
deeds, county commissioner, county treasurer, justice of the peace, constable or 
other county officer shall willfully swear falsely to any report or statement 
required by law to be made or filed, concerning or touching the county, state or 
school revenue, he shall be guilty of a misdemeanor. 

Rey., s. 83605; Code, s. 731; 1874-5, c. 151, s. 4; 1876-7, c. 276, s. 4. 


4387. Making of false report by bank examiners; accepting bribes. If any 
bank examiner shall knowingly and willfully make any false or fraudulent 
report of the condition of any bank which shall have been examined by him, 
with the intent to aid or abet the officers, owners or agents of such bank in con- 
tinuing to operate an insolvent bank; or if any such examiner shall receive or 
accept any bribe or gratuity, given for the purpose of inducing him not to file 
any report of an examination of any bank made by him, or shall neglect to make 
an examination of any bank by reason of having received or accepted any bribe 
or gratuity, he shall be guilty of a felony, and on conviction thereof shall be 
imprisoned in the state’s prison for not less than four months nor more than ten 
years. 

Rey., s. 8324; 1908, c. 275, s. 24. 


4388. Director of public trust contracting for his own benefit. If any person, 
appointed or elected a commissioner or director to discharge any trust wherein 
the state or any county, city or town may be in any manner interested, shall 
become an undertaker, or make any contract for his own benefit, under such 
authority, or be in any manner concerned or interested in making such contract, 
or in the profits thereof, either privately or openly, singly or jointly with 
another, he shall be guilty of a misdemeanor. 

Rey., s. 3572; Code, s. 1011; R. C., c. 34, s. 88; 1825, c. 1269; 1826, ec. 29. 

A county commissioner is indictable for receiving extra pay for his time, etc., in investi- 
gating a bridge: Davidson v. Guilford, 152-436. A member of a board of aldermen who is 
also an officer of private corporation is liable under this section for contracting with the private 
corporation: State v. Williams, 153-595. 

Section does not extend to contracts between a city and those having an employee as alder- 
man: State v. Weddell, 153-587. Not necessary to show moral turpitude to convict under this 
section: Ibid. 


4389. Speculating in claims against towns, cities and the state. If any clerk, 
sheriff, register of deeds, county treasurer or other county, city, town or state 
officer shall engage in the purchasing of any county, city, town or state claim at 
a less price than its full and true value, or at any rate of discount thereon, or be 
interested in any speculation in any such claim, he shall be guilty of a misde- 
meanor, and shall be fined or imprisoned, and also shall be liable to removal from 
office at the discretion of the court. 

Rey., s. 3575; Code, s. 1009; 1868-9, ec. 260. 


Sheriff not guilty where he purchases county claims below par for benefit of county and at 
instance of county commissioners: State v. Garland, 134-749. 


4390. Acting as agent for those furnishing supplies for schools and other state 
institutions. If any member of any board of directors, board of managers, 
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board of trustees of any of the educational, charitable, eleemosynary or penal 
institutions of the state, or any member of any board of education, or any county 
or district superintendent or examiner of teachers, or any trustee of any school 
or other institution supported in whole or in part from any of the public funds 
of the state, or any officer, agent, manager, teacher or employee of such boards, 
shall have any pecuniary interest, either directly or indirectly, proximately or 
remotely, in supplying any goods, wares or merchandise of any nature or kind 
whatsoever for any of said institutions or schools; or if any of such officers, 
agents, managers, teachers or employees of such institution or school or state or 
county officer shall act as agent for any manufacturer, merchant, dealer, pub- 
lisher or author for any article of merchandise to be used by any of said institu- 
tions or schools; or shall receive, directly or indirectly, any gift, emolument, 
reward or promise of reward for his influence in recommending or procuring 
the use of any manufactured article, goods, wares or merchandise of any nature 
or kind whatsoever by any of such institutions or schools, he shall be forthwith 
removed from his position in the publie service, and shall upon conviction be 
deemed guilty of a misdemeanor and fined not less than fifty dollars nor more 
than five hundred dollars and be imprisoned, in the discretion of the court. 
Rev., 8. 3833 ; 1899, c. 782, s. 73; 1897, c. 548. 
See section 4388. 


4391. Buying school supplies from interested officer. If any county board of 
education or school committee shall buy school supples in which any member 
has a pecuniary interest, or if any school officers or teachers shall receive any 
gift, emolument, reward or promise of reward for influence in recommending or 
procuring the use of any school supplies for the schools with which they are con- 
nected, such person shall be removed from his position in the public service 
and shall, upon conviction, be deemed guilty of a misdemeanor. 

Rey., s. 38385; 1901, c. 4, s. 69. 

See section 4388, 


4392. Selling bonds without giving proper notice. It shall be unlawful for 
any board of county commissioners, board of road commissioners, school board 
or school committee, or any drainage commissioner or board of drainage com- 
missioners of any county, city, town, road, school, or drainage district to sell 
bonds for any purpose, either at public or private sale, without giving notice of 
the time and place of sale in some newspaper published in such county, city or 
town at least thirty days prior to the date of sale: Provided, that where there is 
no newspaper published in the county, such notice shall be posted at the court- 
house door in such county at least thirty days prior to the sale. 

Any violation of this section by any person or corporation whose duty it shall 
be to issue and sell such bonds shall constitute a misdemeanor punishable by fine 
or imprisonment, or both, in the discretion of the court. 

1917, ce. 147, 174. 


4393. Allowing prisoners to escape; burden of proof. If any person charged 
with a crime or sentenced by the court upon conviction of any offense, shall be 
legally committed to any sheriff, constable or jailer, or shall be arrested by any 
sheriff, deputy sheriff or coroner acting as sheriff, by virtue of any capias issuing 
on a bill of indictment, information or other criminal proceeding, and such 
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sheriff, deputy sheriff, coroner, constable or jailer, willfully or negligently, shall 
suffer such person, so charged or sentenced and committed, to escape out of his 
custody, the sheriff, deputy sheriff, coroner, constable or jailer so offending, 
being thereof convicted, shall be removed from office, and shall be fined or 
imprisoned, or both, at the discretion of the court before whom the trial may be 
had; and in all such cases it shall be sufficient, in support of the indictment 
against such sheriff or other officer, to prove that the person so charged or sen- 
tenced was committed to his custody, and it shall lie upon the defendant to show 
that such escape was not by his consent or negligence, but that he had used all 
legal means to prevent the same, and acted with proper care and diligence: 
Provided, that such removal of a sheriff shall not affect his duty or power as a 
collector of the public revenue, but he shall proceed on such duty and be account- 
able as if such conviction and removal had not been had. 

Rev., s. 3577; Code, s. 1022; R. C., c. 34, s. 35; 1791, c. 348, s. 1; 1905, c. 350. 

Escape defined: State v. Ritchie, 107-857; State v. Johnson, 94-924. 

This section contemplates two kinds of escape—one the result of negligence and the other 
the result of wilful act of officer: State v. McLain, 104-894. Actual negligence the test of 
guilt when negligence charged: State v. Johnson, 94-924—and it is implied when prisoner 
escapes; exceptions, Ibid. Officer must use due diligence and good faith to keep prisoner, and 
as to whether he did is a question for the jury: State v. Blackley, 131-726; State v. Lewis, 
113-622; State v. Hunter, 94-829. Failure to put handcuffs on prisoner is not negligence per 
se: Ibid. 

Not necessary to charge in indictment that escape was ‘‘wilfully’’ or ‘‘unlawfully’’ per- 
mitted, but that it is ‘‘negligently’’ permitted is sufficient: State v. McLain, 104-894. Indict- 
ment lies at common law for an escape independently of this section: State vy. Ritchie, 107-857; 
State v. Johnson, 94-924. It will not be quashed on the ground that the judgment against 
prisoner committed was illegal: State v. Garrell, 82-581. 

Indictment for assisting escape must show prisoner lawfully imprisoned: State v. Jones, 
78-420. Defendant cannot justify by showing judgment against prisoner erroneous: State v. 
Garrell, 82-580. Parol mittimus from justice will not make officer acting under it liable for 
escape: State v. Dean, 48-393. 

Where escape pending appeal, appeal will not be dismissed, but may be continued till prisoner 
retaken: State v. Cody, 119-908; State v. Jacobs, 107-772; State v. Pickett, 94-97—or court 
can proceed, and judgment will not be invalid simply because prisoner was not in custody or 
before the court, State v. Jacobs, 107-772. 

Procedure where prisoner under death sentence escapes and is not recaptured before date 
set for execution, see State v. Cardwell, 95-643. 

When escape proved or admitted, burden to show that it was not unlawfully allowed or that 
there was no negligence shifts to defendant: State v. Lewis, 113-622; State v. Kittelle, 110- 
573; State v. Hunter, 94-829. 

Compare, as to indictment charging that prisoner was lawfully detained, State v. Jones, 
78-420. 


4394. Solicitor to prosecute officer for escape. It shall be the duty of solicitors, 
when they shall be informed or have knowledge of any felon, or person otherwise 
charged with any crime or offense against the state, having within their respect- 
ive districts escaped out of the custody of any sheriff, deputy sheriff, coroner, 
constable or jailer, to take the necessary measures to prosecute such sheriff or 
other officer so offending. 

Rey., s. 2822; Code, s. 1023; R. C., c. 34, s. 36; 1791, c. 348, s. 2. 

See annotations under section 4393. 


4395. Disposing of public documents or refusing to deliver them over to suc- 
cessor. It shall be the duty of the clerk of the superior court of each county, 
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and every other person to whom the acts of the general assembly, supreme court 
reports or other public documents are transmitted or deposited for the use of the 
county or the state, to keep the same safely in their respective offices; and if 
any such person having the custody of such books and documents, for the uses 
aforesaid, shall negligently and willfully dispose of the same, by sale or other- 
wise, or refuse to deliver over the same to his successor in office, he shall be 
guilty of a misdemeanor, and shall be punished by fine or imprisonment, or both, 
at the discretion of the court. 
Rey., s. 3598; Code, s. 1073; 1881, ¢c. 151. 


4396. Failing to return process or making false return. If any sheriff, con- 
stable or other officer, whether state or municipal, or any person who shall pre- 
sume to act as any such officer, not being by law authorized so to do, refuse or 
neglect to return any precept, notice or process, to him tendered or delivered, 
which it is his duty to execute, or make a false return thereon, he shall forfeit 
and pay to any one who will sue for the same one hundred dollars, and shall 
moreover be guilty of a misdemeanor. 

Rey., s. 3604; Code, s. 1112; R. C., c. 34, s. 118; 1818, c. 980, s. 3; 1827, c. 20, s. 4. 

See generally: Harrell v. Warren, 100-259. This applies to civil process as well as to crimi- 
nal process (overruling Mfg. Co. v. Buxton, 105-74): State v. Berry, 169-371. 

Not liable for penalty for declining to receive a process which at that time could not be 
served: Fentress v. Brown, 61-3738. 

Several penalties against the same defendant may be joined, and when they exceed $200 
superior court has jurisdiction: Burrell v. Hughes, 116-431. 

That the clerk of the court mailed a process to sheriff of another county is prima facie evi- 
dence that sheriff received it, and will support a judgment nisi, if there is no return of the 


process: State v. Latham, 51-233. 
Section cited in State v. Brown, 119-827. Compare State v. Ferguson, 76-197; State v. 


Johnston, 2-293; State v. Joyce, 2-43. 


4397. Failing to surrender tax-list for inspection and correction. If any sher- 
iff or tax collector shall refuse or fail to surrender his tax-list for inspection or 
correction upon demand by the authorities imposing the tax, or their successors 
in office, he shall be guilty of a misdemeanor, and shall be imprisoned not more 
than five years, and fined not exceeding one thousand dollars, at the discretion 
of the court. 

Rey., s. 3788; Code, s. 3823; 1870-1, c. 177, s. 2. 

See section 2681. Section cited in Covington v. Rockingham, 93-139; Guano Co. v. Tarboro, 
126-70; Wilson v. Green, 135-352. 


4398. Failing to file report of fines. If any officer who is by law required to 
file any report or statement of fines or penalties with the county board of educa- 
tion shall fail so to do at or before the time fixed by law for the filing of such 
report, he shall be guilty of a misdemeanor. 

Rey:, s. 3579; 1901, c. 4, s. 62. 


4399. Failure of ex-justice of the peace to turn over books and papers. If any 
justice of the peace, on expiration of his term of office, or if any personal repre- 
sentative of a deceased justice of the peace shall, after demand upon him by the 
elerk of the superior court, willfully fail and refuse to deliver to the clerk of the 
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superior court all dockets, all law and other books, and all official papers which 
came into his hands by virtue or color of his office, he shall be guilty of a mis- 
demeanor. 

Rey., s. 3578; Code, ss. 828, 829; 1885, c. 402. 

Section cited in Bailey v. Hester, 101-540; Whitehurst v. Transportation Co., 109-344. 


Art. 80. Misconpuct in Privats OrricEe 


4400. Failure of certain railroad officers to account with successors. If the 
president and directors of any railroad company, and any person acting under 
them, shall, upon demand, fail or refuse to account with the president and direc- 
tors elected or appointed to succeed them, and to transfer to them forthwith all 
the money, books, papers, choses in action, property and effects of every kind and 
description belonging to such company, they shall be guilty of a felony, and shall 
be punished by imprisonment in the state’s prison for not less than one nor more 
than five years, and be fined at the discretion of the court. All persons conspir- 
ing with any such president, directors or their agents to defeat, delay or hinder 
the execution of this section shall be guilty of a misdemeanor, and shall be pun- 
ished in like manner. The governor is hereby authorized, at the request of the 
president, directors and other officers of any railroad company, to make requisi- 
tion upon the governor of any other state for the apprehension of any such 
president failing to comply with this section. 

Rey., s. 3760; Code, ss. 2001, 2002; 1870-1, c. 72, ss. 1-3. 

Acts of February 5, 1870, and of March 8, 1870, which dispose of special tax bonds, make 


this section refer only to money, choses in action, property and effects belonging to the com- 
pany: State v. Jones, 67-210. 


4401. Malfeasance of bank officers and agents. If any president, director, 
cashier, teller, clerk or agent of any bank or other corporation shall embezzle, 
abstract or willfully misapply any of the moneys, funds or credits of the bank, 
or shall, without authority from the directors, issue or put forth any certificate 
of deposit, draw any order or bill of exchange, make any acceptance, assign any 
note, bond, draft, bill of exchange, mortgage, judgment or decree, or make any 
false entry in any book, report or statement of the bank with the intent in either 
case to injure or defraud or to deceive any officer of the bank, or if any person 
shall aid and abet in the doing of any of these things, he shall be guilty of a 
felony, and upon conviction shall be imprisoned in the state’s prison for not less 
than four months nor more than fifteen years, and likewise fined, at the discre- 
tion of the court. 

Rey., s. 83825; 1903, c. 275, s. 15. 

See State v. Dewey, 139-556. 


4402. Making false entries in banking accounts; misrepresenting assets and 
liabilities of banks. If any person shall willfully and knowingly subscribe to, 
or make, or cause to be made, any false statement or false entry in the books of 
any corporation, partnership, firm or individual transacting a banking business, 
or shall knowingly subscribe to or exhibit false papers, with the intent to deceive 
any person authorized to examine into the affairs of such corporation, partner- 
ship, firm or individual, or shall willfully and knowingly make, state or publish 
any false statement of the amount of the assets or liabilities of any such corpora- 
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tion, partnership, firm or individual, he shall be guilty of a felony, and upon 
conviction thereof shall be imprisoned in the state’s prison not less than four 
months nor more than ten years. 

Rey., s. 3326; 1903, ¢c. 275, s: 27. 


Art. 31. Prison Breacu anp PRISONERS 


4403. Escape of hired prisoners from custody. If any prisoner, who shall be 
removed from the prison of the respective counties, cities and towns under the 
law providing for the hiring out of prisoners by counties and towns, shall escape 
from the person or company having him in custody, he shall be guilty of a mis- 
demeanor, and shall be imprisoned at hard labor not more than thirty days, or 
fined not more than fifty dollars. 

Rev., s. 83658; Code, s. 3455; 1876-7, c. 196, s. 4. 

Counties and towns may hire out convict prisoners, see sections 1356-1358. 


4404. Prison breach and escape. If any person shall break prison, being law- 
fully confined therein, or shall escape from the custody of any superintendent, 
guard or officer, he shall be guilty of a misdemeanor. 

Rey., s. 3657 ; Code, s. 1021; R. C., c. 34, s. 19; 1 Edw. II, st..2d; 1909, c. 872. 


This section reduces common-law offense from a felony to a misdemeanor: State v. Brown, 
82-585. 


4405. Permitting escape of or maltreating hired convicts. If any person 
charged in any way with the control or management of convicts, hired for serv- 
ice outside of the state’s prison, shall negligently permit them to escape, or shall 
maltreat them, he shall be guilty of a misdemeanor; but this provision shall not 
be held to relieve any person from any criminal liability. 

Reyv., s. 3659; Code, s. 3450; 1881, ¢c. 127, s. 2. 


See annotations under section 4393. Negligence is implied, unless the escape is occasioned 
by the act of God or an irresistible adverse force: State v. Johnson, 94-924. 

Officers and agents will not be held to the strict common-law responsibility for the custody 
of convicts employed outside of the penitentiary; actual negligence being the test of guilt: 
State v. Johnson, 94-924. Section cited in State v. Sneed, 94-809. 


4406. Conveying messages and weapons to convicts and other prisoners. If any 
person shall convey to or from any convict any letters or oral messages, or shall 
convey to any convict or person imprisoned, charged with crime and awaiting 
trial any weapon or instrument by which to effect an escape, or that will aid him 
in an assault or insurrection, or shall trade with a convict for his clothing or 
stolen goods, or shall sell to him any article forbidden him by prison rules, he 
shall be guilty of a misdemeanor: Provided, that when a murder, an assault or 
an escape is effected with the means furnished, the person convicted of furnish- 
ing the means shall be sentenced to not less than four years hard labor in the 
state’s prison. 

Rey., s. 8662; Code, s. 3441; 1873-4, c. 158, s. 12; 1911, c. 11. 


4407. Injury to prisoner by jailer. If the keeper of a jail shall do, or cause 
to be done, any wrong or injury to the prisoners committed to his custody, con- 
trary to ae he shall not only pay treble damages to the person injured, but 
shall be Seatee of a misdemeanor. 

Rev., s. 8661; Code, s. 3463; R. C., c. 87, s. 8; 1795, c. 433, s. 6. 
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4408. Confining prisoners to improper apartments. If the sheriff or jailer 
shall wantonly or unnecessarily confine those committed to his custody in any 
apartment, other than that provided and designated by law for persons of the 
description of the prisoner, he shall be guilty of a misdemeanor. 

Rev., s. 3660; Code, s. 3471; R. C., c. 87, s. 16; 1795, c. 488, s. 4. 


4409. Requiring female prisoners to work in chain-gang. If any officer, either 
judicial, executive or ministerial, shall order or require the working of any 
female on the streets or roads in any group or chain-gang in this state, he shall 
be deemed guilty of a misdemeanor. 

Rey., s. 3596; 1897, ¢. 270. 


SUBCHAPTER 10. OFFENSES AGAINST THE PUBLIC PEACE 


Art. 32. Orrenses AGaInst THE Pusptic PEACE 


4410. Carrying concealed weapons. If any one, except when on his own prem- 
ises, shall carry concealed about his person any bowie-knife, dirk, dagger, slung- 
shot, loaded cane, brass, iron or metallic knuckles or razor or other deadly 
weapon of like kind, he shall be guilty of a misdemeanor, and shall be fined 
or imprisoned at the discretion of the court. If any one, except on his own 
premises, shall carry concealed about his person any pistol or gun, he shall be 
guilty of a misdemeanor and shall be fined not less than fifty dollars nor more 
than two hundred dollars, or imprisoned not less than thirty days nor more 
than two years, at the discretion of the court. Upon conviction or submission 
the deadly weapon with reference to which the defendant shall have been con- 
victed shall be condemned and ordered confiscated and destroyed by the judge 
presiding at the trial. If any one, not being on his own lands, shall have about 
his person any such deadly weapon, such possession shall be prima facie evidence 
of the concealment thereof. This section shall not apply to the following per- 
sons: officers and soldiers of the United States Army, civil officers of the United 
States while in the discharge of their official duties, officers and soldiers of the 
militia and the state guard when called into actual service, officers of the state, 
or of any county, city or town, charged with the execution of the laws of the 
state, when acting in the discharge of their official duties. 

Rey., s. 3708; Code, s. 1005; 1917, c. 76; 1919, ec. 197, s. 8. 

Meaning of ‘‘his own premises’’: State v. Bridgers, 169-309; State v. Hewell, 90-705; State 
v. Terry, 93-585; State v. Anderson, 129-521; State v. Perry, 120-580. Statute embraces a 
‘*‘butcher’s knife’’: State v. Erwin, 91-545. ‘‘Fine or imprisonment’’ does not mean both: 
State v. Taylor, 124-803. The exceptions do not include officers of corporations which invite 


the public to use their lines for travel: State v. Perry, 120-580—nor do they include a mail 
carrier, State v. Boone, 132-1107. ‘ 

This offense consists in the guilty intent to carry the weapon concealed, and does not depend 
upon the intent to use it: State v. Brown, 125-704; State v. Reams, 121-556; State v. Lilly, 
116-1049; State v. Dixon, 114-850; State v. Brodnax, 91-543; State v. Gilbert, 87-527. 

Carrying concealed weapons off one’s premises is not excused even in self-defense: State v. 
Woodlief, 172-885; State v. Speller, 86-697—nor is it excused when carried for hunting, State 
v. Woodfin, 87-526. 

A person acting in ignorance of the law, in good faith, and upon the advice of the clerk of 
the court or an attorney, but in violation of the statute, is not excused: State v. Simmons, 
143-613. 


1804 


4411 CRIMES AND PUNISHMENTS—Arr. 32 Ch. 82 


Statute constitutional: State v. Speller, 86-697. Superior court has exclusive jurisdiction: 
State v. Ramsour, 113-642. 

Whether or not weapon is concealed is a question for the jury: State v. Lilly, 116-1049; 
State v. Reams, 121-556. Defendant offering himself as witness may be asked if he has car- 
ried concealed weapon off his premises within the two years next preceding the indictment, 
and can be compelled to answer it, he having waived his constitutional privilege to refuse to 
incriminate himself: State v. Allen, 107-805; State v. Mitchell, 119-784. A mere servant or 
hireling is indictable if he carry weapon concealed on his master’s premises: State v. Dey- 
ton, 119-880. 

A verdict ‘‘guilty of carrying concealed weapon in a suitcase’’ is not sufficient: State v. 
Parker, 152-790. 

PRIMA FACIE CASE AND BURDEN OF PROOF. Where defendant has two pistols 
buckled around him, without scabbards and naked on a belt, the prima facie case of the 
statute is rebutted: State v. Roten, 86-701. Prima facie case raised by the statute may be 
rebutted, and is by a specific finding that the act was done without intent to conceal it: State 
v. Brown, 125-704; State v. Gilbert, 87-527; State v. Dixon, 114-850, overruling State v. 
Harrison, 93-605; State v. Brodnax, 91-543. Statute makes possession prima facie evidence 
of concealment, and the burden is upon the defendant to rebut the presumption by satisfactory 
proof to jury: State v. Hamby, 126-1066; State v. Reams, 121-556; State v. Lilly, 116-1049; 
State v. McManus, 89-555. As to effect of ‘‘prima facie evidence,’’ see State v. Wilkerson, 
164-432. 

The burden is upon a civil officer to show that he was actually engaged in the discharge of 
his official duty: State v. Simmons, 143-613; State v. Hayne, 88-625, 

Section cited in State v. McNeely, 92-829; State v. Barrett, 138-635; State v. Divine, 98-784; 
State v. McBrayer, 98-626. Compare State v. Wilson, 84-777. 


4411. Sending, accepting or bearing challenges to fight duels. If any per- 
son shall send, accept or bear a challenge to fight a duel, though no death ensue, 
he, and all such as counsel, aid and abet him, shall be guilty of a misdemeanor, 
and shall, moreover, be ineligible to any office of trust, honor or profit in the 
state, any pardon or reprieve notwithstanding. 

Rey., s. 3628; Code, s. 1012; R. C., ce. 34, s. 48; 1802, c. 608, s. 1. 

For fighting a duel when death ensues, see section 4203. Duel defined to be a combat be- 
tween two persons, fought with deadly weapons by agreement: State v. Fritz, 133-727. 

Challenge may be by word or letter: State v. Farrier, 8-487. A challenge to fight with fists 


and hands, no deadly weapon to be used, is not a challenge to fight a duel: State v. Fritz, 
133-725. 


A challenge to fight a duel out of the state is indictable: State v. Farrier, 8-487. 

Jurisdiction is in superior court, but on indictment in superior court accused may be found 
guilty and convicted of a simple assault: State v. Fritz, 133-725—and punishment should be 
such as justice of the peace could inflict, Ibid. 

Indictment need not set out copy of challenge: State v. Farrier, 8-487. 


4412. Engaging in and betting on prize fights. If any two or more persons 
engage in a prize fight, sparring match or glove or fist contest for money or other 
valuable prize or stake; or if any person bet or lay a wager on the result thereof 
or advise, aid or abet in any way whatever in promoting the same, he shall be 
fined not less than five hundred dollars, or imprisoned in the state’s prison or 
jail for not less than one year nor more than five years, or both, in the discretion 
of the court. 

Rev., s. 3707; 1895, c. 28, ss. 1-4. 

Governor to prevent prize fights, see section 7636 (6). 


4413. Disturbing picnics, entertainments and other meetings. If any per- 
son shall willfully interrupt or disturb any picnic, excursion party, school enter- 
tainment, political meeting, or any meeting or other organization whatsoever 
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lawfully and peaceably held, either at, within or without the place where such 
picnic, excursion party, school entertainment, political meeting or other meeting 
or organization is held, he shall be guilty of a misdemeanor, and shall be fined 
or imprisoned, in the discretion of the court. 

Rev., s. 3704; 1897, c. 218. 


Wilful disturbance of Sunday school is indictable at common law and under the statute: 
State v. Branner, 149-559. Disturbing a religious meeting at a private residence is indictable: 
State v. Starnes, 151-724. 


4414. Disturbing schools and scientific and temperance meetings; injuring 
property of schools and temperance societies. If any person shall willfully 
interrupt or disturb any public or private school or temperance society or 
organization or any meeting lawfully and peacefully held for the purpose of 
literary and scientific improvement, or for the discussion of temperance or 
question of moral reform, either within or without the place where such meet- 
ing or school is held, or injure any school building, or deface any school furni- 
ture, apparatus or other school property, or property of any temperance 
society or organization, he shall be guilty of a misdemeanor, and shall be fined 
not exceeding fifty dollars or imprisoned not more than thirty days. 

Rey., s. 3888; Code, s. 2592; 1885, c. 140; 1901, c. 4, s. 28. 


Claiming the right to occupy a schoolhouse and refusing to surrender it to one elected to 
teach a public school thereat, and thus preventing the school’s being held there, is not inter- 
rupting or disturbing a public school within this section: State v. Spray, 113-686. 

Section cited: State v. Cooper, 104-890. 


4415. Disturbing religious congregations. If any person shall be intoxicated 
or shall be guilty of any rude and disorderly conduct at any place where peo- 
ple are accustomed to meet for divine worship, and while the people are there 
assembled for such worship, whether such worship should have begun or not, 
he shall be guilty of a misdemeanor, and shall, upon conviction, be fined or 
imprisoned in the discretion of the court. 

Rey., s. 3706; 1901, c. 7388. 

DECISIONS ON SIMILAR STATUTES. To make the disturbance indictable the people 
must have collected together at or about the time and at the place where the public worship 
is to take place: State v. Bryson, 82-576. Disturbing a congregation engaged in public wor- 
ship is indictable, though it be not in a church, chapel or meeting-house especially set apart 
for that purpose: State v. Ramsey, 78-448; State v. Swink, 20-492—in private house, State 
vy. Starnes, 151-724. Disturbing Sunday school: State v. Branner, 149-559. 

Not indictable if the disturbance takes place after the service is over: State v. Davis, 126- 
1059; State v. Ramsey, 78-448; State v. Fisher, 25-111. Where two men fight near a church 
and a third party runs to church and calls out, ‘‘They are fighting at the fire,’’ the two men 
are not guilty hereunder: State v. Kirby, 108-772. 

Disturbance of a church congregation by singing is not indictable where the singer is taking 
part conscientiously in the service: State v. Ramsey, 78-448; State v. Linkhaw, 69-215. 

Insufficiency of indictment: State v. Bryson, 82-576. Sufficiency of evidence: State vy. 
Jasper, 15-323; State v. Ramsey, 78-448. 


4416. Detectives going armed in a body. If any body of men composed of 
more than three persons, calling themselves detectives or claiming to be in the 
employ of any detective agency or known and designated as detectives, shall 
go armed, they shall be guilty of a misdemeanor, and upon conviction shall 
be fined or imprisoned in the discretion of the court. 


Rev., s. 3703; 1893, c. 191. 
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SUBCHAPTER 11. OFFENSES AGAINST THE PUBLIC SAFETY 


Art. 33. Orrrensres AGAINST THE PuBLic SAFETY 


4417. Malicious injury of property of railroads and other carriers; causing 
death or other physical injury thereby. If any person shall willfully and mali- 
ciously put or place any matter or thing upon, over or near any railroad track; 
or shall willfully and maliciously destroy, injure or remove the road-bed, or 
any part thereof, or any rail, sill or other part of the fixture appurtenant to 
or constituting or supporting any portion of the track of such railroad; or shall 
willfully and maliciously do any other thing with intent to obstruct, stop, hinder, 
delay or displace the cars traveling on such road, or to stop, hinder or delay 
the passengers or others passing over the same; or shall willfully and mali- 
ciously injure the road-bed or the fixtures aforesaid, or any part thereof, with 
any other intent whatsoever, such person so offending shall be guilty of a felony 
and shall be fined not exceeding one thousand dollars nor less than two hun- 
dred dollars, and be imprisoned in the state’s prison or county jail not less 
than four months nor more than ten years, and shall be committed to jail till he 
find surety for his good behavior, for a space of time of not less than three 
nor more than seven years. If it shall happen that by reason of the commis- 
sion of the offenses aforesaid, or any of them, any engine or car shall be dis- 
placed from the track, or shall be stopped, hindered or delayed, so that any one 
thereby be instantly killed, or so wounded or hurt as to die therefrom in twelve 
ealendar months thereafter, or shall thereby be maimed or be disabled in the 
use of any limb or member, then, and in every such case, the party so offending, 
his counselors, aiders and abettors, on conviction, shall suffer death, if the 
person is killed, and shall be imprisoned in the state’s prison not less than five 
nor more than sixty years if the person is maimed or disabled. If any person 
shall maliciously destroy or injure any plank-road, turnpike or canal, or any 
appurtenance or fixture belonging thereto or used therewith, or shall mali- 
ciously destroy or injure any lock, dam or sluice, the same being a part of any 
work erected or made for the purpose of navigation, or improving the naviga- 
tion of any water, the person so offending shall be guilty of a misdemeanor, 
and shall suffer the like punishment as in this section is provided for maliciously 
injuring a railroad. 

sae s. 8754; Code, s. 1098; R. C., c. 34, ss. 99, 100; 1838, c. 38; 1879, c. 255, s. 2; 1911, 
e. 200. 


Section cited in State v. Holder, 153-606. 


4418. Injuring without malice property of railroads and other carriers; caus- 
ing death or other physical injury thereby. If any person, unlawfully and 
on purpose, but without malice, shall commit any of the offenses mentioned in 
the preceding section, he shall be guilty of a misdemeanor. If it shall happen 
that by reason of the commission of any such offense any person shall be instantly 
killed, or so wounded or hurt as to die therefrom in twelve calendar months 
thereafter, or shall thereby be maimed or disabled in the use of any limb or 
member, then, and in every such case, the party so offending, his counselors, 
aiders and abettors, shall be imprisoned not less than twelve months, and fined 
at the discretion of the court. 

Rey., s. 3755; Code, s. 1099; R. C., ¢. 34, s. 101. 
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4419. Shooting or throwing at trains or passengers. If any person shall will- 
fully and unlawfully cast, throw or shoot any stone, rock, bullet, shot, pellet 
or other missile at, against, or into any railroad car, locomotive or train, or any 
person thereon, while such car or locomotive shall be in progress from one 
station to another, or while such ear, locomotive or train shall be stopped for 
any purpose, the person so offending shall be guilty of a misdemeanor, and shall 
be punished by fine or imprisonment in the county jail or state’s prison, at the 
discretion of the court. 

Rev., s. 3763; Code, s. 1100; 1887, c. 19; 1876-7, c. 4; 1911, c. 179. 


The presumption that every man intends the natural consequences of his acts is only prima 
facie, and where there is evidence that defendant was drunk, the intent is properly left to 
jury: State v. Barbee, 92-820. 

Indictment must aver that the train was in actual motion or stopped for a temporary pur- 
pose: State v. Boyd, 86-634. 

Not necessary to show that the pistol discharged by defendant was loaded with ball or shot, 
or that the car was struck, and burden is on defendant to show that pistol was unloaded, as 
matter in defense: State v. Hinson, 82-597. 

Section referred to in State v. Holder, 153-606. 


4420. Operating trains and street cars while intoxicated. Any train dis- 
patcher, telegraph operator, engineer, fireman, flagman, brakeman, switchman, 
conductor, motorman, or other employee of any steam, street, suburban or inter- 
urban railway company, who shall be intoxicated while engaged in running or 
operating, or assisting in running or operating, any railway train, shifting- 
engine, or street or other electric car, shall be guilty of a misdemeanor, and upon 
conviction shall be fined or imprisoned, in the discretion of the court. 

Rev., s. 3758; Code, s. 1972; 1891, c. 114; 1871-2, c. 138, s. 38; 1907, c. 330. 


4421. Displaying false lights on seashore. If any person shall make or display, 
or cause to be made or displayed, any false light or beacon on or near the sea- 
coast, for the purpose of deceiving and misleading masters of vessels, and thereby 
putting them in danger of shipwreck, he shall be guilty of a felony, and shall be 
imprisoned in the state’s prison for not less than four months nor more than 
ten years. 

Rev., s. 3480; Code, s. 1024; R. C., c. 84, s. 58; 1831, c. 42. 


4422. Local: Building unguarded barbed-wire fences along public highways. 
If any person shall erect or maintain a barbed-wire fence along any public road 
or highway, and within ten yards thereof, without putting a railing, smooth 
wire, board or plank on the top of such fence not less than three inches in 
width, he shall be guilty of a misdemeanor and shall be fined or imprisoned at the 
discretion of the court. This section shall apply to the counties of Rowan, Swain, 
Catawba, Greene, Richmond, Stokes, Rutherford, Forsyth, Yadkin, Bruns- 
wick, Durham, Wilkes, Stanly, Cumberland, Iredell, Macon and Mitchell: 
Provided, that in Rutherford county only a railing or plank shall be used at the 
top of such fence. 

Rey., s. 3769 ; 1895, c. 65; 1899, c. 43; 1899, c. 225; 1905, c. 220; 1909, ce. 318, 604, 629, 810. 


A board fence with barbed wire on top, within ten yards of a public highway, is a violation 
of this section: State v. Thomas, 149-565. 


4423. Exploding dynamite cartridges and bombs. If any person shall fire off 
or explode, or cause to be fired off or exploded, except for mechanical purposes: 
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in a legitimate business, any dynamite cartridge, bomb or other explosive of a 
like nature, he shall be guilty of a misdemeanor. 
Rey., 8. 3794; 1887, ¢. 364, s. 53. 


4424. Storing explosives near causeway on Eagle’s island. It shall be unlaw- 
ful for any person, firm or corporation to erect or keep any magazine or other 
building for the storage of gunpowder, dynamite or other explosives within one 
hundred yards of the road or causeway on Eagle’s island between the Cape Fear 
and Brunswick rivers: Provided, however, that this section shall not apply to 
warehouses for the storage of spirits of turpentine, rosin and tar. Any person, 
firm or corporation violating the provisions of this section shall be guilty of 
a misdemeanor and shall be fined not less than fifty nor more than two hun- 
dred dollars, or be imprisoned thirty days, or both, in the discretion of the court. 

1907, c. 768. 


4425. Keeping for sale or selling explosives without a license. If any dealer or 
other person shall sell or keep for sale any dynamite cartridges, bombs or other 
combustibles of a like kind, without first having obtained from the board of com- 
missioners of the county where such person or dealer resides a license for that 
purpose, he shall be guilty of a misdemeanor. 

Rey., 8. 3817; 1887, c. 364, ss. 1, 4. 


4426. Failing to enclose marl beds. If any person shall open any marl bed 
without surrounding it with a lawful fence, he shall be guilty of a misdemeanor, 
and upon conviction shall be fined not exceeding fifty dollars or imprisoned not 
exceeding thirty days: Provided, this shall not apply to any person whose marl 
bed is situated inside his own enclosure. 

Rey., 8. 3796; 1887, cc. 235, 268. 


SUBCHAPTER 12. GENERAL POLICE REGULATIONS 


Art. 34. Lorrerres anp GAMING 


4427. Advertising lotteries. If any one, by writing or printing or by circular 
or letter or in any other way, advertise or publish an account of a lottery, 
whether within or without this state, stating how, when or where the same is to 
be or has been drawn, or what are the prizes therein or any of them, or the price 
of a ticket or any share or interest therein, or where or how it may be obtained, 
he shall be guilty of a misdemeanor. 

Rev., s. 3725; 1887, c. 211. 


4428. Dealing in lotteries. If any person shall open, set on foot, carry on, 
promote, make or draw, publicly or privately, a lottery, by whatever name, style 
or title the same may be denominated or known; or if any person, by such way 
and means, expose or set to sale any house, real estate, goods, chattels, cash, 
written evidence of debt, certificates of claims or any other thing of value what- 
soever, every person so offending shall be guilty of a misdemeanor, and shall be 
fined not exceeding two thousand dollars or imprisoned not exceeding six months, 
or both, in the discretion of the court. Any person who engages in disposing 
of any species of property whatsoever, including money and evidences of debt, 
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or in any manner distributes gifts or prizes upon tickets or certificates sold for 
that purpose, shall be held liable to prosecution under this section. 
Rev., s. 3726; Code, s. 1047; R. C., c. 34, s. 69; 1834, c. 19, s. 1; 1874-5, c. 96. 


‘‘Lottery’’ defined: State v. Love, 178-770; State v. Perry, 154-616; Winston v. Beeson, 
135-271. Chance is the essential element of a lottery, as where one by paying a small sum 
regularly for a certain time has the ‘‘chance’’ of being the recipient of a gift: State v. Lip- 
kin, 169-265. 

Note given in consideration of lottery or gift enterprise is invalid: Mfg. Co. v. Benjamin, 
172-53. Contract of surety company to secure the performance of such contract is also void: 
Basnight v. Mfg. Co., 174-206. 

The right conferred in the charter of a corporation to carry on a lottery is a mere license 
and not a contract between the state and the corporation, and act of 1874-75, ch. 96, is con- 
stitutional: State v. Morris, 77-512. 

The charter of a corporation giving it the right to sell and dispose of any property, placed 
in its hands for sale, in any mode or manner the corporation may deem best, does not authorize 
it to sell property in violation of this section: State v. Krebs, 64-604. 

The purchase of a lottery ticket is not punishable hereunder: State v. Bryant, 74-207— 
but it seems to be punishable under section 4430, State v. DeBoy, 117-705. 

Examples of lotteries: State v. Lumsden, 89-572; State v. Bryant, 74-207. 

Punishment held not excessive: Compare State v. Miller, 94-907. 


4429. Selling lottery tickets and acting as agent for lotteries. If any person 
shall sell, barter or otherwise dispose of any lottery ticket or order for any num- 
ber or shares in any lottery, or shall in anywise be concerned in such lottery, by 
acting as agent in the state for or on behalf of any such lottery, to be drawn or 
paid either out of or within the state, such person shall be guilty of a misde- 
meanor, and shall be punished as provided for in the preceding section. 

Rey., 8. 3727; Code, s. 1048; R. C., c. 34, s. 70; 1834, ec. 19, s. 2. 


The purchase of a lottery ticket is not punishable hereunder: State v. Bryant, 74-207— 
but it seems to be punishable under section 4430, see State v. DeBoy, 117-705. 


4430. Gambling. If any person play at any game of chance at which any 
money, property or other thing of value is bet, whether the same be in stake or 
not, both those who play and those who bet thereon shall be guilty of a misde- 
meanor. 

Rev., s. 8715; 1891, ¢. 29. 


Punishment in Avery county, see P. L. 1919, c. 105. For dealing in futures, see sections 
2147-2149, 

Defendant ‘‘did unlawfully and wilfully play at a game of cards at which money was bet,’’ 
held to sufficiently describe a game of chance: State v. Taylor, 111-680. 

‘‘Ten-pins’’ not a ‘‘game of chance’’ within this section: State v. King, 113-631; see, also, 
State v. Gupton, 30-271. A ‘‘raffle’’ is a ‘‘game of chance’’: State v. DeBoy, 117-702. As 
to games of chance generally, see Ibid. All who participate in game of chance are principals: 
Tbid. 

Indictment may charge the offense hereunder together with the offense of keeping and main- 
taining a gaming house: State v. Morgan, 133-743—-and state need not make election, Ibid. 

Witnesses may be compelled to testify, although their testimony tends to criminate them, 
as they are pardoned under section 1800: State v. Morgan, 133-743. 

Infant under fourteen playing at ‘‘shooting craps,’’ not knowing it to be unlawful, but 
knowing right from wrong, not guilty: State v. Yeargan, 117-706. 

Indictment charging that defendant did unlawfully play at a game of cards, without charg- 
ing that he bet on the game, is defective: State v. Brannen, 53-208. 


4431. Allowing gambling in houses of public entertainment; duty of police 
officers; penalty. If any keeper of an ordinary or other house of entertainment, 
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or of a house wherein liquors are retailed, shall knowingly suffer any game, at 
which money or property, or anything of value, is bet, whether the same be in 
stake or not, to be played in any such house, or in any part of the premises occu- 
pied therewith; or shall furnish persons so playing or betting either on said 
premises or elsewhere with drink or other thing for their comfort or subsistence 
during the time of play, he shall be guilty of a misdemeanor, and shall be fined 
not less than five hundred dollars and be imprisoned not less than six months. 
Any person who shall be convicted under this section shall, upon such conviction, 
forfeit his license to do any of the businesses mentioned in this section, and shall 
be forever debarred from doing any of such businesses in this state. The court 
shall embody in its judgment that such person has forfeited his license, and no 
board of county commissioners, board of town commissioners or board of alder- 
men shall thereafter have power or authority to grant to such convicted person 
or his agent a license to do any of the businesses mentioned herein. It shall be 
the duty of every police officer of the cities, towns and villages of this state to 
make diligent inquiry and to exercise constant watchfulness to discover whether 
any of the offenses enumerated in this section are being committed, and to report 
once a week under oath to the mayor or other chief officer of his city, town or 
village, whether such offenses are being committed, and all the facts within his 
knowledge, or of which he has information relating thereto. If any such police 
officer shall know or have information that such offenses are being committed 
and shall fail or neglect to report the same to such mayor or other chief officer, 
together with all the information known to him, as to the person or persons com- 
mitting the same, the time and place of the commission and the names of the 
witnesses thereto, he shall be guilty of a misdemeanor, and upon conviction shall 
be fined or imprisoned, or both, in the diseretion of the court, and shall forfeit 
his office. It shall be the duty of such mayor or other chief officer to require the 
report herein provided for, and to require that the same shall be verified by the 
oath of such policeman, and if it appear upon such report that any of the said 
offenses have been committed, it shall be the duty of such mayor or other chief 
officer to issue his warrant for the arrest of the offender. Any such mayor or 
other chief officer of any city, town or village who shall fail or neglect to require 
the reports herein mentioned, or shall fail or neglect to require of such police 
officer to verify the same upon oath, or who shall refuse or neglect, upon its 
appearing from such reports that there is probable cause to believe that any of 
the said offenses have been committed, to issue his warrant for the arrest of the 
offender, shall be guilty of a misdemeanor. Any person committing any of the 
offenses mentioned in this section shall be liable to a penalty of five hundred 
dollars, to be recovered by suit in the superior court in the county in which such 
offense may have been committed, one-half thereof to the use of the person 
bringing such suit and one-half to the school fund for the county. 

Rey., s. 8716; Code, s. 1043; 1901, c. 753; R. C., c. 34, s. 76; 1799, c. 526; 1801, c.. 581; 
1831, c. 26. 

What included in ‘‘premises occupied therewith’’: State v. Terry, 20-325; see, also, State 
v. Black, 31-378; State v. Keisler, 51-73. 

Only necessary to show the fact that liquor was retailed in the house, and not necessary to 
show that the retailer has complied with the law in obtaining a license: State v. Hawkins, 
91-626; State v. Terry, 20-325. 

A fine of $2,000 and imprisonment for thirty days held not excessive punishment: State v. 
Miller, 94-904. 
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4432. Gambling with faro-banks and tables. If any person shall open, estab- 
lish, use or keep a faro-bank, or a faro-table, with the intent that games of chance 
may be played thereat, or shall play or bet thereat any money, property or other 
thing of value, whether the same be in stake or not, he shall be guilty of a misde- 
meanor, and shall be fined at least two hundred dollars and imprisoned not less 
than three months. 

Rey., s. 3717; Code, s. 1044; R. C., s. 71; 1848, c. 34; 1856-7, c. 25. 

Section cited in State v. Bryant, 74-207; State v. Norwood, 94-936. 


4433. Keeping gaming tables or betting thereat. If any person shall establish, 
use or keep any gaming table (other than a faro-bank), by whatever name such 
table may be called, at which games of chance shall be played, he shall on con- 
viction thereof be fined not less than two hundred dollars and shall be imprisoned 
not less than thirty days; and every person who shall play thereat or thereat bet 
any money, property or other thing of value, whether the same be in stake or 
not, shall be guilty of a misdemeanor, and shall be fined not less than ten dollars. 

Rey., 8s. 3718; Code, s. 1045; R. C., c. 34, s. 72; 1791, c. 336; 1798, c. 502, s. 2. 


‘‘Shuffle-board’’ is a game of skill and not a game of chance: State v. Bishops, 30-266. 
‘“Ten-pins’’ not a game of chance: State v. Gupton, 30-271. 

Indictment need duly charge offense in words of statute: State v. Howe, 100-449. 

Section cited in State v. DeBoy, 117-705; State v. Norwood, 94-939; State v. Bryant, 74-207. 


4434. Allowing gaming tables on premises. If any person shall knowingly 
suffer to be opened, kept or used in his house or on any part of the premises 
occupied therewith, any of the gaming tables by this article prohibited, he shall 
forfeit and pay to any one who will sue therefor two hundred dollars, and shall 
also be guilty of a misdemeanor and fined and imprisoned. 

Rev., s. 3719; Code, s. 1046; R. C., c. 34, s. 73; 1798, c. 502, s. 3; 1800, c. 5, s. 2. 

See State v. Black, 94-809. 


4435. Gaming tables to be destroyed by justices and police officers. All jus- 
tices of the peace, sheriffs, constables and officers of police are hereby authorized 
and directed, on information made to them on oath that any gaming table pro- 
hibited to be used by this article is in the possession or use of any person within 
the limits of their jurisdiction, to destroy the same by every means in their power ; 
and they shall call to their aid all the good citizens of the county, if necessary, to 
effect its destruction. 

Rey., 8s. 3720; Code, s. 1049; R. C., c. 34, s. 74; 1791, c. 386; 1798, ec. 502, s. 2. 

Section cited and approved in State v. Homer, 139-226. 


4436. Property exhibited by gamblers to be seized; disposition of same. All 
moneys or other property or thing of value exhibited for the purpose of alluring 
persons to bet on any game shall be liable to be siezed by any justice of the peace, 
or by any person acting under his warrant. Of the moneys or other property 
or thing which shall be so seized one-half shall belong to the person seizing them, 
and the other half shall go to the use of the poor. 

Rey... 8. 30225) Code, s. 10515 Ri.Cr-¢e) 34, s0772 A798) ch 5025.38.73: 

Section cited and approved in Daniels v. Homer, 139-226. 


4437. Opposing destruction of gaming tables and seizure of property. If any 
person shall oppose the destruction of any prohibited gaming table, or the seizure 


1812 


a 


4438 CRIMES AND PUNISHMENTS—Arr. 35 Ch. 82 


of any moneys, property or other thing staked on forbidden games, or shall take 
and carry away the same or any part thereof after seizure, he shall forfeit and 
pay to the person so opposed one thousand dollars, for the use of the state and 
the person so opposed, and shall, moreover, be guilty of a misdemeanor. 

Rey., s. 3723; Code, s. 1052; R. C., c. 34, s. 78; 1798, c. 502, s. 4. 

Section cited and approved in Daniels v. Homer, 139-226. 


Art. 35. Protection or Minors 


4438. Selling cigarettes to minors. If any person shall sell, give away or 
otherwise dispose of, directly or indirectly, cigarettes, or tobacco in the form of 
cigarettes, or cut tobacco in any form or shape which may be used or intended to 
be used as a substitute for cigarettes, to any minor under the age of seventeen 
years; or if any person shall aid, assist or abet any other person in selling such 
articles to such minor, he shall be guilty of a misdemeanor, and upon conviction 
shall be punished by fine or imprisonment in the discretion of the court. 

Rey., s. 3804; 1891, c. 276. 


4439. Aiding minors in procuring cigarettes; duty of police officers. If any 
person shall aid or assist any minor child under seventeen years old in obtaining 
the possession of cigarettes, or tobacco in any form used as a substitute therefor, 
by whatsoever name it may be called, he shall be guilty of a misdemeanor and 
upon conviction shall be fined or imprisoned in the discretion of the court. 

It shall be the duty of every police officer, upon knowledge or information that 
any minor under the age of seventeen years is or has been smoking any cigarette, 
to inquire of any such minor the name of the person who sold or gave him such 
cigarette, or the substance from which it was made, or who aided and abetted in 
effecting such gift or sale. Upon receiving this information from any such 
minor, the officer shall forthwith cause a warrant to be issued for the person 
eiving or selling, or aiding and abetting in the giving or selling of such cigarette 
or the substance out of which it was made, and have such person dealt with as the 
law directs. Any such minor who shall fail or refuse to give to any officer, upon 
inquiry, the name of the person selling or giving him such cigarette, or the sub- 
stance out of which it was made, shall be guilty of a misdemeanor. 

Rey., s. 8805; 1891, c. 276, s. 2; 1918, c. 185. 


4440. Selling or giving weapons to minors. If any person shall knowingly sell, 
offer for sale, give or in any way dispose of to a minor any pistol or pistol car- 
tridge, brass knucks, bowie-knife, dirk, loaded cane or sling-shot, he shall be 
guilty of a misdemeanor. 

Reyv., s. 38832; 1893, c. 514. 


4441. Permitting young children to use dangerous firearms. Any person, 
being the parent or guardian of, or standing in loco parentis to, any child under 
the age of twelve years, who shall knowingly permit such child to have the posses- 
sion or custody of, or use in any manner whatever, any gun, pistol or other 
dangerous firearm, whether such firearm be loaded or unloaded, or any other 
person who shall knowingly furnish such child any such firearm, shall be guilty 
of a misdemeanor, and upon conviction shall be fined not exceeding fifty dollars 
or imprisoned not exceeding thirty days. 


1913, ¢c. 32. 
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4442. Permitting minors to enter barrooms, billiard rooms and bowling alleys. 
If the keeper or owner of any barroom, billiard room or bowling alley shall allow 
any minor to enter or remain in such barroom, billiard room or bowling alley, 
“where before such minor enters or remains in such barroom, billiard room or 
bowling alley, the owner or keeper thereof has been notified by the parents or 
guardian of such minor not to allow him to enter or remain in such barroom, 
billiard room or bowling alley, he shall be guilty of a misdemeanor, and upon 
conviction shall be fined not exceeding fifty dollars or imprisoned not exceeding 
thirty days. 

Rey., 8. 37293 1897, er 278: 


4443. Exposing children to fire. If any person shall leave any child of the 
age of seven years or less locked or otherwise confined in any dwelling, building 
or enclosure, and go away from such dwelling, building or enclosure without 
leaving some person of the age of discretion in charge of the same, so as to 
expose the child to danger by fire, the person so offending shall be guilty of 
a misdemeanor, and shall be punished at the discretion of the court. 

Rey., s. 3795; 1893, ec. 12. 


4444, Marrying females under fourteen years old. If any person shall marry 
a female under the age of fourteen years, he shall be guilty of a misdemeanor. 
Rey., s. 3368; Code, s. 1083; R. C., c. 34, s. 46; 1820, c. 1041, ss. 1, 2. 


Compare State v. Watts, 32-369. Proving marriage by admissions of defendant: State v. 
Melton, 120-591; State v. Wylde, 110-500—by record of book of marriages, State v. Melton, 
120-591—by eye-witness to marriage, State v. Wylde, 110-500. 


4445. Separating child under six months old from mother. It shall be unlaw- 
ful for any person to separate or aid in separating any child under six months 
old from its mother for the purpose of placing such child in a foster home or 
institution, or with the intent to remove it from the state for such purpose, unless 
the consent in writing for such separation shall have been obtained from the 
clerk of the superior court and the county health officer of the county in which 
the mother resides, or of the county in which the child was born; and it shall be 
unlawful for any mother to surrender her child for such purpose without first 
having obtained such consent. Any person violating this section shall, upon con- 
viction, be fined not exceeding five hundred dollars or imprisoned for one year, 
or both, in the discretion of the court. 

1917, ec. 59; 1919, c. 240. 


4446. Failing to pay minors for doing certain work. Whenever any person, 
having a contract with any corporation, company or person for the manufacture 
or change of any raw material by the piece or pound, shall employ any minor to 
assist in the work upon the faith of and by color of such contract, with intent to 
cheat and defraud such minor, and, having secured the contract price, shall will- 
fully fail to pay the minor when he shall have performed his part of the contract 
work, whether done by the day or by the job, the person so offending shall be 
guilty of a misdemeanor, and upon conviction shall be fined not more than fifty 
dollars or imprisoned not more than thirty days. 


Rev., s. 3428a; 18938, c. 309. 
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Art. 36. ProtrrectTion oF THE FAMILY 


4447, Abandonment of family by husband. If any husband shall willfully 
abandon his wife without providing adequate support for such wife, and the 
children which he may have begotten upon her, he shall be guilty of a misde- 
meanor. 

Rev., s. 3355; Code, s. 970; 1868-9, c. 209, s. 1; 1873-4, c. 176, s. 10; 1879, c. 92. 

There must be a wilful abandonment and a failure to support: State v. Taylor, 175-833; 
State v. Smith, 164-475. Abandonment and failure to support are both essential, and they 
must have occurred in this state: State v. Toney, 162-635; but see State v. Kerby, 110-558, 
where failure to support children is sufficient to establish guilt. To constitute abandonment 
it is not necessary that husband should leave the state: Witty v. Barham, 147-479. Consent 
of wife to separation is not abandonment, but subsequent acts may constitute it: Ibid. ‘‘Wil- 
ful abandonment’’ construed: State v. Deaton, 65-496. Wife guilty of adultery, husband not 
liable for abandonment: State v. Hopkins, 130-647. 

Statute of limitations bars indictment after two years from separation: State v. Davis, 79- 
603. Abandonment is not a continuous offense for which husband can be twice indicted; the 
act of separation being the gist of the offense: State v. Davis, 79-603; State v. Dunston, 
78-418. When the first abandonment might be barred by the statute, a new abandonment 
within the time would sustain the charge: State v. Hannon, 168-215. If, upon trial for aban- 
donment of wife and children, husband agrees to support them and does not, this is a new 
abandonment for which he may be indicted: State v. Davis, 79-603. 

Jurisdiction is in superior court: State v. Woolard, 119-779. Indictment must aver failure 
to support: State v. May, 132-1020—and must allege ‘‘wilful’’ abandonment, State v. Hop- 
kins, 130-649. 

Competent for wife to testify as to fact of abandonment: State v. Brown, 67-470—and as 
to fact of marriage (explaining or overruling State v. Brown), State v. Chester, 172-946. 

Where husband claimed he abandoned wife on account of her adultery, which she denied, it 
is error to leave question of guilt to jury to depend upon question of adultery, as that is col- 
lateral: State v. Hopkins, 130-647. 

Case where defendant pleads that marriage to prosecutrix was void: State v. Davis, 79-603. 

Section cited in Steele v. Steele, 104-637. 


4448. Evidence that abandonment was willful. If the fact of abandonment 
of and failure to provide adequate support for the wife and children shall be 
proved, or, while being with such wife, neglect by the husband to provide for the 
adequate support of such wife or children shall be proved, then the fact that 
such husband neglects applying himself to some honest calling for the support 
of himself and family, and is found sauntering about, endeavoring to maintain 
himself by gaming or other undue means, or is a common frequenter of drinking 
houses, or is a known common drunkard, shall be presumptive evidence that such 
abandonment and neglect is willful. 

Rev., s. 3356: Code, s. 971; 1868-9, c. 209, s. 3. 

Section cited in Steele v. Steele, 104-637. 


4449. Order of support from husband’s property or earnings. Upon any con- 
viction for abandonment, any judge or any recorder having jurisdiction thereof 
may, in his discretion, make such order as in his judgment will best provide for 
the support, as far as may be necessary, of the deserted wife or children, or both, 
from the property or labor of the defendant. 

LON, Gn 259! 


4450. Failure of husband to provide adequate support for family. If any 
husband, while living with his wife, shall willfully neglect to provide adequate 
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support for such wife or the children which he has begotten upon her, he shall 
be guilty of a misdemeanor. 
Rey., s. 88357; Code, s. 972; 1868-9, c. 209, s. 2; 1873-4, c. 176, s. 11; 1879, c. 92. 
Indictment, sufficiency of: State v. Kerby, 110-558. Section cited in State v. May, 132-1020. 


Art. 37. Introxicatine Liquors 


4451. Adulteration of liquors. If any person shall adulterate any spirituous, 
alcoholic, vinous or malt liquors by mixing the same with any substance of what- 
ever kind, except as provided in the following section, or if any person shall sell 
or offer to sell any spirituous, alcoholic, vinous or malt liquors, knowing the same 
to be thus adulterated, or shall import into this state any spirituous or intoxi- 
eating liquors, and sell or offer to sell such liquor, knowing the same to be 
adulterated, he shall be guilty of a misdemeanor and shall be fined or impris- 
oned, or both, at the discretion of the court. 

Rey., s. 3512; Code, s. 982; 1858-9, c. 57, ss. 1, 4. 

Construe this section with section 4752. Compare, as to intent, State v. Powell, 141-780. 


4452. Selling recipe for adulterating liquors. If any person shall sell or offer 
to sell any recipe or formula whatever for adulterating any spirituous or alco- 
holie liquors, by mixing the same with any substance of whatever kind, except 
as is herein provided, he shall be guilty of a felony, and shall be fined or impris- 
oned as is provided in the preceding section: Provided, that this section and the 
two sections that immediately precede and follow it respectively shall not be so 
construed as to prevent druggists, physicians and persons engaged in the mechan- 
ical arts from adulterating liquors for medical and mechanical purposes. 

Rey., s. 3513; Code, s. 984; 1858-9, c. 57, ss. 2, 3. 


4453. Manufacturing or selling poisonous liquors. If any person shall manu- 
facture, sell, or in any way deal out spirituous liquors, of any name or kind, 
to be used as a drink or beverage, and the same shall be found to contain any 
foreign properties or ingredients poisonous to the human system, he shall be 
guilty of a felony and shall be imprisoned in the state’s prison not less than five 
years, and may be fined in the discretion of the court. It shall be competent 
for any citizen, after making purchase of any spirituous liquor, to cause the same 
to be analyzed by some known competent chemist, and if upon such analysis it 
shall be found to contain any foreign poisonous matter, it shall be prima facie 
evidence against the party making such a sale. 

Rey., s. 3522; Code. s. 983; 1873-4, ec. 180, ss. 1, 2. 


Section cited: State v. Barrett, 138-635. Compare, as to prima facie case, State v. Bar- 
rett, 138-630. Sale of poisonous drink: State v. Keever, 177-114. 


4454. Selling or giving away liquor near political speaking. If any person 
shall sell or give away, either directly or indirectly, any spirituous liquors, wine 
or bitters containing alcohol, within two miles of any place at which political 
public speaking shall be advertised to take place, and does take place, during the 
day on which such speaking shall take place, he shall be guilty of a misdemeanor, 
and shall be fined not less than ten dollars nor more than twenty dollars, or 
imprisoned not exceeding twenty days. 

Rey., s. 3528; Code, s. 1079; 1879, c. 212. 

Section cited: State v. Eaves, 106-755. Compare: State v. Knotts, 131-705. 
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4455. Giving intoxicants to unmarried minors under seventeen years old. If 
any person shall give intoxicating drinks or liquors to any unmarried minor 
under the age of seventeen years; or if any person shall aid, assist or abet any 
other person in giving such drinks or liquors to such minor, he shall be guilty of 
a misdemeanor, and upon conviction shall be punished by fine or imprisonment 
in the discretion of the court ; but nothing in this section shall prevent any parent 
or other person standing in loco parentis from giving or administering any such 
drinks or liquors to his minor child for medicinal purposes, nor any physician 
from giving or administering such drinks or liquors to any minor patient under 
his care; nor shall this section apply to the giving or using of wine in the admin- 
istration of the sacrament. 

1915, ¢. 82. 


4456. Selling or giving intoxicants to unmarried minors by dealers; liability 
for exemplary damages. If any dealer in intoxicating drinks or liquors sell, 
or in any manner part with for a compensation therefor, either directly or indi- 
rectly, or give away such drinks or liquors, to any unmarried person under the 
age of twenty-one years, knowing such person to be under the age of twenty-one 
years, he shall be guilty of a misdemeanor; and such sale or giving away shall be 
prima facie evidence of such knowledge. Any person who keeps on hand intoxi- 
eating drinks or liquors for the purpose of sale or profit shall be considered a 
dealer within the meaning of this section. 

The father, or if he be dead, the mother, guardian or employer of any minor 
to whom a sale or gift shall be made in violation of this section, shall have a 
right of action in a civil suit against the person so offending by such sale or gift, 
and upon proof of such illicit sale or gift shall recover from the party so offend- 
ing such exemplary damages as a jury may assess: Provided, that such assess- 
ment shall not be less than twenty-five dollars. 

Rev., ss. 3524, 3525; Code, ss. 1077, 1078; 1873-4, c. 68; 1881, ¢c. 242. 

Physician who keeps liquor for sale or profit is a ‘‘dealer’’: State v. MeBrayer, 98-619. 

Dealer guilty, although authorized to make sale by father of minor: State v. Lawrence, 
97-492—but the dealer is not guilty where the minor acts merely as agent for the father in 
making the purchase, the dealer knowing the liquor was for the father, State v. Walker, 
103-413. 

Dealer who supplies liquor to minor at request of adult is guilty, and the adult is an aider 
and abettor: State v. Scoggins, 107-959; State v. Best, 108-747. 

Dealer responsible for sale to minor by his agent, although without his knowledge and 
against his instructions: State v. Kittelle, 110-560—but seems contra as to druggist, when 
sale is made by a registered pharmacist, State v. Neal, 133-689. 

In case of an interstate shipment, with draft and bill of lading to the consignor, notify, the 
cashier of a bank, paying the draft and delivering the bill of lading to the purchaser, is not 
guilty of selling: State v. Fisher, 162-550. Construction of this section with reference to 
interstate commerce and the effect of the Wilson act: Ibid. 

‘Civil damage act’’ creates a new cause of action, and a ‘‘dealer’’ is liable as herein 
provided: Spencer v. Fisher, 161-116. It is necessary to allege that the minor is unmarried: 
Spencer v. Fisher, 158-264. 

Several defendants may be indicted and convicted hereunder for a single unlawful act: 
State v. Scoggins, 107-959. Sufficiency of description in indictment, State v. Best, 108-747. 
Sufficiency of evidence: State v. Scoggins, 107-959. When liquid is plainly intoxicating, the 
court will so declare; but when it is doubtful, it is a question for the jury: State v. Parker, 
139-586. Unlawful intent conclusively presumed from the doing of the act: State v. Mce- 
Brayer, 98-619; State v. Scoggins, 107-959. 
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Section cited: State v. Austin, 114-855; Holloman vy. Howard, 119-155; State v. Barrett, 
138-635. 

Compare: State v. Wray, 72-253—as to constitutionality, State v. Austin, 114-855—as to 
prima facie case, State v. Barrett, 138-635. 


-Art. 38. Pusrtic DruNKENNESS 


4457. Public drinking on railway passenger cars; copy of section to be posted. 
Any person who shall publicly engage in the drinking of intoxicating liquors 
in the presence of passengers on any passenger car shall be guilty of a misde- 
meanor, and upon conviction shall be fined not less than ten dollars nor more 
than fifty dollars, or imprisoned not to exceed thirty days. This section shall 
not apply to any smoking compartment or to any closet, dining or buffet car. 
It shall be the duty of all railway companies to have posted a copy of this section 
in all passenger coaches used for transporting passengers within the state. 

1907, c. 455. 


4458. Local: Public drunkenness. If any person shall be found drunk or 
intoxicated on the public highway, or at any public place or meeting, in any 
county, township, city, town, village or other place herein named, he shall be 
guilty of a misdemeanor, and upon conviction shall be punished as is provided 
in this section: 

1. By a fine of not more than fifty dollars, or by imprisonment for not more 
than thirty days, in the counties of Ashe, Catawba, Cleveland, Dare, Gaston, 
Graham, Greene, Haywood, Henderson, Hyde, Jackson, Lincoln, Macon, Madi- 
son, Mecklenburg, Moore, Pitt, Richmond, Rutherford, Scotland, Stanly, Swain, 
Union, Vance, Warren and Washington, in the townships of Fruitville and Pop- 
lar branch in Currituck county, and at Pungo in Beaufort county. 

1907, cc. 305, 785, 900; 1908, c. 113; 1909, c 815; PP. L. 1915, c. 790; Ps L. 1917, cc: 447, 
Ace ee OO RCC aoe 200) 

2. By a fine of not less than three dollars nor more than fifty dollars, or by 
imprisonment for not more than thirty days, in Yancey county. 

1909, ¢. 256. 


3. By a fine of not less than two dollars and fifty cents nor more than fifty 
dollars, or by imprisonment for not more than thirty days, in Buncombe county. 
1909, ¢. 271. 


4, By a fine of not less than five dollars nor more than twenty-five dollars, or 
by imprisonment for not more than ten days, in Cherokee and Yadkin counties. 
1907, c. 976. 


5. By a fine of not less than three dollars nor more than five dollars in Clay 
county, all such fines to go to the public school fund of that county. 
1907, c. 309. 5 


6. By a fine of not less than five dollars nor more than ten dollars in Wake 
county, all such fines to go to the general road fund of that county. 
1907, c. 908. 


7. By a fine of not more than fifty dollars, or by imprisonment for not more 
than thirty days, in Mitchell county: Provided, that this subsection shall not 
apply to incorporated towns in that county. 


1909, ec. 111. 
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8. By a fine of not less than five dollars nor more than fifty dollars, or by 
imprisonment for not more than ten days, in the village of Kannapolis, or on 
the premises or within one mile of the Kannapolis cotton mills. 

1909, c. 46, s. 2. 


9. By a fine, for the first offense, of not less than ten nor more than twenty 
dollars; for second and further offense, not less than twenty nor more than 
thirty dollars, or imprisoned for not more than twenty days, in Transylvania 
county. 

PP A1919F ¢F 190: 


Rev., s. 3733; 1897, c. 57; 1899, cc. 87, 208, 608, 638; 1901, c. 445; 1903, cc. 116, 124, 523, 
758. 


Art. 39. VAGRANTS AND TRAMPS 


4459. Persons classed as vagrants. If any person shall come within any of 
the following classes, he shall be deemed a vagrant, and shall be fined not exceed- 
ing fifty dollars or imprisoned not exceeding thirty days: Provided, however, 
that this limitation of punishment shall not be binding except in eases of a first 
offense, and in all other cases such person may be fined or imprisoned, or both, in 
the discretion of the court: 

1. Persons wandering or strolling about in idleness who are able to work and 
have no property to support them. 

2. Persons leading an idle, immoral or profligate life, who have no property to 
support them and who are able to work and do not work. 

3. All persons able to work having no property to support them and who have 
not some visible and known means of a fair, honest and reputable livelihood. 

4. Persons having a fixed abode who have no visible property to support them 
and who live by stealing or by trading in, bartering for or buying stolen 
property. 

5. Professional gamblers living in idleness. 

6. All able-bodied men having no other visible means of support who shall 
live in idleness upon the wages or earnings of their mother, wife or minor 
children, except of male children over eighteen years old. 

7. Keepers and inmates of bawdy-houses, assignation houses, lewd and dis- 
orderly houses, and other places where illegal sexual intercourse is habitually 
earried on: Provided, that nothing here is intended or shall be construed as 
abolishing the crime of keeping a bawdy-house, or lessening the punishment by 
law for such crime. 

Rey., s. 3740; 1905, c. 391; 1907, c. 1012, s. 1; 1918, c. 75; 1915, c. 1. 

Under subsection 7 reputation of house may be considered in evidence: State v. Price, 175- 


804. The circumstances with reputation of house may show guilt of vagrancy: Ibid. 
Compare under act 1866, ch. 42, State v. Custer, 65-339. 


4460. Police officers to furnish list of disorderly houses; inmates competent 
and compellable to testify. It shall be the duty of the chief of police, marshal, 
constable or other chief ministerial officer of each city and town in this state to 
furnish every thirty days to the police justice, recorder, mayor or other trial 
officer of such city or town a list of the bawdy, assignation, lewd and disorderly 
houses and other places where illegal sexual intercourse is carried on, together 
with the names of the keepers and inmates of such houses and places, in such city 
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or town; and it shall be the duty of such police justice, recorder, mayor or other 
trial officer, upon the filing of such list, to issue his warrant for the persons 
declared in subsection seven of the preceding section to be vagrants, and to pun- 
ish in accordance with the provisions of that section such of them as may be found 
guilty. In all trials under said subsection seven of the preceding section any 
keeper or inmate of any of the houses or places named, or his employees, shall be 
competent and compellable to give evidence of the character and nature of such 
house or place and of the character and acts of the keepers and inmates thereof; 
but the person so testifying shall not be prosecuted or punished for the commis- 
sion of any crime about which he shall have been required to testify. 

If any chief of police, marshal, constable or other chief ministerial officer of 
any city or town shall fail to furnish the list of houses and places provided for 
in this section, or shall suppress the name of any person whom he is required 
herein to report, he shall be guilty of a misdemeanor, and upon conviction shall 
be fined or imprisoned, or both, at the discretion of the court. 

1907 e2 10128 ssa2ao: 


4461. Tramp defined and punishment provided; certain persons excepted. If 
any person shall go about from place to place begging or subsisting on charity, 
he shall be denominated a tramp, and shall be punished by a fine not exceeding 
fifty dollars, or by imprisonment not exceeding thirty days: Provided, that any 
person who shall furnish satisfactory evidence of good character shall be dis- 
charged without cost. Any act of begging or vagrancy by any person, unless 
a well-known object of charity, shall be evidence that the person committing the 
sameisatramp. This section shall not apply to any woman, to any minor under 
the age of fourteen years, or to any blind person. 

Rey., s. 37385; Code, ss. 3828, 3829, 3831, 3833; 1897, c. 268; 1879, c. 198, ss. 1, 4, 6. 


4462. Trespassing and the carrying of dangerous weapons by tramps. If any 
tramp shall enter any dwelling-house or kindle any fire on the land of another 
without the consent of the owner or occupant thereof, or shall kindle a fire on 
any highway, or shall be found carrying any firearm or other dangerous weapon, 
or shall threaten to do any injury to the person, or to the real or personal estate, 
of another, he shall be punished by imprisonment at the discretion of the court, 
not to exceed twelve months. 

Reyv., 8. 8736; Code, s. 3829; 1879, c. 198, s. 2. 


4463. Malicious injuries by tramps to persons and property. If any tramp 
shall willfully and maliciously do any injury to the person, or to the real or 
personal estate, of another, he shall be punished by imprisonment, at the discre- 
tion of the court, not to exceed three years. 

Rey., s. 3737; Code, s. 3830; 1879, ec. 198, s: 3. 


4464. Arrest of tramps by persons who are not officers. Any person, upon a 
view of any offense described in the three preceding sections, shall cause the 
offender to be arrested upon a warrant and taken before some justice of the peace, 
or he may apprehend the offender and take him before a justice of the peace, 
for examination, and, on his conviction, he shall be entitled to the same fee as 
a sheriff. 

Rey., s. 3738; Code, s. 3832; 1879, c. 198, s. 5. 
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Art. 40. ReauiaTIoNn oF SALES 


4465. Selling or offering to sell meat of diseased animals. If any person shall 
knowingly and willfully slaughter any diseased animal and sell or offer for sale 
any of the meat of such diseased animal for human consumption, or if any per- 
son knows that the meat offered for sale or sold for human consumption by him is 
that of a diseased animal, he shall be guilty of a misdemeanor, and shall be fined 
or imprisoned, or both, in the discretion of the court. 

Rev., s. 3442; 1905, c. 3038. 

Section referred to in Ward v. Sea Food Co., 171-33. 


4466. Unauthorized dealing in railroad tickets. If any person shall sell or 
deal in tickets issued by any railroad company, unless he is a duly authorized 
agent of the railroad company, or shall refuse upon demand to exhibit his 
authority to sell or deal in such tickets, he shall be guilty of a misdemeanor. 

Rey., s. 3764; 1895, c. 838, s. 1. 


Compare under act of 1891, ch. 290, decision that sale of one ticket no offense: State v. 
Ray, 109-736. 


4467. Sale of cotton at night under certain conditions. If any person shall 
buy, sell, deliver or receive, for a price, or for any reward whatever, any cotton 
in the seed, or any unpacked lint cotton, brought or carried in a basket, hamper 
or sheet, or in any mode where the quantity is less than what is usually baled, 
or where the cotton is not baled, between the hours of sunset and sunrise, such 
person so offending shall be guilty of a misdemeanor. On conviction, in Meck- 
enburg and Nash counties, the offender shall be imprisoned not less than three 
months nor more than twelve months, and shall also be liable to a penalty of two 
hundred dollars, one-half of which shall go to the party suing for same and 
one-half to the public schools of the county. 

Rey., s. 3813; Code, s. 1006; 1873-4, c. 62; 1874-5, c. 70; 1905, c. 417. 


Similar statute held constitutional: State v. Moore, 104-714. 
Indictment must set forth the manner in which the articles were ‘‘brought or carried’’: 
State v. Whiteacre, 98-753. 


4468. Local: Sale of corn at night in less than five-bushel lots. If any person 
shall buy, sell, deliver or receive for a price or for any reward whatever, any corn 
in the ear or shelled of a less amount than five bushels, between the hours of sunset 
and sunrise, he shall be guilty of a misdemeanor, and upon conviction shall be 
punished by a fine not exceeding fifty dollars or imprisoned not exceeding thirty 
days. In all prosecutions under this section it shall be necessary for the state 
only to allege and prove that the defendant bought or received the corn as 
charged, and the burden shall be upon the defendant to show that the provisions 
of this section have been complied with: Provided, this section shall apply only to 
the counties of Beaufort, Hyde, Martin, Tyrrell, Washington, Pamlico, Halifax 
and Edgecombe. 

Rey., s. 83809; 1889, c. 90; 1891, c. 6; 1891, c. 8. 


Art. 41. Reaquiation or EMPLOYER AND EMPLOYEE 


4469. Enticing servant to leave master. If any person shall entice, persuade 
and procure any servant by indenture, or any servant who shall have contracted 
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in writing or orally to serve his employer, to leave unlawfully the service of his 
master or employer; or if any person shall knowingly and unlawfully harbor 
and detain, in his own service and from the service of his master or employer, 
any servant who shall unlawfully leave the service of such master or employer, 
then, in either case, such person and servant shall be guilty of a misdemeanor 
and shall be fined not exceeding one hundred dollars or imprisoned not exceed- 
ing six months. 

Rey., s. 8865; Code, ss. 3119, 3120; 1866, c. 58; 1866-7, c. 124; 1881, ¢. 303. 

Section held constitutional: State v. Harwood, 104-724. No defense at common law to 
entice infant from the service of parent: State v. Rice, 76-194. Section has reference only 
to ‘‘enticing’’ servants, and indictment will not lie hereunder against servant for wilfully 
breaking contract to labor: State v. Daniel, 89-553. Section does not apply where the servant 
has merely made a contract to serve; he must be induced to leave the service of his master: 
Sears v. Whitaker, 136-37. There must be something more than mere employment; it must 
appear that defendant enticed or persuaded servant to leave the master: State v. Holly, 
152-839. 

Contract that tenant, as part of the rent, will work for landlord when he can leave his own 
crop and when he is needed by landlord does not constitute the relation here contemplated: 
State v. Hoover, 107-795; State v. Etheridge, 169-263. 

It is a violation of the statute to entice a servant, although the contract for labor be void- 
able on account of the infancy of the servant: State v. Harwood, 104-724—but if the con- 
tract is entered into without the consent of the parents they may demand such infant to leave 
the service of his employer, without incurring any liability hereunder: State v. Anderson, 


104-771. 

Contract must be by indenture, in writing or oral: State v. Rice, 76-194; State v. Ander- 
son, 104-771. 

Indictment, sufficiency of: State v. Harwood, 104-724. Section cited in Haskins v. Royster, 
70-601. 


4470. Local: Hiring servant who has unlawfully left employee. If any per- 
son shall knowingly hire, employ, harbor or detain in his own service any serv- 
ant, employee, tenant, or wage hand of any other person, who shall have con- 
tracted in writing, or orally, for a fixed period of time to serve his employer, and 
who shall have left the service of his employer in violation of his contract, he shall 
be guilty of a misdemeanor, and shall be civilly liable in damages to the party so 
aggrieved. This section shall apply to the following counties: Beaufort, Edge- 
combe, Person, Pitt, Washington, Warren, Vance, Pender, Halifax, Guilford, 
Granville, Hertford, Richmond, Wake, Wayne and Caswell. 

Rey., s. 33874; 1901, c. 682; 1903, c. 365; 1907, c. 238, s. 2; 1907, c. 402; 1919, e. 274. 


4471. Enticing seamen from vessel. If any person shall induce any seaman, 
in the employment of any domestic or foreign vessel, in any of the ports of 
North Carolina, to leave any such vessel before his term of service shall have 
expired, he shall be guilty of a misdemeanor, and shall be fined not exceeding 
fifty dollars, or imprisoned not exceeding thirty days. 

Rey., s. 3555; Code, s. 1108; 1879, c. 219, s. 1; 1881, c. 256, s. 1. 


4472. Secreting or harboring deserting seamen. If any person shall secrete 
or harbor any seaman who has deserted from any domestic or foreign vessel, 
knowing that such seaman has deserted, he shall be guilty of a misdemeanor, 
and shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty 
days; and if such seaman be found concealed or secreted by any person on his 
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premises, such concealment and secretion shall be deemed prima facie evidence 
that such person knew that such seaman was a deserter. 

Rev., s. 3556; Code, s. 1109; 1879, c. 219, s. 2; 1881, c. 256, s. 2. 

Compare, as to prima facie case: State v. Barrett, 138-636. 


4473. Search warrants for deserting seamen. If any credible witness shall 
complain, upon oath before any justice of the peace, that any person has con- 
cealed on his premises any seaman who has deserted from any such domestic or 
foreign vessel, it shall be lawful for such justice to grant a search warrant to be 
executed within the limits of his county to any proper officer, authorizing him 
to search for such seaman, and to arrest the person on whose premises he may be 
found; and the person on whose premises such seaman shall be found shall be 
adjudged to pay the costs of the search warrant, if on examination it shall 
appear that such seaman was secreted or concealed by such person; otherwise the 
costs shall be paid by the party making the complaint. 

Rev., s. 3557 ; Code, s. 1110; 1881, c. 256, s. 3. 


4474. Appeal in cases of deserting seamen regulated. In all cases arising 
under the three preceding sections, if any appeal is prayed by either party at 
the time of the trial, it shall be granted; but no appeal shall be granted by any 
justice at any time after the final hearing of the case. In case an appeal is 
prayed at the trial, it shall be the duty of the justice to proceed immediately to 
reduce to writing the testimony of any witness whose testimony is material (if 
such witness shall be master, officer or seaman on board of any vessel), in the 
presence of the adverse party, who may cross-question such witness, which testi- 
mony shall be subscribed by such witness and returned by the justice with the 
papers in the case; and on the hearing in the appellate court, the testimony so 
taken and reduced to writing by the justice shall be read, heard and accepted as 
the true and lawful testimony of such witness, as if such person were in person 
present to give evidence. For reducing such testimony to writing the justice 
shall receive the same fees as are allowed for taking depositions. 

Rev., s. 3558; Code, s. 1111; 1881, c. 256, ss. 4, 5. 


4475. Influencing agents and servants in violating duties owed employers. 
Any person who gives, offers or promises to an agent, employee or servant any 
gift or gratuity whatever with intent to influence his action in relation to his 
principal’s, employer’s or master’s business; any agent, employee or servant who 
requests or accepts a gift or gratuity or a promise to make a gift or to do an act 
beneficial to himself, under an agreement or with an understanding that he shall 
act in any particular manner in relation to his principal’s, employer’s or mas- 
ter’s business; any agent, employee or servant who, being authorized to procure 
materials, supplies or other articles either by purchase or contract for his prin- 
cipal, employer or master, or to employ service or labor for his principal, em- 
ployer or master, receives, directly or indirectly, for himself or for another, a 
commission, discount or bonus from the person who makes such sale or contract, 
or furnishes such materials, supplies or other articles, or from a person who 
renders such service or labor; and any person who gives or offers such an agent, 
employee or servant such commission, discount or bonus, shall be guilty of a mis- 
demeanor and shall be punished in the discretion of the court. 


1913, c. 190, 8. 1. 
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4476. Witness required to give self-criminating evidence; no suit or prosecu- 
tion to be founded thereon. No person shall be excused from attending, testi- 
fying or producing books, papers, contracts, agreements and other documents 
before any court, or in obedience to the subpena of any court, having jurisdic- 
tion of the crime denounced in the preceding section, on the ground or for the 
reason that the testimony or evidence, documentary or otherwise, required of 
him may tend to incriminate him or to subject him to a penalty or to a forfeiture ; 
but no person shall be able to any suit or prosecution, civil or criminal, for or 
on account of any transaction, matter or thing concerning which he may testify 
or produce evidence, documentary or otherwise, before such court or in obedience 
to its subpcena or in any such ease or proceeding: Provided, that no person so 
testifying or producing any such books, papers, contracts, agreements or other 
documents shall be exempted from prosecution and punishment for perjury 
committed in so testifying. 

OLSON S ams 


4477. Blacklisting employees. If any person, agent, company or corporation, 
after having discharged any employee from his or its service, shall prevent or 
attempt to prevent, by word or writing of any kind, such discharged employee 
from obtaining employment with any other person, company or corporation, 
such person, agent or corporation shall be guilty of a misdemeanor and shall be 
punished by a fine not exceeding five hundred dollars; and such person, agent, 
company or corporation shall be hable in penal damages to such discharged per- 
son, to be recovered by civil action. This section shall not be construed as pro- 
hibiting any person or agent of any company or corporation from furnishing 
in writing, upon request, any other person, company or corporation to whom such 
discharged person or employee has applied for employment, a truthful statement 
of the reason for such discharge. 

1909, c. 858, s. 1. 


Statute explained: Seward v. R. R., 159-241. This section should be construed in the light 
of the common-law rule in regard to discharge: Ibid. The statement as to a discharged em- 
ployee is not privileged, if made maliciously: Ibid. 


4478. Conspiring to blacklist employees. It shall be unlawful for two or more 
persons to agree together to blacklist any discharged employee or to attempt, by 
words or writing or any other means whatever, to prevent such discharged em- 
ployee, or any employee who may have voluntarily left the service of his em- 
ployer, from obtaining employment with any other person or company. Persons 
violating the provisions of this section shall be guilty of a misdemeanor and shall 
be fined or imprisoned, or both, at the discretion of the court. 

1909; c.°S58,. 8.12. 

See section 4477. 


4479. Issuing nontransferable script to laborers. If any person who employs 
laborers by the day, week or month shall issue in payment for the services of such 
laborers any ticket, certificate or other script bearing upon its face the word 
‘‘nontransferable,’’ or shall issue such ticket, certificate or other script in any 
form that would render it void by transfer from the person to whom issued, or 
shall refuse to pay to the person holding the same its face value, he shall be 


1824 


4480 CRIMES AND PUNISHMENTS—Arv. 42 - Ches2 


guilty of a misdemeanor and upon conviction thereof shall be fined not less than 
ten dollars nor more than fifty dollars for each offense, or imprisoned not more 
than thirty days. 


Rey., s. 3780; 1889, c. 280; 1891, c. 78; 1891, c. 456; 1891, c. 46; 1891, cc. 167, 370; 1895, 
c. 127; 1891, ce. 167, 456. 


This does not authorize the assignee of a ticket or script payable in merchandise to demand 
and receive payment in money: Marriner y. Roper Co., 112-164. Meaning of ‘‘face value’’: 
Ibid. 


Art. 42. Recauiation or LANDLORD AND TENANT 


4480. Local: Violation of certain contracts between landlord and tenant. If 
any tenant or cropper shall procure advances from his landlord to enable him to 
make a crop on the land rented by him, and then willfully abandon the same with- 
out good cause and before paying for such advances; or if any landlord shall 
contract with a tenant or cropper to furnish him advances to enable him to 
make a crop, and shall willfully fail or refuse, without good cause, to furnish 
such advances according to his agreement, he shall be guilty of a misdemeanor 
and shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty 
days. Any person employing a tenant or cropper who has violated the provi- 
sions of this section, with knowledge of such violation, shall be liable to the land- 
lord furnishing such advances for the amount thereof, and shall also be guilty 
of a misdemeanor, and fined not exceeding fifty dollars or imprisoned not 
exceeding thirty days. This section shall apply to the following counties only: 
Wayne, Lenoir, Greene, Johnston, Jones, Onslow, Craven, Cleveland, Sampson, 
Pitt, Duplin, Gates, Cumberland, Perquimans, Chowan, Robeson, Bladen, Nash, 
Harnett, Edgecombe, Hertford, Wilson, Rockingham, Pender, Currituck, Gaston, 
Northampton, Beaufort, Chatham, Tyrrell, Mecklenburg, Halifax, Caswell, Cam- 
den, Cabarrus, Columbus, Martin, Washington, Wake, Alexander, Montgomery, 
Pamlico, Rowan, Rutherford, Bertie, Warren and Lincoln. 


Rey., s. 3366; 1905, cc. 297, 383, 445, 820; 1907, c. 84, s. 1; 1907, c. 595, s. 1; 1907, cc. 8, 
639, 719, 869. 


Distinction between tenant or cropper and servant: State v. Etheridge, 169-263. 

Indictment should allege fraud, and abandonment of crop without cause, and before paying 
for advances: State v. Williams, 150-802. 

Justice of the peace has final jurisdiction: State v. Wilkes, 149-453. 


4481. Local: Tenant neglecting crop; landlord failing to make advances; har- 
boring or employing delinquent tenant. If any tenant or cropper shall procure 
advances from his landlord to enable him to make a crop on the land rented by 
him, and then willfully refuse to cultivate such crops or negligently or willfully 
abandon the same without good cause and before paying for such advances; or if 
any landlord who induces another to become tenant or cropper by agreeing to 
furnish him advances to enable him to make a crop, shall willfully fail or refuse 
without good cause to furnish such advances according to his agreement; or if any 
person shall entice, persuade or procure any tenant, lessee or cropper, who has 
made a contract agreeing to cultivate the land of another, to abandon or to refuse 
or fail to cultivate such land, or after notice shall harbor or detain on his own 
premises, or on the premises of another, any such tenant, lessee or cropper, he 
shall be guilty of a misdemeanor and shall be fined not more than fifty dollars or 
imprisoned not more than thirty days. Any person who employs a tenant or 
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cropper who has violated the provisions of this section, with knowledge of such 
violation, shall be liable to the landlord furnishing such advances for the amount 
thereof. This section shall apply only to the following counties: Wake, Hyde, 
Anson, Hertford, Sampson, Franklin, Union, Richmond, Moore, Lincoln, Rowan, 
Rutherford and Halifax. 


Revs sg) 8861-91905," c2' 299) ssi al= 1907, C84: Ss. 2: 190% Cl 2387 8...) LOOT) Ga o90g is. 2s 
1907, ec. 548, 810. 


Married women not liable under this section for breach of contract unless contract falls 
within the exceptions in Revisal, section 2094: State v. Robinson, 143-620. See section 2507, 
changing section 2094 of Revisal. 


4482. Local: Tenant violating contract not to rent land from others. When- 
ever land shall be rented for agricultural purposes and the tenant renting the 
same shall, at the time thereof or at any subsequent time during the term of such 
renting, enter into a contract in writing with his lessor, from whom he so rented, 
that he, the tenant, will not thereafter, without the lessor’s consent, rent any 
land for agricultural purposes from any other person than such lessor during 
the same term of renting, nor become a cropper on the land of any other person 
than the lessor during such term, any tenant who shall willfully violate the 
written contract so entered into by him, without just cause and lawful excuse 
therefor, shall be guilty of a misdemeanor, and on conviction thereof shall be 
punished by a fine not exceeding fifty dollars or by imprisonment for not more 
than thirty days. This section shall apply only to Greene County. 

1907, c. 981. 


Art. 43. Crurtty to ANIMALS 


4483. Cruelty to animals; construction of section. If any person shall will- 
fully overdrive, overload, wound, injure, torture, torment, deprive of necessary 
sustenance, cruelly beat, needlessly mutilate or kill or cause or procure to be 
overdriven, overloaded, wounded, injured, tortured, tormented, deprived of 
necessary sustenance, cruelly beaten, needlessly mutilated or killed as aforesaid, 
any useful beast, fowl or animal, every such offender shall for every such offense 
be guilty of a misdemeanor. In this section, and in every law which may be 
enacted relating to animals, the words ‘‘animal’’ and ‘‘dumb animal’’ shall be 
held to include every living creature; the words ‘‘torture,’’ ‘‘torment’’ or 
‘‘eruelty’’ shall be held to include every act, omission or neglect whereby unjusti- 
fiable physical pain, suffering or death is caused or permitted; but such terms 
shall not be construed to prohibit lawful shooting of birds, deer and other game 
for human food. 

Rev., s. 3299; Code, ss. 2482, 2490; 1891, c. 65; 1881, c. 34, s. 1; 1881, c. 368, ss. 1, 15; 
1907, c. 42. 


See generally: State v. Neal, 120-621; State v. Isley, 119-862; State v. Tweedy, 115-704; 
State v. Porter, 112-887; State v. Butts, 92-784; State v. Sheets, 89-543. Section construed 
in State v. Porter, 112-887; State v. Neal, 120-613. 

As to sufficiency of indictment, see State v. Allison, 90-733; State v. Butts, 92-784; State 
v. Watkins, 101-702; State v. Tweedy, 115-704; State v. Neal, 120-621. 

Where there is no finding that the act was ‘‘wilfully and unlawfully’’ done, a verdict cannot 
be sustained: State v. Tweedy, 115-704; State v. Isley, 119-862. 

The needless killing of chickens is of itself cruelty hereunder, though done without torture: 
State v. Neal, 120-613—and this is so even though they may be destroying crop, and owner 
has been warned, Ibid. 
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Killing or wounding pigeons for sport is within the statute: State v. Porter, 112-887—as is 
also impaling a chicken on a sharp stick and beating a hen till she died, State v. Neal, 120- 
613—as also, poisoning a chicken, State v. Bossee, 145-579. 

Killing a dog when it was not necessary to protect defendant’s property: State v. Smith, 
156-628. Civil action for damages: Scott v. Cates, 175-336. An officer killing an unmuzzled 
dog by authority of a valid town ordinance is not guilty under this section: State v. Clifton, 
152-800. 

Justice has no original jurisdiction of offense of cruelty to animals: State v. Bossee, 
145-579. 

Section cited in State v. Holt, 90-749. 


4484. Instigating or promoting cruelty to animals. If any person shall will- 
fully set on foot, or instigate, or move to, carry on, or promote, or engage in, or 
do any act towards the furtherance of any act of cruelty to any animal, he shall 
be guilty of a misdemeanor, and upon conviction shall be fined not more than 
fifty dollars or imprisoned not more than thirty days. 

Rey., s. 3800; Code, s. 2487; 1891, c. 65; 1881, c. 368, s. 6. 

Section cited in State v. Porter, 112-887; State v. Allison, 90-734. 


4485. Bear-baiting, cock-fighting and similar amusements. If any person 
shall keep, or use, or in any way be connected with, or interested in the manage- 
ment of, or shall receive money for the admission of any person to, any place 
kept or used for the purpose of fighting, or baiting any bull, bear, dog, cock, or 
other animal; or if any person shall encourage, aid or assist therein, or shall 
permit or suffer any place to be so kept or used, he shall be guilty of a misde- 
meanor, and upon conviction shall be fined not more than fifty dollars or impris- 
oned not more than thirty days. 

Rev., Ss. 83301; Code, s. 2488; 1891, c. 65; 1881, c. 368, s. 2: 


For special act for Cabarrus county, see acts of 1907, c. 436. Section cited in State v. 
Allison, 90-734; State v. Holt, 90-750. 


4486. Conveying animals in a cruel manner. If any person shall carry or 
cause to be carried in or upon any vehicle or other conveyance, any animal in a 
eruel or inhuman manner, he shall be guilty of a misdemeanor, and upon convic- 
tion shall be fined not more than fifty dollars or imprisoned not more than thirty 
days. Whenever an offender shall be taken into custody therefor by any officer, 
the officer may take charge of such vehicle or other conveyance and its contents, 
and deposit the same in some safe place of custody. The necessary expenses which 
may be incurred for taking charge of and keeping and sustaining the vehicle or 
other conveyance shall be a lien thereon, to be paid before the same can be law- 
fully reclaimed; or the said expenses, or any part thereof remaining unpaid, may 
be recovered by the person incurring the same of the owner of such animal in an 
action therefor. 

Rev., s.. 3302; Code, s. 2486; 1891, c. 65; 1881, c. 368, s. 5. 


Art, 44. Anrmat DISEASES 


4487. Selling, using or exposing diseased animals. If any person shall sell, 
offer for sale, use or expose, or cause or procure to be sold, offered for sale, used 
or exposed, any horse or other animal having the disease known as glanders or 
farcy, or any other contagious or infectious disease known by such person to be 
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dangerous to life, or which shall be diseased past recovery, he shall be guilty of 
a misdemeanor, and upon conviction shall be fined not more than He dollars or 
imprisoned not more than thirty days. 

Rey., s. 3295; Code, s. 2488; 1891, c. 65; 1881, c. 368, s. T. 


4488. Disposal of carcasses of animals. It shall be unlawful for any person, 
firm or corporation to permit knowingly the bodies of animals or fowls dying 
of disease of any kind to remain unburied or unburned on the land which such 
person, ete., owns, rents, or has charge of in any capacity, for the space of twenty- 
four hours after the death of said animal or fowl; such burying to be of such a 
depth as to prevent disinterment by prowling dogs. 

1 O19 CSO; 

Burial of dead animals in Scotland county, see P. L. 1919, c. 143. 


4489, Animals affected with glanders to be killed. If the owner of any animal 
having the glanders or farcy shall omit or refuse, upon discovery or knowledge 
of its condition, to deprive the same of life at once, he shall be guilty of a misde- 
meanor, and upon conviction shall be fined not more than fifty dollars or impris- 
oned not more than thirty days. 

Rey., s. 3296; Code, s. 2489; 1891, c. 65; 1881, c. 368, s. 8. 


4490. Hogs affected with cholera to be segregated and confined. If any per- 
son having swine affected with the disease known as hog cholera, or any other 
infectious or contagious disease, who discovers the same, or to whom notice of 
the fact shall be given, shall fail or neglect for one day to secure the diseased 
swine from the approach of or contact with other hogs not so affected, by penning 
or otherwise securing and effectually isolating them; so that they shall not have 
access to. any ditch, canal, branch, creek, river or other water-course which 
passes beyond the premises of the owners of such swine, he shall be guilty of 
a misdemeanor, and upon conviction shall be fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days. 

Rey, s. 3297 ; 1889, ¢. 173,s..13 1891, ¢. 67, ss. 1, 3; 19038, c. 106; 1899,"c: 4731913, ¢.120: 


4491. Shipping hogs from cholera-infected territory. It shall be unlawful for 
any person, firm or corporation in any district or territory infected by cholera 
to bring, carry, or ship hogs into any stock-law section or territory, unless such 
hogs have been certified to be free from cholera either by the farm demonstration 
agent of the county or some other suitable person to be designated by the clerk 
of the superior court. Any violation of this section shall constitute a misde- 
meanor. 

1917, ec. 203: 


4492. Distributing, selling or using hog-cholera virus without permission. It 
shall be unlawful for any person, firm or corporation to distribute, sell or use 
virulent blood from cholera-infected hogs, or ‘‘virus,’’? unless and until written 
permission has been obtained from the state veterinarian for such distribution, 
sale or use. Any person, firm or corporation guilty of violating the provisions 
of this section, or failing or refusing to comply with the requirements hereof, 
shall be guilty of a misdemeanor, and upon conviction shall be fined not less 
than fifty nor more than one hundred dollars for each offense, and may be 
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imprisoned, in the discretion of the court, not less than ten nor more than thirty 
days. The offender shall also be lable to any person injured on account of such 
violation to the full amount of all damages and costs. 

1915, ¢. 88. 


Art. 45. Protection or Livestock Runnina at LaraEe 


4493. Failing to show hide and ears of livestock killed while running at large. 
If any person shall kill any neat cattle, sheep or hogs in the woods or range, and 
shall for two days fail to show the hide and ears to the nearest justice or to two 
freeholders, he shall be guilty of a misdemeanor. In Tyrrell county this section 
extends to the killing of neat cattle in enclosures. 

" Rey., s. 33153 Code, s. 2318: R. C., ¢. 17, s. 2;1901, « 546; 1907; c. 821. 


4494. Molesting or injuring livestock. If any person shall unlawfully and 
on purpose drive any livestock, lawfully running at large in the range, from said 
range, or shall kill, maim or injure any livestock, lawfully running at large in 
the range or in the field or pasture of the owner, whether done with the actual 
intent to injure the owner, or to drive the stock from the range, or with any 
other unlawful intent, every such person, his counselors, aiders, and abettors, 
shall be guilty of a misdemeanor. In the counties of Graham, Swain, Haywood, 
Jackson and Transylvania he shall be guilty of a felony and shall be punished 
as if convicted of larceny: Provided, that nothing herein contained shall pro- 
hibit any person from driving out of the range any stock unlawfully brought 
from other states or places. In any indictment under this section it shall not 
be necessary to name in the bill or prove on the trial the owner of the stock 
molested, maimed, killed or injured. 

Rey., s. 3814; Code, s..1002; 1885, c. 3838; 1887, ce. 368; 1895, c. 190; R. C., c. 34, s. 104; 
1850, c. 94, ss. 1, 2. 


See generally: State v. Rivers, 90-738; State v. Hill, 79-656. As to indictment generally, 
see State v. Hill, 79-656. 

Wounding of cattle maliciously is not indictable at common law: State v. Hill, 79-656; 
State v. Manuel, 72-201. 

Person is not liable under section 104, chapter 34, Rev. Code, for injuring stock within his 
own field which is inclosed and under cultivation: State v. Waters, 51-276. 

Section merely cited in State v. Tweedy, 115-704; State v. Pollard, 83-597; State v. Simp- 
son, 73-269. 


4495. Altering the brands of and misbranding another’s livestock. If any 
person shall knowingly alter or deface the mark or brand of any other person’s 
horse, mule, ass, neat cattle, sheep, goat, or hog, or shall knowingly mismark or 
brand any such beast that may be unbranded or unmarked, not properly his 
own, with intent to defraud any other person, the person so offending shall be 
guilty of a felony, and shall be punished as if convicted of larceny. 

Rey., 8. 3317; Code, s. 1001; R. C., c. 34, s. 57; 1797, c. 485, s. 2. 

Indictment; sufficiency of: State v. King, 84-737; State v. O’Neal, 29-251; State v. Davis, 


24-153. 
Parol evidence allowed to prove ‘‘marks’’ of prosecutor: State v. King, 84-737. 


4496. Placing poisonous shrubs and vegetables in public places. If any per- 
son shall throw into or leave exposed in any public square, street, lane, alley 
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or open lot in any city, town or village, or in any public road, any mockorange 
or other poisonous shrub, plant, tree or vegetable, he shall be liable in damages 
to any person injured thereby and shall also be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, at the discretion of the court. 

Rey., s. 3318; 1887, c. 338. 


Art. 46. Protection or Lerrers, TeLtecraMs, anD TELEPHONE MezssacEs 


4497. Wrongfully obtaining or divulging knowledge of telephonic messages. 
If any person wrongfully obtain, or attempt to obtain, any knowledge of a tele- 
phonic message by connivance with a clerk, operator, messenger or other em- 
ployee of a telephone company, or, being such clerk, operator, messenger or em- 
ployee, willfully divulge to any but the person for whom it was intended, the con- 
tents of a telephonic message or dispatch intrusted to him for transmission or 
delivery, or the nature thereof, he shall be guilty of a misdemeanor, and shall 
be fined or imprisoned, or both, in the discretion of the court. 

Rey., s. 3848; 1908, c. 599. 


4498. Violating privacy of telegraphic messages; failure to transmit and de- 
liver same promptly. If any person wrongfully obtain, or attempt to obtain, any 
knowledge of a telegraphic message by connivance with a clerk, operator, messen- 
ger, or other employee of a telegraph company, or, being such clerk, operator, 
messenger, or other employee, willfully divulge to any but the person for whom it 
was intended, the contents of a telegraphic message or dispatch intrusted to him 
for transmission or delivery, or the nature thereof, or willfully refuse or neglect 
duly to transmit or deliver the same, he shall be guilty of a misdemeanor. 

Rey., s. 3846; 1889, c. 41, s. 1. 


4499. Unauthorized opening, reading or publishing of sealed letters and tele- 
grams. If any person shall willfully, and without authority, open or read, or 
cause to be opened or read, a sealed letter or telegram, or shall publish the whole 
or any portion of such letter or telegram, knowing it to have been opened or read 
without authority, he shall be guilty of a misdemeanor. 

Rey., s. 8728; 1889, c. 41, s. 2. : 

Indictment must charge the opening without authority of a sealed letter or telegram, or the 


publishing of the whole or any portion of such letter or telegram knowing it to have been 
opened and read without authority: State v. Bagwell, 107-859. 


Art. 47. Muiscetitangous Potice REGuLATIONsS 


4500. Desecration of state and national flag. Any person who in any manner, 
for exhibition or display, shall place or cause to be placed any word, figure, mark, 
picture, design, drawing, or any advertisement of any nature upon any flag, 
standard, color or ensign of the United States or state flag or ensign of this state, 
or shall expose or cause to be exposed to public view any such flag, standard, color 
or ensign upon which shall have been printed, painted or otherwise placed, or to 
which shall be attached, appended, affixed or annexed, any word, figure, mark, 
picture, design or drawing or any advertisement of any nature, or who shall 
expose to public view, manufacture, sell, expose for sale, give away, or have in 
possession for sale or to give away, or for use for any purpose, any article or 
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substance of merchandise, or a receptacle of merchandise or article or thing for 
carrying or transporting merchandise, upon which shall have been printed, 
painted, attached or otherwise placed a representation of any such flag, standard, 
color or ensign, to advertise, call attention to, decorate, mark or distinguish the 
article or substance upon which it is so placed, or who shall publicly mutilate, 
deface, defile, or defy, trample upon or cast contempt, either by words or act, 
upon any such flag, standard, color or ensign, shall be deemed guilty of a mis- 
demeanor and shall be punished by a fine not exceeding fifty dollars or by 
imprisonment for not more than thirty days. Any person violating this section 
shall also forfeit a penalty of fifty dollars for each offense, to be recovered with 
costs in a civil action or suit in any court having jurisdiction. Such action or 
suit may be brought by and in the name of any citizen of this state, and such 
penalty, when collected, less the costs and expenses of the action or suit, shall be 
paid one-half to the person suing and one-half to the school fund of the county in 
which suit was brought; and two or more penalties may be sued for and recov- 
ered in the same action or suit. 

The words, flag, standard, color or ensign, as used in this section, shall include 
any flag, standard, color, ensign, or any picture or representation of any of them, 
made of any substance or represented on any substance, and of any size, evi- 
dently purporting to be a flag, standard, color or ensign of the United States of 
America, or a picture or a representation of any of them, upon which shall be 
shown the colors, the stars and the stripes, in any number of either thereof, or by 
which the person seeing the same, without deliberation, may believe it to repre- 
sent the flag, colors, standard or ensign of the United States of America. 

The possession by any person other than a public officer, as such, of a flag, 
standard, color, ensign, article, substance, or thing, on which there is anything 
made unlawful by this section, shall be presumptive evidence that the same is 
in violation of this section. 

IHL, WO, Bale 


4501. Pollution of water or lands used for dairy purposes. It shall be unlaw- 
ful for any person, firm, or corporation owning lands adjoining the lands of any 
person, firm, or corporation which are or may be used for dairy purposes or for 
grazing milk cows, to dispose of or permit disposal of any animal, mineral, 
chemical, or vegetable refuse, sewage or other deleterious matter in such way 
as to pollute the water on the lands so used or which may be used for dairy pur- 
poses or for grazing milk cows, or to render unfit or unsafe for use the milk pro- 
duced from cows feeding upon the grasses and herbage growing on such lands. 
This section shall not apply to incorporated towns maintaining a sewer system. 
Any one violating the provisions of this section shall be guilty of a misdemeanor 
and fined not more than fifty dollars or imprisoned for not more than thirty 
days, or both, and each day that such pollution is committed or exists shall 
constitute a separate offense. 

1919) ¢. 222, 


4502. Cutting timber on town watershed without disposing of boughs and 
débris; misdemeanor. Any person, firm or corporation owning lands or the 
standing timber on lands within four hundred feet of any watershed held or 
owned by any city or town, for the purpose of furnishing a city or town water 
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supply, upon cutting or removing the timber or permitting the same cut or re- 
moved from lands so within four hundred feet of said watershed, or any part 
thereof, shall, within three months after cutting, or earlier upon written notice by 
said city or town, remove or cause to be burned under proper supervision all tree- 
tops, boughs, laps and other portions of timber not desired to be taken for com- 
mercial or other purposes, within four hundred feet of the boundary line of such 
part of such watershed as is held or owned by such town or city, so as to leave 
such space of four hundred feet immediately adjoining the boundary line of 
such watershed, so held or owned, free and clear of all such tree-tops, laps, boughs 
and other inflammable material caused by or left from cutting such standing 
timber, so as to prevent the spread of fire from such cutover area and the conse- 
quent damage to such watershed. Any such person, firm or corporation violating 
the provisions of this section shall be guilty of a misdemeanor. 

1913, ¢c. 56. 

This is a valid exercise of police power: State v. Perley, 173-783. 


4503. Injuring notices and advertisements. If any person shall wantonly or 
maliciously mutilate, deface, pull or tear down, destroy or otherwise damage any 
notice, sign or advertisement, unless immoral or obscene, whether put up by an 
officer of the law in performance of the duties of his office or by some other 
person for a lawful purpose, before the object for which such notice, sign or 
advertisement was posted shall have been accomplished, he shall be guilty of a 
misdemeanor, and upon conviction thereof shall be fined not exceeding twenty- 
five dollars or imprisoned not exceeding thirty days at the discretion of the court. 
Nothing herein contained shall apply to any person mutilating, defacing, pulling 
or tearing down, destroying or otherwise damaging notices, signs or advertise- 
ments put upon his own land or lands of which he may have charge or control, 
unless consent of such person to put up such notice, sign or advertisement shall 
have first been obtained, except those put up by an officer of the law in the per- 
formance of the duties of his office. 

Reyv., s. 3709; 1885, c. 302. 


4504. Defacing or destroying public notices and advertisements. If any per- 
son shall willfully and unlawfully deface, tear down, remove or destroy any 
legal notice or advertisement authorized by law to be posted by any officer or 
other person, the same being actually posted at the time of such defacement, 
tearing down, removal or destruction, during the time for which such legal 
notice or advertisement shall be authorized by law to be posted, he shall be 
guilty of a misdemeanor, and shall be fined not exceeding fifty dollars or impris- 
oned not exceeding thirty days. 

Rey., s. 8710; Code, s. 981: 1876-7, c. 215. 


4505. Erecting signals and notices in imitation of those of railroads. No per- 
son, firm or corporation other than a railroad or street railway company shall, 
for advertisement or other purposes, erect and maintain on or near any highway 
any cross-arm post or other post or standard containing the words ‘‘Stop! Look! 
Listen !’’ or other such words or combinations of words in imitation of rail- 
road signals or notices. Any person, firm or corporation violating the provisions 
of this section shall be guilty of a misdemeanor and shall be punished by fine or 
imprisonment, in the discretion of the court. 


1917, ¢c. 230. 
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4506. Operating automobile while intoxicated. Any person who shall, while 
intoxicated or under the influence of intoxicating liquors or bitters, morphine or 
other opiates, operate an automobile upon the public highways of any county or 
the streets of any city or town in this state, shall be guilty of a misdemeanor, 
and upon conviction shall be fined not less than fifty dollars or imprisoned not 
less than thirty days, or both, at the discretion of the court. 

1919, c. 234. 


4507. Sale of Jamaica ginger. It shall be unlawful for any person, firm, or 
corporation to sell the compound known as Jamaica ginger except upon the 
prescription of a duly licensed and regular practicing physician; the person, 
firm, or corporation selling Jamaica ginger upon prescription shall keep a list 
of said prescriptions, and shall allow said list to be examined by any officer of 
the law, and no prescription shall ever be filled but once; it shall be unlawful 
for any physician to give a prescription for Jamaica ginger except to a person 
directly under his care, and then only in good faith for medicinal purposes only. 

TOTOTCNZSS ob lols. Carols 


4508. Furnishing intoxicants, poisons or firearms to inmates of charitable and 
penal institutions. If any person shall sell or give to any inmate of any chari- 
table or penal institution any intoxicating drink or any narcotic, poison or poison- 
ous substance, except upon the prescription of a physician, or shall give or sell 
to any such inmate any deadly weapon, or any cartridge or ammunition for fire- 
arms of any kind, he shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined or imprisoned at the discretion of the court; and if he 
be an officer or employee of any institution of the state, he shall be dismissed 
from his office. 

Rey., s. 3517; 1899, c. 1, s. 52. 


Compare, as to constitutionality, State v. Barringer, 110-525. Dentist not a ‘‘physician’’: 
State v. McMinn, 118-1259. 


4509. Usurious loans on household and kitchen furniture. Any person, firm 
or corporation who shall lend money in any manner whatsoever by note, chattel 
mortgage, conditional sale or otherwise, upon any article of household or kitchen 
furniture, and shall take, receive, reserve or charge a greater rate of interest than 
six per cent, either before or after the interest may accrue, or who shall refuse 
to give receipts for payments on interest or principal of such loan, or who shall 
fail and refuse to surrender the note and security when the same is paid off or 
a new note and mortgage is given in renewal, unless such new mortgage shall 
state the amount still due by the old note or mortgage and that the new one is 
given as additional security, shall be guilty of a misdemeanor, and in addition 
thereto shall forfeit double the interest which has been theretofore paid. 

1907 EGLO: 


Indictable to charge usury in debt secured by mortgage on household and kitchen furniture: 
State v. Davis, 157-648. Section declared constitutional: Ibid. 

This section does not change the rule that the debtor asking for equitable relief must pay 
legal rate: Owens v. Wright, 161-127. 


4510. Digging ginseng on another’s land during certain months. All per- 
sons shall be allowed to dig ginseng at any time of the year for the purpose of 
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replanting the same. If any person dig ginseng, except on his own premises, 
or for the purpose of replanting the same, between the first day of April and the 
first day of September, he shall forfeit and pay the sum of ten dollars for each 
day’s or part of a day’s digging, and shall also be guilty of a misdemeanor. 
Rey., ss. 8502, 3714; Code, s. 1053; 1866-7, c. 60; 1905, ce. 211. 
For larceny of ginseng, see section 4258. 


4511. Shooting rifles across Currituck sound and waters of Dare county. If 
any person shall shoot a rifle across or over the waters of Currituck sound, or 
the waters of Dare county, except in East Lake township, he shall be guilty of 
a misdemeanor and shall be fined not less than ten dollars nor more than fifty 
dollars, or imprisoned not less than ten days nor more than thirty days. 

Rey., s. 3734; 1889, c. 21, ss. 1, 2; 1903, c. 617. 
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1836 


83 


ART. do: 


4610. 
4611. 
4612. 
4613. 
4614. 
4615. 
4616. 
4617. 
4618. 
4619. 
4620. 
4621. 
4622. 
4623. 
4624. 
4625. 


PATE Deel 


4626. 
4627. 
4628. 
4629. 
4630. 
4631, 


ART, 15. 
4632. 
4633. 
4634. 
4635. 
4636. 
4687. 
46388. 
4639. 
4640. 
4641. 
4642. 
4643. 
4644. 
4645. 
4646. 


ArT. 16. 


4647. 
4648. 
4649, 
4650. 
4651. 
4652. 
4653. 
4654. 
4655. 
4656. 


AgT. 17. 


4657. 
4658. 
4659. 
4660. 
4661. 
4662. 
4663. 
4664. 
4665. 


CRIMINAL PROCEDURE 


INDICTMENT. 


Waiver of bill of indictment. 

Bills returned by foreman except in capital cases. 
Substance of judicial proceedings set forth. 

Bill of particulars. 

Essentials of bill for homicide. 

Form of bill for perjury. 

Bill for subornation of perjury. 

Former conviction alleged in bill for second offense. 
Manner of alleging joint ownership of property. 
Description in bill for larceny of money. 
Description in bill for embezzlement. 

Intent to defraud; larceny and receiving. 
Separate counts; consolidation. 

Bill or warrant not quashed for informality. 


No quashal for grand juror’s failure to pay taxes or being party to suit. 


Defects which do not vitiate, 


TRIAL BEFORE JUSTICE. 


In cases of final jurisdiction. 
Trial by jury, if demanded. 
What submitted to jury. 
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Parties entitled to copy of papers; bar to indictment. 


Justice to make return of cases to superior court. 


TRIAL IN SUPERIOR COURT. 


Prisoner standing mute, plea of not guilty entered. 
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Disposition of body. 
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Art. 1. Grnerat Provisions 


4512. Statute of limitations for misdemeanors. All misdemeanors, and petit 
larceny where the value of the property does not exceed five dollars, except the 
offenses of perjury, forgery, malicious mischief, and other malicious misde- 
meanors, deceit, and the offense of being accessory after the fact, now made a 
misdemeanor, shall be presented or found by the grand jury within two years 
after the commission of the same, and not afterwards: Provided, that in case any 
of the misdemeanors, hereby required to be prosecuted within two years, shall 
have been committed in a secret manner, the same may be prosecuted within two 
years after the discovery of the offender: Provided further, that if any indict- 
ment found within that time shall be defective, so that no judgment can be 
given thereon, another prosecution may be instituted for the same offense, 
within one year after the first shall have been abandoned by the state. 

Rey., s. 3147; Code, s. 1177; R. C., c. 35, s. 8; 1826, c. 11; 1907, c. 408. 

“*‘Deceit’’ defined: State v. Christianbury, 44-46; State v. Crowell, 116-1052. ‘‘Secret 
manner’’ construed: State v. Watts, 32-369; State v. Christianbury, 44-46. 

Section not applicable to a continuous nuisance: State v. Long, 94-896; State v. Holman, 
104-861—to slander of an innocent woman, State v. Claywell, 98-731—to conspiracy, which 
is a felony, State v. Mallett, 125-718; State v. Christianbury, 44-46—to bastardy proceeding, 
State v. Hedgepeth, 122-1039; State v. Perry, 122-1043. 

An indictment or presentment is the beginning of the prosecution and arrests the running 
of statute of limitations; and a nol. pros. does not cause the statute to run again: State v. 
Williams, 151-660. Presentment within two years sufficient, although indictment after two 
years, State v. Cox, 28-440; State v. Cooper, 104-890. What constitutes a presentment: State 
vy. Morris, 104-837. 

Indictment, although by wrong name, sufficient to take out of statute: State v. Hailey, 
51-42—for assault and battery after two years insufficient, State v. Mason, 66-636; State v. 
Frisbee, 142-671. State not restricted to offense charged in indictment, if same offense proved 
within two years, State v. Newsom, 47-173. 

Discretion in allowing statutes as defense when not pleaded, see Privett v. Calloway, 75-233. 


4513. Issue and return of criminal process. All process, warrants and pre- 
cepts, issued by any judge or justice of the peace, or clerk of any court, on any 
criminal prosecution, may issue at any time, and be made returnable to any day 
of the term of the court, to which such warrant, process, or precept is returnable. 

Rey., Ss. 3148) Code, si 1178s Re Ch e385, su Seva iterchalid, (Seal 5: 


4514. Date of receipt and service indorsed on process. Every sheriff or other 
officer shall indorse on all process and subpeenas issuing in criminal cases, whether 
for the state or defendant, the day when such process and subpcenas came to 
hand, and also the day of their execution; and on failure of any sheriff or other 
officer to perform either of said duties he shall forfeit and pay the sum of ten 
dollars for every case of neglect, to be recovered for the use of the state, in the 
same manner as forfeitures are recovered against sheriffs by parties in civil 
suits for failure to make due return of process delivered to them. 

Reyv., s. 3149; Code, s. 1179; R. C., ¢. 35, s. 10; 1850-1; °e: 57. 


4515. Accused entitled to counsel. Every person, accused of any crime what- 
soever, shall be entitled to counsel in all matters which may be necessary for 
his defense. 

Rey., s. 3150; Code, s. 1182; R. C., c. 35, s. 13; 1777, c. 115,.s. 85. 
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Argument of counsel: State v. Whit, 50-224; State v. Smallwood, 78-560; State v. Rogers, 
112-874; State v. Powell, 94-965; State v. Robinson, 124-801; State v. Anderson, 101-758; 
State v. Collins, 70-241. 

Comment of counsel: State v. Sykes, 79-618; State v. Davis, 92-764; State v. Collins, 70-241; 
State v. Noland, 85-576; State v. Smallwood, 78-560; State v. Powell, 94-965; State v. Miller, 
75-73; State v. Sheets, 89-543; State v. Powell, 106-635; State v. Speaks, 94-865; State v. 
Rogers, 94-860; State v. Jones, 77-520; State v. Lewis, 93-581; State v. Kiger, 115-746; State 
vy. Craine, 120-601; State v. Caveness, 78-484; State v. Gay, 94-418; State v. Underwood, 
77-502; State v. Weddington, 103-364; State v. Pearson, 119-871; State v. Hill, 114-780; State 
vy. Smallwood, 75-104; State v. Rivers, 90-738; State v. Wilson, 90-736; State v. Harrison, 
145-414, and eases cited. 

Presence of defendant at trial in criminal case: State v. Cherry, 154-624; State v. Frieze, 
170-710. 

Retorts and repartee of counsel, which brings applause from crowd, not ground for new 
trial: State v. Harrison, 145-408. 


4516. Fees allowed counsel assigned to defend in capital case. Whenever an 
attorney is appointed by the judge to defend a person charged with a capital 
erime, he shall receive such fee for performing this service as the judge may 
allow, not to exceed twenty-five dollars; but the judge shall not allow any fee 
until he is satisfied that the defendant charged with the capital crime is not 
able to employ counsel. The fees so allowed by the judge shall be paid by the 
eounty in which the indictment was found. 

Oi Cm ie 


4517. Imprisonment to be in county jail. No person shall be imprisoned by any 
judge, court, justice of the peace, or other peace officer except in the common 
jail of the county, unless otherwise provided by law: Provided, that whenever 
the sheriff of any county shall be imprisoned, he may be imprisoned in the jail 
of any adjoining county. 

Rey., s. 3151; Code, s. 1174; R. C., ce. 35, s. 6; 1797, c. 474, s. 3; 1879, c. 12. 

See State v. Norwood, 93-578. 


4518. Post-mortem examinations directed. In all cases of homicide, any officer 
prosecuting for the state may, at any time, direct a post-mortem examination of 
the deceased to be made by one or more physicians to be summoned for the pur- 
pose; and the physicians shall be paid a reasonable compensation for such exami- 
nation, the amount to be determined by the court and taxed in the costs, and if 
not collected out of the defendant the same shall be paid by the county. 

Rey., s. 3152; Code, s. 1214; R. C., c. 35, s. 49. 

How county required to pay expense of examination: Withers v. Comrs., 163-341. 


4519. Stolen property returned to owner. Upon the conviction of any felon for 
robbing or stealing any money, goods, chattels, or other estate of any description 
whatever, the person from whom such goods, money, chattels or other estate 
were robbed or stolen shall be entitled to restitution thereof; and the court may 
award restitution of the articles so robbed or stolen, and make all such orders 
and issue such writs of restitution or otherwise as may be necessary for that 
purpose. 

Rev., s. 3153; Code, s. 1201; R. C., c. 35, s. 34; 21 Hen. VIII, ec. 11. 


4520. Magistrate may associate another with him. Any magistrate, to whom 
any complaint may be made, or before whom any prisoner may be brought, as 
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by law provided, may associate with himself any other magistrate of the same 
county ; and the powers and duties herein mentioned may be executed by the two 
magistrates so associated. 

Rey., s. 3154; Code, s. 1159; 1868-9, c. 178, subc. 3, s. 28. 

Constitutional: State v. Flowers, 109-841. 


4521. Speedy trial or discharge on commitment for felony. When any person 
who has been committed for treason or felony, plainly and specially expressed 
in the warrant of commitment, upon his prayer in open court to be brought to 
his trial, shall not be indicted some time in the next term of the superior or 
criminal court ensuing such commitment, the judge of the court, upon notice in 
open court on the last day of the term, shall set at liberty such prisoner upon 
bail, unless it appear upon oath that the witnesses for the state could not be 
produced at the same term; and if such prisoner, upon his prayer as aforesaid, 
shall not be indicted and tried at the second term of the court, he shall be dis- 
charged from his imprisonment: Provided, the judge presiding may, in his 
diseretion, refuse to discharge such person if the time between the first and sec- 
ond terms of the court be less than four months. 

Rey., s. 3155; Code, s. 1658; 1868-9, c. 116, s. 33; 1918, c. 2: 


The requirements of this section are peremptory, but no appeal lies from the refusal of the 
court to grant a discharge, the remedy being by certiorari: State v. Webb, 155-426. 
See State v. Herndon, 107-938. : 


ART. 2. WARRANTS 


4522. Who may issue warrant. The following persons respectively have power 
to issue process for the apprehension of persons charged with any offense, and to 
execute the powers and duties conferred in this chapter, namely: The chief 
justice and the associate justices of the supreme court, the judges of the superior 
court, judges of criminal courts, presiding officers of inferior courts, justices of 
the peace, mayors of cities, or other chief officers of incorporated towns. 

Rev., s. 8156; Code, s. 1132; 1868-9, c. 178, sube. 3, s. 1. 

Mayor pro tem, may issue process: State v. Thomas, 141-791. Pubic-local laws 1913, 
c. 569, s. 9, authorizes the judge of recorder’s court or chief of police to issue process: State v. 
Turner, 170-701. 

Justice of the peace may issue process to another county than his own, which must be 


endorsed by a justice of the second county: State v. James, 80-372; see section 4526. 
Section referred to in State v. Joyner, 127-543; State v. Jones, 100-438. 


4523. Complainant examined on oath. Whenever complaint is made to any 
such magistrate that a criminal offense has been committed within this state, or 
without this state and within the United States, and that a person charged there- 
with is in this state, it shall be the duty of such magistrate to examine on oath 
the complainant and any witnesses who may be produced by him. 

Rey., s. 3157; Code, s. 1183 ; 1868-9, c. 178, sube. 3, s. 2. 


Complaint when crime committed in another state: State v. James, 80-370. 

No written complaint or affidavit is required: State v. Bryson, 84-780; State v. Peters, 
107-879. Before warrant issues, complaint must be made on oath: Merrimon y. Comrs., 106- 
369—and must show offense, State v. Moore, 136-581—need not be signed, State v. Ransome, 
2-1. 

Warrant need not state that it was issued on a sworn complaint: State v. Price, 111-703. 
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4524. Warrant issued; contents. If it shall appear from such examination 
that any criminal offense has been committed, the magistrate shall issue a proper 
warrant under his hand, with or without seal, reciting the accusation, and com- 
manding the officer to whom it is directed forthwith to take the person accused 
of having committed the offense, and bring him before a magistrate, to be dealt 
with according to law. A justice of the peace or a chief officer of a city or 
town shall direct his warrant to the sheriff or other lawful officer of his county. 

Rey., s. 3158; Code, s. 11384; 1901, c. 668; 1868-9, c. 178, sube. 3, s. 3. 

Special provision as to justice’s warrant in Pender county, P. L. 1917, c. 333. 

FORM AND CONTENTS OF WARRANTS. Necessity for seal: Lineberger v. Tidwell, 
104-512. Warrant need not recite that the complaint was on oath: State v. Price, 111-70; 
Merrimon v. Comrs., 106-371. Description need not be as exact as indictment: State v. Jones, 
88-671. Must recite accusation: State v. Jones, 88-671. Rule as to stating the offense when 
the statute contains an exception or proviso: State v. Moore, 166-284. Verbal orders of no 
effect: State v. Jones, 78-455. No written complaint or affidavit necessary: State v. Bryson, 
84-780; State v. Peters, 107-879. 

On a motion to quash or in arrest of judgment the warrant is to be considered in connection 
with the affidavit: State v. Hinton, 158-625; State v. Yellowday, 152-793; State v. Davis, 
111-729; State v. Winslow, 95-649. 

Warrant may be amended, when: State v. Vaughan, 91-532; State v. Crook, 91-536; State 
v. Sykes, 104-694; State v. Taylor, 118-1262; State v. Norman, 110-484—in superior court, 
State v. Telfair, 130-645; State v. Cauble, 70-62. Power of superior court to amend warrant: 
State v. Lee, 164-533; State v. Poythress, 174-809. 

Defective process is waived by appearing and submitting to, the jurisdiction of the court: 
State v. Cale, 150-805. ‘ 

Warrant sufficient in form to protect the officer: State v. Gupton, 166-257. 


4525. Where warrant may be executed. Warrants issued by any justice of 
the supreme court, or by any judge of the superior court, or of a criminal court, 
may be executed in any part of this state; warrants issued by a justice of the 
peace, or by the chief officer of any city or incorporated town, may be executed 
in any part of the county of such justice, or in which such city or town is sit- 
uated, and on any river, bay or sound forming the boundary between that and 
some other county, and not elsewhere, unless indorsed as prescribed in the section 
following. 

Rev., s. 3159; Code, s. 1135; 1868-9, c. 178, sube. 3, s. 4. 


4526. Warrant indorsed and served in another county. If the person against 
whom any warrant is issued by a justice of the peace or chief officer of a city or 
town shall escape, or be in any other county out of the jurisdiction of such jus- 
tice or chief officer, it shall be the duty of any justice of the peace, or any other 
magistrate within the county where such offender shall be, or shall be suspected 
to be, upon proof of the handwriting of the magistrate or chief officer issuing 
the warrant, to indorse his name on the same, and thereupon the person, or 
officer to whom the warrant was directed, may arrest the offender in that county: 
Provided, that an officer to whom a warrant charging the commission of a felony 
is directed, who is in the actual pursuit of a person known to him to be the one 
charged with the felony, may continue the pursuit without such indorsement. 
The justice of the peace or a chief officer of a city or town shall direct his war- 
rant to the sheriff or other lawful officer of his county, and such warrant when 
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so indorsed as herein prescribed shall authorize and compel the sheriff or other 
officer of any county in the state, in which such indorsement is made, to execute 
the same. 

Rey., s. 3160; Code, s. 1136; 1917, c. 30; 1901, c. 668; 1868-9, c. 178, sube. 3, s. 5. 


For indorsement, see State v. James, 80-370. Restricted to criminal cases: Fisher v. Bul- 
lard, 109-574. 


4527. Magistrate not liable for indorsing warrant. No magistrate shall be 
liable to any indictment, action for trespass or other action for having indorsed 
any warrant pursuant to the provisions of the last section, although it should 
afterward appear that such warrant was illegally or improperly issued. 

Rev., s. 3161; Code, s. 1187; 1868-9, c. 178, sube. 3, s. 6. 

Exemption extends to all who aid in execution: State v. James, 80-370. 


4528. Before what magistrate a warrant returned. Persons arrested under 
any warrant issued for any offense, where no provision is otherwise made, shall 
be brought before the magistrate who issued the warrant; or, if he be absent, 
or from any cause unable to try the case, before the nearest magistrate in the 
same county; and the warrant by virtue of which the arrest shall have been 
made, with a proper return indorsed thereon and signed by the officer or person 
making the arrest, shall be delivered to such magistrate. 

Rey., s. 3162; Code, s. 1148; 1868-9, c. 178, sube. 3, s. 12. 

See generally: State v. James, 78-455. Returnable before mayor pro. tem., when: State v. 


Thomas, 141-791. Magistrate may make warrant returnable before himself or some other 
magistrate: State v. Lord, 145-479—or before a recorder who has jurisdiction, Ibid. 


Art. 3. Srarcu WARRANTS 


4529. In what cases issued, and where executed. If any credible witness shall 
prove, upon oath, before any justice of the peace, or mayor of any city, or chief 
magistrate of any incorporated town, that there is a reasonable cause to suspect 
that any person has in his possession, or on his premises, any property stolen, 
or any false or counterfeit coin resembling, or apparently intended to resemble, 
or pass for, any current coin of the United States, or of any other state, prov- 
ince or country, or any instrument, tool or engine whatsoever, adapted or 
intended for the counterfeiting of any such coin; or any false and counterfeit 
notes, bills or bonds of the United States, or of the state of North Carolina, or 
of any other state or country, or of any county, city or incorporated town; or 
any instrument, tool or engine whatsoever, adapted or intended for the counter- 
feiting of such note, bill or bond, it shall be lawful for such justice, mayor or 
chief magistrate of any incorporated town to grant a warrant, to be executed 
within the limits of his county or of the county in which such city or incorporated 
town is situated, to any proper officer, authorizing him to search for such prop- 
erty, and to seize the same, and to arrest the person having in possession or on 
whose premises may be found such stolen property, counterfeit coin, counterfeit 
notes, bills or bonds, or the instruments, tools or engines for making the same, 
and to bring them before any magistrate of competent jurisdiction, to be dealt 
with according to law. 

Rev., s. 3163; Code, s. 1171; 1868-9, c. 178, sube. 3, s. 38. 

Right to issue at common law: State v. McDonald, 14-468. 
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4530. Nature of warrant and procedure thereon. Such search warrant shall 
describe the article to be searched for with reasonable certainty, and by whom 
the complaint is made, and in whose possession the article to be searched for is 
supposed to be; it shall be made returnable as other criminal process is by law 
required to be, and the proceedings thereupon shall be as required in other cases 
of criminal complaint. 

Rey., s. 3164; Code, s. 1172; 1868-9, c. 178, sube. 3, s. 39. 

Search warrant for seaman, see section 4473. 


Art. 4. Pract WarRANTS 


4531. Officers authorized to issue peace warrants. The following magistrates 
have power to cause to be kept all the laws made for the preservation of the 
public peace, and in execution of that power to require persons to give security 
to keep the peace, in the manner provided in this chapter, namely: The chief 
justice and associate justices of the supreme court, the judges of the superior 
courts, and of any special courts which may hereafter be created, the justices 
of the peace, the mayors or other chief officers of all cities and towns. 

Rey., s. 8165; Code, s. 1216; 1868-9, c. 178, sube. 2, s. 1. 

Peace warrant is a criminal action and is within the exclusive original jurisdiction of a 
justice of the peace: State v. Oates, 88-668; State v. Locust, 63-574. Peace warrant must 
show facts from which fear is well founded: State v. Cooley, 78-538. Error for justice of 


the peace to bind over to the superior court applicant for a peace warrant: State v. Arthur, 
75-1389. 


See generally: State v. Arthur, 75-139; State v. Sneed, 84-816. 


4532. Complaint and examination. Whenever complaint is made in writing, 
and upon oath, to any such magistrate that any person has threatened to commit 
any offense against the person or property of another, it shall be the duty of such 
magistrate to examine such complainant and any witnesses who may be produced 
on oath, to reduce such examination to writing, and to cause the same to be sub- 
scribed by the parties so examined. 

Rev., s. 3166; Code, s. 1217; 1868-9, c. 178, sube. 2, s. 2. 


Where no threat alleged, nor fact nor circumstance from which court can determine whether 
there is fear of prosecutor, quashed: State v. Cooley, 78-538; State v. Goram, 83-664. 


_ 4533. Warrant issued. If it shall appear from such examination that there is 
just reason to fear the commission of any such offense by the person complained 
of, it shall be the duty of the magistrate to issue a warrant under his hand, with 
or without a seal, reciting the complaint, and commanding the officer to whom it 
is directed forthwith to apprehend the person so complained of, and bring him 
before such magistrate or some other magistrate authorized to issue such warrant. 

Rev., s. 3167; Code, s. 1218; 1868-9, c. 178, sube. 2, s. 3. 
See generally: State v. Cooley, 78-538; State v. Arthur, 75-139; State v. Goram, 83-664. 


4534. To whom warrant directed. The warrant shall be directed to the sheriff, 
coroner or any constable, each of whom shall have power to execute the same 
within his county; and if no sheriff, coroner or constable can conveniently be 
found, the warrant may be directed to any person whatever, who shall have 
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power to execute the same within the county in which it is issued. No justice 
of the peace, or mayor, or other chief officer of any city or town shall direct his 
warrant to any officer outside the county of said justice or chief officer. 

Reyv., s. 3169; Code, s. 1219; 1868-9, c. 178, subc. 2, s. 4. 


When directed to private person: State v. Campbell, 107-948; McKee v. Angel, 90-60. 
See generally: State v. Campbell, 107-948. 


4535. Defendant recognized to keep the peace. Whenever any person com- 
plained of on a peace warrant is brought before a justice of the peace, such per- 
son may be required to enter into a recognizance, payable to the state of North 
Carolina, in such sum, not exceeding one thousand dollars, as such justice shall 
direct, with one or more sufficient sureties, to appear before some justice of the 
peace within a period not exceeding six months, and not depart the court without 
leave, and in the meanwhile to keep the peace and be of good behavior towards 
all the people of the state, and particularly towards the person requiring such 
security. 

Reyv., s. 3170; Code, ss. 894, 1220; 1879, c. 92, s. 9. 


Gives to justices of the peace exclusive original jurisdiction of peace warrants and proceed- 
ings thereunder: State v. Oates, 88-668. 


4536. Defendant discharged, or new recognizance required. If the complain- 
ant does not appear, the party recognized shall be discharged, unless good cause 
be shown to the contrary. If the respective parties appear, the court shall hear 
their allegations and proofs, and may either discharge the recognizance taken 
or they may require a new recognizance, as the circumstances of the case may 
require, for such time as may appear necessary, not exceeding one year. 

Reyv., Ss. 8171; Code, s. 1226; 1868-9, c. 178, sube. 2, s. 12. 


4537. Defendant imprisoned for want of security. If such recognizance is 
given, the party complained of shall be discharged; if such person fails to find 
such security, it shall be the duty of the magistrate to commit him to prison until 
he shall find the same, specifying in the mittimus the cause of commitment and 
the sum in which such security was required. 

Rev., s. 3172; Code, s. 1221; 1868-9, c. 178, sube. 2, s. 6. 

Prisoner hereunder may be worked on the roads: State v. Yandle, 119-874. 


4538. How discharged from imprisonment. Any person committed for not 
finding sureties of the peace as above provided, may be discharged by any magis- 
trate upon giving such security as was originally required of such person, or by 
a justice of the supreme court, or judge of the superior or criminal court, by 
giving such other security as may seem sufficient. 

Rev., s. 8174; Code, s. 1222; 1868-9, c. 178, sube. 2, s. 7. 


4539. Defendant may appeal. In all proceedings on peace warrants the defend- 
ant may appeal from the decision of the justice of the peace to the superior court 
by giving the bond required by the justice of the peace to keep the peace, in addi- 
tion to the appeal bond, when the case shall be heard by the judge holding the 
court in the county. 

Rey., 8s. 3173; 1901, c. 66. 

This section renders obsolete State v. Walker, 94-857; State v. Lyon, 93-575; State v. 


Gregory, 118-1199. 
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4540. Breach of peace in presence of court. Every person who, in the pres- 
ence of any magistrate specified in the first section of this article, or in the 
presence of any court of record, shall make any affray, or threaten to kill or 
beat another, or to commit any offense against his person or property; and all 
persons who, in the presence of such magistrate or court, shall contend with hot 
and angry words, may be ordered by such magistrate or court, without any 
other proof, to give such security as above specified, and in case of failure so to 
do, may be committed as above provided. 

Rey., s. 3168; Code, s. 1224; 1868-9, c. 178, sube. 2, s. 9. 


4541. Recognizance returned to superior court. Every recognizance taken pur- 
suant to the provisions of this article shall be transmitted by the magistrate 
taking the same to the next term of the superior court for the county in which 
the offense is charged to have been committed. 

Rey., s. 3175; Code, s. 1223; 1868-9, c. 178, sube. 2, s. 8. 


Art. 5. ARREST 


4542. Persons present may arrest for breach of peace. Every person present at 
any riot, rout, affray or other breach of the peace, shall endeavor to suppress 
and prevent the same, and, if necessary for that purpose, shall arrest the 
offenders. 

Rey., s. 3176; Code, s. 1124; 1868-9, c. 178, subc. 1, s. 1. 

Duty of private person to arrest when the act was done in his presence: Neal v. Joyner, 
89-289; State v. Campbell, 107-953. 


See generally: Merrimon y. Comrs., 106-371; State v. Campbell, 107-948;. State v. Stancill, 
128-606; State v. Belk, 76-10; Sossamon vy. Cruse, 133-470; State v. MeAfee, 107-812. 


4543. Arrest for felony, without warrant. Every person in whose presence 
a felony has been committed may arrest the person whom he knows or has rea- 
sonable ground to believe to be guilty of such offense, and it shall be the duty 
of every sheriff, coroner, constable or officer of police, upon information, to assist 
in such arrest. 

Rev., s. 83177; Code, s. 1129; 1868-9, ec. 178, sube. 1, s. 6. 

Felony must be committed in presence of party making the arrest: Martin v. Houck, 141-317. 

Party making arrest must make known his purpose, else he will be guilty of a trespass: 
State v. Bryant, 65-327. 


See generally: Neal v. Joyner, 89-287; State v. Bryant, 65-327; State v. Stancill, 128-606 
(see dissenting opinion of Cook, J.); State v. MeNinch, 90-695; Martin v. Houck, 141-317. 


4544. When officer may arrest without warrant. Every sheriff, coroner, con- 
stable, officer of police, or other officer, entrusted with the care and preservation 
of the public peace, who shall know or have reasonable ground to believe that 
any felony has been committed, or that any dangerous wound has been given, 
and shall have reasonable ground to believe that any particular person is guilty, 
and shall apprehend that such person may escape if not immediately arrested, 
shall arrest him without warrant, and may summon all bystanders to aid in such 
arrest. 

Rev., s. 3178; Code, s. 1126; 1868-9, c. 178, sube. 1, s. 3. 

When an officer may arrest without warrant: Hobbs v. Washington, 168-293; State v. 
Rogers, 166-388. Right of officer to arrest convict without warrant: State v. Finch, 177-599. 
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Superintendent of convict gang not such an officer as is contemplated by section: State v. 
Stancill, 128-606. Police officer’s right to arrest without a warrant confined to limits of town: 
Martin y. Houck, 141-317; Sossamon v. Cruse, 133-470; State v. Sigman, 106-728. 

Jury judges of the reasonableness of the grounds for arrest, but not of the force necessary: 
State v. MeNinch, 90-695. 

See generally: State v. Beal, 170-764; State v. Belk, 76-10; Neal v. Joyner, 89-287; State 
vy. McNinch, 90-695; Merrimon vy. Comrs., 106-371; Martin v. Houck, 141-317. 

For further annotations, see under sections 2639, 2642. 

For power of officer to arrest in Kannapolis, see 1909, c. 46. 


4545. House broken open to prevent felony. All persons are authorized to 
break open and enter a house to prevent a felony about to be committed therein. 
Rev., s. 3179; Code, s. 1127; 1868-9, c. 178, sube. 1, s. 4. 


4546. When officer may break and enter houses. If a felony or other infamous 
erime has been committed, or a dangerous wound has been given and there is 
reasonable ground to believe that the guilty person is concealed in a house, it 
shall be lawful for any sheriff, coroner, constable, or police officer, admittance 
having been demanded and denied, to break open the door and enter the house 
and arrest the person against whom there shall be such ground of belief. 

Reyv., 8s. 8180; Code, s. 1128; 1868-9, c. 178, sube. 1, s. 5. 


4547. Persons summoned to assist in arrest. Every person summoned by a 
judge, justice, mayor, intendant, chief officer of any incorporated town, sheriff, 
coroner or constable, to aid in suppressing any riot, rout, unlawful assembly, 
affray or other breach of the peace, or to arrest the persons engaged in the com- 
mission of such offenses, or to prevent the commission of any felony or larceny 
which may be threatened or begun, shall do so. 

Rey., s. 3181; Code, s. 1125; 1868-9, c. 178, sube. 1, s. 2. 

See section 4379, as to punishment for failure to assist. This section does not authorize 
justice of the peace, after an affray is over, to summon persons to arrest the participants with- 
out a warrant: State v. Campbell, 107-948. It is the duty of those summoned to aid the officer, 
and the protection extended to the officer extends to them: State v. McMahan, 103-379. 


See generally: State v. Stancill, 128-606 (see dissenting opinion of Cook, J.) ; Merrimon v. 
Comrs., 106-369. 


4548. Procedure on arrest without warrant. Every person arrested without 
warrant shall be either immediately taken before some magistrate having juris- 
diction to issue a warrant in the case, or else committed to the county prison, 
and, as soon as may be, taken before such magistrate, who, on proper proof, 
shall issue a warrant and thereon proceed to act as may be required by law. 

Reyv., s. 3182; Code, s. 1130; 1868-9, c. 178, sube. 1, s. 7. 


See generally: Braddy v. Hodges, 99-319; Martin v. Houck, 141-317; Merrimon vy. Comrs., 
106-369; State v. Moore, 136-582. Section cited in Hobbs v. Washington, 168-293. 


Art. 6. Fuarrives From Justice 


4549. Outlawry for felony. In all cases where any two justices of the peace, 
or any judge of the supreme, superior, or criminal courts shall, on written affi- 
davit, filed and retained by such justice or judge, receive information that a 
felony has been committed by any person, and that such person flees from justice, 
conceals himself and evades arrest and service of the usual. process of the law, 
the Judge, or the two justices, being justices of the county wherein such person 
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is supposed to lurk or conceal himself, are hereby empowered and required to 
issue proclamation against him reciting his name, if known, and thereby requir- 
ing him forthwith to surrender himself; and also, when issued by any judge, 
empowering and requiring the sheriff of any county in the state in which such 
fugitive shall be, and when issued by two justices, empowering and requiring 
the sheriff of the county of the justices, to take such power with him as he shall 
think fit and necessary for the going in search and pursuit of, and effectually 
apprehending, such fugitive from justice, which proclamation shall be published 
at the door of the courthouse of any county in which such fugitive is supposed to 
lurk or conceal himself, and at such other places as the judge or justices shall 
direct; and if any person against whom proclamation has been thus issued, 
continue to stay out, lurk and conceal himself, and do not immediately surrender 
himself, any citizen of the state may capture, arrest and bring him to justice, 
and in ease of flight or resistance by him, after being called on and warned to 
surrender, may slay him without accusation or impeachment of any crime. 

Rey., s. 8183; Code, s. 1131; 1868-9, c. 178, sube. 1, s. 8; 1866, c. 62. 

Even ‘‘outlaws’’ are entitled to be ‘‘called upon and warned to surrender’’ before they are 
allowed to be slain: State v. Stancill, 128-606 (see dissenting opinion, Cook, J.). Fugitive 
from justice defined: State v. Hall, 115-811. 

See generally: State v. Stancill, 128-606; Wilson v. R. R., 142-343 (concurring opinion of 


Walker, J.). 
See chapter Extradition in Appendix to Consolidated Statutes. 


4550. Fugitives from another state arrested. Any justice of the supreme court, 
or any judge of the superior court or of any criminal court, or any justice of the 
peace, or mayor of any city, or chief magistrate of any incorporated town, on 
satisfactory information laid before him that any fugitive or other person in the 
state has committed, out of the state and within the United States, any offense 
which, by law of the state in which the offense was committed, is punishable 
either capitally or by imprisonment for one year or upwards in any state prison, 
has full power and authority, and is hereby required, to issue a warrant for such 
fugitive or other person and commit him to any jail within the state for the 
space of six months, unless sooner demanded by the public authorities of the 
state wherein the offense may have been committed, pursuant to the act of con- 
gress in that case made and provided. If no demand be made within that time 
the fugitive or other person shall be liberated, unless sufficient cause be shown to 
the contrary. 

Rey., s. 3184; Code, s. 1165; 1895, c. 103; 1868-9, c. 178, sube. 3, s. 34. 


Warrant must issue before arrest can be lawfully made: State v. Shelton, 79-605. 

Departure from jurisdiction, after the commission of an act in furtherance of a crime sub- 
sequently consummated, is a flight from justice: In re Sultan, 115-57. 

See generally: In re Hughes, 61-57; In re Patterson, 99-407; State v. Glover, 112-896; In 
re Sultan, 115-57; State v. Hall, 115-811 cured by section 4604. 

For forms for extradition papers, see chapter Extradition in Appendix to Consolidated 
Statutes. 


4551. Record kept, and copy sent to governor. HEvery magistrate committing 
any person under the preceding section shall keep a record of the whole pro- 
ceedings before him, and immediately transmit a copy thereof to the governor 
for such action as he may deem fit therein under. the law. 

Rey., s. 8185; Code, s. 1166; 1868-9, c. 178, sube. 3, s. 35. 
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4552. Duty of governor. The governor shall immediately inform the governor 
of the state or territory in which the crime is alleged to have been committed, 
or the president of the United States, if it be alleged to have been committed 
within the District of Columbia, of the proceedings had in such ease. 

Rey., 8. 3186; Code, s. 1167; 1868-9, c. 178, sube. 3, s. 36. 


4553. Person surrendered on order of governor. Every sheriff or jailer in 
whose custody any person so committed shall be, upon the order of the governor, 
shall surrender him to the person named in such order. 

Rey., s. 3187; Code, s. 1168; 1868-9, ce. 178, sube. 3, s. 37. 


4554. Governor may employ agents, and offer rewards. The governor, on 
information made to him of any person, whether the name of such person be 
known or unknown, having committed a felony or other infamous crime within 
the state, and of having fled out of the jurisdiction thereof, or who conceals 
himself within the state to avoid arrest, or who, having been convicted, has 
escaped and cannot otherwise be apprehended, may either employ a special 
agent, with a sufficient escort, to pursue and apprehend such fugitive, or issue 
his proclamation, and therein offer a reward, not exceeding four hundred dollars, 
according to the nature of the case, as in his opinion may be sufficient for the 
purpose, to be paid to him who shall apprehend and deliver the fugitive to such 
person and at such place as in the proclamation shall be directed; and he may 
from time to time issue his warrants on the state treasurer for sufficient sums of 
money for such purpose. 

Rey., s. 3188; Code, s. 1169; 1891, c. 421; R. C., ce. 35, s. 4; 1800, c. 561; 1866, c, 28; 
1868-9, ec. 52; 1870-1, c. 15; 1871-2, ec. 29. 

See generally: Burton v. Furman, 115-171. 


4555. Officer entitled to reward. Any sheriff or other officer who shall make 
an arrest of any person charged with crime for whose apprehension a reward 
has been offered, is entitled to such reward, and may sue for and recover the same 
in any court in this state having jurisdiction: Provided, that no reward shall be 
paid to any sheriff or other officer for any arrest made for a crime committed 
within the county of such sheriff or officer making such arrest: Provided fur- 
ther, that the foregoing proviso shall not apply to Wake county; and that in 
Wake county, upon conviction of convict of an escape, the reward paid to the 
sheriff or other officer for the apprehension of such escaped convict shall be 
taxed against such convict in the bill of costs. 

1913) e132 210i eNS: 

This changes the rule stated in Malpass v. Governor, 70-130. 


4556. Expenses paid, in bringing fugitive from another state. In all cases 
where the governor of the state has made a requisition on the governor of another 
state for any fugitive from justice and has sent an agent to receive such fugitive, 
it shall be lawful for the governor to issue a warrant on the state treasurer for 
the amount of money necessary to pay the expenses of the agent and other costs 
in the arresting of the fugitive from justice, to be paid by the treasurer of the 
state. : 

Rey., s. 3189; Code, s. 1170; 1870-1, c. 82. 

See generally: Burton v. Furman, 115-171. 
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Art. 7. Pretiminary EXAMINATION 


4557. Waiver of examination. If any person arrested desires to waive examina- 
‘tion and give bail, it is the duty of the officer making the arrest to take him 
before any magistrate of the county in which the offense is charged to have been 
committed, or before any judge of the supreme or superior court. 

Reyv., s. 3190; Code, ss. 1138, 1189; 1868-9, c. 178, sube. 3, -ss. 7, 8. 

For bail, see section 4477. 


4558. Procedure, when justice has not final jurisdiction. In all cases where 
a justice of the peace has not final jurisdiction of the offense, he shall desist from 
any final determination of the action or complaint, and proceed as hereinafter 
provided. 

Rev., s. 3191; Code, s. 896; 1868-9, c. 178, sube. 4, s. 7; 1879, ec. 302, s. 2. 


Justice of the peace has no jurisdiction after he binds prisoner over to court: State v. 
Lucas, 139-569. For criminal jurisdiction of justices of the peace, see section 1481. 


4559. Duty of examining magistrate. The magistrate before whom any such 
person shall be brought shall proceed, as soon as may be, to examine the com- 
plainant and the witnesses produced in support of the prosecution on oath, in 
the presence of the prisoner, in regard to the offense charged, and in regard to 
any other matters connected with such charge which such magistrate may deem 
pertinent. The defendant shall be allowed a reasonable time before the hearing 
begins in which to send for and advise with counsel. 

Rey., s. 8192; Code, ss. 1144, 1145; 1868-9, c. 178, sube. 3, s. 138. 

Examination taken hereunder may be used before the grand or petit jury when the witness 
is dead: State v. Valentine, 29-225; State v. King, 86-603; State v. Bridgers, 87-562; see sec- 
tion 4572. 

Admissions of prosecuting witness are admissible against him on another trial for the same 
or any other offense: State v. Simpson, 133-676. Prisoner entitled to counsel: State v. Mat- 
thews, 66-106. 

See generally: State v. James, 78-455; State v. Bridgers, 87-562; State v. Conrad, 95-666; 
State v. Ellis, 97-447; State v. Jones, 100-438; State v. Staton, 114-813; State v. Hawkins, 
115-715; State v. Moore, 136-581. 


4560. Testimony reduced to writing; right to counsel. The evidence given by 
the several witnesses examined shall be reduced to writing by the magistrate, or 
under his direction, and shall be signed by the witnesses respectively. If desired 
by the person arrested, his counsel shall be present during the examination 
of the complainant and the witnesses on the part of the prosecution, and dur- 
ing the examination of the prisoner; and the prisoner or his counsel shall be 
allowed to cross-examine the complainant and the witnesses for the prosecution. 

Rev., s. 3198; Code, ss. 1146, 1150; 1868-9, c. 178,.sube. 3, ss. 14, 19. 


Justice of the peace required to take down only the substance of what witness says: State 
v. Bridgers, 87-562. Notes of evidence made by the committing magistrate are not conclusive 
as to the testimony of a witness: State v. Hooper, 151-646. 

Magistrate can testify as to what witness swore before him, although such testimony was 
reduced to writing: State v. Adair, 66-298; State v. Jordan, 110-491. Testimony taken here- 
under cannot be used as evidence in chief, but only to refresh memory or contradict statement 
made by witness: State v. MeLeod, 8-344; State v. Adair, 66-278; State v. Jordan, 110-491— 
unless witness is dead: State v. Valentine, 29-225; State v. King, 86-603; State v. Bridgers, 
87-562—too ill to be present, or insane, or removed from the state at instigation of defendant; 
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and proof that he did not respond to summons is not sufficient, State v. King, 86-603; see 
section 4572. 

Admissions or confessions made under oath by prisoner before committing magistrate inad- 
missible: State v. Parker, 132-1014. Prisoner entitled to benefit of counsel: State v. Mat- 
thews, 66-106. 

See generally: State v. Conrad, 95-666; State v. Staton, 114-815. 


4561. Prisoner examined; advised of rights. The magistrate shall then proceed 
to examine the prisoner in relation to the offense charged. Such examination shall 
not be on oath; and before it is commenced, the prisoner shall be informed by the 
magistrate of the charge made against him, and that he is at liberty to refuse 
to answer any question that may be put to him, and that his refusal to answer 
shall not be used to his prejudice in any stage of the proceedings. 

Rey., s. 3194; Code, ss. 1145, 1146; 1868-9, c. 178, subc. 3, ss. 14, 15. 

Prisoner must have a full and perfect knowledge of his rights, but the caution need not be 
in the exact words of the statute: State v. King, 162-580; State v. Rorie, 74-148; State v. 
Rogers, 112-875; State v. DeGraff, 113-688. 

Such caution need only be given when the prisoner is examined before a magistrate: State 
v. Howard, 92-776—and the examination must have begun, State v. Conrad, 95-666. Caution 
comes too late to make confession admissible, when a question is asked before such caution is 
given: State v. Matthews, 66-106. 

Any admission or confession made by the prisoner while under oath before a committing 
magistrate, whether reduced to writing or not, or made in the presence of witnesses, should 
not be used in evidence: State v. Parker, 132-1014. 

When prisoner takes the stand as a witness in his own behalf and is sworn, this section does 
not apply: State v. Ellis, 97-447; State v. Hawkins, 115-712; State v. Simpson, 133-676. 
Right of prisoner to testify in his own behalf, see sections 1799, 1802. 

See generally: State v. Vaughan, 156-615; State v. Moore, 136-581; State v. Parker, 132- 
1014; State v. Hawkins, 115-712; State v. Ellis, 97-447; State v. Howard, 92-772; State v. 
Pressley, 90-730; State v. Spier, 86-600; State v. Needham, 78-474; State v. Matthews, 66-106. 


4562. Exclusion of witnesses at examination. The witnesses produced on the 
part either of the prisoner or of the prosecution shall not be present at the 
examination of the prisoner; and while any witness is under examination the 
magistrate may exclude from the place in which such examination is had all 
_ witnesses who have not been examined, and may cause the witnesses to be kept 
separate and prevented from conversing with each other until they shall have 
been examined. 

Rey., s. 3195; Code, s. 1149; 1868-9, c. 178, sube. 3, s. 18. 


For excluding bystanders in trials for rape, see section 4636. 

Sequestration of witnesses in trials generally is within the discretion of the court, and upon 
violation of the order the court may refuse to allow the witness to testify: State v. Davis, 
175-723; Lee v. Thornton, 174-288; State v. Lowry, 170-730; State v. Hodge, 142-676. 

‘“Witnesses should not be present at examination of prisoner’’ quoted and discussed: State 
v. Parker, 132-1014; State v. Moore, 136-581. 


4563. Answers in writing, read to prisoner, signed by magistrate. The answer 
of the prisoner to the several interrogatories shall be reduced to writing by the 
magistrate, or under his direction. They shall be read to the prisoner, who may 
correct or add to them; and when made conformable to what he declares is the 
truth, shall be certified and signed by the magistrate. 

Rev., s. 3196; Code, s. 1147; 1868-9, ec. 178, sube. 3, s. 16. 

The magistrate is not required to put down the very words of the witness, but an accurate 
substance of the testimony is sufficient: State v. Bridgers, 87-562. 
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The section does not require that the examination shall be certified under the private or 
official seal of the committing magistrate: State v. Pressley, 90-730. 

See generally: State v. Parker, 132-1014. 

Section merely referred to in State v. Suggs, 90-530. 


4564. Witnesses for defendant examined. After the examination of the pris- 
oner is complete, his witnesses, if he have any, shall be sworn and examined, 
and he may have the assistance of counsel in such examination. 

Rey., s. 3197; Code, s. 1148; 1868-9, c. 178, sube. 3, s. 17. 

See generally: State v. Parker, 132-1014. 


4565. Examination of prisoner not required in misdemeanors. Nothing con- 
tained in the preceding sections shall be construed to require any magistrate, 
before whom a prisoner charged with a misdemeanor shall be brought, to take 
the examination of such prisoner, except where such magistrate shall deem it 
material so to do, or where such examination shall be required by the prisoner. 

Rey., s. 3198; Code, s. 1153; 1868-9, c. 178, sube. 3, 8. 22. 

Right of prisoner to testify in his own behalf, see sections 1799, 1802. 


4566. When prisoner discharged. If, upon examination of the whole matter, 
it shall appear to the magistrate either that no offense has been committed by 
any person or that there is no probable cause for charging the prisoner there- 
with, he shall discharge such prisoner. 

Rey., 8. 3199; Code, s. 1151; 1868-9, ec. 178, sube. 3, s. 20. 

See State v. Lucas, 139-567. 


4567. When prisoner held to answer charge. If it shall appear that an offense 
has been committed, and that there is probable cause to believe the prisoner to 
be guilty thereof, if the offense be bailable, and the prisoner offer sufficient bail, 
such bail shall be taken and the prisoner discharged; if no bail be offered, or the 
offense be not bailable, the prisoner shall be committed to prison. 

Rey., s. 3202; Code, ss. 1152, 1156; 1868-9, c. 178, sube. 3, ss. 21, 25. 

Section cited and discussion had of bail in capital offenses: State v. Herndon, 107-939 
(dissenting opinion of Merrimon, C. J.). 

After committing or binding prisoner over to superior court, a justice of the peace has no 
further power or jurisdiction: State vy. Lucas, 139-567. 

Section merely cited in Lovick v. R. R., 129-427. 


4568. Witnesses against prisoner recognized. The magistrate shall bind by 
recognizances the prosecutor and all the material witnesses against such prisoner 
to appear and testify at the next term of the court having jurisdiction for the 
county in which the offense is alleged to have been committed. 

Rey., s. 3203; Code, s. 1152; 1868-9, c. 178, sube. 3, s. 21. 


A justice of the peace or magistrate cannot require a witness to give bond for his appear- 
ance before such justice or magistrate: Lovick v. R. R., 129-427. 

After committing or binding the prisoner and witnesses against him over to the superior 
court, a justice of the peace has no further power or jurisdiction: State v. Lucas, 139-567. 


4569, Witnesses required to give security for appearance. Whenever the mag- 
istrate is satisfied by the proof that there is good reason to believe that any such 
witness will not fulfill the conditions of the recognizance unless security be 
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required, he may order the witness to enter into a recognizance with such sureties 
as he shall deem meet for his appearance at such court. 
Rey., s. 3204; Code, s. 1154; 1868-9, c. 178, sube. 3, s. 238. 


A justice of the peace or magistrate cannot require a witness to give bond for his appear- 
ance before such justice or magistrate: Lovick v. R. R., 129-427. 


4570. Investigation in case of lynching. Whenever the solicitor of any judicial 
district ascertains that the crime of lynching has been committed in any county 
in his judicial district, it is his duty to go to such county at the earliest possible 
moment, and at once institute proceedings for the investigation of the crime 
before the coroner of the county, some judge of the superior court, or justice 
of the peace, and for the apprehension of the offender. In the performance of 
this duty he shall cause to be issued subpcenas or other process to compel the 
attendance of witnesses and examine such witnesses on oath as to their knowl- 
edge or information touching the crime being investigated. In all cases where, 
upon preliminary investigation, it appears probable that any person is guilty of 
the crime charged, it shall be the duty of the coroner, judge or justice before 
whom the case is heard to bind such person, with good security, for his appear- 
ance at the next ensuing term of the superior or criminal court of some county 
adjoining the county in which the crime was committed for trial, and in default 
of bail to commit him to the jail of such adjoining county for safe-keeping, and 
all necessary witnesses shall be recognized to appear at such term as witnesses for 
the state. 

Rev., s. 83200; 1893, c. 461, s. 2. 

As to venue, see State v. Lewis, 142-626 (concurring and dissenting opinions). 


4571. Witnesses in lynching not privileged. In all investigations before a 
justice of the peace, coroner, judge, grand jury, or courts and jury, on the trial 
of the cause, as authorized by the preceding section or under existing law, no 
person shall be excused from testifying touching his knowledge or information 
in regard to the offense being investigated, upon the ground that his answer 
might tend to subject him to prosecution, pains or penalties, or that his evidence 
might tend to criminate himself; but no discovery made by such witness upon 
any such examination shall be used against him in any court or in any penal or 
criminal prosecution, and he shall, when so examined as a witness for the state, 
be altogether pardoned of any and all participation in any crime arising under 
the provisions of the preceding section, or under existing law, concerning which 
he is required to testify. 

Rey., ss. 1638, 3201; 1893, c. 461, s. 5. 

For cases on section analogous to this, see section 1800. Force and effect of original act, 
of which section is part, not impaired by fact that same is split up and different sections 
placed under appropriate heads: State v. Lewis, 142-626. 

The part of this statute with reference to pardon of witness is constitutional, and witness is 


pardoned even though his evidence did not tend to criminate himself: State v. Bowman, 145- 
452. Plea of pardon treated as motion to quash, so that state can appeal: Ibid. 


4572. Proceedings certified to court; used as evidence. All examinations and 
recognizances taken pursuant to the provisions of this chapter shall be certified 
by the magistrate taking the same to the court at which the witnesses are bound 
to appear, within twenty days after the taking of such examinations and recog- 
nizances: Provided, that any criminal case tried within twenty days before the 
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sitting of criminal court shall be returned on Saturday before the court con- 
venes. The examinations taken and subscribed as herein prescribed may be 
used as evidence before the grand jury, and on the trial of the accused, provided 
he was present at the taking thereof and had an opportunity to hear the same 
and to cross-examine the deposing witness, if such witness be dead or so ill as 
not to be able to travel, or by procurement or connivance of the defendant has 
removed from the state, or is of unsound mind. 
Reyv., s. 3205; Code, s. 1157; 1913, ce. 24; 1868-9, c. 178, sube. 3, s. 26. 


See section 4560. Section discussed: State v. King, 86-603. Section referred to as sufficient 
taking of evidence: State v. Wilson, 158-599. 

Such examination, to be used as evidence, need not contain the exact words of the witness: 
State v. Bridgers, 87-562. 

That such examination may be used as evidence in chief, it must have been taken in accord- 
ance with the statute: State v. Pierce, 91-610; State v. Jordan, 110-495—and it must be shown 
what has become of the witness: State v. Grady, 83-646; State v. King, 86-603; State v. 
Pierce, 91-610. : 

Section merely cited: State v. Lucas, 139-569. 


4573. Penalty for failing to return. If any magistrate shall refuse or neglect 
to return to the proper court any such examination or recognizance by him taken, 
he may be compelled by rule of court forthwith to return the same, and in case 
of disobedience of such rule, may be proceeded against by attachment as for 
contempt of court as provided by law. 

Rev., 8. 3206; Code, s. 1158; 1868-9, c. 178, sube. 3, s. 27. 


Art. 8. Barn 


4574. Officers authorized to take bail, before imprisonment. Officers before 
whom persons charged with crime, but who have not been committed to prison 
by an authorized magistrate, may be brought, have power to take bail as follows: 

1. Any justice of the supreme court, or a judge of a superior court, in all 
cases. 


See generally: State v. Herndon, 107-939 (dissenting opinion of Merrimon, C. J.). 


2. Any justice of the peace or chief magistrate of any incorporated city or 
town, in all cases of misdemeanor, and in all cases of felony not capital. 

Rey., s. 3209; Code, s. 1160; 1868-9, c. 178, sube. 3, s. 29; 1871-2, c. 37. 

See generally: State v. Herndon, 107-939 (dissenting opinion of Merrimon, O. J.). 


4575. Officers authorized to take bail, after imprisonment. Any justice of the 
supreme court or any judge of a superior court has power to bail persons com- 
mitted to prison charged with crime in all cases; any justice of the peace or chief 
magistrate of any incorporated city or town has the same power in all cases 
where the punishment is not capital. 

Reyv., s. 3210; Code, s. 1161; 1868-9, c. 178, sube. 3, s. 30. 


Section construed: State v. Herndon, 107-934. See, also, State v. Herndon, 107-939 (dis- 
senting opinion of Merrimon, C. J.). Section cited in State v. Lucas, 139-567. 


4576. Recognizance filed with clerk. Whenever any prisoner is bailed by any 
officer under the preceding section, such officer shall immediately cause the recog- 
nizance taken by him to be filed with the clerk of the superior court of the county 
to which the prisoner is recognized, 

Rev., s. 83211; Code, s. 1162; 1868-9, c. 178, subc. 3, s. 31. 
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4577. Bail allowed on preliminary examination. If the offense charged in the 
warrant be not punishable with death, the magistrate may take from the person 
so arrested a recognizance with sufficient sureties for his appearance at the next 
term of the court having jurisdiction, to be held in the county where the offense 
is alleged to have been committed. 

Rev., s. 83207; Code, s. 1139; 1868-9, c. 178, sube. 3, s. 8; 1871-2, ¢. 37, s. 1. 

A recognizance defined: State v. Mills, 19-552; State v. White, 164-408. A recognizance 
in the form of a bond with conditions, signed and sealed by defendant and his sureties, is 
valid: State v. Jones, 100-4388; State v. Houston, 74-549. 

See annotations under section 4582. 


4578. Duty of magistrate granting bail. Any magistrate taking bail shall 
certify on the warrant the fact of his having let the defendant to bail, and shall 
deliver the same, together with the recognizance taken by him, to the officer or 
other person having charge of the prisoner, who shall deliver the same without 
unnecessary delay to the clerk of the court in which the prisoner has been 
recognized to appear. 

Rev., s. 3212; Code, s. 1140; 1868-9, c. 178, sube. 3, s. 9. 


4579. Sheriff or deputy may take bail. When any sheriff or his deputy arrests 
the body of any person, in consequence of the writ of capias issued to him by the 
elerk of a court of record on an indictment found, the sheriff or deputy, if the 
erime is bailable, shall recognize the offender, and take sufficient bail in the 
nature of a recognizance for his appearing at the next succeeding court of the 
county where he ought to answer, which recognizance shall be returned with the 
capias; and the sheriff shall in no case become bail himself. 

Rey., s. 3208; Code, s. 1180; R. C., ¢. 35, s. 11; 1797, c. 474, s. 4. 


4580. Sheriff may take bail of prisoner in custody. If any person for want of 
bail shall be lawfully committed to jail at any time before final judgment, the 
sheriff, or other officer having him in custody, may take sufficient justified bail 
and discharge him; and the bail bond shall be regarded, in every respect, as 
other bail bonds, and shall be returned and sued on in like manner; and the 
officer taking it shall make special return thereof, with the bond, at the first 
court which is held after it is taken. 

Rey., 8. 8228+ Codé,'s82/1232 "RC? Eh 1s 8: 


4581. Bail on continuance before a justice. Upon the continuance of any crimi- 
nal action returned before any justice of the peace for trial, in which the justice 
is authorized to take bail on a finding of probable cause or in which he has final 
jurisdiction, it is the duty of the justice of the peace to take bond for his appear- 
ance, payable to the state, on the same being tendered by the accused, with such 
surety as in his opinion will be sufficient to insure the appearance of the accused 
for trial at a time and place mentioned in the bond. 

Rey., 8. 3213; 1889, c. 1383. 

For mortgage in lieu of personal security, see sections 347, 348. 

See generally: State v. Jenkins, 121-641. 

Before this statute a justice of the peace had no power to allow a party accused of an 


offense, of which he had no final jurisdiction, to give bail during the postponement of the 
examination: State v. Jones, 100-438; State v. Jenkins, 121-641. 
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Art. 9. Forrrerrure or Barn 


4582. In recognizance to keep the peace. Every person who shall have entered 
into a recognizance to keep the peace shall appear according to the obligation 
thereof; and if he fail to appear the court shall forfeit his recognizance and 
order it to be prosecuted, in the manner provided by law, unless reasonable 
excuse for his default be given. 

Rev., s. 3214; Code, s. 1225 ;41868-9, c. 178, sube. 2, s. 10. 


As to jurisdiction in which recognizance prosecuted: State v. Oates, 88-668. 

A recognizance is a conditional judgment and a scire facias is notice to the cognizor to show 
cause: State v. Mills, 19-552; State v. Smith, 66-620. A bond with conditions, signed and 
sealed by the parties, is good as a recognizance: State v. Houston, 74-174, 74-549; State v. 
Jones, 100-438. 

A recognizance, conditioned for the appearance of a party on one day, is not forfeited by 
his failure to appear on another day, to which the holding of the court was changed by a law 
passed after the taking of the recognizance, the law containing no provision to that effect: 
State v. The Meltons, 44-426. 

A recognizance, conditioned that the defendant appear at the courthouse in C on the eighth 
Monday after the fourth Monday in March, is not forfeited by the defendant’s failure to 
appear on the twenty-second of February: State v. Houston, 74-174. But where the recog- 
nizance is on condition that the defendant appear at the next regular term, and such term is 
not held on account of the absence of the judge, the defendant must appear at the next special 
term appointed and held: State v. Horton, 123-695. 

A defendant bound to appear at court must not depart the court without leave: State v. 
Eure, 172-874; State v. White, 164-408. 

An agreement by solicitor to discharge defendant if he would become a state’s witness 
against a codefendant will not relieve such defendant from a forfeited recognizance. A recog- 
nizance is a matter of record, and can only be discharged by a record or by something of equal 
solemnity: State v. Moody, 69-529. 

Forfeited recognizances in general: State v. Jenkins, 121-637; State v. Jones, 100-438; 
State v. Cherry, 13-550; State v. Raiford, 13-214; State v. Dickinson, 7-10. 


4583. When recognizance deemed broken. No recognizance taken under this 
chapter shall be deemed to be broken except in the failure of the principal in 
such recognizance to appear and answer according to the obligation thereof, 
unless such principal be convicted of some offense amounting in judgment of law 
to a breach of such recognizance. 

ReveEs ool COdem sun 22 (em SO8-0) Clio. SUDGC) 2 Sema. 

See annotations under section 4582. Surety upon appearance bond is not released by prin- 
cipal being drunk and under arrest when his case was called in court and continued, and by 
principal having since become a fugitive from justice under charge of a different offense: 
State v. Holt, 145-450. 


A failure to sign the warrant does not affect the validity of a bond given for appearance: 
State v. Mitchell, 151-716. 


4584. Recognizance prosecuted. Whenever evidence of such conviction shall 
be produced in the court in which the recognizance is filed, it shall be the duty of 
such court to order the recognizance to be prosecuted, and the solicitor shall 
cause the proper proceedings to be thereupon taken. 

Rev., s. 3216; Code, s. 1228; 1868-9, c. 178, sube. 2, s. 13. 

When all the matters are of record, the judge decides the forfeiture without a jury; but 
when the answer raises an issue of fact, it is to be decided by a jury: State v. Sanders, 
153-624. 


The judgment of forfeiture is entered in the court in which recognizance is filed, and the 
prosecution for forfeiture is not an independent proceeding: Ibid. 
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4585. Notice of judgment nisi before execution. No execution shall issue upon 
a forfeited recognizance, or to collect a fine imposed nisi, until a notice has issued 
against the person who has forfeited his recognizance or upon whom the fine has 
been imposed, and his sureties. 

Rev., s. 3217; Code, s. 1208; R. C., ¢. 35, s. 43; 1777, c. 115, s. 48. 

It is imperative to give the notice required hereunder: State v. Mills, 19-554. 


4586. What notice must contain. When any recegnizance, acknowledged by 
a principal and sureties, shall be forfeited by two or more of the recognizors, 
the notice issued thereon shall be jointly against them all, designating which 
of them are principals and which sureties, and when they are bound in different 
sums, stating the amount forfeited by each one, and the clerk shall have no 
greater fee on such notice than is due when it is issued against one defendant: 

Rev., s. 3218; Code, s. 1209; R. C., c. 35, s. 44; 1812, c. 836, s. 1. 


4587. Service of notice. All notices issuing upon forfeited recognizances shall 
be executed by leaving a copy with each of the defendants, or at his present place 
of abode. And in case he cannot be found, and has no known place of abode, 
and the matter be returned, then a notice shall issue, and on the like return the 
same shall be deemed duly served. 
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4588. Judges may remit forfeited recognizances. The judges of the superior 
courts may hear and determine the petition of all persons who shall conceive 
they merit relief on their recognizances forfeited; and may lessen, or absolutely 
remit, the same, and do all and anything therein as they shall deem just and 
right and consistent with the welfare of the state and the persons praying such 
relief, as well before as after final judgment entered and execution awarded. 

Revs S522 0 sCodeusa 1205 Re Onrcn oon Sao OS mC aa Sons 

When surety made a deposit for the principal to secure appearance, principal appeared and 
pleaded guilty and left the court before sentence, the court may, upon notice, condemn the 
deposit for the forfeiture: State v. White, 164-408. 

The discretion here given to superior court judges may be exercised either before or after 
final judgment: Board of Education v. Moody, 74-73—and their decision is a matter of judi- 
cial discretion, not subject to review except upon alleged error of law or legal inference, Ibid.; 
State v. Morgan, 136-600. 

Under this section solicitor has no vested right to his fee under an absolute judgment upon 
a forfeited recognizance which was subsequently set aside by the court in the exercise of its. 
discretion: State v. King, 143-681. 

Section merely cited in State v. Horton, 123-697. 


4589. Money refunded by clerk. The clerk of the superior court, on the remis- 
sion of any forfeited recognizance which has been paid into his office, shall 
refund the same, or so much thereof as.shall be remitted. 

Rev., s. 3221; Code, s. 1206; R. C., c. 35, s. 39; 1795, c. 442, s. 1. 

Section merely cited: Moore v. Comrs., 70-344. 


4590. Money refunded by treasurer. If the money has been paid to the county 
treasurer, he shall refund it to the person entitled, on his producing an attested 
copy of the record from the clerk of the court, certifying that such recognizance 
has been remitted or lessened, signed with his own proper name, with the seal of 
the court affixed thereto. 

Rey., s. 3222; Code, s. 1207; R. C., c. 35, s. 40; 1795, c. 442, s. 2. 
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4591. Forfeiture of bond before justice. On the failure of the accused to 
appear at the time and place mentioned in any bond taken by any justice of 
the peace for a continuance of any cause pending before him, and answer the 
charge, or, having appeared, shall depart the court without leave thereof first 
had and obtained, it shall be the duty of the justice of the peace then presiding 
to enter judgment nisi against the principal and his sureties in the bond for the 
amount mentioned therein, if the sum does not exceed the sum of two hundred 
dollars; and immediately issue notice to the principal and the sureties in the 
bond, giving ten days time, specifying time and place, to appear and show cause, 
if any they have, why the judgment nisi shall not be made final. 

Rey., 8. 82233 1889; c. 133, s. 2: 


4592. Judgment final, rendered and enforced. If the defendant shall fail to 
appear and show satisfactory reasons for not complying with the provisions of 
the bond, it shall then be the duty of the justice of the peace to render a final 
judgment thereon for the amount of the same, and immediately make and trans- 
mit to the clerk of the superior court a transcript thereof, which shall be entered 
upon the judgment docket of the court, and the clerk shall issue execution on 
the final judgment against the principal and his sureties for the collection of the 
amount thereof as in other judgments in behalf of the state. 

Rey., 8s. 3224; 1889, c. 183, s. 3. 


4593. Forfeiture over two hundred dollars before justice. If the bond shall 
exceed the sum of two hundred dollars, and the accused shall fail to appear as 
therein provided to answer the charge, or, having appeared, shall depart the 
court without leave first had and obtained, it shall be the duty of the justice to 
have the accused called, and enter upen the bond that the defendant was called 
and failed to answer, and immediately return the original papers in the case, 
together with the bond, to the clerk of the court having jurisdiction to try such 
action, who shall immediately enter the case upon the criminal docket of his 
court and enter judgment nisi for the amount of the bond, and issue notice to the 
accused and his sureties to appear at the next term of the court to show cause 
why the judgment should not be made final and proceeded in as other cases of 
forfeited bonds in behalf of the state in such court. The entry on the bond by 
the justice of the peace shall be prima facie evidence that the principal therein 
had been called and failed to answer. Nothing in this section shall be so con- 
strued as to prevent justices of the peace from remitting the penalty of the bond 
or the right of appeal from the justice of the peace to the superior court by the 
defendant or his surety. 

Rev., 8. 3225; 1889, c 133, s. 4. 

See generally: State v. Jenkins, 121-637. 


4594. Right of bail to surrender principal. The bail shall have liberty, at any 
time before execution awarded against him, to surrender to the court from which 
the process issued, or to the sheriff having such process to return, during the 
session, or in the recess of such court, the principal, in discharge of himself; and 
such bail shall, at any time before such execution awarded, have full power and 
authority to arrest the body of his principal, and secure him until he shall have 
an opportunity to surrender him to the sheriff or court as aforesaid; and the 
sheriff is hereby required to receive such surrender, and hold the body of the 
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defendant in custody as if bail had never been given: Provided, that in criminal 
proceedings the surrender by the bail, after the recognizance forfeited, shall 
not have the effect to discharge the bail, but the forfeiture may be remitted in 
the manner provided for. 

RE€V5"S.452264 Codes! 1230 2 RV Cre UL S SOseLiiiaeCwlLo, Sele ULOtS a Calis 

See generally: State v. Schenck, 138-560; State v. Lingerfelt, 109-775. 


Condition of bail bond is not performed by the appearance, conviction and sentence of de- 
fendant: State v. Schenck, 138-560—but defendant must submit to the punishment, Ibid. 


4595. New bail given upon surrender; liability of sheriff. Any person sur- 
rendered in the manner specified in the preceding section shall have liberty, at 
any time before final judgment against him, to give bail; and in ease of such 
surrender, the sheriff shall take the bail bond or recognizance to the succeeding 
court; and in case the sheriff shall release such person without bail, or the bail 
returned be held insufficient, on exception taken, the same term to which such bail 
bond shall be returned, and allowed by the court, the sheriff, having due notice 
thereof in criminal cases, shall forfeit to the state the sum of one hundred dol- 
lars, to be recovered on motion in like manner as forfeitures for not returning 
process, and be subject to be indicted for misdemeanor in office; and it shall be 
the duty of the prosecuting officer to collect the forfeiture; and, in case of 
a release, the sheriff shall be liable for an escape, and may be prosecuted and 
punished as provided for in the chapter entitled Crimes. 

ReV8S. O22 Gen COUCmSam 2a even Or Cra Leman Gila (au Cua Os 


4596. Defenses open to bail. Every matter which would entitle the principal 
to be discharged from arrest may be pleaded by the bail in exoneration of his 
liability. 
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Art. 10. CommitmMEent To PrRIsoN 


4597. Order of commitment. Every commitment to prison of a person charged 
with crime shall state: 

1. The name of the person charged. 

2. The character of the offense with which he is charged. 

3. The name and office of the magistrate committing him. 

4. The manner in which he may be discharged; if upon giving recognizance 
or bail, the amount of the recognizance, the condition on the performance of 
which it shall be discharged, and the persons or magistrate before whom the 
bail may justify. 

5. The court before which the prisoner shall be sent for trial. 

Rey., 8. 32380; Code, s. 1163; 1868-9, c. 178, sube. 3, s. 32. 

See generally: State vy. James, 78-455. The verbal order of a justice of the peace is not 


sufficient: Ibid. 
Comparé State v. Armistead, 106-639. 


4598. Commitment to county jail. All persons committed to prison before 
conviction shall be committed to the jail of the county in which the examination 
is had, or to that of the county in which the offense is charged to have been 
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committed: Provided, if the jails of these counties are unsafe, or injurious to 
the health of prisoners, the committing magistrate may commit to the jail of 
any other convenient county. And every sheriff or jailer to whose jail any 
person shall be committed by any court or magistrate of competent jurisdiction 
shall receive such prisoner and give a receipt for him, and be bound for his 
safe-keeping as prescribed by law. 

Rey., s. 3231; Code, s. 1164; 1868-9, c. 175, subc. 2, s. 33. 


4599. Commitment of witnesses. If any witness required to enter into a 
recognizance, either with or without sureties, shall refuse to comply with such 
order, it shall be the duty of such magistrate to commit him to prison until he 
shall comply with such order, or be otherwise discharged according to law. 

Rev., s. 3232; Code, s. 1155; 1868-9, c. 178, sube. 3, s. 24. 

See generally: Lovick v. R. R., 129-427. 


Art. 11. VENUE 


4600. In case of lynching. The superior court of any county which adjoins the 
county in which the crime of lynching shall be committed shall have full and 
complete jurisdiction over the crime and the offender to the same extent as if 
the crime had been committed in the bounds of such adjoining county ; and when- 
ever the solicitor of the district has information of the commission of such a 
crime, it shall be his duty to furnish such information to the grand juries of all 
adjoining counties to the one in which the crime was committed from time to 
time until the offenders are brought to justice. 

Rey., s. 3233; 1898, c. 461, s. 4. 

Section held constitutional and generally discussed: State v. Rumple, 178-717; State v. 
Lewis, 142-626. 

Section merely cited with approval: State v. Long, 143-675. 


4601. In offenses on waters dividing counties. When any offense is committed 
on any water, or water-course, whether at high or low water, which water or 
water-course, or the sides or shores thereof, divides counties, such offense may 
be dealt with, inquired of, tried and determined, and punished at the discretion 
of the court, in either of the two counties which may be nearest to the place 
where the offense was committed. 

Rey., 8. 82384 Code, s. 1193; R. C., c. 35, 8. 24. 

Section merely cited in State v. Lewis, 142-626. 


4602. Assault in one county, death in another. In all cases of felonious homi- 
cide when the assault has been made in one county within the state, and the per- 
son asaulted dies in any other county thereof, the offender shall be indicted and 
punished for the crime in the county wherein the assault was made. 

Rew Solos Ee COdersS e116 hit ©aiCnsD.eSele (selSoltCe22s Sune 

No offense hereunder is newly created nor raised to a higher offense, nor an additional pun- 
ishment annexed, but a difficulty which existed in the trial is merely removed: State v. Dunk- 
ley, 25-116. 

The term ‘‘assault’’ as used here does not mean a mere attempt, but an injury inflicted, of 
which one dies: State v. Hall, 114-909. 
Section merely cited in State v. Lewis, 142-626. 
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4603. Assault in this state, death in another. In all cases of felonious homi- 
cide, when the assault has been made within this state, and the person assaulted 
dies without the limits thereof, the offender shall be indicted and punished for 
the crime in the county where the assault was made, in the same manner, to all 
intents and purposes, as if the person assaulted had died within the limits of 
this state. 

Rey., 8. 823865 Code) s; 1197 Re Cre? 35, S285 183i eel 2 asl. 

No offense hereunder is newly created nor raised to a higher offense, nor an additional pun- 
ishment annexed, but a difficulty which existed in the trial is merely removed: State v. Dunk- 
ley, 25-116. 

Validity of section affirmed: State v. Hall, 114-909; State v. Caldwell, 115-800. Section 
held not applicable where party in North Carolina puts in motion a force which kills a party 
in Tennessee: State v. Hall, 114-909. 

Section merely cited: State v. Lewis, 142-626. 


4604. Person in this state injuring one in another. If any person, being in 
this state, unlawfully and willfully puts in motion a force from the effect of 
which any person is injured while in another state, the person so setting such 
force in motion shall be guilty of the same offense in this state as he would be 
if the effect had taken place within this state. 

Rey., 8. 3237; 1895, c. 169. 


The necessity for this section was brought to attention of legislature by case of State v. 
Hall, 114-909. 
Section merely cited in State v. Lewis, 142-626. 


4605. In county where death occurs. If a mortal wound is given or other 
violence or injury inflicted or poison is administered on the high seas or land, 
either within or without the limits of this state, by means whereof death ensues 
in any county thereof, the offense may be prosecuted and punished in the county 
where the death happens. 

Rey., s. 3238; 1891, ec. 68. 


Section held constitutional and discussed: State v. Caldwell, 115-794. 
Section merely cited in State v. Lewis, 142-626. 


4606. Improper venue met by plea in abatement; procedure. Because the 
boundaries of many counties are either undetermined or unknown, by reason 
whereof high offenses go unpunished; therefore, for the more effectual prosecu- 
tion of offenses committed on land near the boundaries of counties, in the prose- 
cution of all offenses it shall be deemed and taken as true that the offense was 
committed in the county in which by the indictment it is alleged to have taken 
place, unless the defendant shall deny the same by plea in abatement, the truth 
whereof shall be duly verified on oath or otherwise both as to substance and fact, 
wherein shall be set forth the proper county in which the supposed offense, if 
any, was committed; whereupon the court may, on motion of the state, commit 
the defendant, who may enter into recognizance, as in other cases, to answer the 
offense in the county averred by his plea to be the proper county; and, on his 
prosecution in that county, it shall be deemed, conclusively, to be the proper 
county. But if the state, upon the plea aforesaid, will join issue, and the matter 
be found for the defendant, he shall be required to enter into recognizance as in 
other cases to answer the offense in the county averred by his plea to be the 
proper county, provided the offense be bailable; and, if not bailable, he shall be 
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committed for trial in the county; and, if it be found for the state, the court in 

all offenses or misdemeanors shall proceed to pronounce judgment against the 

defendant, as upon conviction ; and, in all cases of felony, the defendant shall be 

at liberty to plead to the indictment, and be tried on his plea of not guilty. 
Rey., 8. e2a0 + Code, s, L19l RY Cc! 35;"8..25: 


For venue in larceny and receiving, see section 4250. For venue in beating way on trains, 
see section 3508. For venue in indictments against railroads for discriminating against A. and 
N. C. Railroad, see section 3419. 

See generally: State v. Outerbridge, 82-618; State v. Mitchell, 83-674; State v. Allen, 107- 
805; State v. Lytle, 117-799; State v. Carter, 126-1011; State v. Lewis, 142-626. 

Venue is a matter under the control of the legislature: State v. Woodard, 123-710; State 
vy. Lewis, 142-626. Section only applies to offenses committed wholly within the state: State 
v. Mitchell, 83-674. 

In an indictment for murder, offense must be charged in body of bill to have been com- 
mitted within the district over which the court has jurisdiction: State v. Adams, 1-56—but 
this need not be proven unless prisoner denies it by plea in abatement, State v. Outerbridge, 
82-617. 

Laws conferring, withdrawing or limiting jurisdiction do not enter into and become a con- 
stituent part of the offenses to which they apply: State v. Williamson, 81-540. The want of 
an averment of a proper and perfect venue is not fatal to a bill of indictment: Ibid. 

As to plea in abatement and removal, see generally: State v. Reid, 18-377; State v. Swepson, 
81-571; State v. Jones, 88-671; State v. Haywood, 94-847; State v. Flowers, 109-841; State vy. 
Lytle, 117-799; State v. Woodard, 123-710; State v. Holder, 133-709; State v. Burton, 138-578; 
State v. Lewis, 142-626; State v. Long, 143-674; State v. Pace, 159-462. Plea in abatement 
must state the facts upon which it is based, and these must be sufficient to defeat the further 
prosecution of the action: Emery v. Chappell, 148-327. 

Section merely cited with approval in Peck v. Culberson, 104-425; State v. Harris, 106-689; 
State v. Holder, 133-709; State v. Burton, 138-578. 


Art. 12. PRESENTMENT 


4607. No arrest nor trial on presentment. No person shall be arrested on a 
presentment of the grand jury, or put on trial before any court, but on indict- 
ment found by the grand jury, unless otherwise provided by law. 

Rey., s. 8240; Code, s. 1175; R. C., c. 35, s. 6; 1797, c. 474, s. 3; 1879, c. 12. 

Const eATtelgassal lel 3sndi7. 

There must have been a legal indictment found by a competent grand jury: State v. Cain, 
8-352; State v. Griffice, 74-316. 

It is the returning of the bill of indictment, publicly and in open court, and its being there 
recorded, that makes it effectual; and it need be signed by no one: State v. Cox, 28-440. 

A bill of indictment is not defective when it is made to appear that the witness has been 
sworn and examined, although there is no endorsement on the bill to that effect: State v. 
Hines, 84-810; State v. Roberts, 19-540. 

Defective indictment may be taken advantage of by plea in abatement in apt time: State 
v. Seaborn, 15-305; State v. Haywood, 73-437; State v. Griffice, 74-316; State v. Baldwin, 
80-390. 

Section merely cited in State v. Quick, 72-241. 


4608. Names of witnesses indorsed on presentment. When a presentment shall 
be made of any offense by a grand jury, upon the knowledge of any of their 
body, or upon the testimony of witnesses, the names of such grand jurors and 
witnesses shall be indorsed thereon. 

Reyaisaootle Code, Sy 4ll(Gee Ra Caso; Salis eLioier4(4,) 8.02. 

Section merely referred to in State v. Allen, 83-680. 
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4609. Subpena for witnesses on presentment. In issuing subpcnas for wit- 
nesses whose names are indorsed on presentments made by the grand jury, the 
clerk of the court shall name therein the first Tuesday of the term of court as the 
time for such witnesses to appear and give evidence. And no clerk shall issue 
a subpcena for any such witness to appear on Monday, except upon written 
order of the solicitor of the district. 

1913, c. 168. 


Art. 18. InpIctMENT 


4610. Waiver of bill of indictment. No waiver of the finding and return into 
court of a bill of indictment in any criminal action shall be allowed in the supe- 
rior courts of this state except in cases wherein the offense charged is a misde- 
meanor which does not include or contain the element of fraud, deceit or malice; 
nor shall such waiver be made in any such action except upon a plea of guilty, 
or a submission, or a plea of nolo contendere by the defendant in the same. No 
such waiver of a bill of indictment shall be allowed by the court unless by the 
consent of the defendant’s counsel in such action, who shall be one either em- 
ployed by the defendant to defend him in the action or one appointed by the 
court to examine into the defendant’s case and report as to the same to the court; 
which service by an attorney so appointed by the court shall be rendered without 
fee or reward. 
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4611. Bills returned by foreman except in capital cases. Grand juries shall 
return all bills of indictment in open court through their acting foreman, except 
in capital felonies, when it shall be necessary for the entire grand jury, or a 
majority of them, to return their bills of indictment in open court in a body. 

Rev., s. 3242; 1889, c. 29. 

It is the returning of the bill of indictment in open court, publicly, and its being there re- 
corded, that makes it effectual; and it need be signed by no one: State v. Cox, 28-440. 


As to waiver of requirement that bill be returned in open court, see State v. Ledford, 133- 
714; but see section 4610. 


4612. Substance of judicial proceedings set forth. In every indictment, in- 
formation, or impeachment in which, by the common law, it may be necessary to 
set forth at length the judicial proceedings had in any case then or formerly pend- 
ing in any court, civil or military, or before any justice of the peace, it is suffi- 
cient to set forth the substance only of the proceedings, or the substance of such 
part thereof as makes, or helps to make, the offense prosecuted. 

Reyv., s. 3248; Code, s. 1184; R. C., ec. 35, s. 15. 


Legislature has power to modify old form of indictment or to establish new one, provided 
form established is sufficient to apprise defendant with reasonable certainty of the nature of 
the offense of which he stands charged: State v. Harris, 145-456; see State v. Tisdale, 145-424, 
and eases cited. 

Indictment for offense under law amended since offense committed should state that it was 
committed before amendment: State v. Massey, 97-465. 

Informalities and mere discrepancies in indictment held not fatal, see State v. Flowers, 109- 
841; State v. Evans, 69-40; State v. Best, 108-747; State v. Davis, 80-384; State v. Tribatt, 
32-151; see under section 4623. 

As to caption and title of case, see State v. Sprinkle, 65-463; State v. Simons, 68-378; State 
v. Sutton, 5-281. 

As to conclusion, see State v. Kirkman, 104-911; State v. Davis, 80-384; State v. Tribatt, 
32-151; but see section 4625. 
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Section cited, commented on and approved: State v. Davis, 69-495; State v. Simmons, 70- 
336; State v. Murphy, 101-697. Section merely cited: State v. Haney, 67-467; State v. 
Evans, 69-40. 


4613. Bill of particulars. In all indictments when further information not 
required to be set out therein is desirable for the better defense of the accused, 
the court, upon motion, may, in its discretion, require the solicitor to furnish a 
bill of particulars of such matters. 

Rev., s. 3244. 

See generally: State v. Brady, 107-822; State v. Gates, 107-832; State v. Dunn, 109-839; 
State v. Bryant, 111-693; State v. Shade, 115-757; Townsend y. Williams, 117-337; State v. 
Pickett, 118-1231; State v. Howard, 129-657; State v. Van Pelt, 136-633; State v. Dewey, 
139-556; State v. Long, 143-670; State v. Holder, 153-606; State v. Stephens, 170-745. 

A bill of particulars is not a part of the bill of indictment, and is only intended to enable 
the defendant to prepare his defense: State v. Gulledge, 173-746. A bill of particulars, not 
being made by the grand jury, cannot supply a defect in an indictment: State v. Cline, 150-854; 
State v. Van Pelt, 136-633. 

The rule governing applications for a bill of particulars stated in State v. Brady, 107-822. 
When application must be made: State v. Shade, 115-757; State v. Leeper, 146-655. Bill of 
particulars should be asked instead of waiting and making a motion in arrest: State v. Cor- 
bin, 157-619. 

Bill of particulars must be asked for, and it is within the discretion of the court: State v. 
Hinton, 158-625; State v. R. R., 149-508—and refusal to grant it is not appealable except pos- 
sibly in a case of gross abuse of discretion, State v. Dewey, 139-556. 

Section cited in State v. Horner, 174-788. 


4614. Essentials of bill for homicide. In indictments for murder and man- 
slaughter, it is not necessary to allege matter not required to be proved on the 
trial; but in the body of the indictment, after naming the person accused, and 
the county of his residence, the date of the offense, the averment ‘‘with force 
and arms,’’ and the county of the alleged commission of the offense, as is now 
usual, it is sufficient in describing murder to allege that the accused person felo- 
niously, willfully, and of his malice aforethought, did kill and murder (naming 
the person killed), and concluding as is now required by law; and it is sufficient 
in describing manslaughter to allege that the accused feloniously and willfully 
did kill and slay (naming the person killed), and concluding as aforesaid; and 
any bill of indictment containing the averments and allegations herein named 
shall be good and sufficient in law as an indictment for murder or manslaughter, 
as the case may be. 

Rev., s. 3245; 1887, c. 58. 

For full annotations on subject of homicide, and indictments for homicide, see under sec- 
tions 4200, 4201. 

Section held constitutional, and an indictment drawn in accordance with it approved: State 
v. Moore, 104-743; State v. Brown, 106-645. See generally: State v. Arnold, 107-861—the 
word ‘‘wilfully’’ is not essential to the validity of an indictment for murder, State v. Arnold, 
107-861. 

Failure to allege whether the person killed was a man or a woman is not defect: State v. 
Pate, 121-659. 

Section merely cited: State v. Hunt, 128-584; State v. Matthews, 142-623. 


4615. Form of bill for perjury. In every indictment for willful and corrupt 
perjury it is sufficient to set forth the substance of the offense charged upon the 
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defendant, and by what court, or before whom, the oath was taken (averring 
such court or person to have competent authority to administer the same), 
together with the proper averments to falsify the matter wherein the perjury 
is assigned, without setting forth the bill, answer, information, indictment, 
declaration, or any part of any record or proceedings, either in law or equity, 
other than aforesaid, and without setting forth the commission or authority of 
the court or person before whom the perjury was committed. In indictments 
for perjury the following form shall be sufficient, to wit: 


The jurors for the state, on their oath, present, that A. B., of ------------ County, did 
unlawfully commit perjury upon the trial of an action in __----_--- court, in ats ase 
County, «wherein .eae ane ese es WSR Dlalnt fia eee ee eee was defendant, by 


falsely asserting, on oath (or solemn affirmation) (here set out the statement or state- 
ments alleged to be false), knowing the said statement, or statements, to be false, or 
being ignorant whether or not said statement was true. 


Rey., ss. 3246, 3247; Code, s. 1185; R. C., c. 35, s. 16; 1842, c. 49, s. 1; 1889, c. 83. 

See generally: State v. Bryson, 4-115; State v. Ammons, 7-126; State v. Gillimon, 24-372; 
State v. Hoyle, 28-1; State v. Davis, 69-495; State v. Knight, 84-789; State v. Collins, 85-511; 
State v. Roberson, 98-751; State v. Murphy, 101-697; State v. Peters, 107-876; State v. Harris, 
145-458; State v. Cline, 146-640. 

Section enacted in 1791, but repealed by Revised Statutes 1837: State v. Gillimon, 24-372— 
reénacted in 1842, State v. Hoyle, 28-1. 

This section simplifies the charge of perjury, but the constituent elements of the offense 
remain as before: State v. Peters, 107-876. 

On appeal from recorder’s court on a charge of perjury, it is necessary that a bill of indict- 
ment should be found: State v. Hyman, 164-411. 

A bill of indictment for perjury should charge that the matter alleged to be false was 
material to the issue: State v. Cline, 150-854. 

In an indictment for perjury the record of the case in which the perjury is alleged to have 
been committed need not be set forth, but if such record is set forth, it must be correct: State 
vy. Ammons, 7-126; see, however, State v. Flowers, 109-841. When the record is produced it 
must correspond to the allegations in the bill of indictment: State v. Harrell, 49-55; State 
v. Lewis, 93-581. 

An indictment for perjury which does not aver that the false oath was taken ‘‘wilfully’’ 
and ‘‘corruptly’’ is defective: State v. Davis, 84-787. The form of indictment for perjury 
hereunder approved in State v. Harris, 145-458; State v. Thompson, 113-638; State v. Gates, 
107-832. 

Section referred to in State v. Cline, 146-640. 


4616. Bill for subornation of perjury. In every indictment for subornation 
of perjury, or for corrupt bargaining or contracting with others to eommit will- 
ful and corrupt perjury, it is sufficient to set forth the substance of the offense 
charged upon the defendant, without setting forth the bill, answer, information, 
indictment, declaration or any part of any record or proceedings, and without 
setting forth the commission or authority of the court or person before whom 
the perjury was committed or was agreed or promised to be committed. 

Rey., 8s. 3248 Code, s. 1186; R..C., c. 35, si 17; 1842, ec. 49) s5 2. 


4617. Former conviction alleged in bill for second offense. In any indict- 
ment for an offense which, on the second conviction thereof, is punished with 
other or greater punishment than on the first conviction, it is sufficient to state 
that the offender was, at a certain time and place, convicted thereof, without 
otherwise describing the previous offense; and a transcript of the record of the 
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first conviction, duly certified, shall, upon proof of the identity of the person of 
the offender, be sufficient evidence of the first conviction. 
Rev., 8. 3249; Code, s. 1187; R. C., ¢. 35, s. 18. 


When the second conviction is punished with other or greater punishment than the first, the 
first conviction should be charged as here required: State v. Davidson, 124-839; State v. Dun- 
lap, 159-491. See In re Holley, 154-163. 


4618. Manner of alleging joint ownership of property. In any indictment 
wherein it is necessary to state the ownership of any property whatsoever, 
whether real or personal, which belongs to, or is in the possession of, more than 
one person, whether such persons be partners in trade, joint tenants or tenants 
in common, it is sufficient to name one of such persons, and to state such prop- 
erty to belong to the person so named, and another or others, as the case may be; 
and whenever, in any such indictment, it is necessary to mention, for any pur- 
pose whatsoever, any partners, joint tenants or tenants in common, it is suffi- 
cient to describe them in the manner aforesaid; and this provision shall extend 
to all joint-stock companies and trustees. 

Rev., s. 3250; Code, s. 1188; R. G., c. 35, s. 19. 


See generally: State v. Edwards, 86-666; State v. Patterson, 68-292; State v. Capps, 71-93. 

An indictment for larceny which charges the thing taken to be the property of ‘‘A and 
another or others’’ is fatally defective under this section: State v. Harper, 64-129. 

An indictment for injury to livestock, where the property was laid in ‘‘A and others,’’ and 
the proof was that A was the sole owner, is defective and not cured by this section: State v. 
Hill, 79-656. 

Section merely cited: State v. Daniel, 121-574; State v. Lewis, 142-636. 


4619. Description in bill for larceny of money. In every indictment in which 
it is necessary to make any averment as to the larceny of any money, or United 
States treasury note, or any note of any bank whatsoever, it is sufficient to 
describe such money, or treasury note, or bank note, simply as money, without 
specifying any particular coin, or treasury note, or bank note; and such allega- 
tion, so far as regards the description of the property, shall be sustained by 
proof of any amount of coin, or treasury note, or bank note, although the par- 
ticular species of coin, of which such amount was composed, or the particular 
nature of the treasury note, or bank note, shall not be proven. 

Rev., s. 3251; Code, s. 1190; 1876-7, c. 68. 

See generally: State v. Reese, 83-637; State v. Freeman, 89-469; State v. Carter, 113-639. 

A charge of theft of ‘‘$5 in money of the value of $5’’ is good, and is sustained by proof 


of theft of any amount of coin, bank note, etc.: State v. Carter, 113-639. 
Section merely cited in State v. Reynolds, 87-544; State v. Brown, 113-645. 


4620. Description in bill for embezzlement. In indictments for embezzlement, 
except when the offense relates to a chattel, it is sufficient to allege the embezzle- 
ment to be of money, without specifying any particular coin or valuable security ; 
and such allegation, so far as regards the description of the property, shall be 
sustained if the offender shall be proved to have embezzled any amount, although 
the particular species of coin or valuable security of which such amount was 
composed shall not be proved. 

Rey., s. 3252 ; Code, s. 1020; 1871-2, c. 145, s. 2. 

Section cited in State v. Fain, 106-760. See sections 4268-4276. 
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4621. Intent to defraud; larceny and receiving. In any case where an intent 
to defraud is required to constitute the offense of forgery, or any other offense 
whatever, it is sufficient to allege in the indictment an intent to defraud, with- 
out naming therein the particular person or body corporate intended to be 
defrauded; and on the trial of such indictment, it shall be sufficient, and shall 
not be deemed a variance, if there appear to be an intent to defraud the United 
States, or any state, county, city, town, or parish, or body corporate, or any 
public officer in his official capacity, or any copartnership or member thereof, 
or any particular person. The defendant may be charged in the same indictment 
in several counts with the separate offenses of receiving stolen goods, knowing 
them to be stolen, and larceny. 

Rey.,1s!13253); Code, sv 1191 ssRACs ci 35; ss) 217123 s18525¢) 84s. 2561 874-5, (ce2: 

See sections 4249-4265. See generally: State v. Beatty, 61-52; State v. Leak, 80-403; State 
v. Lawrence, 81-522; State v. Lanier, 89-517; State v. Carter, 113-639; State v. Brown, 170-714. 

Under this section the court will not order the solicitor to elect on which count of an indict- 
ment, charging larceny and receiving stolen goods, he will proceed: State v. Morrison, 85-561. 

If defendant is convicted upon two counts in an indictment under this section, it is no 
ground for arrest of judgment that one count is defective; judgment will be given on the suffi- 
cient count: State v. Beatty, 61-52; State v. Tisdale, 61-220; State v. Bailey, 73-70; State 
v. Leak, 80-403. 

Section cited in State v. Hastings, 86-596; State v. Crass, 101-783; State v. Hall, 108-779. 


4622. Separate counts; consolidation. When there are several charges against 
any person for the same act or transaction or for two or more acts or trans- 
actions connected together, or for two or more transactions of the same class of 
crimes or offenses, which may be properly joined, instead of several indictments, 
the whole may be joined in one indictment in separate counts; and if two or 
more indictments are found in such cases, the court will order them to be con- 
solidated: Provided, that in such consolidating cases the defendant shall be 
taxed the solicitor’s full fee for the first count, and half fees for each subsequent 
count upon which conviction is had: Provided, this section shall not be con- 
strued to reduce the punishment or penalty for such offense or offenses. 

alenlieg, “ern altetss, 


4623. Bill or warrant not quashed for informality. Every criminal proceed- 
ing by warrant, indictment, information, or impeachment is sufficient in form 
for all intents and purposes if it express the charge against the defendant in a 
plain, intelligible, and explicit manner; and the same shall not be quashed, nor 
the judgment thereon stayed, by reason of any informality or refinement, if in 
the bill or proceeding, sufficient matter appears to enable the court to proceed to 
judgement. 

Rey., s. 3254; Code, s. 1183; R. C., c. 35, s. 14; 37 Hen. VIII, c. 8; 1784, c. 210, s. 2; 
1811, c. 809. 


The act of 1811 applied to indictments in the superior courts and cured the same defects 
that were cured in indictments in the county courts by the act of 1784: State v. Newmans, 
4-171. 

See generally: State v. Cherry, 7-7; State v. Brown, 12-137; State v. Moses, 13-452; State 
v. Fore, 23-378; State v. Gallimon, 24-372; State v. Shepherd, 30-195; State v. Boon, 49-463; 
State v. Perry, 50-252; State v. Morgan, 60-243; State v. Beatty, 61-52; State v. Smith, 63-234; 
State v. Bell, 65-313; State v. Parker, 65-453; State v. Sprinkle, 65-453; State v. Wise, 66-120; 
State v. Staton, 66-640; State v. Wise, 67-281; State v. Davis, 69-495; State v. Joyner, 81-534; 
State v. Tytus, 98-705; State v. Harris, 106-683; State v. Arnold, 107-861; State v. Van 
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Doran, 109-872; State v. Flowers, 109-841; State v. Barnes, 122-1031; State v. Ridge, 125-655; 
State v. Bryson, 127-574; State v. Jarvis, 129-698; State v. Marsh, 132-1000; State v. Rober- 
son, 136-587; State v. Cole, 156-618; State v. Rogers, 168-112; State v. Stephens, 170-745; 
State v. Cain, 175-825. 

Motion to quash or to arrest judgment will not be sustained unless the bill is so defective 
that the court cannot proceed to judgment: State v. Carpenter, 173-767; State v. Taylor, 
172-892. While not necessary to allege matters of form, the bill should allege matters of sub- 
stance so that the court may see the offense charged, and the defendant be informed of the 
charge: State v. Cline, 150-854; State v. Lunsford, 150-862; State v. Gibson, 170-697. 

The rule against technicalities may be invoked to protect defendant in his objection to the 
bill of indictment: State v. Wood, 175-809. 

Essential allegations in an indictment for false pretense: State v. Whedbee, 152-770; State 
v. Marsh, 162-603—for violation of trust law, State v. Craft, 168-208—for an affray, State 
v. Lancaster, 169-284—for fornication and adultery, State v. Britt, 150-811. Where a statute 
makes a crime the indictment is sufficient under this section if it charges the offense in the 
words of the statute: State v. Roberson, 136-587; State v. Whitley, 141-823; State v. Harri- 
son, 145-408; State v. Leeper, 146-655. 

In a charge for a statutory offense, when it is necessary to negative an exception: State v. 
Moore, 166-284. ° 

If the process is improperly issued and the defendant appears or is brought into court, it 
may be corrected or set aside and defendant held for new process: State v. Turner, 170-701. 
An answer to the merits waives the defect: Ibid. 


INDICTMENTS REMEDIED BY THIS SECTION. One which has a misrecital of the 
proper county in the caption, State v. Sprinkle, 65-463—-where blanks in the caption are not 
filled out, State v. Francis, 157-612—-which uses ‘‘said court’’ for ‘‘said county’’ where the 
context shows what was meant, State v. Evans, 69-40—which fails to describe the defendant 
by the addition of his occupation, State v. Newmans, 4-17i—-which describes the defendant 
as ‘‘N. J. S.’’ in one place and as ‘‘Nimrod, J. S.,’’ in another, and similar cases, State v. 
Henderson, 68-348; State v. Best, 108-747; State v. Hester, 122-1047; State v. Drakeford, © 
162-667—-which fails to state the time and place of the offense or states the time incorrectly, 
when time and place are not of the essence, State v. Cherry, 7-7; State v. Shepherd, 30-195; 
State v. Wilson, 67-456; State v. Williamson, 81-540; State v. Arnold, 107-861—which omits 
a word not especially required and where the sense is shown by the context, State v. Lane, 
26-113; State v. Simons, 70-336; State v. Rinehart, 75-58; State v. Walker, 87-541; State v. 
Arnold, 107-861; State v. Barnes, 122-1031; State v. Ridge, 125-655—-which omits the word 
‘“did’’ in the indictment, State v. Hawkins, 155-466—which charges ‘‘the intent to commit 
a felony’’ instead of using the word ‘‘feloniously,’’ State v. Gaffney, 157-624—-which merely 
adds evidential matters, State v. Wynne, 151-644—-which uses superfluous words, State v. 
Guest, 100-411; State v. Arnold, 107-861; State v. Darden, 117-697; State v. Piner, 141-760— 
for the slander of an innocent woman, which does not set out the words spoken, when the 
charge is directly made, State v. Haddock, 109-873—-for rape, which charges that act was 
done ‘‘violently and feloniously’’ instead of ‘‘forcibly,’’ State v. Johnson, 67-55—which uses 
the word ‘‘blow’’ for ‘‘wound,’’ where the context shows that a wound was given and nature 
of it, State v. Norblett, 47-418—which is for the larceny of a ‘‘calf’’ skin and the proof was 
the larceny of a ‘‘kip’’ skin, and similar cases, State v. Campbell, 76-261; State v. Underwood, 
77-502—-which uses the word ‘‘spinster’’ after the name of a married female defendant, State 
v. Guest, 100-411—which lays the offense as committed against the ‘‘act of assembly,’’ in- 
stead of against the ‘‘statute,’’ State v. Tribatt, 32-151—-which fails to have the names of the 
witnesses checked off, as examined, unless it is shown as a fact that the witnesses were not 
sworn and examined, or one not signed by the foreman or not signed ‘‘true bill,’’ State v. 
Sultan, 142-572, overruling State v. McBroom, 127-528; State v. Long, 143-670—where a 
secret assault upon two persons at the same time is charged, State v. Knotts, 168-173—-where 
the affidavit and warrant taken together make the charge definite, State v. Poythress, 174-809. 
See section 4625. 


INDICTMENTS NOT REMEDIED BY SECTION. One which contains several counts, 
charging distinct and separate felonies, State v. Rell, 80-442; State v. Perdue, 107-853—a 
count in the indictment which does not contain the name of the defendant and distinctly charge 
him with the offense, State v. Phelps, 65-450. Cured by section 4625. One for felony which 
fails to charge that the offense was done ‘‘feloniously’’: State v. Purdie, 67-25; State v. 
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Roper, 88-656. One for perjury which does not aver that the defendant ‘‘wilfully and cor- 
ruptly’’ took the false oath: State v. Davis, 84-787. One for assault with intent to commit 
rape which does not charge the offense to have been done ‘‘forcibly and against her will’’: 
State v. Powell, 106-635; State v. Marsh, 132-1000. 


SECTION MERELY CITED. See State v. Hollingsworth, 100-535; State v. Murphy, 101- 
697; State v. Fair, 106-760; State v. Warren, 113-683; State v. Shade, 115-757; State v. 
Darden, 117-697; State v. Johnston, 119-898; State v. Neal, 120-620; State v. Wilson, 121-654; 
State v. Perry, 122-1023; State v. Railway Co., 125-671; State v. Lumber Co., 153-610. 


4624. No quashal for grand juror’s failure to pay taxes or being party to suit. 
No indictment shall be quashed nor shall judgment thereon be arrested by 
reason of the fact that any member of the grand jury finding such bills of indict- 
ment had not paid his taxes for the preceding year, or was a party to any suit 
pending and at issue. 

1907, ¢: 36. 

Section referred to in State v. Banner, 149-519. 


4625. Defects which do not vitiate. No judgment upon any indictment for 
felony or misdemeanor, whether after verdict, or by confession, or otherwise, 
shall be stayed or reversed for the want of the averment of any matter unneces- 
sary to be proved, nor for omission of the words ‘‘as appears by the record,”’ 
of the words ‘‘with force and arms,’’ nor for the insertion of the words ‘‘against 
the form of the statutes’’ instead of the words ‘‘against the form of the statute,’’ 


or vice versa; nor for omission of the words ‘‘against the form of the statute’’ 


or ‘‘against the form of the statutes,’’ nor for omitting to state the time at 


which the offense was committed in any case where time is not of the essence of 
the offense, nor for stating the time imperfectly, nor for stating the offense to 
have been committed on a day subsequent to the finding of the indictment, or on 
an impossible day, or on a day that never happened; nor for want of a proper 
and perfect venue, when the court shall appear by the indictment to have had 
jurisdiction of the offense. 

Rey., s. 3255; Code, s. 1189; R. C., c. 35, s. 20; 7 Hen. VIII, ec. 8. 


See generally: State v. Moses, 13-452; State v. Smith, 63-234; State v. Wise, 66-120; State 
v. Williamson, 81-540; State v. Kirkman, 104-911; State v. Sykes, 104-694; State v. Harris, 
106-682; State v. Peters, 107-876; State v. Arnold, 107-861; State v. Pate, 121-659; State v. 
Hester, 122-1050. 

Section cited and approved: State v. Storkey, 63-7; State v. Caudle, 63-30; State v. Purdie, 
67-326; State v. Haney, 67-467; State v. Simons, 70-336; State v. Davis, 80-385; State v. 
Jones, 80-415; State v. Parker, 81-531; State v. Joyner, 81-534; State v. Taylor, 83-601; State 
v. Howard, 92-778; State v. Williams, 117-753; State v. Long, 143-670. 

It is not necessary that an indictment conclude ‘‘against the peace and dignity of the 
state’’: State v. Kirkman, 104-911 (overruling State v. Joyner, 81-534); State v. Peters, 
107-876—nor ‘‘against the form of the statute (or statutes)’’, State v. Sykes, 104-694; State 
v. Kirkman, 104-911; State v. Harris, 106-682; State v. Peters, 107-876. Indictment need 
not charge the place where an affray was committed: State v. Lancaster, 169-284—nor the 
time when time is not material, State v. Francis, 157-612. To omit the word ‘‘and’’ in de- 
scribing an ‘‘innocent and virtuous woman’’ is immaterial: State v. Ratliff, 170-707. The 
date charged in the bill is immaterial: State v. White, 146-608. 

This section does not remedy an indictment for felony which fails to charge that the offense 
was done ‘‘feloniously,’’ State v. Shaw, 117-765—an indictment for murder by a stroke or 
blow which fails to allege the infliction of a ‘‘mortal wound,’’ State v. Morgan, 85-581—an 
indictment which charges several distinct and separate offenses in same count may be quashed, 
but the objection is waived by failure to move in apt time, or by a nol. pros. as to all but 
one charge, or by verdict, State v. Burnett, 142-577. 
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Art. 14. Trrat Brrore JUSTICE 


4626. In cases of final jurisdiction. When the justice is satisfied that he has 
jurisdiction, if no jury is asked for, he shall proceed to determine the case, and 
shall either acquit the accused or find him guilty, and sentence him to such 
punishment as the case may require, not to exceed in any ease a fine of fifty 
dollars or imprisonment in the county jail for thirty days. 

Rey., s. 3256; Code, s. 897; 1868-9, c. 178, sube. 4, s. 8. 


See generally: State v. Shelly, 98-673. For jurisdiction of justice in criminal actions, see 
section 1481 and annotations thereunder. 


4627. Trial by jury, if demanded. If either the complainant or the accused 
shall ask for it, the justice shall allow a trial by jury, as is provided in civil 
actions before justices of the peace. 

Reyv., s. 3257; Code, s. 898; 1868-9, c. 178, sube. 4, s. 9. 


Constitutionality of trial without jury: State v. Stewart, 89-563; see cases collected under 
Const., Art. I, sec. 13. 


Section merely cited in State v. Powell, 97-417; State v. Moore, 136-581. 


4628. What submitted to jury. In case a trial by jury is had, the justice shall 
submit to the jury in each case simply the question of the guilt or innocence of 
the accused of the offense charged, and shall enter the verdict on his docket, 
and adjudge accordingly. 

Rey., s. 3258; Code, s. 899; 1868-9, c. 178, sube. 4, s. 10. 


4629. Commitment after judgment. The commitment to the county prison 
shall set forth— 

1. The name of the guilty person. 

2. The nature of the offense of which he is convicted and the date of the trial. 

3. The period of his imprisonment. 

4. It shall be directed to the sheriff of the county, or to the keeper of the 
county jail, and shall direct him to keep the prisoner for the time stated, or 
until discharged by law. 

5. The name of the constable or other officer required to execute it. 

6. It shall be signed by the justice and be dated. 

Rey., s. 3259; Code, s. 1238; 1868-9, t. 178, sube. 4, s. 17. 

See generally: State v. Armistead, 106-640. 

That the mittimus does not comply, in all respects, with the requirements of this section is 


no defense to the charge of taking by force, from the custody of a lawful officer, a prisoner 
legally committed to his charge: State v. Armistead, 106-640. 


4630. Parties entitled to copy of papers; bar to indictment. The justice shall 
give to either party on request, and on payment of his lawful fee, a copy of the 
complaint and of his finding and sentence. Such finding and sentence may be 
pleaded in bar of any indictment subsequently found for the same offense. 

Rey., s.:3260; Code, ss. 902, 903; 1868-9, c. 178, sube. 4, ss. 18, 14. 


As to former conviction, see State v. Lucas, 139-567. Section merely cited: State v. Lyon, 
93-575. 


4631. Justice to make return of cases to superior court. It is the duty of each 
justice of the peace on or before Monday of every term of the superior court of 
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his county, to furnish the clerk of the court with a list of the names and offenses 
of all parties tried and finally disposed of by such justice of the peace, together 
with the papers in each ease, in all criminal actions, since the last term of the 
superior court. The clerk of the court shall hand a copy of such list to the 
solicitor and to the grand jury at each term of court; and no indictment shall be 
found against any party whose ease has been so finally disposed of by any justice 
of the peace: Provided, that this section shall not be deemed to extend or enlarge 
or otherwise affect the jurisdiction of justices of the peace, except as provided 
by law. 
Rey., s. 3261; Code, s. 906; 1869-70, c. 110. 


Section cited: State v. Foy, 98-744; State v. Latham, 110-490. 
Failure to comply with this section is a misdemeanor by section 4385. 


Art. 15. Trrau In Superior Court 


4632. Prisoner standing mute, plea ‘‘not guilty’’ entered. If any person, 
being arraigned upon or charged in any indictment for any crime, shall stand 
mute of malice or will not answer directly to the indictment, the court shall order 
the plea of ‘‘not guilty’’ to be entered on behalf of such person; and the plea 
so entered shall have the same force and effect as if such person had pleaded the 
same. 

Revasiso262) Codey sa 193 sit CnC oD mS a2 Ov CODES amos 

As to deaf-mutes: State v. Harris, 53-136. 

Plea may be entered after verdict in some cases: State v. McMillan, 68-440. 

It is within the judge’s discretion to allow defendant to withdraw a plea of guilty and enter 
a plea of not guilty, or vice versa: State v. Branner, 149-559. 

_ Plea of former acquittal, effect of, and to what it applies: State v. Freeman, 162-594. 

Section cited: State vy. Pollard, 83-598. Also, see State v. Farrar, 104-702; State v. Jack- 
son, 82-565. 


4633. Peremptory challenges of jurors by defendant. Every person on joint 
or several trial for his life may make a peremptory challenge of twelve jurors 
and no more; and in all joint or several trials for crimes and misdemeanors, 
other than capital, every person on trial shall have the right of challenging 
peremptorily, and without showing cause, four jurors and no more. And to 
enable defendants to exercise this right, theeclerk in all such trials shall read 
over the names of the jurors on the panel, in the presence and hearing of the 
defendants and their counsel, before the jury shall be impaneled to try the issue ; 
and the judge or other presiding officer of the court shall decide all questions as 
to the competency of jurors. 


Rey.; 8..3263 ; Code, s 1199) 1913 c. 31, sxas,188% ¢. 53 3 Ra Cy C35,58. 382 551871-2, senso; 
Re 8:, C.. ob, SS 1921 IT is Collon Sa Sorel SID me woos el SOler ChIDO2 mS liae CoG mCi Olam 
Hen. VIII, c. 14, s. 6. 

See annotations under sections 2331, 4634. See generally: State v. Benton, 19-196; State 
v. Hensley, 94-1021; State v. Hunt, 128-584. 

Jury trial means by twelve men. In a criminal case the defendant cannot consent to a 
trial by less than twelve: State v. Rogers, 162-656. 

Neither of two defendants in an indictment on a joint trial has cause to complain of a 
challenge by the other: State v. Smith, 24-402. The right of the defendant is to object to, 
not to select, jurors: State v. Banner, 149-519. 

Prisoner must exhaust his peremptory challenges before he can assign as error the ruling 
of the court upon the competency of a iuror challenged by him: State v. Hensley, 94-1021; 
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State v. Pritchett, 106-667; State v. Kinsauls, 126-1095; State v. Teachy, 138-587; Ives v. 
Railroad, 142-131; State v. Sultan, 142-569; State v. Bohanon, 142-695; State v. Banner, 
149-519; State v. English, 164-497; State v. Terry, 173-761; State v. Carroll, 176-730. 

On an indictment for murder, where the solicitor states that he will only ask for a verdict 
of murder in the second degree or manslaughter, the defendant is not entitled to more than 
four peremptory challenges: State v. Hunt, 128-584; State v. Caldwell, 129-682. 

Standing a juror aside to be called at end of panel is a challenge for cause by the state: 
State v. Benton, 19-196. Defendant cannot stand jurors aside until panel is finished: State 
v. Bone, 52-121. 

Error to permit state to peremptorily challenge juror after he has been passed upon by 
state and tendered to prisoner: State v. Fuller, 114-885. But not error to permit state to 
challenge a juror after passing him and before he was accepted by defendant, when defendant 
has not exhausted his peremptory challenges: State v. Carroll, 176-730. 

Where juror in a capital case states that he is opposed to capital punishment and has re- 
ligious scruples against acting as a juror, trial court should excuse him: State v. Vick, 132- 
995. Trial court can excuse juror, before jury impaneled, although solicitor has passed him 
to prisoner and has not challenged him for cause: Ibid. 

Where a trial judge rests his refusal to exercise his discretion upon the mistaken opinion, 
either that it is not vested in him or that the facts are not such as to call for its exercise, it 
is error: State v. Fuller, 114-885. 

Competency of jurors is in the discretion of the court: State v. Bohanon, 142-695; State v. 
Register, 133-746; State v. Vick, 132-995; State v. Kinsauls, 126-1095; State v. DeGraff, 113- 
688; State v. Potts, 100-457; State v. Green, 95-611; State v. Hensley, 94-1021; State vy. Kil- 
gore, 93-533; State v. Brittain, 89-481; State v. Collins, 70-241; State v. Dove, 32-469; State 
vy. Ellington, 29-61; State v. Benton, 19-196. 

Section cited in Dunn v. R. R., 131-449; State v. Hargrove, 100-484; State v. Davis, 80-385; 
State v. Patrick, 48-443; State v. Caldwell, 46-289; State v. Morgan, 19-348, 


CHALLENGE TO ARRAY. Action of trial judge in determining qualifications of a jury- 
man, if erroneous, is ground for challenge to the array by motion to quash and set aside entire 
panel, and in absence of such challenge a defendant cannot be allowed to take advantage of 
the alleged error after trial and judgment: State v. Moore, 120-570. 

It is not a challenge to the array for solicitor to ask ‘‘if any member of the jury had formed 
and expressed the opinion that the prisoner was not guilty, to let it be known’’: State v. 
Walker, 145-567. 

Not ground of challenge that sheriff failed to summon some drawn from box, or that box 
not properly revised, there being no charge of corruption or partiality: State v. Stanton, 
118-1182; State v. Banner, 149-519—such objection comes too late after a plea of not guilty, 
Ibid.—or that one man named in writ had removed from county; that another was dead when 
jury list revised; that one was not summoned; nor that sheriff, in copying list, omitted, by 
mistake, the name of one who in consequence was not summoned, State v. Whitt, 113-716; see, 
also, State v. Speaks, 94-865—or that no person of color, the prisoner being a colored man, was 
summoned upon the special venire, State v. Sloan, 97-499. 

Provisions of law as to revising of jury list are directory and not mandatory, and it is no 
cause of challenge to the array that they were not revised at time and place specified, a proper 
revision having been made: State v. Teachy, 138-587. 


CHALLENGE OF JURORS FOR CAUSE. If juror called is biased by prejudice against 
prisoner’s race: State v. McAfee, 64-339—or has a personal grudge, State v. Benton, 19-210. 
If juror related to parties interested: State v. Potts, 100-457; State v. Perry, 44-330; State 
v. Shaw, 25-532; State v. Ketchey, 70-621. 

If juror formed and expressed an opinion: State v. Potts, 100-457; State v. Green, 95-611; 
State v. Efler, 85-585; State v. Collins, 70-241; State v. Benton, 19-209—but if juror states he 
is not so prejudiced that he could not render a fair and impartial verdict, he is competent, 
State v. Terry, 173-761; State v. Foster, 172-961; State v. Banner, 149-519; State v. Kilgore, 
93-533; State v. DeGraff, 113-688; State v. Bohanon, 142-695; State v. Hllington, 29-66; but 
see State v. Benton, 19-217. 

The only requisite for a special venireman is that he is a freeholder of the county: State v. 
Kilgore, 93-533—no cause of challenge that he has served on jury within two years, Ibid. 

Party knowing of ground for challenge before trial, and not availing himself of it, shall not 
have a new trial: State v. McEntyre, 1-267. 
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Regular juror cannot be challenged on ground that he has served on jury within past two 
years: State v. Brittain, 89-481. 

Juror can himself state to court why he is not competent to serve: State v. Vann, 162-534; 
State v. Benton, 19-222; State v. Jones, 80-415; State v. Vestal, 82-563—and if he states, 
after being accepted, that he has served on jury within past two years, it is not error in the 
court to then allow a challenge by the state: State v. Vestal, 82-563; see State v. Jones, 80-415. 

A prosecutor in a criminal action to which defendant has not pleaded is not disqualified as 
a juror in another cause: State v. Brady, 107-822. That juror is a nonresident of county is 
good ground for challenge, but not for a new trial after verdict rendered: State v. Upton, 
170-769; State v. White, 68-158. 

Juror prejudiced against prosecuting witness: State v. Little, 174-793. 

Where cause of challenge admitted by the state, prisoner is bound by his challenge: State 
v. Creasman, 32-395. 


4634. Peremptory challenges by the state. In all capital cases the prosecuting 
officer on behalf of the state shall have the right to challenge peremptorily four 
jurors for each defendant, but shall not have the right to stand any jurors at the 
foot of the panel. The challenge must be made before the juror is tendered to 
the prisoner, and if he will challenge more than four jurors he shall assign for 
his challenge a cause certain; and in all other cases of a criminal nature a chal- 
lenge of two jurors shall be allowed in behalf of the state for each defendant, and 
challenge also for a cause certain, and in all cases of challenge for cause certain 
the same shall be inquired of according to the custom of the court. 

Rev., s. 3264; Code, s. 1200; 1918, c. 31, s. 4; 1907, c. 415; 1887, c. 58; R. C.; e. 35, s. 33; 
1827, c. 10; 33 Edw. I, e. 4. 

For annotations, see sections 2331, 4633. 


4635. Challenge to special venire same as to tales jurors. In the trial of all 
criminal cases, where a special venire shall be ordered, the same causes of chal- 
lenge to the jurors summoned on the special venire shall be allowed as exist to 
tales jurors. 

Rev., 8. 3265; 1887, c. 53. 

For causes of challenge, see chapter entitled Jurors. 


4636. Exclusion of bystanders in trials for rape. In the trial of cases for rape 
and of assault with the intent to commit rape, the trial judge may, during the 
taking of the testimony of the prosecutrix, exclude from the court-room all per- 
sons except the officers of the court, the giorno and those engaged in the trial 
of the case; and upon the preliminary hearing before a justice of the peace of the 
offenses above named, that officer may adopt a like course. 

1907, ¢. 21. 


4637. Term expiring during trial extended. In case the term of a court shall 
expire while a trial for felony shall be in progress, and before judgment shall be 
given therein, the judge shall continue the term as long as in his opinion it shall 
be necessary for the purposes of the case; and he may in his discretion exercise 
the same power in the trial of any other cause under the same circumstances, 
except civil actions begun after Thursday of the last week. 

Rey., 8. 3266; Code, s. 1229; 1893, c. 226; C. C. P., s. 897; R. C., ce. 31, s. 16; 18380, ec. 22. 

Section declared constitutional: State v. Adair, 66-298; State v. Jefferson, 66-309; State v. 


Taylor, 76-64; State v. Monroe, 80-373. Section (1893, c. 226) approved: Bank v. Gilmer, 
116-700. 


4638 CRIMINAL PROCEDURE—Arrt. 15 Ch. 83 


Expiration of term is no reason, in felony case, to discharge jury before verdict; judge can 
continue court, and if he is due to begin another court on the next Monday, he can postpone 
it for four days: State v. MceGimsey, 80-377—or the governor may designate another judge 
to hold the next court: State v. Wood, 175-809; State v. R. R., 145-495. 

See generally: State v. Penley, 107-808. Section cited in State v. Bullock, 63-570; State 
y. Jefferson, 66-309; State v. MeGimsey, 80-377; Taylor v. Erwin, 119-274. 


4638. Justification as defense to libel. Every defendant who is charged by 
indictment with the publication of a libel may prove on the trial for the same 
the truth of the facts alleged in the indictment; and if it shall appear to the 
satisfaction of the jury that the facts are true, the defendant shall be acquitted 
of the charge. 

Rey., 8s. 3267; Code, s. 1195; R: C., c. 35, s.. 26. 


See generally: State v. Lyon, 89-568. The defendant cannot justify under this section by 
showing a general report in the neighborhood of the truth of his libelous publication: State 
v. White, 29-180. 

Evidence: State v. Sherman, 115-773; State v. Lyon, 89-568. Variance: State v. Town- 
send, 86-676. 

Section cited in Jones v. Brinkley, 174-23. 


4639.' Conviction of assault, when included in charge. On the trial of any 
person for rape, or any felony whatsoever, when the crime charged includes an 
assault against the person, it is lawful for the jury to acquit of the felony and 
to find a verdict of guilty of assault against the person indicted, if the evidence 
warrants such finding; and when such verdict is found the court shall have 
power to imprison the person so found guilty of an assault, for any term now 
allowed by law in eases of conviction when the indictment was originally for 
the assault of a like character. 

Reyv., Ss. 3268; 1885, c. 68. 

See generally: State v. Lance, 166-411; State v. Hunt, 128-586; State v. Fritz, 133-725; 


State v. Nash, 109-824; State v. Johnson, 94-863. 
Section explained in State v. Smith, 157-578. 


4640. Conviction fora less degree or an attempt. Upon the trial of any 
indictment the prisoner may be convicted of the crime charged therein or of a 
less degree of the same crime, or of an attempt to commit the crime so charged, 
or of an attempt to commit a less degree of the same crime. 

Rey, Sh S269Re1 891 new 20558. 2. 


See generally, as to murder: State v. Matthews, 142-621—as to rape, State v. Lance, 166- 
411. Ina charge for murder, defendant may be convicted as accessory before the fact: State 
vy. Bryson, 173-803. 

Since this section the joinder, in an indictment for an offense, of a count for a lesser 
offense, or for an attempt to commit the same, is mere surplusage: State v. Brown, 113-645. 

Section cited in State v. Horner, 174-788; State v. Stephens, 170-745; State v. Fenner, 
166-247; State v. Savage, 161-245; State v. Smith, 157-578. 


4641. Burglary in first degree charged, verdict for second degree. When the 
erime charged in the bill of indictment is burglary in the first degree, the jury 
may render a verdict of guilty of burglary in the second degree if they deem it 
proper so to do. 

Rey., s. 8270; 1889, c. 484, s. 3. 

See generally: State v. Foster, 129-704. 
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4642. Verdict for murder in first or second degree. Nothing contained in 
the statute law dividing murder into degrees shall be construed to require any 
alteration or modification of the existing form of indictment for murder, but 
the jury before whom the offender is tried shall determine in their verdict 
whether the crime is murder in the first or second degree. 

Rev.; So 3211-71893) Co 8d."s2 3. 

Section declared constitutional: State v. Cole, 132-1069. See generally: State v. Lane, 166- 
333; State v. Gilchrist, 113-673; State v. Covington, 117-834; State v. Matthews, 142-621. 

An indictment, though drawn according to the precedent in use before act of 1893, is in 
proper form and charges the offense of murder in the first degree: State v. Lipscomb, 134-689. 

This section applies equally to all indictments for murder: State v. Matthews, 142-621. 
Since the act, when nothing else appears, the killing is presumed to be murder in the second 
degree: State v. Wilcox, 118-1131; State v. Dowden, 118-1145; State v. Booker, 123-713; State 
v. Rhyne, 124-847; State v. Hicks, 125-636; State v. Bishop, 131-733; State v. Daniels, 134-676; 
State v. Capps, 134-628. 

It is the duty of the jury to determine in their verdict whether the crime is murder in the 
first or second degree: State v. Gadberry, 117-811; compare State v. Gilchrist, 113-673; State 
v. Daniels, 134-675—and this is duty of petit jury and not the grand jury, State v. Ewing, 
127-555; State v. Hunt, 128-584. The verdict is construed with reference to the charge and 
the evidence: State v. Wiggins, 171-813; State v. Murphy, 157-614—but the judge should 
have the jury express in the verdict the degree of the crime, State v. Bagley, 158-608. 

When the whole evidence shows the offense to be murder in the first degree or not guilty, it 
is not error for the judge to so instruct the jury: State v. Walker, 170-716. 


4643. Demurrer to the evidence. When on the trial of any criminal action 
in the superior court, or in any criminal court, the state has produced its evi- 
dence and rested its case, the defendant may move to dismiss the action or 
for judgment of nonsuit. If the motion is allowed, judgment shall be entered 
accordingly ; and such judgment shall have the force and effect of a verdict of 
‘‘not guilty’’ as to such defendant. If the motion is refused, the defendant 
may except; and if the defendant introduces no evidence, the case shall be 
submitted to the jury as in other cases, and the defendant shall have the benefit 
of his exception on appeal to the supreme court. 

Nothing in this section shall prevent the defendant from introducing evidence 
after his motion for nonsuit has been overruled; and he may again move for 
judgment of nonsuit after all of the evidence in the case is concluded. If the 
motion is then refused, upon consideration of all of the evidence, the defendant 
may except; and, after the jury has rendered its verdict, he shall have the 
benefit of such latter exception on appeal to the supreme court. If defend- 
ant’s motion for judgment of nonsuit be granted, or be sustained on appeal to 
the supreme court, it shall in all cases have the force and effect of a verdict 
of ‘‘not guilty.”’ 

1913,;¢. 73 Wx. ySess:21913,- e132: 

As to nonsuits in criminal cases generally: State v. Killian, 173-792; State v. Carlson, 171- 
818; State v. Isley, 164-491; State v. Houston, 155-432; State v. Moody, 150-847. As to suffi- 
cient evidence to go to the jury in case of arson, State v. Clark, 173-739—as to homicides, 
State v. Bridges, 172-879. 4 

Demurrer to the evidence and motion of nonsuit are proper methods of taking advantage of 
a variance in criminal cases: State v. Gibson, 169-318; s. c., 170-697. If allowed it has the 
effect of an acquittal: State v. Moore, 166-371. 

A nonsuit in a criminal case does not interfere with the power of the judge to order a mis- 
trial in his discretion: State v. Andrews, 166-349. 

If the defendant’s motion is denied and he introduces evidence he loses the benefit of the 


first motion: State v. Killian, 173-792. 
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Demurrer to the evidence in criminal case must be taken before verdict: State vy. Leak, 156- 
643; State v. Houston, 155-432. But the attorney-general may consent to a demurrer to the 
evidence in the supreme court: Ibid. For practice in civil cases, see section 567. 


46044. New trial to defendant. The courts may grant new trials in criminal 
cases when the defendant is found guilty, under the same rules and regulations 
as 1n Civil cases. 

Rey, Si o202 Code, s.. 1202: R. C.ne; 85,,s.. 35.22.1815, .¢. 895. 


See generally: State v. Gee, 92-756; State v. Bennett, 93-503; State v. Bailey, 100-528; 
State v. Fuller, 114-885; State v. Perry, 121-533; State v. Lilliston, 141-857; State v. Turner, 
143-641. 

Where special verdict is so defective that court cannot pronounce judgment upon it, the 
rule is to order a new trial: State v. Hanner, 143-632, and cases cited. 

The defendant is not entitled to a continuance in order that he may apply for a pardon: 
State v. Newell, 172-933—nor is a defendant entitled to be discharged because he has been 
used as a witness for the state against other defendants, Ibid. 

When the judge ditects the clerk to enter a verdict of not guilty, as upon a variance, and 
afterwards strikes out the entry and makes a mistrial, such action is not reviewable: State v. 
Ford, 168-165. 

Where a trial judge rests his refusal to exercise his discretion upon the mistaken opinion 
either that it is not vested in him or that the facts are not such as to call for its exercise, it 
is error: State v. Fuller, 114-885; State v. Perry, 121-533. 

When a motion for a new trial is based upon affidavits, the. supreme court will not look 
into them; the court below must find the facts and spread them on the record: State vy. Best, 
111-638; State v. DeGraff, 113-689—and where the trial judge finds the facts and refuses to 
grant a new trial, his decision on that ground is not reviewable, State v. Fuller, 114-885. 

The granting of a new trial upon newly discovered evidence is, in criminal cases, within the 
discretion of the trial judge, in the absence of gross abuse, and the supreme court cannot enter- 
tain such a motion, nor can it entertain a petition to rehear a criminal case: State v. Trull, 
169-363; State v. Ice Co., 166-403; State v. Arthur, 151-653; State v. DeGraff, 113-689; State 
v. Lilliston, 141-857; State v. Turner, 143-641; State v. Starnes, 94-973, 97-423; State v. 
Rowe, 98-629. 

A new trial will not be granted, on motion, to the state: State v. Freeman, 66-647—or for a 
variance between the allegation and proof, where no exception is taken in the court below, 
State v. Craig, 89-475—or for an erroneous statement of the law which the finding of the jury 
corrects, State v. Grady, 83-643—as a matter of law because a witness was not sworn and the 
fact was not discovered until after the jury had retired, State v. Gee, 92-756—because of abuse 
of privilege in the argument to the jury, except where it is gross, and probably injured the 
complaining party and was not properly checked by the trial judge, State v. Rogers, 94-860; 
State v. Davenport, 156-596—because a juror is not a resident of the county in which the 
indictment is tried, State v. White, 68-158; State v. Upton, 170-769—because a juror who says 
on oath that he has not made up his opinion, said before summoned that he had made up his 
opinion, State v. Scott, 8-24—-because the jury took refreshments after retiring, unless it appear 
that the refreshments were furnished by the party in whose favor the verdict was given, State 
y. Sparrow, 7-487—or because the jurors were allowed to sleep in separate but adjoining rooms, 
State v. Trull, 169-363. 

Where a defendant is acquitted upon one count in an indictment and convicted upon another, 
and a new trial is awarded, it must be to retry the whole case: State v. Stanton, 23-424; see, 
also, State v. Grady, 83-643; State v. Bridgers, 87-562. 


4645. Nol. pros. after two terms; when capias and subpenas to issue. A 
nolle prosequi ‘‘with leave’’ shall be entered in all criminal actions in which 
the indictment has been pending for two terms of court and the defendant has 
not been apprehended and in which a nolle prosequi has not been entered, urless 
the judge for good cause shown shall order otherwise. The clerk of the 
superior court shall issue a capias for the arrest of any defendant named in any 
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criminal action in which a nolle prosequi has been entered when he has rea- 
sonable ground for believing that such defendant may be arrested or upon the 
application of the solicitor of the district. When any defendant shall be 
arrested it shall be the duty of the clerk to issue a subpcena for the witnesses 
for the state indorsed on the indictment. 

Reve, Solos Lovo, Cro00, Sse leo, 

For clerk’s nol. pros. docket, see section 952. 

Solicitor can enter a nol. pros. in his discretion: State v. Thompson, 10-613—and capias 
cannot again issue without leave of court, State v. Smith, 129-547; State v. Thornton, 35-256— 
but when nol. pros. ‘‘with leave’’. entered, solicitor can issue capias without further leave, 
State v. Smith, 129-546. 

Effect of a nol. pros. being entered is not to acquit defendant, but he may still be prose- 
cuted for the same offense: State v. Smith, 170-742; Wilkinson v. Wilkinson, 159-265; State 
v. Thornton, 35-256; see State v. Smith, 129-547. 

Entering a nol. pros., with leave, does not start the statute of limitations again: State v. 
Williams, 151-660. 


4646. Prisoner not to be tried in prison uniform. It shall be unlawful for 
any sheriff, jailer or other officer to require any person imprisoned in jail to 
appear in any court for trial dressed in the uniform or dress of a prisoner or 
convict, or in any uniform or apparel other than ordinary civilian’s dress, or 
with shaven or clipped head. And no person charged with a criminal offense 
shall be tried in any court while dressed in the uniform or dress of a prisoner 
or convict, or in any uniform or apparel other than ordinary civilian’s dress, 
or with head shaven or clipped by or under the direction and requirement of 
any sheriff, jailer or other officer, unless the head was shaven or clipped while 
such person was serving a term of imprisonment for the commission of a crime. 

Any sheriff, jailer or other officer who violates the provisions of this section 
shall be guilty of a misdemeanor. 

1915, ec. 124. 


Art. 16. APPEAL 


4647. Appeal from justice, trial de novo. The accused may appeal from the 
sentence of the justice to the superior court of the county. On such appeal 
being prayed, the justice shall recognize both the prosecutor and the accused, 
and all the material witnesses, to appear at the next term of the court, in such 
sums as he shall think proper; and he may require the accused to give sureties 
for his appearance as aforesaid. In all cases of appeal, the trial shall be anew, 
without prejudice from the former proceedings. 

Rev., s. 3274; Code, s. 900; 1868-9, c. 178, subec. 4, s. 11; 1879, c. 92, s. 10. 

See generally (for a discussion of this act as amended from time to time): State v. Powell, 
86-640; State v. Griffis, 117-709. 

In a criminal prosecution no appeal lies except from a final judgment: State v. Ford, 168- 
165; State v. Webb, 155-426. For appeal on peace warrant, see section 4539. 

The appeal allowed by this section and under article 4, section 27, of the constitution is for 
the benefit of the accused only; but so much of the judgment as is personal to the prosecutor 
and taxes him with the costs may be appealed from: State v. Powell, 86-640; State vy. Morgan, 
120-563. 

Upon an appeal from a justice of the peace this section does not make it necessary that the 
defendant should be tried upon an indictment found by a grand jury: State v. Quick, 72-241; 
State v. Thornton, 136-616—nor is it necessary when appeal is from a recorder’s court, State 
v. Freeman, 172-925; State v. Dunlap, 159-491; State v. Jones, 145-460; State vy. Lytle, 138- 
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738. But if the offense is not within the jurisdiction of the lower court a bill of indictment 
is necessary: State v. McAden, 162-575; State v. Hooker, 145-581; State v. Fesperman, 108- 
770; State v. Hyman, 164-411. 

Defendant not entitled to new trial because punishment imposed by police justice was un- 
authorized; the case should be remanded for resentence: State v. Black, 150-866. 

On appeal from a justice of the peace’s refusal to grant a motion in an arrest of judgment, 
the whole case is brought up and the defendant is entitled to a trial de novo, unless he has 
pleaded guilty, when he is only entitled to bring up for review the question whether the facts 
charged and admitted by the plea constitute the offense: State v. Koonce, 108-752; State v. 
Warren, 113-683. 


4648. Justice to return papers and findings to superior court. In every 
case in which an appeal shall be prayed the justice shall forthwith transmit to 
the clerk of the superior court of the county all papers in the ease, together 
with a copy of the verdict, if any, of his determination of the facts if there shall 
have been no trial by jury, and of the sentence, in which shall be set forth all 
the facts found by him, as well as his finding of those which were alleged in the 
complaint and which were found by him not to be proved. 

Rey., s. 3275; Code, s. 901; 1868-9, c. 178, sube. 4, s. 12. 

Section cited in State vy. Lyon, 93-575. 


4649. When state may appeal. An appeal to the supreme court may be taken 
by the state in the following cases, and no other. Where judgment has been 
given for the defendant— 

1. Upon a special verdict. 

2. Upon a demurrer. 

3. Upon a motion to quash. 

4. Upon arrest of judgment. 

Rey., s. 8276; Code, s. 1237. 

As to the law before this section, see State v. Lane, 78-547; State v. Keeter, 82-457; State 
v. Padgett, 82-544; State v. Scanlan, 85-601; State v. Swepson, 83-584. 

See generally: State v. Swepson, 83-584; State v. Moore, 84-724; State v. Powell, 86-640; 
State v. Ballard, 122-1024; State v. Savery, 126-1083; State v. Southern Ry., 126-1073. 

State may appeal when judge sustains defendant’s demurrer to pleading, and not to the 
evidence: State v. Moody, 150-847. State cannot appeal when judge directs a verdict of not 
guilty: Ibid—mnor when the judge strikes out a plea of guilty and enters a verdict of not 
guilty without a jury, State vy. Branner, 149-559. 

In case of an appeal lost without laches, the state may have a writ of certiorari as sub- 
stitute: State v. Swepson, 83-584. 

Section cited in State v. Miller, 97-451; State v. Monger, 107-771; State v. Morgan, 120- 
563; State v. Hinson, 123-755; State v. Davidson, 124-839; State v. Bost, 125-710; State v. 
Southern Ry., 126-1073; State v. Bowman, 145-454; State v. Lancaster, 169-284. 


4650. Appeal by defendant to supreme court. In all cases of conviction in 
the superior court for any criminal offense, the defendant shall have the right to 
appeal, on giving adequate security to abide the sentence, judgment or decree 
of the supreme court; and the appeal shall be perfected and the case for the 
supreme court settled, as provided in civil actions. 

Rey, 8.0200; Codey Sal234 RC. eG. 4. se 21 1818 Gl 9625s. 24) 

The statutory appeal takes the place of the old writ of error: State v. Webb, 155-426. 
Appeal by. the defendant in a criminal case from the superior court to the supreme court 
vacates the judgment of the former: State v. Applewhite, 75-229; State v. Jones, 69-16; State 
v. Miller, 94-908. 

Appeal to obtain a new trial for the admission of improper, or rejection of proper, evidence: 
State v. Clark, 34-151; State v. Keath, 83-626; State v. Barber, 89-523; State v. Skidmore, 


109-795. 
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Appeal, without assigning error or showing new facts, dismissed: State v. Miller, 97-450; 
State v. Brown, 106-645. 

Premature appeal, if taken otherwise than from a judgment on conviction or on a plea of 
guilty: State v. Ford, 168-165. No appeal from a motion to quash: State v. Burnett, 173-750. 

Withdrawal of appeal by accused in misdemeanors and felonies: State v. Leak, 90-655; 
State v. Brewer, 98-607. 

Upon suspension of judgment with consent of defendant, he waives his right to appeal on 
the question of his guilt or innocence: State v. Tripp, 168-150. 

On appeal by defendant when the complete record cannot be sent up, he should docket the 
case and ask for certiorari: State v. McDraughon, 168-131. 

If, pending an appeal in a criminal case, the statute authorizing the indictment is repealed, 
or when an ‘‘amnesty act’’ which includes the prisoner is passed, judgment will be arrested: 
State v. Nutt, 61-20; State v. Applewhite, 75-299. 

When, pending the appeal of a prisoner who has been convicted of a capital felony, he makes 
his escape, the supreme court has power in its discretion to dismiss the appeal or hear or con- 
tinue it: State v. DeVane, 166-281; State v. Keebler, 145-560; State v. Jacobs, 107-772; State 
v. Anderson, 111-689. 

Certiorari as substitute for appeal: State v. Leak, 86-647; Turner v. Quinn, 92-501; State 
v. Butts, 91-524; State v. Lee, 90-652; State v. Swepson, 82-541; State v. Gooch, 94-983; State 
v. Walters, 97-489; State v. Sloan, 97-499; State v. Webb, 155-426. 

An appeal does not lie from an interlocutory judgment in a criminal action: State vy. Bailey, 
65-426; State v. Wiseman, 68-203; State v. Keeter, 80-472; State v. Hinson, 82-540; State v. 
Lock, 86-647; State v. Polk, 91-652; State v. Hazell, 95-623; State v. Webb, 155-426. 

Power of the court to suspend judgment in a criminal case, impose conditions, and punish 
for violation of such conditions: State v. Burnette, 173-734; State v. Greer, 173-759; State v. 
Johnson, 169-311; State v. Tripp, 168-150; State v. Everitt, 164-399; State v. Hilton, 151-687. 

Judgment in criminal case to be enforced at a future day: In re Hinson, 156-250. 

Withdrawing juror and ordering a mistrial in criminal case: State v. Cain, 175-825; State 
yv. Upton, 170-769. 

Section cited in State v. Swepson, 82-541; State v. Moore, 93-501; State v. Starnes, 94-974; 
State v. Walters, 97-491; State v. Griffis, 117-713; State v. Deyton, 119-882. 


PERFECTING APPEAL. See under section 642 et seq. Must be perfected during the 
term, whether by giving bond or procuring an order dispensing with one: State vy. Dixon, 
71-204; State v. Gaylor, 85-551. Case for supreme court settled as provided for in civil 
actions: State v. Lee, 90-852; State v. Cameron, 121-572; State v. Perry, 122-1018; State v. 
Crook, 91-5386; State v. Byrd, 93-624. Duty of presiding judge to make up case on appeal: 
State v. Randall, 88-611. If counsel can agree, judge takes no part in case on appeal, but 
judge’s action is final: State v. Gooch, 94-983; State v. Chaffin, 125-660. Difference between 
case on appeal and record, record controls: State v. Carlton, 107-956. Exceptions to case 
on appeal must be specific: State v. King, 119-910. Judge’s case on appeal prima facie cor- 
rect: State v. Jarnigan, 120-568. Solicitor must pass on ‘‘case on appeal’’ for the State: 
State v. Cameron, 121-572—and he is bound by the case passed upon, State v. Wilson, 121-650. 

The judge cannot authorize the case on appeal to be served upon any other than the solici- 
tor or counsel acting for him: State v. Stevens, 152-840. 

When appellant’s case is served in time and there is no exception or countercase served, it 
is ‘‘the case’’: State v. Carlton, 107-956. Transcript should be made up in proper form: 
State v. Butts, 91-524; State v. Farrar, 103-411. Sufficiency of undertaking: State v. Byrd, 
93-624. 

Supreme court will not consider case on appeal when it does not appear to have been served 
upon opposing party and no case on appeal appears in the record proper: State v. Lewis, 145- 
585, and eases cited. 


4651. Defendant may appeal without security for costs. In all cases of con- 
viction in the superior courts, the defendant shall have the right to appeal with- 
out giving security for costs, upon filing an affidavit that he is wholly unable to 
give security for the costs, and is advised by counsel that he has reasonable cause 
for the appeal prayed, and that the application is in good faith. 

Reyv., s. 8278; Code, s. 1235; 1869-70, c. 196, s. 1. 
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See generally: State v. Gatewood, 125-694. 

Appeal in forma pauperis allowed only in term by the judge, and it must be perfected 
during the term at which verdict was rendered: State v. Gatewood, 125-694; State v. Dixon, 
71-204; State v. Barham, 85-88; State v. Gaylor, 85-551. For an appeal in forma pauperis 
it must appear that the application is in good faith: State v. Martin, 172-977; State v. 
DeVane, 166-283; State v. Smith, 152-842. 

When an appeal is taken it is to the next term of the supreme court: State v. Hawkins, 72- 
180; State v. O’Kelly, 88-609. 

The court has no authority to dispense with, or the prosecutor to waive, the requirements 
of this section: State v. Kerns, 90-650; State v. Moore, 93-500; State v. Gatewood, 125-694. 
Appeal will be dismissed when defendant files no bond and there is no order allowing him to 
appeal without bond: State v. Patrick, 72-217; State v. Spurtin, 80-362; State v. Walker, 
82-696; State v. Donaldson, 83-683; State v. Gaylor, 85-551; State v. Gatewood, 125-694. 

If on appeal in forma pauperis there is an order allowing such an appeal, but no affidavit, 
the affidavit will be presumed correct; but where the substance of the affidavit is set out, and 
the court sees that it is incorrect, the appeal must be dismissed: State v. Jones, 93-617; State 
y. Jackson, 112-849; State v. Harris, 114-830. 

The affidavit is a necessary requirement: State v. Martin, 172-977. For requirements of 
affidavit, see State v. Divine, 69-390; State v. Morgan, 77-510; State v. Moore, 93-500; State v. 
Payne, 93-612; State v. Tow, 103-350; State v. Conry, 103-352; State v. Duncan, 107-818; 
State v. Wylde, 110-500; State v. Shoulders, 111-637; State v. Rhodes, 112-856; State v. 
Perkins, 117-698; State v. Bramble, 121-603; State v. Atkinson, 141-734. 

Section merely cited in State v. Dixon, 71-204; State v. Starnes, 94-974. 


4652. Appeal granted; bail for appearance. It shall be the duty of the judge 
on filing the affidavit required in the preceding section to grant the appeal with- 
out security for costs, and for any bailable offense shall require the defendant to 
enter into recognizance in a reasonable sum to make his appearance at the first 
term of the superior court to be held in the county and to further answer the 
charge preferred. 

Rey., s. 8279; Code, s. 1286; 1869-70, c. 196, s. 2. 

Appeal in forma pauperis can be allowed only in term time and by the judge: State v. 
Gatewood, 125-694. The order to appeal in forma pauperis must be signed by the judge: 


State v. Parish, 151-659. 
Section merely cited in State v. Spurtin, 80-362. 


4653. Bail pending appeal. When any person convicted of a misdemeanor and 
sentenced by the court, shall appeal, the court shall allow such person to give bail 
pending appeal. 

/‘Rey., s. 8280; Code, s. 1181; R. C., c. 35, s. 12; 1850-1, c. 2. 


The sentence of the defendant does not end the liability of the sureties on the bail bond for 
appearance: State v. Schenck, 138-562—but he must submit to such punishment as shall be 
adjudged, Ibid. 


4654. Appeal not to vacate judgment; stay of execution. In criminal cases an 
appeal to the supreme court shall not have the effect of vacating the judgment 
appealed from, but upon perfecting the appeal as now required by law, either 
by giving bond or in forma pauperis, there shall be a stay of execution during 
the pendency of the appeal. The clerk of the superior court shall, as soon as may 
be after execution is stayed, as provided in this section, notify the attorney-gen- 
eral thereof. Said notice shall give the name of defendant, the crime of which 
he was convicted, and, if the statutory time for perfecting the appeal has been 
extended by agreement, the time of such extension. If for any reason the de- 
fendant should wish to withdraw his appeal before the same is docketed in the 
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supreme court, he may go, or be taken, before the clerk of the superior court in 
which he was convicted, and said clerk shall enter such withdrawal upon the 
record of the case, and notify the sheriff, who shall proceed forthwith to execute 
the sentence. 

Reva Seo2Sl 1 S8i, Cedi Ole sl S87 Ceo 2 Sa aemlOLos i CHOE 

Section cited and approved: State v. Jacobs, 107-772. 


4655. Judgment for fines docketed; lien and execution. When the sentence in 
whole or in part directs the payment of a fine, the judgment shall be docketed 
by the clerk and be a lien on the real estate of the defendant in the same manner 
as Judgments in civil actions, and executions thereon shall only be stayed, upon 
an appeal taken, by security being given in like manner as is required in civil 
cases. Should the judgment be affirmed upon appeal to the supreme court, the 
clerk of the superior court, on receipt of the certificate from the supreme court, 
shall issue execution on such judgment. 

Rev.,.S. 3282; 1887, ¢: 191, s. 3. 


4656. Procedure upon receipt of certificate of supreme court. The clerk of 
the superior court, in all cases where the judgment has been affirmed (except 
where the conviction is a capital felony), shall forthwith on receipt of the certifi- 
cate of the opinion of the supreme court notify the sheriff, who shall proceed to 
execute the sentence which was appealed from. In criminal cases where the 
judgment is not affirmed the cases shall be placed upon the docket for trial at 
the first ensuing term of the court after the receipt of such certificate. 

Rey., s. 3283; 1887, c. 192, s. 3. 


Art. 17. Exrcution 


4657. Death by electrocution. Death by hanging under sentence of law in 
North Carolina is hereby abolished and electrocution or death by electricity sub- 
stituted therefor. 

1909, c. 443, s. 1. 


4658. Manner and place of execution. The mode of executing a death sen- 
tence must in every case be by causing to pass through the body of the convict or 
felon a current of electricity of sufficient intensity to cause death, and the appli- 
cation of such current must be continued until such convict or felon is dead; and 
the warden of the penitentiary of North Carolina or, in case of his death, inability 
or absence, a deputy warden shall be the executioner; and when any person, 
convict or felon shall be sentenced by any court of the state having competent 
jurisdiction to be so executed, such punishment shall only be inflicted within a 
permanent death chamber which the superintendent of the state penitentiary is 
hereby authorized and directed to provide within the walls of the North Caro- 
lina penitentiary at Raleigh, North Carolina. The superintendent of the state 
penitentiary shall also cause to be provided, in conformity with this article and 
approved by the governor and council of state, the necessary appliances for the 
infliction of the punishment of death in accordance with the requirements of 
this article. — 

1909, ¢. 443, s. 2. 
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4659. Sentence of death; prisoner taken to penitentiary. Upon the sentence 
of death being pronounced against any person in the state of North Carolina 
convicted of a crime punishable by death it shall be the duty of the judge pro- 
nouncing such death sentence to make the same in writing, which shall be filed in 
the papers in the case against such convicted person, and a certified copy thereof 
shall be transmitted by the clerk of the superior court in which such sentence 
is pronounced to the warden of the state penitentiary at Raleigh, North Carolina, 
not more than twenty nor less than ten days before the time fixed in the judg- 
ment of the court for the execution of the sentence; and in all cases where there 
is no appeal from the sentence of death and in all cases where the sentence is 
pronounced against a prisoner convicted of the crime of rape it shall be the duty 
of the sheriff, together with at least one deputy, to convey to the penitentiary at 
Raleigh such condemned felon or convict forthwith upon the adjournment of the 
court in which the felon was tried, and deliver the convict or felon to the warden 
of the penitentiary: Provided, that in all cases where an appeal is taken from 
the death sentence by any person convicted of a crime punishable by death, 
except the crime of rape, such convicted felon or convict shall not be taken or 
conveyed to the penitentiary unless, in the judgment of the sheriff of the county 
in which the felon was tried and the solicitor prosecuting the felon, it shall be 
deemed necessary for the safety and safe-keeping of the convicted person or felon 
during the pendency of the appeal. 

1909, c.,. 448, s. 3. 


4660. Warden or deputy to execute sentence. The warden or deputy warden 
(in ease of the disability, death or absence of the warden), unless a suspension 
of execution be ordered, shall cause the person, convict or felon against whom the 
death sentence has been so pronounced to be electrocuted as provided by this arti- 
cle. At such execution there shall be present the warden or deputy warden, the 
surgeon or physician of the penitentiary and twelve respectable citizens. The 
counsel and any relatives of such person, convict or felon and a minister or 
ministers of the gospel may be present if they so desire. 

1909, c. 443, s. 4. 


4661. Certificate filed with clerk. The warden, together with the surgeon or 
physician of the penitentiary, shall certify the fact of the execution of the con- 
demned person, convict or felon to the clerk of the superior court in which such 
sentence was pronounced, and the clerk shall file such certificate with the papers 
of the case and enter the same upon the records thereof. 

1909, c. 443, s. 5. 


4662. Notice of reprieve or new trial. Should the condemned person, convict 
or felon be granted a reprieve by the governor or obtain a writ of error, or a new 
trial be granted by the supreme court of the state of North Carolina, or should 
the execution of the sentence be stayed by any competent judicial tribunal or 
proceeding, notice of such reprieve, new trial, appeal, writ of error or stay of 
execution shall be served upon the warden or deputy warden of the penitentiary 
by the sheriff of Wake county, in case such condemned person is confined in the 
penitentiary, or upon any sheriff having the custody of any such condemned 
person, also upon the condemned person himself. 


1909, c. 448, s. 6. 
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4663. Judgment sustained on appeal, governor fixes day for execution. In 
ease of an appeal, should the supreme court find no error in the trial or should 
the execution of the sentence be stayed by any competent judicial tribunal or 
proceeding, such condemned person, convict or felon shall be executed as hereto- 
fore provided in this article, the governor of North Carolina setting the day for 
such execution; and it is made the duty of the governor to set the date for such 
execution and notify the warden of the penitentiary thereof. 

1909, c. 448, s. 6. 


4664. New trial granted, prisoner taken to place of trial. Should a new trial 
be granted the condemned person, convict or felon against whom sentence of 
death has been pronounced, after he has been conveyed to the penitentiary, 
then he shall be conveyed back to the place of trial by such guard or guards as 
the warden of the penitentiary shall direct, their expenses to be paid as is now 
provided by law for the conveyance of convicts to the penitentiary. 

1909, c. 443, s. 7. 


4665. Disposition of body. Upon application, written or verbal, of any rela- 
tive as near as the degree of fourth cousin of the person executed, made at any 
time prior to the execution or on the morning thereof, the body, after execution, 
shall be prepared for burial under the supervision of the warden or deputy 
warden and shall be returned to the nearest railroad station of the relative or 
relatives asking for such body. The cost of preparing the body for burial, 
including transportation, shall in no case exceed the sum of fifty dollars, and 
shall be paid by the state of North Carolina upon a-warrant of the auditor of 
the state. In the event that no relative asks for the body of such executed 
person, convict or felon, the same shall be disposed of as other bodies of con- 
viets dying in the penitentiary. 

1909, c. 448, s. 9. 
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GUC TEPTESENtAati vie! LEE _ "1 babs Aes DS eee See i wt rab ety ht yet GN teh Vie 96 
CXOCUCION ANMaChON MED Y CreditOrs LO re ee ee es ern Ee peer 167 
extent of liability ‘of ‘helrewete, fort Aster Ssob eee -eereds eed eee 60 
heirs, ete. * jointly lable “forse. ee ae eterte = i te theo fered aye Pieces 59 
judgement against heirs, Ctcs- fOr, ADDOLUIOMe Gs] see. eee wee ee ase = OE 61 
note due rebateders 2. Nees _ 2 ie ae! hs UY Be? hy Bere inet 97 
payment: 
no preference: within class. 2 = see St nt es ed oe en eee 94 
OLGSLZOTe Da VNC Vee eet ac ee re ON ce sk re 93 
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debts— 
payment: SECTION 
OUtEOTdUe: Ordermwiheneyalid= = see ee a ce ee ee 95 
DETSOUSH LAD LemL OL vO MODS CLV. Ll OTs Gl CS mia t) Ui LILO oer eae ee 62 
subrogation of surety paying; priority of surety’s claim_---__-___________- 3964 
uncollected @atterssy Car,« SOLO soe ae oe ee ee ee io 
distribution : 
AAVAN CEA) ceil dreme LEN Sl wel1i VOT CO Typ eee ee 139 
advancements +takenin = @CCOUn tesco. =o ee ee ee 188 
after-born children: 
allotments sto. iInsrealtyeorepersoualtya- oe eee 141, 142, 1438 
contribution among devisees and legatees for______---_---------------- 146 
deemed devisees and legatees after allotment_____------------_----- 145 
take--realtys.allotted-.in--fee--simplesJo20082 Saki BI oe 144 
illegitimate; next of kin to mother and each other_______-__--______----_- 140 
order 40f 242-08 oe. eS EO i RS ee eee 137 
distributive shares: 
courtameayadecreempaymentiwithin etwoOmyearsie sae sens eee een eee 156 
proceedingsbyadistributeesto necoviens sa. === = eee eee ne ee eee 147 
recoverable, after, CWOAVCATS tee 2 tant ene Bain den more RP fan Uy ees 147 
representative may pay to clerk after one year__________________________-- 148 
execution; after judgment, issues to representative or successor___-_-_--------- 168 
executor. See hereunder Bond. 
appointment as! nos discharrevot dehise quem tromee == = eee 58 
failure.to; qualify, “Ory TENOUN CC ts aes eee ee 16 
NONTESIGENT 7, PLOCCSS eS ALCNG, LOLs ae ee ee ee eee 174 
Ot TOT crea are nae ae ee ee re eae eee 3199 
petition before settlement to ascertain shares under will_______________~- 146 
renunciation of .---------- eA SE LR Te SSSR RE a NO SS 13 
service by publication on; whenl22222 222s eee e eee eee 167 
@XCCULOLBOCCRSOD ER LOLG ae ae eee Fo ora a I TE Na ee 4 
familysyvear: So allowances = <= css tine eer lee ene Deere ee ee a ee ee 4111-4113 
final settlement: 
fund due absentee for seven years, disposition of __._.____.________-___-__---- 154 
funds due absentees or infants payable to court on_________________-___-- Heys 
parties to suits and proceedings) fore 222 2 eee eee eee ep eee 155 
petition: for, by representative: . = =.= eee ee ee 152 
representative mustisettle after GwOu Vea eee 150 
undue: or elitigated Pclaimss retained. ¢ OMe sa = eee ee 151 
funeral expenses: 
gravestones.“allowed | aS... --.=.15 42... 5 Siem er Rane Ay ee 108 
husband’s right to administer on wife’s estate forfeited by felonious slaying of 
a By Mg A IS Te Pee LP Ee 1G SE A OE a EB tee 2522 


inheritance tax. See Taxation. 
inventory: 


COMPClled 5 a FE Es RES EN SEEN DE SE ee Re SRS ees 49 
OL, DEW, pASSCUS scien ort ee eee te re 50 
to. be. filed.by- representatives _ fas 9 EN: Beenie eee oe oo 48 
trustees .in. wills,topfilesa2o 222 oe ee ee ee eee 51 


investments by administrators, ete. See Trustees. 
legacies : 


court. may decree payment within two years2_£- U0) ls ee 156 

proceeding. by. lezatee-to recover. oe ee Ce ae eee 147 

recoverableuafter.two--yearslo Ue ae Sei LE “en es eee 147 

representative may pay to clerk after one year_________________________ 148 
letters of administration: 

appleation.«fors-facts=to- be- shownson=2 2 _ Ss ev ae es 28 
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letters of administration : SECTION 
bondwandsoathmbefore: issuances. te ee eee “Lae ee eee 39 
CL GT ies 2 UG Si ra a Re Se Ws LE 1 
CONLESEROVED eS TIS ty Ones SEE Se BIN SSI MTL OF A EMT 29 
ConLeste proceeding ™= ont = 2 2 Ee SOT as a ae Say © 29 
Gisqualitiea TIONS = LOT Mere rE SO TS SOO ei a 8 
SHecheOletCeMpPOrarya GQisdtial CA yLOMe ee see ere ae eee = eee een Sen See enna 9 
WIVOUCCMOLMTCLOMIOUSSS A YVINe = LOLEeli ser cil tan tOe = eee es ae 10 
PAM MUNA eUSe CLOD elem DelOnGw SStla 11 C Cues eens ante ae enen nn me Peer ee & 
LOL MOL PLECLELS 2 = saat Ae Se ee ec eee © en eT OE EEN Oe OPENS der © SUSIE MED bes AN 5 
Dusbandsentitled se tomonwawile;smeStAve see = === = eens eee eee ee eee 7 
Hushandsemisconduch Lorkeryin ge ris Nt LOnee ee ee eee 10, 12, 2522, 2524 
THECOSS UE yf OT rere er ea Sos ter te co IOS aS OE 3 
ordersin= which: -entitledt 022.22 ee eee en ee es | ED 6 
penalty tor-administering =withowtess=—]-2ee- = 2 eae = eee eee 3 
TENUNCTATLON OLS PLiOLeer es lt Her ec UT CC ee a ere eee ee 14 
revocation : 
authority ot clerk™= Ona] sae ee ee EE Se 32 
ee Cobo ND TKN are, oye LelevitAnD Ns ete ee 31 
On= "proof of “will. SESE Ps BE Dan a AE 9 2 SEY 30 
Waite’s) misconduct forfeiting right toll2- 2 222 =) es eae 10, 11, 2522, 2523 
letters testamentary : 
Clerks crants ee === t= Sees = ieee ee ee ee ele eles “OE SIU 1 
ISSUCSON, Copy, OF Will admitted to probates=—— 22) ===. == aes = Senree noes 369 
oath -betoresletterssissueeies==2<e= = ae ete een ee AE UD. 39 
oaths of executor and administrator. See Oaths. 
payment: 
DYeeLepresentative=tomclerkwasmdischare eae a aaa ewe ene Sen 148 
Dyerepresentativ.emtomclerks-aclerkstOmLecelotelO Lass een oy we OR 
OPpleTACIES ELC me WilEh In) sb WOmVCALSy CECECCC a aaa ana eee eee ean 156 
personal property— 
sales: 
AMMMUMISEATOrESeliShwiAEhOUGECOU OL Clee eta tele eee ud 66 
collectormselissonlysonscourtmord cr ee ee ee ee ee T 
confirmation required when objection as to sufficiency of amount______-_ 70 
SNoinor SUS, salvo. COwidE. Greig eS Le ee 66 
HOURS = Ob RDU Cs eee a = Fen ees ee ewes SRO NE TOD oth TO) BNE (2 
made out of prescribed hours, representative liable to penalty________ 72 
TOLLCE RO ESD UD 11 Cans ee eee PA FA eee Cel. ORD). NM UGS ee 68 
Private=inwecertain= CaAses=allowedseee se oe. aaeees oe eee 69 
POULT Ge a cn 2 rs ee ee Se OD SUD OE 68 
FEMFeSeNCALLIVe S sia bility = LOr = proceed s= saeeee eas aan eee 71 
SCcuriby: TeQUIT CU pone no. ore a ee ee ee Ae ROE ae ener on 71 


personal representative— 
accounts, settlement of; credited with articles assigned for widow’s year’s 


atloOWaAlCe ee css eee an =a ne be SA Dee earner sagen nt AEUR Seg 4119 
aebionacainsta DAarred, = wheCna ea. sameeren nee eno oo ae Ree 412, 488 
pond saction=arainst= barreds .when=—--—=2=2 eae ees eee Cr 439 
cutyeas-tOswidow s= years allowances====se=eese=sa= ear es 4113 
family-s=year's=-allowance=dutys as; tosses ee eee eee 4113 
may sue without joining with him person for whose benefit action is prose- 

CUuledieesasa= Sa SEIT EE eet 2S Re TC Me MDE a 449 
mortgages and deeds of trust; discharge and release by quitclaim deed____ 2596 
not-personally=liable-on -unpaid-stock===2==-+--4.W_ SE Syyrog SOpuN 1160 
of deceased justice of the peace failing to turn over books and papers______ 4399 
of deceased partner; duties as to partnership inyventory_________-_ Byp SY BD 
special promise to answer damages out of own estate___________________ 987 
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personal representative: SECTION 
succeeds to rights under power of sale in mortgages and deeds of trust given 

hiss decedent 2.32 42 ee a ee 8 ee eee eee 2578 

renunciation .by .representative. ke | ees eee 2580 

votes, stocks of decedent exception ees. 22_ 2s Se te | ae eee eee 1174 

powers under? will notrattected by (chapter2 2s] =) anes 22s 3, eee 178 

probate jurisdiction : 
exclusive in clerk first caining-2. 238% 2 ae ee eee ey 
inclerksof |SUPEGLiOLr™= COUT bss 4s) Saere ee ee Be ee 1 


process agent for nonresident executors. See Process Agent. 
proof of wills. See Wills. 
public administrator: 


appointmentpand,s term:22 8 £enele hae Beet RB ee ee ee ee ily 
bond 24224. 3 ee ee 2 Se on ee ee pee era ee ee ee 19 
Oath. 2.422222 25 Sele ee SU a ee eee 18 
POWOLS* Of, poet SB 5 eR en ee es a ee ee 21 
estates) ins his hands at, expiration sos term s= 2s. eee PN 
when, Jetters oranteG: tol. 222 aoe a a i ee ee ee 20 
real property : 
conveyance by heir or devisee in two years voidable---__-_---_-------_---- 76 
fraudulently conveyed: 
effect, of subsequent bona, deus les ees aes ate yee ee 73 
Subject. tOpSalesa a2 a os as a ee a ee er ee ee i 
proceedings to sale: 
CODPETICS Olan CULO lees ee ee es ee ek CE Se PY SR ie 
notice” of, Sales oe 2s ote ee ee ee St 
parties: 
heirs 'and, devisees Necessary zone = ae ee ee 80 
PLCLVOLSC@ rc Cl ALITA Th pee CS eae Ss ce ee 81 
sale: 
CONHTMAtions DY COULLA = — ae ee ee 85 
COUT URS ATLL OUI GSOL Cel ON TOT eee ee 85 
Sale Gecreed, Wi Wei tl OL etl O bag Cl CTC Ca eee a ee ge 83 
LEANSREPTE (GOs GOES » WAG [lessee ee meee eee ee Pe SEN Teena §2 
rental : 
JUGZS: MUSt, ADDLOV.E .OLGCI™ 0 Rees cee ae a eee ee eee Tea 
OW VOTder OL. COULt. WDC ees ae ee a a ee ee Tad 
sales: g 
Contribution amone devisees (Onsale ee ie ee ee eee 88 
death of vendor under contract, representative conyeys__----__-_____ 91 
not deemed Fclosed under! ten) Cayo ese aa a 2591 
ordered” when “personalty =inswiicient== =0ss pes) epee oe ee ee eee 74 
order in which sold: 
specitically ~ devised “realty se-— (© =. ee ee ee 88 
nundevised frealty set ee re a ee eee 87 
petition? of representativiervt 002... = 33 nae ee ee ee oe ees 74 
private: 
DY ‘COULTER Od Cl ae re ee ee eee eee eee RPM Sree a 86 
Leopening Ware r a wae eee a ee ee eee ee ee eee 86 
COLI S Fe a re ee ree Oe ee ee oe eee 86 
reopening for advanced bid. See Mortgages and Deeds of Trust. 
representative holding in trust for estate may sell____________________ 92 
representative may, Did. into, prevent, lOSsa=e = akan see ee eee alyat 
under’ power, in * Wwillfse nese ee eee ee ee eee eee 89 
deyolutionsof right to, salons sees aaa = ae eee ee ee Bae 
renunciation. See hereunder Letters of Administration. 
representatives; title is #joint tenancy 2229 seesee a seen oe oe eee 172 
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resignation of administrators, ete. See J'rustees. 
revocation. See hereunder Letters of Administration; hereunder Executor. 


right to administer. See hereunder Letters of Administration. SECTION 
Salerormlandetoreassers);. resaley advertisement ofessss2e=— ee 688 
time for doing act; reasonable implied, when none specified___._______________- 177 
wife’s right to administration on husband’s estate forfeited by felonious slaying 
Ome NCR mUSDANC Sees 2 wee oe ee ara (en eat «ene ling Rint enti OOO 
wife’s right to a year’s provision: 
LOLLEICe Us D VERCLOPECTICN Ts COLO ares = ee tee ee ted ne en ee ae ee ER OLS 
forfeited, by felonious slaying oOLmnusbaAn des eee ee 2522 
OU LELONWS SV CELTS ULL COVER TLC Cao eee ah ee moe gee de a 4108-4127 
application =Lor-Darredsn when Sees ae ewes Wien ree Ja Be a ee 443 
COMP SMS A LODO mpl CL SO LE eed Oty Git tee ce eee ee 3900 
Willen Chil rere e 11 i Gl Scat Ose CEL O yy TLC Cpe ee me eee en ee 4111 
year’s provisions; commissioners allotting; oath; form—_-__.____-__-___ .--- 3199 


ADMINISTRATOR. See Administration. 

ADMINISTRATOR DE BONIS NON. See Administration. 
ADMINISTRATOR WITH WILL ANNEXED. See Administration. 
ADOPTION OF MINORS. 


ndopledsnchil desarichita Ole SU CCOSS1OM ese cate eee ene en eee tee ee eee ees 185 
DON CM LOMSCCULEC OLD UATE Say DLO CLL ye tee a cree eee ee eee eee ae rere eee eee eee 187 
LECLOR SHO Lome) CLO 1) GLO Tht cee ate mma a eee cera eR eae ON tne See ae oe BA OS 184 
NAM eHorMrchil dar chan sed See we == ee ee ees ae See Cee Neen WW ne EE ay ae aed Pe 186 
OLCderscOte Ad ODEO DS a = as eee aa oe eee eae eee oe ere ee ee Ee een re ne 184 

Cli CCl areas ae = ale ewe eae en ees eee rarer | anne” NES SO ELIE yw eee eine 185 

LECOLG Bee Saree. Seas a awe ne OP ee ee oee > mmc nee Memrerien py tuey = LUTERS. RULER SIE 188 

TEVOCA LION oo oe ee Sere ee ee Bee Re PPE ee IE POND oe 188 
parties tos proceed nigel OF sees ee eee ee ee ee ee Ree 2 SL 183 
petition=and conten tiene nes oe ee ee ee es ee ee ee eee 3 een 182 


ADVANCEMENTS. See Administration, Descents, Insane Persons and Incompetents. 
ADVANCES TO CROPPER. See Liens. 

ADVERSE POSSESSION. See Limitations. 

ADVISORY BOARD OF PAROLE. 


CASCS ;@onSideredie t a=) 24k ae ee ery are) ns eee bey ene Hy pes ie yee T7152 
LEN OTONE ROD EXON AS) ERO ee eee RSS es ie ear ea eae nt ty ne ts A ES aes a Ag 7753 
conditional pardons may Tecommendsa. ses seseen eee Pe er e 7753 
EPH MICON YESH ELS) ECO Sit SY 6 a1 os PY sas a SI nS et Be a ah ei rth on meyer J 7753 
county prisoners: 
conduct recorded under rules and regulations of board of parole____________ T750 
pardons and paroles, formulates rules for application for____._____________ T750 
created; constituted, how; duties and powers; compensation of members______ TT49: 
SESE CUE igs Sa ee a RS PEP TS SIL ta RR tas Be EAR Sth rh gee 8 ORK ogg > bs T7T51 
prisoners discharged on parole to report monthly to clerk of court-____________ TT54 
DE} OXON TSF LAOH EXON RS) OK re eee ee i ha al nae 7753 
state prison; conduct of inmates recorded under rules and regulations of board 
ORBDST OG tot iee ioe Re Ue en Ones aoe) 2 eee seem TAY Are eett 7750 


AFFIRMATION. See Oaths. 
AFTER-BORN CHILD. See Administration, Descents, Wills. 
AGED AND INFIRM. See County Homes. 


INDEX 


AGENT. See Process Agent. 

AGE OF CONSENT. See Crimes and Punishments. 
AGREED CASE. See Controversy Without Action. 
AGRICULTURAL DEVELOPMENT DISTRICTS. 


assessment rolls: SECTION 
filingvands.collection+-len= on. land2=2=s5e=eeeeeseee= = =n UU SUSE 39 ee 4973 
preparation > (contents; execution_....-- = Ieee ey A ee eee 4972 
assessments: . 
defectsmin sproceedings provisions as stole sees ee eee ee eee 4983 
GUC RW LETT IS 11 CeO fal EL TI Ue a Ci 2 Te 4974 
PECS EAI OW EU MSHErIE sand Cr CASUL Ol = aes see ee ee eee 4981 
landowner may pay; lands released from liability for bonds-------------- 4978 
STH GL WEULV. CC pe FLO Vicars ea i hh a re Se ed I eae i Se 4979 
new (assessments onesales ols landaJa228 22s ces en ee ee ee ee ee 4977 
settlement .by.- tax. collectorssc2-J-.c2s eeeee teh b 3. oes SE A eee 4975 
board of agricultural development commissioners : 
appointment (l2fU 20. SORORITIES LE ed IER SNE Re eee 4965 
COME CES OL COTM SGINT CE LOT ke tae 1h yy acer ea a 4969 
expenses of project; compensation of employees_____.-_-____--_-___-_---_ 4982 
incorporated ; powers; officers; superintendent’s bond_________________-___ 4966 
payments for workvmad em hows. see ee 2 eae eee ee eee eee eee 4970 
record': books) k@pt#sne-ssscasses2 sensed alee ines e an Seles aeaemeeS 4971 
bonds: : 
advertisement of intentionmtoTissucs=a== = sa = eee ae eee eee ee 4978 
INFEPEST ANAMINS Pall EN CS e LCase ee ee eee ae me ee eee 4976 
issuedespecifica tions, Lord bDONdSE Ss ses 2 eee ee ee 4980 
landowner may pay assessment and have land released from liability__---- 4978 
DESI WELT VLC Wy a ate ne te eae ar es ae ee en ee Te 4979 
constructron*of, chapters... Sebo ee es ee ee ee eee ee 4983 
established ADO ws Mes Sees oi Be EMER Dae dee miele peed eee ae ee cee eee eee eee eee 4959 
landowners? =p etition a nd™ epost cise mes eeneeane a eerene ete meter eee eye nt aeons ene 4960 
plan submitted to state geologist; state geologist’s duties__._________-_-__- 4963 
State veologist: to vapprover sss aa ee ee eee eee 4964 
Viewers’ appointment: and reports. 25222 Se ee eee 4961, 4962 
appeal {rom View ers’ y teportase sos eee an eae ae ee ee 4968 
classify) lands accord 1 Satomi CL Chi tse see = ae nee eee ee 4967 
repealing ‘statutes saving) clausess 208 oe i 2 Uo Ses ea ees Se ee ee 4984 


AGRICULTURAL EXPERIMENT STATION. See Agriculture, Department of. 
AGRICULTURAL LIEN. See Landlord and Tenant, Liens. 
AGRICULTURAL SOCIETIES AND FAIRS. 


Albemarle, agricultural) andafish, association Gas s.r Jali aie) sone 4949 
county. societies 3. aah vn tiakiinie wet patcw entalnnrret sale par Hag. ative 4941-4949 
circuses, menageries, ete.; county commissioners may prohibit within five 
p20 Co%s Una: Pal TOD, CaCO NR Wee PVE I AMES SSRAL ot ite ee UM ade eN o 8 RS We 7800 (1) 
North Carolinajagrichlturalssotietytanis wereey 7 Aa aes see ee ee 4936-4940 
protection and regulation of fairs: 
county commissioners may refuse to license shows within five mileg_______- 4957 
lien against licensees’ property to secure charges_.._..-.-------_---2ou_ 8 4950 
HOLCeaol sale Gio wOWMEL = ss eee tek ee eee Oe 4951 
localgaidstosasriculturaly animal, and poultry ,exnibitse. 4958 
UunlawLulgentry ion vor Qund Soke je oe oe Se a ee 4952 
aSSISting, Una Wi UL Ment yale at eyes een ee ee ee On eee ae 4953 
vendors and exhibitors near fairs to pay license. .-2. 0-222 ~~ bet 4954 
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AGRICULTURAL SOCIBTIES AND FAIRS—Continued. 
protection and regulation of fairs— 


vendors and exhibitors near fairs: SECTION 
application for license to county commissioners_..++_-+----+--.+_--.--- 4955 
unlicensed vending, ete, near fairs a misdemeanor_--~------__-______- 4956 


AGRICULTURAL TENANCIDBS. See Landlord and Tenant. 


AGRICULTURE, BOARD OF. See Agriculture, Commissioner of; Agriculture, 
Department of. 


PERATIEL RAT SCA SCS mee om otbee oe Ree Ste Reta en iS Sw err Ben Pn aed Bite oe ne te ee 45714895 
CCE aM SA Bh te eyo fleece el eel a bh a he Ele 4674 
DONGSe Oba OLICETS MIN aygar OU lhl Os mes emai Sn ee eee eee en ee See 4673 
DOSIINE DLA USMLOT ESO GimG GUl is = an ene een oe Cesena eee ee ee a ee 4769-4780 
OSV ge TS Oia CL [LL Le 0) Lea eee ee ete ee LL Ed ER TOME Pe Ee) eae ws Ree A 49314935 
COLCONP AW ALCD OUSCISY, SECIN teres ecw Lt eens Bre es ee Re eee Le 4907-4925 
CLODSUEStE COMMISSION as POWELSEaAN GN CUILIGS Clie = cameeae = eee ea ee en ee 4896-4900 
EXCCUEVeTCOMIM LTT CC ype wes ee La Eee ek Lhe 2k ad a eA Ne 4670 

commissioner of agriculture a member and chairman_________-__-__---_-- 4670 

powers and) duties: preseribed™ by Doardae === ee ee ey yee eee ees ee 4670 
mance COMMIUtee S24 a eR ee et a BA eee vd Se 4670 

pPowerssand duties! prescribed. by board. --- — 7. eee ae Be Cee 4670 
flounwandwmeal marketing meculations form 26 Sacre ees See eee Fee 47944800 
foumydubiessasitouartificially sbleacheda 2 yens ft wiles st Peeneleenye 4801-4810 
PASO Gye wees ee ee LE ee 2G TATE eT Nd NN 4850-4870 
UIT GAP ON Od Sue ete eo einer oe fee ee ire Women ee Neer emia LE leat, EE 4850-4870 
inoculating culture for leguminous crops, authorized to manufacture_______-__- 4685 
bane, inal wane wal jOwOKMISKONS, tkore Taam MAS Iwo THM NAS ee A a 4715-4723 

convict, laborauthorizeduamtingia 290 O) Bus? Taoinn oon sue Leino 4716 
marketing and branding farm products, duties and powers as to__---__----- 4781-4793 
YD SCE LING Sacer rn NS a en red hs reer ch EAR) Ao DE eeESE SPER Pare ROD 9 4669 
ILEMPELSeRLOLIM eA CAN CVs saa a aaa ae ee Sd SS eS 4667 

GOmMpensation. of members=--++--saaieae sana seen ae eesa ee = _ SOF SIE 4668 
DONVLCR: Of mDORLO 8 too eee ee eee tease ete eee et en ne 2 RE ANA 4672 
Provideds fore .22 cee eee eee eee eee ade eee teens UR IO AS PUB 4667 
testararms, may.sell .and- convey. ;.use-of proceeds 22228 2 Ie Se ee ee ee eae 4683 


AGRICULTURE, COMMISSIONER OF. See Agriculture, Board of; Agriculture, 
Department of. 


ATTA GISCAS Cg! See, See AER Rr TRIES EE he Deere ies a a ed 2 4871-4895 
bulletins’ to publish®. 24) Sse ee be EE Pee ee 688 (18) 
CADLIAIAELOMeNnCOUTA CEE = Se See ee a ee at SARI, eat ret, 4688 (10) 
Gatelegandecattlegdiseases duties; asi lovee eee as eee eee ee 4688 (3) 
GOMMMerC a lareriilizers ad UtlessasutO2seces See ase eae lees — WE 4688 (2) 
compensation. See Salaries and Fees. 
GOLUNGO Ste CLC Bee ae eek OSL ee eo ee ee es 2 oe see ea Oe ee ee 4667 
cobtonifngradinggH eet Ae. Seay Ae LBP Ra ae 10 Be ae ee 4901-4906 
diversified farming,.to encourage and promote._.-~.-----=--=-=--~__-____ 4688 (11) 
division heads sand ‘assistants, appointse——— = sees eee eee te ee ete EA Be 4676 
drainage and irrigation, duties asutolesas ius tet ee eee 4688 (6) 
election; .terms ] Vacancy. ee SE NES 2 VCC BI SVR ES SS 4675 
executive: committee, may. calliimeetings (Of. 2 2-222 eae eee e aces ae eee le oes = 4670 
ex officio a member and chairman of executive committee_____-______-_------_- 467 
farm fenees) ito. collectistatistics relating, to: cost).ete¢.2 22 se ea ER eee 4688 (7) 
farmers’ sinstitutes,.to.providestors=_____.____ — Bas ae SO eT _ DO 4688 (12) 
fertilizer : 

iivestizates complaintszas .tO=22=~- 222 ee ee Ok Be Be res Oe 4677 

investigates sources)_and manufacturesoOLioeta 12 Bt Sena es) Jule Sees AGT7 
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fertilizer : SECTION 

publishes market value and materials contained______/---_-_-----------+-- 4677 

to-.enforce ete, laws rélatin eto Walestopweeee 5 Jet St Se OPE 4688 (9) 

to publish information concerning domestic sources___----------------- 4688 (6) 
finance committee, may Call meetings :0f22-) == 9s) seas 2 eee ee eee 4670 
fish culture, to supervise in inland waters of states. —— == - 2 ee ee 4688 (8) 
food products, to enforce, etc., laws relating to sale of______-__--_-------+--- 4688 (9) 
general “duties 2 2222228. SEeeL hank oe ee a 4688 (1) 
immigration, to encourage_..__________- ieee Ess enn aoe ae enna 4688 (10) 
infected=sfeedstuihequaranhinemautlesbas st0lt—= 2. === ees 4872-4874 
INSCEE PEStSwid UBLESs AS? LOSE Sweeter eee ee 4688 (4) 
Tea txEODA CCOTSA LCG Be eee RR SN eS ee eee 4926-49380 
linseed: Ol VdutieSaS 6052 ease pele ee ake | Se a eee ee 4832-4849 
NivestoCks (Uarantinew CWCStaS: COs nn. = = ese ee ee ee 48714874 
MONEYS LECELVEUs LO OEY ALO STON SLL UCAS UY ee 4671 
Dew raswicuituralmnadustriesdutleS "aS" (OMS is. = eee see eee ee 4688 (5) 
reportsstoslesislatune a tommakesnte see eee seen ee eee ee 4388 (14) 
Secretary ppornts sand=preseriped aad Wtles™ Of = ae eee ae 4676 
Seedninspection sw duties+As+t0=--— OR DE er ee ee eee 4811-4831 
seeds,.toventoree,;,.elc., Jaws relating sto -sales0f==22222-2——-2>2= 22 eee 4688 (9) 
state,,museum,.2to..maintains2o6=—- aD Eee Te Dee oe ee eee 4388 (15) 
SstockLand.poultry.. tonics,..duties.as.to_ 203 2anlUiin Sense 32oet Vee 4742-4749 
tobacco warehouses, to certify to sheriff’s operators of-_--_--_--_-______--_- 7836 (3) 
wheat report blanks, to furnish register of deeds with-_--___--_______________-= 5105 


AGRICULTURE, DEPARTMENT OF. See Agriculture, Board of; Agriculture, 
Commissioner of. 


agricultural and mechanical fairs, to offer premiums at___-_.--__-"_-_-------_- 4687 
agricultural experiment station: 
lePislativies ASSENGetOmA GATS eC he ee 4689 
printing, provisions. as to.2- =~. 8 eee 7304 
provided for: 2. ois ee eee Bp Oeee = 4682 
animal -Giscases 2a geo ie ne ee ie 2, pe ek ee A os oe ee 48714895 
bottling. plamts. COr eS Obty Oring. tee a ee ee 47694780 
commercials fertilizers, ProOviSLOMS alsin G Ose ee eee eee eee eee eee ee 4690-4703 
CONLEKOLF Gis, COMATIMNIS ST OM Cpe Oly et Tod CU GUL: Cee ee ne ne 4667 
cottomugrading, 25.0 .Sumneh se) ie yee ae) eae ECOL eee 4901-4906 
CROD JD OSUS sh sete Seo ks Pr an eS 4896-4900 
established), =u 22 ae Seer ne ee ee ee ee es ee 4667 
establishment, constitutional) proviston sf Ors see eee ee een een see yy eney wees 4666 
expositions, |may, make exhibits) atyee 22 2205 eee eee 4687 
flourmand meal, markerine regulations. Tor a2 oe] see oe ee a ee eee 4794-4800 
flour,artificially, sbleached=. 2. 22>) 22220 => et Se eee ne rarer 4801-4810 
gasoline —~usl20 22s = ee ee 5 SO _ OR pot nen 4850-4870 
TIUMIN alin S OST eee eee ee ee ree Aa Pr at vey oon se We a ee Ape 4850-4870 
immigration; statistics of state’s resources, to prepare and make illustrative 
expositions of 22.0" "=< SVE 2. AERA PR ee SNE, ees ee eee 4686 
joint committee on agricultural work: 
acts must be approved; by, whatrauthonrities=as= eee = ae nee eee eee eee 4681 
authorized + memberships orga 172 ble ee ee ees 4678 
cotton grading 2255 2 oe oon a nee eae seeen toe Fa Seer pepe eee SE UEE EYEE Bee 4901-4906 
expenses of work proyideds tons >a Sa ee ee Serre eee 4681 
purpose. and, authority ee ae ele ee eee eh eee 4680 
selection Jand= term) ‘of members: =24= 2) 2 aa erate) Sete eae 4679 
leaf* tobaccomsales O22 J ones SS ee Aen ee ae Seen 2 Jee eee 4926-4930 
linseed,_oil; provisions as: tos2o. 2 ose nan oan ee eee ela aa! Berean 4832-4849 
marketing “and branding farm products Saaseee saa ee See aera ee ee eee 4781-4793 
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moneys received: SECTION 
a fund for the exclusive use and benefit of the department________________ 4671 
SHIGE shay tH(whkey (ARE eee ee ey are eae ee eee 4671 
OMmGensemeays DOATCOUITCO tOrelVe DONG 2 88 ee ee oe ee 4673 
DIINUNE MprovislonsaasetOoweet2 ase e ) eee) Ae AWA Si A eT A 7304 
pure foods and drugs. See Pure Foods and Drugs. 
quarantines of livestock and infected feedstuffs_...-.__.______i-.2-.. 2... 4871-4874 
SCOUMELES DECOM MEME cee nan eae Se See eee Ce oe ee ge Se ae eS 4811-4831 
SUAUOMCL OMI GU, eTILA VerOT DLO ying lL b CS eee ae eee a eee ee eee es eye ee ge 4684 
HeALemiaAnGDOOK,.COMPRCDALG. 2052 = ee ee ee ge eo a ie 4687 
statistics of state’s resources, to DL CD AT ee ee ee 4687 
stockJandipoultrya tonics. =a) 22 — = 2 ee ee Sa Sei Lee fe 4742-4749 
test farms: 
board of agriculture authorized to sell and convey________________________ 4683 
established and designated as branch experiment stations________________ 4682 
CLIN perACONAITLONS tOmmMmvestizateran Gen Cp OT ts O lls eta amas) ei nneae eNEeE ReeeheeeerenReL 4686 
ALCOHOLIC LIQUORS. See Prohibition. 
ALIENS. 
COLA ee COME CUS meme Vil LLL GC Cetera re ae nee ee aioe ae ee 193 
bay WtealeRrone AyieweES. MB YNEAReD COL TebarvyKMekanekes ys (Wey = Aceh ak Shel ee De od ead) ae 424 
INSATemMOTeDeCOMIN Ss IN GAN Gal NaS Ca UC means ee eee er eC eee ee tt eee Ae eee 6211 
OU ER OY RSs SE RGY A SYEH UPON ROY YSN A BR eer ae a SR Na Tig pc gh pep ang ee ee 192 


ALIMONY. ‘See Divorce and Alimony. 

ALMSHOUSE. See County Homes. 

AMENDMENT. See Civil Procedure. 

AMERCEMENT. See Constables, Clerk Superior Court, Sheriff. 
ANIMAL DISEASHS. 


COMPENSal1ONerOte killings iGeaseduan Na lS = eset eee ee ee 4882-4895 
foot and mouth disease: 
appropriation) to) combat. = ee Ree Ue a ee ee 4875 
CUSPOSLELOT MOLES UMD LUG mT TNC Sema men serene Rater ies See eee te ee We a 4876 
hog cholera: 
counties authorized to purchase and supply serum___________________-____ 4881 
manuracture and use Of Serum and virus Testricted= 9 -- 4879 
DELCO MO TES CTL Ue COI) Cm tsk C Cress cee Mergen rece aera ies Pe ORS eRe ANY a ee 4878 
DLONIS ON etOrsserumeplant=sioe= = 2 ee ee eee es ee Se 4880 
state veterinarian supervises use of serum and virus, and quarantine of 
Gisease damit alls 2 Sees Sees ea akch bess pee ta ey tha ais 8 4881 
Horsasineanatuiral death required sto, berburnicd. == == sa ee ee 4877 
HlIArAntinewol gLVestoCk ee ae ae ewe es ee eee A EES 4871 
proclamations by ZOVeELN0 tesa ee ee ee ee 4871 
riles=to-enforce> QWarean Cin Cana ee 4873 
VITO LACKOUMO tem T.O CLENTN UE TOUT Tame SUT | Cmte eee nee ree racine REE) ae ee rE me 4874 
state veterinarian: 
compensation for killing diseased animals, duties as to_______________- 4882-4895 
hog-cholera serum and virus, supervises use Of22222--22---. 4881 
Cuarantines on mdiseasedmanitial Sam SUD CIV Ss CS meee sae ne 4881 


ANNUITY. See Hvidence. 
ANSWER. See Civil Procedure. 
A A Cie AUN mae eA LINTIN Gas SC POO] 722. =— = = enna ee ee ee 5855-5862 
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APPOMATTOX COMMISSION. See North Carolina Appomattox Commission. 
APPHAL. See Civil Procedure. 

APPRAISERS. See Civil Procedure, Eminent Domain, Partnership. 
ARBITRATION AND AWARD. See Civil Procedure, Corporation Commission. 


ARCHITECTS. SECTION 
ELTECUT TCO CEULIG. Ch CLLTYOCL ee ets eae me a Is aes RSL ae eee 4985 
certificate to practice: 

AMNUSV ETON Wal ete sete te cer ae emcee eee ee een eee ero 4995 
Noha: eshiy A) BRC AIRE WALUIKeN, IME aboee ee ee ee Set 4996 
obtained show -ses 22 ae era SOTHO ONG ON EUU Ts CEs See oe eee 4992 
recorded .waiths clerk -Of-GOULt ys LOC mes =e a ee ee ee ne 4998 
TELUSA. LEVOCALLOM OLN SUS CISL OM see eee se me eee 4993 
holding out as architect without having certificate a misdemeanor__----~--~---- 4996 
Mideteyabstex6 und aX oh Queene ay! eg Se Ee I OE es ee eo oi ee ene 4992 
examination and certificate’ of papplicants == = 3s e5 sesso nee eee 4992 
ORAMINALION LOCOS er i rs a en ee 4994 

TH CCETT SCC a a re ae ee 7804 
TLOTNPESTC OI taper CULO Gee eee a 4996 
seal of registered architect, plans to be stamped with--_---------------------- 4997 


state architect. See State Architect. 
state board of architectural examination and registration : 





COMPCUSACLON, OL) MLE STS x 10g OU COT Sees a ee 4994 
GLEALCC ee MEM GTS LT [sn VCE Cl Cs ates ee 4986 
expenses ‘of: boardss2o225- 2242-5 222 2 ea ee eee 4994 
reaseiabekedsyn FeLOMKeS OhUKaR NON he eg se See else ese 4990 
Oath Of. MeCMD Crs eo See ee ee se ee a ae ee 4987 
organization » officers: ‘by-laws; treasurers VOn0lIEo 2S so eee 4988 
record of proceedings and of registration, secretary to keep___-_--__-_---~-- 4991 
SOal 2 OL; DOM aera a a a ea ee ae cae ar a 4989 
statement to owner of sums due mechanics, laborers, ete.___-___-__-------------- 2439 


ARREST. See Criminal Procedure. 

ARREST AND BAIL. See Civil Procedure. 

ARSENAL. See State Arsenal. 

ASSAULTS. See Crimes and Punishments. 

ASSESSMENT INSURANCE COMPANIES. See Insurance. 
ASSIGNMENT FOR CREDITORS. 


affidavit: “LSE Owen BOs rR ORE, SE Roe Ces ee eee 1621 
assets linventory: .ofsileduby-etRusteee=seaweee eee ae ee re eee 1610 
ClQIMS!. Ju2e ot ee eee ee heiene ete be loot ieee eee ee 1617 
false byytereditorss-2sen-2Js4e2eeee sn 2 aol ke pe ee eee 1617 
filed with clerk#¢ 2.0 2g Se 2 Pe oe Bean Sen, Eid eee 1617 
Verifi@ation. ssseseccoss-ssusceese esses a2 ooh sees Be ee eee 1617 
Creditors UschedUleo LUNs UE eee ee ee 1621 
debts : 
MACUrIty® Of USL Le te, ee ee ee ee 1609 
PreferenGe as fa oa a er a ree ce 1609 
schedulerof led. “Dy FtruStee se 2 eee els ee eee ee 1610 
INVENtoryee CONCENtS tee Se Eo ee ee ee ee ee ee 1621 
filing =trustees failing “tow ile] soso see oS se Oe a Eee 1620 
Liensiepaiyin Cnite OG es eS ne ee 1618 
NOtCe TOUCred LOLs ae see ae eee ee etter a eae SAY a nena ear re 1622 
petition 2 82. See Se EE ee ee ee eee 1621 
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ASSIGNMENT FOR CREDITORS—Continued. SECTION 
NGEILIOMMCLCEKALOMSLVC, NOLLCOROlee nae e st aes eae ee! See ad oe 1622 
creditors to show why should not be granted____-__-________ ee ee 1622 
property : 
conveyed in fraud or preference; trustee recovers________--______-_______ 1611 
erisD aD Oman Oe Ogee oe tc ake een eee ee ee 5 Se Meet ley 1616 
sales of real estate; taxes to be paid out of proceeds___________ 22-24 7980 
SCHCOMEFMECONTCNIS so an ae ee Sey oe ae ee ea ee 1621 
trustees: 
UCCOUT GI tee co es ea a de a slo oe ea) pe APs lino 1619 
SXCENSION BOLM TIME a LO ra Pak er es BR neath a pee 1619 
bondiFexpensemoieee SSS S es ae LL cle atin eet ee ae al rer 1 By eae agi 8 O. 345 
duties “sviolation Of 22-2223 eee eee ee ee ee Be Sete hae SS 1620 
incompetent, SUDSTILUTE? ADDO Led Benen seen ean eae ya etn 1612 
INSOMVeN he ereMmoved. UNLESSs DONGMEE TY CN seme eee eee eeeerane aye eee eynn te oe ene 1613 
INVENtOLY set ailuresto Nles see ee ree ae ees LL ere pe Oe See 1620 
payments: 
Henssupong trusts propertyes oe oo ace a ae ee ee ae ee ee en emi oe eS 1618 
DILOLIC yw OL dhe es ee Ee TE eee a pe ae cae Os 1618 
VV OS ae ate ae es ee Se ee en Senne © Ot ey OOUER RE oy ye aeRL Sere REPS Te 1618 
property, conveyed. in) fraud) or preference ass ae a ee ee 1611 
removal: 
CLECTtOLS me DCULtLO Nee LOL es ete = eee Seen ee een Oe ee eee ieee ie 1614 
LAS OLY C1) Cae ee ce eee ee a oa eee re me aE es ean 1613 
substitute: 
A DOLMCC Camel OTM LINCOLN PC CCI Gee eee eee en er ree ee ee ee 1612 
bY OR ATE eeepc ane pu sy raat ya Na nin Ae sl yD i aN i ian ame 1615 
ONS CECULCOLS ae UL UL OT) eee ee eee teem rea terre? ene cael eng oe Se ieee een erent ee 1614 
NRE ER Scher OF SIN a AAV SVN Ha ON ey a apie Snip eget aoe ula re al ty Ryeueiie lal sl Aaa a ete ee NER BS 1618 
ASSUMPTION OF RISK. 
as defense in action against common carrier by employee__------------------- 3468 
passenger riding on rear platform of street car_-----.----.-.----------=iLUu» 3540 


ATTACHMENT. See Civil Procedure. 
ATTORNEY-GENDPRAL. See State Officers. 


acting attorney-general, supreme court may appoint, when__---------_---_--~_-- 1422 
antitrustalawa tos prosécuteaviolatione Ofes—. 8-8 == 422th ee 2 ee ee eee 2571 
ASsistaniiaeapborney-CCneral. wa COMPCNSAllOn sass =o ee ae ee eae 3870, 7695 
combinations in restraint of trade: 

TOMINVEStIS A tCy 2 Le Be ee Ra ne Nr a Ss 2567 

COM PLOSCCULANClVIACELON Ss CON Geri] 8.6 ee eee eee 25738 
COMPEHSATLON UE. ee eee = SUMMER eel oe eB Cele ea ek Ak 3870, 3871 
(erg KATHE) CHRO Sal ony GHA oreine Coie, Ayala ee 1185-1189 
corporation officers and trustees, to prevent, ete., improper practices of__------ 11438 
LUTE LG co ea ea ae OP en 2 eee a ee NR ond Na 7694 
MUNICL Do DORE Os Ol mCOM CEO lame ert INA 10) Oko eee tee eee eee ee eet ee ee el Peete 
Oats REE ee ee a ee Oh AA ee 2 ee 3199 
oystereand clam-pottoms, tonapproyertorm: ofplease tors == === 5. eee aes e 1907 
sSoldierscetslement, board, 18 lecaltadviser, tombe sae es Sere ee ee eee 7508 
SEAL OBLOLeStS nT CULyaaSMLOLCeeds Ong ands 1 OL = eines = eee eee eae ee eet ee 6124 


state institution grant of easement to public-service corporation, to approve__-- 7525 


ATTORNEYS AT LAW. 
udmission : 


GRAMUNATL ONG OLMES = oe ee a ee ee Se ee 194 
conditionsa precedente tome sen. = ssereenrs eet. ee ee Se eee a 196 
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ATTORNEYS AT LAW—Continued. 


admission— 
examination for: SECTION 
GAteSHaNG wpLOvISlIONSMaASmCOm NO) C11) 2 amen oe ae eee 195 
tampering with examination questions a misdemeanor__---~---------- 5658 
argument: 
eourts:-control -22s225 2222S Tn PR EE be Ne) ee ee 203 
rules-forewmee po Bee Se i eee 2038 
as notary public; restricted as to oaths he may administer_________________- 3300 
costs*liablesforswhensnotcomplaint fled ee 201 
disbarment— 
causes: 
conviction-oreconfession® of- felonys €t@es =e eee eee 205 
failure-to4accountefor-money-— collected sae a ES 206 
must~ be-specified~ in-law=2sfEEe2h Bs = BESS 2 DOR £ - net 204 
soliciting ‘DUSINESS* <b S ee eee ~ = SS See 207 
Wwiltul fraud’ Se ee ee ee ee eee 207 
proceedings for: 
accusation, « cita-tion;$ ete ee ee a eee 210 
ANS Wer. OL 8 CCUSCO Hes SS = een ee See eee 202 
appeal LORSUpreme* Court = ae aes ee ee ee eee 215 
harsassociation InNSt tutes sand eCOn GLO lS meee ee eee eee 208 
COS CS ee ee ae ee ee 214 
FUTIAN GOL Sie Cee eee ence ee aN 214 
OLAEr PON WACCUSEOIEO SSD O Wik CAUS Ca axe a ee 211 
SOVIGLEOT CONC CERT ae aa ee ee ea 209-214 
surrender#ofelicense byw Chendantwend Smee a eee 213 
trial ypandsejudgment. 26. =wstate Ss Mee on wees Sa eee eee 213 
CISQUAlificatTiONS#LOLe Pra CliCee em PeLSONS mG USC Ue ti CCl een eee een eee 198, 199 
fraudulent practice, liablevin’ doubleidamagesteses: 2a. = eis eee 202 
license, taX 2.224 aa dete es lt oe ee ees dee lees Ae ed pee ee 7804 
oath : 
forma FSF se Es Pe eee oS ea Be 3199 
in'/-Open-.eourt. 2. 22 2 SSL ee ee 197 
restriction @sicto administration Dy. = =---- ese ee 3300 
retainer. filed ote saw ek Peer B wis ie ee A ee _ 200 


ATTORNMENT. See Landlord and Tenant, Registration. 


AUCTIONEERS. 
account-semiannually=to clerks“0of- courtes=222 2-2 === ee ee eee 5001 
ACLINE = WALHOU LEAD D OLN EMEMG = PET a) bye eae eee ee 5002 
Application OL CH ap CST ee eee ee reer ne rer 4999 
GOTMTTEL SST OTS es wie re ce eae ae ce ee ce ee ee tee 5003 
TEGODISCCH ST O Wits OO) Cet ere oe ec eee re cee oe ee 5000 
one per cent of gross sales paid to town authorities_.._-_______-__-__ 5003 


AUDITOR. See State Auditor. 
AUDUBON SOCIETY. See Game Laws. 
AUTHENTICATION OF RECORDS. See Evidence, Wills. 
AUTOMOBILES. See Motor Vehicles. 
BAIL, CIVIL ACTION. See Arrest and Bail. 
BAIL, CRIMINAL ACTION. See Criminal Procedure. 
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BANK EXAMINERS. SECTION 
APVOMGMNEN eee en nw ae ate ee ee 249 
ASSIStaltweeee = ——— ee es 1S Ts Se eh Ee 3! 5 249 
MOTUS BOE ls aes SS ae ee ee ee eee rs 9S i 249 
WinGlosinesn Ol eCXAamina CLON soo dS EE ee ETT teas ete 251 
SnOS) 22 vhs aed be eee ee eee eee tele bi 249 
examinations: 

MESS CLOVSULT Cag OE gape neg ea Ee re race ha = OS 251 
reports, Of te 2597s 2. seyer eo ot hese ntl 16 prods eeprom 9 ett eps 250 
DO WiGCS soe ee a ee ee a a. lb ee eee 249 
STTOCSUS) <2 oe ee ee en oe See bie 3 oe Sk Se ee. a Sk Oa 254 
POSSESSION 0 fea 0 20 Meee et rae ws oe ee a ae he PRN SB ey 
reports: 
falseereports DysACCePUIN SRI DCN a= tee ee ee ee re ee 4387 
TINS OUV CTC Vea OL Wek i ee ee ae oe ce es en te re a ee ee is ete 253 
COMICOCDOLALGION COMIN SSL OTN errs oe eee oe eee ee ee eee eee eee 250 
TCT NOES U SiC Teel) ATU pars CO SCE Ls Ye ce a ee a a ee 249 


BANK NOTES. See Banks. 
BANKRUPT DEBT, REVIVAL OF. See Contracts Requiring Writing. 


BANKS. 
acceptances : 
lintitations one panks, dome Tiduciarys DUSINEGSS=. 22-22 ee ee eo oe 
COLD ORAT OMm CONE SSLOTMETINE Vem CTINl To Crees names etme eeneneme an er eeae Seemeeer” ee Aeeeee re 222 
accounts; misrepresenting and making false entries in-_____________________-_ 4402 
assets! -insulicien tse. atthe ee ee ee 239 
assignment; voluntary, prima facie evidence of insolyency__-_____-_________~_ 241 
author tye, to=berin DUSINCSS 2232 oe oe NY NS _ DOU RT TGE 219 
available funds: 
Delo WwaebeqQuinem en te eco set ere eae ee eS eS |. BOF OT 227 
GORDO wrese eee ee Oe a ee re LL. SER. BSTOnapaltal 226 
(opsb al eS <a KS) ntfayeya | ee ee eS Se ee ee ees tee) 2976 
bank notes: 
forged s Dye CODNeCting = CenUINeR Palit Sa aes a ee OE REELS 4299 
(LOVATO ae epee a Oe ee gy a ee ee ee eee Oe (its) ae 4293 
Statutel of limitations. not applicable. to_-_-_—_ ae _ eee 4992 
| Oem ga Les Basa od AHR NS CE Ee ce St aif ha A yn Pe aren hf EO ep 221. 
Dankin Se OL COS Mein VCS GION ae L es ee eer me Ee 220) 
DTH SS Ole CXCRANE C5 aa tnee ee ee ee eC 2 () D7 
LIS COUN a0 tare ee era eee eee ne ce eS Se es ee a eS LO 221 
branch .banks) =. este eee, et ae ae Se ee! See eh eee) eee AEE _ 216 
eapital stock: 
assessment when bank insolyent-2- === == = Sates see ean 2 epee eee) * 239 
assignment : 
TALE Var O tee SSE 1 CC ceeeeees cae eee oe ce tee ae, 2) ee eee gE 241 
ligbility. Of4 ASSISNOYr. (22) eee ee eS a ee ee eee 241 
Withine thirty days) Ot:SUSDCIS1OU mae = ee =m en = oe en eee Bere 241 
HUCHOPIZE! ea So a Re RS eo eee a ee ee ee ERY Avent es: Ea ee 216 
certificate evidence of indebtedness to receiver when bank insolyent_____- 239 
CNET IS Sa a a, oe nd OE tr ir ae we 8 Be a Foe 216 
IUD 5 Lae a Neer 5 Seve ee tie >, Sie Sy babaamere Iter Pater ise 216, 218 
DEVIN GIG en er eee eee Oe ey ee ee ee ee, Bory leah ee Ay 218 
MONCYe ONY 222 ak ae ee Ses EAE AD re PA no ert pee 219 
STG Le eee eae ees ey ee ee St, | Me bs aoe 218 
TEQUITEMENTS 2. 25s LOLs ae eee et eee 8 Saeriees Ree 218 
unpaid. balance 22. 2-2. += ee ne ea et Be por ntoiedis 218 
purchase: by. bank == 2_ 220 seul ss ee ee ee ee 5 Rn een 224 
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capital stock : SECTION. 
reorganization of bank; consent of two-thirds necessary ~---------_-_---- 235 
subsertberse £0 owe ea Ge a Re eee 216 

sion certificate, OfsincorporatlOne se = eens ed ee eye eee ere eaeee 217, 
Subseription Lunpald yee a Se ee eee ees 241 
unpaid .\balance;{ 222 So ee ee ae 2 eee 218 

cashadefined. 4. JN oe ee eee ae iseeeee 226 
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local: SECTION 
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BUSHEL. See Weights and Measures. 
BUTCHERS. See Commerce and Business in State. 
CADAVERS FOR MEDICAL SCHOOLS. 
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taxation of canal companies. See Taxation. 
CAPIAS. See Criminal Procedure. 
CAPITAL STOCK. See Corporations. 
CAPITOL. See Public Buildings and Grounds. 
CARNAL KNOWLEDGE. See Rape. 


CARRIERS. See Corporation Commission, Railroads, Steamboat Companies, Street 


Railways. 
bills of lading. See Bills of Lading. 
earriage of freight— 


charges: 

freight charges at legal rates; failure to deliver to consignee on tender 3518 

NALtialecharcess role Dali ale Geliy Cl] CS sas seen ere a eee ee eee 3521 

claims: 
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failure to receive and forward freight tendered; penalty__-._-__---------- 3515 
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carriage of freight: SECTION 
failure to transport within reasonable time; penalty-----_-_-------------- 3516 
livestock; shipment of on Scuppernong river regulated_----_------__----_- 3528 
pooling freights*misdemeéa nore =2 22S eas ses Sa ee eee eee 3520 
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rates: 
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unelaimeds perishable: freight disposition sass 35338 
watermelons; carload shipments regulated-2-_--_~---_- 222 22 i =i _ 3529 
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employees bonds, Teancella tion W0f 2. 302 aes ona ee en oe an ee ees 3970 
collection of debt out of state to avoid exemption forbidden_----_-----_-_-- 6568 


maximum continuous service regulated. See Labor Regulations. 
express companies. See Hxpress Companies. 
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intoxicating liquors: 
GelVeryrrst Seon oe Se ee ee ee Ae EA eee 2d ela gee ne 3382 
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failure to refund overcharges. 22 See eae seen See ae 3514 
failure to transport freight within reasonable time.-___________________ 3516 


railroads. See Railroads. 
rates. See Corporation Commission. 
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overcharge refunded; penalty for failure to refund_-________________ 3514 
rates, intrastate: 
COLPOLATL OMe COMMISSION ati x CSS eee eee ee 1066 
shipments: 
demurrage charges regulated by corporation commission___—_.___-________ 1057 
inflammable substances; regulated by corporation commission_______-____- 1056 
storage charges regulated by corporation commission____________________~_ 1057 


steamboat companies. See Steamboat Companies. 
street railways. See Street Railways. 


CASWELL TRAINING SCHOOL. See State Institutions. 
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CASWELL TRAINING SCHOOL—Continued. SECTION 
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State LLedsuner io, Keepna CCOUMUS, amd. Na ya OUc Mm ONC Y.cue = amen = am ne nent aren eee 5897 


CARTWAYS. See Roads and Highways. 

CASE ON APPEAL. See Civil Procedure, Courts, Criminal Procedure. 
CASTRATION. See Crimes and Punishments. 

CATTLE. See Animal Diseases, Quarantine. 

CATTLE BRANDS. See Trademarks. 

CATTLE-GUARDS. See Railroads. 

CAVHAT. See Wills. 


CEMETERIES. 
abandoned cemeteries : 
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COUNTY. GCOMMISSIONerSsEtO PLOvVIdeMlist 0 LSee= eae eee Re See See ee Seti 5019 
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removal and reinterment of bodies when new cemetery established_-------- 5023 
STAVES, .Gisturbimey Sesey 57 Feary es Sherrie heer ft ey eae nee al ee eee toe 4322 
graveyard: injury to fence! or” walle 2) eee ie ee ey ee eee ete 4317 
graveyards. interfering with= sees we me redy SEE SEES Picay! “Peery SP eee 4321 
monuments and tombstones, removing or defacing__.______-____-_--_-_--+--_--- 4320 
power of municipal corporation under act of 1917 to regulate____________-____-_ 2787 
public cemeteries: 
county commissioners may make appropriations to__.________-__---------- 5020 
COUNtys COMMISSIONELS stoe provide: list- Of2= sues eee Gs See 5019 
removal of graves to enlarge churches authorized______________-____-_-___-_-- 5030 
rural.cemeteries,, care, Of = 22. serieee NL AS peek Seger tires ereereey FoF ot end: 5019-5021 


street railways may not condemn burial grounds to establish waterpower plant 3535 
trust funds for care of cemeteries: 


exemptutrome taxations 223252 = = a ae eee Sein Aliercy) sinters ar 5029 
funds .kept..perpetually—_-.-= ===. + eae heh tenn ta hoad_ lates a 5026 
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clerkis. bondwandpteesss2 2. oe ee ee Aerob ese eet deen 2 oe 5028 
watersheds, regulationssas  folw en) OnE sat seemere seeeiengy step ies 2 Se See 7126 


CHARITABLE TRUSTS. See Trustees. 
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CHATTEL MORTGAGE. See Mortgages and Deeds of Trust. SECTION 
CHHEROKER INDIAN NORMAL SCHOOL OF ROBESON COUNTY----------- 58438-5849 
state board of education may elect superintendent_-_-___-=_=__-_-______"___ === 5853 


CHEROKEE INDIANS, CONTRACTS OF. See Contracts Requiring Writing. 
CHILD WELFARE. See Adoption of Minors, Infants, Juvenile Courts, Minors. 
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carnal abuse, etc., of any virtuous female child between 12 and 14----_________ 4209 
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child labor regulations: 
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authority. of agentss: 2 = Se eee eee en eae ee eee 5036 
IN SPCCUONSEDY cle CIM US sO SUI CELLO UIT) Led yyiis Ur | meee nena ene 5036 
CY@ated:s EC UWtles ie a ee a a ee er 5031 
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aiding *minors: Los procure Sea Se a ee a ee 4439 
Selling? TOMMIN OLS ee ees ee ee ee 4438 
compensation of minors for certain work protected____-_--_--------_--------_-- 4446 
compulsory school attendance laws. See Hducation. 
deadly weapons: selling “or giving tO Min Ores ae ee ee ee eee 4440 
delinquency in=child,. encouraging penalty aes 2s a ee ee ee 5057 
enticing sminors sout of statesforsemploymmentaeeee. .ee Seen ele ee 4222 
failingsto pay, minorsfor certain wOrkes soe se ae ee ee ee eee 4446 
failures to-<supportawifesandachildrens. 24223 ae ee eee eee ee 4450 
firearms,. permitting child gunderel2 OM US cee eee ee eee eee ee 4441 
fire, leaving child of 7 or less confined and exposed to danger from____________ 4443 
institutions for indigent children: 
enticinerehildsfromeinstit ution us a wt ee eee ee ee eee 5065 
inmatessmayeatvends publicHschOols se= seas es eee ere see sree a eenreee 5604-5606 
institution has authority of parent or guardian___________________________ 5063 
institutions for care of children must have license________________________- 5067 
regulations of institutions not abrogated by article-_.___________.__________ 5064 
violation Jofiarticlela fmisdemeanor mats Gp eee ek se eee 5066 
intoxicants to unmarried minors by dealers, selling or giving-___--_____________ 4456 
INTOMICANTS LOMUDMALT Cem IN OSs Were LVL eee ae eee 4455 
juvenile courts. See Juvenile Courts. 
kidnapping children —~_...._s2-2.4-.- 2-22. ais a es ee ee 4221 
marrying stemale child evn dere Lae eee ea ee eee 4444 
parentaleneglects provid CU mas Als Gee ee eee 5057 
reformatories. See Reformatories. 
separating child under six months old from mother__--_________-_____________ 4445 


Stonewall Jackson training school. See Stonewall Jackson Manual Training 
and Industrial School. 
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CHILD WELFARE—Continued. SECTION 
unmarried female under 18 in house of prostitution, permitting____._____________ 4346 
weapons!tomminors; selling Vormigivings..__ = danas Se dois sete sve dt eee 4440 

CHIROPODISTS. 
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GHLPODOdWAC Cline. e=.2e—- 5 ae eee a Ee ee eer coe mein 6763 
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CHIROPRACTIC. 
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CHIROPRACTIC—Continued. 
license to practice— 


registration with clerk of court: SECTION 
holder of temporary license not entitled to register_-_-_-__-_-_-_----------- 6723 
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procedure : 
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gas light bills ito) shows reading of meters. ——2— Sessa ee Shes Fee igg_ 5082 
COldMANGESiLVerR articles; Stamping, Olas — = — = ee eee ee eee Atay et 4012-4016 
inspectionref Jumbersini certain counties S22 S246 22a ek Se Petes lesrsse___ 5092 
inspectors: 
ADPOIMLEC ss NOWs we LCLDN ee ee ee ee eee ETE RNS ESE oS ee 5068 
bonded Teesge a see e ee eee eee oa TET, ee eng fe A AeA 5071 
ESSE ATC mL O Ware) GTN LE yet Clue XC OT GL ON) eee ee ee ee 5075 
GUTLCSHASSLORCCL ba lie COIN OCLLtL CS =acemene n= = aaa ee ene ae een eee 5070 
falselysacting ascinspectorstus eee, Wee Je Ea SS Se ie eI 5072 
TLOMMSAWMUISeneare WiLlmMInetONo ose ss — ees eee ee ee 5093 
Of lumbersinvcertains countiess 22. s— eae siete STO EE Oey 5092 
shinglestand dumbersito culls notito buys. 222 oe FE a a _ a2e8 5080 
VACANCIES N= Oli COymASSISEAN tel ASP CCLOUS sess sae ye ee eo ee 5069 
junk dealers: 
PULCHASINGacertaiNns Metal Sa LLOMWeINM OLS a ee eee eee SEALE ee PEE 5091 
to keep--recordss irr ssa utaie sorts et aati aR ert so fie 5090, 5091 
lumberesteam mill reoulationssa Sa tO ss sae = ae oe ens ee Dee 5078 
master of vessel receiving goods without inspection; penalty___-_-_--__--_-------- 5074 
malt: 
manufacture and sale .unlawfullscesss oss eS ee eee 3376 
transportation companies to keep record of shipments____________________- 3377 
matches, «manufacture and -sale, of--2- 2-2 == We Se ee 51138-5117 
measures may be used in purchase and sale of certain commodities________ 8060, 8061 
misprandings sacks: to. defraud penalty 202 ieee aS oe Olas PR STAs _ 3984 
oleomargarine, sale of without labels. sees see aase esate FH) ix hy _notnaunti5ngs 
planks -and--board-merchantables. 2222098 _- Sei 1n Sever ey eee) SUOMI pyiiie 5OTT 
produce shipmentseeresulations as), tOss—-sa= eee eee eee eee AUN 3531 


public warehouses. See Public Warehouses. 
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COMMERCE AND BUSINESS IN STATE—Oontinued. SECTION 
TaAUrOade wCKels wun AGH OL1Z EC ec eel 11) oe 1 eee ae 4466 
sales@ without INSpectl Ome POT Ble ye eae ee ae ee nee ee ee ee 5073 
sawmillssnear= Walmin et OT ee ee eee eee ee rere eee eee 5093 
shingles and lumber to be culled; inspector not to buy_----------------------- 5080 
SHINES "SiZGRO Lee ee ee ee ee ee RO Se ee ee) ee 8 Soe ee 5076 
Steam) Mla ter SOULE UT OTN Snel Sie LO eee eee 5078 
tobacco warehouses (leaf). See Tobacco Warehouses. 

(HEA HAE SEI AToVHal Wingless, ATER SMe Coat eee ee ee eee} 5079 
turpentine, “Sale of. AC ULtCr ated sc ast eee esac a ce ee ae 5089 


warehouses, public. See hereunder Public Warehouses. 
weapons, sale of certain. See Weapons. 

weights and measures. See Weights and Measures. 
wheat threshers. See Wheat Threshers. 


COMMERCIAL FEEDING STUFFS. 











anal ysis TAN d BCOUEEELOM EO fa SA 11 Deg eee eee eee Ee ee 4733 
board of agriculture to adopt standards and to make rules to enforce statute___ 4734 
= CONCeHEr avec cCOMMercialeneedine St UtiS ee LETT CCl meee eee nee nee anne 4726 
infected=feedstuifss-quarantined -=s3s45s—ss=.55=554sse55- SO ee eee 4872 
Inspection -taxs tax stage +--+ s-- 2 fo oo cee ee ne UE EMO Oe eee 4730 
sales without tag; misuse of tags; counterfeiting tag_.__-__--__--_--_------ 4735 
packages to be marked with statement of specified particulars__________---___- 4724 
copy filed for registration with commissioner of agriculture; sample to ac- 
COMPBN Yen was oceans tbo R MOee ST We ee BO ee 4727 
agent not required to file if manufacturer files___._.__________-__-__-_-- 4728 
commissioner’s power to refuse or cancel registration-__-__--___-__-_--- 4729 
quarantine, of. infected,.feedstufiss. 2223 soca esse eas a ee eS 4872 
refusal to comply with law or hindering enforcement___-_____-________________- 4736 
sale of unauthorized or below grade; forfeiture, release from forfeiture_______~ 4731 
seizure. andusale.on forfeitures. 22 eee Se SI RS we ee ee ee 4732 
violation, of, laws relating) t0s 2-2. ae eee PSE NE ER eee 4737 
accused notified of charges; hearing before commissioner of agriculture___ 4738 
commissioner to certify facts to solicitor and furnish analysis_________ 4739 
solicitor to. prosecute... —- ee 4740 
WeleD te Ofepacka SeSm WUCS CIM Cen ee ca ae ts Tie 2284725 
COMMERCIAL FERTILIZERS. 
analysis of samples by department of agriculture-__.-..-_.___________---__-__- 4697 
analyst's certificate as evidences. == —_- | seyee es wele ae Da ee oie ee 4697 
Provisions for collection lof (samples ss. 2 = = anne ee enters eee ree peepee ee 4697 
bags, ete., branded with specified particulars; copy filed with department of 
agriculture, —--- a ieee A alos Se at Sepeae 4690 
below guaranteed quality; duty of commissioner in assessing penalty; pur- 
chaser’s option =~ == <2 2 ee eee eae Gane 1s oes (ea eo uae 4695 
board of agriculture may make rules to enforce statutes relating to___________- 4691 
brand ‘names; registration=— 2-2 A ee ee ee ere 46938 
brand once registered cannot be changed to lower grade______-____________ 4693 
earriers to furnish statement of fertilizers transported__________________-______ 4699 
certain- ‘ingredients. prohibited 22222 2s 22s eae eee ee ee eee 4696 
cottonseed meal. See Cottonseed Meal. 
forfeited when Sold’ contrary to laws 2. == 222 re sate oe er eee ees 4700 
commissioner: of agriculture, may release. 222282 =_ 2) fi 4 ae ae as 4700 
seizure and sale when forfeited, provisions as to_____-_____-1_____-___-_ -__ 4701 
inspectionetax: tax tags=s-—) ee ee eee pierre ee ee eit wos aia! 4702 
sale without tags. misuse of tac: penalty = sense ae es ee ee eee 4703 
lime and marl: 
analyses and) guarantee_.._._-._secusdeendl oust 42. Soepedaee Bile 4718 
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COMMERCIAL FERTILIZERS—Continued. 
lime and mar]— 


analyses and guarantee: SECTION 
manufacturers to register and file statement of analysis___________---- 4721 

GELTECE ROM IIN ON CSSa TC UT Cl eee ee ee ee ee ee ee ee 4720 
INSPECHLONS PLOVIC ed ef Ores eee ae ee een ee ee eee ee ee eee 4722 
percentu se Orrcarponatessr ey Wir eae aa aes reer nent ee eno ee 4719 
VIOIAGLONSsOls DLOVISIONSrOlel 3 Waren = ae es Sen eee ene eS eee 4723 
same fertilizer sold under more than one name, provisions as to_--------------- 4693 
sources of ingredients to be disclosed to department of agriculture_____-_---_-_ 4692 
HAL SELOLEDALS MCLC=t PLOV1d 6d sb yeDORTOmOura oT CU GUC seers = ees a eee ee ee ee 4691 
baxatags onushipmentts ging Ul keene eee NE eee et ee es re 4698 
CCLMS a usher rTAgemsan dan Standards prOVislOnGeassluOn USGl OL === === ae 4694 


COMMERCIAL SCHOOLS. See Hducation. 
COMMISSIONER OF AGRICULTURE. See Agriculture, Commissioner of. 


COMMISSIONER OF LABOR AND PRINTING. 


ASSISEAMEMEOTMMIMTSST OTC ammeter ene ea ae eee ae ee a Se 7310, 
compensation. See Salaries and Fees. 
compensation. See Salaries and Fees. 





LUT EOS MEL LUCLR TO OVVEICS = are ence eae eee ee en ee ee 
CleckromeyeRterni OL CO li GCrEe eerie SR PE ee ee ee ee ee 
OLTVCL ATMS OTe Se ee See ee ee re es a ee ee Se 

DUDUGRDEIM GM SOMOUGCSRAS TOS ees ean ae eee a eee ee 7287, 7290, 

MANS GLO AIMEMTS, TaN howe VON UNO HOO RE yONAb AI NDAKES THORS pene ee 

SMES Jorereaneae EMavel lovlinvelnayer, Syohayeswinn es aNel Sy a ae eee oe ea eg a 

COMMISSIONERS sO FivA CCOUNDS 232225 2s— Se oe ee ee 7692, 
COMMISSIONERS OF AFFIDAVITS AND DEEDS. 

ELT YOO Leda G5) Ca ages a or ne a ae ead Senne bE See ERs eres EL ee = ee 
certificate of by secretary of state evidence of_._-_._-_-_____--_____-----__------ 
COLLIN EH CTC MeL OLGLEL Kise OTC O LT Uae eee ae ca ee a wr en ee 
secretary of state publishes list of appointments___-__-_-__--_--_--------- 

GiGARS GE COMA: Gun) MOINES Teeny MS ANNIE A 

clerksvof courts ine other states*assues sees em ek ee ee eee 

expiration of commission without renewal;°secretary of state certifies to clerks 
Oly GOUT teers eR oT Oak A Gh Oe Sek Reh LR tet clinch iy and ah 4 Odea doe 

TOC pee © fee ees ee ee eee ee een ee ee 8 Se ee a Sn A ee eee 

CORMAN” VSR ENOL xa Me ek eo eae Se Sa a er i ee ee 

DOW CIS fo aes 2 5 ee es AO tat ae Seer eee ee nee Se 

probate eauthorizedshoutake se (2.2 8 ee eee eee nt eer ne Cee es 

removal by governor; secretary of state certifies to clerks of court---_----_--__- 
secretary of state publishes list of appointments; conclusive evidence of appoint- 
dBA EI GU ae se ce a ae ea iyi eR yr eg ge a a ELE Li hE PRS ELSE AD 42d 





COMMISSIONERS OF WRECKS. See Wrecks. 
COMMISSIONERS TO SELL PROPERTY. See Civil Procedure. 
COMMITMENT TO PRISON. See Criminal Procedure. 
COMMON CARRIERS. See Carriers. 


COMMON LAW. 


contracts in restraint of trade in violation of, declared illegal___.______________ 
GeClared el ieLO LCC rire resents a a te er ere Se oe 
proof of in another state. See Hvidence. 
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COMPLAINT. See Civil Procedure. 

COMPROMISE. See Civil Procedure. 

COMPULSORY SCHOOL LAW. See Education. 

CONDEMNATION PROCEEDINGS. See Eminent Domain. SECTION 


COMMISSION CLS FCOMPEN SA blo ripe eae een nan a ne S352 2a es 3894 


CONDITIONAL SALES. 
personal property irequisites andsrecistrati onsets see ae eee ae 3312 
railroad property PTECuUInemMents 822 = je es a eg 3313 
CONFEDERATE CURRENCY. See Evidence. 
CONFEDERATE HOMES. See Soldiers’ Home, Confederate Woman’s Home. 


CONFEDERATE MONUMENTS. See Memorials, North Carolina Appomattox 
Commission. 
county commissioners may erect iron fences around______-__------------------ 6934 
CONFEDERATE SOLDIERS. See Confederate Homes, Pensions. 


exempted efrom Vj ur yr Ub yee 108 y= DCm eee es ae ere ee ae ee 2329 
PLOVISLON* ASTON PLACE CLD 20) 2 wy ae ate ere nee ee 198 
provision as to peddling. See Peddlers. 


CONFEDERATE WOMAN’S HOME. 


APPLOPLATLONMeLOLe OU GIN Swan eT ATT COT Ain C Cee eee 5140 
Confederate woman’s home association : 
GILECLOLS HANG ROM Cers ie UW b1ES tel COO UTD Lin Ome eee ee ee 51385 
compensation’ of “directorsa see eae one See en ee eee eee 5139 
INCOFPOLA FEC 39 DO WCU S ten cee ree a ce re ee 5134 
lady managers; provisions* as tOMSiassee sees ee eee Speen oe eee ee eee ee eee 51387 
TEV.ErsLONs Of A DROOL Ve tee ee ee a ee 5138 


CONFESSION OF JUDGMENT. See Civil Procedure. 
CONGRESSIONAL DISTRICTS. See Hlections. 
CONGRESS OF UNITED STATES. See Elections. 
CONNOR ACT. See Registration. . 
CONSANGUINITY. See Marriage, Next of Kin. 
CONSENT, AGE OF. See Crimes and Punishments. 
CONSOLIDATED STATUTES. 


effective: August ithe, Ista) 0192-5 222. Sea eee Bote eee ee ees 8107 
repealing” others'statutes!? =m Cette. aan ee ee ee ee ee ee 8101 
offensesvand penalties*that, are mot attected ss ae eee ee ee 8103 
pending actions and proceedings not affected____._____-_--___-___-__--_------ 8104 
Persons Holding w Om Cen Crea Ghee CellC Cee eee eee 8105 
repeal not to affect rights accrued or suits commenced___--_-_-___-------- 8102 
statutes, that are not repealed S292" ==) So" Sees e oe ee eee 8106 
LitlekolerevislON eos sete oe See te ee ee ee oe ae eee ee ee ee 8100 
CONSTABLES. 
bond="where registered: how fees) paidesse sans —— eae ee re eee 973 
duty as to service of appointment on road overseer; failure to perform__----_~~ 38754 
electionrandtermye a=) =o ee ee ee ee 971 
escape of prisoners; burden of proof. 22 >see a ee ee ee eee 4393 


CONSTABLES—Continued. SECTION 
fee@sy-25 ba ee ee sel Notrt As a guton tees Gens ly Sip OER ALE BO22 
notices within justice’s jurisdiction executed, how------------__-~________-_-__- 977 
OEE el CES REO ek wp i I ag pe I BE i Re cE OE pe 3199 
OD ULLSAL OAD) Cp GEC Ta eae ae ee ta are a a ee a 972 
DOWCrSRANGGCUtLeSiee: Bowen ee ee ee) en ee 976 
process ; failing to return or making false return Of--_—_--2h3- deuenn) 2 ee 4396 
removeletrOMs OMCs a aaa a ee ee a ee ee eee et ape Shee reer 3208 
special. constables. ee eel ae eb eraripreniee. Teens 974 
BViEh CLT CG VT OL Coe a ae we enc ne Oe ee 975 


CONSTITUTION OF NORTH CAROLINA. See Appendia. 
CONSTITUTION OF UNITED STATES. See Appendia. 
CONSTRUCTION OF STATUTES. See Statutory Construction. 
CONTAGIOUS DISEASES. See Public Health. 


CONTEMPT. 

aTppealsfromejnrd smenteoLec ULL typ se eee oe eee ee ee So eee es 979 
astforacontempisacts punishabples =o BSE ys £3 _S9 S ED 8 ee ee 985 
common slaw.asetor repealed Se 2s2a=-saers -24b ase e see besnsceesessee UERO 8 7 978 
directicontempt-«summery punishment. for.ss2. 02082 20 Dey ST 982 
examination of parties; adverse party refusing to testify_________________-____ 903 
INGIRECEECONTeEMpiSLOLd CRECORSHOWACAUSC mee ee een ee ee ee ee 984 
proceedingsyprosecut ed shows ease oat ae teeta Deere ltibe A toe yih 8 Ses 986 
PUTS LT) tee eee ee ee er ne ee ec ee ee et ee 981 
courts;and ofticersvempowered| to, punish! = S204 2) Fetes ae aes 983 
SUMMALy. PUDISHMeNnteT OM GineCt, CONLEM DP t= aes ae eee ane eae ae oe 982 
SOlUCcILOM OL Attorney-cenerale appears Ols COU bees eee = eee ee ey 980 

violation of injunction granted under provisions of chapter on nuisances against 
DUDHC#MOLTALS) sect er eke ean eee Mere hee Si 2! ee ee ee ee 3183 
WHA RCONSLIDULES rere sees ee een ee eee ee NO ee ae eee 978, 985 
WHOAMAYeDUNISNSL OPEEee nee eee ee oo ee er ee eee ee Se eee 983 


CONTESTED ELECTIONS. See Elections. 
CONTINGENT ESTATES. See LHstates. 
CONTINUANCE. ‘See Civil Procedure. 
CONTRACTS REQUIRING WRITING. 


AoTicultural Bliens wLOLe a CLV.ANl COS ewes seme een ee ee 2480 
all leases and contracts for leasing exceeding three years from the making____-_ 988 
allemineral Plea Ses se aes eet ee ee ae ae eee oe 988 
COLCA CONEPACES | DCL WEC INU ST) m0 Claret 10 Clim vyelif een ee ee ee ee oP 2515 
certain, Ccontracts=withs @herokeenndia ness === sae ae See ee ee een ae eee 989 
conditional sales of personal property ; requirements_-.____-____________-__-___. Be) 
conditional sales or leases of railroad property; requirements_____-___________ 3313 
contracts and leases under land registration act affecting land for a period ex- 

GECdING CHTCC VGA Soe ee oe ee ee ee a a 2412 
contracts) charging srepresenta tives PeLSONa lly Smee eee ee ee 987 
contracts for salerof land or any. interest; therein= sass eee ee 988 
contracts limiting rights to do business anywhere in state_______.________-_---- 2562 
contracts of subscription or of sale of securities by bond and investment com- 

§ OSE AW SS ges ag ps Tg SN ee ely Ape asco ey Le poet 6367 
CONMLEACTSELORANS WerELOrac eb te Olea Tl O (ie Terese pee eee oe ee ee ee ere 987 
Dromise tos repelssctatuter: of Limitation sa === == eee eee ee oe eS 416 
DLOMISe CO) reviverdebt.0t. ay De DKE Die tee ee ee ee ee 990 
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CONTRIBUTORY NEGLIGENCE. SECTION 
in action for damage against common carrier by employee____-_-__-_-__-_____-_ 3467 
must-be pleaded and proved __. s224_ tateso ss soit hele Sieahtent sities eintian 523 

CONTROVERSY WITHOUT ACTION. See Civil Procedure. 

CONVERSION. 
actionéfor-barred;~whenss¥se22 DIST See Bit eee, Ae Ad OF ee ee ee 441 
defendant-may-be- arrested 2-42 == a0 2Si6s—eeRe ene bngeee he OVO FIO ee 70 
personalsarepresentative -liable-fors.--=5=-=2sss=555sse es BO IEA ee 173 


CONVEYANCES. See Probate, Registration. 


ACKNOWLEG SIEM Ge Oy STATIC OT se OT LN cee ee cere 3323 
by husband and wife: 
acknowledgment Je = eke cee eee he eee Coe ee ene oe ee Oe ee 997 
at different times and places or before different officers________._-_--__- 998 
by husband and wife’s examination before same officer; form _---_---- 3325 
Dy, dus an clita LOn Cee See ec cee ae en ee ele eee Re ee Ae ee, A ne a 4101 
executed «HOW sa22- Sos e— tee ae ae eee eee ee a eee eee 997 
husband’s conveyance of home site without wife’s signature_____-_____--_- 4103 
power of attorney to convey executed by married woman freely with hus- 
band 7 rien. bore ale paw e PO tl lose et eo eieele 2 ae eer eee 1002 
private examination cof wifes=. 228 eee eee! ee es ee re rere 997 
absence does not affect deed as to husband_-_---------+_----------_.--- 999 
LONI i a a cs I Ie SE a Syren “> Pee pes epee eee reyes 3324 
innocent purchaser not affected by fraud in treaty if private examination 
PCQUIAM + cn aan cat son cee noses saee sees Sosa eee se SSeS es 1001 
officers-authorized: to-takes-2GU OF _DOTS WON BIST ih BO 1000 
probate: 
beforendifferent ofiCers ss CUrALLV.eGTSUelUUL LCs ae eet: eee ee eee ee 3350 
purchase-money mortgage, wife need not join in-_-_£_-__+_+—--_-_-__-_-+__ 1003 
wife insane, husband’s deed transfers her intereést22=-= =" ee 1004 
wife need not join in purchase-money mortgage_______-______-__-__-----_- 1003 
CONAIMONEAIE SAE COMER ACES see LO Tene eee eae a er ee 11389 
construction and sufficiency : 
CONVEY ances  DYc 1 AI ty CUS CCC a age ee ee alee ae a ard TS no ee 994 
conveyances) to ‘slaves. sess) 45 See Se, nes Se ee ee 993 
fee presumed though word “heirs” omitted_-______.______---- Ravn yo pean eet 991 
fee presumed when deed and registry of conveyance destroyed___---_-_-__- 1766 
official deed by official not in offices {=~ le seree ress Sees ee eree eee 995 
revocation of future interests made to persons not in esse___--_----__--_-__ 996 
VACTICNESS Oleg CSCLID GIO MO ty LOm Lin 2) | LO ct Cees eee = gee ee ee 992 
contracts to convey; valid only from registration as against creditors or pur- 
CHASEIS IES CED UIOMS gee teen ae ee cee ee ce ee ee ee ee 3309 


corporate. See Corporations. 
by president and attested by treasurer under corporate seal; curative statute 3352 


deeds ofseasementss revistration > provisions ac) tO. = = a eee 3316 
deeds of gift; proved and registered within two years; otherwise void_________ 3315 
CESLLOY COM COLOI Otay Ul bl Cyp ULILC CLesese a tame Nee aa ia oe ere ey Ute eee a ee 372 
dow erseright > tosh OWwmCOMy Eyed ses att seins ene mee een gg Een eee ne ee ee 4102 
execution : 
eoncditionals sale contracts ie. oe en er ee ee eee ee ee 11389 
evicenceas'-tovcompelted.: MOW =a. setae. een en, ne ene ne 3302 
NOMSUNSCCUDIN Sew LEM esse ml OW ent) LO VCC] eee eee ee eee a ee ee 3304 
subscribing witness incompetent; how proved_-___ 2-2 2522-22222 33038 
forged: -Ssamrer rors sass Se eae es ae ahs Ot Se tne Stee BOE ee ET 4296 


fraudulent conveyances: 
bona fide purchaser of fraudulently conveyed property treated as ereditor_. 1011 
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CON VEYANCES—Continued. 


fraudulent conveyances : SECTION 
bona fide purchaser of mortgaged property not affected by illegal consider- 
DiLONeeree ss Cee wat ool cee ee Lee eae ees ETE Ihe ore 1010 
conveyance with intent to defraud creditors void_-----------_--__-_______-- 1005 
conveyance with intent to defraud purchasers yoid_------------_---__-__- 1006 
marriage settlements void as to existing creditors-___..-------.--__-_____ 1008 
purehasers for value and without notice protected__.-._-_--_-_---_____- 1009-1011 
voluntary conveyance evidence of fraud as to existing creditors_____--____ 1007 
leases; lease of land for more than three years; valid only from registration 
Asal ains be CLeGLLOLS tole PULCH ASC S me X CCD ULOUS ae ee Seen een Ie ee 3309 
LLVeLyeOteSel Zn.  reSiStralOnes Util GLel yates arenes eee ee eee ek ea 3308 
married woman: 
CXCCULLD SR DOW Cle Olea ub OlIl Cyanl Om COM VC Vices teens ee ee ee ee ee 1002 
HTeCC-CheA Cle CULALLy Ca SLA LU LOS eee ae aes eeet een ec Ee oe ee gS ele ee ee 3351 
official : 
by clerk of superior court where clerk appointed himself to sell; curative 
CEE DR BSS SN Sy a ey PED Ae 2 a ee ee ee ee 3347 
SRST ON AEN = Sep Th PIE a eee EE ae ee ee ere 375 
probate. See Probate. 
subpcenas to maker and subscribing witness, when necessary_------------ 3302 
recitalsrmCcOULbEr CCOLOS) a Cll CChs oo = a ees are Weare ee ee eR 380 
registration. See Registration. 
SMG Wale Mhwseay el SeAbNuee kee aa oe eg ee 3308 
valid only from registration as against creditors or purchasers; exceptions 3309 
Salessinsbulke presumed fraud wlent sews ee ee eee eee eee 1013 
Seals omitted invofficial deed > curative statutes=2- = eee oe ee 3333 


CONVICTS. See County Prisoners, Prisoners, Roads and Highways, State Prison. 


care and discipline when worked on state highway system_--_--------------_- 3591 
CONVICELLADOLLOMEPUDILGsTOAdS a PLOVISIONS masmuOMes ae ae aes ene ee ee 3812-3816 
COUNT YACONVICtSTIN Aye Cm WOLKE sone LOW INSIDE On sae a = een neem Meee EE 3704 
CS CED Ce eae a ee a ee te eam eed es eee leer eee remind et eee ee nee seme ets CMU 4404 

AIGINGITIMeSCAD CEO MECONVICIS™= = ae ea ee ee ee ee en ers eee eee PSD Se 4406 

ELEN CEN LCS CH [Cae ee ee ee en em eee yom en Wine wae aoe ee bai) a aeedy Bo 2 4405 
Health soe provisvOuUswa swt 0 atee mee ea mearene rm onrneureteens ee aN Cte, Rene REO) CMR MaN ete AS 7207-7220 
PATE e Sy CUT Metre Cae OL VLC Ls See ora ots ee ne ne See AA eee re ERTS ee et Se 4405 
DLISONMDLrEACIBATIC BES CAT Ch cee ate eee tee eee ee er ete ms RO ee hee Bae ee Festa 4404 
rebuilding mill belonging to, after destruction; time limit_________________-_____ 2543 
sentenced to work on roads, ete. See County Prisoners. 

COMPENsA OMe LOLI NSOLVeMtss LOI WiOlK nO la Oa Cae = eae eee anne eter en ee? 1359 
state prison: 

CONVEVANCE™ COTA LETES CN UCT CO = meters seen een ene are ties net ieee eens Ee Cerner. 7716-7720 

WihateDLisOners:, SCD Le CO me eet eae rma cet eee ee ee ear eee ee MI eCe Nota wee) 7716 
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certificate of incorporation : SECTION 

secretary=oltstateyiles-anderecordsiceessce = eee eee! Bia 1115 
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corporate articles; proof of before officer authorized to probate before February 

18 se L901 a curativemstatutessea. sea eee ek eee Se re ee ia al etl 3356 
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joint and several liability when liable for debts of corporation; contribution 1153 
liability efor sfrauds. Son's ae Se BO EE ER BPR E RT vole | Setar 2 1152 
LiStwOfareported ComCOrporatlonaCcOmmMiIsslon= ===. === === =! anaes eee oe 1148 
meetings + held g6where2e 292 S84 Bahn ee ie i ein TaN rae worl eben so = 1168 
numbers requiredis a aos == 2S 5 oe oe a. Es ee ee nees pre Pee Pyeng pew ees =~ 1144 
one director shall be an actual resident of ra Stalesae sae — se bese. = 1144 
paying debt of corporation may enforce exoneration against corporation___ 1154 
records; failure to obey court order to bring into state_______.___.___--_____- 1172 
requirements. as to “and! qualifications, ofa aaa eee 1144 
residenttof ‘states onesonly need @h ese swe wee See Ee ee eyelet Se 1144 
right to choose directors may be conferred on one class of stock_____--___- 1144 
stockholders bona €fide,) Mmustinbe se see Se nd Ae te eae 1144 
trustees on dissolution, to be; powers and duties____________-__-_-----_-- 1194 
vacancies ifilledi@ how 2-2 2 Ss 5 es Seeee erie xe ohh Week = hoyote SSS CES 1145 
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dissolution : SECTION 
costs)i taxes “and: fees. 0-..-.---.-- eae Tees ep oh a ee ge 1183 
debts not extinguished nor actions abated by---------------------------- 1199 
directors to be trustees; powers and duties____.----------------+---+-+-- 1194 
distribution. ofefunds. 29 Set Sewer est eee Sede oi a See 1198 
filing taxes eee ile Ae i SR a ee tN ee ee 1218 
for misuse, nonuse or «abuser of (charters. .2¢ Sh ed ee at Bee -- 191 
costs ging action Collected milOwse 224 sass ee eae eee ee 1191 
hydroelectric companies forfeit charter for nonuser, when--------------- 1189 
injunction to suspend business granted, when and how _------------------ 1196 
noticemandwundertaking 32 bee a oS ee se 2 ee ee 1196 
involuntary : 
atcinstancevofanrivates persons iets est ee See eee eee 1185 
bys attorney=cenerall ume: meee ed a oy ee ae ee 1187 
by Danicrupticy pee eae ek oo he eae he ee Se 1190 
stockholders may continue corporate existence after adjudication, 
how atede wdc) pases dee wdc RSs eet Bee a ee ee et eo 1190 
by-2stockholdérs Poe 2 ec ei Ta 2 a 2 a ee ea ores 2 Oe 1186 - 
judgment for dissolution; copy filed with secretary of state; secretary of 
State’s“duty Suge SER 8 Oa ev ae Se we 48 So a ee enema eee 1200 
nonresident stockholder refusing to sign certificate of-__-_-------- aii Se 1188 
or forfeiture of charter for failure to organize or act__-____-------------- 1188 
receiver : 
application’ for, ete); notice and” undertaking= =. -.—----—=euseee see 1196 
creditor, or -stockholder-may-ask for2=2==--—==--=- se eee Se EE 1195 
stockholder’sJiability « on=22=2= 2-22 ese OE LOSE Se The SUR ee 1183 
summons-in -action- for; served" how-----.-- ee ee eer 1192 
superior~ courts» jurisdiction=2——=-="— = eee ee Oly ROM RINT 1195 
voluntary; —~provisions*-for__-- ee ee eee eee 1182 
before- payment -of -stock=+-2-2 2 eee 1184 
WiACESETOM CWORINORENS INET Olt SSC US excrete ee eet ae 1197 
when delinquent in payment of taxes; action by attorney-general___-_---_- 8005 
dividends: 
declared from profits only; director’s liability for impairing capital______- 1179 
GeCLA LE wa WOM ere saree eatae ee rara re ere cee te a ate A Te OE ee Oy ee 1178 
director's) liability fore unlawful” paymentess oe ee ee 1179 | 
elections: 
directors to produce transfer and stock books at-..-..-_._---__--.__L___- iba 
SUPCHIOFs COULLEMAY. RECULFesPIOC11C Ul Ole eee eter rae tee are 
transfer and stock books evidence of right to vote_-__-__-----________- 1170 
Jurisdiction ofssuperionycourt@overtae ee seen he eee eee Seek ee 1177 
stock held by fiduciary or life tenant voted, how_-__-__-__-________-_____- 1174 
votes, stockholders+ entitledstonmeesen sat Sa eee ees = HOF eee 1173 
voting: 
by-laws may determine number of shares to one yote__-__-__-________ Pars 
eumulative.~voting.suf25. led 2 pe som 1173 
guardian -represents® ward) Ue or bei ie an od ile oooh ene. 94974 
life‘itenant*yotes stocktheld? LorMlifer Sa Or Le ea ee is I TE | 1174 
personal representative votes stock of deceased______________________ 1174 
pledgor: votes pledged«.stock#: AAG@M Mose Dine BS. BIO 22 1174 
PORES. SMe EE LONER ORT. SUNG: OTST, (SSI = 11738 
right to vote cannot be abridged by amending certificate of incorporation 1173 
right to vote cannot be abridged by by-laws_._~__-_____=) == 11738 
right to vote determined by transfer and stock books_______-________ 1170 
stock? held= by-.corporationy-voted:-howasss=e ee ee oe 1174 
trusteetvotes: stock held in’ trustesees soe ee ee ee eee 1174 
electric.companiess“power~0fsees cece ke es BOLL Boa) 0), Sot a BBO se 1141 
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execution : SECTION 

debts due corporation subject to; duty and liability of agent_____-------- 1204 

ASST CCL 2 LTS boul Was ie Se es sr ce 1201 

proceeding when custodian of corporate books is nonresident-_--__-------- 1206 

dutvyeands Wabilitva ofenonresidentecustodianas ==. 2 "5" 22 a2) ee eee 1207 

Ova) aYsidinry "MELTNONLEVGEY (ROW RAAT Fe ae Ce ee eee 1201, 12038, 1204 

agents must furnish information as to property to officers__._-__-_ 1202, 1203 

Penaleyatorstallurey tOMSOmCO Baa een eee ee oe, 1205 

SHATES OL eStOCKs SUD [OCU tO wee renee eee eee a ee ee ee En a eee a 1203 

ATSEPM EST Se CALLS LO Were eee eee eee ee ee EEO ee ee ona os 1118 

foreign corporations: 

ACTIONS SALA 1S Gwe VOT Ul Ceres een eee ear te See 467 

Clin Se LAX CS aN el COS See oe eee eee A ee Pee ae 1181 
permission to do business in state: 

DOW. CES MCXISLI NOMI G COENEN tl yan 0 lemme ene me = ees meee ere eee ee 1180 

LOQULS TLCS LOT ae ee meee ae etek a CN aa hare A en I A oa a al aay tt EE a tee ae 1181 

DO WC See ee ee ee ye Pee ere re es RS SUE ON en ert aL Ge EN hat ses 1180 


taxation. See Taxation. 
transferring bonds or shares of decedent holder before inheritance tax paid 7776 


WALHKOTA Wal ELL OMME SCAT CS em pete areas nce oun ek Mats ew ee ee ON ek 1181 
fraudulent practices of directors and officers; attorney-general may bring action 1143 
gas companies, power of___-___- Sree atm stir i wretink. O eT AW 2 the nie Se Ahh ed ae 1141 
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amendment or repeal: 





Dindsee lle corporations ess a= ee = ee ee ee te Bee ee 1135 
does not impair remedies against corporations or officers for previously 
INCULTECH VLAD Ud FCS Es AE ae Se, PE SLE RE ee 1135 
Be DALTSOL ALU CLV TE CT See ee ee a gag a Re pc ee erp epee 1135 
hydroelectric companies; forfeiture of charter for nonuser___--_-------------- 1189 
improper alienation of property or funds, attorney-general may bring action to 
SOreasIdOSOMETCSOr ae as ee a ee oe ee ce acres: eee Sete aA N, 1148 
INGOLrPOrat lon sta. eR AS eee SEE es ee eh eee ee, ee 1114 
certain religious, ete., associations deemed incorporated_____-_-__-_______- 1125 
incorporators: 
ae AUNT dIFKeElOrsmeleCt Cie wee Pate eS rea te a I alla lige 
becomescorporationmanwhens= = 22 = ae oe ee Ae ee 1116 
CHET TS Gar Ce ill oe ee eee eee pe Dee SLE oy Eh, lee Se a gt 1118 
deathzofsonevors More eva canCyes filled Sanaa ee eee ee ee ee ELD 
MAjIOLICVESIoN aN OLLCCEO tet tal Ce tl oa a= ees eee ery epee See eee pee 1118 
TUM DELCO UIT CC ere. eee ee ee a ee ea 5 EE Pe ede A Bg 1114 
insurance contracts, exchanging through reciprocal exchanges__________--_-__-_ 6405 
judgelotcsuperior: courted elined 22a a2 Sse Ses ee ee ee ee ee os} 
misconduct of officers or trustees; attorney-general may bring action to remove 11438 
mortgages; mortgaged property subject to execution for labor and torts__----- 1140 
MuUtLUAlecorporaLlonse maya ClealerCaplLtal ScOC Kaa = eee eae ee are ees 1167 
negotiable instruments; indorsement by corporation; effect________-___--_---_- 3012 
oathseas iduciaries.- +2. eee er Se a Pt 3192 
officers : 
accounting compelled by action through attorney-general_______.__________ 1148 
CHOSEN A OW ree oe a ee ee eee eae | See ee 1145 
(KOA MONT 1S) NERA MSS nah weal WMS! Glee ee 1126 
fraudulent practices prevented by action by attorney-general_._.__________ 1148 
joint and several liability when liable for debts of corporation; contribution 1153 
liability for failure to make reports or making false reports__-____-_---__- alaltail 
lability Af onteira dee seis ea oN oo ee eee ee hee 2 thee ceo 1152 
loans to by corporations; liability of officers assenting_.____._________-_-___ 1147 
names, etc., of officers reported to corporation commission___-__--______-- 1148 
paying debt of corporation may enforce exoneration against corporation... 1154 
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officers— 
president : SECTION 
CHOSE WO wy LEE Ee a are res ca ee en ae oc Ne on on ee 1145 
TRALEE HELO ee ree a ei ca A hE en 1152 
may falso. bewsecretanywor treasurers see ee ee eee eee 1145 
records) failurestovobey7 courteordert to! brins IMtowstatess === = eee 1172 
secretary :; 
chosen’ Now? 252 “Uae tS 8 oN ESRI) ET JA BO ee 1145 
duties sa sveiie ss tern om SUL. OF DF Se 22, | see 1145 
may also. bespresidentvor treasurer-ss2ss0) uso ee Bee 1145 
treasurer : 
bond. 220 Ue. ee ee ee ee 1145 
chosen how > 222s 2a ssa ena an seh eee ee UY eRe ee 1145 
may also be; the president or secretaty22=- 22022. ee ee ee 1145 
vacancies’ filled, how ..—._____.__. 2 252836 A eee Orr Ot Bole 1145 
powers: 
express "powers “enumerated S22 ->— S62 = ee ee eee 1126 
implied powers sisi 4 222 ae oe ew ee we eae ee ee EW 2 1128 
principal office: 
change of? *Hling "Tale = 29 OOM DESMO ry eh BRS: 2 erred SE Piers 1218 
-- corporate: name “displayed: ates -SSs22242 24 a ee eee 1136 
declared for registration of mortgages, etc., of personal property_--__----- 3311 
location “changed “hows Seb st Soe Se 8 Sees 2 PO Ben as 113: 
location stated in certificate of irteornporation SOUS S2Se Ss, SOO ees 1114 
maintained invstates 222 ee OS ee ee een ae ge =, iiiets: 
transfer and -stock -booksskepteat-2 ss 2552S SG gts eee ee 1170 
process agent; name and address reported to corporation commission___-___--- 1148 
resident process agent required; process served, how ___-________________-- 113 
public park and drive associations: 
incorporated;» how; provisions ‘as*tol_22 SIC ra ssGk ee ee Se erse tes 1123 
powers dand! -authorifylss-c2GO ste Lei ee SS TeL _ TC ALO LS TET R EE Pete reree 11238 
taxation,y property- exempts from 2 22=25= 22 =e ee ee eee 11238 


quo warranto, actions in nature of against. See hereunder Dissolution, Ultra 
Vires. 
railroads. See Railroads. 
corporations organized under general corporation law cannot operate, ete._. 11 
reorganizations 2.202262 oe epee eee LO = i an Ore 1221-12 
receivers. See hereunder Dissolution. 
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acts: of “majority (valid=--bo22.225 20101 Tae, LOTORE 1 Bie Th. ae 1208 
appointed,» -Whelnyys2s#-ees—) ~ Se =  S e e ele Sna 1208 
DONG teehee sees ee ee oe ee She eS en ee nie 1209 
claims 
proved;-how:s-time-dimit-. ses... 20 2 DOREY Ee Ot Ty eee 1212 
receiver reports to court subsequent to his finding _____._______-_______ 1213 
exception taken; jury trial’ if demanded -i-__-L 22 sulle 1218 
compensation-.and -expenses2=222028_ Sie Si 8079 Veet Seay Feresiys 1215 
defined prascsoes 5392 02W 5 SO TAOS 2 Sa list 22 aaa ree oer) elt ey ar 1113 
discharged when debts provided for, may be-------.-~--=-uLL+____--_L2 2 1216 
FeorneaniZ ati One. OLRCOLPOLa COT meee ere eee ee eee 1217 
inventory, to take and report to the superior court_-___-_-__-_______-_____ 1210 
powers: 
enumerated.c2ze224es5=1b BO Se SBS TO BEES BOT SUMS BT On 2S 1209 
examination of creditors, officers, agents, ete, to make; penalty for 
refusing ito lanswerscaest bau e AL ie We eee ee Sia 1211 
examination of witnesses concerning claims_____.___-__-._-.__.______ 1212 
property that will deteriorate may be sold pending litigation-____.___.______ 1214 
LemMOvalwesseeesa. PAUSE RO 2 ETRE ALL 2 ENOL LUE Sy IE ye. Sipe. = 1208 
taxes,. propertyvin receiver's handsiliableoforiaai errs le_ o_o ie _sanien 1220 
title to all property and privileges of corporation vested in___-___.__-____ 1210 
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records; superior court may order brought and kept in state____-_______------- 1172 
PCOT SANIT tl Olea see ae ee ee ec mes eeee eh pe veh, uM ebereeek Ee fs 1221-1224 

CILECERON eens wan de OtChCreti CLG ss ast eee ee ee ee eee 1224 
VeSLecernion SanOteallecteds Dysoaseeere eee aes eeee aoe ee 2 ee 1221. 
when property and franchise sold under judgment or decree____________-- 1221 
purchaser and associates become new corporation___------_------__-- 1221 
NeWAOWNers ator MeCet. 2NGs OLLANIE Gaeta ee eee ea ee ae ee 1222 
certificate to be filed with secretary of state, etc.________--__- 1223 
reports: , 
liability of officers failing to make reports or making false reports__------ 1151 
right of stockholder or creditor to, from officers on demand_-_-_--_------- 1151 
Secretary_ofiistatesmay= calls forsspeciale= 2222s. 2 ee ee ee Ce OY 1149 
COMGCOEP OFA tTLONE COMMISSION Semele = ere i ee oe ee eee a 1148 
AVvallables tOmDUDlICSee Sete el Sete A eee Sete Pee ao eee See 1148 
to state tax commission. See Taxation. 
residenteprocesswacent-requiredsceuen- fe cw I I an FeO ta Bh 1137 
penalty for failure to comply; process served, how -_-_--~-~-------------- Il es¢/ 
secretary of state to publish list of corporations created__--_------------------ 1150 
Securities= OL- OthELa COLPOLAMONG ea Ve OW ee ee eee epee ef See SE 1166 
security selling companies: 
foreign’: show, (domesticated sOtaxese Bishi eee eee ry ert 1122 
formed how: DLOVISIONS: as) tO_-— =.= eee ee Fis Meee Sree Sry ee 1122 
SS] OLS EVRIN Waee Wey Ws Key ab aT Ly eS eeeee Sma ae Pe DE Sa ay a SE a ee Ly pee hoy Re BSc fA ce 1113 
stock. See hereunder Capital Stock. 
stockholders: 
audits-hmn aly + compels: HE AE Ey edt SOU e OEE Ty UE Seed A 1146 
joint and several liability when liable for debts of corporation; contribution 1153 
liability, for Lravcdetssse ww eee Dey Oe PS Ey ee ee 1152 
Mability-Gflor* unpaid 2Stoe kts soeres SIe SKOneer acne ete st 20h) ST SES eee 1160 
loans to by corporation; liability of officers assenting__.________-_____-_-- 1147 
meetings: 
called by, three stockholders, swihene ss ee. - eA Ee 1169 
held s ats principaloffice===<- ==-==4-. 2-829) 90078 _ AAI Dil 0 1168 
paying debt of corporation may enforce exoneration against corporation___ 1154 
shares sold for nonpayment of assessments_._-2-/_--ii-_L_L---s.--L__-- 17 


street railways: 
consent of municipal authorities necessary to operation in city or town_--- 1121 


defined y= = EA Ee VO) Ne SIO OS ORs EEE SESS TRUSS eR 1121 
freight. may Carry ===22-==<25=---sse2- 22-20) DEO Sie ee 1121 
limitation on€extension? Of line sas. eee Ue eas a) 1121 
OLLAnIZCE «= NO Wiw= 22 2a one eee se ea ee eee ee eee ee el 1121 
superior court; detined=s= ==22 ks s2- Ue eke we ba eR CPD 2 TLD 1113 
taxation. See Taxation. 
GOrporate r@XCCSS <=222222s2c45esseeeee ree eee 33 eee ST 7971 
franchise-taxes: and fees= ssa: s=-—2 == ESEB  OA IP eh 0 Oe 7861 
property: listed, NOW=2 ese ower eran Sere Na teens — Aenea ere APS Ed 7910, 7912 
taxes and fees: 
CLERK O LES DCELOTMCOULE Sel COG sata es eet Soe me LE SY Ir 1 Oa DE Re 1219 
corporation commission computes: excess’ tax il — i UL ee 1148 
RECElvers = DlOperi yen anand sao talia blem tO tax CS mae ere a eee ene ete 1220 
SCERELAT YE OLN STA TC GEL COS eet ate ee ee a ene ern Oe LE RSOOEREER ER. STAR NADA 1219 
state treasurer prepares statement of excess and franchise tax____________ 1148 
aes OMe lino CeLinCAtemOMeOLlere Dap Clee se = aa amen e aee eters monte neers ee 1218 
COLES ACOMVeVaAnCes yVOlUMASKtO seh I CAC ON ts 2 a ee ee fee eee 1138 
transfer and stock books: 
CHIPECCOLSmCORDLOCUCCE StS CleCLl OM See = ae meee ane ee ee a ee | AAR Teen alalrab 
superior courimay, reqinre ProductlOnease. sa sen e sae te ee eed 1172 
GIScrepancyi stLan stele DOOKS=CONTT OL Sasa een ene ae waren, ee ort Aen eR ePR REDE) 1170 
kepieatsorincipaleouicesinastate 2 se meeerts ee On wray eek BE) oe Hee We neat 1170 
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transfer and stock books: SECTION 
only evidence as to who are stockholders, ete; 22222222 =2—- 22 ess SEE 1170 
OPE LOMINSPeCLION Ole SLOCKN OL Cel ™ me menene ene ete Sane eee eee ee 1170 
trust companies: 
CORDOLAGON  COMMMLS ST OTS UAT) C1: V1 CS ae ee a ea 1142 
only corporations reporting to corporation commission may transact busi- 
TIESSLAS: ALU Es CORNET Vic cescate cre at a lac ee 1142 
only corporations reporting to corporation commission may use the word 
Strustimas wat panrtnot alts Wamesqne as. AS 2 ee ee Coe ee ee ee 1142 
ultra vires acts, attorney-general may bring action to prevent----------------- 1143 
workine capital i222" Joe 2 ee ise ae eee OS en ee 1178 
COSTS. 
attorney liable; when no complaint, fileditaas= 2 —se= — = See ae ee eee 201 
billssoficost.open).to,publicsos22 22 ee ee Bee er preree e eene, Se 1235 
clerktoustatesin detail ingentrys ofajudgments eas. Sh eee ae eee 1231 
depositions to be used in another state. See Hvidence. 
disbarment)#proceedings,. in=-_=2- ee ene Ben eee ten en en Se Sei 214 
execution tfors) itemized bill) to. be -annexed=—2- 22-2 Sea Se eee 1228 


habeas corpus proceedings. See Habeas Corpus. 
in actions before justice of the peace: 


CLIMIN AA COTS Ye ee ae SAR ee ee ee ae ee ere 1288, 1289 
justice required),to itemizec2 2.2 lea Teli get wa heres 2 oa 1233 

penaltysforsrefusal 2 2 fee ee a 1234 
justice to state in detail in entry of judgment in criminal action___------- 1233 


in civil actions and proceedings: 
advertising for creditors of deceased. See Administration. 


allowed either party or apportioned in discretion of court, when___-__-___- 1244 
allowed_or not in diseretion vot court, whenmtss_ = 23) see eee ee Be eae 1248 
assioneenalLtermachlons Drought. COStS;) Avainst= sss = eee ae eee 1255 
bastardy proceedings. See Bastardy. 
by, and arainst state .oticers. 22 Pe hee oe ee eee Pay 
byiistaterwe: seotchen arte seee an eee a ee een a Be Be ee 1236 
by. state in behalf of anothers: ..--bss222 282. bee ee ee oe ee eee 1238 
caventeato, wills —— == — ein been coe eee ea eee 1244 
COMMissioners,wrefer cess nClQe ae ee een then Foe WO eR 1244 
corporate charter, in actions to forfeit. See Corporations. 
defendant,» costs allowed (0.22.22) 2. 222 eae. eee eee 1242 
defendant unreasonably defending after notice of no personal claim, pays 
COSC: Sa So Sa Se ee a a ee eee 1246 
divorcee and..alimony. i 222 2 ee ee ee 1244 
drainage proceedings. See Drainage. 
drainagevproceedings, 2 ao a a ee ee eee 1244 
execucorp.or, administrator as party. =25—— = = ee a ee ee 1254 
guardianship matters. See Guardian and Ward. 
NE DEASM COBDITS yee se oie ates SP reo ae ee Pee ee ee 1244 
homestead : 
APPLALSIO Sear ie Ley Te ea eee ee ee 1251, 1252 
réallotment Of. sae) 2 2 es ee es oe ee Oe eee 1244 
infant plaintiff; guardian responsible for costs against____._._._.___________-_ 1253 


landlord and tenant, in actions between. See Landiord and Tenant. 
liens, foreclosure of. See Liens. 
partition proceedings. See Partition. 


DARGILLONs DLOCCCCUINGS) 20 20 ee Se ek a ee ae ee ee 1244 
personal property exemptions) appraisine’, Cte se. ee eee 12515 1252 
Petitionerspays: Costs, ini certain pproceeding so... 9a ee ee 1245 
plaints costseallowed to vupon TeCoyeryon 4. 4. ee ee 1241 


public mills, in actions to establish. See Mills. 
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in civil actions and proceedings: SECTION 
DUDUGETOAd cm Terri CcweL Cre CSUGD LIS NING tint es eee eee 1244 
referee; when claim against deceased person referred__-_-------_-------- 1254 


security for. See Civil Procedure. 
special proceedings: 


SLC ULS ECs Th oh 11 0 VV we ee ee we 1231 
COS US MRELLO WCC SL Sue T TN CLV, Tlie 4G UL O.T eee ce ee reel ee oe 1249 
suits in forma pauperis. See Civil Procedure. 
MLOMCORES SUT GSS: CC OVC: Vere eee ae ee ce eee ae 1247 
supplemental proceedings; witnesses’ fees and disbursements may be 
SLOW CO. ee ee ae ee eee ee eee bee ee LS 1250 
tender of judgment, plaintiff refusing to accept. See Civil Procedure. 
trustee of express trust or person authorized by statute a party__--------- 1254 
usury; party seeking recovery on usurious contract can recover no costs___ 1248 
VeALSmsU DOL a DOLLCA LON LOL esa mea re eae ee eae ee 1244 
in criminal actions: 
DELOLeM USULCCH O La LING BCE Cnet eeaee eee eer ae ene re ee cr etme ee eee 1288, 1289 
ETUC I HS CEC WD YON apa egies oa i Le rt aot i ph Md 1288 
county not to be liable where justice has final jurisdiction____--~-- 1288 
imprisonment for nonpayment of fine and costs__-_--_---------~-- 1289 
CLOT GeLOMLLCINIZOmD UL Sm O lated) (IOV CCD Va SOL CULO) Saas ee aera eet ee 1232 
COU YAR DAV Sm COSGG EL Ng COLETTI CO SES oom mets ea ree re eee eee te 1259-1262 
COUNL VeeWikeLe. OLLENSe) COMMMELLCO:glOm DO ye ee eee ee 1262 
TOCA ZN OIL C2 UOT aes ee ee nee we a ee ener Beet tu aN EU ENED HELO Oe RRR | 1260 
statement of costs against county filed with commissioners___--------- 1264 
county’s liability when defendant successful in supreme court --_--_------- 1261 
defendant : 
convicted .contessing sOrasubmittin gle eee eT ee 1267 
imprisoned in order to pay cost not discharged until cost paid, ete._--_- 1268 
may give bond or confess judgment to secure fine and costs; effect__.__ 1269 
MARES TOE TaVerMOA avery Vee TWAS: HAG) WOR ro oe ee ee 1270 
not liable for pay of more than two witnesses on appeal from justice 
of the peace unless additional witnesses summoned, ete._----------- 1285 
defendants. Mability fore =. 2a. 2a So eee ee pees ae oe Bee leers vend 1267-1270 
TELVOlOUS MO LOSCCULLONG gees ce aaa eee ee, ee eee epee ga ete 1272, 1280 
AUSHICCELOmsha Comm Cet cull lT gD ti Van bee | ULC 0) C10 tee eee ea 1233 
Tra FUL 0 ae Ee © CURT 0 poe ce ms re ce a re ee eee ee RAS 1259-1266 
Lynching s cost Of In Vestiea tine and sp FOSCCULING > = sas sew se 1266 
NOGAEMAnN Gables inwa VAN COl ses: ee ore eee es ee ee ee eee Le ees 1230 
prisoner conveyed to another county; provision for expenses_________-__-_- 1265 
prosecutor liable for cost in certain cases; court determines prosecutor___ 1271 
imprisonment of prosecutor for nonpayment if prosecution frivolous__ 1272 
DEOSCCULOT Salli DUNT Vast OTe (COS tee eee eee eer enn ee een e 8 a eee Te 
STATS Wil LIMCSSES Bip) 1 Clam hl O Wye ea a a rr Bee ee Se eee 1280 
COUNLY «Os Daya 1s Certain = CASCS ieee ae ee SE EEE 1281 
locals modifications, 2 i=. 222 2 et See eae ee arin ee hey ee Pan 1282 
trial removed from one county to another; liability of counties____.________ 1263 


witnesses. See hereunder Witnesses. 
witnesses paid, how; unnecessary witnesses may be ordered paid if prose- 


CULO. EL IV.O1OUS Saas = ae ee ce ne ee ie ee re eee ans 1280 

in seduction when marriage relied on to bar prosecution, ete.________________- 4336 

in superior court; clerk of superior court issues execution for__________________ 1417 
in supreme court: 

MALO CW SOLAS COUNER TSK Oxeecnliiton, WK... oa eee eee Se 1417 

Wy CME AT OG Uen CLS ILLS © (ism mee ae ee ee er ee 1418 

ANILCLLOCULOL Var PLOCCEC INS amet US UEC a LT) s ik, Vv eemenee eee een ere te eee rr ert ee 1231 

EU UCICU os gees ccd CCS eee eee cee en in ee ee ee eee 1229 


69 


INDEX 


COSTS—Continued. SECTION 
OTD ELT) CE ee ee ean ea ene ee 1256-1258 
EOD EI UStL COSMO tec lA CR 1) CC eres = eet were ee ie a ce ee ae ee ee 1258 
CLANSCriplcron appeals CACC TM MUP CST Ce COUT ree eee eee meee ere ere eee 1257 
recorders’ courts. See Recorders’ Courts. 

State Lia DLewlOL we Wille sess oo care eee a ee eee ee eee eee 1236-1240 
ACtLOM byastarenuepchalr OLanormel states Omnlla DLC. = nee aaa eee 1238 
APDeAl LOM WNILEE | STA LSM SUD CTT mC OU beeen eee eee eer 1240 
bribery prosecutions; expense incurred by county charge against state---- 1239 
CUVALMACTLONST D yard Coa LS ta OL Gee OLLI eee es 1237 
CLVAL P ACTLOUS Dy? SUS CC ate Seo ca ec wr Se 1236 

summary, judgment. tor oficial tees, when (and NoOW 2222 s— eo eee 1226 

sureties on prosecution or appeal bonds liable for_-_-—--___-____-=____________ AAT 

soil 6s cA LO WCC AS noes Sc ae a a ce a 1225 

witnesses : 
fees. See Salaries and Fees. 

before serandsejuty Se so eS Baie ee ea ee 1278 
locals modificationS naa) see ae =~ Ses eee ee ee eee 1279 
DCLOLS eI UV O tye Way COMM SST OT Cn Ci Cie em ee ee arr 
in WCLIMINA WE ACLLONS = Hak 2B cen Selene ST ee ee 1280 
MAYA brine wactlonys f OP wet Ie a See ee ee ee 1274 
not entitled to in advance, but witness in civil action not compellable to 
abtend more, Chamyon end ayes aC see Gees ce eee ee 1273 
MUStmprovVe vAtLLeNdan Cesta tessa a= ae Folie asbdien A teint nek thse poe ee we a 1274 
on appeal from justice of the peace; only two witnesses bound over__----- 1285 
only two ‘witnesses for/single fact.to; be} paidse-=- 22422 oee see eee 1275 
paid how; clerk’s certificate necessary; court’s discretion-____--__-------- 1287 
witness) tickets destroyed = sve iersie nen Se ie Bae ee eee 374 
state witnesses: 
discharge; certificate of attendance by solicitor_____________--_----_- 1286 
DOCS wastes mre ee re EE SOT ES EP SAO STEYR ee 1284 
paids: howls 0G _saesnretiye 7 RI Seo 1G eG Tat SiG Ry aes 1280-1282 
regulations as) 'tolt 2 _2eekgrt Ne LRTI BAS SORT SUEY $O 2 ee 1284 
two-.only- in-misdemeanors=-=]-22===--2--42.-90L 7 Bee ei 1284 
witness tickets: 
TO DOm yh led recess NET A EIBAL,  O88 CETERA BU RIEESD SER: EASES il a, Sea 1275 
trafickine mine resulatedcitlocal === ss = aie See ae nee ee ee ee 1276 
WIENCSSAT COs 2S = =e er ee en a Re er et a 1273-1277 


COTTON. See Commerce and Business in State. 
COTTON GRADING. See Department of Agriculture. 
COTTONSEED MEAL. 


adulteration» prohibited 2 2--- 2" 257 2S Senda! Aisive Ar een Ae See ee 4714 
ANALYSIS OL SAMples  PLOVISIONS Gas. tO ae see eee wma EnS Eeseee epee eps ee eee 4712 
bags to be branded with specified particulars_-_______-__----______-__________ 4705 
board of agriculture to make rules to enforce statutes concerning___-__------__- 4707 
defiried) | LL 22720) eth Be Beh NORE eee TEA At ST ete SEO EET OE Ee 4704 
grades-andestandard sv es tao 11S el since ceesent ahaa ieee tees ew eney aeeee ee Pe ee Ree eeer ee 4706 
INSPECtION Tha ese EAL ee ees eek eat Ady Pay Oaae SPAN een REO arn Ap Senna oes 4704 
sales below guaranteed quality; duties of commissioner of agriculture_-__-_______ 4713 
Sales), CONtrALy, COTA WE Soe. | ney eee eee ee ee eee 4709 
forfeited for unauthorized sale; commissioner may releagse__________-____ 4710 
seizure and sale on forfeiture, provisions as to___-___-__-_-_-__-______-_- 4711 

sales  withoutcetagsi-s MISUSCHOTNCAL se Cia! tye terete eee 4708 
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COTTON WAREHOUSE SYSTEM. 





bale tax: SECTION 
collection and “investment 2 SIO ETE). Gre! OTe 4911 
continued if loss is-sustained 22) =- =e ss ue Me eaeeielae oe 12h ey 4922 
board of agriculture: 
AOGMINISECES, PLOVISLONS Ot LAW. AS UO mee eee ee ee eeae ema s eeee eE eee 4908 
employs superintendent sand "employeesese seman eee eres Se 4909 
classifications of cotton, federal standards to be accepted for___-__-_-_________ 4915 
constitutionality of article; partial unconstitutionality provided against________ 4925 
employees: 
POALUROLMaAeTiCUliT es Clip Oy See re eee ee ee, Sen ne eee, Meee NE 4909 
DOIG S* Sr ee eet sree = a FEE ocenteeer) | BB aD Ie ON! PRI Seaweed ee ast 4910 
Lund or support of systemi;) collection and investment__2 2 ~_-._-2 === ea 4911 
suarantee: fund +.collection and» imy estmente.2.- eee ee 4911 
InsurAncevons colton @storeds provislonsuas to. Ss weael we Vee a ete es _ 4923 
DUT OSSRO ten AOLCLOS 3 aise eS eo a es erp. oer etbee ne. 4907 
SUALCeNOtuaAblesonswanehouse,debtsa. =e ee ee eel 4922 
StOraPCMrateSina besa 2 = ee Dies ann ao en Phe becpreiet niin etek gee ny epee iw 4916 
storage receipts. See Warehouse Receipts. 
COUPONSMISSUCGRWithy LeCeIpis. etOLMm ands USC sae teeeee eee 4914 
GuUplcateareceipts ASSUeCOwNOWss— = o- = ees Oe Se ee ee 4921 
failure to'cancel receipt on delivery; punishment_-.__-______+_____________ 4920 
ASSUANCevANCmeMme Cty Olen eCCCl Dt ee ae ae ee ee eee eee eee ee eee 4918 
LSSUANCeMOlera See eCelp ty aeLelon yas punishment === == tee ee 4919 
MECESS Es aes OTe (LOLLY, CIs y sacar ee ae ce ee ee 4920 
negotiable receipts issued; rules and restrictions__________________________ 4913 
SLOLASE MOQ UITENVCI ES we | hs Se eS Dee ee ee ee 4918 
superintendent : 
poandsoteaericulturesemplOYS Ssewets a= ee ee ee oe ee 4909 
DOT Cae ae a Ee ee Ve ee ne eee ee ee I er ee, 4910 
COLOMMOnESTORA eG eLOUKCeD AN SUT CC Sees re ee ee on ce ee ee ee ee 4923 
GUT CS = = ee 2 ee ee eres oe ee ee Oe ee eee ee ee 4916 
Mabilityakior tort. 2-2 == es Eas SS Res eee Se ete ee ee 4917 
may negotiate loans on receipts and sell cotton for owners___-__-_________ 4924 
LOM CTS Re ee a ee ae ee a ene Be SE Be VASE LK DO 4917 
SCOLAZORLCCELD USMmChT bl CSW Ck. LO ee meses ae a ee ee ee 4913 
VERNON BATE ERVOS » @UMIEUE DAVEE MOTOS st eS See acme a ae ety ee ee a 4912 
WHO Mla ye SbOner COLON 2 See Se ee Se ee ee Se er Pe yd Cat rs 4916 


COTTON WHIGHERS. See Commerce and Business in State, Weights and 
Measures. 


COUNCIL OF STATE. . See Governor. 
COUNTERCLAIM. See Civil Procedure. 
COUNTERFERITING. See Crimes. 


COUNTIES. 
bond issues. See County Commissioners, Roads and Highways. 
bondslomstateMtorestateral ds tOrCOUl tye: Od Cees sean nniEN IEEE ne 3609 
COLPOLATCME XLS LCT CO mee me ees eae e Outten a Se MON EE (0) ENMEROR SRE cecilia heeds 1290 
COFPOL ALE NPOWEIS no a ee ee eee OITA. VTS 1291 


costs, liable for, when. See Costs. 

county board of education. See County Board of Education. 
county board of equalization. See Taxation. 

county commissioners. See County Commissioners. 

county debt. See County Commissioners. 

county funds. See County Commissioners. 
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COUNTIDS—Continued. 
county home. See County Commissioners. 
county lines. See County Commissioners. 
county officers. See County Officers. 
county poor. See County Poor. 
county revenue. See County Commissioners. 
county trust funds. See County Commissioners. 
courthouses. See County Commissioners. 


elections. See Hlections. SECTION 
OUECGUCSHONPOfeSEAtCT ALC MLL) COUDTIC yamelsO £1 CS meses eee nee 3608 

houses of correction. See Houses of Correction, 

imdebtednesstrepontedmtomstate taxa COMMIMISS LOT» eee ses ne es ee 7934 

jails: 
bedding#fors. --==—--- =o eo ee ee ee ge ee See ee 13820 
liability of county for lynching of prisoner confined in unprotected jail____ 3945 
DLisOn Se DoOuNd Sigtes. 222 a ee ee ee ee es 1321 
regulations: lors .28 23 oe ke ae a O_O a ar Sp ae eae 1318-1321 
separate -accommodationssfor races, and. Sexeso____ a ee 1318 
to: bevheatedes 28_ see) 2 ad Se SLAY eee © ee eer 1319 
toy ber maintained: taxes: for2) JR BPiOt 2 BNE SosT 2 ata Bie esse ¢ 

motor =vehicless*licenseefeesmand stax === Oe ee ee 2612 

paupers. See hereunder County Poor. 

POWEers "TREKS EES SE ee ee a re) ee ee ee ee 290 ae Ok 
EXENcised eb ys DOALGMWOLeCOUNLY, COMM ISSTONGTS = amen ane nn ae een ee 1290 


prisoners. See Cownty Prisoners. 
roads and highways. See County Commissioners, Roads and Highways. 
bond issues for. See Roads and Highways. 
loans#irom states fundget ones ee se ee ee ee 3601-3617 
taxes for. See Roads and Highways. 
taxes. See Taaation. 
roads and highways, for. See Roads and Highways. 


COUNTY BOARD OF EDUCATION. See Hducation. 
COUNTY BOARD OF ELECTIONS. See Elections. 
COUNTY BOARD OF EQUALIZATION. See Tazation. 


COUNTY BOARD OF HEALTH. 


county health officer. See hereunder County Physician. 
county physician: 


abatement or NUISANCES ed UtLES asa 1 Oe ee 7071 
failure of person to abate after notice, misdemeanor__________________ 7072 

CHURRIESIS TaKoyny aes eormameh acre Gi amabisyolevmereenaOse 7068, 7069 
election compensation: term! of officel 22a) aaa eee ee Se a eee T067 
may employ another physician when necessary____________-___________-___ T7069 
county quarantine officer; duties; nonperformance of duties, misdemeanor_____ TO7T0 
duties; Meenngs expend LGU, CSe ae es ee ee ee 7065 
USAMA a CORIKVAbIONS Wea) Oye TavemNeeSs Clehiemih 8 7064 
vaccination of School children "aninorily: 1s: U0.= see = =.) es = eee a 7162 
VANlAONOP rules ote COU ya OAL Cael SC CUYC2 IC axes eae ene 7066 


COUNTY BOARD OF PENSIONS. See Pensions. 
COUNTY CLAIMS. See County Commissioners. 


COUNTY COMMISSIONERS. 


agricultural fairs, may prohibit shows within five miles of ____________________ 7800 
ACTICULLULA LEM Some Om Owe GL Om 1 CC Ol. CSch Ir eee aes eae 2492 
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COUNTY COMMISSIONERS—Continued. SECTION 
ASSESSOLCRANGMLStaLAKCrS sa DDO be = one eee ee a a eee eee 7894 
fxCOM PONSA LOMmMOLe a= Soe. ee ele See ey A OO re 7898 
bonds: 
TOD LOAdSse and Mish ways mp LOVASTON Sma se LOmee = exes ee 3651, 3653, 3723 
SSIS WenUnleis Calva. (ertarse Wooton 4392 
Carnivale Companies weleseto) DLChIbIt Im (Genta -GOUNLICS=. === as === a eee TSOL 
Chairmants oaths mad miniStersaiwil Cisse ie 2 eae ee ee 1297 (35), 3196 
CHAOUSAS, CRs UO) ION ONE MaKehe KORN Ob ee eee 7800 (1) 
clerk to board: 
AMMA aes FALE EMitpeT) U1 SH eae lp yen eee eee ee ee ee 1311 
COLDEST SA G16 11 eee eee ete eee eer Se rece, ee eee ee ee 1309 
CUTIES sree renner Reel ene ee ne bee ee ae eee SO eee 1310, 1311 
reristers of. decdssiskexvofiicioss==-=—-==—- 32 =~ SO ee _ 20 Fees 1809 
committee to examine treasurer’s books; compensation_--_------------------- 3916 
compensations 222 Se TORN Tear ey Aiea Stee eo STI BA INC at 1300, 3118 
confederate monuments, may erect fences around_____--___________-_----+_---- 6934 
CONV CIS aWOrked on sLoads-= tOmprovadesuniLOTmMs for eens Serer eee 7730 
COMporatewexcesswiciibiessasetoutaxationlLotss mee er ee Seale oS 7971 
COUMTVMDOATC sO LeeGU Ali ZL lO wal Cee eee ee erento eee eee ee eres eee 7936 
county farm-life schools, to issue bonds for__-_---------------- fx fe 1b OL op Sie pee doT4 
county. HOME CeEMetEery,. POWeLSEASUUOL 22a, Fe ee ee eee 5022, 50238 
county home for aged and infirm: 
commissioners, toapromidel torisupporte of lee sae 2s Aises See es ee 1338 
persons, chargeable. toncountya maintained mates. ssa Sees ede 1336 
superintendent. wemploymenteand eremoy alesse et Se See eee 1835 
DAE HOWRESES Se Ree 28a ere RSet! Ft SEAR WIR 13388 
TECOLdLOL pOOr, Los keep mareponEt: fled) annually2. 22 eee See eee ee 1337 
COUMMEVALETIOS pe SOT EL EEL rel OW pe ee eee ee ER TS ENA 1299 
COUNLYMOMICEES tO Audi teandEserLLeraccOUnL sO fees = eiees wae” Dees = 8050 
county officers; unlawfully permitted to retain county funds; liability of com- 
IMTSSTOL CLS ye ae eee eI re ee ee eno es Seep ENS 2 3206 


county poor. See County Poor. 
county revenue: 


annual statement of claims and revenues to be published_--------------~-- 1334 
county officers to report annually funds received______------_---_---------- 1326 
boardetomventorcencdity sees See ei eis oat eye ipeh i) 1327 
DenaltyarlLorataluremtomLepolbeese. so 2s ee. Tie aera eh 329 
reporiserecord cde whensapproved sas see ae eae ee ee eerie ee eee 13828 
expenditureLors countymcommissioners idirect22- 5. _> ish spines _-_ 1825 
accounts to be itemized, verified and audited__._._-__.___.____-__-_-_-__- 133 
accounts to be numbered as presented______-__-___--___---_---------- 1332 
clerk to number claims as allowed; copy to board annually___-__-_-___ 18333333 
demand for claim must be made before suit brought __________________ 1330 
fines: 
disposition sannualgnenorteons meee ee serie Sep eee Pe eS ee 1324 
records of kept by clerks of court and pistes of the’ peace__._2._.___ 1323 
taxes: \ 
COLLEGCECCUAD YatS her ftw ae wee Ee On SEB Eyer a 1322 
sheriff's settlements’ and’ ‘commissions-_)+— 224 _] 20 ses 1322 
county road commission; become county road commission when______-_-_-_-_- 3658 
county superintendent of public welfare, to aid in appointment of___-___-_______- 5016 
county trust funds: 
Separatesstatementloimito besimade (02 2— = See 2 a eee eee. eee 1398 
toskeepr record, Of: 2288" et oe peters en Weitere ee syd reruey et re pi 1397 
courthouses; to be built and maintained; taxes for: _.-__+_---________-=-_--_- 1317 
disqualified stoxpracticer lawe-2 2. .-2 2-2-2 esse ee Senin ete 198 
election *snumber satermas sesh owes ce esa ees erase serene eslnwe gt) Se. 1292 
locals modifications as. to term,;and mumibers.) J2-5_s-45F 2. es -5 0 1293 
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COUNTY COMMISSIONERS—(Oontinued. SECTION 
entry: taker; -t0'selectaewes: 22.0 Ua eee cae ns OE ee ee ee T7546 
finance committee: 

aNnUAalsTreporta, ee ee ene eee ee 1316 
compensation tofamen bers2seene Se Cae te aa ee ee ee eek ee ee 3915 
electionBand tdutiess2es2 sae ee ee, ee eee 1312 
OB THVOL TEM DET Sa ees te eee ree ee ee ener ee are Sree eat eee ee 1313, 3199 
penalty Onvoicer=tallingmtorsettlem wilh = ee ee ee ee 1315 
TOWELS Gn eee ee eet oe ers RU ce re ean ae) Ct See oe ny eS rr ee 1314, 1315 
houses of correction. See Houses of Correction. 
HSTINE ROLM PROP CLEVE OMT SCT Dao Tit Le Geet ere eee eee ae nae ree 7923-7925 
mMibitiamay mMakerappropriatlons: LOLesUppOl ts OL ass a ta a ae 6888 
neglect. of duty, misdemeanor 2222 Soo ee Ee ee eee 1302 
oathwal tie 2 os ee on on ees Berets sole leer iet Sees 13800 
opening and clearing streams, may appoint commissioner for_____-______-_--_- 7363 
powers of board: 
accounts againstycounty, ites audititvietc sai ser eee ie eee 1297 (386) 
auctioneers, toilicensevand)takel bondsnofssee S12 25- eahs See eee 1297 (26) 
bridges: ; 
county-line bridges, to construct and repair in conjunction with ad- 
joining - county." 8 © See en nian ape 1297 (22) 
power: to. ,appoints 22. a3)_ _ 2 eae ee en ot apr epee 3750 
to build, keep up; and provideydraws) fore 2) eee ae a eee 1297 (18) 
tO__GONStEUCt gands rep aie eee aes ere ee ree ee eis eae 1297 (22 
to grant right to bridge navigable streams_________-___----_-__-_- 1297 (24): 
capitation tax, LOmexemip ti fryer se ee eens ee a eg 1297 (1) 
carnivals and other shows, to interdict: local._.-__-____-1-__-___________ 1298 
CarlWays, LOLIay Oll and sdiSGontinvien == === = eee et eee eee 1297 (18) 
contagious and infectious diseases, to provide against the spread of__-1297 (29) 
convicts worked on roads, to levy taxes for expenses of________-_-__-____~- 1364 
county bonds: 
to exchange for outstanding notes of county______-_--__-_----_--- 1297 (4) 
to levy taxes for interest and sinking funds for outstanding bonds not 
providedhforiiiic. a0 i osesreragay: Tiree erinin: Sry Seryrred ete Ta rerere: 1297 (8) 
county buildings: 
to, designate..site forec 2225 ee ne ees iene 1297 (10) 
to erect. cand.repair_ 22 2-2 ere ah etre Ent oe pene ae 1297 (9) 
to purchase lands for and determine price-_________-_-____-_-_--- 1297 (16) 
county debt: 
purchase; county. jadebtedness= 224 _ fete Si ae See aPAelre (¢()) 
to provide for payment of by taxation or otherwise-_______________ 1297 (5) 
to_submiti proposition) tojcontractotos votess2 ess nae Be eae 1297 (6) 
county farm, to purchase or lease and work convicts thereon___________ 1297 AGL) 
COUNTY LUNG Seton GITECE MCX CT CTC UTC Obie eee 825 
county, home; to provide Tor support, Obs ane 1 aati oe ete ee 1338 
county lines, to settle disputed; proceedings.__.___________________________ 1299 
COMMISSTON ELSES Wy OUT sy i el Clee) OW ete ae res 1300 
county officers: 
to_approve_ bonds, of andpinductuntofonicesesese eee nee ee 1297 (12) 
penalty for approving insufficient bond______-___________________ 1301 
proceedings when bond declared insufficient__.________________ 1297 (12) 
tojmequirepreportsifromss see ee eee ne ee ee 1297 (11) 
vacancies, to fillua 2a foe ee ee) Teer ee eee 1297 (18) 
countye poor, to. provide for supports Ofseaeeeee =o oes aaa eae mes nar nee 1835 
county prisoners, to provide for employment of.------_______-__-____-_ 1297 (381) 
county property : 
to make such orders respecting as they deem expedient____________ 1297 (14) 
to-sell*or-lease-real-. property “of ‘county 22-2. 38 sane eee 1297 (15) 
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COUNTY COMMISSIONERS—Continued. 
powers of board-— 


county purchases: SECTION 
debts due county, to purchase lands at execution sales to protect_-1297 (16) 
Publicebulldines to: purchase landsit Olea === a= == ae eee ee ee 1297 (16) 
COUNT VE SCH IE COMA COD Lette ee ee a ne ee ee re epee ee 1297 (39) 
OUD Y CER CS tee 1 OMe CVV ee eas ee SE ee te ee ee ee Oa teen) 
county treasurer, to examine books and accounts of__-_----------__-_- 1898 (5) 
EOHULLAOUSC ELON DULG Malm Tall) tall 1) see ae meet eens meter reas ees eee eens we 2 IG 
debts due county, purchase lands at execution sales to proteet-_-_----~- 1297 (16) 
JRE eeTy WOLLMAN KOSS LOY AOINO AMINO = ap ee 1297 (40) 
FPERTILAL One COeT OO ULE | Cement nae SR ee, ee 3821 
a oY oh ALS Wag £25) Oy LOH OM iy FEN Keo S(EY ot epee apa all open gm, pp 3750, 1297 (18) 
WES Gl hf HU OISE, RO), RAI TY ON SH Oe pepe eae he ee ee ee ee 3820 
general fund, to make appropriations from for road work emergency—-_---~ 3653 
houses of correction: 
ROD» CASTE LESS fe peng oe ote ee i a bo ca ep Ui cea A Sig a aL 1865 
to provide for, appoint superintendent for, ete; 2~—_2--_ ee 1297 (30) 
insolvents worked on public roads, to fix compensation for__-__--_--------_- 1359 
inspectors, to appoint such as may be authorized by law _____-________ 1297 (27) 
JAE Some CO DULL leer 11 Came YTV eA 112 CU LT) ee eee ene ae eee ee nt Re ee ert epee Healy 
jurors, to exempt ex-Confederate soldiers from serving as___-_____________ 2329 
HDLATICS mCOmMNAKGHa POLCOPLIALLON Sit Oba ClG ss ae = eee eee ee ee 1297 (42) 
MOCOMMVehiClLesaatOmTes Ul aAteEsp Ce mO tae ee eee en ee eee eee eee Sees AS Gal O20) 
Naor ae clan LOR MAKE rap DrOpIia LLG se LOT = aes aaa een une mene erate es 1297 (41) 
Davie AvlemstreamcuacOucran teri chy elo mL Oo Comer sees ae eee ee eee 1297 (24) 
necessary expenses, to borrow money for and provide for payment by tax- 
DELO Tre ees re ete eee Ue pe RN RE Te ee rs EE aS tN ee ces 1297 (8) 
overseer of the poor, to employ; duties of overseer_____-___-____-____ 1297 (28) 
paupers. See County Poor. 
DEAClErshe CO Tl CONS Cle eee cee eee Rens Were Ny ce Stn ee eee 1297 (253 
PLISONErS ton ives wen aes See eens ee ke ee ene, 2 Re en Deen ea en aa SD 1356 
proxies, to appoint to represent county’s interest in railroad or other cor- 
OL 1:1 1h eee eee ree en tea he ee ee ee rete ee Po Bee LIE ae IPL (GY) 
WUDLTOMPLTO STOICA TS ieee Ome ES CED I gs Ee tae ne rece ee er ee ear eee 1297 (29) 
publie landings and places of inspection, to establish____._.__.__--______ 1297 (27) 
registration book; to order decayed books transcribed and indexed_______~- 3557 
rivers and creeks, to appoint commissioners to open___-_.--_-__-___-__ 1297 (23 
roads and bridges, to regulate use of in certain counties.._.___.____________- 3751 


roads and highways. See Roads and Highways. 
authority as to exercised under restrictions imposed in chapter Roads 


SAUL Cle EL Nd WW, ER: VG ae a ce ca Fe AEE ee: 1297 (18) 
DONdSs LOU MtORISSUC rE DLOVISLOT Sma s iL Oma ene 3653, 3728, 3851, 4892 
LOMA DDOM teal eINSDCCLOIY Ol sescret ase = eee een er ete 1297 (20) 
EW OROL!MOLCHCOUNTLES Mays Uni temas =en ee ee 1297 (20) 
toszappointwoverseers a Loran his ek ee eee ee reo 1297 (18) 
EOmeStaD lish Borge GiS com time here te ee re ee Oe ee es eee 3761 
LOREXCUSE SP CESOT SHLLOM RWiO LC Kd 1 2am O Tie eee aes eee me eee 1297 (18) 
tomlayaoutrraltersediscontinuemetG sees eee ee eee 1297 (18) 
TORUCENSeIEHeEReCrechlOnmO legates) ACTOSS sees = ee ea eee ae 1297 (18) 
to make appropriation from general fund in emergenecy___-_--________ 3653 
CORCALS C1 OTC Y gel 0 Tyee eee a te Oe OE gE ee eR ee 1297 (19) 
sheriff's tax collecting itinerary, to revise. See Tawation. 
spirituous liquors, to license retailers of as prescribed by law_____-____ 1297 (24) 
Stand ard-KeeperrelOme) CC tae ee ee ee ene a ee RS epee 1297 (88) 
SUDDCENaS a LOLAULNOLIZe Ch aIMMmanetO MSc Cae ee een ee es ee ee 1297 (35) 
support of the poor: 
COMDIOVICEE for See ee a ee Nee Se een i ee ee 1297 (28) 
top purchaseslandsetorsaen. 22s. lee a er ee Se ee 1297 (16) 
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powers of board— 


toll-bridges : SECTION 
TNA Yan CS tablish <6 gs oe, Wie hee eee hh eo eee ae ee 3119 
LORallOW “ANd COMER ACh. TOT ae aa eee eee ees 1297 (18) 
COWNSM LOAM COMMS SUO MOIS se LO elt OTN Cee a ND 
townships: 
to apportion funds between altered townships_________--_-_-_--_-- 1297 (34) 
COrdivVides COUNTY INtOse = ae aoe ae ae ee = regs ae ete a ee 1297 (32) 
township possesses no corporate power, ete._________-___-_---- 1297 (33) 
CORCTECE MGIVICEMANC WALCO ee: See Oe ed eee 1297 (38) 
LU DEL CULOSIS BOTS CLS 2151S et Orme U et 1DL TS hn are carees re 1297 (29) 
weights and measures, to procure a standard prescribed by congress___-1297 (88) 
witnesses as to affairs of county, to punish for failure to attend or 
ELIT WV Clos ats ea eee sae take REN er Ten Re ee Ee aes ie 1297 (35) 
testimony of witness before board not competent in prosecution against 
WITNESS) Sores Pas, OR AE Oe oe cahaa ts Ee ne ener ee nn 1297 (35) 
[ered OHM ONE EATON T EINE Ae CpeKeOe MN NiteD.e A) (OIRO ROE RAS ee 7075 
quality pwien Oat att Cd ace Sete eo eee gy eae er 1295 
roads and highways; bonds for; provisions as to-__________-__ 8651, 3653, 3725, 4392 
rural C@Meteriess, GUbICS) 3S, LOske 222 ae oe eee eg os ee ee 5019-5021 
sheriff ; liability for noncompliance with provisions as to sheriff's bond___-_-___ 398¢ 
SHELI{S SOCULEMET tO ts COUTTS oa UN GaSe 8050 
state association of county commissioners: 
CLUES pees a = es at a ee Wes Be ee a ee ee 13807 
MeCChINGS, 2 ee eee ee eee eee ee 2 eee eee ee 1308 
EXPCNSES LOL MMe MDCLS AL ECMO LIT Ss se eee ae ee 1307 
He aK 1801 OTS) ged nw Wee epaee ee ya EE AS AE Rs ESS NE i I ag 1303 
ocerss sO ULICS 4. = ee ee ae ee ee ee SO gd Sg 13806 
DOWICLS x. pa ea te a a ee ee eee 1305 
DUP DOSCS gc 5 ee Sea ca Sa pa a 1304 
State, Hass to, Naver displayed MOCO b1) 0,01 s Cee eee neces eeee eee ee (538 
taxes; order. COlleCtloniy O Lissa a5 fas cee ap ee er ge ee 793 
taXe LISTS duties AS LOS 2 koe ae ee See cee i Nt SE ei on eee ae Sees ne 7930, 7931 
vacancies; in ,board) tilled, phOWe sss 2 =se oe ae ees ee 1294 
COUNTY FINANCE COMMITTEE. See County Commissioners. 
COUNTY HEALTH OFFICHR. See County Board of Health. 
COUNTY HOMES. See County Commissioners. 
plans and specifications for new county home submitted to board of charities__ 5008 
state: boardpofschiaritiesetoMinspect) 222 Sate a ee eer ere hae eee 5008 
COUNTY JAIL. See Counties. 
plans and specifications for new jails submitted to state board of charities_____ 5008 
state; board of charities: to inspect andssuperyises=_ 2s aaa san ae ee ee 5008 
COUNTY LINES. See County ‘Commissioners. 
COUNTY OFFICERS. 
accounts audited and settled by committee from county commissioners___-----~ 8050 
county treasurer fixes day for; report to commissioners______________-_-__ 8052 
bonds: 
DD VLOVEC. Dy COUM Pye COMINGS OTT: oe ee eee 1297 (12) 
liability on for unlawful retention of county funds—__-__________-________ 3206 
clerk of superior court. See Clerk of Superior Court. 
coroner. See Coroners. 
COUN 2 UOT Og ce a 3199 
COMDEY LUCICOT oo im tm me me ee a a a 
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county commissioners. See County Commissioners. SECTION 
county funds, regulations as to reporting and accounting for______________ 13826-1334 
COUN Ve LUIS -stOLp aves OV Cra torCOUN ty Ubea SU Te Iiepe meee yeenee samen Seen un ee 1393 (3) 


county surveyor. See County Surveyor. 
county treasurer. See County Treasurer. 























GUSV CLK Clase {COC psa sates ee ete ent ee Le ee Cee Pei Mew ee hoe | 3920 

failing to account to treasurer, sued by commissioners____________-__-________ 1402 

JQMLOLS mE COLL CIS Gl OL arc e tee eee ee eee ee ee ee ee ee eee bk Se 3919 

local: officers compensated from fees render statement; penalty; proceeds_____ 3207 

register of deeds. See Register of Deeds. 

sheriff. See Sheriff. 

strayavaluers; oath sforme 2 seed Sates UAW or iin @ erat ¢ eying 3199 

vacancies filled by county commissioners _-- 292) S2ueseteo ss si en ae 2197 (18) 

COUNTY POOR. 

legal settlements: 
LCC TILE CE] star EO VV pee eet nn eee nS Ae em EE AEN, eR TE eine oe Se 1342 
birth in county does not give settlement to child if neither parent had settle- 

TIVETL CU LLGL CLIN reese eee ae ee ree eee ae ee ee re ene 2 1342 (4) 
illegitimate children have settlement of mother______-_______________-_-_ 1342 (4) 
legitimate children have settlement of father; if father has none, then set- 
LLETIU GT CeO Lat 1l OC 11 Cr eee ee eae ee ee ae ae eee ee eee 1842 (3) 

INVER m WOMAN AS SeTCLeM eM GO te el TTS Da 11 Clee een eee eee 1342 (2) 
OUEMYV.CAL Sal CSI CCN COMALCCULE CS ae eee eee eter Meee nee ree ene eee eee 1842 (1) 
TTI Vie tee Odea TCL O19 tre GOs CO ULL Ue Ve 0 ae ee reece 13438 
settlement continues until new one acquired____________________________ 1342 (5) 

militiamen absent on service; commissioners may contribute towards main- 

tenance Of families se os 2. sae a ee eS SM PR! ol ei ote 2 98 ee oe 1340 
[CANTO ES THLE TROY [OS AWARE) OWNS HP PION 2k eer NL OAL 
penalty for entertaining poor of another county without notifying the county 

DO ALCO L at COLATMTSST OLN C1 Geers et atest ie caterer ere eee Seen Oo en eee ee eee 1348 
property of person chargeable to county for support to be sold or rented; pro- 

GEC UTLTY 2 amen ee se ee ee gn Ne ne IN a eR = Re aS SP ee Ee Set 1339 
TEX EXT HIG MS} CONE HON OYE MERRY OY Re og a A ak 2 a Re ee see pn aes 1337 
RAMON OP TINGE Mike COWINAY CE Seiki as oe a ee ee 1343 

liability of county of settlement for care and removal___----__------------ 1543 
OAT RSN MNCS PURO toe Tht Keke Wr’ CliSBN OC nes eae ee ee ee 1848 
removal of paupers to county where last legally settled_______________________ 1835 
SUPP OBC aOleeL Cm OO [aree aay mere Saeed © ene hae eee one ea 1297 (16) (28), 1885, 1841 
NOL LOgVCm ITO GONUa Cte UCL OU see same ee a eee ee ee 1341 
COUNTY PRISONERS. 
bonds: 
LCL UIT A ed Seg TS LUTE CCl eat Oe CO ULL Ue ee re aaa ee ee 1344 
breachkotebond a axes re ee ee pe ey Ss 1344 
WARE COT REl Ci COTES tiny Giyalll Groniyme -- a 1345 
escape before payment of damages and costs secured by bond-__----__~- 1345 
CHMMCHS TAMING TO eCUIAHy TOE lO? GS SO Se ee Se ee 363 
SUDELVISLOT LAIN gGOMGE Ol ere se: ee ce a ce ee ee 13638 
CONV CUCECENLEN CECE LOMO le WOK EC a Olle 2 Cl Gane eee eae ea ae ee eee 1359 
compensation to insolvents when worked on roads__-__-_------__~-----_-- 1359 
deduction from sentence allowed for good behavior_______________--__---- 1360 
escape or attempt to escape forfeits deduction_____________--__--_-_- 13860 
PUXCSaIMAVeDeLLevle dad OES D CTSES eO let CO LL VsL Clic meee nee eee re ee oe eee re 1364 
under county, Control. 252. =e Sete eae eee wees eye eee eg eet ers Pere See 13861 
CON VACUSESeCULENCCUMLOPSLALE PD LISOT TMs INC Wi Otc Cl eee eet ees ee 1362 
Wiscnaree OM DAl OLC4 1 ee eee ae ee eens ee ee ee eee T7150, TT54 
escapeceappLrenendedeedUGymOl. | dl Clea eee cee cee eee nee 1350 
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escape apprehended; duty of jailer: SECTION 
militia) mayebe calledvoutecompensations222. 52-8 seer eee Se hye 1350 
countyliable-fors cuarding eee eis) Wan eoiS 22-2 tee ae ee eee 1351 

escape when transferred to jail of adjoining county; liability of sheriff and 
Ja ller pee eee ee ee ee eee 1353 
health GL DLOVISIOIS BS: cl Ox a cre cee ers ae rea ee ee ee ee 7207-7220 
lab EEC LOGRU HEM ohieh COUN a Ae (Coiedeneepmonnvegsy AyMNNe ee ees ee te ee eee ee ee 1356 
person hiring may prevent, escape._-__--__--------~--~--~---------5=-~=-—— 1357 
sheriff.to havevcontrollof: prisonersmhired \OUtl. 22 ee eee eee 1358 
jaller’s:duty sito) jail, food etesaces 3 eae ae Se ee ee 1346 
lynching; county’s liability when prisoner confined in unprotected jail___.___-___ 3945 
pardons and! paroles, reculations fOr. eee ee eee ey En ee Ee eee 7750 
prison) feesvandcharges prisoners to” Paya Loree. see ee eee eee 1347 
records: of conductto" berkep tees Sat = 2S ae ee Eee See ee ee ee 7750 
removal from one county to another; expense borne, how--------------------- 1351 

support: 

DEISOMEL May, TUG CM ASC Merle CES Se Tel CS mek) [teeta eae ee 1348 
DEISONEL COUDAY, LOL eeSha le wlio DG see oe ek eee eee ge open ees ee ed 1347 
COUNLY DAV S)LOTLITENO: CStALCle 205 2 8 Sey ee ee ee ee 1347 
transfer OL prisoners) tOnSUCECEGIN OM SICT fhe =e ys ee ene ee ee ee 1352 
tiransterred to jail of adjoining County. Wiel 22 seas ee ee eee 1353-1355 
ChONAY Gre TOxcnKeUS) Gab LAC forvauh over oynNM Nea 1853-1355 
escapes of prisoners) liabilityyot sneriit Or, |allene es ee ee ee 13538 

United States prisoners may be kept in county jails; penalty on keeper for re- 
TUSIN Ss GO AT CCON VCs es eke ATs See ga INE ee ad ade ee 1349 


COUNTY QUARANTINE OFFICERS. See County Board of Health. 


COMPCNSHTLON game | See ae ee ene mle eR pI EL OC ele SLL ENae Ne Nie ar Ore Oe ree 7150 
EleCLlON ss | CERI a VACAN CLOSE. ere es eee Se ne eee ee ee 7146 
SUATCMDOATO Ole ea It lyre Ty) OLIN Cam yyily CT eee ere eee eres ete 7145, 7146 
SHEEN CM WYO ve lvaCel ose Wayeyeu tie abianoyea ha Vere bya eure) Keto BOYES ee ah 7147 
infectious diseases; enforce, lAWLaAS!LOse te oe eae ee ae ee ne eee ee 7145 
PALUULE RCO ENLOT CE MDE AltY ae eee ae eee nr ee NR Ne eo oe Ta eee eee ee 7148 
DMV SICA Ge ALT US CLC maT INE IC Cm] OL: Can 0) meee ee ea F151, 7152 
TEPOLTCASES LOT SUALE MOOT CO tae Lhe Theme eee eee eee ee 7153 
COVE Tepe See ei Sh a 7145 
remoyal for failure to give; successor appointed, how_____________________ 7145 
state board of health notified when taken and certified copies sent-___-__-__ 7147 
Quarentinerote int CCled CLA Vel Cis meee ate mee eee eee 7160 
removal for failure to take oath required 22222 22222" =) a eee eee 7145 
supplied by state board of health with forms, placards, ete.._____-__-_-_______-__-_ 7150 
travelers having infectious diseases, powers and duties as to_---_-_________ 7159, 7160 


COUNTY REVENUE. See County Commissioners, County Officers, Taxation. 
COUNTY STANDARD KEEPER. 


ACJUSLIMEN tA OLew ele NiSma TiC CaS ULL es ee eee ae aes ee 8071 
appointments, terri. Oath DO dca a eres eee eee ee 8069 
GESERILGEION @ Ofer AC | US CEC ems tel Tel ett) smartest ee 8072 
OMLEe ADO SHEMs iT “CORE AIT COUT CS te rey ee ee es eee eee ee ee ee 8073 
standard weights and measures removed from courthouse, when_______________ 8070 
HCV ERD OVeRC HEVOL amas id Pe Bayete WAKO Kein ea RS tial Saas eat pet ea ye Nah tn a 8071 


COUNTY SUPERINTENDENT OF PUBLIC WELFARE. 
ADROMLed, WhO weer. OL hOLL Ce 1 COMI) Glace: 1) aero eee re 5016 
DOW CLS = ANC AGU CL Ce mere rere ee ee el a ne ee ee 5017 
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COUNTY SURVEYOR. See Surveyors. SECTION 
ROE pera sa ne ree eS ee ae ee Te een ee a 1884 
compensation, of surveyorssand «chain-earniers. festa see a oo Se 5 eee 3921 
CLT UELES yet eA yam A TY) OLIN Creme EO bb yond Cote oe eee ee ee ee 1385 
COLYEY ef OS AY Se SS a WOW op sae" rag ey Pa A i eye Bian ine as Da iene ae Ae ee RIE 18838 
entries and grants, duties as to. See Entries, State Lands. 

OREM ND TS SOYA |e aa ee ang ah eg a ah ap ae a ae i eis fae hi, | bc germbrvd Solely 
OULU DOW CLALOCACIMINIST CR Sates pee eka una eam ae ge eae ee eye eee 1386, 3197 
TECOLdTOL SULVCV Ss lO KCC) ee. Seen = tae arene ener ren. SOs Wn (MSNA Rene, MAUS EID = 7570 
penalty “for -fallure@s======-===+==-----~=-DUIII99 SE PO T5T4 
whet -Pecond>-MUSt~s ShOWLsesessase eas see eens MEER = eisai eien te feat tn EO 
vacancy in office. See County Officers. 
COUNTY TREASURER. 
EMShTUNAUISNS RS GOOG ey JAA Tay AABISE Toye Wore UN Ae ee a eee 1895 
DONGEs DET hye ver GN Cyr hiner een ee ee cee SE eed ee ee ene em ae Se ie 1388 
action on by county commissioners upon breach_____--._____-_--_____------ 1401 
additional bond when in charge of county trust funds____.______________-_- 1396 
GLO AY lam ay aly stew We Sy YR omg aA to RR of Deira in io ee oleate Aseria 326 
EOL GO VV LLG UL TO EO 201 mie UE) CL Ss Sere te me ee ie ace scree oe ee OS ete Cae ate See 3701 
Ukr iezid idl ras AN ANG REY exe Boe Oey hese cape sha, tg lc oa A aioe tgde saat a an 5356 
books and accounts examined by county commissioners__________-__-_._-__- 1898 (5) 
Separate starement made as to trust Lundsesees ae. es ee, ee 398 
claim™against county, not to pays unless-s udateds=—s=--24 22-22 PeWe 2 1399 
COMpensatiOnnac=== =~ -2=>-5 2 DI DIVONTYy_ 8G ran ga et fig nie for, caster 3910 
agricultural development district .disbursements__.-_4 920 22-2 484u__-___- 4981 
no compensation for handling proceeds county farm-life school bonds_--_-_- 5574 
constriuction=of= term county. treasuneras= 22-22 e25-25 Se Ie Pe Se 1390 
county -claims,-not to speculate ins penalty. 30 Win eve Wee 1394 
county commissioners may abolish office and appoint bank in certain counties___ 1389 
county funds: 
receipts and expenditures, to keep account of_________________-____-_- 393 (2) 
to-call-onicounty. oiicer tor fundsinehands sa seuiet sea a erate 1893 (3) 
officers failing to account sued by commissioners_-—~-~-2_-----__------- 1402 
LO SK CCD Hee eeet cece cae eae eee I I Sanaa Al Saeed Ta tinny, 1393 (2) 
county officers, fixes day for audit and settlement of-__-_--------------__-_--- 8052 
county trust funds: 
TECOrdsOLolo Wer kept sens on ase eS © SUNY Sees eee es Pe ee 397 
separate statement of made to county commissioners_____-___-_-_-__-__---- 1398 
EMTS CO MEW EXeY COVE OMEN OKO NTO TREN | aOR TYG ae tN a ee oe ee a a 1396 
tO keep ~eewet wes oe ee ae SE aE Be ea eg pees Soyer ee 1393 (1) 
CLECLONTR. PHONE TEVETE TEENY Stel ey Ses SUiek Sere tepy: lpr tel “spd iey ay) Sadie 1387 
MNES ye LOLrLelGUneS seLComtOs KC Dua CCOUMM tO les se ee ee ee 1393 (4) 
COE EO OG WO 1a ae Meee tee ep NTI oc i ae ye ee 3199 
sheriiiacting.ass.bondalablenen 2s. = tet ist eae. eee eee eas eine Beaty 1392 
sheriiis, settlement. Ofstaxes, .Gubles, AS tO = we see Sey eee Dien en eh 8048-8052 
successor entitled to books and papers belonging to office; duty of treasurer to 
Gen Vere 2. s.r ne ee ae, © SUS NER ENN er eR teeeet Sry ge A ee 1400 
tLeasuneraol COUNLYAUOATOsOLCeCOUCA LON === Us. co eecuree ane Pires aspeeee en 1391 
Offcounty Laumltegscnoole 22228. A en Re pes 5585 
TOpeGOUND CLG Esl Olga ee ee ce a EN ea ie pa 5574 
Of Municipal hospital: sno, COMpPEensation ase eh eee, Shae ee 7258 

COUNTY TUBERCULOSIS HOSPITALS. 
alternative; erection and maintenance of building at Montrose__.__._--_______- 7284 
authority .of .county.tomestablishvts sry Hanes ener Pevieyeybeare set ei PB cet testy mee 7769) 
board of managers: 

election; term of office; vacancies; compensation_____._________-__---__--- 7282 
DOW CLS Sac ascccsecmes cen eecocsteUss theese 3 === Oe Bee tremely 7285, T7284 
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board of managers: SECTION 
relatives not to be appointed to positions in hospital_.____-______---___-__- 7283 
womenzeligiblesassmeéembers22 22s" sera ess Ee 2 2 ee eee 7282 
county commissioners’ powers to erect, etc., building at Montrose in lieu of 
county hospital ge RE ID oe. ee Oe Mae ee 7284 
established, how: 
Election LOLRDON GaISSUE ESP COLE Tee Ki we oe ee ee ee ee eee 7280 
manners OL gholdingaclectlons 2. =e ae ee sa eee 7281 
patientss: admissions chargess.2252-5205 82.2 222 __ See eee eee, ee 7284 
title) to? propertya vestedpiny county =—2= =~ == == Sa Se en ee Se eee 7283 


COUNTY WORKHOUSE. See Houses of Correction. 
COURTHOUSHES. See County Commissioners. 


COURTS. 
Criminal courts - clerks authorized costa ke. DLO Dealers ee ane ae eet 3293 
INLETIOLLCOULES ca Cl VI le OCESS ol Te T: UT) Se 0) VV eee 1490 
justice of the peace. See Justices of the Peace. 
appeal: 
either party may appeal if dissatisfied with judgment; no new trial 
BILORC CE ee 2 ee ae ee ect ea Ree pe 1528 
execution not stayed by except as provided__---___________==2s2 = 1529 
heard sde: no0vousi2issics tassel pate 41 Rs oA Pee See 660 
innca sehofndesertingwseamens.=haekee a 2 eles a ek eee 4474 
justice’sareturn, on]. 2 oo eae eae’ sete ee en eee 153 
defective, return may .be_ amended: a2 ses sa2 Se ees ee 1533 
restitution ordered upon reversal of judgment_____-__-_--_-__-___-_-- 1534 
Ee OMT) O Wire ca ee ce a og a a ee 1530 
written notice not necessary when appeal prayed in open court.___ 1531 
attachment Jand. garnishment, procéeedings222 2 sass Sa ee ee 8004 
bail; authorized to take in all cases not capital________________--__-- 4574, 4575 
breachgofspeace ing presence of cOuria= oe ee eee 4540: 
constitution, article seven, abrogated, ete.; exceptions______________-___--- 1462 


costs. See Costs. 
criminal trial. See Criminal Procedure. 


criminal trial 2) 2 <n ee See ek eerie nt pee So Bye oer Be ee 4626-4631 
dockets : 
clyiljand! criminalvdocketsuto, beskep tees ae ae a ee 1482 
delivered to clerk upon going out of office, together with books and offi- 

Clal papers,22e22 0s seated Ss Sree Apad nt ote Ganrstiotnn pee 1485 
CNtries Ongest oe Fila Oe aE 2 Peye eee le 2 Se ee eee 1483 
filed. .withuclerk, asi.often, assfilledz,8_252"--SR1e Band =n saa 1484 

election. and, numberof, justicess.— = 22 eer Be ee eee eee 14638 
local modifica tionSey ieee, Stet aoe Bah Glew a) bel ii ie eas 1464-1466 
execution on justice’s judgment: 
issuerand return of_._.--___..___ Hei tees ts fiw ead ele ain Serpe 1521 
levy. and liensof. Det ies. eee ee Ele _ oD ee Pity igs Se 1522 
Staytolexecution woud. 22s So eo os ee SES nS Pee eee 1523 
onl appeal undertakine) cord cree meee = eee neeeet st peeepeeee tee 1525, 1527 
naturetoheundértakin g se se. eee ee ee ee ee 1526 
Security On" stay S22 Pest Fe Ee) SRR See eS ee 1524 
federaliofiice,imaytholdlss_seibitnt tn ond eaainion fre naa “ean e 1472 
forfeits office by removal from. township, eteisi2225_ 23) ies 1469 
forms"torbe used ‘init 2 == = Se ea Se es 2 ean bia Wh ter 1535 
ZOVerInOr, May appoint.) termemqualification==s=2 ee ae eee = eee ee 1468 
UGE IMEN RAM ORC x. CCU GEO Tiree eee ee ee 1517-1527 
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justices of the peace— 
judgment and execution— 





judgment on appeal from justice’s judgment: SECTION 
COSTS Me ek Se ee Ne Ee Rory. By et eet one 1518 
CILC Che een He eerie Sh eae Se PO ebcerenrtrs eee ting 1 tte iene 1518 
entries made by clerk when judgment on appeal rendered_________-_ 1519 
CXCCULLON aps sees Seas eee nae Strata Be Pa 1518 
justice’s judgment docketed in superior court; duty of clerk_________- 1517 
effects Se 2 = 2 2 See Sipe CU a epee AA yin omer eniy Pieee Pricthte os 1517 
cilectaotedocketingsinganouneneco Unt yaaa ee ee 1517 
effect of judgment on appeal from justice’s judgment_____-__-___- 1518 
entries made by clerk when judgment on appeal rendered__--_----- 1519 
eXeCuLion issues shows pLOVvVIsiON forastayeees. ss ieee ales £70 
justice’s judgment enforced in another county, how_--_--------------- 1520 
justice’s judgment removed to another county, provisions for___------ 1520 
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gin«houses;stopacco! houses and’ stablesmeen ante eee eee 4244 
setting fire to brush, grass or other material without properly guarding___ 4312 
setting fire to grass and brush lands and woodlands___-__-__--_-___-----__- 309 
setting’ fire--to-schoolhousés 222 SATS Hig > itn SEN Oe ea Tart ee 4940 
setting fire to woodlands and grass lands with campfires____.________-___-_- 4311 
tar kilns and charcoal pits, failing to guard fires at-___________-__-__-_--- 4312 
butchers* failing tos keep. record G22 ee ee ee ee 2 eee 5099 
cadavers for medical schools, violating article as to___-.-_----_-____=____._--_ 6790 
campfires, setting fire to woodlands and grass lands with-____________________ 4311 
eandidates for office failing to report campaign receipts and disbursements___4185 (8) 
carnal- knowledge of femaletehildiunder 12282022) Se ee 4206 
carnal knowledge of married woman by impersonating husband___-__-__-_____ 4207 
carnal knowledge of married woman by impersonating husband, attempted______ 4208 
carnal knowledge of virtuous girls between 12 and 14___-__-_--____--______-__ 4209 
carriers: 
allowing or accepting rebates or pooling freights___________-__-----__-U__ 3520 
malicious#injury--to property Orel es ee Ee Bee ee 4417 
nonmalicious#injurys toe property= 0l2s22 =. — ee ee eee 4418 
passengers with infectious diseases, failure to obey regulations as to__-____ 7159 
shipment of livestock on Scuppernong river in violation of law _-__-__-_-_~- 3528 
violation of law as to carload shipments of watermelons___-______________ 3529 
eastration;~malicious + 2te-<242-n2e eee es eee ee OF eee 4210 
castration; =withoutemalices aforerhought=2— ==. = ae = ee ee eee 4211 
chain-gang, requiring female prisoner to work in__-s----------~-___-_--__-__- 4409 
charcoal“pits failing sto ‘cuard-fires=atsa2=seaasa0r is See ee eee 4312 
charitable institutions: 
furnishing firearms *tosin mates saa Ss ee 4508 
furnishing liquors or drugs to inmates except upon prescription__________ 4508 
cheats. See hereunder False Pretense. 
child. See hereunder Minors. 
abdtction 20D 2 UC oe eee ee 2. a a ee 4993 
attemptingesto<destroy <unborn = ee eee 4226, 4227 
carnalsknowledge-of-female-child underel2es2=-2=2=2—- 2 ee Si 4206 
carnal knowledge of virtuous female child between 12 and 14____________ 4209 
coneealing“birtheof. suns 2f25. Joel eee eee SOL Oe 5 ee 4228 
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child— 
concealing birth of: SECTION 
aiding wor cabettinggingcouccalincaiete eels See Ny. ee 4228 
CONnSpIRIN eto, ADOUCE eae es AE be be oe ey ED vane hl ye. Se Fuce bebe 4) ale 1 4224 
delinduency.. encouraging se chitl Geir eevee eiwee were setter eyes See eee ier Peery 5058 
La bOrBrGsULAtlONS «-VLOLAGLON +O f=s 2252255 Ses See SEI OY OR El ery 5038 
Welfaremecommission y= ObSstructing-sagent Of = ae 2 eee een es LEE 5036 
AMOK jOeKAMOme? Ayalon Ite A ee ee 6719 
churches: 
SHAM RUMRAY AR ign. elton adie ndh rire ware ead lh iy tly Mh oll ema ale ee ere 4317 
EID ELE Vous UOpe LOT) COO Wiel. LL Serene eee ere ei ete ete ete eae Rte eee 4317 
ODS EEUCUIIL Os Wiel Ve LON Olas I LIT Sant SC Ulm) yee eee eee cece ree ee 4354 
cigarettes: 
MKERDIKES TUTUDAVGIAS! ANY J aNRO OD UN NYE, es tele etn ae el i ah ee ee 4439 
SULT TOME Om TTL) OES eee og ete eee ener tee eee ee Oe eres eee enn oe Ae 2k 44388 
clerk of court registering medical practitioners unlawfully__.____-_________-___- 6624 
COLONES OYE a OD AGI say i a a pct a pd en i tl tay gh ar! hs canes ahs Maes oe elle Soldati DRED 4485 
collecting debt of interstate commerce employee in unlawful way_------------- 6568 


commerce, etc., in state; shipper of produce failing to place name on container 3531 
commercial feeding stuffs: 


refusal to comply with laws as to or hindering enforcement___----____---- 4736 
ViLOlUELON MO twa WISHLC] a LI Pant Osea ae ee ee te a en ee ee ee 4734, 4737 
CONCEALER WLCATIOIIS San CE LoL V LE) 2 eee e ears ee ce ee es ee ee eee 4410 
convicts: 
conveying messages and weapons to aid escape__--__--_----__---_*_---_____ 4406 
IO Sh LAS CTT ALLL TCC eg COLL Va.C Us cater ee ot er ee ee are ee rere ee 4405 
CED GET PAROS CAT) Cle 0 eee cata rete ee ee ee ee eee 4405 
{BA LEYCG UC BY aN agi eee pe en a Sa Rae 8 ee gk mc a i 4406 
COLN esa leratenighteineless: thaneive-Dusnel lols) loChla se e= een e = ae ee ee 4468 
cotton and seed cotton: 
WGA Cie Celene yaklaenNE aMMNEVIahNKS Teo =a oe ee 5083 
SME Dy TRIAL Y TAVOWETE eae CLA I COTO a 4467 
CLAVELMOMDUVEr Sec ALIN Sal ORDeD OL ese ete oe er ee ee ne ee 5084 
Welsh Claer alin om CO mill CRO Gite eee eee see rar es eee ee es ee ee ee 5086 
VpEMED OMNES TAKS SIM ES CG KETO NEKO Way AVS) a Wa a ee Sa ae eee 5085 
cottonseed meal: 
SalesofeContrarvValOWAWee= 20 on nea a See ae oe ee ee ee eas 4709 
SAlenOratransportatlon, wilthoUtetaxa tags a tUAChed aoa. ee ee 4708 
violation of rules of board of agriculture to enforce statutes concerning___ 4707 
COUNTERLeHING RAN dass Sem ON Chaya SD SULUUC CC me ae een ee ee ee 4181-4184 
“counterteitine coin aba uttering counterfeit coin-___-.--_---..--~-.=-..--_---- 4181 
COUNLELLEIGIT Sa DOSS CESIUM Ome COOLS aL (Lease en eae a ee ee een 4182 
GUNA, COMMAS TMi Teo) INSALS AIS 1319 
COUNLVACUArANC NexOnmicerera lian SebOREI LOLC Cal ais meses =e ee er eee tas eee 7148 
Leyeohie cine | ioe oT ARDA! WISE a (RR Se Oe ee eee 5214 
GTI Cpe) UTI S Gps) GUT Ca een rr a re ee 4336 
cropper: 
LAD OKO Dae! Kone” Cady Ken hover oketbhaatneay, GRO er eee 4481 
MEPL CELTS MGI [a ee en ee ee ee ee ee ee kL. 4481 
procuring advance from landlord and then abandoning crop__--__-_____~_ 4489 
CRUG E Vasb Om TRIN OL Bee ie ae eee oy ee re ce I eg N 4483-4486 
CuUErinckesound eOpStrUCIn CasweCCUS Olea ee ers a ee ee 6982 
dairy; pollution of water or lands used for dairy purposeg____________________ 4501 
dams and water channels of mills and factories, injuries to___________________ 4315 
deadly weapons: 
CAPT IT Se COT COR LCC ree es ae cae ea re een AR gE 4410 
SCLIN RO Re SOLVIT Om CO wm TUL OS me a ees See ON a SR ae ee 4440 


INDEX 


CRIMBS AND PUNISHMENTS—(Continued. SECTION 
deeds ‘forgery of 2a Ee ber See ee ee 4296 
delinquent, child’ encouraging in delinquency .-—-_—- sesso) ee nee eee 5058 
dentistry; attempting to procure license fraudulently____-------------_------- 6638 

falsely “claiming stoshaveulicensé. 222-522 ee 6648 
practicing under) corporate oraictiticusiinames 2s seen eee 6642 
practicing without. license-—-~ 4)... ee ee ee ee 6647 
detectives’ coingevarmed lina “body Sa) eee ee ee ee ee ee eee 4416 
diseased animals: 
cholera; distributing or using hog-cholera virus without permission__-~--~~ 4492 
cholera; hogs affected with to be segregated and confined___-___--__--_--_- 4490 
cholera; shipping hogs from cholera-infected territory______-________--__- 4491 
ceakenaveker ges) aera biayer qivey 1rallll cu aubenkew) fennicevetireyel vials Bee ee 4489 
PELIMITCIN'G VEATCASSES ACOs CT ALT ATEN UT CC ee ree 4488 
selling¥or=oltering sto! sellsunea th Ofse= a a a ee ee 4465 
selling; <USINg* OP (CXPOSIN SUAS Wak Pee ee ee a ae ee ee 4487 
disorderly houses; inmates competent and compellable to testify______-________ 4460 
Police OfIEErS' LO HLULPTTS ELIS Gi.0 es ee te ae ae es ee ee 4460 
dogs: 
Loney SHVbTRTNBRNE YR JEN RRS Counanverr axevmnauyn above ee ee 1670 
CaM a Stes akg aN sph a eine Fas OS eh a NR a a et ly a rR I 4485 
TAUUTE LOC HSE RG OS Seer Ee Fee a me ALES eee ee Oe Ee epee ak ee ey ee ee oe ee 1675 
Laure tox paya License tas, OMe eese see ee eee ee en cere ees ele eee ye eae 1676 
Mad" dog Owner sd alli oe OIC ee ene oe ee ee ee eee ee 1672 
sheep-killing dog, owner failing to kill when ordered_____--_-______-_-__- 1671 
dog-tonsue, removing strom land Of anotiiertg) Oe las eee ne meee 4314 
Grainagce OvstLuchime ECA al Swat Clem C eC CL CS meee myene eee eee ne ee 5278, 5282, 5283 
duel Vacceptin gs OPED earin Sw Cham e e a GO et OU ie re ee 4441 
duellng; killing adversary tin eduel == seen eee ae cee een ee ee ee ee 4203 
aliders and: abettors= declareGmalcCeSSOlLCs =x eesti es ee 4203 
dwelling-house, attempting too Ul sa2ua sss a6 Soe ee ee 4246 
SeLvINe rer Comore LraucdUlen taep UG OSC S = sae eae irae nee ene 4245 
election officer: 
acting “after “rem Oy.a lS eS Sa es eae Feeney eee 4185 (2) 
CISTULD IN Seine eb OL aI CCC fe Cl UNL yee ee ee 4185 (4) 
failing to? periorm: tdutiesd tus se eee ee igh ee py Ma AGO cal SS 4185 (1) 
Interfering wits duUcies (OL sewers ee me meer ream eee ees oY ee eee eee 4185 (3) 
elections : 
D@EDTI OTL Win renee ce eee ee an ce 4185 (5) 
DUyINne Or. sellin seVOteSDELOLer OF all Le tae eer eee eee 4186 (2) 
Certain, Corrupt) Practices a trdeClare det elo ini Cg mesa teen eee eee 4186 
certain corrupt practices at declared misdemeanors_______________________ 4185 
CONntrIDULIONS! Coward awAthouterep OT tii ces aman nn mene mene amen enn 4185 (7) 
COLruptlys CaAkinew viOter’S Oa times meee ee meena ete teen ey ae renee Og a 4190 
disposing oLMiquorrateor nearspollanee places ms seene camtee sa ene eee eee 4188 
failure of registration Officer to discharge duty-______-- _-_-_ 4194 
farlurevot returnine” oficen tor discharge lity. se eee ee 4193 
LAISE AMPS SOw ATL OT Lee ee ee ee ee eee 4186 (1) 
fraudulent entriesiby registrars) and) cleric e = een es 4192 
msurance? conipanies "contributing “in nidaeseeee se ae eee ee ee 4199 
interfering wilh te Sea eee ee Ae oe ee ere eee ee ee 4185 (3) 
intimidation o£ *voterseee .oe 2 2c Meet NOE Ay leanne ever Re At SLee aet ee ae 4185 (6) 
making false returns or tampering with poll books____-__-_-_______________ 4195 
makinestirandulent entries sine returns see ee ee 4186 (3) 
DSL UEY 11 WC OMIMS CCL OM ae Wal UL et eee ee ee 4186 (4) 
pollytax receipt -withheldMor:falselywd abede n= ee en 4198 
qualifyingesfrandulentlywforiuc Vetere eee 4186 (5) 
refusing *to" furnish copy of tréturnsiases sot ree ee ee ee eee 4196 
registering *forsin more ‘thanone precinct=222 ee eee eee ee 4186 (1) 
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elections : SECTION 
sheriff or tax collector failing to furnish poll tax list-__-__.-_._..___.._.____- 4197 
taking false oath when registering under permanent registration law______~ 4191 
Voting legally Pat se mass Se Se SES See _ BI Pewee te Ps ee Rees eet pt od 4192 
VOLUN SO Lele OS ira tere oS Oe ee ee A ee eee ee or eae 4189 
CleChlyGriranechises Olensesea Sains tee meee ee Stk oe there oe ee ee I 4185-4199 
eleciricmappliancessns INUERLer IN Ome wi til see t= 2 ee oe eee 4323 
electric power companies: 
TENN ete CeSTONAWAT ECS OL ae eee ee ak ates meee tee eee ee eee Oe 4829 
MyLI aU eeAN COUR CLE DLO Olt Val laa =e en eee eee Sa eS 
MAD PUMA CRA ARSON AVE GUM AVEVE AINA O NAS) Yon eee we ee al oe ee ete ee ae 4326 
CMD ALM Oe WACO Ga LLC CIS C lees aeeine anes seen ener Deen eer en tees es ee 6782 
Syed orev VA Kevea Vern Bene ls ee ee ee ee eee 4268-4276 
benevolent and religious societies; treasurer misapplying funds____-____-_ 4271 
conspiracy with railroad officer to embezzle; venue of action--__-________ 4273 
insurance agents and brokers misapplying company funds___-___-_-___-_-_- 4274 
misapplying funds received by virtue of office or employment__-_------__-_- 4268 
municipal officers misapplyinge municipal funds, ete.-2---=—__—_- 22 4270 
OLIStAte Property Dy. DuUDUG Olicers) or employees— 22 — ee ae ee 4269 
DUD CROLMIECT Sa 1 Cast LC CS eaM ILS ENT [Myst 1 Ore fe UI oe meena eee ee eee 4270 
HAUUNOO ENG) CMA E WibiSeyoolhyAnaee seANN TORE IBDNAVEIS, Yeo et 4272 
SV CINE 2 Lege 2h CLL OI) Se meee eet aac eee I ae oe ee rea ee ee ee ee Se eee 4272 
SU eSNG, uA B RSE OY ON VA AUER HEB? ADH ANG RSet ek ee ct te mo be a ae dnl aa tat 4276 
SHHEURO Wisi ToS 8) a hyaayed LEVON NS, Ce A We ie 4269 
MOSES OTS eC IT AT) Cle 22 10 ES aL eee mers ee ee pee ce EE ee ee es 4269 
SUMAN AES {ORBAN D PTAC HA) MA AUNKE ORNATE ond) TENA IS ee ee ee 4275 
TS eae PLLC Tame TU NL SEUT) [OL VAT ane EU Lc ULL CS eee eee se re ee es ae me 4276 
employees: 
DLACkHStin SRE PlOV.CCS merece eee ee ce etree ak et ea Ce es en LO ee eee eS 4477 
COUSPILIN Ga COg DIAC LS tees ee eee te ates STON Mie Me fe PeMrae renee eee Ge nee nae eam 447 
ENULCI DS CLOT RB CTIUE | OVC Te tea mere tee re ee am Be eee ey eae pe ee ee 4469 
TUPLES ELT OL ILC Tac gmmeeeeten eae ere ree ere ee oN Rea ec eee ee 4470 
oa esaKhTES Woy Aen Re GNOURAS S LR set ale N ceud SFM a S esgen 4475 
ESE OM Va OFT) CLC Clevmm es OL Clee) GL OT errant eee cee eee 4476 
STEEDS TOMI RAMS AOS GOeh Ne Wiest ee ee ee ls a ee 4479 
CMSA CS mel] Ce OU) CLs smb eh 101 0. CTs) Sa WEL bes eee ere tear nner eres eee ene ee tee 4325 
SST GREW ONS) eee pan a ana ne ae em pee a fella! ua dt tele) Boel Sh bh gd es a 4404 
TOU aC SCA CrO LE COLY LGt eemere eters nee ine elec at nent aire mee Pere ene eine re 4406 
OL CO Teme EO Walt een eee ere eee a ee eRe De RE eee en re enn ee ees ee 4393 
SOLCLEOMACOMD LOS CCULE MOLLC C lyse meme ate Stunt ce rte, eee ee reer ce eae ae 4394 
OM HI Neds LIS ONE MBER OMECUS EOL vee ceesee eee ee eee ae ee ee ee re en 44038 
DELMLCE NOES CA DOr la COTUV. CLs cee eee eee ene a a ee ee ee 4405 
OX CULST OM AL CVn OL LSE UT LTT eee eee eee ee cee are ee NN cere rere Pee ete So 4413 
explosives: 
FIP T MT CUC eS CCD te LOL gn) Cel GUN) CU Cm) UII) Os Cos career eee oes eee a 4493 
liters ay bays titdre SMler@re We haa Wahi NOUN! TCO NOs a ee ee ee ee eee 4425 
SHAN Aboe aNehe CAWOWE Ca) IDEAS TIRING has a ee ee a ee 4424 
factory : 
TNS UT ya COMO TIN a Oleayy ells Tom Lh el 11 1 ll teres eee rere mene eee ee en es te 4315 
TINS UTE Van LOPLI CO pO Lot Wietl ecenetere eae ee ae ea een ne ee ee ee Mee 4317 
falSegiohtswi Ss pla yan SrOUBSCA SL OC aeetetes meee reenter ee ee 4421 
TAISETPRELEN SCS ea CaCI CA Us me meee eee cere ee ee ee 4277-4286 
obtaining advances on promise to work and pay for same________________-_ 4281 
obtaining advances under written promise to pay therefor out of designated 
DO LOTOGE (Yee a es ee ee ee ee ee 4282 
obtaining entertainment at hotels and boarding-houses without paying 
NSTC 0) oma res ee ee oe Se ae Wn ee eee oe 4284 
obtaining money by false representation of physical defect_____._-_----_---_- 4286 
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false pretenses and cheats: SECTION 
obtaining money, ete., by false representation of pedigree of animal_______ 4279 
obtaining property by false tokens and other false pretenses_____-______-__- 4277 
obtaining property in return for worthless check, draft or order___-___-___- 4283 
obtaining registration of animals by false representation___._._____-___-__-- 4280 
obtaining signatures or property by false pretense_____-_--_---___--_---___- 4278 
oLKwuo ayes \yeehebere Ahoyeyeneell \yAndar Thakvelouy Ano OMSINEATW ke = oom ee ee Se 4285 
felony: : 
CEH EGS Peas La ae TEU Oe ee ee eee ee ee eee ae eee 4171 
PUNISH SCHELL We Te Te EE OE Ce eR Se ee ay ee 4172 
FENCE TINJULY, COs eee ee eee eee eee ee ee 4317 
fertilizers: 
Sale Tori transportation withouterax lacs abvached = =s=—=———— === == =.=. eee 4703 
use '6flédibles fish ink? oe Seen Be ee ere a 1868 
violations of laws relating to pulverized limestone and marl_-_----_-----_- 4723 
violations of rulestor DOandeoLrca gti CUlbUres ast O m= =e ese ee 4691 
field crops, burnine oro herwAasendesiro yin Sasa er ee ee 4313 
finesse TAINS FO Sr EG UT elas Cy OTs tip Olesen 4398 
firearms, furnishing to inmate of penal or charitable institution___-___________- 4508 
firearms 3 permitting young childrenstO,uses= === === === === = ee 4441 
fire: engine house,*setting fire: to 2s Se Se re ee ee 4241 
fire, exposing Children t0s2. 22 -- oats eeee eee ee == ee 44438 
fire protection : 
chiefiort firedepartment falling to periorm: duticce=e=== === === === ee ee 2743 
commissioners of municipality failing to appoint chief of fire department____ 2742 
municipal commissioners failing to establish fire limits____________________ 2747 
refusal of commissioners of municipality to reasonably remunerate chief of 
fire départinent Soros. Ss See eee eee ee oe eee 2742 


fires. See under Burnings. 
fish and fisheries: 


buying or selling fish of unlawful size in counties on Pamlico sound_______~_ 2021 
clams: 
violating close season in certain waters_________________________- 1954, 1956 
violating’ closersecasony 1 NG wl Ol Gir live: see ss =e eee 1951 
VLOlAting srestriCuious ele WaASOnDOLOm SOUT (=== =e ee 1953 
violation of close season in Brunswick, New Hanover and Pender 
GOUNELGS 2s Se te re ae nee ee ne anne ee ei eg 1948 
commercial fishing in Currituck county during close season______________- 2050 
county commissioners ; noncompliance with fish inspection law__--_---___-- 1960 
discharge of deleterious matter into waters of state_______________________ 1899 
discharging menhaden or fatbacks near mullet fisheries in Brunswick 
COULDA Yn oo a ace rn ce a ers ee Sey eee 2033 
drag-nets for terrapin) USeLOL by, NOUTESIC Cis amen aes = ee ee 1957 
employing nonresident laborers on licensed oyster boats____-___--_--_-___-- 1915 
failure to remove net stakes in certain waters_______._______-_____________- 1978 
fish edible ssusedetoreotnerscla net OCs DUT [00s Cam eee eee eee 1868 
fisheries commission board regulations, violations of.._-__-_______-____________ 1878 
Shin gains Lami COnODe Arar iy Cl se le ye Clays eee ee 2012 
fishing between sunset and sunrise in Currituck sound or tributaries______ 2049 
fishing on another’s land in Greene county without permission_____________ 2054 
fishing otherwise than with hook and line in Clay county_____-____________ 2045 
fishing with drag-nets in Slades river and tributaries and Fortescue creek in 
EN COS COUN CY: ba ce a ee ce eR oes ne 2048 
fishing with traps or nets in Potecasi creek in Hertford and Northampton 
COULUE OS nse ree a ee  e 2055 
fish nets) noncompliance with license wlawaras) COs eae ee 1887 
fish offallinenavisa Dlehy a ters Ut GL oan aaa eee 1969 
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fish 








and fisheries: SECTION 
fish" scraprand= ol" false standards ftormmeasuring = sass sso Eee 19638 
gathering oysters, clams or terrapins for gain in Brunswick county without 
11 COTS Cee ene ee ee ee eee ee ee See ee ae ee ee 2084 
hauling nets with power in Cedar Island township in Carteret county______ 2035 
interfering with markings or property of fisheries commission_____________-_ 1898 
menhadene shin ss TOraby MORTCS CCL See. eee ee eee ee 1966 
WoLationhotmertilation of nets usedan fishing fone. =) 1 eee 1967 
nonpayment ofspurchasel taxa: == aes ee ey eet Eee ee ee. 1893 
nonresidents unlawfully fishing in Cape Fear river________-__-------------- 1997 
obstructingsfishtinatherwaters om Carteret county ae sess Suet Sil 2040 
obstructing waters of Cypress swamp and Haws run in Onslow county__-- 2063 
ODSELUCtONSPINelnthlesrivers 2. 2ee=) seen BE Siow wrlen ghieaion. . 2003 
oObstructonkorfishways: soot 22 eee a er ee eer ow ert rs 1974 
oyster beds; making fires on or raking in Brunswick county___-___---------- 1950 
oyster dealers failing to keep required records___________----_---__-_------- 1922 
oysters: 
eatchivigdforgliin Care bares py) lease ety eee Pease, sehr es pert 8 ore ere 193 
catchingroneSundaygom at) nigh tee 2 ent nes aay Breer eee eee clea 1940 
license: 
dealingiwithoutieie 11 Jeers na weries Sets e o tee Tey rips fee bene = 1985 
failure to show license for boats on demand_____-__-_----__---_--- 1937 
falsemumbersdisplayedionoate saame aes ee eee ts eee Sameer 1938 
mserotaunlicensed boats sc == see it Senate ee hs es es ee 1936 
noncomplianceswithy licenseblaweas |LOss. t=. = ee ee ee eee 1887 
unculled : 
OUT CHAS CMO Fe Stee erie Pek ee tes eer Net De eee 1943 
bDyaboatecan ta ln see 2 se ee ee a a eT a ee 1944 
sSalevand jransporta tions soe set ee eee ek eee Ee Eee ee Pee eee 19438 
UnlawLulemersuressprohihi ted ees eee mre | erent hy eee fern 1924 
ual rayne bunks Caval PewuaKebeny wave Ale TaWhel Nr se ut Se Se Se ee 1941 
violating close season in certain waters______-____------_-____-_- 1947, 1954 
violatinezclosesseasonsingStump sound sees sas eeeen es Be eee ee ie 1955 
. violating close season in Myrtle Grove sound__-_____-_____-_-_---_---- 1952 
Poisontingstreams ;putlings see-saw Hi altnnn shin seh Re ono 1968 
refusing to show officer contents of packages by persons or common carriers 
duringuclosesseason, formtishy in: Curriickpcounty=ees- ssn. ee eee 2051 
salt fish: 
fraudulent weight marked! (onepackagcesem ssa lus yey BS ey Bee 1961 
misrepresentation of, by falsely marking package___-_____-___-_--_---- 1962 
Seinesstorafishinguserotebyaunonresidentghas eters rer ee ee Bee 1966 
shellfish : 
larcenyyols set Sas 6s 2 A ae he ee ere ek te ee tte Bay pee 2 1945 
Saleawithoutlicense:28 == See aa ere sea ere een, Lele Sy nee 1888 
Lrespassvonl ierounds, ecmsn ne Ss. 4s phere G ir: e Payee ere Be nee 1946 
terrapin, diamond-back; violation of laws protecting_____-________________ 1955S 
unlawful fishing for mullets in Brunswick county_____-___________________ 2083 
unlawful fishing in Atlantic township in Currituck county_________-_-_.__- 20-E8 
unlawilen shines ine Bla ckean diag Sieh TG mi Vens ae = ee ene eee eee 1995 
unlawful fishing in Brown marsh and Horseshoe swamp in Bladen county___ 2032 
unlawful fishing in Columbus, Hoke, Robeson and Seotland counties________ 2005 
unlawful fishing in Kitty Hawk bay and tributaries in Dare county________ 2053 
unlawful fishing in Lumber river in Columbus county.___.__________________ 2046 
unlawful fishing in Lumber river in Robeson county_____-_________________ 2074 
unlayiluletishins in? Min2oxereekes hee See ees ato fee tee Be eee 8 1993 
UnlawAulsicshinesinaSampsonse coun tyes = ameeee eee ee Ee ewer Stee 2075 
unlawful fishing in waters of Robeson county. - 22-24-22 eee 2073 
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fish and fisheries: SECTION 
unlawful fishing with seines in Atlantic ocean, New Hanover county__-_-__~- 2062 
unlawfully joining nets together in Carteret county__-___-__-__-__-__-_--_- 2039 
unlawfully maintaining dams in Haw river in Chatham county without fish- 
WaySi ove oke Mem oe aie ee Te Bet eae: SER INN Cen a ee 2044 
unlawfully obstructing channel of Scuppernong river with fish nets or placing 
Same- near sbrid Ces. os e e Se ee ee ee eer eee vr ee ee eee 2017 
unlawtully obstructing =fish*in Neuse TiVere= == === =e eens pee eee 2009 
unlawfully placing obstructions or using traps for fishing in Moccasin river 
ands Big and-Little. Contentneacreeks= 25 22 2 ae sere ee eee 20056 
unlawtully setting straps in wWhumbermiverL 222s lee ee eee 200-4 
unlawfully using drag or haul nets in Goose and Oyster creeks___________-- 2002 
unlawftullysusing metsuing@ape Meanmivers re se seat eis se een 1999 
unlawfully using nets in Northeast river__________.___-_- aBrelters 4 SHat 1999 
unlawfully using stationary nets near Norfolk-Southern railroad bridge 
ACrOSS, SCUDDEINONg oliver asics! 22 ei tan es eee pee See ee ee 2019 
unlawfully using stationary trap nets in Neuse or Trent rivers__-___-_-____ 2007 
unlawful use of-drift mets in Roanoke rivers .—_ 222 =) eee 2015 
unlawful use of dutch and pound nets in certain waters of Dare county____ 2052 
unlawful use of fish nets or traps in Porter swamp in Columbus county____- 2047 
unlawful use of nets and seines in Cape Fear river_________-2==-2)_______ 1997 
unlawful use of nets and seines on coast of Onslow county___-__-_-__--__- 2065 
unlawful use of nets in certain creeks in Beaufort county_________-___--__ 2028 
unlawful use of nets in Dawson’s creek in Pamlico county__--_-------____ 2068 
unlawtul.use.of .nets.in. rent. river222 5 2 Bee pe Seer ee ee) () 
unlawful use of pound and dutch nets in Hyde county__1-_----_----___--- 2056 
unlawful use of pound nets in Neuse river in Carteret county___--_------_- 2041 
unlawful use of purse nets and seines for food fish in New Hanover, Onslow 
and.Pender-countiessao25 sole! s25n. 02 5 es ne ee eee 2024 
unlawful use of seines and nets in New river in Onslow county__---_------ 2065 
unlawful use of seines, nets and hedges in Perquimans river__-_-_--___--_-- 2014 
unlawful use of stationary nets in Pamlico and Tar rivers________-__-_----- 2011 
unlawful use of stationary nets in Pamlico river_______---___--__-____----- 2012 
unlawful use of stationary nets in Scuppernong river and Lake Phelps_____- 2016 
unlawiul use.o£ stopenetskintOnslowscoumty— 22) se es eee ee 2064 
use of drag-nets in certain streams in Pamlico county___-_--_----__----_-~- 2069 
use of drag-nets in Rose bay and tributaries in Hyde county____-_-__---_-_- 2057 
use of explosives, drugs or poisons for taking fish_____-___-_--____---_-_.-- 1897 
use of fishing apparatus within one-half mile of Croatan and Pamlico marshes 1986 
use of nets of unlawful length in Carteret county_____-__-_______-________ 2088 
use of nets with mesh of unlawful size in Greene county________-______-.- 2054 
use of pound or dutch nets near wharves or railroad bridge on Aibemarle 
SSOUITD Ch eee ea eS i ee re ee ee ee ee 1985 
use of stationary nets or traps for taking fish in waters of Carteret county__ 20386 
Use of unlawiulsmeasunres: TOrO Vs COS eee een eee eee ees 1922 
use of unlawful nets and traps in Masonboro and Myrtle Grove sounds in 
New. Hanover.county 220 see FA ee ae ee ey eee 2061 
use of unlawful nets east of the mouth of Slades river, Hyde county___-__ 2059 
use of unlawful nets in Alligator river and Fryingpan creek in Tyrrell 
COUDLY -.2-sH 252s shesse. SUT EE RIES Fae Dee ee ob aitelt eu ene 2076 
use of unlawful nets in certain creeks in Beaufort county___-_____________ 2025 
use of unlawful nets in Hatley creek in Pasquotank county_______________ 2071 
use,of unlawful’ nets im Nixon's creek Sel Basar sel eae eee ee 2029 
use of unlawful nets in North ereek in Beaufort county_____________--___ 2030 
use. of unlawful nets ain Rasquotank Tniverze: Soni. 26 Aelia Tein 2070 
use of unlawful size seine mesh in Carteret county, for mullets___________ 20387 
using purse nets for food fish in Carteret and Onslow counties_____________ 2043 
using seines with bars of unlawful size in Neuse and Trent rivers_____-__- 2008 
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fish and fisheries: SECTION 
usinomniawtulenctssine blOUnt Ss» Creckes =) >= — seer Ba See eee 2027 
Vi0latineslawa vealDshdriigametsuNecectalle Watersee==seo=-— = ee ee 1980 
violating law regulating nets used in Currituck sound_----_---________--- 1987 
ViLO ALONE O FARES LLCT CS 2, VV Sees acne enn ee tae ree ee ee REN Se OS ee 1901 
Viol sWOUMOMmUsShiNnGereoula Onsen ps blaCkwtlVCr sss =a se eee Jo ee 1992 
SHEMONRSTnkGyay “CORE ol a aypsbot a Msp eG kek wn Se ee Sacco el dt ala ay eee 1884 
VO MONON a Vad a Vas LOuensiOi Paella INT COmGO ULL; Vets eee oe ee 2067 
VIOLIHOM Ones Feta tlonsmNscenbaln™= WatChses oss Seen ee 1989, 1990 
VIOLA Onrommers Leg ations nein mi LeOs SOU (eas ae nee a eee Rew 1990 
VIOLAMON OL Net LresulatlonselmenhOanokeSOUNn Gs ee see satan ee tee 1991 
WronerollyemarkinospronipitedeuTeas == sam = eae me a me eee ee eo e 1896 
fagastiticmandenavional-wdesecratlOnmO Lae sere ae ee na ieee ee ee 4500 
TOLCIO ERGMUInvarAl (ec Clan Cl == aenere en eee ais a tee ee Ree es 300 
LOT CCl oe DAU CIV MAUL Est CELT) ew Sere ee ee See re ne ne eer 4294 
LONE COESECUPITIES Me el lit oer Serre en eee er peer ee eee eee re Se 4295 
LOLS CT: yee eee ee ae ee SE ee re ee Oe ee ee ee eee 4293-4299 
bankwenotes checksand=other=seCuritiCss sn = ee ee ee ee ens 4293 
deeds, wills, leases, bonds, bills of exchange, promissory notes, ete.-_____- 4296 
LOLS COMP Chi TONS. WEErIn See ere ee ee ee ee ee ed es ee 4297 
forgery of bank notes, etc., by connecting genuine parts___________________ 4299 
LOLSIN SMU ATeS MTOR DCU ELOL te ee eae eee eee eet eR, oe Se ee See 4297 
forging stock certificate and uttering forged certificates__.__._.___.____-___-_~- 4298 
Sellinomcertain™ tor eed aseCCULILICSS — een es. see an ee ee ee 4295 
UtTeRINesLOLSS UH 1D) ap Cr Seer ee ee ee el eS Se ee ene ee 4294 
LOTMICALION MAT Mea CULE CTey a eee see ee eee etre me eer rene Oe ee nce ere 4343 
fraternal benefit societies : 
VL OLA OURS Wis ESR O eee eee re eee NT ee ee Sere ee ete ee 6529 
Wear oa bad Semel Ce mult eh yell yeremereern meer arene See entire ee ey 6587 
PRETO ES maak ke le Nl ea Seng ap it EN ai i ea ale a UG ES 4287-4292 
OLA KA 1117) eee eee ee eee eevee Penns SWETE Me Te ee ee ee eee ee 4291 
Tp OCGA KENAUR EMO G CO USXEAE OU YEE) YG AGEN GUS BN a a a 4290 
fraudulent removal of manufacturer’s serial number from motor vyehicle__ 4292 
HORSeSaacet dics sehr a COULen CRell I Var [ae mee mete ee ere ee ne ee ae 4289 
MOLCCASCUMPLODCLLY wr AUC Ulett GIS DOS al MOL sac: ee ee ee ee 4287 
SECreLINgF property tomninderwentoreement, of lene ss. =. 2 = ase ee ee 4288 
GEREN ONE AYE pe pn gly ei nae a aaa AIRE SE RNS es 4430 
faro banks and tables; keeping or betting thereat________________________ 4432 
FAM CMTE OL See ee O WATT Om OTe EC TIL GCG meet ea eens erence ee ee ee 4434 
gaming tables; destroyed by justices and police officers_____.__._.____-__-___ 4485 
CAMMIN SEALE MEKeCDIN Se OlMDehEIN oe LETC a tae ere ere enn renee 4433 
FEAaUiTaW AS [PYM S. Copa OLoRNaOyes CK MMOOKO Olt, OQUOm en a 4437 
in houses of public entertainment; allowing; duty of police-_______________ 4431 
OU MELE CLOT Seem ee eee a em anne y ee ern near eee Renee Fen ees Ae So 4185 (5) 
PLOPCLEVare x DILEdESCIZEM ie CISDOSI UlOM se ee eae ees eee ee ee 4496 
games of chance or skill in prohibited area around state university______-_____ 5802 
LASMAYDINANCES ean CELLET Som willie = ee eee a eee ee ee ete eee eee 4323 
gas companies, injuring fixtures and other property of________________________ 4324 
FTL OUS SS EM LOU T1010 OT Lee eee ae memento SP ele eae He cee emer mentt Lf 4244. 
ginseng; digging on another’s land during certain months_____________________ 4510 
PIANGErSe Malan S sto tkal leanne aitectedy With ee — == = eee meee ee Se 4489 
gold and silver articles; violation of law as to stamping_______________________ 4016 
STAVES CLS GULISD 11S ren a eae enn memo 2) SRrwy er eee ee eee Nee earn ee 4322 
Sraveyar emi Ul yiet Omen CerOrmwall le aes sen eee a= mene emnetntE ne eens petnet er eee 4317 
STO VeyarGree im tert eri Ole yy. t ener ene eee ere eer Ree ee greet Ol ee 4321 
habeas corpus: 
concéaling-party*+entitled-to-or- aiding: orvabetting=2 £822) Deer et 2230 
failurestorcerecuie according tor la wee ee ee OE Seek 472208 
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habeas corpus: SECTION 
falsé-return:-of -writ-} 2-2 A Ee SE ee ee 2229 
PECOMMIbENS ep aLcey = GISCHALT Zee Tl CCl nee eee ee eee ee ee ee 2227 
harbor master at Wilmington, obstructing in discharge of duties______________- 6964 
UE VA 8 0 ai gman sd ripe et eis a we Bs Ye eR rae Be A So eg 4217-4220 
Certain PeELSOUS mI SCHhOOls RCE ed wis ONui me Nelvyy tel i tO eee ee pee eee ee 4219 
expulsion, TrompSchool <5 dintys OitwalehC Ulises cae teen es ee 4218 
Schooletacul ty, fawWine CO cex pels OLE CT Cerys aeeeee eee eee er ee eh 4218 
highways, building unguarded barbed-wire fences along: local_______-_-------- 4422 
hog cholera; distributing or using hog-cholera virus without permission__-—__- 4492 
hog cholera; failing to segregate and confine swine affected with ------------~-- 4490 
hog choleras shipping hogs, from infeetedmtern On yo ee ee 4491 
TROWCI Gee ea ee ee a A re ie gi a ya a eR ge 4200-4208 
horses and mules: 
arGenyy” Ofps dea ah ale a ee ek ae 4260 
CARIN SS LOLS GETINP) OLAT yi |) UT [OS Cosa eer ae 4261 
house-breakine other wases thane wire aio Us lyse eee 3245 
preparation, tOACOM MI 224 ee ey ee ee re 4235 
house of worship; obstructing way to or spring used by-_----_--_.__________~ 4354 
HOUSEZOfSaWOLSHED seS CU tL INO: C7: Ck C0 seen aye eee ee ec 4249 
huckleberries; removing from land of another: local_-_-__---_________=__= —__ 4314 
husband) abandons yo. her | ys eee ay 2 4447 
husband failing to provide adequate support for family_______________________ 4450 
LIM IMOVAL EXT LGL ON See ATG) wy) CTE Cha T NN AT Cs ape a 4348 
incendiary fires. See hereunder Burnings. 
LLL COS Gow wpe ce eR eI Sy 43387, 4838 
indecent: @xXpOSure.2 = = en Re ee ee 4348 
INMOCEM Eg WOM TT Gea eS UT avy TEEN ge 1) CONN NLT TN CG Vee en 4230 
insane persons: 
assisting inmate of hospital for insane to escape_-_-___-__=__u.______-- | 6171 
committing nonresident insane to hospital for insane____________-________- 6187 
insurance— 
accident and health: 
application, alteration of by other than, applicant. --- 9-2 -=2— ae 6485 
DOMGYMSSUCH ROT. Celi Cred milan v1 VenitelO Tan tine hyena eee 6490 
ACHON Sea ea 1S seMe OT CCC sey UGT: Came eT Clim LO) yee es aa 6416 
adjusters : 
acting for unauthorized company or on unauthorized contract_---_---- 6309 
Vid OL EL CUT) Seg LVS UT RTA Be re 6310 
agents: 
ACUING 6 W ITHOUU aL GON SC axe a ee ee 6305, 6872-6375 
agreements restricting agents’ compensation____._____________________ 6482 
blank policies, signing certain-_--__-__ Sener Se ee ee 6308 
Pawling, 0. . OX ELE tg LCOS Cas ee ee 6306 
false..statement, Dyes 5.225 Ae eee a eet See ee ee ee 6307 
fraudulently procuring payment of premium to self__________________ 63804 
negotiating unlawful insurance with company not admitted to state____ 6305 
VIOLA TIN Sy ANS UAT CO A Wie ee es a a ae i 6305, 6810 
assets, ete, violatineilaw. as) ton publication 0 tee 6293 
books and papers of insurance companies, refusal to exhibit to commissioner 6286 
companies contributing funds for political purposes__-—=--_.__--_-_______ 4199 
contracts other than authorized abyelawees=. == === ee 6288 
examining physician, Lalsen sta tena em tab ype eee eee a ae 6307 
falsexstatements by. companies! Sia ee ae eee 6281, 63874, 63875 
fire policies: 
issuedy contrary to, laws22226525e2 be 5.204 5 Ree a ee 6433 
issued, through, unlicensed sacent=22 o == See, ee ee 6429 
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insurance— 
fire policies : SECTION 
issuine. Othorathand standard i fide ct ees a 6439 


foreign companies, failure to file affidavit, ete., when in unlicensed____ 6426 
medical examination: 





TUISS SUNG TNS OK THA ONKoH | CRG MNINN Ree 6307 
AOA OUT OL a Weise LOT DY. Ll Les COll DANY 2a te ee ee oe eee 6463 
reciprocal or inter-insurance exchanges; attorney failing to comply with 
Cea a Rd A Se Maan A= a ca ah I aE pe po eg OS Shea Miata WS) oe i eS TED 6406 
reinsurance: ; 
(HRC MbOKS ADM WARD Nk abi ote Oar J ee oh el eae GAPS o 4) obey | 6422, 6423 
violation of law as to by domestic life company__-_------__--_-------- 6463 
statements : 
fallingeeOnile@s22.. = TIES OT Siti Rliagmoy Jon Ine Aneiwrmon Arraliue! 6373-6375 
falsOe Sta Tene ts ya = aaNet We ee Se oe 6374-6375 
internal improvements; failure to submit required reports to board of internal 
JMpPROVeMent se Oke SS eA OF yaoi ie Teoma) Jreinbyeyy 2s 6545 
IntimidationaoMjuLlors-or swidth esses sae wee NS eit) VITO Settee 2 Te 4380 
intoxicating liquors. See hereunder Liquors. 
allowing distillery to be operated on land under control______-_-____-_-_-_ 3407 
making or abetting to make spirituous or malt liquors or intoxicating 
DOMGr ASC Spea ea ee Ae ee SOOT Bae Le 3409 
transportation companies failing to keep record of shipments of intoxi- 
Gahin Seq uOrs- pte tee ee eee ets A ee Nee a ee ees OS 3382 
unlawfully procuring and delivering spirituous or malt liquors to another 3371 
VWolatingsprohibitions law. =e Sepia 2 SEL TIENE, SOUGs SURETY er SUNT 3410 
jallerscontininge. prisoners loOmMmpropersapariment. 22 2.22 J Bee er See 4408 
ALC NURI ep LISONSrS Bie MIs sist TVA PS TENN cyt Eis Se eee es a ie 4407 
jails, breaking or entering with intent to injure prisonerg______4______________ 4376 
jails acountyecommissionercsmailine “to Neat ease Sey See ey See 1319 
JAMaAcaeanecersesellhine=sexceptUpOny Prescriptiones =. se. a= == 2 ea ees 4507 
junk dealers; failing to keep records or making false entries___-__________-_ 5090, 5091 
purchasine<certaimemetalsetr Om MIN ORG ax renee ee ee 5091 
JULOrs winhimMidatingsorsinterlerin oh will ae ele eee sso Booey perrisror 4380 
justice of the peace failing to turn over books and papers on expiration of term 4399 
Kidnap pin geekee ee oe BO ae EA ONT Ee ROW aE Oe PO SE 4221 
kidnappingseand?abductionss a= Sess 2 89 ASSURE ee Se ie 4221-4225 
Jabor=resulationsy Violatlong olen == 2) eae ee 5 eee EE oe 5088 
landlord and tenant: 
landlord failing to make agreed advances to tenant_______________________ 4481 
LEM ALE MEL eINO Viale OL a CHO pa) yarrue Teal Ga ee re eR meee ANN RE ieee 2362 
Elavil Sei ZzULesObtenanGSeClrop sO yalandl Org sees eee ee a ah eee eenen 2362 
willtulsdestruction-by~ tenant- misdemeanor 2 et ee eee es Zot 
wrongful surrender by tenant to other than landlord_____________________ 2353 
LamelmlathsesmnenrO vill ered Leen ome Tees Ch Cll CLI Sees eee ieee ree ee ee ee ee eee 4319 
HUM C Citi y ee eae ee ee ee eee ne ee ee a ee ee ea ee 4249-4265 
aomenliuraltairs = unlawilully takanowe xh DIES eh Ol eae ee = See ee 335 
DYMSCLVANUSs an GarOther “Clip OV.ces ma eeen mee malta mre veer + ese n tee SEW Se eee 4253 
distinction between grand and petit larceny abolished______________.______ 4249 
HULISMLCULON SIN RCASes toe arcenyge alld sre Ceiyi lose emer BePER se PEE es 4252 
killing unmarked livestock with felonious intent: loca]___________________ 4265 
larceny or receiving where value not in excess of $20__-__________________ A251 
CLACHOSES EI NMAC hi ON Hae aie Se Seopa rere serena reir ee enresey s&h? th 4254 
OA MLS IaMTT: OTIS TTS Seat eee a ee ere ste ee ree ee Se eS I AIS 1971 
OER ETT Sic ay eee ee ee ee eee ee ee ee ee 4258 
Cie hOcsesean (emilee wa aes ae ea an a eee eenee Sees eee. f yee Vee 4260 
OLeYUNUEREECOLUSa an ta pap SLs: eset eee eee reper fei Pt) eee 4255 
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larceny : SECTION 
of. taxed; d0gs-2 34:20 oe ee ee eee ee Se oe ee eee 4263 
of ungathered, crops... =) een ett nde ieee See 4257 
Of ills) fw bo ee ee I BOD ken es er Soe ee eee eS aes 4256 
pursuing or injuring livestock with intent to commit larceny_-___-_-----_-- 4264 
recelying ~stolén™ 200d SS aaa ee ee a ee eee ee 4250 
TAKIN Gs horses" OF sMUlLeSs LON LEMP OAT Var UD Os Cs ee ee ee 4261 
taking motor vehicles for temporary purpose__--_---------------- le pe 5 4262 
LEASE ssf ORLOV! OLE are ee ate ees ee ONE SOI eR eo a a 4296 
lecalenoticetorvadvertisme-ederacinewor rd estroyin see ee 4504 
letters; unauthorized opening, reading or publishing_-___-___-____--_--------- 4499 
lewdt dances, :takingiparteinssfa22 248. Sop See See te eee 4848 
lewd women committing lewdness with or in presence of student_-__----------- 4353 
PLOSECULION MUSE De ay Lb MTA SiMe ON hn Se ee 4353 
student competent but not compellable to testify_________-_---------------- 4353 
libelalizmws sof ee eee ead re ek eee 4229 
libel:-and) slanderst toh an seyes byelbern wt th eleee ob pereelt gh ot pn ere oer be Sees 4299-4931 
lien; fraudulent disposal of propertys to hinder. 29-22 = eee 4287 
lien; secreting property to hinder enforcement of_____-_-.---_---_--------+---- 4288 
lighthouseswanchoring in range (OLS. ae a ee 6984 
liquors. See hereunder Jntoxicating Liquors. 
adulterated ys ssewese! ies Dies | oF Nae bd BS oye widen en ee ee 4451 
Sellingureceipt fort S22 3225. 4i2.2 scene Eee oe oe oer ee 4452 
furnishing to inmate of charitable or penal institution except upon prescrip- 
tion pe bib ors. pl uel is Res oo oes ose dae ee i Seen 4508 
giving intoxicants to unmarried minors under 17__-.-----+------s=--_--_- 4455 
manufacturine, or selling spoOISONOUS sli WOT Se ees re ere ee 4453 
publictdrinking on railway. passeneere Can Guess = a eee ee ee ee 4457 
selling or giving intoxicants to unmarried minors by dealers___________-_-- 4456 
selling or giving liquornmean political, speaking! t= 22h ee. as eel desad te 4454 
selling within prohibited area around state university_____.______--_______- 5801 


livestock : 
failing to show hide and ears of neat cattle killed in enclosures in Tyrrell 


COUDTY cb ba Be) ne re eos rere ol eter eta ag yb eee SS 4493 
injuring livestock not enclosed by lawful fence______-..-__-_--__----_---- 334 
inspection sofslivestock;nunnine fatplareele saaee Ae 2 eae peee ee eee 4493-4496 
killing unmarked livestock with felonious intent: local__________-____-_ 1 4265 
pursuines sor injuring with intent to Steg ]s se = = eer eee ee epee 4264 

livestock running at large: 
a Cerin Sr ain G's pair Clarets Brea Cy ee ee 4495 
failing to show hide and ears oflivestock, killed 2-22 _< 22-8 22256 oe 4493 
Molesting, OrpwINY] UTIN Cie ee ee ee a 4494 
placing poisonous shrubs and vegetables in public places__..._______-__.___ 4496 
livestock quarantine gwd Ola tin pe | leet ee ee ed ee ee 4874 
lotteries : 
advertising Jottenies, t: Bat = 2 oe = Sone cme Oe pe ee oe 4427 
dealing...iny lotteries 2 tote. teen t 5s teens Fa Bel ee 4428 
selling lottery; tickets, andsacting-as, agent, ete. = 2 ee 4499 
lumbermen failing to remove obstructions placed in Albemarle sound__________-_ 6983 
lynching, refusal of witness to appear or testify in investigation of_._.__.________ 4377 
maiming, Malicious, 22 i. == 2452+ = ac de ey Bee etn 2 eye eee 4212 
manslaughter... 2-25 el Be, eee ee ie eee 4201 
punishment for second .ottenses- 8 ta— tae pe ee ee ee 4202 
be Menb NAS) COLOR Menanaberee NiAKel Kei mharsen Galt. Ae Cs ee ee 7234, 7241 
marl beds faving to, enclose. 22 225-2- 00 Je ee ee ee 4496 
mMATTrIAy es be byween = Ww. LUCS) a1) Ce TCL T 0 Cs ae meena a oe wee tee ee co 4341 
marriage license; obtaining under false representation________________________ 2501 
MATCHES. VOLO UIT OM aC] OAS ma O en a a ee ae 5117 
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CRIMES AND PUNISHMENTS—Continued. SECTION 
Med tRSAlerOte UNSANICA Tyee eee eee ee eee Se Ce BI A ee 4762 
mechanie’s lien; contractor or architect failing to furnish statement to owner__ 2448 
MeCiGalCGhestSein etAaclOTiESe fallULCELOw DOs Cl Quer eee eres Se ee ee 6556 
MeETICLATAUTODALMCHLS Waele Clin oeepe tee Sie HEE ef ee te 8081 
TURE AWAD gece TESBM NB ARS CI Ray wg yeg tsi ed ae ee ee ee RE hea reer 7188 
military property : 

INJURY. COMOLACISP OSA MOL a-est oe eae eee et SI a eee Peer eet eer Ee ee 6881 
MA LOMAe aren C1 Elmer Lig) oe GOT: Cb ULL Tae eee ree ee rn are eee 6882 
jHETURSUDOVS {Hoy OK Weeayonel abe: Shean Copay (OMAN EEN AND ee oa ee ee, 6885 
SGlIn ge ACCOULTEMIEN Cave eee ae Se I Se te ee fat 6883, 6884 
selling tand *buyine=publicvarinsae. aac emer eae eee ee ae 6884 
militia : 
OLZRIN ZN Se COMPAll yes Wi MOUG.a UCL OTL yee ere nee ee ne ee ree 6894 
[OLE KeM Ds INNIS ON, seUUDIS ECTS aOMll. \iaaray tb UDG a a 6895 
mills: 
Injuries tordams and swaterschannelssot sees == a) aa eee eee ee 4315 
KCC DIN ata SerecOll VGCIis hes ers aa eae eee ner eae eee renee Acree new eREN NE wees ORME 2534 
ObStruchinie sm Tlleraces ore ari sae eens een te Sane N ey epee ek men aes Rene 2554 
owner of dam failing to keep required gate and slope___________________-_- Texat 
SCCHNG RIT CEE Ose ere eee eer ae eee ee ee See ne anew Arnneeeneene OOS -AEIOEAD 4242 
minine phosphate rock in rivers except as alloweds2 222s 33 Sere eet =. 7604 
minors. See hereunder Child. 
QIAN AMIN OL COmPLoCuULe CLO ALCL Ces me = eee eee ree ae eel eee ee eee eee oe nee 4439 
barrooms, billiard rooms and bowling alleys; permitting minors to enter___ 4442 
enticing out of state for purpose of employment__________________-_______ 4222 
failing to give officer name of person providing cigarettes to minor_________ 4439 
LAVINA TOSD AY MIN OLR OLS COL CAIs W.OL ees semen nae ees enn Dene of eentn OAR Wee eeRt ee 4446 
MAS UGINC OS me G Ud sMOuEVed (Coal KGbiterd Uo) Abie 4441 
free exposmig= Children’ tO eevee eee a ey eS ee 4443 
SIVIN Sa NLO<IGANUS  COMUMINAT Ele Geli OT SiG Cl lameness we 4455 
MATE VINS @Lemale- Aun der eA 4s = eS eA A SEI EY TOUTE 2 = 4444 
Selling *ergar bles" COL ee oe re ee Le OES. TO. BEE AAI 4438 
selling or giving intoxicants to unmarried minors by dealers______-________ 4456 
Selline*Or -stvins “weapons Ose = ae Se Sa a ee a SOU ES. 4440 
separating child under six months old from mother_______________________ 4445 
IMISCELENA TION Mee ee ee ee ne SE EE TO. BOS ETL OO LYE 4340 
performing marriage ceremony between white and negro__________________ 4341 
register of deeds issuing license for marriage between white person and 
NCLT OSs eae Ree ae ee eee enero Fa BRS SS Sepa RMA Pete 44 
misdemeanor : 
Qehmedse tae s Se aes Se es oa = Se TS PEDO WD VAHL ION Tair 4171. 
punishment Sore =e easse- Fob e eee ee teen EERE CEO RT, BAUER HOUT 4173 
violation~O£* tow Ordinances: Seat NINE BO TSEeS i Cans eg Ep 4174 
monetary substitutes: 
ISSsuine-withouteauthoritye se oe eee eee) BOSE IS Die ie ATS: 4183 
recel vine sors passin Aun AUtnOLized 2a SIO es IO ey SO SE ae 4184 
monopolies and trusts: 
combinationssinsrestrainthotetrades Sie! aa 2h ieee eas 2559, 2560 
encouraging violations of the provisions of chapter on Monopolies and Trusts 2565 
evasion by corporation of examination under anti-trust act________________ 2570 
PeLjULyM ine examinations sunderwanti-trusteactess steele el eat 2570 
refusal to furnish the information required under anti-trust law___________ 2570 
violating any of the provisions of the chapter on Monopolies and Trusts____ 2546 
monuments, memorials, ete., injuring or committing nuisance around___________ 4303 
monuments removing sor defacing] 2=-=-> eae Ss Sle ies es 320 
mortgaged property, fraudulent disposal of_._ 22-242) 4287 
motor vehicles: 
fraudulently removing manufacturer’s serial number from_______________ 4292 
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motor vehicles: SECTION 
operating ewhiletintoxica ted hee ee sae Se eas laa tell. epimers 4506 
taking=for* temporary] purposeloe es 62 a eee 4262 
using fictitious display number or more than two numbers on motor vehicle 2608 
violation of provisions of chapter on Motor Vehicles_____-__--_---___=+___= 2599 
municipal hospitals wiola von Olea rilClOn OU ote as ee nee ee 7277 
murder in first and second GOST OC spe eae ater Sete ee en a ee 4200 
narcotics; furnishing to inmate of penal or charitable institution except upon 
PROSCLTD CLOT ype Bile en ae 2 Dotan Bee elie: Meee Pees ae he Oe ee he) Ae Lees 4508 
navigation : 

\ Albemarle sound, lumbermen failing to remove obstructions in___--------- 6983 
anchoringsing rans e sofa lh Gh OU Cs ees aes eee aes a eee en 6984 
beacons oremovin ps vert te re ees ee ee ee 6981 
buoys, beacons, and day-marks, interference with ___________________-_ 6998, 6999 
CULT FUCKS OUNC y RO DSU ANCL 11 ysl Ty Ome 6982 
obstructing harbor master of Wilmington in discharge of duties____-__-_-~__- 6965 
obstructine) nayigableyswatencwhe os iter ee ee eee 6981 
obstructing or encumbering docks at Wilmington____._--.___----_____ 6964, 6966 
pilot in Beaufort harbor failing to have boat numbered__-__--__---_____--- 69738 
pilots suffering an unlawful act to be done and not giving information____- 6981 
LEP AITIN Se YOA Ser COCKS 26 a VV Tr 17 S  e  e 6963 

neat cattle in Tyrrell county; failing to show hide and ears when killed___-_____ 4493 
notices pandmadyertisements,ain juin. eee ea ee eee ee 4503, 4504 
NOLICESHIN TMI FALLON MOL AT OA BIO td COS CTC Clyh 0 4505 
nuisances; failurestosgabatenartermnoii ces see kee eee 7072 
obscene) books! and pictures: exhibitine,; sellimes ete, 4 es 4348 
obscene words or pictures, cutting or painting near public place______________- 4349 
obstructing justice: 
jails, breaking or entering with intent to injure prisoners____________-____ 4376 
jurors, intimidating or interfering with ___+_-___-__ Se en ee eed 4380 
prisoners, breaking or entering jails with intent to injure____._-___________~_ 4376 
refusing; towaid ,police officers a2 sient .eet i elle fe _opoleeeie to See 4379 
POSISEIM EG. OFCOM soo hae aN a SE ae ed ee 4378 
witness before legislative committee, failing to attend as________________-_ 4381 
witnesses, intimidating or interfering with__________________ es eet des 8 25,4380 
witness refusing to appear or testify in lynching investigation____________~- 4377 
oleomarganineys Galler o few thu tees) Clee eee ee ee ie ee pe 5088 
OPtOMELL AV IOlACLON MO tN OVASL OMS rei 0 ee cee 6698 
OPLOMELTY Pe VAOLALIN, DRO VASTONS we Se UOm 101A CLC CIO tee ee 6698 
oOrderiforsmoneycor LOOdSMLOLeery, Ol se Swe pee ee eee 4296 
OSTEO arb lys MT AG CLOUT eu a ve ye ee 6708 
osteopathy, violating provisions asito- practice tofsa = ae seas ee 6708 
outhouse, Ginjury + toe eee ee pe de Seen 4317 
parent and child; parent procuring possession after forfeiture-_.__._-__.-.----~-- 191 
failure to comply with compulsory school attendance laws_------------ 5766, 5770 
neglecting’ child’it8.. 2-2. ee a ee ees ae} Ree eee eee 5057 
passengers; refusing to pay proper fare on steamboat__-~--+~-----..2-=-+-_-_ 3506 
penal institutions: 
furnishing firearms?) tojdmmatesse 24 pase 28 Fe ee eee teeea 8! 4508 
furnishing liquors or drugs to inmates except upon prescription__+___-____-_ 4508 
pension-claims,| speculatin gs dtesbs<troe2 eee bet elt. Hole 2) faentee 5166 
perjury : 
before _legislative, committeestiscepwe ae. eetleuial je) al eiee eye. opaewtea ae 4366 
corruptly taking ‘voter's oath... 2. erties ele ee eines Seeger 4190 
in application. for oyster license®t.—terned 5. teeter eat igen bow eas 1933 
in certificate of mutual fire insurance company____._~_-~-~__ satel bee ea 4371 
in connection;;with: selections <62=2se+srinete sey etivorrns_wligeteheesd 4186 (4) 
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perjury: SECTION 
inecourt-mantialgproceedings2 ee noe ae ae Se ee oe eee 4367 
inmminsurancerestatement i sels sae ee Le Pe ae) Se eee 4368 
inestaltement.ofetraternnalehbeneiit, Society={ .2 = eae ee eee 4370 
jehenoukolmianQeselel cine)? al ds LEMME D1 Sees ee ee ee eee 436 
ES ULL) OLIV EL LOT We Oo eee eae a a a tr 4365 
taking false oath when registering under permanent registration law_____~- 4191 
OM [OT OC UCU CLL LL Ue ©) Seamed 11S UL TRE GC 0, iL 0 eee ener eee ee 4369 
DETSOHalspLopeLly, Ma MGlous: IM Ur ye tOwe eee he ee eres eee ee eS 4331 
petitions forzine mames*tos andeutterinetforcedmpetitions=. = 2 = ee 4297 
physicians and surgeons violating law as to practice________________ 6616, 6622, 6623 
DICKIES HATS HUT b LET ee eae ere ee teres ae ene en Ss EN eee ee ree eet 4413 
DUOUESUILerIiN OMIM lawl aCtsetOnDerO COCs a=. sate a kee Se nee eee 6981 
poison; furnishing to inmate of penal or charitable institution except upon pre- 
FYOVEP OLRM ONO, ease Tana pepe dea oe ay aa ad nel he Beat ate a i A ath eas aap heen eae, ah 4508 
DOLHCEROMCErBVELUSIMNON TOMATO eee See eee rc ene RE Mn ee ee 4379 


political campaign : 
committee or member failing to report receipts and disbursements__4185 (8, 10) 











COMM NUCLONS LOW arde withouterep Or iiilo =a: =e een seen! a aeeeeen Seen nieene Shee! 4185 (7) 
INSUPAN Cer COMPANICSHCONLLID ELS eat Omer ee ree ee einen tek AN 4199 
political candidates: es 
circulating Valsercharzesraga ins tees 2] eee ee A eS a 4185 (12) 
expending more than a certain sum for campaign purposes____________-_ 4185 (9) 
failing to report campaign receipts and disbursements____________-_____ 4185 (8) 
promising political appointments, etc, for support-___________-______- 4185 (138) 
publishine funsioned Pcharseseagainstie Sele we eee eee Peony 4185 (11) 
politicaltimectinge* disturbing? ae Heya 2022 REE SEIN Oey 4413 
princdipalskand faccéssonries tae See eee ees ee pee Gaetis - ive a) 75-407 
prisonwbreachwand« escape teeses fT ES Di eS. ek 4403-4405 
prisoners: 
aiding+ins-escapemofessesese ses se eeOl eh wnt eabiiele iis sie _letiy. 4406 
allowinevescaper OfembUrdenmOte pLOOt sae a eee ere 4393 
brealingvortientering wail withiintent tolinjirel 12: 25_ Sel ivamarnss —_—_ 376 
COnADIN Sprisonerstomimproper. apartments_-—-. See eee es _eweeneeh ___- 4408 
continines wnitesandscolored. together .et@22- 2. 2. ee eae ee 7740 
escapeLon liredeirommcustod ys Ieet sits al eyein tiryicre ot alia’ 4403 
injunyatorby tjallerstaees eae the feet se ny eins fvetlawetew A pee toeer 4407 
requiring female prisoners to work in chain-gang_________________--__-___- 4409 
tradinggiwithuiprisoners: 228 Jeeiine ee Wh egy) heel alte 4406 
PEW ATeROULCewINISCOMG ILC animes eee ee a etibesiv ih ote Mayer 4400-4402 
bank accounts, misrepresenting and making false entries in______________- 4402 
bankxzofiicersmandgacentssumalieasancelofse ses = ee ee ee 4401 
railroad officers; failing to account with successors____----_-4-_--- s+ __ 4400 
prize-fishts senvacine sins andsabetting ons. 2-222 = 2) ee een ees o 4412 
process; failing to return or making false return of-_-_-__-_-+-L--+_-_1+-24__- 4396 
profane and obscene language: 
one publicchighways.:-local-_.—___28enmparhtyas ban Suotswiinee fmarnceryt - 4352 
COBLEHIALEMOPELATOUS= See eee er a ee ee ee en 351 
usingvonepassengeritrain 2 228 se 2s_ 22 pereny_Fa_sanepere Anqasehirl _ 4350 
PLlomissoryenotess forgeryAaofstu a= leet ol sist seen al aolerrelh miter feet _ 4296 
Prostitutionwel919 law. as to --2 er ied (egeneh yo 4357-4863 
prostitution; permitting female under 18 in house of--_- seu ee_ ssa ee tL_-- 4346 
public. accountantpracticing withoutieertificatesiey se Yeues ebimeesee ______ 7023 
public buildings and grounds, disorderly conduct in and injuries to_______----- 4303 
IM ITRI NCS CCS uIUIECADILOUES OG WaT C= === ee eee ees ER ream iere. _ 2 7046 
trespasssup oni miniino 21 ihre peal eerie trad on anil welsmer 8 7045 
public documents, disposing of or refusing to deliver to successor.___-+-------- 4395 
public drinking ontrailwayipassenger /earslieies snes aie lbs atone _anaaeda___ 4457 
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publicadrunkenness! 2" 2. a en ee eee 4458 
prohibited entry of intoxicated person into public conveyanece___---___--__- 3504 
public health: 
county aboardsoiiheal tiviviola tine rules (oie ae eee me eee nese a ee 7066 
county physician or health officer not performing duties_________---------- 7068 
COUNTY Ch AT ANE I SMO LE COT ater deme MMT Gh Te CCouml yu Sa ce 7148 
hospital for communicable diseases, violating regulations of__------------- 2798 
hospital, resistance, to, removal OfyDersOn .(02e2< Ge Sapte 2a ee eae 2796 
infectious diseases: 
bowel discharges in typhoid and cholera, unlawful disposition of _----- 7158 
violation of article or rules of state board of health_-_._________________ 7155. 
inflammation of eyes of new-born, violations of article as to-__-__-_--------- 7186 
THOURDCELE) oer eave ay CCopanymaye Aviinean loKOVRATL ThaAy ete | pL Se ee 2282 
INS DECTLOM MOLE OLELS, ele OO SUsTeUl GU] In cemene eames see Rem ger 2282’ 
municipal health officer, failing. to.perform duties=—2-2 =) ee TOTT 
saoekSeMnverey MasuNbDege: ae) Clone bakin Jovaoicem a Wh eee Ne ee 7072 
parent or guardian refusing to bring public school pupil before state board 
othealth agent when notified ssosto.d Osea ee ee 5750 
privies, obstruction of officer in discharge of duties as to_.____________-__-_ 7140 
. privies,. violation pOLelawas: (Os. Bo en ek a ea eee eee 7137 
sewerage, failure to submit plans to state board of health for public____-- 7118 
smallpox: 
parent or school authority permitting school child to violate vaccination 
POCQUEPEMENS' ges Sipe ee Sie han ele ht og Ne ee i ee 7162 
violating regulations of joel board of health as to vaccination__--__~_~_ 7164 
tuberculous prisoners, violations of provisions of law as to___-_--_----__- 7220 
venereal diseases : . 
obtaining prescription or remedy under false name_--___--____--__--_- 7201 
violations: of lawsyasstO2ss=tesen* 2a Sees 2S St eee ee 7198, 7206° 
Vitalestatisticsinviolatino lawlaSst0 28 ee een eee 7112 
water supplies: 
communities, ete., on watersheds failing to provide sewerage system_-_- 7127 
damagelito. private... iments appt eet eae loge eerie Bey 7128 
defilingiuck Joo wos. ks yes ae alin) Papen tyes Bagren cubl fope eee bee Shares 7124 
failure to submit plans to state board of health for public__-_--_------ 7118 
resident on watershed failing to carry out instructions of board of health 7123 
violation of regulations of state board of health to protect___--_------- ra ta lrg 
publicAlandsmitrespassmon=== === eee ane BEanowige thor serehhy wes 4302 
publicemectingessidishunbingeees ses ee eee ee ee ae ooo __.4413, 4414 
public morality and: decency, offenses against+-_j--2224.2 22 ie ee 4336-4358 
bigamy. 22220! oboe) futles Sse te _saneceotler Pieonp han stoniin dred 4342 
churches); .obstructingsway stovorispring useds byl sile= = syen ds henson —_ 4354 
crime.against.inature_. 22-4 = = etlitedt hire. ef she auae of.aein A336 
falsely registering as husband and wife at hotel, ete...--_.22_1_L-__-_--_- 4345 
fornication and },adultery22. 20 22S. Seto eee hh rane a ieee eee 4343 
immoral exhibitions and. performances______ [ese8 =Se pei Bini a 4348 
Incest, .~ 2S tetete = se! ene Serie FS ay ae eee SE ebay nha ae 4337, 4838 
indecent .exposure..of.person—_- =. ..--2-.5_ 2. LES? Raper soy Sete 348 
inducing females to enter hotels for immoral purposes___-_________________ 4344 
lewd.dancesiatakinespartein== == ss ese ee eee OER) + reattr aan 4348 
lewd women committing lewdness with or in presence of student____________ 4353 
prosecution. must be within isis monthssseee Sasi hes eee Ale 4353 
student competent but not compellable to testify__...______________ 4353 
miscegenation ioe 2.5.25 2et)_____.___..-_ ae faliggs oF poes) sel 4340: 
issuing license for marriage between white person and negro__________ 4341 
performing marriage ceremony between white person and negro _______ 4341 
obscene books and pictures; exhibiting, selling, etc..-.___.________________ 4348 
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public morality and decency, offenses against : SECTION 
obscene words or pictures, cutting or painting near public places_____------ 4349 
opposite sexes occupying same bedroom at hotel for immoral purposes__---- 4345 
profane or indecent language: 
ons publicshighways::. local seasamserp& ohio ss ten eben etre 4352 
towtemalectelephones operatorss = ee See ee bee ee 4351 
USING ONS DASSCNSeCratlall = ee ee ay ee Pep 4350 
PLOShiitLon- |OLO- law 8s. ton... eee. einige Seeeietises Ob nhs, 4857-4363 
prostitution; permitting unmarried female under 18 in house of__----~--- 4346 
religious assembly; disturbing by certain exhibitions_._______.-.-_--_--_-~- 4355 
Seduction” Se 26 ee ee tS Sad Ra! Be I) SED Sees [Tees 4339 
stone-horse or stone-mule allowed to run at large___-______~-------.------- 4356 
public officers: 
acting as such: before qualified sete =) hake oY ees eee ee 4383 
bank examiner making false report; accepting bribes__.___--__------------- 4387 
bond-issuing authorities selling bonds without proper notice__---_---------- 4392 
buying sands sellingvomces. eae See we eed Bays AR eae 4382 
director, trustee, ete., of state institution acting as agent, ete, for those 
furnishing SupPlMesr es oe SH ey Pew eet ee BR ae ee eye ok 4390 
failing to make reports and discharge other duties_________________--__-- 4385 
fines, tailing to efile ‘required eneport (Ose eas seee ea eae eee a 4398 
justice of the peace failing to turn over books and papers on expiration 
Ol UCT ee ee SEE ee Sr ere 4399 
prisoners, allowing escape of; burden of proof____-_-_--_-__----_---__---- 4393 
process, failing to return or making false return of_________._-_-_-_--_-_-- 4396 
public documents, disposing of or refusing to deliver to successor__________ 4395 
public trust; director of contracting for his own benefit_________________- 4388 
school authorities buying school supplies from interested school official_____ 4391 
speculating in claims against county, town, or state_-.___________-_--.-__- 4389 
swearins’ falsely to_ansomcialanenortis te Ws pee ese ee es 4386 
tax list; failing to surrender for inspection and correction________-_---_-__- 4397 
Wilitiilys talline tordischargelduties= 2] enn ene reek, Be So eae = 4584 
Hublicyotices*\ buyingesandecellin gaa === Ae t eeeee ee pep eeeerrp Serres = * 4382 
Dublichoticials® bribery of=)-eneeaa Ss See Fens oA ayil ey Sent Wie 8 sotiy 4373 
publicepeace; offenseseacainshees = = as ees eerermme.: Seeder eye ih irey eesti ee Fees 4410-4416 
CONCCALCH MWCO DOD See CALEY VITO me eee ee ee ee ee ee ee A 4410 
detectivesscoingsarmed mn! as bod yn <= Seer Fa ie ae sl ipare 4416 
duel_accepting: or: bearing challenge toightuus: 23-95 soe te eee ies 4411 
prize-lehtscengaging sin and petting Ons. =o ——— See ee sued eee - ey Paes 4412 
publicumeetings,. disturbing .2-- 2. 22 ed re er pie oe leven 4418, 4414 
EOUCTOUSE CONCTELA LION ee CASED LN eee een oe ee ee ee ear atl 4415 
school. entertainments, picnics, ete.; disturbing ._.2542_e43 _tusieecs gel be 4413 
Schoolsainjurine: propertysolwors distumbine a es eee at Sapir teers 4414 
temperance societies, injuring property of or disturbing__~_____-__________ 4414 
public records and papers; larceny, mutilation or destruction of___-_______-_-- 4255 
public safety, offenses against— 
carriers: 
malicloussinjury. tOLprOpeLty Of. = eee ree eee Os yn eve 4417 
nonmahicioussinjuryeto;property Off 5! sess hae sabe) dened eal __ 4418 
displayanghtalseslichts) onyseashores! «2 aera an en See ine eee tates 4421 
explosives : 
firing, ete., except for legitimate purposes____L---iL_ 2 eee ele 4493 
keeping for sale or selling without license__._______.____-.__-________ 4495 
storing near)causewayson Hagles, islands 2 eal Siler else 4494 
mani beds§ifailingstocencioses=2=— =e Se Oe Be a a randiten a cepbaips 4426 
operating trains and street cars while intoxicated__._____.__-..___-_______ 4420 
shooting or throwing at trains or passengerg_i_______-_u_ +i ete 4419 
unguarded barbed-wire fences along highways, building: local___________ 4429 
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public schools, setting fire to__..._-tealeen sossSiin _goceess bos ail eng abidly 4240 
public trusts; director of contracting for his own benefit.__-_____-__-------____ 4388 
public. waters); erectingrartificialsislands. etestinstc2 ea See eee 4304 
pure foods and drugs: 

FELUSIN Se SAMPLES OL ODStLUCEIN Sw NS CLOT set eae es ene een Ee eee 4766 
Salese contrary to articles ees eer ae eet Se eee) SUETES Fas eae Ee gee ee 4768 
VALOLE tL OMe Oia El CLG oan cca eee eee aed ne eae OY PR See OEE VEN ee 4752 
quarantine- of imfectedteedshuil,.violatinge sos = ates ee eee eee eee 4872 
railroads: 
beating “way on-rallroad trainstt eee. Vee Se ee eee eee 3508 
cattle-guards ;failline*to- erect =and- maintain eee ee 3454 
charging -unreasonable=freizht™ rateses 2s see ete ee ee eee 8519 
conductor failing to have cars and toilets kept clean_________--__~_-=_=_-= 8512 
defective crossings; failure to repair after notice______-__-_-__----------- 3449 
discriminating against Atlantic and North Carolina railroad___-__--_------ 3419 
discriminating by rebate or reduced charges___-_--___i---2_---_s---22-_-- 3417 
discriminating “in +charges-- 22 a Phe eee 3416 
entering -ear afters being forbidden se lsat is Bd Sey eee ore 3505 
erecting signals and notice in imitation of railroad’s__-----_-------__----- 4505 
leasepumergery etes- Of "competing carrier lI2u. te! Sy eee eee 3460 
not arranging cars in passenger train as provided by law_-_--_-£__~-42___— 3476 
operating trains’ while? intonicateds _@ ant ah ret Sane Sa 2 ee 4490 
DUDE H THE Ka Ge OVS SP AGS CISC Tees CATE eee cca reer ee ee 4457 
railroad cars, breaking into or entering____-____ eR Sati Ole A Ate Pie SY 4237 
railroad companies failing to maintain bridges which they make necessary 3797 
rolling stock, malicious removal of packing from_________-________________ 4532 
shelter for employees at division points, failure to provide_________________ 6557 
shooting or throwing at trains or passengers_=_=-_2___-2U 1 Le tle __ 4419 
Sunday trains in violation of law; loading or unloading freight on Sunday 3480 
unauthorized manufacture or sale of switchlock keys_____________________- 3477 
violating law as to headlights on locomotive on main line_________________- 3479 
violationsofspassenger rates... So ere dsets ot en) ee 3491 
WE a Ue U On ALLOA CeO LOW CT lyse eee ee 3478 
railroad officers; failing to account with successors______ pret int. eba ie Docnbieiree 4400 
rariroadebickets Unauthorized seal ce ian ae eee eee eee eee enh eer eee mene ae 4466 
TAPCO ws he eee eee be te i Teo RENAN ehoesalians: 4204 
Assauli- wathbe iM ben testo mCO Tia 1h eee ees eee SS Een pe gee eee ee eee 4205 
EMISSLODANOL NECESSATYaLOy CONS LING Uhm ae eee eee eee ee eee ee ee 4206 
rapeand,kindred..otfenses =... 2. 3 BRE ah: oe eerie ete eee 4204-4209 
TeAlmpropercrbyj—eIN Ali CLOUSMUIUTYVe One] ]ae= cee a = eee os eee een e epee eae eee 4301 
rebellion ...8 bn oe oe see ad east eet ertiispriet hh ght roarenon_erotaite 4178-4180 
rebellion..against.the. state... 2atiisigif_: nia enhmite pire aired. fang 4178 
conspiring, tO 4Trebelaq se 3 Lee ot oe ee agers conbeitert pinniog 4179 
receipt,.torgery..0f__2stubiialh_t3. tne srivermvin erinntet aotieog. aenedanaqu 4296 
receiving,.stolengoodsitausiesh uy salts: Tie eseqrel smocree ire silanes otiin 4250 
not. exceeding, $20 inywalues_ =~ 22 = aes meena ta rts eo nildueto5: 
register of deeds: 
failing. to..discharge-duties... 2. VIS OF _ SIE Bie ee 3567 
failing to keep index and cross-index of registered instruments_____________ 3561 
registration; violations of provisions as to registration of deeds of easements__ 3316 
releaseef Or gery Okt tse Sam et ie 2 Se eee ee eee eee 4296 
religious assembly ;. disturbing by certain exhibitions. -0222__222_ fis 2_______ 4355 
relizglousmeongres ation; = distirbingeee ses eee i Re IOP BSiess ae 4415 
removing building inspector’s notice from condemned buildings_.___-_________ 2775 
MOSLS Fil Pc OL C Clerc ca th ea oe ek a I DOE: SAUTER oe ee» Ie 4378 
roads and highways: 
depositing glass or other sharp substances on highways of the state__:____ 2619 
destroying or defacing guide-posts on’ roadsllli_ solved es Do tseoe 3780 
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roads and highways: SECTION 
failing to repair damage to roads caused by hauling logs_________________ 3793 
LAS OLLVINE OVeEre PUDILCH DEIOSeSe en =a ae a wen ee ee ear ee 3805 
LASCONIN = VOSSCl Gel One BLOC CG eens area hee LL UE RS ee ye 2 3804 
INjULNS OAs SloNSea Ne TOL G-DOSiS=—es tee ee Sede Seem FEI HEE 3784. 
Leaving. Sates a CrossepuUbliciroadsy Open ssece sa a See aes eee es es 3787 
mill owner failing to maintain bridge across mill stream_____-____________ 3796 
obstructing drains and ditches made by township road commission____-___- 3712 
obstructing drains or ditches made by county road authorities_____________ 3668 
OUSERUCENSpUbicCg road Relais ee ee te ee eee RE Pe SEN ESS 3791 
obstructing roads. and..hichiwalyicee a eee. ee eeees soeey SIE Oey ee ee 3789 
personsesummonedstonwork roadsfallinesto attend sie SOs ers ee eee 3811 
DlAcnexObstructionston’ hishways) Of Stalems Sine: Oe Ses Se eee 2619 
publicabridges. sethinge tre tos SS UMS Irene a 31 AP. 8 8 a: Se 4241 
road authorities failing to post annual itemized statements____.___________ 3759 
road overseer failing to establish high-water mark at ford_________________ 3782 
roadmhoversceraneg] ectingcauticga sa eee ae a ee a CeO 3760 
toll-bridgek:setiinesfire? Cowart: Eee Deere Serre oe eee 4941 
township board of road supervisors neglecting dutieg________________.____ 3756 
VAWO EME AvED TRG? NSN Toy akoMOIS! EVO ols GOhAvienanver thnaeiye ok 3788 
violating regulations of county commissioners of certain counties as to use 
OLLOddSeandebuid eg see re se Se) I ee ea ee i 3751 
RITA COMMMUNIGICS ava OlALINewOLG IN AT CGS O le ese sane ee eRe geen ene eens Dene yey 7391 
School@entertainment,.. disturpings. 2a ee ee Danes) Sy EE Sea oe 4413 
Sschoolsfacultyatalinoptorexpelehia zine vo fem Geese eee ee eee ee eae 4218 
school fund treasurer failing to make required report-_______________________-_ 5456 
Schoolsoticialsssellinsischoolesupplies@ a2 ei as heen, Sale Se See 4391 
schools: 
conductine, commercialgschoolewathout, LiCense see ea eee eee eee Se 5778 
county superintendent and county board of education failing to provide 
PLOPELEDLIVIGS Me eee ae ee le RE eee oe ve teense) AR bal ee 5758 
parent or. guardian failing to comply with compulsory attendance law_____- 5761 
school books, selling at greater than contract price__-________--__-_-_--__- 5719 
school census, school committee making false return of___-__-__-__---___- 5746 
school committeemen failing to keep privies sanitary______________________ Dio 
school official failing to carry out instructions as to compulsory attendance 
Le wr ee nie ee tet bite ce. sinter eb nero dose) bee _ededanie 5759 
teacher failing to make physical examinations of pupils and report___---__ 5749 
seamen : 
Ciiticine efromMvessel 2H KBR PF HS Vi Ba eide. silty Ta pa yart seiyes heerlen 4471 
Search warrants tor’ desertingiseamen 2s sass a: ai ee eee See 4473 
SECLEUIN On OFF HArDOLInge CdeSeLtinge as Cal Cl = ees see en ee ee een erae 4472 
Seats for women employees, failure ter provid esses a. Sea a s es e 6555 
SGaQe (QMO AHayel senwllsye ae Clee AMAO OS = 4180 
seduction tc. ows niente ale oth fn fri hice a? pear oii rie 4339 
seed. cotton; sale at night under certain conditions_+__- 4-22 22-22-22 - = __- 4467 
shelter for employees at railroad division points, failure to provide___----_---__- 6557 
sheriff : 
CONMMIN Sep rISONeLaLOmI MDL OPCL aa Dat GIN CM jms ee ee tee aE ee em nECER Pp eeEN EE Se 4408 
TAMU NoMOLALteNnd ataxic Cro rem Ga Lt ye sees eee ree eee périiln? utisigs . 8016 
Selling property. Notelia blest One tax ake eee ne ene ee manera a tery pe EEE hE ge 8016 
shipping fruit or vegetables without complying with law__--_____-__-_-----_-- HOST 
shooting rifle across Currituck sound and waters of Dare county__--_---------- 4511 
SHkeaMAkey The, Thea ao CIE TURTON! ReaneNis xeyomNae St ee ea 4505 
slandersofeinn ocent 2woManeae— 22 = oe eee ee es SEED NE 3k EE 4230 
Sta Diese OULOIN S20 LS ce een were re ae eae E Se ene sete a ES 4244 
state institutions; directors, etc., interested in furnishing supplies_-_-_--_--__-__- 4390 
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CRIMES AND PUNISHMENTS—Continued. SECTION 
state lands, cutting timber on before obtaining grant-____~_------_=_____-+__-= 7582 
steam appliances interfering witht eS ee eee ae eee eee 4323 
stevedores : 

Acting JasesuUcIeWALhout 11CemSe sae os Se eee a foo gk ee eye re eee 2457 
falserioathepunishablevasipery iy a oe ee ee ea eee 2456 
stock certificates, forging and uttering forged certificates_____._________-_____- 4298 
' stone-horse or stone-mule allowed to run at large_________-____________-__---_- 4356 
Strays; Noucomplancepwithelaweas) CONSUL dys sense eee eee ees eee ee 3954 
Stranded propertyssfatlurel tot Cp OR fee =et alee ee ae ee ee ee 8095 
street railways: 
Failins TOLproyide vestibule fronts Lor Cais aes tere eee wanes eee oe 3541 
failure sto: provide fenders onncanss 2 t-te seers bok bya seesaw ens peers 3542 
officer or employee violating provisions of law relating to separation of races 
ONESTELCC EACH LO mee ee ere eee eee ete ee a fee “ah e onl elite tO B0 
operating cars) while sintomicated: tan 42s 24 = elles Bees fucdiee Rene 4420 
violation of requirement that passengers take certain seats on street cars__ 3537 
subornation,“of perjury 22 ee errs epee 4365 
subpcena of North Carolina dental society, failure to obey_____--_--_--__--_--_-- 6629 
Sunday: 
fishing with (Seine: or) Net jones eee pare Oleeeen cep Sab Segue We pees peenpa oe 1970 
huntingsorrfsoing armed Fone Sundays. Sais Tee Be eae eto 3956 
SULEVeYOr Ss Chains sine. UIMtCSTCG = et IE NE RY Oe gees Rp RPR egy ee 8075 
tampering wath) examinarlong == = tes Seeene ee nt peyeye MnP ein ans eu aeese 1 ys eee HG6DS 
tar_kilns, failing to cuand fires at. 2. 2) Meee ta ne Eee Dy Seen epeeh cepreatcie teers 4312 
taxation : 
delinquent taxpayers, failure of sheriff, ete., to publish list of ________------ 3942 
failure of seller of potable waters to file required statement_________--__--- 7060 
list taker failing- to administerstax listers atl ee re TASH EF 
misappropriation. of.-taxecAenemel TOM gr. ByOiae TREY eT Bil ereiree 7876 
refusal to answer questions or to make returns_________-____________--_~_- 7919 
tax list, allure stOLsuerend Cri sfO TS CC lO ees serra eee en RO Dee 4397 
teachers’ health certificates, violating law as to----_--_---_--_---.------_-+_--- 5660 
telegrams; unauthorized opening, reading or publishing__-____________________ 4499 
telegraph and telephone companies, injuring wires and other fixtures of_________ 4326 
telegraph message; failing to transmit and deliver promptly___________________ 4498 
telegraph messages si violating sprivacy ofp is ms a eee felis setae 4498 
telephone and telegraph companies, making unauthorized connections with_____ 4327 
telephone companies, felling trees on wires of________________________________ 4829 
telephones companies, site The Teun Oe wilt Del 1 CS eee een ne 4330 
telephone messages; wrongfully obtaining or divulging knowledge of___________ 4497 
temperance societies, injuring property of or disturbing meetings of____________ 4414 
tenant: 
harboring or employing delinquent tenant_______________________________- 4481 
neglecting .crop. 2. =p ae ee oe ee ree ee Balin Pee Tete Aaa 4481 
procuring advances from landlord and then abandoning crop____-___--____- 4480 
violating contract not to rent land from others: local___-__-_______________ 4482 
theatricals, etc., in prohibited area around state university____________________ 5803 
timber : 
alteration. of fim ber mia rkce = ere eye ice ee ie creeper nee yee menneress yaee Mere eceneTeNe NE 3992 
cutting, felling or removine another’seilocal a: seme es lsupet len oeeepl eee 4307 
GULEINS,, INjULINS Or removing an OLN er sae see el eeeee pevee oe eseey yee eeen EE Eee 4306 
cutting on watershed without disposing of boughs and débris_______________ 4502 
fraudulent. usernot; timib or jamais kestes Bs see Si peeyee sivas bevereh  ceeme ye iphone ere 3990 
larcen yg Of nea eme mann non teers. esas fpeevel ter ey ee bettas. ot pienet 3991 
unlawiul possession of marked logs= === === = sem pee egress  erele ree 3993 
LOD ACCOM OMS C Sem tude 11 Oe (freee oa ae ee si eben eet on ltete 4044 
tobacco warehouse charges; violating law: as to-2Js_ i232 2so202 i eta 5126 
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CRIMES AND PUNISHMENTS—Oontinued. SECTION 
follets not intended for Sex<or color, intruding On= = sssee a2. Lest ee ee 6560 
tompSstones, removing Onydefacin chats. se eb a et 432 
COWNROLGINATICES: “VA Ola UL OTN Ciena ee een ae nN Ne 4174 
trademarks: ‘ 

alteration’ of timpermarikd.er 20) es Memoir eb bee se eal 3992 
counterfeiting or forging private marks, trademarks, ete._-____-___.-______ 38982 
defacing beverage trademarks or labels; disposition of fine-_.____-____ 3996, 3997 
fraudulent use of timber trademark___~_____-.--.---- Be ie Et ae 3990 
MSD PANG UNS PSACK SPL Oy £0 GERONTOL 3984 
Selling ‘goods with counterfeit marksvor Jabelss22—- = 39838 
UMawiul! POSSeSSioMm OLamMarked logs ae es ee eee ee ee et 3993 
CPAIT TODD OT Ys ek ee ee ee NE RS iy Sri BRE et on Beek Pere Ee sa 4266, 4267 
accemp ted! Wir alma r Op Cr yj Se ee pee ec eres a ee te 4267 
LrAINed Nurses, VIOLAWONMOLATTIGle ease TO ae ee eee een he ee Se 6738, 6740 
tramp. See under Vagrant. 
arrest by persons other than officers______________ po rere Eee HE get oad os Dp 4464 
Gennedand™ Puy iS Ce ees ee ee a a ee ne eee el oe es i 4461 
does not apply to women, minors under 14, or to blind persons__________ 4461 
MANClOUS MINJULY Dymo PETLSON alLepLO EL’ y— ee ee ee ee ee 4463, 
trespassing» and carryines dangerous swear pose =) fees oe eee 4462 
HLT CSO EUS SP ree te a ES a es cs See ee ae ee ee oe 4500-483 
HSHINSASELUTCLULCS MCECSP ASS ROL meets aeneey es Seoithe ere Oh ee ef 1973 
landsVotwerantee under, Wie. bel, wet el aoe ts ee ogee eee oe te 1964 
trespass tosland™ and *ti x Gumeseta = Weeuee sa ae Bh Sek oat SNe Ee 4300-4330 
DELI SES Serra UT ee Fe TE a PE ne A ett ks ee Ee 4318 
burning or otherwise destroying field crops of another_______-____--__-__- 43138 
dams and water channels of mills and factories, injuries to__.__.___-__-____ 4315 
elecinic-appliancessypintertenim a twit eee ee a ee et 4323 
electric power companies: : 
felling trees Ons wilCSu Ores soene. oes. a ano eee ot Ae 4329 
INJULINGEM bres and Oth ernpLropertyn Olle ls 22) Se es fe See 4328 
InjULINS wiress ands other Mixtures hOlseeas =! at | See ee 4326 
enzinestand | poLllers® Camp erin 2 awl wee see ee es es 4325 
foreible entry and detaineric = eee ee eee ek ee Se ee oe 4300 
SAS ADDUANCeS el LCLLGLLM Sy Will t= ae bee ye ee te Sen Baye ees Vie ata 4323 
gas companies, injuring fixtures and other property of_._.___-___-_-_--__----- 4324 
Sravese CISturbin Ge ween. sot) ts aa ine ee Ae ee ee te 4322 
CLAVEVALG Se COLL CTL). Vy Giles eee ee ee ee ee pana ee ee 4321 
InjULInNes houses wchunchessrlenGess and myialid eee ee ee ee 4317 
landmarkseeremovingaral terin SOMO CLAGlh (ae aes a eee ee 4319 
IMA GLOUSMINY UL VA COMILC A MED) LODE yb Ve se ee eet Om er ee eee 4301 
monuments and tombstones, removing or OCG acai wie hs 4320 
public buildings, disorderly conduct in and injuries to____________________ 4308 
public monuments and memorials, injuring or committing nuisance around 43803 
PUpLICHWwaLeES ACLeChIN SeaniIGlal sisland Saget Cael oe ee ee 4304 


removing dog-tongue, whortleberries, ete, from land of another: local____ 4814 
setting fire to brush, grass or other material without properly guarding____ 4812 


Setting fire to grassfand brushvlands andswoodlands3s22225 =e 43809 
setting fire to woodlands and grass lands with campfires_________-________ 4311 
setting fire to woods and fields willfully or negligently: local_______________ 4310 
StCAMPADDHanN Ces me LN CELL CTS Wil Lilo eo mies Ser ee ei antes ee SOE SS 4323 
taking unlawful possession of another’s house__-_--___-____________ LAAT 4316 
tar, kilns and. charcoal’ pits, failing to guard firesgateo. 22 eats. bee 4312 


telephone and telegraph companies, injuring wires and other fixtures of__ 4526 
telephone and telegraph companies, making unauthorized connection with 


WAP CORO [kee ee eee fel See ee ge erie oesie  ¥ Ape owen be sed 4327 
telephone companies, felling trees on wires of__-_____-_____.___-_____i__- 4329 
telephone companies, interfering with lines of__-_._-___..-.--_-..--______ 4332 
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trespass to land and fixtures: SECTION 

timber; cutting, felling or removing another’s: local___----_--_------_-_-- 4307 

timber: cutting; injuring -or -removing another’s2_ 4.27 _ eee 4306 

timber: purchasing unlawfully removed: localos2=-=-=-_- == = ee 4308 

trespass.on land -after=beine-forbiddens:s=2==25202: Se 20 See 305 

tréspass' on public, (landsl eels eet eee ey Os 20 eee 4302 

trespass upon public’ crounds in’ Raleigh ss see ee See ee 7045 
trespass to personal property: 

agricultural fairs; injuring or unlawfully taking away exhibits___________-_ 4335 

boats*and™applancés: for sete removing es ae ee eee ee tatah 

livestock ; injuring livestock not enclosed by lawful fence___-_--_--__-___- 433 

personaleproperty, Malicious =injUry] t0ee eee eee 331 

railroad companies; malicious removal of packing from rolling stock __--_-~- 4332 
turpentine/“selling adulterated=22 = = ee ee en eee 5089 
turnpike companies failing to maintain bridges which they make necessary___-_- 3797 
uninhabited= house #2svs-s2 oes) ee ee ee eee eee 4317 
usury ; usurious loans on household and kitchen furniture____--________________ 4509 

by credit Union SU es: 30 wed Ao OO BIO GRE. TD REIE: OF NAA 5221 
vagrant. See hereunder T'ramp. 
vagrants ¢~ defined ~22222s=2-5222 2 SU ee See) a Ae eee 4459 
wallss injury <to-2e ee Se a Sytem 4317 
warehouse receipts: 

failure to state in warehouse receipt the interest of warehouseman_________ 4093 

issuing fraudulent duplicates of warehouse receipts___-__--_-_-_---_--__-__--_ 4092 

issuing warehouse receipt for goods not stored__.-__-______~_-_--________ 4090 

issuing warehouse receipt with false statement_______________-___________- 4091 

storing encumbered goods and negotiating receipt_______________-__________ 4095 

warehouseman delivering goods without obtaining outstanding negotiable 

receipt Ssviwe ts: aie abe ee _ Ses Ueto) ee eee 4094 
warehouse, setting fire-Tossssi22sscceeeneseas= 4 FSU ST eee 4242 
watershed ; cutting timber on without disposing of boughs and débris___________ 4502 
water supplies. See Public Health. 

Injurye-torsupply-ofestaterinstitution22e sesso ee eee ae eee 7526 
weapons; violationiofearticlesas-toscertain====5=- === ae ne ee 5112 
weights and measures, violations of article-__-________________-___________ 8060, 8071 
wheat threshers=fallingitov make sr ep Or tse re ee ee eee ee 5102 
whortleberries, removing from land of another: local_-____-__________________ 4314 
wills: 

forgeryrofn= sets fakes eee ere SEE Serene tan Ne Seen ee See 4295 

larceny, concealmentrorrdestruction™ ote sae e ae ee 4256 
witness : 

before corporation commission refusing to answer, etc._______________-______ 1091 

before legislative committee, failing to attend as____________--___________ 4381 

INTIMIdAtInNge4 OLMIN ERLE LIN Lt writers eee eee eee Re SRC 4380 

refusing to appear or testify in lynching investigation____________________ 4377 

subpcenaed by county board of education failing to testify____.____________ 5419 
wrecks: 

COMMISSIONELEViOlAM NSS Chap LET sO Teese ae ee eee ee eee 8098 

INteErLerin Ss Swati, COMUTLSSTON C1 eenene eee ae ee 8099 

violation: of Chapter le sas Se ee ae Seale eee Yr Aen eae eee 8097 

CRIMINAL PROCEDURE. 
accused seentitledsto-counse Eee sees ae eee ee 4515 
appeal: 

bail*pending appealsieein’ BEARER So Lee Se Ay SPE OY oe 4653 

by: defendanteto;supremexcourt=Sse.+224=s5e=s =< --- eee 50 Be 4650 

by defendant without security for costs, when___-___________________ 4651, 4652 

appeal granted; bail for appearance when________--______________ 4652 
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appeal: SECTION 
defendant ;-appealatousupreme, Court DY eerste sees o enon ne eee see 4650 
defendant; appeal without security for costs, when_-----_---------------- 4651 
from death sentence except for rape; accused not taken to penitentiary____ 4659 
in case fof deserting: seamen sske vase se snnaeres Je 42a eas See Ee 8 4474 
inteformaspauperis====2"= 5% ~seh sees = Sear esate See oe a. 4651, 4652 
JUdomMentenoes VACACCHY DY see see ee ee ee ee ee See oe 4654 
judzmentsetor snes! COCKEECC Se ee eee ee ee Be ee ee 4655 
execution when judgment affirmed on appeal_---.-------------------- 4655 
Henronerea leesta terol deren alice ae eee = a ee een ee ee 4655 
Stay OLReXecuLlon sone ap DCH eee Seem aa nae ee eee ee Seen enn ne 4655 
JUdgINenesSUstA Cd Ona ppeal === ae =a ames mee eee een eee Sa 4663 
procedure upon receipt of certificate of supreme court--------------------- 4656 
SCACEBINA Vea DDCAL RW LLOT eres ete, Seer Ss Ae Se a Re ee ee 4649 
Stay oceexecution=pending sap pen | sare sas nee ee nee ene ee anne 4654 
WACK Ta WalsO trapped eDeLOre COCK CLIN Seen ater re ee ee ee 4654 
appeal from justice: 
justice to return papers and findings to superior court-_--__-__-__-__-____ 4648 
{ADE SU MG CED YON gO a i pS ry yal i ap a 4647 
arrest : 
breaking and entering house by any one to prevent felony___-_-_-__---__--_- 4545 
breaking and entering house by officer to make arrest, when__----__----_-- 4546 
DYBOIDCEIs WACLLOU LAW ALT Gli Uae Vy LL Cord eee eee rte ot ee ee ete ees Sere eee 4544 
PRUE ULCACONOL DCACGIDY DCL SOUS. LOCC L Gate arte eset ee oa ie a ee 4542 
LOPSTCLOn ys WilTHOULE Wala UmDys DEESOTMe DRCSCM beers mens e ear meme te ree eee ees, 4543 
OLMULATUDS wD VAOLICE Ss CAT Olt COTA center een mee eae te eee = a eee en ere ote 4464 
CLS OL Sars CLINT O11 CCL On Sk S15 Lope LET Ue 101s cs Ge oe re Se Te ene 4547 
Walrad Ce COr se 1 Otm IC COSSE Ts Vrms WL G Ieee esteem cone a ores ete eet re te are eee 4542-4544 
WAGE OU Can Wyeetl 00 ba) Vane O LCS i OVE LCL CS exces ee erate eer ee 6131 
without warrant by persons present at breach of peace______---___--__---_- 4542 
WITHOUUEALCAT bE LOrE rel Ol yal Vas POLS Ole) GCS Cil caer eee eee eee ee ee 4543 
WiItHOUCE WALLA Gem DLOCCOULCMONGALT CS bem teers ae ee ae ee ee ee ene eee 4548 
bail: 
LLL Vv, Ch va Vy, 1 C1 ee ee ee cee ee Re a ce eer ee re 4577, 4578 
continuance granted by justice; defendant allowed bail_-__-_-----__-_____- 4581 
HILCC EWA LIIECLEL KaO COUT Um Van OL CCT CEU LID reer es eae ae ne eee 4576 
forfeited : 
bail may surrender principal before execution-_______________________ 4594 
new bail given upon surrender; liability of sheriff-_._._____________ 4595 
Ibefores Justice OL; tne. DCR Ces ees mera ee ee ee EE 4591 
by accused under peace bond failing to keep peace___________________ 4582 
Ceemed a LOLTCILCC may Cl tes seem etme eres ae me ee ene eee Mme e RE ss Saale 4583 
CeTeNnSes TOPE ALO. e Lhe seem ee a ce ae eee ane RE SO ee a 4596 
UCR WEY SREINTE Tee otKal ell GAN ae ee 4588 
judgment nisi in justice’s court; how rendered___________________ 4591, 4593 
fines whienerend cred “sencOnce mel Gam te = eae meee ee ee eee 4592, 45938 
NOUCesOLejUdSINeENt, MISisDeLORemeX CCU ClO Time eee amen een nen 4585 
NOLICE MUSE CONTA Ll avila [een nee ne mn gene EN EON pane! s 4586 
SELV ICE PO Le NOULCC. © ns tere een rene eMC Wem OP eg ee a 4587 
Temission. OL. LOrLel Cede La 1] eee ete ems ween ene errr eee Pee cme ie 4588 
OA: RARUNGRNOKAT Joe FORM! 1h) Ns ee ee ett a 4589 
county treasurer remits money if paid over to him___-_-__________ 4590 
SOM COPS DLOSCCULES = LO) COLLCCUL ON =m eee ee eae nee enema Serene ese es eee 4584 
LOT EOUGUT CO cr ce ae ec ee eR ae ee 4582-4596 
JUStICeReTanting DallCeLtll Com Ole Wiel Tien tem LC eee me nee gees oer re ee 4578 
MNCS HAG NOVA WARM NS) EMU KOT Taye OLTNT Ty Sees ee 4575 
officers authorized to take before imprisonment-_____-.____________________ 4574. 
peace bond; accused under peace bond failing to keep peace_______________ 4582 
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bail: SECTION 
pending,.appeal_...—. ee ee sori 6) feprecs Taek seen 4653 
preliminary examination; allowed when offense charged not punishable with 
deathivilived wit nape boter Deatioen vores fob iene anita aah. Weer oo 4577 
sheriff may take bail of prisoner -in-.custodyJlLiuLe_ ull i222e_ 2h _ eet 4580 
sheriff*may take but-not» become jeseese a AIS EE AOE 4579, 4580 
sheriti or -cdeputyamayttakerbanl=-wihen =e ees See eee 4579 
Solicitor prosecutes’ forfeited recopnizancess 2 2. eae eee ee ee 4584 
who may take -atter deLrendamtacom ml Cue c= ee eee 4575, 4580 
who may take before defendant committed__-_-_____________________ 4574, 4579 
DULL Of Particulars Ses te ca cree eee eee a Ree RE Nee eres eee Sie DN ree 4613 


bonds. See Bonds. 
challenges. See hereunder Trial in Superior Court. 
commitment to prison: 


COUDTY 7 Jail), COMMIT EM EE CO eter Se ea eee ee pe eee ee 4598 
Lor felony Speedy. LLia Ors CIS ChAT tO 1) eee ae 4521 
OPGer OL COMMILIM ENT COTES TIT Geena cee ne aera ene cee 4597 
WITHESSES: COMMMITTOO vs WOT ete a eens sea ae me 4599 
CONVICHION «SlOLENs PLO PIG ya eb Ul ET) CC a LOO Vv) Cs eee aa ae 4519 
costs. See Costs. 
counsel : 
Accused. ENTITLE VCO as ee re ee ai ee ee ee ee ee 4515 
Tees allowed when assigned! in eapital Casco ses eee ee ee 4516 
criminal action Cefhned 2 oa ake os er ne ee PORE, Se Be ieioe Be le ea lee Ga aaa et cee 395 
execution : 
deaths Dy. -ClectT OGUUION Sa ac ea oe ee en a ce ees as Se 4657 
death, by; hanging abolished=-2= == 2°35 ey sth: emer tats Anes. “tit Aeeeee DEPe REE SaUes gee 4657 
death sentence pronounced; prisoner taken to penitentiary________._-_--__- 4659 
exception; where appeal taken from death sentence except for rape_- 4659 
CISHOSItION. Of DOG Y 2 fe cee an ee eee ea penn Nee RRR OO ROR COON Saeed oe 4665 
TOVEINOT ARES: Cay LOT. WC I es cea eee ee eee a oy 4663 
JUCSMents fOrstNes Al EME sor a Peel l= eee ee ee eee 4655 
manner and, place. Of | EXCCULLOIS se eee eee eee ae ae re ia ln eo 4658. 
NOLICE OL ATEPTICVE, OT, MEW. Clie] ee ee eerie ere nerd cee 4662 
STAY OL EXECUTION, Ol) APD CALS ax cee cee ae ee a ee rar a 4654 
STAY C5” OW: UVC WUC TN ca ree eae ee wre rcs a oe a A Se ae 4662 
new trialeeranted= prisoner talsene LO, Pile Cen Ofte ile ee ee 4664 
OD. -APPEal Cerone 11 SIT Cre LO Toe an Coss oe eee reese ee ra 4655 
WAECeER OL AdeDUL Ye LO; CXCCULGs SEU LCL CC aa a aa eee ieee ee eee eae ee ee 4660 
CeLtincatey Of =x CCU LOM ell) Cle Wy li Um CCTs Keen ee eee ae ee a se 4661 
DELSONS CMa bs MUS Ce OL Mey, OC De SCE Cees ae meeeee eee eer a 4660 
false pretense; what necessary to prove on trial for false pretense_____________ 4277 
felony: 
arrest) without warrant. Diy). Olli COT sie Will CT) meee se erm eennis elect eee eeeecnnne ee en 4544 
ALresh WithOULRWALTAlL Dye DELSOM: DLCs ell Ua meme ete: sie mane nea ryt an agar sces aera 4543 
DLA DTS ANC em Fer ily Sl LO WS em Om [1 ey CY oe ee eae ee 4545 
OUICL EL WV LOU cr ore eee ee eae DE Ear OT 4549 
Speedy, trial Ore discharge om (com bMVeN ty Oi eee ee es ee 4521 
LUZ ECLV ES, LEOTIT JUST LC Oe eee ee ree na er 4549-4556 - 
SMCUSC MOE MOLL MOIS yf LOLI ATV GIL Ty ms CEU Cees eee re ee ees 4556 
LUSTEDVeSs CLO A nOL Memes babe ra PLCS LCC sms © sea =aene ene aise ane ae 4550 
TCCOLCs KEDE ANG COM VE SCH UE LOm 20 Ver OL eee mamas mw ee sine ee enie ane masa ne 4551 
CLUE YE OLS OO VOL INON ae ree we ae ae ee ee ee 4552 
SULTENUCLEd, ON OLGer cOl SOV. CLIO Ine oe meer es ree ee 4553 
fugitives from within state; governor’s power, etc._______-_____________-__ 4554 
fugitives from within state; reward for apprehension______________________ 4554 
OMLCErENtItLEda CO LE W.AT Cl, sayy 10 V1 SO ieee eee am ste a 4555 
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fugitives from justice: SECTION 
OULLA WI Va LOT f CLOT) Vee ete eee ee a ee 4549 
homicide; post-mortem examination directed, when and how_------_-_-~_______~- 4518 
aOprisonment.;; in countyad aulronly sa pUuovisOme= se ey peta ae 4517 
mdeterminatezsentence.. = Re? Haas RS ere 773 
PNGICUIICR tee re ee ee ee et SOE PEN TT ESATA e ee oe 4610-4625 
against township. board. of, road) SUpervViISOIS.4--44-] lee eee ee eee 3756 
bank notes; descriptioniini bill forslancenys of ss! ease 4 Pelee she 4619 
bi Oneparviculars: Sse oe ee ee ee ee Pere Oe eee haere * 4613 
conviction may be had for less degree or attempt----------------------_-- 4640 
counts that may be joined in indictment for larceny of horses and mules__ 4260 
defects>.which? do. not<vitiates 2-0 == 1" > aye ey eet ea 4625 
embezzlement; allegations in bills for eee ee Baas 4620 
finding and sentence in justice’s court pleaded in bar of subsequent indict- 
TOT Gage a ee ee ee a RU RETR Eee Aer pees Pan ey 463 
FOLEY goo a ee LE era ea A ne he Aa ea Ee Pa eg 4621 
for hazing; no indictment on self-incriminating testimony____---_---_----_- 4220 
former conviction alleged in bill for second offense___.__--_-_____ 5 ae 4617 
grand jury returns through foreman, etc., except in capital cases.-___-____~- 4611 
homicidesvessentialscofs bill forse te eae ee eee eae 4614 
informalityRtbuk not quashed forsaltecty evs se ntiedting =sean nase © 4623 
intent.tol defraud 22.22 eS ee elt Sart! Aen pal anys t “ARs ie ae 4621 
larceny.and-creceiving-——~—- -— Peer Fe hie ee Te eae ean i re 4621 
money.;description in bill for larceny /ot_-— see sees ee Paar ee Say 4619 
no indictment where case finally disposed of by justice of the peace___-_~- 4631 
ownership of property in common alleged; how 2-_-_--_______ 2 SaeeensEe 4618 
perjury. sftorm of bill for 2 a ey eenek ties Are eheasan 4615 
subornation— of -perjury,_—_—Saeeeiet ine yes nhl pa ee ieee 4616 
quashal; not quashed for certain disqualifications of grand juror___-____- 2339 
not quashed for grand juror’s failure to pay taxes or being party to suit 4624 
notequashed for untormality oo ee ee ee ara 4623 
Separate icounts:? consolidation SHe his Se Rae) eerie ea 4622 
Solicitor’s: Tees V2 _ 202 SO STE Se ear evra sien fy trek ri Weare are 4622 
substance only of judicial proceedings set forth__-_._-_--___---_----_____ 4612 
sufficient allegation in indictment for false pretense, what is_._.____________ 4277 
venue laid!_in,-presumed:.to. be. correctz2sts ie ehh sees Bes sa We bee 4606 
Walvers of, billvofaindictmen t222 2 ee es ae SS spie Sey A WARY 4610 
judgment— 
for fines: 
docketediteea see ee Fhe TEE a ae pein) Perey er opr er ternreien wali 4655 
CXCCUULOMIS © eats Sere ne Um ciee ne mE D et LOTR ORS eR me, BRP Peneney eee DRT tre RR NUR 4655 
lien: on defendant's nealiestateteeet. Boh sewparr ehh Sev meh ange 4655 
mdeterminate, sentence may. be) given=—-_— 2) Annem a tn Bale eae 7738 
not arrested because of certain disqualifications of grand juror__.-________ 2335 
pury...inicapitalscases! oath; form tues wate eel ovo oh Ieint. -feaggqe cick 3199 
JULY In criminalvactions not capitalsroaths formu brt alee eye 3199 
larceny; proof of larceny when indicted for embezzlement will not acquit of 
the, #feloniys eS ee eee a eine pabbeery 5 4 i 4277 
lynching. See hereunder Preliminary Haamination. 
misdemeanors: 
preliminary examination of accused not requireduves __-2_ be 4565 
statutesofilimitations for srt Sia bat aay ee eee pest fying 4512 
outlawry..forstelony~ Veo sserere SO a eee Retiteniisin tod rs 4549 
post-mortem, examination idirected,s whenv2ssetm Ss Sheen seana Ya ered 4518 
preiininaryeexaminationy Bees t=... $a eee eee eo amainormp,.4t 4557-4573 
accused : 
answers, reduced to. writing and ‘certified st rent ebisieeee -ieerite 4563 
discharged, kwheny 2iiwist 2Ay 16 LEDs alo ously. tonh art elon. 4566 
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preliminary examination— 


accused : SECTION 
examined 4-advVisedof, rights 219 hued b_ aol Legheute, sagt set tet _ aire 4561 
an examination of not required in misdemeanors__--------------- 4565 
held -to. -answelys Whe oases ecccccccn noc ow SO _ eee 4567 
MAy=WaAlVOsCX AMINA One oeceee ce ceee eee ee ee 4557 
right--to -counselzs22...2202t rie ee ne reat iden. Sontese_— 4560 
witnesses for examined; assistance of counsel_______--__-_---_--------- 4564 
eounsel,- right -of -accused «t0llc-sesacuuc a oso~ 8 cee eee 36 ee 4560 
duty ~of-examining magistrates” 14_oe ret Sel set er ae eae Sees 4559 
examinations and recognizances returned to superior court: 
penalty -for-failing. to-returns: 24. =- 225s Sees See ee ano ea 4573 
uséd<as-evidenc@slsscensesous Tt id 7 Seni pestia sAnnmaiesgtnys == 4572 
lynching: 
investigation=by-. solicitors .cs22555 sss oe oe Se ee ee 4570 
participants compellable to testify ; exoneration-_--_-__--__-_--------_- 4571 
person found probably guilty bound over to court-_------------------ 4570 
solicitors “powers: USsid ite. fia set. iid = b home a cn oisane eee 4570 
witnesses’ notiprivilepedse: = 219. seer. yee eeast eine wera! ' 4571 
witnesses recognized to appear at court! 2-222 - 2 seesee le bkie 4570 
misdemeanors; preliminary examination of accused not required__----__-_- 4565. 
procedure when justice has not final jurisdiction_-__-__-__-_-____-__-____-__- 4558 
prosecutor recognized-to.appear- at. court. 2-~—---—-— eee eee 4568 
testimony -reduced-to/writing=--%5_2pseesl et Je a eet: sana 4560 
waivervof! examinationil_2i tn aan, silent, cee areihor dearer tat ita 4557 
witnesses : 
defendant's: witnesses. examined.------+=-=--202 Ji) 5 pet see 4564 
exclusion and separation of witnesses___-_--_-_-_--------------_---_. 4562 
recognizedtotappearmatecourti ss iets eee eeeeue tees ieeeny 4568 
required to give security for appearance____---_--_-__---_-__-_--__--_ 4569 
- Sotnresentment «vache se cde cee eee eee eee Se oe ee arn ae 4607-4609 
names of witnesses indorsed on presentment___-.-------------_---_--____ 4608 
no+arrestsor) trial one presentmentss .- 22 a ee eee 4607 
subpeena.—for-witnesses-onwel_lte 2 asons Teint Sa sige. sosetedeyaes 4609 
process : 
date-of receipt -and service -indorsed %0nl2: 242 22) evesesse aes Seas 4514 
issuesand .returnsofi soos os eee TO a Ae it Se eee 4513 
restitution of! stolen *property#2_ 2322 2 Sie ee a eee 4519 
search! warrants) for deserting seamens=22------- ease ee ae ee ee eee 4473 
stolencproperty- returned torowner se ee ee 4519 
trial: 
before justice of the peace. See Courts, Justices. 
before justice: ofthe! peacess2 2s eee rk Shae ie ei aieatab 4626-4631 
appeal; justice to return papers and findings to superior court__-__-_-_- 4648 
appeal; trial ide noyorinisuperioracourt= seat) ote. eee eee eee 4647 
commitment) after. judgment;? contents 2! l203 Yur Sia ise tenis 4629 
finding and sentence: 
parties. entitled toicopysof2—- = =. aa ee 4630 
pleaded in bar of subsequent indictment_________________________ 4630 
in. cases*of. final jurisdiction2 2232222222 eee 4626 
jury.ctrialjit demanded tees# = she -basnnan Wel aarieniine ea erate eee 4627 
verdict entered on docket and judgment accordingly_______________ 4628 
what. submittedxto jury222te 2 nl ot ee 4628 
return of cases made to superior court----..-__--_-___-________ 4631 
tridivine superior .courtsie 24 Sena oo ee an ene _wiogt 46324646 
assault; conviction of when included in charge____________-____________-_- 4639 
attempt; conviction. may) be had! for Aeeletitis «ft Lesher seers 4640 


burglary in first degree charged, verdict for second degree may be rendered 4641 
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trial in superior court— 


challenges: SECTION 
peremptory. challenges: Dbysthe states.2* 225 222s see ee ee 4634 
peremptory challenges of jurors by defendant_-----_------_------_-____ 4633 
Louspecial jvenirersamerasito tales jurors. — noose a ee oe ee 4635 
CONVICTLIONSLOLSABIESS1 CGlTCOOLAALCOID tee ae eee ee ee ee ee 4640 
convictionsoteassault whensincluded ini charge@ns= ase en ee 4639 
defendant : 
FUStICAGLON ANCL ELEN SCs COe LLL Cl exer es eee eee cee er erm ne Ee 4638 
TOC Ae FU Ny pgp oe a pare, pare oprah io sem phe per acpalae to gasp sp stein a ae 4644 
peremptory challenzves sallowed sees ss mee eee ee ee ees 4633 
DLISONSUMITOLM eM OtsLOmDGs LLCs lime ese eeane ee mnnanee es aes ese e ene 4646 
standing mute;7 plea “not: guilty?-entered=as2s 2 ae ees 4632 
demurrer to evidence______-___________- BRANT Rl Sy OtpaRg. Ths ort or arty 4643 
jurors; peremptory challenges of by defendant______-__-__--_--_---------- 4633 
Libelssyustificationsassdetense. tO. 2. eer Hew eee 463 
murder; verdict for in first, or second degree_._____=_ ===) 2 4642 
TO Weg 11 8 ig eens ae pe eect Spo es et 2 i eS 4644 
nol. pros. after two terms; when capias and subpoenas to issue______-____-_ 4645 
Se Se ee ee a ene a ee a ee ee a ee 4643 
MOPLONEtOMSUSTAINeM ONE ADD EA lem Cli CCu see ae aes eae ee eee 4643 
(OAAAY Tae TOMY Gin GMM AS Ne sae WN Oe Re RSs ee eee es ee 4521 
HEISONMUM LOLM eee elena Gen O Gee Omb Citi CCl elle meena eae eee 4646 
prosecution; peremptory challenges’ by statelo2----- see ee ee 4634 
rapes exclusionvol bystanders’ ate trials foreae es oe ee ee ee ee 4636 
term" expiring’ during’ trial’ extendediss2_222 t2eo_ff Fea) fe eros _ 4637 
verdict=-for-—-burglany-S-ss222 54 ssccenesn ou ULE Sil 2 egos Fe rere iF 4641 
verdict, for.murder._._. Sv1e? sitpn oietnies eat satin sel tan Tryjietae, mf 4642 
venue: 
assault in one county and death in another________-____-_______---------_ 4602 
assaulting tbisestatesangsaeativein al Ovens == a eee ee eee 4603 
assault; person in this state injuring one in another______________--_-_-_- 4604 
crime committed on water dividing counties______-_________--___---------- 4601 
death in this state; immaterial as to where assault committed______-_______ 4605 
improper venue met by plea in abatement; procedure_____________________- 4606 
in county where death occurs; immaterial where assault committed______- 4605 
VIVCH Ll eee = Serene een creer ewe BF SPENCE eo eee eka ee 4600 
person in this state injuring one in another______-___________-___--------- 4604 
plea in abatement as to; case removed if sustained___-__-___________----- 4606 
plcasingabavementsas) tov wens NObESUSUAIN CO === === ere ae ere een eee 4606 
presumed correct as laid in indictment until plea in abatement filed__._____- 4606 
Warlants@ee «soe sa ees Lee See Se ee en eee 4522-4528 
complainant examined on oath before issue_--_---________L Le 4523 
CX SOU ECC Vy LCT ga ce ee a ee ge eS 4525 
INGdOnseds and eseryedelneAan tM s COUN LE yep LO Were ee ee ee 4526 
magistrate indorsing notiliablel totactions =i 2 abi Awe ee 4527 
Wiliam blaeS WRN. SAO, CREINCC] 1 4623 
ESSEC COU LEU US gic can ee aes ces ae ie ce ee se ee 4524 
peace warrants 2.2 =- =e 2 _ SORE EE Se) AVE) AONE 4531-4541 
appen Wbyaderend alitets Olle DLOCCCU LN Same meee fee ee ee ee 4539 
DreachmOLrepes Cerise DLESCD CGnO a COUT t= aaa ame ae eee ee aE 4540 
defendant discharged if complainant does not appear_________________ 4536 
Cefendanteimprison ed jae w Ll Cla ae eee ee ere nen eee ee ee 4537 
how discharged from imprisonment____---~_- iL) oe ee ee 4538 
Geftendantweina Var aDDCa ln = = Seen Ia CAME ys en 4539 
defendanterecoeni Zed eLOn hk CCD MLL CD CE. CC mene aeatn nnn ne enn ener eee 4535 
failure to, give: recognizance;. oe. 0. eee Gases eee by 4537 
Newer ecOeMIZAl COe May De ELC OULU (meee wees see eee 4536 
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warrants— 
peace warrants— 


defendant recognized to keep the peace: SECTION 
recognizance returned’ to superior’ court___+-----uL bes sue__------- 4541 
directed"-to ~whomers=2070L_ @2u OF 62 St0NR SUS ise oF 2 = 4534 
issued by wiHomsandetor what purpOoseo2 ees ee see seeds eee 4531 
TSSULCCs 2 LO Weert ane ee ee ee eee ee a ne ee See. Sn ek 4533 
obtained upontcomplainteandsexaminationee. === ee 4532 
PLOCEECINES Toners Ele ee ere ee ee ee ee ae ee 4535-4539 
recomnizance; ofmdelend antae= see. eae = oe ee ee 4535, 4536 
recoenizanceireturned to -SUpEFION. COUT Wine a ee eee eee 4541 
returnable “pefrore™ whom ts see heirs eee ey ae > ee eee 4528 
PUNSoWwNErer ai 1SSU CMe Ys [Use CO Olre Te yO Tyee eee cat ee 4525 
runs where; if issued by supreme, superior or a criminal court-—__---------- 4525 
SCA LCN. WATT AGS ore xr A Ba nbn tivo’ = tans 4529, 4530 
contents---2-2s=-=se2==-JITIO) Donen 2 Je Gio lolivtey = satan 2 4530 
return cand=procedure:rON <==22=s=s5 28sssssesss225s2See=— 0b, wae 4530 
wien issued and) where’executed2 22236 Veta) OW) 7228 og ee 4529 
WHEN FEOVISSUGSSL ERIS Et Mt SE SE ee Seat Sn nae eae nee eee 4524 
WO PINAY PISS Ges Bae Sa Ae Tees ee RES EE Peete) eee Spee eee ee ee 4522 
witnesses. See hereunder Preliminary Examination; see Witnesses. 
before’ erand jury svoath form 2. nae eee ee eee 3199 
committed*to prison,” wihen= set ee eee ee eee eee ag nee eee 4599 
compelled to testify in offenses against election laws; pardon____--_--__--_- 4187 
in’-capital cases = oaths form 2-3 oe ee me ee ee eee 3199 
in..criminal action other_ than. capital; oath: form e238 a2 22) lee 3199 
in hazing trials; compellable to testify; exoneration__________________ suse 4220 
not privileged where prohibition law violated. __.__--__-_-___-_--..=_+___- 38406 
writs:7of-restitution=s2cssssscc 2 ISOs Th tes _UG8 Oils Shit tt Jieeagaee 4519 


CROATAN INDIANS. See Indians. 

CROATAN NORMAL SCHOOL. See Education. 

CROP PESTS. See Agriculture, Department of. 

CROPS. See Landlord and Tenant. 

CROSSING, RAILROAD. See Railroads. 

CRUELTY TO ANIMALS. See Crimes and Punishments. 


CULLOWHEE NORMAL AND INDUSTRIAL SCHOOL-_u2- 1-2 22 ee 5838-5842 
reports-torgovVernor st printin gees sass Sree = 8 ne ee ee 7306 


CURTESY, TENANT BY THE. See Married Women. 


CUSTODY OF CHILDREN. See Adoption of Minors, Child Welfare, Divorce and 
Alimony, Guardian and Ward, Habeas Corpus. 


DAMS. See Drainage, Mills. 

DAYS OF GRACE. See Negotiable Instruments. 

DEAD BODIES. See Cadavers for Medical Schools, Public Health. 

DEADLY WEAPONS. See Crimes and Punishments, Weapons. 

DEAF AND DUMB. See Education, North Carolina School for Deaf and Dumb, 
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DEATH BY WRONGFUL ACT. 


action for: SECTION 
dying declarations paiscible wee Soe inp sees 160 
MUSCLE DeLbDroUShignwikhineyeaT sere an enitesiinge = 160 
parties in. asordelmay settasfe fired? nvirewwiet of Oiritneatyn 160 
recovery. is not assets, but for_distributionete+ sees senims es TaW Pere __ 160 
(iimtipeterépoverahicgs: Wosite oe erence Hobietleinen 161 
felony.dees notiimergeinte mt anignnes eases Yo setinetiqws moge_ bacipie ___ 160 


DEBENTURE COMPANIES. 
TT CETTS CUR ASS Ck ee eer cs re ee ee ee re ee ee ee Sr a eee 7844 


DEBTOR AND CREDITOR. 
assignment for creditors. See Assignment for Creditors. 





creditor : 
barred of recovery against representative of principal debtor, barred of re- 
GOVeRy yagainstSuretyete we sine oea5 le Nites eT Dee Ae ee 438 
judgment creditor’s remedy against cotenant of undivided land___-__-_--~- 3217 
right to report from corporation on demandseehee® — S46. she Seite 1151 
insolvent debtors. See Jnsolvent Debtors. 
partition of land at instance of judgment creditor of cotenant_________-___--__~ 3217 
person aiding debtor to remove to defraud creditors, liable for debts__----_---- 1012 
sSalesvinebulk presumed araudulent.__ sewtheaanar saat ee (vetoes  Relowes 25 1018 
trustee for estate of debtor imprisoned for crime___-__-_~-2--+-=u---s------ 1626-1630 
DECLARATION. See Complaint. 
DECREE. See Orders and Decrees. 
DEEDS. See Conveyances. 
DEEDS OF TRUST. See Mortgages and Deeds of Trust. 
DEER. See Game Laws. 
DEFAULT, JUDGMENT BY. See Civil Procedure. 
DEFENDANT. See Civil Procedure, Criminal Procedure. 
DEFENSE BOND. See Bonds, Civil Procedure. 
DEFRAUDING. See False Pretense, Fraud, Fraudulent Conveyances. 
DEGREES OF KINSHIP. See Neat of Kin. 
DELINQUENT TAXPAYERS. See Tuazation. 
DELIVERY. See Carriers, Negotiable Instruments. 
DEMURRAGE. See Corporation Commission. 
DEMURRERS. See Civil Procedure, Courts, Justices. 
DENTAL SOCIETY. See North Carolina Dental Society. 
DENTISTRY. See North Carolina Dental Society. 
license fees: 
ANTES eee el eee ee Oe So ee a OO E. 6636, 6637 
, license canceled if not paid as provided; restored, how___--_-__--_-_-_- 6637 
certification of license at request of licensee_________--__- 6644, 6645 
examination eee fies ae eee Sener tsa hie Ae Ago Nee reur PAT: 6636 
OREN MM Coase “am Naren th ALOYAMNYey O” {ShreNeeet oe Tes 2 ws Se eRe eel _ 6645 
retired (practitioner resuming pPracuiceaa= eee ews Se) or ae 6637 
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DENTISTRY—Continued. SECTION 
HI@ONSG [AX woe ee a a ec ee ee Nee Re ee I ee Oe 7804 
license to practice: 

application, for..2..c2 sce Soto Ss See her ayo revert aaa Se 6631 
attempting to procure fraudulently; punishment____.--.------------------ 6638 
board. .ofi.examiners may refuse) hwhene fe) _ See FOL BE eee 6631 
cancellation 222 =e ee bee etuss seek A. nid niin eae need 6637 
certified upon application of licensee removing to another state; fee_------ 6644 
displayed in office; exhibited to dental examiners on request--------------- 6635 
examination: 
Boy 2 ete ae ee Oe ee ee Pee ee eee ete ye ee i a 6636 
LOC ULE weer ese Ses ea OI ee TY Be ee 6631 
SXESMP ESL TOM PUL Ys UC Ye sa a ee eae ee er Oe 6640 
falsely claiming or pretending to have, a misdemeanor______-_----------~- 6648 
granted WHEM Mang F WOW eee cee ee cee ee eee ee ee ee ee 6632 
licenses of other states recognized, etc._.___.--..---------------12------- 6643 
not to be denied on account of race, color or previous condition of servitude 6632 
obtained+through fraud; ete;"void®ab initios L220 = ea eee 6631 
practicing swithout,. forbidden22i2)2 10 OL Usontey Stet Se os ee 6647 
registration of license; fee for registration-__--__-_.-------__------------ 6634 
renewal. 2a-Leceuunins Josie tren huk a annniagd ta Deel iy (Occ 6637 
requisites!cfor mod_albe!_ etgicien Iurerials 97 Syste vk oii ty Behe user 6631 
revoked, when. and -how.;. proceedings s=- -22U Supe tees Se si Behe 6649 
specifications «for 1.222591 CG. 392. Dane bry! saris Sy Se ies SEE sale 6641 
temporary ,orelmited sli cen se ements ee -6633 
practices of identistrygidenned Sa oe = mn a ate en a eee ee 6639 
practice under corporate or fictitious name forbidden__----__-__-----__-__----_- 6642 
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secretary's compensations 22a 220 Sr le reer «eras eri re alii SaaTy 5339 (7) 

term of ofices under! amended act.) sents sees ee pee 5839 (8), (5), (8) 

vacancies filled, how, under amended. act-___ gale re ene is eee 5339 (4) 

Established - NiO wi st ee eee ER SOPRA eee le se ae See ge eee TS ay” the epeney re 5312-5336 

attorney. to. =prosecute. proceedings. =) ae ee ee ee eee 5318 
compensation of attorney; provisions iionttse es Selle? eee === 5319 

board.of viewers appointed. by. clerk Se) See ae er ae fever = LaF bY 
GO TMP Tet OT eee ee en BS ee es A eee 5334 
CU eS ee eee ee ne eS ERR RY FESR | Treen bpaveer es eens eee 5320 
expensel accounts jtowbe rképtirands filed# ssi: 22. tan sineh se Sewer enih = 5335 
expenses and compensation, provisions as to___~__-__ 121 ba 5319 
final report what It must. eontaine= ==) = eee Sp ne eee 5326-5329 
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established, how— 
board of viewers appointed by clerk— 


final report; what it must contain: SECTION 
BdjUCIGATLONRUDONe Nal ete DOL boas seam ee =a ee eee aS 5332 
anper WLrOmMe aug iGa LON ee eR 5333 
extensions Of. time. COP eta ee BI SE 5830 
Hled.. notice-ofihearing) TOL JOLT Rin HIM "OT IOP 5331 
onestowberarciydl -andsdraimazevencineers ss) s ewe eee TL 81 
COMPENSAblon JOtPenoineer yandwassista nse eas sete eee ee 53834 
DUCHIMITIA RCD ONG. see eee ne Oe re ee ee ee eS er 5320 
HTSte Dear ee NM ROGCe( 11) eetee see cots team Seer ag eee ee 5321 
LUPGvVerghearin cain Fpl OCCEGIN eee aes eee de Sem a ee 2 5323 
appealdrom::sbond,o0nn appeal s+ 23 whet Be Eerie date | 5324 
notice» ofsufurthenghearin dg i winWes tak Nou gin etree 2 5322 
regulationshasetosmemberss ofviboard tes 2. Soe eee Wee 5317 
removali+of.im em berate ere SR EL OT OT EE 5380 
classiiicntionzoLelands* 2ccordinoatosbenetitges a == eee a ee 5329 
classification remains as of the time district was established_______ 53870 (1) 
CONCEMTMA TON Otel antcd sar OCS CMM Gm 0 I-ae eee ee eee a ene ns 2 een Neen WEEP 5325 
QANTAS CSE OT ING BUM PE OVES LOUIS ict Olesen eee eee es meee nen ee eee ee 5328 
Barailnace; TECOnUMILOsDCEKCDL DysClebke OteCOUM ta a= aes eee ee 5336 
jurisdictions toyestablishsin clerk,of .superior,.court.- 2) ee ee 5312 
petition! filed swith,.glerk .of.superior COUP s— 24 <6 Sees ere Pe eet 5314 
bonds hledwandssummonssissued=" 25 2s ee ee ea a reese 5315 
dismissedidat) costy-ofs petitioners whens saree Bee urs 8 5321 
instituted. again.akierl SrxqIMonthss Loe BLO Es eta ee ee 5321 
publication.an-¢aserohunknownmrownerl SIU Lue Soave sent | ens ori ot 5316 
special wproceedings ‘govern>) proceeding uisel. Alaluess 8 wale dienes, jeelh 5313 
SUnVEeyeOLGered,Whens — 2 Nee ee ee ee es ee a ee ee 5326 
DALULG, Olee SUT CV giao ts ee ee ea ee ee a ek nearer 53827 
EASTON (Se tle wa Oo EN se TST ER EE ol aS ed ae dd13 
local drainage laws not affected by drainage district law_---__-___-____________ 5281 
maintenance of improvement; three years maintenance included in cost of im- 
TOTO VO TI CT fee a ee nse RSE eee EY SOR NS FEENEY, Cr eee as ee ee Sree ease fe Hoole 
penalty-for violating law*as tose ob 2 Ube ee ue eset Le ene2 ______ 5382 
FOMOV.aliot, OfiCenS 4s see Ss eee ak ed newanll Yn moaitieqaath — ___. 5380 
Subdistricts, provisions, as, to--=. =. ees el go 44 Sees 5373 
superintendent of construction appointed, how; bond_------------------------- 5340 


DRAWBRIDGES. See Navigation, Rivers and Creeks. 
DRUGGISTS. See Pharmacists. 

DRUGS. See Pharmacists, Pure Food and Drugs. 
DRUNKENNESS. See Crimes, Inebriates, Railroads. 
DUELLING. See Crimes and Punishments. 
DYNAMITE. See Crimes and Punishinents. 


IDAUSON OAV EIS) b JUN VAY. GM DA OP St dU ae Maye ONe MKC rot OIS KOON Dn ke Ce a 5863-5871 
purchasing committee. See State Institutions. 
| TEDOLUSELO TE OV CLIO LLIN C LIS a a ee merce, eyier mean Ne manne Semin urUD en ONMEUDE RM MENIINpMUnTe) aI rl 7306 
| 
| EDUCATION. 


adult illiterates, instruction of. See hereunder Schools for Illiterates. 
agricultural instruction : 


all-public schools required ‘to give- coursessso 265522 790 _ SON) areas 5563 
| schools in towns of over two thousand may be exempted; proviso______ 5564 
| county superintendents to report if courses are being taught__.______________ 5565 


12% 





INDEX 


BDUCATION— Continued. 


agricultural instruction: SECTION 
teachers must be qualified to teach these subjects___-_-----------------_-- 5562 
application of. chapter.---.--.._2.22) Seo) _ 1a ot FE San IO SE SS 5383 
arbor day: 
designated. .--- 2. eR iy Seen eee 5543 
Dublicyschools (to. .cbserve. oe ee eee ee 5543 
governor to make proclamation for observance__-_..-~--------------- 5544 
state superintendent to provide for observance-..—-__----------------- 5545 
attendance at school: 
compulsory attendance between 8 and 14 provided for________________5758-5762 
attendance officers; duties; reports; prosecutions________________ 5760, 5762 
parent or guardian required to keep child in school; exemptions_______ 5758 
penalty-for*failure*to'so* d0 ee ee ee eee 5761 
state board of education to make rules. and regulations; enforcement__ 5759 
penalty: on school Officials fortfailure to obey+_22L4eL___________=__ 5759 
compulsory attendance of blind. children= velesss <1 26 suebininges __ 5769-5774 
sheriffs to enforce law as.tosii2* = 8 see A Eee ee 5773 
superintendent of school for blind may have free transportation to en- 
foreey law a. asuse~ to teint soe ee SA pecans eee Ba ian Ee 5774 
compulsory, attendance, of deaf) children 22-22 ee ee ee ee eee 5765-5768 
compulsory attendance of indigent children-________-__-_____________ 57638, 5764 
CODSLLEULLOMET PLO VAS OLS cea es cee ern eee eee ce 55387 
OUGUELE TE COMMU Lea, SOMONE Ol THO ee es ee ee ee SSeS Se 5763, 5764 
children in orphanages permitted to attend public schools______----____-______ 5604 
county board of education to provide for expense in budget_______________ 5605 
expense-*borne how... =ss- eee nh UIE SEO OE Og. 5604 
tuition fees may be charged after six months constitutional provision__ 5606 
city school board selling bonds without proper notice___-__---_-___-____________ 4392 
city school fund; treasurer failing to make required report-___--______________ 5456 


college commission to regulate degrees. See Hducational Institutions. 
commercial schools: 


applicationyof¢articlemas tosses een te ee Ie eee 5780 
LICENSE PFS UIE CASE ISSUE ET yy Seas a ee ee eee ee oe 5775 
advertising gliteraturestos be, fled 222.420 = ee ee 5777 
blankssforsereportswan dsl Cen Sep aeres ee ee tame eg enmeee ope ea pte ee ge 5779 
conducting school without license a misdemeanor__.__--_--_---------- 5778 
GIspositionmo fel CONS ema xem eee eee ne Se a ee Se ee 5779 
report; to-be: filed scontentSio.2-2:-22t~7.—t tt ABA _einiedai 5776 
constitutional provisions 72552008 2 OO E TE SEY eee 5537, 5538 
attendance sateschoole. {202 2 ae a ee ee eee 5537 
general assembly’s duty to provide a public school system___-_-__--___-__-- 5537 
separation of races in public schools22222- -2= >= Stee ee a eee 5538 
county board of education: 

appeals to board from county school officers_____________-__-_-____------- 5420 
chairman’ administers .oaths, when. 34-2222. 20 eee ee 3196 
closing schools for nonattendance, authority as to________-__------------- 5540 
compensation? of members2s-2---_-__ Ses bh eae ae ee 3912 
corporate POWwers tie — 3c Berl es ee ee ane eee 5402 
county school budget submitted to state board of education____________-__- 5485 
fines. and penaltiesslists: ofefiledmwith= 222. = ese ee ee ee ee 5497 
failing TO\Dl@2 225 28 a ae ee Se 4398 
fiscal 48ch Oolugy Car eee a Ce ee i ea oe ee ee ee ee 5501 
INCOrDOrated.g ——* att ase ee. ae en ee ee eee en. eee ee ee 5402 
MeeHN SS jet Bae aS he ae See See oe ee Se ee ere 5410 
duties jatiprescribed .mectings.-.. ea | ee 5410 
July meeting with county superintendent and treasurer, business thereat 5411 
members .chosen,« howss-)==s-=s3s¢¢ed ee 2+ fou oot _ shyt ee 8 5402-5407 
county board of elections to provide for nominations_________________ 5405 
eligibility -foru niembership2veuuer Tf Jsoges_2t sigsbooleyine See 5409 
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EDUCATION—COontinued. 
county board of education— 


members chosen, how: SECTION 
LOCAL LV ALIAtiOnSied Se LOmIlUI DCIsee memes sone eno ae yet Se 5403 
nominations by county primaries; elections by general assembly__----- 5404 
VaGanClecsitign ONIN 8 tl ONS set ee ee ee Sk ee ce de 5407 
MCMPeRSMOUALIL Kew Nene: 8 eae eee ere ee he ee 5406 
powers: 
CONTEMP tay COR DUM kit One eee ce eee meet ae ee ged Senge OL EA ta Fe $d 5418 
county, Schools oficiales) tOuremove. apiece liCss ae = sce eee 5414 
high school of adjoining county, to permit pupils of own county to attend 5413 
School gCon tr 0 keene ee eee ed ee a, Sa oon ae teen RR eS Se 5412 
schoolhouses, to contract for building; regulations as to payment, ete... 5415 
School MrOpeLtvewLOpAcCUILen aN G NCISDOSCH Of sie = ase eee 5417 
condemnation proceedings when necessary; procedure___-__----_- 5417 
deeds to property purchased, regulations as to______-_._.__-__----- 5422 
deeds* COs pLOperpyesoldipexecnhedsn NOW =) seese toe ee 5423 
CUSPOSITLONG OLE DLOCCEC Sm CT SO] (les eeee ee ce eeeae ee ao 5423 
Shall gy ayeel ees eWay aistspu hee a 1S el ee ee ee ee ee 5418 
WAUBIKSSS Thudehoyeo ey aetna, “jouauissake | | es ee es 5419 
suits and actions: 
compellinssboard togadmit, excluded child 22222 ss 2 eee 5417 
LORDLESCLY.C mete SChOOlLs IM ONCYS 2 amt ee ee ee ae ee ee ee 5417 
HUrA I PLALICS ae UCy AS iLO ses ees eer ee eee ee Le Se 5618-5620 
secretary, county superintendent of public instruction is ex officio__________ 5488 
superior court may review action of board affecting character or right to 
RSS ER CUES cues See a eee eee A oe RR eA OR yk a 2 a 5421 
Lea chersmisalaALies a regulation Se ASmlOse eas ae 2s) ae eee 5494 
LrEASUT Cres ae as er ee ee ee ee ee ee Le 1891 
LEKKI) Chalenesihjcweeetar | wa et he ee ae Oe re ee Te eet, Se) Spey Owe 5408 


county farm-life schools— 
appropriations: 


ANNUALS DY MSA bea ee eee er Ne ee ae aE SEO Ae 5587 
limitation as to number of schools established in any one year___--_- 5587 
limitation as to number of schools in any one county__-__________- 5DS8T 

COUN TYRIMaA yea pDDLOpria Les tonsupDOLts: slimitaylOon 22e eee ee Ee 5588 

board of trustees: 

ANPOINtMEeN ts) termi wVaCAN CLES. Saat whe eee oe Det Ee ee SE ee 5568 

COEDOLALOMD OWL Se censor ws ne Ren ee oe a SEE 5586 

INCOLPOLAtedy 2s 4 as 2a eR OEE Sh ON ee ee ee ek i 5585 

Quali CanongandrOneaniZ7cmonn Ot OUR a= ea. =r me = eee eee 5569 

buildings Brequired ¢ <2 =e. 62 sia 8 toss i we eS 5571 
authority to accept school building already erected, but not located on 
PUT TT beste. Bee ek SE es a Re eg ee ae Siege Re peel ee = 5572 
location :ofsbuildimeg= =o Ss tee 2 eee ee A eae 5571 
plans to be approved by state superiittendent of public instruction____~_ 571 
control, and smanagement ost oe 3  aeepeh ee ee e  e 5568 
coéperation with agricultural departments in colleges____.__-_____-__---_-_- 5582 
COUN tye WONGS ISS UC LO ee ee eee ee ee Be 5574 

limitation 24.6. ev2 5 ak A ek eRe oe 2p ae IS Es 8 te, 5574 

DrOvVSIONS and eSpeciNcallOUSwas sLOMDON GSS sa teen eee eee D574 

township bond issues deducted from amount ‘tienen LORSCOUNY 22 — 5dT7 

COULSE: Obes CU ys SSS SHE eS Sot ee eR ey a i ry Deg se EEE net 2 5567 

highpschoolm@depantim en th — 2o _ ese eg te 5580 

shortecourses; forpadulise. FAs ies See ee Fa ee es 5583 

state board for vocational education approves___-________-__-_-__-_-_- 5567 

QUAD CT tyes ee eR cee eee ce pen ee eg 5571 

Droyided.s NO Wie sas Se ee Se ee ern te Saye ae Be eerie 5571 
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BEDUCATION—Continued. 
county farm-life schools— 





equipment : “SECTION 
subject to approval of state superintendent of public instruction_--___~ 5571 
esta DESHTIET.D ee ee ee a ee ee ee ee 5566 
COUNTYMCLECLLOME tOmES Ua DLS Lee tO TO Vals] O11 cena ee eee ene eee eer 5dT5 
township election to establish on failure of county ; provisions_-------- 5578 
PATI ACERS EEC UIT OC rete ee ea cee eee 5571 
high school department conducted in connection with-_-________--_------- 5580 
direction-andscontrol of high school” departments sess. = ee 5580 
provision for merger with existing high school at same place___----_~- 5580 
teachersrequirenien thee ee es Siri aire et A ee 5580 
TOCAELONM OLR SCH OG) Eee eee ee Pe tee I 5570 
contiguous townships may unite to secure location; election; bonds__-- 5577 
TOWNSHIP DONS = LOMSECUL em LOCA Ol =e een meee een eee ae eer 5576 
COWMSHIDMEleCtION = COP SCOUT Ce LOCH LTO ieee meena terre nee eaten nae nearer 5575 
whenmestablished sb yan CeOre ml OR Git OMIT SLT [0 = eee ee eee ee eee 5578 
THAIN ECT AT CO sera ne pret ree ree Mens PL Ree ee ee ee ee 5571 
Obj eCh te ace= ss ais tee eed = ses ee eee oe ee ee ee ee ee 5566, 5567 
students: 
admitted from other counties upon payment of tuition-________________ 5584 
residing in county admitted without charge for tuition-_-_______-________ 5584 
teachers: 
elected?" ow ae Se hh Te ae = Ae | Rae ee ee ee eee 5581 
Qualiications and -TreqUiITenren ts asa es eee eeeenen eee nee eee 5581 
township: DONCAISSUCS Bt Oe ee eer eee nee 5578 
assumed by county if county later establishes a county farm-life school 5579 
to- secure -location==s+= ===232=sS0 30 eee a Set eres 5576, 5577 
LT CASULCH Se CU EES sD ONC = COMP CIS atl Ome eee ener ee 5D85 
state: funds may. be-appropriated -t0— ee eee 5587 
county school budget— 
building fund: 
BBE WA REZ BC) 0) 8 GOO) 6 alle cla pap yc atu aaa fap, ge apn ay 5A96 
provisions’ for Sean Cele See ee P22 Be Rn BEE eae 5487, 5493 
special county tax may be increased beyond limit to provide__-__------ 5487 
children in orphanages attending public schools, to provide for expense of__ 5605 
CONTEMTS aver a err ee ee ne ee Ae Rie er eee er er 5485, 5486 
COUNTY “COM DNSSTON CES ist DT ELC Cael 0 memeenes eee at enn 5486 
incidental expense fund: 
basis-of *estimat Cos ee ee eee eee 5495 
Provisions” f Ore Ss ee a a ne ee ee 5487, 5493 
special county tax may be increased beyond limit to provide___-_______~_ 5487 
indigent) ‘childrents tor provid Gar tO ee een ee oe ee 5764 
preparation;-provisions*as*(0=- 2 en Se ees 5492 
required $~contents) i ses ee ee Be DEORE eae ee 5493 
schools*forvad ulti teratessstom provid Cat OT === === = aaa ean enn nee eee 5608 
state-board=-of education=submitted+t0k= ==. ee ee ee eee 5485 
teacherssSalaryarUlnd vO pr Ovid CoO Lee eae eee nee aeeennn ee enn nen ne nt nena ete een 5493 
basis-of+ estimate 22s Be ee SES te ee eS eee 5494 
county school fund. See hereunder Treasurer of County School Fund. 
apportionment; requirements necessary to receive________________________ 5490 
bonds for schoolhouses; expenses of elections for paid out of school fund__ 5680 
building fund: 
county=school- budgets-to=provides====—— ee ese ee eee eee 5493 
derived-from-what: -sources-4 442) eee SOS eT eee Lee 5AST 
specialeebartered -schoolisi"apportionment.. 22-24 5496 
claims for previous year not to be paid out of funds for current year_______ 5466 
fines-and™penalties> pald“tol-4 38s = alee eee OR ee Seen 7875 
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county school fund— 


fines, forfeitures, and penalties: SECTION 
county superintendent makes copies and files with county board of 
COUCA GON eee ae ae tan ee ee eee een ees 6 eee 5500 
MSUSmil edi athe COUNT yaDOard: OfeedUCatlON === ae seme ae ae 5497 
CRUE Ce tOr i lesa a eee ae eee eee eee ee aes 4398 
fines from parents, guardians, ete., of deaf children belong to-------------- 5768 
fines from violations of compulsory attendance law as to blind children paid 
(ROG: 5 2h) ale Aap et es A oy aa ti aa At cape tps caylee ooops at nd ede RRO ey eh 5772 
LISCAIRESCHOOI MY Ca) ere aera ste eee ee ee ee en ee re eee 5501 
incidental expense fund: 
appropriations from for books for indigent children-_--------------~__~_ 5737 
COUNTYMSCHOOl DUC SEESLO. DLO VIG Cs eat een = tame ee ee eee 5493 
GErL Veet LOM an ila Ga S OUT COSe ee ee es renee ee ee eee ee ere ee ea DAST 
Specialachartered. ischoolks@apporclonment ee eee a ee 5495 
UISCOREL OMENS Gant) ULE D OSCR seers eee ene ee See ee a 5495 
revenue from state lands designated as state forests_____-___-__--_-_--_--___- 6129 
special county school tax election expenses paid out of-----------------__~- 5510 
tax on building and loan associations for recording certificate of incorpora- 
TONED ELON SSE Or mee eee rene ne See ee eee ee eee ne ee Sono 5170 
teachers’ salary fund: 
basiguoiaestimateeton COUnLY: SCHOO DUC SCl=== =e n= een eee 5494 
COUMEYMSCHOO lm DUS CimtOe DI OV1G Cx ecemee teres eter eer sess eee ete 5493 
SpecialacharteredeschOol: Say POGULOU TCT seas erie eee eee 5493-5496 
(éachers@salariessresnlated = = sees eee eww ans een Seen eee oS 5494 
Lea CherawatlhoutecentinicalLesn Ot lor Despalde Out Ol===== === === === =e 5656 
county superintendent of public instruction: 
SLULEDYOLA yea ee ee ee ee Oe ee ee ee ee ee 5432, 5483 
DLUNIFEMLG Lend UbyeaASeLORCCDOLLS Olle ane tennant eee nefral 
COMPENSH bi CLs eee en ee ee ee eee ee eee ae re eee 3911 
county students at state college; to provide for examination of candidates__ 5820 
deatechidrenwauLysasstOelepOLUSE Ole = eee eres ee ene ee ee 5767 
deaf, dumb, and blind children, duty as to reports on-_-----_____-________ 5440 
CULL CS ee = ee ee ee Ree ee ee Se eee ee none 5434-5442 
CLEC EL O Tiere eet ete ee ee re ee ee ee eine ee ee ee ee eee 5424 
reported to state superintendent of public instruction_____-_____________ 5429 
fines, forfeitures, and penalties, to make copies and file with county board 
OL@ COUCH 1 ON. Cee arte Seer Peek e eerie eee as te snr in eerie SPER ee ee 5500 
fines, forfeitures, and penalties, to see that school fund is credited with____ 54387 
Tos aye Cranjell@nanarerove, Loyir EKO Or TaU Baye» CeXOAUU NYE YS ee 5480 
COCEW TION. 60} ers O18 BCE Spee ech a apt capt i tnt pal Palle ely sa gr eh eal a 5427 
OaLnSetonteachers sand = school officials administerss == — ess eee eee 5433 
OLLCORMEL OCACTON gO fee tak Fh oat ee be el she te pein aS RE ne ne tre 5424 
QUAL A CALGON Ser CO ULE Cl pemcrere ete ee a ee ee ee 5425 
LEM OVAleOle MOND CLLC LIT G11 COMO fC UL bl CS meee eee ee ee rn 54438 
county board of education’s power to remove does not bar right to try 
G1 LORIN COUT: oie eee ee er ee ee 5414 
reports : 
annual to state superintendent of public instruction; contents__________ 5442 
LORCOUNGYRUOATCs OLR eCC@UCALLON= a= a= =a nnn mae ner ene ee 5441 
copies to state superintendent of public instruction_______________ 5441 
number and value of schoolhouses, ete., to be reported____________ 5468 
Lesidesninacounty OL whichehesisasuperintendent=======s22==62 5.5") 2s as 5426 
Schoolscommittees™ distributes, blankstand= books" tosses se -- 5489 
schoolhouses approved by before payment made therefor__________________ 5415 
SCHOO STATISHICSSnd Uty ed SF LOS canna ane nee a a aan ee eee eee 5439 
Secretaryetorcounty board! of eduCcaIONdUTIESS see een eee eee 5438 
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county superintendent of public instruction: SECTION 
state and district associations of superintendents, to attend meetings of___- 54386 
expenses” allowed é Gx Cen blOn= <4 sks pee gee ee ee ee eee 5436 

SUSD GLSLOM EO fa UCSC HIST: Sn 10.0, Vote i eee as ae 5432 
TOEAGCMENS ta MEST O'S a CONN Ol Cyt a ce ee ee ae ee 5435 
teachers sala ryeny OU CHET Sia Si O10 Gece wee seinen oie eee ee a ee eee 5664 

OEY TORUS MIKAEL MUN aN KIS rexopay BEING e inilK(2%0 Ly I ae 5664 

teacher without certificate, forbidden to approve voucher of___------------ 5656 
teaching while public schools of county in session unlawful; exception_---- 5426 
COLT” OL; VOUIC Ca ee = ak eae re cae a 5424 
PLGA ICY = UY LNCS 5428 
Visits #SChOOlS OL. COUMLY = = eae ee oes ote at ee ee ee 5438 
degrees, right of educational institutions to confer restricted___________-_____-_ 5398 
college commission created to supervise; powers__--_--_--__-____--__- 5399-5401 


farm-life instruction in public high school. See hereunder Public High Schools. 

graded school districts. See hereunder School Districts. 

high schools. See hereunder County Farm-life Schools, Public High Schools, 
Special Township High School Taz, Township High Schools. 

high school subjects taught in any school employing more than one teacher; 





DIOVISLOUS® Sots 2 et Eee ec ae re ee 5518 
high school text-books: . 
WANG) TRACI THOIO! ING HO MA Ke ChE OMOEA iN ee Le ee as hi i 5730 
county board of education adopts on recommendation of county committee 
OD, S@l@CLIOU, Soke see es Se a eg ee ae eee gS tA 5724 
DLOVAISIONS WEL C11 On COUT EY CONTIN LU Ge es 5724 
county board of education may purchase books of student removing from 
county: “and” TeSell 2 22 5 ae a a a a cee ee ee 5732 
COUNLY COMMITEE LOR SELECT [DEO Vil (UCC ial 0 aera eee 5724 
CISINTEFESTER BPELSON SCO Ch silyl CG el ON) eee eer eae 5734 
local CEPOSITORIES LO a COMMIS SOx ier eb] Oy; Clases ees Diol 
state committee on high school text-books: 
APPOINLMENES KO Utes Pye a = So ee ese tL a ae tee ee ee 5726 
recommends books to be placed on state approved list_________________ 5726 
SNCS ales Hay ees aKG KETENE ROY ENG) ONRO\ OLS ee es ee ee en 5727 
state superintendent contracts with publishers for____-_-___________________- 5728 
DONG Of PO WOLISIETS yo COT CLL ELOTIG 0 feast) T) Clee oe eee 5729 
state superintendent may make rules to carry out provisions of article_____ 5733 
state superintendent to prepare list of approved-_-----___________________ 5723 
COUN LY VST COR De mr eect gt tO 1 se eee 5724 
publishers submit samples and prices to state superintendent__--___--_ 5725 
UNIt- LOL ADOPTION MIS COUN GY ea sess ea ee ee 5722 
home economics. See hereunder instruction in Agriculture, Manual i boniate 
and Economics. 
illiterates, instruction of adult. See hereunder Schools for Illiterates. 
indians. See hereunder Schools for Indians. ; 
iIndiventy CHUTE Ms GOTO VNC Ga Tee eee ere aeRO IP Yih Acheter une Sete! 5763, 5764 
instruction in agriculture, manual training, and home economics: 
LANG'S LOT eG CMOS UTA LOM py: Kop ti0 ea yo 1) seal ULL Le Cee 5560 
SCHOOL CheCipsmn ay We Cd VeM et OT O11 rs) Cl Ca yv OTe Kee eee 5559 
state superintendent to prepare courses and publish bulletins REAR AD i 0 Be = 5556 
DIUVIETINS SEOs We hues Chee vet tO TT OS eee 5557 
teachers of grades wherein these subjects are required to pass examina- 
TLOMSPRCUC ees oi. Sane ie eee Se eee ge ae ee ee ee 5561 
time given to subjects fixed by state superintendent of public instruction____ 5558 
instruction in temperance: 
ENLOTCEMENGOLRIAW tAS. CO x aa ee ae ae ee eg 5555 
EgOM AKG, yal seeyeQuU KONE) ES FO) KEDCO eee Be ee 5553 
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instruction in temperance: SECTION 
DOWs and ww Helis 01 VCD 5m eee ee eaten Lenn ener eeenen SNES SSUES ORE EE: 5552 
PICEA OLe I SUT UCL O eee eee ene ea eee. er ee 2 Se anenee. bec 5552 
IM UPD UD St) Pet eek, wk Sie ae 2 eerpty met ae tlie NL ae be ee readge gent = OA Uo sole nal ee 5552 
schools and institutions failing to comply with law lose state appropriations 5555 
CLaALNINn oe Ofte teCaACheLcs mt OL eee re ae ee IRN eee ME 2 5554 
no teacher licensed who has not passed satisfactory examination in 
SUD IOC reer ea ee a er ee I A 5554 
kindergartens : 
esta blishedisin= school ss eh 0 wre ee ee oer ee eee ee 5602 
CLECTLONS MLOMES EAD LISI aT Ov. 1S] ON Su 0 eee ee een ne 602 
teachersne qualitica HlonSagt OP a ee eek Sa RS 5603 
manual training. See hereunder Instruction in Agriculture, Manual Training, 
ete. 
MOVING VICCULCS- CeLCnlOreL Ural COMMMUN) fl Cees meet ees ne ete eeene ee eek es aes 5629-56382 
negro normal schools: 
accounts and) pilis; regulations as to payment of=s2—_ =) ee ee 5852 
beneticiariessexpected to. teacir-threeryearse sea sae a el Se 5851 
board of directors; appointment; powers; compensation__---__-__-__-_____ 5852 
special additional appropriation to Slater -school2-2=-=—=~ 2 Se ee 5854 
States poardmotseducationnanay= estaplictian ae. a aaeeee ee peaneee eee oe 5850 
superintendent. =election; dutiesi;>salaryo sso ee ee eee ee 58538, 5491 
physical examination of pupils: 
appropriations for examinations and dental treatment_________________--_- 5752 . 
county health officer to examine children reported defective_-__----_------- 7068 
EXPENSeyPLOVICedE LOLS ee eae eae enue Vee. seen MEME ease TDL, HTH2 
MACewAGRWNAteLI CSE OWs Ole = eee tren 5 ween Seen sepeeen! 2 5748 
objection by parent or guardian; pupil not compelled to submit__-------_-- 5750 
state board of health and state superintendent to make rules for___-__-_-- 5747 
teachers’ to) make® examinations’ and* records+2o_ soe seh 2ue~ 28 See eee 5748 
penalty for failure to make examination and transmit records_------- 5749 
record card transmitted to state board of health_-__--_-__---__-__--_-~- 5749 
duty of state board of health; reéxamination of child when serious 
defectsindicated) Met 22k 2 er Dee LE Ole ORM == 5750 
private schools under contract: 
amount paid per pupil not to exceed regular tuition rate____________-___-- 5615 
declaredaasn up licEschoo lear Cus Uinta OF leeti: ce meen nen een aenenen ee ener anenameeRn Ee 5616 
Dmitromramount tat may? De palds eee ee, oe SOR BI et BER Sry 5615 
minimum length of public school term to be designated__--_----_-_--_-__--- 5614 
school committee may make arrangements with 2-~22-—3102__ se es 5610 
teacher : 
county superintendent of public instruction’s authority over__________- 5613 
DAO NO Wats eee ee ck cree REC ahs | |S 5611 
TepOLrispasurequuiredcoL-publicsschooleteachers= ===) eee a eae eee 5612 
CORMAVETCCLtN Ca LO = Sees ae ee ee SO Seer Sew eeeene Meneses fs 5612 
{RU BUEROD OY Lid 8) yay ag Sek gh pace ag a ap ea peta gon af A 5610 
TULTIOMe Maye Der Charged ea GIL CS mesa eee eee ee eens EE ENEN SE 5617 


tuition may be charged for branches higher than specified for publie schools 5517 
public high schools— 
agricultural and domestic science departments— 


appropriations : 
Dyecounty <= limitations am Wale ce seeernenes TUE NAMIE 5592, 5601 
byastatessimitations==s ss ae see ee ee oA AA BOOM oan be 5599 
buildings and equipment required at schools maintained___-__-____-__ 5592 
equipment to be approved by state superintendent of public instruc- 
LiODR ES * SS See ee eee ee ee eee se ree ene ee 5592 
eoéperation with agricultural colleges and departments___-____________ 5598 
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agricultural and domestic science departments: SECTION 
county board of education designates schools in which such depart- 
MENTSHM aye bepmMainvainedeerestrichlONS= === = a= ee ee 5591 
faculty and schedule of work of schools maintained__----------------- 5594 
PLINGIpalsmauthorityenOl sLCSSCM Cs eee ee ee eee 5595 
qualifications7oteteacherc mses sees 1 eo eee eee ee ee ee 5590 
mayeabesmaintained sw hen tases Sa secre: Sere Age 5589 
PULPOsSe ANd ecourserOLestudy sess = a eee eee ree ee 5593 
quantityaand Jlocationvof Vand required. se. ae ee 5592 
students : 
FMR OVINL CEOYONA, JOC TKO THUNK ee ee ee eee 5597 
FLOM MOLLE TEA COUT ELES tap) 2 Vat] LO Teena ee eee ee ee 5597 
no. discrimination inicharges foraboard, €t@o2--- == ——— = ae 5597 


board of trustees; when agricultural and domestic Cepartments maintained 5590 
control and management when agricultural and domestic science depart- 


mentss maintained {ss P4sese. fae Se eke sete ee eee 5590 

SUPELVISLON; CAPDPLOPLLA LON ye LOT ee ee Se ae ee ee 5492 

rural libraries: 

APPFOPTIAtiOnS | 2 hn a ea ee ee 5491 
bycountyapoard (of educa tiOnsss 22 ee 5618 
bywstate boards of-educationte == 5 ee ee 5620 
for enlargement: 

byxcountyaboard.ot ed UGaLION sea ee ee ee 5624 
byustate. boards of, educa.tlonwweeees 3s eee eee eee 5624 
general appropriation by state board of education__--__-_----___--__- 5627 
expended, how; disposition of unexpended balance_-_-----------_ 5627 

book-cases furnished by county board of education__._-___________________ 5621 

booksi:ord ere Ciel O Wee a3 Se ean ee ee 5621 

enlargement of libraries, provision and appropriations for__-__.___--___-___ 5624 

establish ed gyal 0 Wig ad ee a ee 5618 
limitation on number that may be established biennially______________ 5618 

provision for establishing regardless of previous number established 5626 
DLOVISION Lormansecond sD raAryaa theme LeM yc osc cee mee eee eee 6518 

exchanseLoh libraries se CXPEMSe coe KCl Ail Oa 1 oe eee ne eae 5623 

incorporated towns with population over one thousand excluded___-__---~~- 5628 

Manarement yas Fe Sa a eo ee Ee. eet tt ee ee ee 5619 

rules and regulations for conducting established by state superintendent of 

publ ce sinstru Chl Onae sas seas tS eee ok ee 5622 

treasurers. dutiess) compensa ll One: seas ee ee Bel eee ae ee ee ee 5621 

school attendance officer, county superintendent of public welfare is chief______ DOLT 
school census— 

census taker: 
compensations 22 = 322. eae Sas Sib ee Sah nels ti Pee eee 57438 
blind, ‘children a dutyaias glO set aeese es ee 5771 
deatvehildrenwduty, as#l02=-- = eee ee ee 5767 
school, committeemd esion ates tem sa — see eee ee eee eee 5742 

county superintendent furnishes blanks for-_._.______--_-_---_-____-_____ 5741 

school committee furnishes annually to county superintendent_____________ 5740 
contentsi; te22451_t Asap erenoperreee ied. He eile OCIS et ee 5740 
COPY stOnteacher steach eret Om C COL C= ame eee a re 5744 
penaltyrtorfailurelto-complyss- sete eee eee eee ee eee ee 5745 
penaltys for ‘false, returns) a2) 2s eee ee hn ee ee 5746 
timegforgreturn’s. Baad £2 state. sree eet it od) eee ee ise ee 5741 

school committee: 

compensation stotatakin iSchool. Censuses ee ee ee eee 5462 

compensation mofamembers:s ns fees ee ee ee Bh 5462 
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school committee: SECTION 
contracts with, seachers, to keep coples, Of. == 4s. ee ee 5467 
deat, dumb; and blind children, duty as to reports, on—.-2_-_-____=.-_ 2 5440 
employment ands qismissa lt oteted chersssen = see eee 5661 
employing teacher without a certificate; appropriation withheld______-~- 5656 
no teacher employed except at regularly called meeting__-______---_-~- 5662 
regulations as to dismissals; teacher entitled to hearing______________ 5661 
MECULALONS Mea SCO MOIN I] O VIN el) (eee eae ae me re eee ee te ee 5662 
member ineligible to be elected teacher of any school_-------------------- 5663 
MEMVELSHIP READ OLN GN Chiyh eee wee ee ee ea ee 5457 
CCF play \Gdee Olst tenet eet ee a eee di SS ee i See ee 5459 
OEE MUA, AWaETOy CMAP NO = De ee eee 54638 
[Queskakersy =. eo) dieleqo) Jot eUaRN ye en SS ae ee a eee ee ee 5757 
CUAL CATLOT Si O fast UGKD Cis See eee ee ee ee Re 8 5461 
receiptsrand sexpendituress to keep) records Of22222—-) a 5467 
REVAlusetouschools PLODELEVAR UL OL VabOn UA kK C= == ae ee eee ee 5466 
ReEpPOLicOusschoolhouses and aschool provpeniye se = = eee ee 5468 
SCHOOLS TMMON EHC CLT CC eee ee ee ee ee ee ee 5668 
school property : 
leasing school grounds in municipalities for park purposes___-------___- 5465 
number and value of schoolhouses reported to county superintendent__ 5468 
DOWElS @AS— (Oss eee a ee en es eee eae Se 5464 
school supplies: 
LULU DOUG Vani Ome 1) ULL GILLES Cases eee eae eee eee ee oe ee eee ets eee es NE 5466 
| Suva aye? Mae Oca MTR MeN UeKeh FAWCEN TA OLS Re ee ne 4391 
SCHOOMLEL MELON Oe LCONGINMOU SE Gm bala Sell: aC bl Cel laser eee ee ee 5668 
SS braves | oyaraVels MAO Oh Heated Ae aay ee ee 4392 
teacher’s contract, limitation on period and amount of-_------------------ 5665 
LErM Se OleOll CORO LeIN GM) CLS. swe eee: nee on es oe Se eee ee ee ee 5458 
VA CRC Var Olle COMI L UCC meee eters Ee aie a Sa eh eee ts ee Omen seet oe 5460 
VW OMMGTI 2 TNS Vous SO TGV CG tO epee ee ae ee oe ee ee ae ere we eae, FEE 5539 


school districts: 
closing schools for nonattendance, county board of education’s authority 


ELS RL 0 pets ene eee ee pL aee Re eee ae aa ee en, WRN OE ee ON ee ree, we gee Te 5540 

CONSOMGALTONIE OL CUS G1 Cs asec ea ee erp ee ieee ete. 5473, 5474 

state public school fund administered to encourage_______________-____ 5489 

(HEM OO AY CE Gouhollsy qarrenaekeel saws 4 Se 5475 

Within GisCrenon Of COUNLVEDOALO LOLs CO [Calli Oss e seen aee eee ene 5AT3 

TOPTIVG Clam LO Wgieeete ee ts ae Mente See Oe ee eee kag. yk oe gl eee ON Bas, Stee Ao 5469 
boundaries of local tax districts changed at discretion of county board 

OLS COUCA GLO erent es ee ee ee en cree eee ee AMINE 47 A 

CILECE ONE TAX DA Vehe te = = eran ee net Sere ee ieee eee eee, eee DAT4 

HGRA. COM VONSAI KONG ae GWISIBOKERS. oe 5472 

Of POLHOns OL CONeUOUSE COUN EIES areola lO sae memes een TE 5471 

OLs POLTLONS ZO bec Oli] 2 OU SFO WVi10S 111) see 5470 

redistricted in discretion of county board of education_________________ 5473 

graded school districts: 

boards of Trustees. women ena y) (Sere roll re nee a eee nn memER NEES 5539 
boundaries made coterminous with city or town where situated entirely 

Wath. COLpOLALes Lin 1tS¥ = == a= ans ann enemy 4 5478 
enlarged to include territory contiguous to corporate limits of town; 

DE OVUSLOU Sree ee ee ee ee gan ok a a 5478 

ATLGOT PMOL 2 CCC cae ee ee ark tt 5479 


transfer of children from one county to school district in adjacent county__ 5476 
school extension work: : 

ASTICUICUTAL LEX CCIIS] OTM eee cre are eee rata eagle errs ae Sn 5582, 5598, 5631 

GOMESTIG. SCIENGes CX LENS Ola eat ee ene ener gene Se eeONE EPRI 5598 
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school extension work: SECTION 
farm=lifenextension gasses s2ea80 et A ME eee reee. See eee 5582, 5598 
healthinextensiont= Ww Or ks Saks Sees ee EE ge SEERA D SC aE earn ares te eee 5631 
NIOVIN ZA pLChuULes se cles a OLE ULrAl COMM UNIL les see aes an ae eee 5629-5632 
agricultural and health authorities to codperate______-___-_--_-------- 5631 
APPTOPLIa lions 23ers A ee OR ee IY SO ee 5632 
COMMUNITY DOS  tatOnSCCl Leet ae ee ee ee ee ee 5630 
expense bounemeh © Wise en ee Se en ee ee nena ne SORE mR TF eee 5629 

state superintendent provides upon application of county board of edu- 
CFE BIB.) 8 pale sr ee a, apg Pet gay ym py meyer fe’ seal al ie ie ily yey ee 5630 


schoolhouses. See hereunder School Property. 
approved by county superintendent of public instruction before payment 
BERLE RG ( e\eng cee etlegtee sete eh get pega coe Ny ake ft od 3 win wearing Non eles pS Ste tg te | PORTER ee 5415 
bonds for schoolhouses— 
in cities and towns: 


application ands constructions Of article yas COs sea a eee 5690 
AULMENWCATION OT = DO Seem ree ee eee 686 

UIC IVOTIELY 7 LOT SS UT Cee ee em renee renee eee erie Reson eae, REM RE Ons nee 5684 
denominations yand. LOPM Gs 2 = ee ee ee ee eee eee 5684 
election: on question; provisions for” election= 26) 2 2= ee eee 5688 
REGISUA LON LOR mOLCG UL OM s eet ee oe eee ee er ee 5689 

EpCerash OG UNOPEMY. [HONKIAAL COV H KETLEN VMAs N MK) Maser ee Le 5686 

ITICEROS teeter Se ee ae Ot 2 oe 5685 

TVET EUTRET EO Tp 0 CTT oe eat reer ee ee ees ee eee 5685 

Stl OO LBD ONC Sean ee tery ancien ee Pee een eae a ae ee ee 5685 

SHeEclale tax tonmeet. Ponds tall GOs ieee eee ee es ee 5687 

IM COUNLIES SLOWNSHIipSs eanGdeschool: distri cis === eae ee eee 5676-5683 
disposal of bonds; county board of education sells________________ 5682 
regulation as to sale and disposition of proceeds___-__-____--- 5682 
electionyordered sho wes are see Ae eee ee ee ee eee 5676 
conduct of election; ballots; expenses of election-_____________ 5680 

contents, ofsor dere or sa ee Beret etait te ee eee 5877 
DEtItionebyacounby ebOALdeoleed U CALL = sees ee een = eeeeeerenenanees 5676 

contents@ oly peti tions eae ae ee eee 5677 

petition for second election to increase bond issue__---------- 5679 

ISSUANCE FOLS DONG S22 re! = eeeee Sent eae te Oe = Aer eS ere eee 5681 

LiF oOneamMounitaec hate vane we 1SS UCC eee eee ee 5678 

special tax to meet bonds and interest____-___-____________-__ 5677, 5681 
collections liability .ot -omcersstoecollech ase === ee 5683 

OULU rr’ gE Ua Cee ec ae eee 5487, 5498, 5496 
built by contract with county board of education-_________-___.______ 5415, 5670 
approved and received by county superintendent before payment__5415, 5670 
ContRaAckse COT Der Ine witli ge ee meee ne te ee ee 5415, 5670 
costrdivnideds low i= ee = ta ee ee ee ee ee 5415, 567 
inspection of, appropriations from state literary fund for________-_-----_-- 5672 
loans from state literary fund to build, provisions as to______-__---___- 5671-5675 
nNumbepereported Moymsech Oo lmcOm mL CCCs ae ee ee ee er 5A68 
plans for, appropriation from state literary fund for_____-_______________ 5672 
Sanitary examina llonseOLeD UAC S Ssh 10 (01 Seen eee meen ee ee 7068 
SKEUM MOG EEd s BHM od 6 piepcnen peeled ely cae is A ay a gem ee tae ip ly ge tel Noe gig NL oS 4240 
SchCOlMmlOn th "Cetin Cee ees a eee wa eer en ee 5668 

school privies: f 

COUMLYMUCALOLOL COUCAHONELO DLOVId ee DLO ily LCS ae ee eee ee 5753 
LATUUT CREO BLO V ACL, es TUT SCL TUT 8010 OTe ce a eee 5756 
DaAldahor Wo Owree ae ae ph Ma Riis RA IR aah hpat: SOiho e g y s 5754 
school committeemen to keep in sanitary condition_______________-_______- 5T57 
timeralitowedtiortiistallation of propeks PRLS == =e See ee 5755 
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school property. See hereunder Schoolhouses. SECTION 
Coley ale CUSLOC ValtiE SCHOO le CONTE UC Ceres se tase nee eee eee 5464 
LEPAICSMDY PSCHOO lCOMITMIL LEC mere eerene ees a a ne eae ee co et ns 2 in la 5466 
school committee intrusted with care and custody of________-____________ 5464 
school grounds may be leased to municipalities for park purposes__________ 5465 
Vall CetOnuceLepOLLeg sD yaScChOOl COMMIT LCCS =e ea een eee ee 5468 
schools for adult illiterates: 
SFU HAN Oy ea AG be ana Se ls en ry een Cp ee a A setae bo oe a 5607 
Gx eCusesn OLSOle ani Za ul Olean deC LCC LLOl meee sae en een oS 5609 
SUT) DOL LOC sm LO Wiese oo ee ee ee eg ae ee ee Le tens 5807, 5608 
schools for indians: 
separate schools for certain designated indians________..-__-_-_____- 5546, 5547 
appNcationso£ ceneralischool la wetumieens Wass Set Teen ee 5551 
attendance at other public schools in county provided for__._-__-_____~- 5549 
county. board of,educations «duty aas.t0s. 2s ee oes er 5548 
nerro.children,excludedsa...—-.— Et Teo In 1inciselins fin -ryak __ 5547 
pro rata share of school funds to be kept separate_____--__------_---- 5550 
schoolgcommitteessand=teachers=ae es a aa ee eee 5547 
school taxes: 
sheriff’s liability, civil and criminal, for failure to settle school tax_______~- 5500 
caselicte Lomhavensenanatemcolumin sai Orseee en eee, Oe, PATE ST 5498 
abstracts of lists furnished to county board of education_______________ 5499 
SCHOOls(ermeECcOnINUOUSEASH AcMASH practi calas see = eens senreeme eS 5668 
school trustees. See hereunder School Committees. 
SCDATACTONMOLAET, T CEs ere ermwr eres nerd ree Renan een ee ee ee eS 55388 
Crortamwin danNsgpro v1 COMO ree eee ee en ee ee eee ee. 55388 
special chartered schools— 
county school fund: 
JoxubdKabnaves supunyel fyeyaKove Mop nVerdl, WON enya ee ew Ree eG 5496 
AMET en Uae xp) CN SE el UMC we OL CLOTCC sll 0 Wee ere ere eee eee eee ee 5495 
[REGKGINEIES? SeUbray TbUOKG Ley eyavore nov aKeCOl : Ma@ yyy as we Se 5493-5496 
special city or town tax for schools: 
electiomtformordered= when andsnow seg ee tt OF MONTING | 5519 
RI eSmcO Ver nIN oe ClLeCELON Sm UICK CL Steere = eee eer en ern ee er ee 5520 
expended by city or town school committee; provisions as to appointment, 
CLOSTOERCOMIMIL CCC we meee See Ree eet i eee Cet es ee 5522 
funds from: 
APOLLON eel O wares eaten ee ee ne eee en eee ee ee 5522 
expended by city or town school: committee 2 === 22 ee 5522 
levyaandscollection==== sees Sees ae amass nn See nee eer ee ee Seer 5521, 5522 
Hea TILES EVCON Oe COV IN ee el pee ge a eg cha a Ri cpr bs 5519 
special county school tax: 
arrived tata: hows enter an een eee nee naeee Oe TRE BE 5486 
COMME YMC OMNIS SON ers erequired = tO Gy yas eee re ee 5486 
procedure in case of disagreement or refusal___--_+__~_1___-__-_____ 5488 
county must levy before it can receive apportionment of state public school 
SLUT) Clee: eee meter ane PAE ENED Ee ee ee ee 5485 
electron pions Ordered Melt O we eee eee eh gE NE 5505 
county wboard of Teducation petitions! tors Clection oe see eee 5505 
expensezotielection: provided tfore—= eee See ee eS ee 5510 
RULES GOVE UIP eeCLECLLOUS = Ser te Meera nen nee ea ene eee 5506 
sSubsequentwelections) upon@ialurce ota rei sae ok ee See 5509 
LO Veye AT CMC OULe CLI Irate rere ee ee STEER REN Me ee Meme 5507 
Linniiatroneron ges =a Sa Sera Se Sa See eee see ceptor ern eft ia ee fH 5486, 5505 
: provision if limitation iieimaent LOREStxeantOncus school LeLM= soe sees aes 5486 
reduchiongiprovided” Lor Se: Sane sen see re cen eae 5483, 5508 
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special tax districts: SECTION 
abolition of district and revocation of tax, provisions for__-__-_-_-------_-- 5531 
Chisinmcele Thay COKE wie aan Manton lave auovelbilevevelas SL ee 5d32 
. elections for abolition not oftener than once in two years__------------ 5533 
election to restore may be held at any time-____-__-_-__________--= 5534 
ClECHON shore t OFM sy anny Gyeval Tose ST) CCNA le Le Xe ee 5526 
MNOCREAISHOE: MeAy Goose! agr e IhkrmiR MON ee 5535 
IMT CALLOMM OTST CLE) taxes ee ee eee en ee ee EZ 
LUleSTeOVerminet CleCuL ONE bLCKE LSE seem teeta eat ean rg ny nn cue 5527 
CMO TONE Cle -CWISHOICES, OO MNOIMNG Tie a ee 5530 
LOLMEMELrOMeportions OLscoMtIZUOUSHCOMN TCs === === === eee = =e eee nee 5529 
formedsshowil he .e seri triton: _ ot: Says ee ae Ree ee eee 5526 
funds from special tax: 
apportioned’ by. school. committees: sacle. eee ee eee Slayer os ODO 
placed to credit of district school committee; provision as to appoint- 
mentiof”g committee se: 2 ae Wie etre tedanhen Se leper phen ee 55386 
levy tandiicollection of special tax === = thine ee eee eee 5528 
Increasin=> leyypLOvVGd Edel Orel) fait Om eee eee ee ree ee 55380 
Leductionwoispecial Ml axX | LOVATO Sat Tyee 5483 
special tax in school districts containing cities or towns: 
election) ord eredjpewiheng a nCigl Owes — os ee ee Ser ee ae se ee 5523 
conduct cofnel echo Sa ete rs ey ee ee 55238 
frequency Ot. ClechlONS=2 24 2- 8 4s ee ee ee 5524 
Tesui LEP deca red sag h OW oes a a a ee ee 5523 
time of elections 2-2-4 ets2.k. ee ee ee ee ee 5524 
fundsfrom expended:s hows 2 ee ee eee eee Dae 
levycand ccollectionJs._ 222. 22h... = 322 ee es eee 5523 
whensheldeatierrsiunestinst Fo fay ani yay y Ce ee ee ee ee 5524 
tax rate slimifiofsageregatehe 4 26 SS. See ee 5525 
special tax in special school districts: 
abolition of district and revocation of tax provided for__----------------- 5531 
districhinedebt mayenoty ber abolished sae eee eee Hoos 
election for abolition not oftener than once in two years__-_------_---- 55383 
election to restore tax may, be held at any, time=2_--=-- = = ee 5534 
election vordered, swihengand lh 0 wag ee ee ee 5526 
TUES COVECNIN Swell ECE LOT eC KCL, S am eee ea a ee 527 
funds from: 
apportioned by districteschool) committees ss ee 553 
placed) toy credit, of districts school committees. =.= ee 5536 
levy “and? collections Se Se rs ee ee ee ee ee 5528 
increasiney ley yapLrovidedstoreelimibatlOne ee ee 5535 
limitation pou) seeabee$ be ee ee tee Se ny ye Pee TP PAO 
nonresident paying special tax entitled to credit on tuition of child attend- 

INSU NMSU CLIC S ELC te ee ge ct te sae o4 tT 
reduction yotytaxe provid ed ei Ors2 === eee eee 5508 
special district may be enlarged; provisions for enlargement______-______- 5530 
special districts may be formed from portions of contiguous counties______- 5529 

special township high school tax: 

CONSTPUCTIONSTOL maLtiClestits se oe 8 Dee seen 7 UC eee eee ee 5517 
electionstor, ordered when and oh 0 Wee ee ee ee 5511 
LMESHLOVErNING LeleClLON Pe CCK CTS see nee eee ee ea 5512 
elementary branches may be taught in school established under__--------_~- 5517 

funds from: 
ApDPOrtloned ste hOw ieee See eee eee ee eee ee ee ee ee eee 5515 
expenditure, provisions as tO. 22. Sa ee ee 5514 
placed to credit of and expended by high school committee____________ 5514 
powers, duties, and qualifications of committee___________________ 5515 
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special township high school tax: SECTION 
LeViVaO GeO Ceti rime eee ee ee I apn a Ps ce Ben gs 5518, 5514 
HLIDIECA CLOT a0: eee Pe ae eg Se ae ey 5d1LL 
public school fund apportionment not prevented by_---------------------- 5d17 
school may be established without special tax__.___.-_-+--~--_---=+-_-_-_-- 5516 


state board for vocational education. See hereunder Vocational Education. 
state board of education: 











CONSUUGUIGEG. OW el ee ee eg A es eee Re 53884 
COL QCA TSH Ohl aS eae ee Ge ee eel i ee ee ee 5384 
CSG] ORE) OUST ESI Ag IR REA SOP Ta SM hk oy aes ane pl ered Spe ale De SE 5386 
LTD COLT OTE CC cee oe a ge eee ee 5384 
ATE VES UIVLETNC Stee UNE LY O 112 CCl sa resem ee eee ree ce eR ree eee eT ree eS 5 5389 
lands acquired by state under sales for taxes; title vested in board__------- 7615 
lands controlled by state board of education. See State Lands. 
lands sold” for taxes) board’s interest protected, how == --2---2—---_----._ 7610 
loans for school buildings from state literary fund, may make___-_-__-____ 5671 
Securedmand #1 ep ald ho Wee esa see 2 = ee eee eee ee 5674 
LEnIMS#OTe1 Gane see Seek ee ee Se ea ee Ce eee eee eee ke 5673 
MCCELUS Spee a ai Sa ie ee ee ee ee 5386 
OUI CORSE ae were eb Se ee Be ee ee eee a ee ee ee ee 5386 
DEOCCRGIN SSEreCOlC CCl ils ae et ee ee ee 5387 
HUOuaen ator TMV aKa Coie [WISIN ee Ee eee 5386 
state literary fund. See State Literary Fund. 
appropriation from for inspection of school buildings__.____-_--__-___-_ 5672 
appropriations from for plans of school buildings____.__-___________-__ 5672 
IOAIAS THEE TR Generel loo nake haps ee ee 5671-5674 
GEO TSCM NNOe COMMMNsSienl, ConlSinanlitesh se See Se 5691 
succeeds to “president and directors of literary fund of North Carolina’___ 53885 
TEPOLtissappUCALLON TOL etUnG stOneceneral sassem)) lyase = eae ee eee 5388 


state treasurer keeps accounts of funds and reports to general assembly 5390 
swamp lands: 








ACHONGE Dyn DOALC | tO LOSE CULE ile Creme ene ree ree ee ee 7619, 7620 

agent to superintend and supervise, may appoint________-__----_---_- 7612 

CN ANCES UEVCVOl A eCUC mn IINE Vir elp 1) Ol Meme eee ee ee 7612 

| OXONDSEV AS SENS), ANG a oa oS ae ek pce lord sc ores tit se ebyeen cies Roan es Silay ae ee 7605-7614 

SA lee O LARD ROVISGLON Gara Sys LO ms een eer eee ee ee ee ee ee 7621-7623 

state board of examiners and institute conductors: 

YO MOUMLGKANRS Ie  WeCNOEN So ee ge ee eee ee ee 5633 
ROA OMNIS, TOI EUIWAKS: Guava Coq NOS eSe ee ee a ee 5491 
assistants to grade examination papers may be employed; compensation___ 5655 
chairman, state superintendent of public instruction is ex officio______-----~ 5634 
commercial schools, entitled to license taxes from-___.----_-_--__--------- 5779 
COMO CUSS ULOT ae O ae VC TI DCT Gertie re eae eect eee ae en eee chee ee a ee 5635 
GOUMSULCILCC sae. O Wii ee oes ees eer ee a ee ee Re el Mie Beg eS 5633 
RL ATY CL PDL) Vl CL Cl ae lc © Toe eee eee eae ect RE Pe As nt ep SEN Le Meare = 5655 
removal of members by state board of education; appeal_______________-__ 5636 
secretary, state supervisor of teacher-training is ex officio_________________ 5634 
teachers’ certificates. See hereunder Teachers. 

GOIUET-O Uy, OU ere eee re er ee ig ee eee ee ee 5643 

may subdivide, ete., the different classes of first-grade certificates_____~ 5657 
teachers’ examinations. See hereunder Teachers. 

COHAN 0) 09 ee en ce ie ae NR Se ee LS 2 eye eee 5643 
teachers’ institutes. See hereunder Teachers’ Institutes. 

COM COLIC UC tee ete ete teen ee ES Rete Fs Bh AEA eR 5638 
teacher-training, codperates with supervisor of teacher-training as to___-_- 5637 

state literary fund: 

appropriation from for free plans and inspection of school buildings______- 5672 
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state literary fund: SECTION 

derived -from=what-sources=-=-===== === = s=== === Saree eee ee eee 5480 

loans from for school buildings, provisions as to__._-_----------------- 5671-5675 

state board of education reports application to general assembly_---------- 5388 

state board of education succeeds to powers of president and directors__--- 53885 

state treasurer keeps accounts of and reports to general assembly_-------- 5390 
state public school fund: 

administered to encourage consolidation of districts_____/.___________-___- 5489 

ADDOLCIONIMN EN bees see eres een me eee so eater Sarees Se ee ee eet Se as ee re ee ee 5482 

| SFE W IG baad O01) large nates ater ep sic ope Inclop pian ary hragins rhea gl peste inin ay wa gap ig Gehl ge ep, 5484 

no county to receive any part of funds until it has levied the special 

COUT Yee S ClO O LT Ua somes cent ne cetera ee eee ee ee ee ee 5485 

TeECULLEMENtSaNeCCSSALY SLO LCCC! Vie eee arene eae ee ee 5490 

state board of education may refuse to apportion to district, when_---_- 5489 

TEACHES SAlATICS EDA GIS | 1 Ol ee ere eee eee Le ee ee) ee 5494 
appropriations from: 

a Oy ice tO aH ital A OC 2 Wig A Spee Nec heen Log AM fag te all Ng tg 5491 

for state board of examiners and institute conductors________________ 5491 

for superintendent of state colored normal school_-_-__--_----________ 5491 

TFOLMSUPCEVISION Ole UD Cm iri hms Ch OO se eens een eee ee ee 5A92 

TOPSSUPELVISTONS OL a LULA le S Cl O01 See ee ae ee ee ee ee 5492 

POU LOACIICE SUL Gt LLY Ss ee ce ta crn ete ce er amen oe ee ee ee 5492 

Created: Stake taut MOLI Zed sees a eee ee ee wee cee ce eee See ene ee ae ee 5481 

state treasurer ceriuhes amount Geriveds CLC se === eee ae wee ee 5481 

North Carolina dental society excess revenue paid into___________________ 66386 

state superintendent of public instruction. See State Superintendent of Public 
Instruction. 


state text-book commission— 
adoption of books: 


DLS AC VGrELSOc sf On ee se ace eect eee cree care eee aR ar a ne a 5703 
commission reserves right to reject bids_.____________________ 5703, 5705 
readvertisements fore DIdS ee ee ee eee 5705 
fOrM= and scontents GLEDIA Ses sees eee ee eee gees APE nee eee 5704 
TELUIATIONS= AS TOA VCTUISIN Gee see eee ee ge ee ee 5703 
CharacterrandereduisitessoleDOOks=ad Op tet == === == == ata a meee ees 5698 
distributing agencies and depositories for books adopted___-_--------- 5720 
discretionary (DOWers: [aS * tOsw ee) eee ee eee eee ee 5699 
examination= Of books -by-- SUDCOMMISSION = 26s a eee ae ee 5695 
report--of =subcommission sous | ae a be ee eee 5696 
opening and “line Prep or tae. Sts eee ee eee ee 5697 
exclusive use of books adopted provided forl__-2-—=_--___-_- le 5700 
pupils owning other books at time of adoption may use not exceed- 
INL} ONC AY CAT Sa ee ern oe eae oc ee, ane Oe OR 5701 
supplementary books may be used if adopted books not excluded 
CELE T Cb) yr en anf ae oe re Ee 5700 
teacher using” other* hooks dismissed]2 22 22 2.00 5701 
Joint Sessions withy SUDCOMMISSION tO -adOpts====2 seas = eae 5708 
manuscripts and unprinted books may be adopted___----__-__________ 5706 
bids for publishing and furnishing advertised for__--------------- 5706 
TES UMACTONS SAS < LOM DLC Ses a ee eee Se ae Ve anne ee eee 5706 
sample books upon which bids are based submitted to subcommission__ 5707 
report--of=-SUbCOMMISS1 ON =====s =e a ee ee ee ee eee 5707, 5708 
uniform. series? of téxt-books’ to ‘be “adopted_ 22") _— eee See 5691 
SC Be Groping Aris oh | 4 ERE | glycerine oe erty genet peter eg eg pane pcs AR rah a win heat 5691 
contract for books: 
alteration of contract, power of commission and contractor as to_____- 5713 
WV ELE OU LO Waeme mee ea ae ete en ee a Sa ee ee ee ee gee 5709 
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contract for books: SECTION 
DIdGer SEG eDOSITS Re re oe Wa: ee _Pepe eee fee + te eee eS 5717 
bidder’s failure to execute contract and give bond_---_---.__..______~- 5T1LT 
books’ furnished must equalsampless. ob a2_ Baits 4. hences = 5714 
CONnGEEACKOIS "Donde Sate e et Ae 8 Se fs ev toe ee 5715 
ACLIONS Ol DONG 2s2s2—6 bate ae he a ee ed he eee es 5716 
distributing ageneies and depositories required of contractor___---~-_- 5720 
GXECULLOMPOL COMLGAC Case oe etre ee ee ee ee ee ee Pee 5710 
notices to county superintendents, ete., on award of contract__--_----- 5721 
DLLCE, resulatlonss 22s ae ee ee eee een en ee aa hee eee oS 5709 
breach of: actions ONVCOnUTAGLOLSmpDON G2 =e ten eee eee STIL 
prices to be printed tonpookiss ss = as terre see ee eee 5718 
selling at greater than contract price, misdemeanor__--_.--.~--_- 5719 
proclamation by governor when contract awarded-_-------------.~---- 5721 
ReECulatlONSE AS. (Ost saa stew See ek a ee ete He ee 5692 
state'saliability. on scontra Cian es 2 = ees Ae area Gi se ete Be 2 5712 
Stip ul atl ONS eM a COM La Cheer eee eee ree Ae ee ts ener eerie 5711 
termeobicontractant titra Se syehirestaiaan re se topeiney ulti al fy. 2 5710 
Created yee ea. I Es SEY Rese reearap ay eR eg Cys ep res! wey. sere ed Tyenb fi te) 5691 
CLULCL OS ae Be ce ee i _  pal comtie 5691 
[DO W.CLS gure aiateet Seventeen ee ee ee Ee een = ESTE SD 5692 
DLCSIC EN teeee es See a sens ee ee ee ree wis jrpolingt hh ferete hayes 5691 
BOCL OCA Y = ae Serererts i DOR, NEN a TE NSE Teer y eben retin bee ni cpeer re Se paeeteety «25 2 5691 
subcommission : 
appointed ehow lePHvew oratine: vriiteniree ee sryiire sarbatierime = = = 5693 
ORCUTT SX S3 AESEC rh KO) 4 he een tee ED or alate Sons les eine oehlalhed Fam bebe Pea a oo 1D ees a 5693 
examination of books: and report thereons/ S22 188s _ 30 eet = 5895 
joint session with state commission to adopt books___-___-__----_------ 5708 
OathwolssubCOMMiss! ONCr see. eee sere ee An RN se 5694 
TEPOLE LORStalLemcCOMMISSiOnN== ee - ae ees eee Sense a 5696 
NS ean de ODeNINe RO Lele DOL te anne eee eee At. WORN ECE ERNE he 5697 
sample books upon which bids are based submitted_____-+__=-_-2-____ 5707 
LODOLM Ole SLD COM MIISS OT saree Seat aee eens eet eran ne nee ee aera eee 5707, 5708 
WO UTLOTI aT CLVERS CTV. CacO 1) Sento aen, oe en Ree nae ne SRY ee ERE Se 5539 
[RENIN GAY < (ON CO PRIK ERY ee, a seal etter Se ae NM ls ht eR Sita ETE ite ag | balboa 5892 
SUDJECISMEORDEECAUC IT aI Satie DUDING ES COO SS sa een een = at arenas Rene ee EAE One eee 5541 
Hire sprev.entions tombe) taugDit as fan as) Pracuicavle === ss ee eee es 5542 
superintendent of schools in city or town: 
JOMMMCMDLOVTINEM Ca van ONL ToUGUlsie Clic tel CS mess eienres seem ree eee EUG 5431 
teacher without certificate, forbidden to approve voucher of_~____-_--_-_- 5656 
teachers— 
certificates : 
APD OMCAM Cen Sb eee Clot CCT = meme ier ee Seemann ene nen URC areoe Ena TEER EE 5645 
eanceled for failure to attend county institute or substitute____________ 5640 
classess one lirst=7PaAdee cer tiirca t Come a een aan set ne ae a nn een eS 5857 
Nealthiecertincakes= TeQuined Sse ae oe == eae eee een Oe ee 5659 
in force March 5, ¥917, continue in force until date of expiration____-_ 5648 
issuance controlled by state board of examiners_______________________ 5643 
approved by county or city superintendent; effect____________-_-_- 5647 
NEMSA Oe ADPLOVe> appealsand ure vil ewe se ak are 5647 
issued only to persons over eighteen years of age__________________-__- 5645 


life certificates, state board of examiners prescribe rules for issuance of 56438 
permanent certificates may be issued to certain teachers in service 
Gurineeschooleyeareen cin ce UMem (melo (eae en ene anaes fermen amen rene 5650 
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teachers— 
certificates : SECTION 
prerequisitesto, employment. ee SO ee 5644 
renewal and extension by state board of examiners_____--__-__----__-_- 5643 
second-sand!-third-cradescertiticates suas. ee eee 5646 
superintendents and assistants in service March 5, 1917, entitled with- 
outitexamination=<2te--4- ee eee 5649 
temporary local certificates granted, when and how_____--__---------- 5654 
unlawful to employ teacher without, after July 1, 1917-_--_______-_-- 5656 
salary not to be paid out of school funds__________-_________---_ 5656 
compensation : 
county superintendent signs voucher for salary_____--__-__-______---_- 5664 
no voucher signed unless contract filed___________________--_-_--- 5664 
no compensation tor dessithansone! month esses te eee eee 5668 
month= defined y2= Je" a Oe ee, BOS See ee 5668 
reculations:-aS~t0s=s2+ 22-223 ehsesenness35.5-—8 20 Sai 5494, 5668 
Salaries» for-dilferent= ClaSSeGene = seat e as ee Sie SS oe eee 5668 
contract : 
filed with county superintendent of public instruction__.___.__..___-____ 5664 
thhcanheekayn “Cova yayers voxel” Cheol feiaoeN Re i ee 5665 
dismissal: ofp Up il Sexo. a eee eee 5666 
duties 2: 22225 Sie. eee ee eee 5666, 5667 
employed Gandadismisseds eh oye a eee ee ee es 5661, 5662 
county superintendent must approve election___-._--_--_----_--__------- 5664 
examinations: 
accrediting without examination under control of state board of ex- 
AMIN ers yen ee ee eg eee 5643 
COnduUCcHROLRex amination ssesyee eee Sees ee eae eee epee ee eee eee 5653 
controlled by state board of examiners and institute conductors__------ 5643 
datessforexamination:s speciallexaminationS2.22 === == 5652 
DLEPALAatlonwotee res Ula CLOMS Skil Ome eee tee ee 5651 
tampering with examination questions, a misdemeanor__-----~--------- 5658 
kindergarten teachers; qualifications required_____._-___-_--_---------------- 5602 


qualifications and requirements: 
agriculture, manual training, and home economics, must be able to teach 5562 
temperance instruction, must have passed satisfactory examination in__ 5554 


recordsnands classifications OLs pupil Sw tOm Kee me ae ae ee ee 5667 
reports: 
to countyasuperintendentrots publics 1MStructl ois ee 5667 
to, school “committeese4 Se oa! Sana ee A = ee eee 5667 
to statessuperintendenteore publickinst rac tiOn mess eae ee eee 5667 
school #committeemananelici ble = eee 5663 
school monthadefinedas Sests. 8 ett. thet Se Se a) eee ee eee 5668 
teachers’ institutes: 
attendance of teachers required; penalty for failure to attend_____________ 5640 
conducted ybiennialiiy eine ea chico unity yee eee eee ee eee 56388 
lengthRofytermes Sa peis Ses Near e SEE Se eee ee 5688 
conducted by state board of examiners and institute conductors____________ 5638 
in conjunction with accredited summer schools___-________________________ 5641 
JOIMPANStLUHULESELORMGWOROTE In OLERCO LTE Gs eee anne eae ae ee en 5641 
nesrouinstitiutes Neldesep arate lyse ee ee es 5641 
negro teachers may be employed to assist in conducting; compensation 5641 
schedulegofeinshiiutes arranged howe see ee ee ee 5642 
SCDALALCRINGCULUICES aL Or CLOT Cl aii, CCS ees eae 5641 
substitutess for pinstitutess authorized Sess bee oe A ee ee eee 563 
COSTED OREO ee oe ee eee ee em a ee ee 5639 
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teacher-training : SECTION 
bulletins by superintendent of public instruction on agriculture, manual 
training, and home economics made a part of course_-:___-_____________- 5561 


temperance instruction. See hereunder Instruction in Temperance. 
text-books : 
adopted, how. See hereunder State Text-Book Commission. 


AOU. TUN CERES AN ECS WV A Op erg ge ag le ya pe ok ng ky plier 5737 
HUIS Ty OMG SORaRGlS, TORO MISKOS 2S Olea ee ee eS 5735-57389 
high school text-books. See hereunder High School Text-Books. 
PETIA OLS TEX LA LOO Kg ee ea eee ee ee Se ce ne ee ea rea a 5735 
COUM AV MANIC BLOC MD OATC. Sm lOmin a Kemet Cc nO late eee nee eee meee ener 5736 
township high schools: 
elementanyabranchesamay sbentaug hts ean es en Senn ee Se 517 
SshablishedmavyertMOuibespeClalle axes wi LLC lie eee ae ee ee eee eee ene nes Sree rer 5516 
high school committee: 
apportions funds from special high school township tax_-------------- 5515 
NOWCES: CAUIES wands Qialificatlons#=2 ses. esses pee ee Pee See ee 5515 
public school funds may be apportioned to even when established under 
special ptaxe ys = 3 a= > a O_O 2 BOE . SOU BOO SOS 5517 


special tax for: 
money from placed to credit of and expended by high school committee 5514 





TOROVAS LON Sect. 0 Gye Sa oe me ee ee ee ee eee ee 5511-5513 
treasurer of county school fund: 
ACCOUNTS SS 20) Sinan? Stet ead Sots ase eye Hetlis be wie ei 5447-5450 
examined sacawillaDyecountye DOALCsoieed UCat OMe saa eee a See 5453 
Teculahlonseas aco consexpina Wonkot. tern ==. ee es ae ee ae 5454 
With Schooleais trict tae Sessses ears ee | see ea 2 Ie eet 5449 
bank acting as, required to make all stipulated reports, ete._________-____~- 5455 
WOT ee a a re RG Ss ste a Seo SS ee fee AE Se ee. TOV 5445 
MRAREN CIE WONGLS AOHGIN RC NE, INO ee ae 5446 
bonds for schoolhouses, not entitled to commission for handling funds from 5682 
COUNDYRULCASUT Clg Gwe eae ee ee ee Cee ee ee SNe reeies 5444 
Expiration otsterm., duty, as) toMrecordS. and) accOUnt= = t= 5 nae ae 5454 
receipts and disbursements: 
kept separate and distinct from other funds_______________-_--------- 5447 
NESULAC ONS BASMLOMCASDULESCTINCT) to eseee eae ee pareres tos ae eeniay Smee fuser oh epeuepee ene eye Samer 5450 
regulations as to keeping account of receipts____.___-_-__-__---------- 5448 
regulations as to keeping accounts with school districts________.___-------- 5449 
reports: 
annual to state superintendent of public instruction; contents________-_- 5451 
duplicate filed with county board of education_______-_____-__-___- 5452 
banks) handling sschoolstunds required to makeme. = sss eee aes 5455 
FAMUNe tOMMaAkes es 2. ee ets ad A, eee eee eames ere ATE 5456 
ie Gourmiay |xorheel Gir Chi MON ae he ee ee 5452 
vocational education : 
accepeance by state of benefits) of federal act=2—--2- 2-22 fea ee 5502 
state appropriation equal to federal appropriation_____-_-__--------~--- 5503 
state treasurer authorized to receive and disburse vocational education 
TUNG So ee a a ee eet, Wot mlb earners... 5504 


county farm-life schools. See hereunder County Farm-life Schools. 
state board for vocational education : 





county farm-life schools, to approve course of study in_______________~- 5567 
county or city authorities may codperate with; funds for codperation__ 53958 
cheated members terms) Of Meml)Cisa. nen ea eee ta Be eee 53893 
mowers: and Cuties = sss 22 eee ine Me ee lost fn oe lee 5594 
LEPOLUS e tOme OV CIN OW 2a aan ee = a epee 53897, 
state superintendent of public instruction to enforce article as to______ 5395 
WW OILCTVE OLS CLL OO Le [OO CC sees ree ee a ee ee ats: 
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Appalachian training school. See Appalachian Training School. 
Caswell training school. See Caswell Training School. 
Cherokee indian normal school. See Cherokee indian Nermal School. 


college commission for conferring degrees: SECTION 
COMP OSC LO We gat a ee a ee a ee ee See ee ee ee re 5399 
CT CRTC aa a eR a ee ree ee ee 5399 
TCC Sy ee eee a ee a ae eee ee Ae eee 5399 
DOW OCIS. eo nore a eee Oe ee ae en ee tee 53899-5401 
terms” Of “Members res Ses 2 Ey. Bee RR een a re ee ee ee 5399 
commissions for commandants and student officers-_----___-_-~_-_.-=_-=_-=-==- 6812 


Cullowhee normal and industrial school. See Cullowhee Normal and Industrial 
School. 

degrees, ‘Trightrto' confer* restricted 3s_ 2222 es Se a ae ee ee 53898 

college commission created to supervise; powers__-_------------------ 5399-5401 

East Carolina teachers training school. See Hast Carolina Teachers Training 
School. 

Negro agricultural and technical college. See Negro Agricultural and Technical 
College. : 

negro normal schools. See Negro Normal Schools. 

North Carolina college for women. See North Carolina College for Women. 

State college of agriculture and engineering. See State College of Agriculture 
and Hngineering. 

North Carolina school for the deaf. See North Carolina School for the Deaf. 

State school for the blind and the deaf. See State School for the Blind and the 
Deaf. 

state schools and colleges for women; women may serve on boards of trustees__ 5539 

University of North Carolina. See University of North Carolina. 


HJECTMENT. See Civil Procedure, Summary Hjectment. 


BHLECTIONS. 
absent electors: 
provision,;-for-challengé¥se 08) VES Ay MEA, OF Ges i eke 2 ee 5965 
PROVISIONS BLOMSTe SiS Ea BLOM aT) Gime yO lin oe eran eee nee Be 5960-5968 
bailiffs wcompensa tion ese RE TAO. TS EEA) ES 8917 
certain-corruptepractices declared felonies Hoes es ee eee eee 4186 
certain corrupt. practices declared “misdemeanorsel 2 oo) J) Se See ee 4185 
certificate:.cf-election4 iain J90R Rs ite. PAR Og2B. UCI R, 0) 88 Sunil: 5933, 5997 
forscongressmen';) GOVeELNOL ISSUCS. COMMISSIONSss == eee een eee 6008 
challenges, ~-Z2H3 1003.) 1G UOUTIEIE DUO. 10 JHA OSIBIAguie SIBIe OF see 5972-5974 
absent- electors<=--fON SoU DY 20 DTROG FICO) SEA J SIE So ee 5965 
conduct of elections: 
ballot--boxes,+ proyislons,-f0l22e2~ 2 eee oe ee A OE SS 5982 
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maintenance of order: 
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presidential electors; provisions as to=-22l2i5 Li ek ees oe eee 6011 
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meetings selectiongof chairman oathsee ==.) — ae aaa ene eee 5985 
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chairman: 
COMPENSAC1 ON ages ewes eee eee ee es ee ee Sn enrne 3917 
tailing etomdischargerduty. penaltyoss-s-2—— se ee ee 4193 
furnishes county officers certificate of election-_.___.____-_-___-___--___ 5933 
meetings in senatorial districts to compare polls___-__-__---__-___-___ 5934 
certificates issued to senators electedac fossa sas ee ee 5985 
failures Of Maj OLritys COs Des pLES CM Gee a eee ee eee 5935 
compensation) (of mem bers 2 ata Be Sere ee ee eee Se tk 3917 
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penaltyzforstaillurestoOisS0 002-22 ee ann a ee ee oe 5932 
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polling places, provisions for establishing or altering_______________--___- 5926 
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registrars and judges of election, to appoint-_____-_____-________-_-_ 5928, 6021 
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Wacanclessnlled Mhowsse eee =e s5. 38. eee Cee eee ee eee eee 5930 
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TelOnSMVOLING wale eo eto en ese oe ne ee ee en ee re ee 4189 
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intoxicating liquors; disposing of at or near polling places_____________________ 4188 


judges of election. See hereunder County Board of Elections. 
judges of election: 


AD DOMEMEN Gwe VIN SSM OUST CC a enee eee eee eee meee 5969, 5970, 6021 
COMPCUSAULOM pee tae ee ee ee ee ee ee ee _ oe ee 3917 
CULICS Meee ee ee ee a See ee a ee en eee 5971 
QuAlitvabelocemaching ay ACANCLCS mL MGC sani vase me yarn eee ne ee 5970 


municipal elections. See Municipal Corporations. 
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municipal hospitals, for. See Public Health. SECTION 
‘‘politicah party? defined s<= 9222+ 20 She oe dew a RITE SBeOe I LE ee eee 5913 
poll books. See hereunder County Board of Elections. 
ollicer-refusines scopy soles penalty se eas ae ee ee Eee 2 BRE ee eet 6016 
polling places. See hereunder County Board of Elections. 
poll tax list, sheriff or tax collector failing to furnish_...i.._.-...---..--L-__- 4197 
poll tax paid before person can vote; receipt to be exhibited___________________ 5941 
annual list of persons paying poll tax prepared and certified_______________ 5945 
exemptions.from.requirementooos.es.4s.e 2-1 SoU Jee se a 5942 
sheriff stongivie receipt forspollataxawheml paid ess cee else y ee eee ee 5943 
duplicateswhen. .ceceiptelOSts 2.1 mee ee See et ene nar e EE enon pe en 5944 
penaltyLor, withholding, orsfalsely. dating= isu were Fie eee ee eee 4198 
presidential electors: 
CON GUCLEG 760 Wee aa a taw na a Sc a oe Ee EER EDS SPIE SRR eee 6009 
penalty on presidential elector for failure to attend and vote_____-_-___-____- 6013 
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returns--Mmade;-NOW a aaan snare toed ee ee, SOE ERT DE eee one noe 6011 
specifications -for. -ballotsi222522 52 S0INO_ 2 Sues EHS Ta Dots sSaneane 6010 
primary elections. See Primaries. 
qualitication.-of -vobers= eos Se Re EE ey ER EE ee ee 59387 
persons excluded from electoral franchise___-..-____--__-__-_------_-___- 5936 
registration: -a: -prerequisite..2 fs 22552552 I ee ee ee 5938 
registrars. See hereunder County Board of Hlections. 
compensation Sse fo Se2 22d sue Bees see a ee eee ee eee 38917 
failing-te-perform-dutyoss- 2. ssl Anet! wink: seyadiisth. oy oRiitey ee 4194 
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election day, -not--allowed.-on'?? exception ie O2_2Oueer BST aN Wee 22 ee 5946 
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falsely registering under permanent registration law_----------------- 4191 
persons~-entitled--to=O20 22. FORA 09 DST AS SE See 5949 
PLOVISIONS* aSs tose ssseeases een e see OR. OPIATE So Vea 5949-5959 
QUAI CaGiONSMet OT yO 24S tr Ak OT ees meee 5939, 5940, 5941 
registration books: 
deposited with register of deeds immediately after election_____.____-____- 5948 
PLOVISION PASstOs times mMUSt POH Oj Cree ee ed et ESE See ~_. 5944 
réturning Ofer LOE BD OEE = ALO EY Ee SOE aT yey ee eee 3917 
returns. See hereunder County Board of Hlections. 
county “board sof -canvassers Vditiesess aie ae ee eee eee 5986-5992 
presidential-electorsfors=-=1 02 LS7OMIes JItO Pre aL 0. Pou OL. oe ee eee 6011 
register of deeds refusing- copy See 2. Sele su ee eee 4196 
secretary of state furnishes forms for_------------~-- Ler ETN 6017 
secretary of state’ so chutieg a TE ee 5998 
state > board of-canvassers* dutiess2e22e2ee222 se aan = ee ee eae 5994-5997 
stateroficers;ssena tors, -and*congsressnirent sas a= = aera nee meee eee eee 5999, 6000 
rural communities. See Rural Communities. 
secretary of state's 'dutiesssas8ess +5 a ser eves scan ena hee ee ORT. 5998, 6017 
senatorial districts of more than one county; agreement for rotation of candi- 
Cae ea a he SR ta re oe ee eR PS EEA) SUELO) 6014 
specialivelections cond ucteds: OW aes ae ae ee ee eee eee eee 3975 
congressmen,; Tor" VER. B0s CAEL Me TAUREN Be AOL 2 eee 6007 
state board of canvassers: 
compensation of + clerks. eee DE, EE See 3917 
CONSTIEUEE CD 0 We ee ee re ee Es 5993 
duties 2s -=seees tanks len tite 2 ose as see pe enna sera s newer sna sae BOD 5994-5998 
state board of elections: 
appointed Thy ZOvernOn term Of #O1 Ce me ama ees mena =e eee eeennn etna nee 5921 
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state board of elections: SECTION 
ballots;. preparaiion andy distributiontiotene ee ee. sono! oe - bo eee 6049 
called, meetingsiprovid ed (forsyanonnme: see) Sees ee ee ee eee 5923 
county board of elections, power to remove member of_------------_______ 5930 
meetings; vacancies; compensation of members...-..------------_--_-____ 5922 
LAUURCMOnE COLUM MS GReINCCL IIe 22 a wee et ere ec ee eee eer 5923 
state officers: 
returns published and result declared, how----------_-----__-_-~---_-__-- 5999 
(BREY Dano) eer ahs MM AVOyy fe wen Nats RRR OSE Red hae wey ES ee i 5999 
SUPLEMOeAN GES IIP CLIO Ls COUT i) UC CN rere cee eects ee ae tre a ae a a ee eee ee 6015 
time of elections: 
for county officers, solicitors, and congressmen____--__--_-__--__-..------ 5917 
for president and vice-president by electors_..-._-._.-_--_-----_-----.-_-- 5916 
for=presidential ‘el ectorsissssas se ro TS AO SS = 5915 
for™state OfACer sae eee AAALAC ENT DES EY = 5914 
fOr=tOWNSHIP Of Cer soe ee ae ee ee OE Se Te ee BE 5918 
for vacancies-in" state’ Oficese las _cBOriBon FONT OF _SOM9S YA 8 5920 
special election for members of general assembly__.-.----------------_-_- 5919 
United States senator: 
election held =<wi ens ee A SOE eee ee Set 6005 
TFOVELNOMMNISaVacancy aunty general election==2—- sees = ae eee eee Seen 6003 
recular-eleCtl ONG sre ase eee ee ee, PE A, SE ee 6001 
returns published and -result-deelared, how —-2=-24_ 22122 228s See eee 5999 
tie* Drolk em yal 0 wc ses ee a res ea nee ae ee wr es TY) ON 5999 
tosfilleunexpired > terry es See ys 5 SEAR ON SS SE So 6002 
voter‘sroath ss corrup tl yaete kein oe ee SR 2 ES ee 4190 
VOtin geil em ally eee ee as ew ee 4192 


BLECTORAL COLLEGE. See Presidential Electors. 
ELECTRIC COMPANIES. 


DIL SRTORSHOWSINGLERmELeE Oil) fae ae ee een te ee eee ena SMM eee ee aes 5082 
EONCEMM EA GLO EO bas T) CLS, CL Cys ee ee een eee mn ee TR ee 1698 
DEC ELON MOAT COE Clas) T OCC CCI Os seer oem rea ieee ee 1700 
Pproceedinesenen nO erreminenGed CIS 10 swan aie an eee aoe 1702 
TESIGeNCeS MCLC. SLA KeCNMUNGEer FCCEEAIN UCASCS sere ae eee ee eee 1699 
when interest sought is over an easement, privilege or right of way_---__--_- 1703 
TeMineatreCS PON mWALeSs Ole caret) = eee eee ee re, ek a en ea ewe NEL Be ee Rory reo 4329 
highway se apHropriacionss Oi see see a ee renee oe seen, SERS EO ee 1696 
ET ST Wy, SVS OO Li a a ee a Si cr se WOE IN 1695 
injuring fixtures-and- other-property: of eS a ee 4328 
injuringiwares and fixtures. Ofse eens eae kee E.R ee ts 4326 
rateses corporation). commission siixes==— 2 een Se eee is 2h Weare | ere eee 1066 
richty Ofaway, j acquisition by contract yaa sees eee ee ele de 1697 


taxation. See Taxation. 
ELECTRIC RAILWAYS. See Street Railways. 
EHLOPEMENT. See Administration, Crimes, Married Women. 


BEMBALMERS. 
cadavers, embalming schools have privileges of medical schools as to____---__-- 6784 
EXE PFECMLL OMIM HUT Ya UU yee ee ee eee ee ee ee a A eh ORIG 
license: 
TUM OLY haa hover VALANO UR, AY TABS oer Ae WTO Le ee em ee ee ee 6782 
ROTC Ure eT C USE CU oe LOC Sere oe cs ot ee eee es ee ee os 6781 
required ; obtained, how; fees; license to be displayed_-_.-_-----_--_______-_ 6781 
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state board: SECTION 
election and qualifications of members; term; vacancies__-__-------------- 6777 
expenses and-salaries paid, from what funds l2_—2L225s4_eee bees lle 6783 
meetings, quorum, officers; by-laws; president may administer oaths____--- 6780 
oath*of members; removal tof anembers*s Peet awi es ea eee 5 See eee 6778 
Seals*powers ses. Sk SoS a ee EL PIE _ Je SEER 6779 


EMBEZZLEMENT. See Crimes and Punishments. 


EMINENT DOMAIN. 


burial grounds cannot be condemned unless expressly authorized__-----_-----_~- 1714 
condemnation proceedings : 
answer. to petition :) hearing as535 4h. S24 -t et be eee ea ee ee 1720 
change of ownership pending proceeding_______---+-____-=__4=______ 1730 
COMMDTUSSTON ETS a DOU COC oa a ec ee eee ee 1720 
COMMIMSSIONEL’ ST CDOT ts aL OL TI a mee ee ea ee ee 2 
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jury trial on exceptions to report provided for___-___----_____- 1724 
TITLGAVESES: CW LL CTNS oe cee ee ee Oe 1723 
DOWEFSLANG <GUGLES TO LECOMMTMNISS1 OTM CTS ee eee eae 1721 
costs. See Costs. 
corporation pays when benefits exceed damage___-__----------_-__-_- 1725 
cour may .make rules for. 2s 32 Bee se ee ee ee 1729 
defective tithe, cured €.how = 22-2 aes ae ee ee ee ee eee ee 17381 
funds disputed paid into court; proceedings on-..-..-..-_-_..-.._-_-_-__- PAE 
petitiongfhiled:weonten tsi COP yacS CTV CO a ee a ee 1716 
processesery.ed £ howe ee eee Ries Pee eae es See eee es eee eee 1717 
court may direct how paper to be served, when___---_________________ 1719 
service where parties unknowns. 222uL pias See oe eee 1718 
quantities of land that may be condemned for certain purposes___-_______~_ 17338 
unknown parties sprotectedse ho wae as sae a ees ree ee ee eee 1728 
when" parties*Cannoer acer eee mee: meee ae ae ener ee eene ene pone ee eee 1715 
corporation defined for purposes of eminent domain___________________________ 1705 
dwelling-house, etc., cannot be condemned unless expressly authorized__________ 1714 
EXEL CISCO Dyn WOM aI wel OL Will ct aN ULIE[) OS Co seme eee 1706 
iesifed GU Rely ayeTES ON EID COVaUEE WAKE | FOUR OVAS. INNO ae 1707 
material from adjacent lands: 
GOLPOTALLOM’S LP) OWT: COM L ak Ce ao ee eee ee 1712 
Paid Tors NOWe = 22 base Set ee ee Oe Fe OR nO SLE ee 1713 
municipal hospitalmay, CXereis@ 2 222 ae Wn aoe ee eee ee ee ee ee 7265 
railroad companies: 
general POweralO.COD Cem nee = a eee Eee aed Peper pene Breet epee 1708 
power to condemn land for industrial sidings__.___._______________________ 1709 
power to condemn land for union passenger station_______________________ 1042 
power to condemn land for yard or terminal facilities________________9_ = 3 1708 
power to condemn town property for union passenger station______________ 1050 
schools; power of school authorities to condemn land for water supply________ 1710 
state institutions may exercise a= 7 et ene Ae ee ee eee 7522 
steamboat companies; power to condemn for wharves and warehouses_________ ui@lal 
street railways; power to condemn to establish waterpower plants_____________ 3535 
title from trustee without power of sale acquired, how_____--__________________ 1726 
title ‘Of -Imtantse aco Wir Olja 1 Gr, ges nat ences em ee ee 1726 
title of personsenon compos acquired NOW sees. sa oe eee ee ee ee 1726 
title: to state lands i acd red a Nov se ae eee ty agen en a eee ee ae 1732 
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ENTRIES. See Hntry-Taker, State Lands. SECTION 
cutting timber on entered land before obtaining grant-_--_.---__---------~---- 7582 
CESErIPMONFOL Lands Lon DEE SLY Clie line yy tT Omen eer eae ese mere eter ere eee re eee 7555 
entry-taker : 

CULES Se Se, BE eR Re EV ATEN ERO RA ER 2 MOTT ee 7556 
entry *fLor’ own Dene tthe Sa SA SEIS WON BOs ROTEL EE a Ae 7561 
errors in surveys or plots, provisions for correction, etc.__-----------_-___--__ 7587 
inewronescountys Provisions =as* tone eee Se Ee eee eee 7586 
irregular:-entriesvalida ted ts Ane Se ee Ee he See £8 Oe eee T7591 
lapseddentricsse= See ¥==e2=- 2 Se See ee ee ee ee ee eel oeea 2 7558 
motwrenewed .wilhinyone, yearos2- 2. - e  See Se 7560 
subsequent~entryjvalidssa= se ee ROD SER CEP ne eee ee 7559 
phosphate beds. See State Lands. 
TWELCERLORD COD 21 Cae Orel Ce aan ene ee eee reer ee eer en enn See eee en ee ee ae 7575, T7576 
proceedings: 
CULGTECS BO fae TET VEU al ic Coe rece eee nn eee ve a eee esas NCEE Cre 7556 
CHELIESatONDesINwWritine swith descriplioneor lands sale eo eee 7555 
DAV CNG OLE TL CC ere te eee mee re nema ne ek SS eet eee es es TEN 7558 
DPLOTESi A DY, OnNeGrclaimines title ss Dondserequined == === =a asa ae eee [557 
surveys: 
ACCONGINS SL OPOLIOL Gym OMe UL yates en ee eee ee ee 7564 
chain-bearers sworn; surveyor may administer oath_-____________________ 7565 
CCS ae COLCLD Stl OCC tem ee te eretaeet ee ee ee ee ee eer Bee ee ree ete a 757. 
TROT Le VG g WL Oe octet ae he ar i ee 7566 
DLOLSHANGaWaArrAaNnlSesent) tORSCCLE LAT Var OlntS CACC eee ee 7567 
POCO MC Om OC Bi CT) Cee eee ee ee ee ae ee ne ee 7570 
FORME EMSULV CY SmI a yay DOM LCCOLU CU sae mene Seen 1 eee ee See eS TAAL 
Penal yeONSCOUNLyMSULVeYOL Pron et cll iio ate aemenn aree ee e T574 
what record must show; received as evidence____=___________________ 7572 
LESULVCYALOLCOLLECURS ae teense ee Been ae - etre ee eee 7588 
SHCCIATESULVCY Oli Will Glee ne een ee eee ee ee Se ee ee 7568, 7569 
MOnEAMG LOM SULV CY noe sone a ee ee a ee oe we eee 7562, 75638 
warrant for survey: 
duplicatemwarranteiSSued me WNeCN oes so. ake ee tee ae ee ne ee 7563 
SCHGMLONSCCROLAT VAOLESLA Le mhOSeEN Cran yy dl [LO Ue eee ee ee ee gee 7567 
SUA OPUS NCCI DYED Noy oa? Ose) Culahyo ee ee ee ae 7564 
BU VL ON cA ya Es ee oe 7554 
ENTRY-TAKER. See Entries. 
ANIM AlerehULTISstORSCCLELAT yarOleIS ba Le ee ae eee = ee eee ee Neen ree eee ae ee 7550 
Penal iveroretaluree tom ake re COVETCC am ll Oeste om eee meee es tee er 7551 
TT), C1 SS pea ea er me Sn nN Se ee ee ke ree 7548 
duticcnes sean Tes hedonic ig st cph ges D nfl ch Ah de tgp Bl or tip Ti, a 7556 
lection CCL OL" OL CC Seems ree eae ee oe a ee ee rs ear 7546 
entries. See Hntries. 
CLUDE LS ee Sle CO ree cee ee ce en er aE DR ead a A EN eS ee a ae Se ee 7556 
TOPMDEReN GZ OLEGe {== === eee a I es nh oh teal ref nee I yal ae 7561 
AREY SIC ue O52 A ghee ir pel pe ae pp yl ap eye T7547 
LOTITO Od CLE a eee a aren ee eee eee re esate eee eee ee ee 3198 
OTL COE ee CO UTC OUS Ca canna ae a a Ye EE ale Se 7549 
vacancy in’ ofiices register of deeds’ acts until filled===2- ==" 222222 eee 7553 
successor to issue warrant where entry made before vacancy occurred_-_--_- 7552 


EQUALIZATION, BOARD OF. See State Tax Commission. 


EQUITY OF REDEMPTION. 
sale under execution. See Civil Procedure. 
wife’s dowry in. See Widows. 
EQUITY SUITS. See Civil Procedure, Courts. 
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ESCAPE. See County Prisoners, Jails, State Prison. 
action for barred, when. See Limitations. 


ESTATHS. 
by the curtesy. See Administration, Married Women. SECTION 
collateral warranties abolished; warranties by life tenants deemed covenants__ 1741 
contingent remainders: 


remainder to uncertain person; procedure for sale, etc.._-.--------------. 1744 
revocation of future interests made to person not in esse____-------------- 996 
Sales of s Validated sks Siac Se eRe Ag ve 2 ee sneer 1745 
dower. See Widows. 
establishmentjunderspurntoand s1oste sr CCOTC Sace wee eas eae rene 367 
estate per autre vie, not devised, deemed inheritance_...-___-____-__-______-_- 1654 
fee tail converted intopiee, Simp lees ee ee ga oe eee ee 1734 
for life; assessment against by municipal corporation for local improvements ; 

LOO a gta OY. WMG GMS aes Se PM CS NA ASR i LIA a se MS i Sea ey al 218.6219, 92720 
for years; assessments against by municipal corporation for local improvements ; 

TOW TEL LCL oes coca eee oe, Lee RIL SRE YS AL a ZC AS ane LO MeO 
freeholder in petition’ for specialjtaxes defined. pss 2 = 202 ee 1746 
SHOLrSie CON SULUCH um CLELCGET ye lTla GET Ue Lia LE TYT TG) Oil © 1a sae ee ete aren 17389 
LIMICATIONS OM LATIUWTSOLTTSS UC rere ee ae ae a a8 i a ne 17387 
possession transferred to use in certain conveyances_____________________-_-_- 1740 
remainders; assessments by municipal corporation for local improvements; how 

paid, as between tenant and remainderman__--__---__-__-_____-- ATG eiy PATOL Pee PX0) 
remainders to uncertain persons; procedure for sale; proceeds secured___-__--- 1744 
seizin  detined jliek Raves een es Se ee ee ee 1654 
SPCMECH PIC MET USES Ve BVO CO CO ae a a 1742 
SULVLVOLSHIpP) AMON PS EIUIS TCC Se eee ee eae ne een 17386 
survivorship in joint tenancy abolished; proviso as to partnership___________-_ 1785 
titles, ,quietéds, how s2225.3 ne Ae, a ee ee ee 1748 
Wa over aay ahah ee waK EY SATA AM NEN Gay COKER! Gre’ AMR os ee 1738 

EVIDENCH. 
abandonment; what constitutes willful abandonment__________________________ 4448 
accounts deemed correct when itemized and verified______-___________________- 1789 
AAMMNISELALOL, DayIMeMt) DY sn VOUCHER su as) CyLCle Tn Ce ee ee eee eee eer ee 107 
adoption or change of charter of municipal corporation under act of 1917, 

POCOL OL arena ee re ae aa ee ee ee ee a ee a rere ere ee 2910 
adultery; admissions by husband or wiles ses ee eee ee eee 1662 
adultery ;;parties to divorcerm ay Note test tym cis mt 0 meee era ee eee 1662 
annuities | tables: showing present, worth) et@.=< 21-2 eee eee 1791 
DASZAZE HP ROOLA OL LOSS eae e eet eee ee ee cee ee 2253 
baggage; proof of loss evidence of negligence of innkeeper______+----_________- 2250 
banks assignment, evidence ofsinsolyencys 222. =e =a ee 241; 242 
banks; certificate of incorporation evidence of incorporation, ete.________-_____~- PATE 
banks; certificate of stock evidence of indebtedness to receiver on insolyency___ 239 
bastardy. See Bastardy. 
bastardy; WOMANS OXam ina C101 eee eee re eee ee 267 
bills of lading as evidence in action against common carrier___________________ 1785 
Dirty, COrtli Cea tC ce c= coerce ee we ree eae en oa ee? ne eR 7107 
bonds: in suits against sureties onotmicia le DOr segs ae eee ee eee 358 
bonds, official; evidence against principal admissible against sureties__.________ 358 
book accounts: 

coples"as evidence; when* and how sso eee eo ae ee ee ee eee 1788 

proved by personal representative, when and how__-----____--__________- 1787 

UNGeLySixty pdollars’s) Proved sail Oyy see a eee ees eee eee ee cen eg aoe eo 1786 
burnt and lost records: 

COPLESTTASMEVAGEI COS . Se Be ne oe epee ete nea ace me mieten 365 

of Buncombe: countyias evidence au Sat Done ey eee eee 384 
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burnt and lost records: SECTION 
GiaLlaywoO0ds cull bya ASRCVIC ENCE. see ts eee ee 8 eee ee 384 
OotMadison county, as, CVidencese t= sane. sa. te tee = eee 384 
OL Moores. county saseev 1d ences. 2. ot ee St Sere eS 8. eee eee 383 
Of Yancey.countyaas, evidence m= et PASE Se ae et 384 
certificate of incorporation; evidence of incorporation and organization___-_~_~- 1115 
checks; giving of worthless is evidence of trying to cheat----_----_-__-_______. 4283 
COCAINGSweWwATNeSRES LO; Sale r OTe se Sas fee se ee Be ee eB es Lok oot ge 6681 
commissioner of affidavits and deeds; certificate of appointment or of expiration 
ASMOVAG CI CC tao oar sett er ne ee Be ee Se NE Pe nen eee ee Ae a 964 
commissioner of affidavits and deeds; certificate of removal as evidence of 
EES TYN OS VE o cace e ena 964 
concea leds weaponssawhatuisseyidencep Oho see ea Se ase ee 4410 
Contedeératercurrencyrescal er Oted CpLrecia Ll Onset es = oe ee ee 1826 
contracts for futures: 
agreement to deposit margins, ete., is proof of dealing in---_----------_---- 2145 


evidence in civil action by party not competent in criminal action against__ 2146 
parties to compellable to testify ; discovery cannot be used in action against 2149 


DledmOlel ee ali tvaes NTLUG ay OUT CCT aeeas meen. con mene ctmeced Crete uss ce me! ere ee Mer ene 2146 
[OOLGAE CONE MUM HEM NOTS| -CAAMOKETOVES) OYE GUSTER Ws Ng a 2149 
publishing fluctuating prices on certain commodities proof of dealing in____ 2149 
conveyances : 
recitals in as evidence of destroyed court records___-_------------------ 380, 381 
reéxecuted destroyed official conveyances as evidence______-_---__---------- 375 
coroners bond. certified: copy, as eviden cele 2. Sawee Bin hhh Sears See 238_ 1017 
court records as evidence of destroyed instruments_._____.___.____------------ 376 
court records of legally constituted court presumed correct_____-_--_----------- 378 
deeds and wills from other states; certified copies as evidence___-__-_-__-----_- 1777 
deeds; certain deeds dated before 1835 evidence of due execution___-___---____- 1758 
demurreratosons trialwof- issue Ol facts ssc — sas eee oes SER et Ae ee ey 567 
Gepositionsws]s+e- cence Lee ee Sr ea ee Oe eee: es 32 an 1809-1822 
before municipal authorities; regulations for taking__.______._______-______ 1814 
commissioner to take: 
attendance before commissioner enforced_.._--_..+.-_________-_-__--- 1817 
remedies against defaulting witness___-.__-____--__-__-__---_--_- 1818 
may subpoena witness and punish for contempt_________-__-___------- 1816 
sheriff executes subpcena and makes return to commissioner____--- 1817 
inwjUshices* courts resulations for takings! Selle ie eee ee 18138 
INBQUOMWALTANLORDLOCeCECIN ES ee relations Ole oe ae ene eee renee eeanOs 1815 
objection to after trial begun; no quashal if objection first made then____- 1820 
objections tor berores tris Lee = oe rere COR. De EN EE OP BT ORL NS ee 1819 
readsonstrialawhen Sona ee Ee ek AI ee tee Reh PE AES RI 1821 
taken in this state to-be used in another state; provisions for_________-___~_ 1822 
CAKCN SHOW SANTCEVIIEA CEL ONS Aes Be Oe i EE Si ES 1809 
TOL CS ATE CUTE CCAS ae aa LE LAREN Oe ANS 2 PPLE ESP Ey TED 2 OI 1810 
publication of notice in case of nonresident__________._____-______ 1811 
taken Ss wlenkands Owes ins Criminal Rach On Gass eens ae ee cee eee enn oes 1812 
notice: toxsolicitor om prosecuting, attorney 2. Ub ae See 1812 
disorderly houses; certain evidence admissible relative to keeping______________ 4347 
disorderly .houses:* evidence as, topse n= a sae ee pa ere ree FELT LYRE 4347 
disorderly houses; inmates competent and compellable to testify___..__._______ 4460 
divorce; parties to may not testify as to adultery__-_- ~_ 2 1662 
dredging for oysters what is evidence of illecalaase rm sie ee) 2 1927 
elections Awatnesses! to Corrupt! practices’ apres Seen ies Pipi yaa 4187 
escape burdensoL- proof in: escape; of prisoners ssa 222655 soon SS) een 4393 
examination in supplemental proceedings. See Civil Procedure. 
exhibits or other documents proved, how, in supreme court___-__________-_____ 1415 
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federal license evidence of violation of prohibition law-__-____--___-_____-_---- 3408 
fire escaping from tar kiln, charcoal pit, brush, ete., evidence of neglect in 

Quarding* wes sor sae ee eee sere OS 88 COA) eee 4312 
fish ; possession of fish killed by explosive evidence of use of explosivye_________- 1898 
foreign suit to collect certain debts evidence of intent to violate law ____------- 6571 
fornication and adultery; admissions and confessions of parties____.__-__------- 4343 
fraternal benefit certificate evidence of agreement_______________----_----_--- 6509 


free-trader; certified copy of writing signed by husband and wife admissible___ 2527 
game and birds; receipt of for shipment to point out of state evidence of viola- 


tion of- game -lawS2s22sssshessreerssos Serr sr sts s ese ee se. 2107 
gaming; evidence fin Cases: Of 222 28202 ee ee ee eee 2143 
ETANtS 3 CeLcifled = COPIES aS FeV Cl CL CO meee ere ee 1752, 1753 
grants; copies certified by clerk of secretary of state validated and made ad- 

MISSIDICTEAS OVC CINCO eae ete ee ee eee ee ee 1754 
grants; copies certified by secretary of state as evidence______-______________-_ 1751 
STANiSe TCOPICS OL Lali bsy ie 15 UT Om as Cy -1C) CI CC meee eee ea eee 1755 
grants; copies of grants in Moore county as evidence_____________-____________ 1756 
STANTS) COPICSEOLNLT ANCSEIM EONS] OVWa COUT Cy lume Vi Cl Cl CC eee ae 1757 
grants; evidence of title under grants to H. WH. McCulloch__------------~_~- 1761, 1762 
guardian’s account; indorsement of clerk’s approval evidence of correctness__--- 2186 
hazing? withess*as* to Sa. a ee ee ee Ses, Se ee ee 4220 
hunting byanight whats evidences0lss=2====4—= =. === === = = ee ee 2125 
intention to defraud; obtaining wearing apparel on approval and not returning, 

ete., or paying, is prima facie evidence of intent to defraud__--------_------ 4285 
intoxicating liquors; circumstantial evidence as to handling for gain----------- 3383 
intoxicating liquors; possession for purpose of sale; what constitutes prima 

facie evidence of sohus fae es Aap RON ee ee eet See rea ae 3379 
intrastate telegraph message; proof of sending from one point in state to another 

point in state is prima facie evidence 0f===tee a= sya e een ee eee 1704 
judgment; certified) registered copy as €videnCes = 229 = ee ee 609 
judgment; recital of service of summons is conclusive in land registration pro- 

COCOIN GS on oo ee ec ae ne ree red 2386 
HUG SIMeN Sls | CELLITLEd. | COMLES aS. CyslCl CIRC Cm am ee ae eer ee 609 
labels: copies of recorded labelsyaseevad CnG@e = ae =e eee eae eee eee eee 3995 
legislation; certified copy as evidence_--_.---------------__-- pee ee 3319 
lewd WOME STU eNES SAS m Wit TG SS CS A111 S ee oye eee ae 4353 
liquor; in prosecution for selling in local option territory__________.__________- 3408 
local: 

certain records of deeds and wills in Anson county as evidence_____-_-___--- alvir(al 
certain records of partition in Duplin county as evidence_________----___- 1769 
certain records of wills in Brunswick as evidence___-______-._-____________- abe (7 (7 
certain records of wills in Duplin county as evidence______-_____-__-______ 1770 
copies of certain lost records of Bladen county as evidence______-_-_-______ 1778 
copies of certain records from Tyrrell county as evidence-_____________-__ 1768 
recitals in tax deeds in Haywood and Henderson counties as evidence_____-_ 1767 
lost deeds, ete. See Burnt and Lost Records. 
lost or destroyed deeds and records as evidence-________-____________________ 1766 
lost or destroyed deeds and records presumed to be in due form_______________ 1766 
lynching. See Criminal Procedure. 
maps; certified copies of maps of Cherokee land as evidence___________________ 1759 
Martin’s collection of private acts received in evidence_-_____________-_______ 1748 
Minors,,enticins from states wiatsisuey 10 CliCes Cae eer eee = eee er ee 4222 
mortgaged property ; evidence necessary in cases of fraudulent disposal_______-_ 4287 
mortuary tables. 2 = 28 Se ie ere epee = ee ee ee aged ee 1790 
municipal corporations; ordinances under municipal corporation act of 1917 
proved, how, 1. 2-. esscda-eqpee ean ose ene ents Lasers Si ee eee 2825 
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municipal tax collector; what is prima facie evidence of correctness of accounts 2817 
negligence presumed from killing livestock on railroads____.___________________ 3482 
negotiable instruments: 

AsrecmenG AMON. euUOrserasay + pes snOWileaaswens cacerewe oe see 3049 
daAterone DresUMCOmUrt CECA Cate keene Serene staan tree rere ere ere eer 1 See 2992 
INdOrseMmentmpresuIMpwOnwAseLO Placer O Leesa aaa ae aaa ee ee ee 3027 
INIA OLSCMeN tae PLCSUIMpP TONSA Se tO stl nO tee aes aes eee ee ee 3026 
pleading in civil action not admissible as evidence in criminal prosecution______ oo 
pleading in civil action; use of in criminal prosecution__-______________________ 533 
prior conviction admissible in prosecution for prostitution_______._____________ 4360 
prostitution; reputation admissible in prosecutions for______-________-_________ 4360 
public officers ; admission to office deemed lawful until otherwise declared by law 3204 
DUDLIG TeeoLrdsks COPIES) ASHE VIG GN CC. 4 ae = ee ee ee eee oe en ae 1779-1781 
railroad rates; what is evidence of reasonableness, etc._________-__-_-___-____ 1077 
railroads; copy of articles of association as evidence of incorporation_____-_-_~- 3423 
railroads; negligence presumed from killing livestock______-__.________--_____- 3482 
record, oLssurveys.ineregister svofice se tao Oe PRESS FO ee ee eae. _ 7572 
registered instruments; certified copies as evidence___-__-__-____--___---_-_-- 1763 
registered instruments; certified copies of instruments registered in another 
CGUNTYBASBCV1d CH CC Seeesenm aeaerrereye rare nee ene nm ee ren entree Cy ore A Oren ere 1765 
FeHoraionerca Missi plese YLOSeCU MOUS LOL: DLOSUI ULL OI seme eee eee ee 4360 
Scamen wevid enceriny indictments Lom SeCleulin yaaa as ae ae ee ee ee 4473 
seamen; prima facie evidence of secreting or harboring, what is_-------------- 4472 
SCCUCtHOUMMEVIC CN CEmtO COM Vil Cle ae eee ns Ss ee ee ee ee 4339 
seed cotton; what necessary to allege and prove in prosecutions for unlawful 
SS LL T:1 o gaeametne c arti eerie wae fe eI Sep et Oe Se ge a a Yo ae ete 5083 
SiatesilonarianmGeruliiecdncoplessO LEC OCUIMEN ILS pl \eseeeer eens eae ee ee ee ee 6575 
statutes and resolutions of general assembly proved, how_--------------_------- 1747 
statutes of other states or foreign countries proved, how--------------------~- 1749 
supplemental proceedings; incriminating answers not used in criminal pro- 
CBRE a ta GS a BSG a a ay Fey 716 
surveys; certain certified copies of surveys obtained from the state of Ten- 
NLESSCOU ASS CVC CN CER eee eens ee enue eee he ee es Peo ae ase ee es 1760 
surveys; certified copy by secretary of state as evidence___-_.-__-__----___--- 1751 
surveys; common survey of contiguous tracts as evidence-_-__-------_-----_--- 1764 
LAXeCCCOSETECICAISSINRASTE VLG CINCO ee see ye a Sn ee eee Le ee ene ee ee Ee ote 803 
telesrams ea prook ofsintrastate =messag ei eee aa ee ee ee eee 1704 
Linberemanrkeevl dencesoLeowl ers Di) a= ae ee ee ee ee ee 3989 
TOWNPOLGIN ANCES a COL CCE CO] LES Ma Sie Val Cl CIN CC eer ean as et ee epee 1750 
transfer in stock book is evidence of stockholder’s rights__--._-_-___------------- 1170 
wills: 
COTE BCOPIES MASME VLC CLL CC sere etree ke er ee ce ee ee ye ee 1773 
copies of wills in secretary of state’s office as evidence__-_--___--_----_-_- 1774 
copies of wills recorded in wrong county as evidence__----------_--------- 1775 
copyeotsdestroy.ed. willeaspevid en Cena ass=s sas awe ee ee ee 369 
copy of will proved and lost before recorded as evidence__----__-___-__-_- 1776 
witnesses : 
administrator or executor may testify as to estate in his hands; plaintiff 
alsoccompetentutoltestit yaaa sa eee Sees ee Sa A eee) rs 1796 
ASELOLCOLLUDURPLACtICESRINECLEC ELON Samrat een ae ee ne ee Lee 4187 
asetonhazing 2 = 22 i352 Ue ee a Se ee et ee ree ere Lh 4220 
ASatOSAleVOL. COCAINC§ = os aa as a ee eg es Nae Bray oo 6681 
ASEtOn Violation: Of anti-trustelaw Soe —=—eeseeee eee ee ee eee Se 2658, 2659 
attendance of witness: 
attend until discharged; effect of nonattendance______________________ 1807 
before referee or commissioners; obtained, how..-__..--__----._____- 1804 
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witnesses— 
attendance of witness: SECTION 
exempt from, civil arrest during attend ances== 22222222 aaa a eee eee 1808 
obtained) .shOW i Be ee ee a Oe ee ee eee en aera 18038 
subpoena duces tecumeissueds wine sae see tee ea ee ee 1805 
Subpoenas; ISsuancevand Serv 1Cems eee eee ae, See eee Se ee 1803 
SUDDCENAS ON LEMOV ALT OLE CR USC =a temere eee chee ee ee ee eee 1806 
attorney as to communications from client where fraud upon the state is 
CHAT EO | eae a eee ee REE LES. TULL ESAT SRS OPTI Re rere ons a ee 1797 
defendant in criminal action competent but not compellable to testify__---- 1799 
devisee or legatee under destroyed will competent__--__-___-_____-______--- 371 
husbandVand*wiferass witnesses in! Civil, actionS=2 222.22 = eee eee 1801 
husband and wife as witnesses in criminal actions__._-_____-______-_______- 1802 
husband or wife in divorce proceedings as to adultery of the other not com- 
petent): 222s tiveon= Ue. Aas Leh On eiey eat fa TE TS eee eee 1662 
not excluded "by, interest ‘orlerime s/exception2=2 —- = 222s ee eee eee 1792 
parties_to action, competent exceptions. sea) sae re ee ee 1793 
parties to action not competent in certain cases_______________-___-_-_---_- 1794 
party to a transaction excluded when other party dead_------_----_--------- 1795 
physician not required to divulge necessary information received from 
patients provisos seca a ee ee ARN A SPREE SEN Ee TUS es Dn ees 1798 
testimony enforced in certain criminal investigations ; immunity___--______- 1800 
writings: 
AACMISSION Of ZEN WINEMESS sy COV SEO Sel SO mete ee mea 1825 
bills of lading as evidence in action against common carrier___-_____-__-__- 1785 
Nand writinse mea ye proved ya COM Ais] SOT) meee meen ee eae 1784 
inspection ordered when; effect of refusal to permit inspection_____._._____- 1823 
PAarolvevidencertLomGentityalandadSS Crib ed sete ae eee eee eee meee ee 1783 
PLOGUCEd ONE MOtLONP an Gd WOU Cem eee ee ere eee a 1824 
effect of failure to comply with order to produce_____________________- 1824 
proof by attesting witness not required; may be proved by admission or 
otherwise} se SES BL See EN Ly Preece ier Crea re Sins, ee ae MOE Ur eae nee eee eee 1782 
EXAMINATION OF PARTIES. See Civil Procedure. 
EXECUTION. See Civil Procedure. 
EXECUTIVE MANSION. See Governor, Public Buildings and Grounds. 
EXECUTOR. See Adininistration. 
bond: 
OXPENSCT OL ee SO SS er a ete eC en eee 345 
THOLES A LOPLI TTC Cenc e ere ene eee oe ae ee el eet ee a eee ee 346 
investments in federal{farmtbondsse— eee ae oo eee oe ee ee eee 225 
StockHoOlder “ins DANK 10 CS er eee ee eee PEE SST EY SE Oc rah ee ERE ee et ee 237 
HX PARTE PROCEEDINGS. See Civil Procedure. 
HXPHRIMENT STATION. See North Carolina Agricultural Experiment Station. 
EXPLOSIVES. See Crimes and Punishments. 
EXPRESS COMPANIES. See Carriers, Corporation Commission. 
claims: 
forjloss\ or damages) filingvandsadjustmentsassss22 222 eae ene ee eee 3524 
carrier's’ rightragainst) prior: carriera=s]4s5s——— = eeee, ae een Oe ee 3526 
existing. remedies: nots barreds:22--22 0S! 2a SOU Sy ee ae 3525 
ec. o. d. shipments; settle promptly for; penalty for delay___-___________________ 3530 
failure to transport goods within reasonable time; nenalty____._._____.__.________ 3516 
loss: or-damagesto. shipments aS eG STa sO SRL BO SU Tiet SI0seG 3524 
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penalties : SECTION 
failure to pay or adjust claims for damage within time prescribed___-__-_--- 3524 
failure: tousettle promptly for c¢ ovd- shipments sto8. oa yee ee 3530 
failure to transport goods within reasonable time __-__---_________________ 3516 
rates: 
intrastate:. corporation» .cOmMIsSsionTiixes sean s Se ee a eee 1066 
Kepie DOSte Cena ele Bee ee ee Ane gt Pe ony isan ne 35138 
norchargeun.excess.of printed..tarifi_ 22 _ = Sees Share iah iene 8514 
overcharge refunded; penalty for failure to refund_-___-__--______-___- 3514 
shipmentssintviolation. ofslaw 252-2). et Sipe” ir emery hyn eee: | 5087 


taxation. See Taxation. 
unclaimed packages: 


GASPOSLELO 1 eee ee re eo IS SRO RIES le. ISO: 3532 
Gispositionsofeundsstromesale Ofer tes aes ae ray eT ay eS NS 35384 
dispositionswhensperishabless 22 tie Peet) Rie eer Tae Sai 3533 


FAIRS. See Agricultural Societies and Fairs. 
FALSH PRETENSE. See Crimes. 

FARM NAMES. See Yrademarks. 

FEDERAL RESERVE SYSTEM. See Banks. 
FEREDING STUFFS. See Commercial Feeding Stuffs. 
FEE SIMPLE. See Conveyances, Estates, Wills. 
FEIGNED ISSUES. See Civil Procedure. 
FELLOW-SERVANT RULE. 


in action for damages against, railroad, by,employee__-___-_+.---+_------------- 3465 
FELONY. See Criminal Procedure. 
FENCHS. 
barbed wire; building unlawfully in certain counties, misdemeanor_____------~- 4423 
cutting wire or injuring same; misdemeanor=_—-=.12--_ 22 -- 2 loan eee enki 183 
injuring swilfullys imisdemean ores As HOE es ee See ee Be ee 4317 
joint; built by owners of land on both sides, when__.-.--..-._-__-._-.-_.-_-- 1832 
howeremovedsenoticeirequired seh 45 halite pandas pnd ie ele: Demi 1835 
removal of, when crop growing; misdemeanor______--_--__-_--_--__-.-_-- 1840 
repaired lafter notice Dh Owais eee ee a EERE hep tly | Se eek wean 1883 
when owner adjoining can be made to pay half-i-+_--__-_--.--____-__-__~_ 18384 
Howey alue appraised eres bere eh one SEO an ueliry Boe 1836-1839 
yerdictiotmury.saregistered:: i judgmentg aie eas Pee ha 1838, 1889 
lawvituleeheichttoniin diffenenticoun ties=- ee lee wares Pee tp ee 1827-1829 
watercourseswdeclared Show 2==— = 205 Bee ae eee es ee ete Se 183U 
removing from: around eravessmisdemeanors assess s= Sa. Sees eee yee Ss 4321 
STOGISL A Wiel CLC; CECH a eT FREER SS Ta ey eee Pak say Ferg 1842-1861 
LeALINS LdOWN,e MIS eMeCAN ORHAN BON BAe ere eel way eto meer peer pees | eat ymee 1862 
LEALIN ee COwiie Will fully, ami Scher ee Taree eee ae Me tan ey ce eas pens OY ee ee 4317 
VAldAtOnROLaDyajUnry.. INGA CLLONetOrM CONLTIDUGLON =a === a eee eas 1836 
VERGICTLOL AUT Yee 2 Soe ee er a ee Rs er ee A ets Pe ies oe Bee 1836, 1837 
FECISECRCOMDyaLeSIStermO ted CCM Sint C ere eee eee ree ee 1838 
WiahercoursesmaceclaredmtoO sDem layaullamy in CMe sen eee ee ee eee 1830 
FERRIDBS. 
action against owner of for damages; how brought_-------_-_----------- 3823, 3824 
AP NEAIMLLOMMCOUMEYar COMM ISSTOMEI Sim a Sa O eee are ae ie segs See ee ee 3764 
bondmaiventbyeownertof-.< aes ee ea 3828, 3824 


FERRIES—Oontinued. SECTION 
condemnation ofiland for site*forsee masse oo one ee ee eee 3820 
eounty-linesferries Pus BRE Sle oeesenh wat pilot: tenia ns a Ree 8 26-5804 
damages by,indemnity.bonditortgivenk= oo Se ae ee ee ee eee 3823, 3824 
existing by virtue of any court order, declared public-2_--22-------_-2=- = +-_- 3750 
owner: failinestotkeep up public ete, penalty2ees=s— 2 =o nse anne eee 3821 

mayepuildzal toll-bridge instead Loteternyeesse sea ee a eee eee 3822 
mustherectfdrawsin:-when Sass s5 es a ee a ae eee 3822 
passenger“on, “delayed sgremed y=se2_ 22 2 See ee oe eens Bee SaaS ees 3828, 3824 
petition. tofestablish mike er es el ees ea eee ree Ss See ae 3762 
costsicadjudzedsion shearin oi NO ween ee ee 2 ee ee ane ee Beep eeeee ee 1244 
granted. or Tefused Seen Se sere te Es ee ae ee eee 3764 
notice’of given! hown 2 22 222 Le Se esac sass Sees ee eee 3762 
POWErs Of COUNTY, COMMISSIONErS! CV.Cre eee ee aes 1297 
tolls of, regulated by county commissioners__-__-----_- BESS AINA SAA CA eT 3821 
charging greater rate thans fixed, penalty =e heesass ae eee eee == 3821 
ferryzowner buildins)bridgeninsteademust charees === === a= == === 3822 
unauthorized, conducting, within five miles of public; penalty--___------------- 3825 
mail carriers may use for certain’ purposes=---sess sees oe eee 3825 


FERTILIZERS. See Commercial Fertilizers. 

FIDUCIARIES. See Trustees. 

FIREMEN’S RELIEF FUND. See North Carolina State Firemen’s Association, 
North Carolina State Volunteer Firemen’s Association. 


annual appropriation (222 eee a ee ee ee re ee ee eee 6056 
MOONE TH AKOZEY COE 1M OUAXIIS) ShoTAY EheyerRayIMeUAKO eo ee 6058 
distributed,“ how .22 2-22.22 222 22 Ee ee 6057 
state firemen’s association entitled to three-fourths__.__._.___.___.___.____--- 6057 

treasurer to give bond and make reports to state treasurer____---____- 6059 
state volunteer firemen’s association entitled to one-fourth_______________- 6057 

application of fund 22222220 ae ee ee ee ee ee eee ee 6058 

fire insurance companies to pay tax on certain premiums in aid__-_________ 6063, 6064 
CUT OUI GOL CR me ee a ee ee 6064 
fire department enjoying benefit to be member of state association________- 6072 
five per cent of gross proceeds paid to state firemen’s association__________-_ 6072 

one-fourth of five per cent paid to colored fire association___-..--_--~- 6079 
insurance commissioner investigates returns and collects tax_______________ 6065 
local boards of trustees entitled to funds from___-_-----__-__-__-__-__-_-_ 6067 

accounts; reports; failure to keep and make ------L£_-L eee 6070 

appointment; organization; treasurer’s bond-_-------___--_-_________- 6068 

disbursement. of fund iisvt us 2 Shi ef ee Sean he see ae 6069 

five per cent of gross proceeds paid to state firemen’s paancienie pee 6072 

insurance commissioner may withhold payment, when___-_-___________ 6070 

municipal clerks certify list of fire companies to insurance commis- 
sioner ;,.effect. of. fallure.to/s0, d0——— =o Se = et ee ee 6071 

no discrimination on account of color permitted in payment of benefits 6073 
penal tye LorsLallurestOeLe POLE eam. j ye Vase he ee ee eee re 6066 
returns on premiums made to insurance commissioner___----_--__________ 6063 

volunteer firemen at state hospitals for the insane not entitled to share in_____ 6183 

what:..constitutes 2-2. - 5 SRE a _ See eae ae ee eae 6058 

whosmay. participate, insbenefits----- 2-22 = ee ee eee ee ee 6060, 6062 

FIRH PROTECTION. 
chief of fire department; failure to perform duticse.——— ees eee eee 27438 
fire companies; members of exempted from jury duty__-________________________ 2329 
FISH AND FISHERIES. 
adiministrativeyagencies:slormers= =e ee eee ees 1866 
bait; poisoneds+use- Ofte ee ee ee NO Gey ol 1897 
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FISH AND FISHHRIES—Continued. SECTION 
boats operating in violation of law, seizure of-_.—_-=L2so2_20 4 Lee eee 1900 
pottoms for oyster or clam cultures Sarseien fae wie ste it eh eee 19038 

LESSEE OUD Oe Cl UIZ Neer petit seer ee ES, SE) Eh pare 1904 
markinovandeplantings soc eee CSU OE SUR SACS eet eleenepe! 2 1907 
Ler sani deren calles re ee AN ota cra, SS ee ere 1908 
Glamybedyd clined See eS see a sr te SE a i unt os ts 1902 
clam culture: 
HCASES OTe E OC COLI S 6 0 Meer er EY PP, 1903 
SUT CB Sigel CA SCC wegra ete cas ar sn ee TT IG Th 1905 
CONTEST OV Cre ee re Na NT ees Qe ay _ 1912 
LorieiturestorenonpayiMentectenen twee e sseees eee eS eee eee agnlal 
VESSCOME OND Gs Clitz Ora eee eee es rc sn 1904 
naturesoblelessée'striphntsses. cee =e eee ee ee ee ee eee 1909 
NOLLCOsAnC ei LIN oes seers eens ea Se See a a Oey Pa Reet St 1907 
PLeLequisitess Lote leaseson eer ae = Ee ee Are Sipe St 1906 
ETE W: a 1-0 Cel Cais Cee ee et eee ae pat ed 1909 
LOT IM wat Gal ON te |e ee eee eee on ee a a IRS PRE EP S ye 5 1908 
transfers.0f.. 2 aS a Bih Bet ela ee iervberts. * ett) ey ee 1909 
dams for mills and factories regulated; sluiceways.____--__-__-__---_.-.------ 1975 
dealers and packers: 
LICENSC MEA KM ete oes ee eee, 8 Ae Ae SETI OE ey EET ee ee AT 1892 
DULChASCEtAXMe so ee eee ee ee ee ee ie pen) Ss © 1893 
statisticsstoukcepvand sfurmish= os ocess ee ee ee BR ree 1895 
jealerssinpSseaaproductsselicenses snes eee eee eres CP Sel 1892 
aischargeromdeleteriousemattersintOawatensmeme ae ae ee ee ne rere 1899 
Orugs;. use. oLeingtakine ish Soesse seen eres yee seeee eee, ae lst 2 = 1897 
explosives: 
possession or fish killediby,,evidence of misehss2 ae ees ee sees 1898 
use, OLgingtakingeiish secs. eee Ree ee ee ee ee S| ele rio 1897 
fish: 
defined eee es ee le ee ee ee OE Rigel De eh Oia 8 2 1865 
edible: 
not. to, besusedsinstertilizerssipenaltya== === —— Aee aeee Seer So resit —— 1868 
LISCC ROLLS. 0.00 Se eee ee ee ae ees ee ag 2 1868 
ODStRUuCcHINSEPASsa lew OLMLNSELCA IS 2 eee ee eee eee S 1974 
protection from deleterious discharge into waters__--------------_-----.-- 1899 
regulations as to by fisheries commission board__-_.--_--__-_----_----_---- 1878 
HISH{COMMISST ON Cree eee eee ee ee a aes San Ee pee BS 1866 
fish commission fund transferred to fisheries commission fund_______-__--__--_- 1877 
Pishicul Lure eS hel on see eee eee ee ee ee, 1886 
fisheries: 
etined gases oe os ee Se ee ey a et pare oe fit ged crete ts. se tA _ 1865 
regulations as to by fisheries commission board =2222=-.~----=2---- 2-225. <- 1878 
statepjurisdiction, OVeCr = 2 ee a bee ees See ee eee thn Be ete it 1867 
TISHETIES= COMMISSION We ea see eee la ee A a Ae pene 1866 
appropriations for = 2.25 =se ease n oe 24 ee eee eee SAH Ro Aik. 1876 
inverferenceswith property Orsmarking S222) == eee ere ee eee 1896 
fisheries commission) boards === see ee en eee en eteae tte SORE Pee ye D ayret  S 1869 
Created See eS ee ae Sesh de ett 1869 
members: 
appointed) how. 2222 = =e ees os SS as ee od ater ete ste § 2 1869 
COMpPeNnsa LONE Ate Ses Se eee eS ee a athe vt tay RA 1869 
financialsinteresteinwnsheriesepLrohibited so == ae eee 1872 
OLrrvanization pe ss ees 2 Se eee ee a eee 1869 
reculatessasptoutushwtishinssandetisheri¢gue.= = 22 Soa ae eee 1878 
changes*in™ regulations; hearing’ beforessssasae a8 Seas) eee 1880 
reeulations affecting sexisting, interests-— 2-2-9 = eee oS 1879 
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fisheries commission board— 


regulates as to fish, fishing and fisheries: SECTION 
rerulations | published, oo eee ne Se ee 1878 
regulatesishipment ot water products--- = -— see See ee 1881 
reports; publication ss. = <= se ee ee ae eee Sees 1882 
fisheries. commissions fund..222 5.95. ee eee eee 1875 
credited with fish and oyster commissions funds___-__-_-_-__------_------ 1877 
GTA WON Th OW, eT ee a ee eee Se Shenae 1875 
fisheries,.commissioneng-— 2 Ps os ee ee ee ee 1866 
absencejorpinability.toacte=265°¢ 222" a ae ee eee 1870 
appointed pa bowigee see ee ere We ee etewa tied erie te Pesey es eae See 1870 
ATTEStRPOWeTLUO SS See es epee Se eee ae Ae eee 1885 
assistants : 
appointed{Lhow pe SLRS Se a ee ee Bee eee 1870 
arrest. power! to. 22 ME ee eS Se ae Rees Bale l enna 1885 
bonds Se. 020e ee SITY CY Os ee Ee eae ee 1870 
COMPEeNSAtlon py awe ee ee ee ee eee ee 1870 
dereliction, of duty ;..commissioner’s, bond Jiable==—— = oes -saeeeeer sess 1884 
duties. ..22522- 20 - ee len Hot alos pepe Jute ea set eee 1870 
financial’ interest’ in ‘isheries, prohibited= 22222" === se ee 1872 
OathsHe sic see SW eee EN ela ee ee ee eee 1870 
TEMMOV ECC. te NOW aia so ee eee ee ee ee ee eee 1870 
terms,.of offices S22 os24 a See see) hae ce ey eateries 1870 
boatsand).equipment2.=_-2 bc ee een it oe ere ae ee eee 1874 
bond wiiveseesboo ou Se ee Sie net ae ee oe gery ori ien tabs Pe eee 1870 
liable:-for-dereliction.of: duty2 eso ee ee eee 1884 
liable:for dereliction ofidutyaby assistantss2- 22) ee eee ee ae eee 1884 
clerical-force 4. a A _ anne bien at helt Belt 3a hisses 18738 
compensationweseds6) sence Bae oe: Hee eee ee ee ee ee oe ee eee 1870 
GUT CS pe eee Ce eee RE Sr eee 1870, 1883, 1884 
derelict.inibondwlableceés oS 8e.26 Sah ee a ee = ne 1884 
financial interest; iny fisheries; prohibiieds a] =e = ee eee eee ae 1872 
license.record- keptabyass 2220 ce Ee eee Seen Tie. tS tener eet ee Air SS ee 1887 
Oa twee en oh EE Nl ae ae a ae I ard fore Seeieiege ye eee 1870 
Office LOtra vss Bee eed, 4 a BAe aE ts eee ar alinorierie 1873 
TOPOL tS rete oe de Eh Sete ten ee heels eee anced See tee 2S 1870 
LerM.« O£ wOM Gea west eI SE Je er renee aie att yd ke oe SE ele 1870 
SV, GEIR CY) oe 10 oe LT CC se cate ahr 1870 
fishing: 
Gefined yet researc pao nel ree wee nels Set tee ie ee es OED ee aes 1865 
regulations as to by; fisheries commission board.s22-—2-- 22-225 2. Lage 1878 
fishing--structures +injuryetosipen a bye er ee ei 1973 
fish--offal-inonavigable-waters2l LAO Meet 0 Bh Oe “EG a ee a bees x 1969 
fishscrap-andsoilssstandardetor-measuring=== = ee Se ee 1963 
fish-ways: 
duty-of fisheries commission ersasstOs==— = ee ee 1883 
obstructing -in -Black-rivers_.—.-- 2 IU ai _ woe eens ii Suess 1995 
obstructing rin, Sis RUDSs PIVOT ee errr ee I SO Beane 1995 
EDS TE UC ELON. os Bees ars ah ca Sp ee oS pe 1974 
TINPOSUS ee ee ES el EE Sa Dre eee =| 2 'a_ apee  e 1875 
fisheries commissioner collects_.__...--_--__-..-..- t WEO EDA oe 1883 
inlets; “netsiin-regulated 2. Gs Ty ee. 2 Oe eee 1977 
inspectors : 
TOPO LITO EO Wi rests eet a ar rt tar Se roa ee 1871 
ALTCSt;. DOW CL et O Messrs HO _ DR ae et ee een ee 1885 
financial interest-in-fisheries- prohibited 2222. - aaa eee 1872 
COMPEeNSation sete SII RO ee emai ecOlimigget oes 1871 
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FISH AND FISHERIES—Continued. SECTION 
landsunderawater: right Ofetishing iInerantee Olesen =. 2 ee eee 1964 
LEW See VLOLEULOTI: Ober ee a ey a ee = a ee eee MSL St 2) er eee S SEPSE MY ena 1901 
Meense fees?) dispositionaee tas nee ee ee ne ee tn ee ee 1875 
licenses : 

Poatsmusine purse scines Or shirred T1CtSsee= === a= See eee 1890 
dealerssandsp2ackers--e ses — a a aa ae ee eee Oe eee ee ae ee ree ee se 1892 
AROS) TROD oy epee ee ae a lh eg INE ba I eee i ee 1887 
LSSUCUMNOW 82.28 ao ho ao ee a eee ee an een eenee Seen SO 1887 
licensesnum ber. displayed See eee ere ee ee ee ee ee 1887 
nohcompliance with requirements as to; penalty_------------------------- 188} 
oyster Doatsi22eseses= lees as aac te Se Be Se eek 1889 
DLEVequisitess:Olne as cea cee ee er eee el eee eee i eC ee 1887 
printed regulations of commission! ‘accompany l: 262 222-2 22 2st 1894 
reyokedsfor wiolation of fisheries lawsse- sess aa os ee eee ee 1901 
fermination sor NeEtelicense wea! seer steers ee Sen eh eae Bee 1887 
Various <appliancesseysiew-es 2 oerree sein Pens? “ere Fins irre s rer ees 1891 
local— 
counties— ®% 
Beaufort : 
fishing by residents in Bath creek; nets used___-_-_-__---__--_-___- 2026 
nets in Durham and Lee’s creeks and tributaries__.______-_-________ 2028 
NetSseiInwNIXOnNSE Creek sees ee eer seen ee ws eee ee ees 2029 
netssineNorthe creeks sas eee we ae a eee ny ee 2030 
netseresulatedminy certainmCcreck see eee eas ere ae eee aE Be ee 2025 
SI7ZCLOfMShebouchtsorssoldsresula ted stee ati. tale ee peee ee eee 2021 
use loLscertaingnetsiins Blountis) creeks. sae as eee 2027 
Bladen: 
fishing in Brown marsh and Horseshoe swamp_--------_--------- 2031 
fishing regulated in Black river and tributaries____._._____.._._____. 1994 
fishinesresularedaineWhitevlike=242 2027 2a eee 2 eae 2082 
Brunswick— 
clams: 
licensemiomcathersrequired ss ees. oes a2 — eae ees 2034 
protectedezclosersea Sonat ere ae. tel yee ee ee 1948 
SHU A SY MER GWG rs See th god EES alla ah bal aera 9 4s 2s 1, Sa a 1949 
closeyseasonetor fish tinieertaimawaters 22) ot eee ee ee 2023 
fishitrapssing Capes hearkrivicras ssi ee 22 eee eee ote 1998 
menhad cna resniationeotenetsme == ace tele eeenee ee le eee ene yer ee 1967 
mulletetisheriessprotvected see meee ee =e ee ean oe Seem 20338 
OY SLCLRDCOS Hur eCSHOM Sar alin oes seen cemees aver were OME Se eae 1950 
oysters, clams and terrapins; license required to gather___-.---_- 20384 
purseseines prohibited inumullettishine ss. 222 es eens ee 2033 
SIZCLOLS DATSAINg Nels aera ee ere eel eee ere eee My 2022 
Carteret : 
clams in Newport river; Close seasons. 2. == TeyOrey wags 1951 
hauling nets with power in Cedar Island township_______________ 2035 
joininginetsa togethermresnlated Se setae ee 2039 
lengthgof; netsiregulated = 2a. aes eee See ee ee ee 20388 
netsiregulated cinkwatersio0lsass= hs ees ee 1989 
obstructions to fish prohibited____._.__________ Po) ey 5) 2040 
oysters; close. ‘Season G@iors agreed eae ear ie 1920 
poundinets¢in INeusepriviers2see se were ree Sean 2041 
pursemets? for foodsishyprobibited S222 2) mi yee es 2043 
pursemnefsetoremulleta prohibited aes eee eee 2042 
SiZchot fish boughtsoresoldareculatede. saeees mene eee 2021 
SIZO_ Ofsscine meshMiorsemullelswe sit none Seay ee 2037 
CErrapin diamond. backi= = see een eee es SO ee 1959 


INDEX 


FISH AND FISHERIES—Continued. 


local— 
counties— 
Carteret : SECTION 
usewofastationary Nels seOrptlaps= se ee - oe ne a eee ee 2036 
Chatham: 
fish-waysiin Haw river... 2) 2 eee Se ee 2044 
Clay: 
fishing *rerulated 2s oes ee ea ee ee ee ee ee ee eee 2045 
Columbus: 
fishing regulated mins Lumberg rl vie tse asa ee ere 2046 
fishing regulated in waters 0f222222=-_-222--- e ee 2005 
traps and netsiin Porter sswalipss soe seen. ] an ee ee eee 2047 
traps ine wumbersriverkandstributariessee= = sae eee eee 2004 
Cumberland : 
close season for fish in certain waters--c-2--2 22-22 sels 2023 
fishing regulated in Black river and tributaries_________-__--__-_- 1994 
Currituck: 
close season for commercial fishing___-._._-___---~- @. neha: 2050 
dutch netsvin\ waters <0fse 2222 ee ee ee 2049 
fishing between sunsetsands sunrise! =e an eees- ee ae ian 2049 
fishingsin fA tlanticntownship-2=e=) Ste ni 2048 
net sstakes,) removalofs.22--2-_ Saeen Beaee a aee 1978 
rightsotssearch during. close season sets a ee ee ee 2051 
Dare: 
drift, nets for, herring*s#isess Bi SA net tae aie: Se 1980 
dutch and pound nets prohibited in certain waters___-_----------- 2052 
fishingsinwNittysblawksbayeresilated essa. s= = a= eee ee 2053 
menhadenyiregulations#oli nets: set ee eee Ase 1967 
s1Ze Of, ishsbought orisoldiresnlatedse sae ae eae ee ee 2021 
Greene: 
fishing) onyanother’s land 22 3s ee ee ee ee 2054 
size.of mesh¢ingnetsimeculated 22-2222" = = ee eee 2054 
Harnett : 
close season for fish in certain waters______-_--_--__-__________. 2023 
Hertford : 
trapszand nets inv ofecasigcreek=ae sa eee eee ee eee 2055 
Hoke: 
fishing reculatedm ing wa lersy obese eee ee eee eee ee 2005 
Hyde: 
drag nets .in..Rose, bay 2 -Ssigee = an ah elt een eee 2057 
drag nets in Slades river and Fortescue creek____---__-__-_____-_ 2058 
nets east of the mouth of Slades river__.___--_-__-_.__________-_ 2059 
pound, andidutchi nets= 2) 2 sh Se ee ee ee ee 2056 
SIZe LOL Mishs DoUehteandacol dereoitl a t CCl ees eee nen eee 2021 
New Hanover— 2 
clams: 
in Masonboro sound; restrictions on taking_-_.________________ 1953 
protected: ScloseySea SOn= = ames eine seen tnenen eee) eee Ope ee eee 1948 
close season for fishing certain ewiatters se anes e nee eee ee eee 2023 
fish-traps_ in, Cape Hear vrivertiivws are): sei bere eee 1998 
hand nets of certain bar mesh allowed____-_______-______________ 2060 
menhaden: regulationlof nets sssee sess 21 san eae ee 1967 
nets and traps in Masonboro and Myrtle Grove sounds____________ 2061 
oysters: 
close, season forste tke Sarees tare ner Sy aie Se 1920, 1947 
close seasons for ines MyrtlesGroversoundses. =a eee 1952 
culling == 3 2S ee a ieee! Senet ee 1929 
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local— 
counties— 
New Hanover— 
oysters : SECTION 
THC A SULT CS ee LO og et ee ee es ee ee ee ee ee 1923 
NCU CCR DULCN ASC. OL cess ane eee a ee ee ee ee 1944 
UNGcuLled spurchaselotaby, DOAlLCA DLA a= eee ee 1944. 
DULSEMCtST AN GeSECIMNES el Ole TOO 1S lh eee ee ee ee ee 2024 
SCINES. IneA TLANTICHOCOAT = = sets ne ae ee ee Re ee 2062 
SIZG7 OL DATS De OLS tee eee Nn eee eet ee ee ee 2022 
Northampton: 
TLADSTAN CEN CLS el Me PD OLOCA CTC GT CG ks cece tee i een ee eee es 2055 
Onslow— 
clams: 
close season in Queen’s creek channel to Horse ford__--------- 1956 
CLOSER SCASONeI NGC lua lly Will LOLS as ee een ee ena ee 1954 
fish-ways in sound between Bogue and Brown inlets_____-_-------- 1974 
NELSFATCeSCIN EST ONE COA SGE TCS ULE TC Cla eee aera ee man we 2065 
ODStruchions un Cypruseswamppand Laws tunes ee ee 2063 
oysters: 
Close season* forsee ees eee wee EE he 1920, 1947 
ine Certain Waterss aa ee ee ee 1954 
INS CUI DRGCOUNICE Sek Sie. Peete See eo pe eee ge 1955 
CULT Tee eee earn eae. ee ee ee se 1929 
INCASULESHOT Pele we as ead See ae en | a ee a, 1923 
unculledSyurchase sot teewess eee een ee peep 19438 
UncUled a purchasenOtepyaDOat~CaDCaU eee ae ee eee 1944 
DULCCANCiSeANGESCINCSELOre LOO MS nee are Ses eee ees ree 2024 
DULSERNCLSELOME LOO ma SIe pT Oli CC epee eee nie woe ee er 2043 
SCINCSHAN (pn CUSmI ie NC WaktLVCl mas setae ee ee ee 2066 
SCODMIUCTS LOL LLC seeeee ta creeeee wen rape ook gee eater cies oe ee ee 2064 
Pamlico: 
drag enetsaprohibited: inscertain, Streams= s+. — ee 2069 
dutchyand,poundsnete;resulated alay, GayS-=-=_---- ee 2067 
haul and drag nets regulated in Smith’s creek, ete.-____-__-_------ 1990 
NCtSei ne Daw SOM Sa Cr Ce Kk sere te oe ct al ee ne eS ee OO ete ee a a 2068 
joxoybeaXol, Sayers! swaKa! ChbRaay TAKES Thay Wee OL Se ee ee 1990 
sheriff’s duty when fish-net regulations violated_..____.___-_____~- 1990 
SIZCROL St She DOUST TR OGESOLU ET eoull 2 beG meee ame = ees eae eae ee 2() 2, 
Pasquotank : 
NCS HIN sea tlLevaCnCek 3 ae) 4 22 1 eee a ee a ee 2071 
NelsPingeasquovanker Vel es sss a ee eee Seen a ergs sm ee Le 2070 
Pender: 
Clan Se NLOLECLEd ss CLOSE SCAS OM = eee ee ea ee ee ee 1948 
lay days in Northeast Cape Fear and Black rivergs_-_____-_-_______ 2000 
MenNVAGEN Eres Ul abl OME O Lal CES el OTe eee eee ee aaa ee aoa 1967 
obstructing fish in Northeast Cape Fear and Black rivers_________ 2000 
oysters : 
ClOSCRSGASON DOL === Sa oe 2 oe ee eens eae eI 1920, 1947 
RCUL Ue ve erect ee tte ee 2 ee Meme te 1929 
TD GA SU CSO eee St eet See ee Me MS Res eek 1923 
UN culled Uunchase gO Late. 5- eee Le eee te ge 1943 
UNG eC ss DUC CHASE: Ole Divan OS tanGalo ie) lees eee er 1944 
DULSCaTLCLSPAN CES CLM CS pL OTy LOO RELS seem te imnen Meee ape fae eee 2024 
Sizey Ofabars. ink Cts 2. = ae ees ne ENS ety. eee Slee 2022 
Perquimans: 
gillynets.in Albemarle sound-and tributaries_.-. 1. +. 2072 
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local— 
counties— 
Robeson : SECTION 
fishing in Lumber rivers 222) 22222 eee 2074 
fishing ziniwAters (Ole. tee Ole ee 20738 
fishing Tresulated Vite Walters. Of vases oe ee oe ee eee 2005 
ey aS) MIL WhN NSO Haha Chavel qm yweeMaes ee 2004 
Sampson: 
CIOSEESCASONML OM TSH GIs GCOTGALIE Wiel CLS cere eee ee an a 2023 
fiShine  TeLuUla ted See eee eee ee ee ee ee 2075 
fishing regulated in Black river and Mingo creek__--------------- 1993 
fishing regulated in Black river and tributaries______-__-_____-__-_ 1994 
Scotland : 
fishingy regulated sinew aters{oLsa saat = 2 eee 2005 
Tyrrell: 
fishy Oftalein tertain=watersss DU ttl Sees sees ene ee ee ee 1969 
nets in-Allicator river and Hryimgpanereckia= Sis aie 2076 
Wayne: 
nets andstraps im Neuse; and little river 2) =) eee ee 2077 
traps inhNeusegrivier a= 2s a ee eee eee ee 2009 


sounds and inlets— 
Albemarle sound: 


fiSHIN Sawa TMSCLNeS se NETS eet Crt COU aterm mem meee aie mee ee 1979 

Mets NCALAWMATVeSsOn railroad din bri Semen ween eee ee ee 1985 
Albemarle sound and tributaries: 

drift mets wegulatedes ees PORE TEIN 9 ORE en ee 1980 

nets;and netistakes!reculated 222222 ee eee fh ee 1981 

nets stakesttorbefremoved.2¥24. tare hee DES IO SNe hee 1978 
Albemarle sound in certain parts: 

anchored ri timeande sta ke mneise ces Ul ave ceases eae arene eee eee 1984 

PUINCES VES Tate arrearage eee eee 1982 
Albemarle sound, off Tyrrell county; gill nets regulated________--___-- 1983 
Croatan and Pamlico marshes; fishing apparatus near, forbidden___~- 1986 
Croatan sound; fishing with seines, nets, ete., regulated__.-_-__________ 1979 
Croatan sound and tributaries: 

dnriftrnetsitresulated Se es ere ee ee eee 1980 

netystakessto wbestremoy eda eae eB ee Re EA eee 1978 
Currituck sound and tributaries; net stakes to be removed___----_-_-- 1978 
CurritiekvsoundiinetsHusSed eres ule tec ame eee ements meee eee mR eee 1987 
Hatteras inlet; drift nets within ten miles regulated__________________ 1980 
New inlet; drift nets within ten miles regulated______-___-__-____-_-- 1980 
Ocracoke inlet: 

driftenetsawithing ten imilessreculated e222 222 Sasa ees ee eee 1980 

netstreculatéd tate ee See ee A ee eee 1989 
Oregon-inlet; drift) nets’ within’ ten miles) resulated 222 £8" —— = _ =e 1980 
Pamlico sound: 

Ashine  withyseines; nets, ete. reswlated aes eens eee eee 1979 

nets jregulatedwiss- conse SAeeeie ie ae See eee eee 1989 

nets itoxybessetmortheandssouth=====ses evel e vee eee 1988 

podeandgdutchinetsiresulateds==a ae ee eee 1990 
Pamlico sound and tributaries; net stakes to be removed__-___-__-___ 1978 
oarokerysound+spoundenetsar es ul ait ec See aes ae nee SS eee 1991 

streams: 

Biss Contentneamercek: sOvStruectLOnsmanids cha] Sue tee meee 2006 
Black river: 

fishinggreculated, Sees eS ee ee See ee ee eee eee, 1993, 1995 

obstructingatishsw ays! tie eee see ae eee wearer Atk eee Bae eae 1995 
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local— 
streams— 
Black river: SECTION 

ODSELUCtIN SP DASSage) Oly TLS Nee oe Se ee a eee ee ee a ee 2000 
Backer ver canGe tli pUcartes satis iri ae CO UL ACCC tee eee err 1994 
Black river in Pender county: 

EUV ame C0 CUS ee ae er a ee at 2000 

CSHEN OES Stents ANG bah ACS y Hat Bac gy = at Pe a Ba a ph ll a ee 2000 
Cape Fear river: 

HSHIN SSD Ve NONTES COTS seer eee ee i ae 1996 

HSH CLA DSET CL UIA TCC meee eer ener eters ene ee ee 1998 

VEO AY.S erie COL CALY ee Dell peer tes ee en re es 2000 

MELSEATGRSCINCS TLCS TA LCC ae eee ees eae nk eee eve reese ee Reet 1997 

TASS St IN ye ag ig gs pe yey At a A vp pp ye ac ba 1999 

ODSTLEUCTIN OM DASSAS CMO Lin ll S liberia mnmennonee tue ee ponents foe femtee enim SR ls 2000 

SOMES TAN C anlehsal aes. oe es ee eee ene Deena at Ln, Riana ee oh eye Ne Iee 2000 
Cape Fear river, northeast branch: 

NER (CO Ee dn Se eC I Seem Se) A Ee ay SA ay a cms na aN 2001 

obstructing ish’ = 5- Stee ee en A soe en binds 2 2001 

seines, unetsJand {raps oso 5 2 ee erie Sage Oy pe 2001 
Gashie~river,;..dutch netsit fee syanser ot weve inoleeein, edie th os 1981 
Goose creek and tributaries; drag or haul nets unlawful___--__-__-_-_ 2002 
Little Contentnea creek; obstructions and traps in_-____--__-__---_--~- 2006 
Little river, dividing Pasquotank and Perquimans counties; obstruc- 

tionsinihes=S2eeh as = ODS TO Val FURS S309 See 20038 
Lumber river and tributaries: 

CLOSE SCASONSLORMULADS. one ae ee ee ene ee eee eee 2004 

CST RC OTT FOC Bees cere ee ear cree ee RL OPT eS DS Re ree 2005 
Mangos Crecks ey iiSiin SACS 11 CCl eras ke ee aeene a ned ae 1993 
MoccHsini Livers oODStLuchionsmand™ (laps =) ==—= a == anne eee 2006 
Neuse river: 

NCLSBrecUlatedies Hawt aka wel ke amare des went mee ere Wee deren em ae 1989 

OTS UT UCL 1 gE ST wen ere oars es aoe eh ge os en 8 EI as, 2 | 2009 

podzand=d utehenets-recula ted asses" aes new sae eee ees ee ee eo ae 1990 

DOUNC mMpPOdeaAncducurchnenetsereoi] ated aaa ate a ete me mere eee 1990 

SCATLONATE Vee Sete OL CU tCHMN CLS eames ee ae eee ROM ew ee ee ni i 2007 

Stalionaryetrapeneus Tevulaled === ese anos ae eee eee ee ee 2010 
Neuse river and tributaries; size. of. seine bars regulated__.-_-_______ 2008 
Northeast Cape Fear; obstructing passage of fish____._.___._-__._________ 2000 
Northeast Cape Fear in Pender county: 

TEE VACLELY,S we 1 Tleercrmrerrrne: Senne Meer ats © cea ee Le 2 WNSe SOME MTERnEe EA ee ee Ne eree see ss 2: 2000 

SCINCS ANC. TCLS mites See © i se Mh een nea weaned, eens liee Ue Pe earn Soe OS 2000 
Northeast river: 

TLOES TRL Wee veer een cae PN IL A Ed ee Lars Des Rc CERN Aer OreeniC a els Sn 1999 
Oyster creek and tributaries; drag or haul nets unlawful______________ 2002 
Pamlico river: 

TICES MTC LUN AL CC eee Saas a ee eae ere eee cre pat ee ce nee a A 1989 

STATON ALyeNetse re LULA ted sae ee ee es ec Ne: RPE Osh vnl me oy 20138 
Pamlico river and tributaries: 

LAYS CRY Spee ee ee eae ee ee Se em ae ere Wise aE ee eS 2012 

USCMOLESEACLONATY. NetsEreo ulate ae =a an een me en eee 2011 
PA SHUOtAN Kama Vicis wen eum eCCLtalny parlor Ol == =a aae aaa me snes nein eee 2070 
Perquimans river: 

BACB SSR ED STS em PS Sc ee hk ee ee 1978 

Scines enetsmandwhedcess reculacedias= === —s= == == nes hes Aarne ae ne 2014 
OanOkeariver arith nese Lrecul ated eee a= nas ne Sees See = a esa 2015 
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local— 
streams: SECTION 
Smith’s creek and tributaries in Pamlico county; drag and haul nets 
TOQUE COC a ea re ene eas Se we re om ee re re ee 1990 
Scuppernong river: 
NEtS NEArPNOLLO! KA SOUCIMETI a Ail kt Oey omelet nee tee ee 2019 
nets Obstructins Ghannelsor near prid ges === a= ae ee ea ee 2017 
Scuppernong river and Lake Phelps; stationary nets regulated___----- 2016 
Scuppernong river and tributaries; obstructions and nets__-_--------- 2018 
Six Runs river: 
TISHINS VCS UVACCC se er eee te ee Ne ee ee eee 1995 
ODStructing” JISH-WHYS =csese eee tae wane ee ae eee eee Se 1995 
TAT TIVEr 7 Mets, LCL Ula UCC ete eee oe ne ee ne ne 1989 
Tar river and tributaries: 
TEL Yo ELV Sie reece ee rae Seer 2012 
userofe statlonary. nets= reculated a= ese ee ee eee 2011 
Trent river: 
size-of-seine: bars: regulatediass==24-=s=s-s==52. 99RD VRE =e ee 2008 
stationary,-set- or-duteh-netS2-2=-=5-->. Sai saiocado___-- -2= == 2007 
use-of-nets- regulated ssc2s05.5-.. 200%) DOR. Stan santos —=_ oso ee 2020 
maps, fisheries commissioner to prepare and file-2_-2_--L_--+_----Li-+ -_------ 1883 
menhaden: 

fishing. for, forbiddennto} nonresidentset:8. 2 stem. eee eee eee Po 1966 

nets forsrecilatedieciicntsd Ran tentepgnet! wottterth ppt often ee 1967 

DUuLchasesote weneca lsh Gap ym OCS Cl CT bs ee eee ee a een a 1966 

mountain trout; -ClOSCsSCASOM wl OTs ee ee eee ee ee eee eee 2078 
nets: 

ANCHOLANEES alle GOLA We aT ES me Ae CTT a Toe eS Cy UIT0 Cleat eee a 1984 

drift nets: 

ITIMCEL CAIN AP ALCS eeA | O11 AT 1 ee SOULE CL ee eee nee a a 1984 
regulated. in COrtCaim aw a LOLS = cea oe er ee ee eee 1980 

CUtCh netsesinecerLalne Dares Ole LO emai ers Onlin Cl eee me een eees ete eee eee ae 1985 

gill nets: 

TTL A LO CTIA T Oe O UIT Cl as es ee ee er ae ee 1982 
DIVA CH Ey] Oe SOUL Cle Ota Pop ya: a OO ULL Us yee te 1983 
used in violation of law; fisheries commissioner to seize_______------- 1982 

Injury: TOLDYp VESSCIS™ Pema E Vab tO Veer ae eens eee ee 1972 

Tarceny. Of, fishy forma. cet eee eee a ee 1971 

pound nets; in certain parts of Albemarle sound__-_---__________________ 1985 

TESULA TCC ear SL) CCS aa a ee eae ce ae eee ee ee 1977 

shirred ’nets. DOatss Using. lL CCM Sei OT ae eer ee eT So 

StAKe MeLS INE CCLEALM DAL CS eA ETI eh 1l eS OUT) Cl eee ae ae eae 1984 

nets and net stakes in Albemarle sound and tributaries_______________________ 1981 
netastakes* in’ certain gwaterset CMOvVCO 228 nas on ee 1978 
oyster bed: 

GOAINOC teccrsere a wees eee at ae ee ee ee, es ee 1902 

DULG HCOMMISSLONSr SECO wD Uyais LC ULS et 0 Tee eee eee ee 1932 

LEal Proper cy LOT. Ce Xe Gl OMe Cl Cae eee cater cee oy ee 1919 

OYSter” DOAtTS)” TICEN SES LO Laie cer ca eee le see re eee 1889 
GOYSTELMDOATS MreSUlaAuiONs LOI 11) GOT el LE a Ca T Ne gee eee eee ee ee 1942 
OV SCOVRCOMIMISS TOM CT ae cates cae ee ea rn ee 1866 
oyster commission fund transferred to fisheries commission fund_______________ 1877 
oyster culture: 

IGASES COLSDOLCOIUS LOT eect cere cre re ee eee ee ee ee 1903 
ATECAGMCAS CCLn naa een ere ace en ae eee ge 1905 
LOLTCIUIME LOL MOMP eye es Once 1) beeen eae ce 1911 
TGSSCCT LORDS CIELZ GH sere aS oeeee oo me ene ere OO ee 1904 


INDEX 


FISH AND FISHERIES—Continued. 
oyster culture— 


leases of bottoms for: SECTION . 
MTA CULE OTe | CSSCS Ser CTS rere een ee eee een eens) PRIOR | 1909 
HaOL AKG Sat a0 treet 0 HO 2p martes eg a pe a ge ie MM Se a! Lt Siew 1907 
DVETEQTISTECS et Ole LCoS eet ers ere eee ree Men Se eo Renae Sead. RENEE OSE ad: SID 1906 
AOVOLEN BEANE aOR AGEL BS 2 aa gr pa pap ae gE) 1910 
Cernis- and =r entale 2 = en ee I Se 2 ee SieOM Aoi Sasi 1908 
CPaMSLEr tO L eo eee at re ree EE EOD BOLISEe NO 1P) Riso" 1909 
oysteradealerssto keep TeCOrdS.=- 3 ee ere See Ue Be) EOL ae: 1921 
oysters: 
GALCIITI™ LOT LIT ee ere ee eee TEN EEE MANOR” 1B Rae OE ayeS AMERY 1939 
CaLChine sOMe SUI CA ym lec Ua The 1 enna aes nen nese wenn Renee BUST 1940 
CIOSEESCASOM, LORS: CX CEP CLOTS ee eee eran ere eae meme enneangnnemimen, “RAUNMCrEAUSANER © 1920 
Cullinganeq tired esi ZeR kins tee ere ee ene pera ns, MORIEOUEIY » 8185119" 1928 
LOGAN OCI CATT ONG meee sees srt ne ee ee ee ee ee ee ee eee 1929 
dredging: 
Ieee POD ted = ee ee en eee eee eee en. Ge eres See 1926 
EVIGENCE™ OLse W NG tat 1S es een ee eee Bee eee eee eure ee eeeER | ARES S OR ORE ONDE 1926 
Regilatedasnto tennitory ands SCASOM= sae seme a wees Ot 1925 
licénse required to gather in Brunswick county—_—-_-2— eee Se 2034 
licenses : 
boats failing to, show Jdicense for on demandes ee soos e eee ae eee 1937) 
DOGUS -sUSCNOL. UU COSC saat eters ate tee ee Eee. ee ee 1936 
CLERIErSOeece cee ot ata ee we Pie or epee ee Meee: SIT 1917 
COB LITI OF ET EW LULL OU berets cerns eee rte eee een ee EN Sr Seen ne Eee we, RR 2S 1935 
ase; MUMmMDel displayed. Ol Od twee een mere Ene enes oes) Cen 1938 
NEeniSceeMuUst VELDONaAeMUen eS iC Crit ae ere ee 1915 
TOU GM 7" REP OES Clee ts LO tame ee eet sees een ae ee ee ee Ca Dak Se Pane AUD _ERSRAE PAR 1918 
nonresidents not to be employed on licensed boats______-_____________ 1915 
COLEW I) OT OME EHO OY BU GE: Way Pe a ky pe en a ay plea aan eg panna eden PO Sag 4 Brak 1913-1914 
CUAL Vad cal LLCO. LLOTI: LOL ereret enna Reet eet ee ener Eee Ieee er aR MVR ARSENE yt 1933 
FOSEEICCCOMEORECLULZ CI SO ERS LEAL Cote eres ete eee eee ee ee RR 1889 
Gal kon ea cL CH) OU Geees es ee ee ee Re eR soe 2) Jee ok ee eee 1934 
[RO AEH Eee panies ae toate aloe cael tate ile etapa shat Pabedan hres each 1913-1914 
TMC AS TLE CS wa: 0) eget ae gee nee ere epee ee ee EES Lae TRL, Sneee® eee DL 1922 
TOCHLaMLOG LIED LICH SEAS CUO ce ote ce ee ere ee eee ee ee eee 1923 
Lara S ULES LOL Ly LUC snes ses =e am aes eee Reena ne meena nee 1924 
NaN ee ee can SSSA MESSI ISI con 0s ae he he pa dell ES kM Ll UD th 1922 
planting: 
UAC UT UMS KG ly atreo yaa aaa ope Hee Wh AOE Sy aomannye ea IAS A Og a a ie a La 1931 
unculled may be taken for any time by residents_____________-_______ 1930 
AVC HUN KEG maniesiyans vey aHallrevaw KOIe Vonye GM EIN EreN Es aia a a ae 1930 
CAaXSONREXDOCCCU. LLOLM gle Ce ee atte = eee ee GRE eer eveenee enter 1916 
unculled : 
DELIMIT s LO_ ESIC CN tml Oat) eT) GT) One ee ote ee 1930 
POUT SC OL ots ee cee ne ee ee 1943 
. See OTe GALS DON bel C LOL sete reste ae oe eee ee ee eee 1943 
Seized sana SCALLELEG, Ol DUDES COUN G Sane = = tea ee aeene mene eee eee 1931 
seized; cost of seizure, etc., lien on vessel or train containing________ 1931 
MESSClEOe balm -COMbATLG Se SCLC C == merase = ite eee ee a Eee ONE 1931 
COSTS LOL Seize, CLC ae) Lele a tee enna ee! Seen een me a vey, WC aeenae Oe 1931 
towln? Charges: ,CX CENT ONS 5 hO28e or Sep ee ese spew ee 193 
LW OACGIM SOM a SPU Cl Aye OT Hel taeTl) Ll penne eee eee Petia ae ego eet 8 1941 
packers plicense: 2222. 22 ee ULE PUNE NN TVS Susp yeh ie © EE 892 
DOISONMIN YS SULCe Ts See ok Pet ce ee eae ce el | J 1968 
DOISOn Buse: OLE taking: LiGh= sae Ss Ree Se eee eer ee eS et ee 1897 
prohibited areas, interference with, markings.of—._- =. --- <--. —-s ee ee 1896 
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purchase tax: SECTION 
COLLECTION De ste oa = Aree eee, Sas ee eee 1893 
nonpayment penalty + tested we yin ee ee A eiyts & alee levererermeytL Senne 1893 
on dealersaandi packers]. 2.22 2s eee eee ee ee eee ee ee eee 1893 
SCH EGIL] 6 teeters SES easter IN et, eae Th Deeps ce eee 1893 
purseseines* boa tssusingelicensegto ree seen ee nn re ee ee 1890 
rezulated DygtisheriesscOmMISSION ED OAT C see = ame eee ee 1878 
regulations as to by fisheries commission : 
affecting existing rinterests_ £e tein wees) a ee ee a ee 1879 
changes sinephearing \ Delores see ee ee a ee ee 1880 
printed Sandsfurnishedelicensces= = en eee ee ee ee ee 1894 
Published yi cewek see ee Bete ee See Se a eel ee 1878 
rentals “disposition wate beri a ba ee ees SNe a SE eee eee ee 1875 
salt fish: 
INSpPectorspandsiNspectl on ae eee ee ee ee ee 1960 
packages .markedsy hows oe oe: seers Be ee eee ee 1962 
salthmulleteanackages marked (a 0 Was  eee e eeeeee ee 1962 
weilghtronspa CKA Ge seSOlG gD Vanw Cee te eee ee ee ee 1961 
scientific investiga HlOmS guts) we CO Tee ae eee es a eee ee 1886 
seines: prohibitedstosnonresidents® sees sa nee eee ee ee 1965. 
shellfish : 
MANCON Vs OLN ee Ie Ne eee Oy AB a ci ie aoe) SE at an ee eer ee os ee 1945. 
residenty may, CAtCHET OM OW SC Sam tee es eee Se eee ee ee ae 1888 
SalelpwithouGplicenses Dem al tye ea es eee eter eg ee eee oe ee 1888 
Lrespass, On “ZTOUNG Siw OG. oe cee Re a 2 eee ee et 1946 
SHELL SHACOMMISSIO Mg ee aL eg Ee Ei ae pes eee ee ee 1866 
Shelltish COMMISSION CL Fee es ee se ere ek ea ee 1866 
shipment of water products regulated by fisheries commission board___-----_- 1881 
Std CCW By See Ss eT ee ane ee ee aT ee ee 1975 
penalfyALorstavuUreetOmCONSELUICLs ALEC OUL CO ee neces ee we 1976 
rerulation sand RenLorce men (aes a a eee ee ee eee ee 1976 
statistics : 
COMIMISSIONNMAKeES MreS Ula LLON Se LOM (1, OC UT Cream ean eer 1883 
Ceg*lerseand ep ACKErSeCOMKCOT w aTl Cm LUTE Sees ne eee ee ae 1895 
CutyAote fisheries COMM ISS) OT Crass Sec O eee eee eae a eae 1883 
fishermangfailing sto: furnish © 6 seek en cee eee See Seen eee eee 1883 
SUM Ca yp ets wal GI SLT TET Loa OT eae eee me ee 1970 
surveys of prohibited waters made by fisheries commissioner__________________ 1883 
taxes; disposition, 2. ce Ee ee 1S ee a age oe one ee Se: Ser eee 1875. 
terrapin: 
diamond backw terrapins pT Ove Cle ce wees = ae eres ae een ee een a een ee ee 1958 
drasenets Wcatchingawithe by. DOMTES] Gem ts mere ae ae ete eee ee 1957 
license, required “toy gathersing Brunswicky count yoseas =e ae ee 2034 
violations of fish laws: 
appliancesPremoved® pending Mtrid | aae see a ee ee or ee eee 1883 
appliances seized and sold; application of proceeds_____-__________________ 1884 
arrest by COMMISSIONCTA OTAASSESUAT USMC LC pee aaa enemy am ee 1885 
INVeEStiST ALONE Dye SNCLLESRCOMMILSST OD Cie cee ee 1884 
WLOSECULCC ED yell SHEL1CSmGOMMNISS LON C pesee eee a eee ena 1883 
waters.) deleteriousadischarge sint0s4aea= = ae ee een ee oe 1899 


FLUME COMPANIES. See Carriers, Eminent Domain. 

FOOD. See Pure Food and Drugs. 

FOOTWAYS. See Roads and Highways. 

FORCIBLE ENTRY AND DETAINER. See Crimes. 
166 


INDEX 


FORECLOSURE OF MORTGAGES. See Mortgages and Deeds of Trust. 


FOREIGN CORPORATIONS. See Corporations, Building and Loan Associations, 
Insurance. 


FOREIGN EXECUTORS. See Administration; Bond. 
FORESTS. See State Forests. 
FORGERY. See Crimes and Punishments. 


FORMER JEOPARDY. See Criminal Procedure. SECTION 
accessories before- thes fact=ssenseeseaseesae SU it 20 Bene 1p Boeot Bi vyowreab 4175 
false pretense; person tried for cannot afterwards be prosecuted for larceny 

upon samegiactssetes Seka. Se Se SSS Ske Shee ea 6 SO Diee Ons arab 4277 


FRAUDS, STATUTE OF. See Contracts Requiring Writing. 
FRAUDULENT CONVEYANCES. See Conveyances. 

FREE TRADER. See Married Women. 

FREIGHT AND FREIGHT RATES. See Corporation Commission, Carriers. 
FUGITIVES FROM JUSTICE. See Criminal Procedure. 

FUTURES. See Gaming Contracts and Futures. 

GAMBLING. See Crimes and Punishments, Gaming Contracts and Futures. 


GAME LAWS. 
UCLITETILS CELE El me) O Wane cee ae eee eee ee ane ee a eae re Dic ny en nee 2079, 2087, 2088 
aeroplanes, ete.; unlawful to hunt wild waterfowl with-____-_______--_________ 21238 


Audubon society : 
authority to grant permit to transport beyond the state live quail or par- 


(EIU G EES AN ane ee es 2 et eee es ee ee ee. eee 2106 

DIF GRAN sSAM eer UM CLA CC Se eee re ek ce ee ee a eee ee erie 2094 
bird and game wardens and treasurer appointed by governor___--_-__------ 2090 
bird_and game warden must wearibadges.oheb2 228 <i t  e Seet 2091 
birds, nests and eggs for scientific purpose___-____-__-__----------------- 2104 
certificates to take birds, nests or eggs; authority to issue________--_------ 2104 
clerk must report licenses and transmit funds----__.--_--_--____-__--_--- 2093 
clerks of court to meport, on, Licenses to sais? en eis eee ee Bees 2093 
CTS UL CC ater eee eee re ee EE eS ee ayer Ph pees i Sriak ester foe. 2087 
exportation of game by licensees of society_..-..__----42--- oben cs 2095 
gamerand ibird) funds Tite se Sper Deere aie epee a SF pret e  Weby. 2094 
game that may be taken out of state under license from_________-_-_______ 2095 
game_ wardens appointed. Dyse eee ee Se eee eet Ree ee ee Sle are 2090 
qualificationtand  badges===s== = sats ne eee cathy Sree eee 2091 
INCOLPOLALLONS, POW.ETS,, O11 CCLS CU ae ee ee ene ee 2087-2089 
nonresident. hunters Micenseg front or as ie ie Ss ee eee 2092 
nonresident hunters must secure license from_.__.___--_____.1-.-..----___ 2092 

OND TOC Ge re ea ee I ec ce Se eel baer ope So oer. 2088 

OMT COTS 0 as war ee ee ee eee En OL 2089 
bag limit penalty for violationsees == temas neers bt Ree en ie eee eee. 2129 
bird dog running at large unmuzzled during breeding season of quail unlawful__ 2132 
birds#keptcas pets Or ft Ors Wnreedin peers see a oe ee eee nt tens yee 2103 
biffaloe-andselk, protection® Ofasers ahas SU Le Eee eae wel ataae, oo AN ee eee 2100 
certain counties protected by game-protection commission__________-_____-_--_--_ 2079 
chief game warden appointed by county commissioners__________----_--_----- 2081 
chiefacamen warden anpoimtismaeputyae. sees a es eres ec ta ar eaneseee 2082 
county commissioners constitute game-protection commissioners___--_.-__-___-_ 2080 
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GAME LAWS—Oontinued. SECTION 
county, zame,wardens and. deputies ;_ bonds; fees-_-_—- =. a eee 2081-2084 
COUNTY Licenses LOr, NUNTCiS se a et re ee ee ee 2085 

CLUSPOSLELOM EO tHe LLC OT) SO OCs eee ean Se ee ee ee ae 2086 
deer : 

Chasinoe with dossmnrcecuatne cum tl es a Ulli a Wy tl meee eee 2134 

Close S@aSON “ase. sane ee eee ee en ee Ee SR eee eee 2109 

oiblinee yrAniike, ha Wee Uinlln aml a ee ee 2136 

LOS UIC El OTS eee 1 CEL © Cli Oem L000 aL 10 eee 2125 
deputy warden’s fees..-2__..._-__. whelanws tinea _aae_- PERS harry sees 2084 
GEStLOVINSUNESESMOrMC LOS OL DLS ee a eee ec ae 2105 
disposition’ Ofefeessa ve ad oh ssn te ees eet Rog lee een re eee ee et 2086 
dove, robin and lark: close season... ..s22--sc44oe5e] Loe See ee 2118 
CXPOLlLALLONT OLE CeLLaINe CAME rl ONS la Lem PTO L111) 1 eu eee ene ene 2107 
TOXES > ClOSS SCASON 2a sa Sa sscres a a ee ree eae ae eee ee ee a ee ee 2110 
fur-bearing animals; close Season. -—_.: 23 — pees 8 ee ee peers 2115 
game and birds: 

exporting out of state or receiving for that purpose-_.__-_-____-__-__-L_-_- 2107 

WhengsShippingc musts lalelce: 2 ees See Sea eee ee Seen eee ee ee 2108 
PA ME DLES CLOT CG cetera cee ane OR Me ee en 2101 
game birds or wild fowl; unlawfulto hunt with, fireys,ee52s= 222222 feel 2124 
game or birds: 

exportation from county of certainee) ANS Sees iene ae eee 2130 

mnlAWLUL LO SSCL AGORTa 1a eet ao ee ee ear ere ee 2131 
TAME PLOleChloOl  COMMIss!ON eGLeALLON val. OD) COs a eee tee tee 2080 
TUN COPS Pe CET SCS Bereta ae te ree erat ee eee re a ee 2085, 2092, 2097 
WUD LETS TLLCONSE. + LOLI AIC ee OC OT Cee see ee ee ee 2097 
FUP GUTS SAC LUNG TNA WV LU aes co ae ee ee ce ee PAID, 
HUNtNE “GurineClOSSUSCHCON acto ee eee ae ee re a ae Ce 2102 
TU UT TDC LTD TNS ULI BV es oe a ea a PAD? 
hunting or fishing on another’s land without permission or after being forbidden 2127 
hunting >usine- sun: not; operated- trom shoulders. = 222 ee ee 
huntine*-with--aeroplanes;= ete. 222s == eee a EE See Pee sie 2123 
hunting-without*license by. nonresident 22220 Dee Bishan Sores bie_ bi 2098 
illegal -killing -of;.game-and- birds-probipitedaze a. Sele sees ee ete 2102 
legislative consent to federal regulations on certain federal lands__-_--_-__-__- 2099 
nonresident hunter failing to comply with game law____-----_---_----------_- 2098 
nonresident hunter, must, Secureslicensesi as fini SanWant 2ikwey ei see 2085 
nonresident hunting-wathout licenses Saeseant is ee a as ee See 2098 
nonresident’s license ~_---- OA Tot SR SE TIPE SE MOE 2097 
epossuim,..close- season... EU e_ 16 _Sanerinn! ee ini Io. corey oo 2111 
otter, muskrat and mink; unlawful to hunt, or sell hide if not a resident of 

state -two-jyears.-Gee seen _ aby aiaie Jo tyo_cavet_ad “ven Peano __ 2263196 

packages of game for transportation marked, how_L-iu--+--_<L-)2+22_ 44 Ls ___ 2108 
pheasant. close..SCaSON 2 ee re to th NR ee ee ER Soe 2119 
POW.erS-.0L- Walden 2.5 see ee ee Se ee At Bt odsaodh __ 2096 

seizure and sale of game gotten or held in violation of laws--+--_---_-_____ 2096 

when common. carrier may be searched by--_ i222 iL ee 2096 
quail or partridge: 

Closé.4SCaS0l - tee eee eee enter cee eee cess 10 RYAN — = 2116 

netting sin-certain,counties, unlawtul se a Se ee ee 2133 
rabbit s*close"seasonk02£08 Sino Miia ts DMSO Ase Th eo Bob peer PA 
raccoon -close- seasOns.-HAn te 2. ee, O_o Blog: Bn ted aire 2113 
sellinge- game-at-eertain- Season-.—--.2 eee ee eee Seton als _ bos gota iad 2141 
shipment of live quail or partridges‘out of state__-+_-+_--_- 24 eee 2106 
snipe, shore birds, other game birds; close season____i__)-_.__ LuLu uae PAPAL 
squirrel; -close-SeaSON-. eae ee eee ere = CED _ POE _ Se DEI Agee TSUpy 2114 
wardens- must qualify2 al B10 io 11)o ht Sie Ott Teo etotolapininog yi. 2083 
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GAMH LAWS—COontinued. SECTION 
ra LETS DOWCTS. aoe ty ween een ee ee eo A 8 ee 2096 
wild fowl: 

LeSMMALOUS et Ole Nl Gin om Ole CO Ui GUC Kats OUT) ener ene ce rece en gee 2138 
reCULALIONS TOL MUNntINesOn Waltelts OL Ware, COUNT eeeees == seo ee eee eee 2139 
hunting regulations for Hyde county and Pamlico sound__-_---___________ 2040 
TESULICH OSE LOCUM e alte Oar CeCe Ge COUN b \eree ee een eet aa ee 2137 
restrictions on killing’ for salevin® certain countlegeeson= 2) eee 21385 
WildmeillT Kye we CLOSCe SCOS Olle Crewe 2 eer em, nanee ee ne ees Mele Ce ae aN eS 2117 
WVOOU COCKE CLOSC A SCH S OMe aes los eee eee ee ee a eee ee a ee Le FS 120 


GAMING CONTRACTS AND FUTURES. 
contracts for futures: 


cntelinarges = cayet GvaCeveraVee TUAU RO ANTES KE CICERO) ee ere ee 2147 
CELLAIMBCOntES CESM TUL eaTi le ViOl Ces ee oe ee ee ee ee 2144 
COMDGUCHIN BON COR TOreSalewOLwinicd Cmca none = eee ee ke 2148 
SVICCNCCRINEpPLOSeCULLONS Sees 2 eeeee a eae ne nn ies eivenwenmns Wererer oie 2149 
evidencer or legal? contractSe one === ee ee eee nnenenrs Males ints a0 ¥ SUL 2145 
burden shifted by plea of illegality; pleadings not evidence in criminal 

ACTION ee See eee er eee hoe ee COE SET 2146 
Tanins-and petune contracts unlawlula==] == ===== = sean eee ee ee 2142 
Diay Crsvandenpetcors COMmpelelte wAtnCSSCS = === = eee eee eee ena eee Rey 2143 


GARNISHMENT. See Civil Procedure, Taxation. 
GAS COMPANIBS. See Corporations. 


DiISEtOmS OW. IN CLELET Ca Cl Ill oe eee ne nanny ee orate etek Sennen ees er nre wnt oe rere ee 5082 
SHEAR PDN TANS FG BSUS hog AVG yA BI WENR J ORGY OXEN ELE yO a eh a 4324 


taxation. See Taxation. 
GATES. See Roads and Highways, Stock Law. 
GENERAL ASSEMBLY. 


acts: 

GILOLLTVVE TG RO Lace C LS see ee meee eee Tea Pee Ue te eee ee See cee eee eee re 6108 

Indexee ANG CADMONS LOLACLS., DrOVISION. df Ola oe. ee eee nao ae 6109 

ROL Vive mel U Samet OL | GO MU CM T0 es Vi CT Leese eee eee eee 6106 

SECC fk: Van aes be) UML Om) e1s VC mrT TET Cle een eee neers eee 6111 

SOCAL VRO LES UAL CMB Om ltS lm Caio lel OLS tO lem eee nee oe eee rae Ne eee 6110 

LAKCEGILOC Eyal Olle eseee eee ee eaten a eee ee ere EL a ee ee ene 6105 

TEACHES mesa lanes umr CCUM enUSmA Sm CORLL cum [sy eee eee ee ee ee 6107 
apportionment of members: 

NOUSCs Ola CDLESET CA LiViCS seers eae eer ee nee ae ean ee nae Eee tenn eae merce een 6088 

CSE TINEEN EE i gE a at 9 a SE a ne eer | ie SN a ace a ia os EN 6087 
appropriations: 

budget bill. See hereunder Budget Bill. : 

SHG ENG KEIO AYO Ys MEE me RE wee AS Pf le if pen i pn in pt a cha lee T7473 

TePUlAtlONS aS. LO se Sn ee ee oe eee ee ee eee ees oe 7482-7484 

SY OLS VEREEH We CEH) WO) Guid EWE) ANSTO ieee Sk ee ae a ey 7484 
|. 0 C0 Kc mt 0 fg a I a i Ph en 7481, 7482 

TLETGeIMAVs De. INCECASCOT OLE CLEGCLCES Claes seee ees ee eee ret ee ere eee ee 7484 

FOMMRCOMMUMELCE OMA WROD CLE GL OMS mt Om OTIS LC Cen eens eae eee ree 7483 
ClELKS e) COMMPCHSA tO Tig = = a ee en ee nan 3853 
committee: 

Derjuly gVelOVe. 2.3 2. oe eee en a eee a eee eee reriyp Vv RPSeoss ye 4366 

Piet OL unotvidual, tO Decles tt aan eee er ee eek 6103 

appeal trom. Cena Ogi 2 ite eee eee Ren ng ee 6104 

contests : 

GEDGSILIONS.) DLOVISLODS (06 sO = a aera etree eee ea ee ee 6096 

WITLES SES Ee DEN ALivarelt Cue LVL C2 Came nnen se ee ee 6096 
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GENERAL ASSEMBLY—Oontinued. 


contests : SECTION 
NORCO WIT AG, PEI eee ee a ee a ATE 6095 
copyistssa compensations hase 08 AOU 0 SUES Or Biot Mae. 3854 
doorkeepers : 
COMPCUSH TION Wrest ee oe Ree are RO ee ee re eee 3853 
CEM POrarysMAOOVK CEP ers ee ee ee ee nT a eee ee 6115 
COMPOS SA ETO 1s sere ee ee eae ae ne ee eee ere Sere ene ee eee 3856 
TELTNY 0 POHL CORE SNe Rae Set Serves Rae ee ee ee ee 6116 
examining committee: 
compensa tion: <2. oe Fa LS Pee yee oP eee 8 ee ee eee Sees 3857 
COON en ers pe Game SE a aa ee re ee eee ee ee 7693 
state officers to file statements of contingent funds with_--__--------------- 7633 
house of representatives : 
apportionment, of meMbers2 =e en a ne ee ee 6088 
Speake. aubpnorized mato ead MINT SCOT Oe LIS see ee 6089 
investigating committees: 
appearance before committee, provisions as to-------_------------~----_--- 6103 
chainmanwempow.ereds tome Gm nIS tere LIS eee ee tee eee 6101 
Day. OL. witnesses S228 = ose ee eh ee ee 6102 
TOO WiCTS fae a ce a a ca ce a ee me eee 6100 
Tight ofsindividual to beqheard’ --- eons eee 6103 
appeal. ‘from denial of right= 22 22S Set Soe S ee eee 6104 
journals: 
depositedewithisecretarya Of: SU CC ae cee ee ee ee 6113 
PLING MALS C|ETICSS LOM PL Ol CC LIT Cl CSc Ss eee pee eee 6112 
Printing, PrOVASIONS (AS y CO. on ee ee wee ee ee ee ee 7298, 7299 
members: 
bribery of, =2...-.-0 10 2 ee ee SAREE A ee eee laa 4374 
compensation, — <=. 2 Ee ee oe ee eee gee ee 3852 
CONVene yates app OLN CEqm ELI Car Clip) 2 Ce eee eae eae ae eae ee 6090 
EXPUISLONELOLLCOLLUID te Le CLC me lT ice CG til 01 eset eae eer 6092 
TYECMOM MOL, SPCCCH. ANC 2 LOD a CC ce ere eee er ee 6093 
MOMUIMEN ESeck Oye SCCAS CC Me TTI DCS eee eae ee ee 6094 
Penalbys tor eralluT ey CORO LS CH el oe) UL yee eee eee ee 6091 
Provection {rom arrest OL aLlacument col PLO ELL yee ae ee ee 6093 
principal clerks: 
COMP ENISE ELON, a as os meee se a me ee re ree er ere eo me 3855 
GEDOSIE SOUL Al Se WAL eSCCT Cia Taare Otte S CEL Cee eee meee 6113 
duties: ster OL Ot COs sce Oe ere Sere ee ea a ee arene cere ee 6114 
JOULN BIS yA EXECS Dye oe acs re a ee ee tele eee 6112 
reports to general assembly : 
state officers to furnish list of employees and salaries-__.______________--_- 6098 
Slaven NStiguiLomsy A eC SP AIb I) CLs cela bk Ome 1) OL eee eee eee eee mee 6099 
state treasurer to make estimate of expenses and rate of taxation___-_____ 6097 
senate: 
APDOLtION MENT ys OL mem CN DCIS Sees ete a eee ee ae Ne ee ee 6087 


court of impeachment. See Impeachment. 

president of the senate: 
AUCNOLIZE Cm COp eC WEL S GT OL. CLS eee eee cana a ee ne 6089 
lieutenant-governor is. See Constitution of North Carolina. 


GEOLOGICAL SURVEY. 


forest wardens. See State Forests. 
geological board: 


appointmentss meetings >. Vacancies. 22. sot saa eee oe oe 6118 

CODMDCNS A [OMG GCN CT aa a wr ee 6120 

GOS UTE UCC si Ny gimme ee oe 6118 
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GEOLOGICAL SURVEY—Oontinued. 


geological board: SECTION 
minerals resources OL state, tOuUNVestic ave ClCceee--=- ee ee ee 6123 
roadsrand hichways, equties AG*tO-wee +. Sec e ae eee ee ee ie LO ee 6123 
ODYECESROL SUP VEY ae oer e ee ek ee ae a ge eel oe 6121 
reports and printing; limitation on expenditure for__--.--------____--_______- 6122 
Statestorester eter. See a Sess se ee i Sa he hate ee be oe one ong 2 6134, 6135 


state forests. See State Forests. 
state geologist: 


AppDoINted ss Dye £OV.eLUOL: AOULICS See eee ee eee ees eee ee ee 6117 
COMI CUS 8 CLO Taree eee ee eee ene eee ee ene eee ee ne eS 6120 
CXDELLSHANC CASSIS UAT ES TN & Var Clil) LO \aeeem eet een en ee eee eee eee ne ee 6119 

COMP CH SA tO Ngee ete enn eS ee ee SE oe 6120 


GIFTS. See Conveyances, Religious Societies, Wills. 
GINSENG. See Orimes and Punishments. 


GOVERNOR. See State Officers. 
advisory board of parole. See Advisory Board of Parole. 


garden gprovidedmorsDyastate Nospital atahaleighecs see. ose we ea 6160 
mapsion and accessories furnished__...._.._-..-..-.-----.. aes see Se ed ae 7635 
militia cOmmander-iN-chHicleOtsm POW CLS ase ae ae ae = ieee Se eee eee oe 6799 
pardons: 
applications|for), formyand, contents of ses es a eee re ee res eee 7642 
when committed to discharge of directors of state prison--_-_-------~-_- 7739 
Conditionalgpardonssum ay. Stan te sss a es ee eee ee 7643 
governor’s duties when conditions of pardon violated__--_-----------_- 7644 
dutysoL sheriffvand.clerkuwhen pardon granted-=-==--4-=2-- ses _ sete =e 7645 
power as to. See Constitution of North Carolina. 
power not impaired by provisions as to advisory board of parole_____------ T7157 
POLSON ATES Lath ee NN Nae rel ete ee ie en oe phere hey oe dee vers — fn pipeeyree c= = 6801 
DOWErSwAN de CUbless=22 a5 sue e ie a & ela) od. ope afrneshn Her or thet atl = Aerie errert —2 7636 
COunGimOoLe Staten a yo.cOnVen es === === ss aes ee eee ee Sere Seek ee Geer = ~~ 7637 
counsel where state interested, may employ___-_--_--_____-_--__-__-____- 7640 
great seal of state, duties as to; description of seal_______- 7646, 7647, 7650, 7651 
pardons, as to. See hereunder Pardons. 
FECOrds. + LOubavelkeptocertainazewews s/s) teenie sisihee Seeger emtletioe. _ 7639 
seals for departments and courts, to procure, etc._____-_______________- 7648-7651 
Seals ot-department ot state. described==2==— = sae eases an Perry 7649 


state institutions, as to. See State Institutions. 
state institutions, to execute deeds for land where title vested in. See 
State Institutions. 


Thankssivine.-tovappointha days ofIOl) hy ANtee ay a FOP Ss Oe O . 7641 
prisoners under 16, power to transfer to Jackson training school_-----------_-- 7323 
private secretary: 

books -produced=before general- assembly sae s 2s Sey 2 ee oes 7638 

official correspondence) presery ede. 2. ee ee TO 7638 

Seale tax-c2s2eo222 302 Us ee: Bie. A eee tO ee _ 7863 
proclamations : 

ATHOr Cayiero===# 22255 ASeee ees se Se asia ee eee ee ee lent 2 PEEL UB SS 5544 

ATMIStICCRO AY tes cas as ee Bh eS Aree Ia eee anne. TEE PA eee 3959 

IBhanksrivin sa y= a ee ee ee re SR AI BPM oh Oak Roane so SEE ESE PO TIE SE TU 7641 

wehennstatentext-Dooks Contracteawarded s= see es eee ews, Dees 2 Ao 5721 
reimprisonment of person discharged on parole, regulations as to__------------ 7755 
Tesid espe alelch == eS SSS 4 eae See eee ee TSS. JO eee 7635 
statemboundariesssdutiesasvt0se eas een ee eae ee eer ee nree SE 7396, 7400 
state institutions; investigations and audits, may order________--_-_____- (eal, (Sy 
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GOVERNOR—Continued. SECTION 
States text-book commission; presidents Olsse=s-ssee see a ee 5691 
Stonewall Jackson training school: 

CONOR EN Ss framed NIM 0 2a lerdcle easing phen e bith ihe, ald nt a el le a Me gh eh epee 7321 
DOWer=tOrcranstersprisOnersy UNGEI etal ae eae ee eee meee enn meee eens 7323 


GRACH, DAYS OF. See Negotiable Instruments. 

GRADE CROSSINGS. See Railroads. 

GRAND JURY. See Jurors. 

GRAPHOPHONE AND SIMILAR INSTRUMENT DHALBPRS_-----~-_---__-___-- 7848 
GRANTS. See State Lands. 

GRAVEYARDS. See Cemeteries. 

GROWING CROPS. See Administration, Fences, Landlord and Tenant. 


GUARDIAN. See Trustees. 
appointment: 


application: fors proceedings? on we a eee 2156 
by parents; effects+powers-alrd diutiess see Ose eee 2151 
for insane or incompetent person. See Insane Persons and Incompetents. 
letters-issued--by » clerk oe SI OT 8 ET Te 2157 
on’ divorce (of (parents=) 22222 22 Uae ee eee 2153 
separate appointment for person and estate_-._-----+- ---_-++--++----+---- 2155 
yearly support specified; payments allowed in accounting_------------ 2155 
when-father-diving see TR We ene ben. ne hee 2154 
bond: 
ACHIONM.ON es ee see DT oh te aie siglo fae Alle Sasi ee 2163 
expense of 2.2... oD. sito A lo. abt ien) eh ot-pm sonny 2 — 345 
given’ before réceiving! property£ 12s. 200lhl wade gil beslewe jon seme _K 2161 
INCReASsed. ont sAleLotir eal ty ee ee 2162 
insuiicient.;.liabilityeotlclerkicforataking=—-2 22 S  Sa ree Sea 2167 
morigagel intlieu- 22S eee aed eee otete Sn fire 346 
recorded \ini.clerk’s. LofficeLyiere 4 ars Paipes etn: stats neeliee Tao 8 2163 
renewal every three years; enforcing renewal___-_.-----_--_1----.------- 2165 
several wards with estate in common; one bond sufficient.._._.___.__-__--__- 2164 
solicitor prosecutes when guardian removed without successor______-----_- 2199 
sureties, urelief of) endazigered fever ot Seay Dive spew eae See ele 8 2166 
terms -ands.conditions________ iacdfanenh tate Sm Frenipetn seeks WH Line 2162 
death of guardian; personal representative pays funds of ward over to clerk___ 2176 
estates qwithoutpguardiansf= fst «sat _shash_ giyonse 24 seatietiicat 2197-2202, 2289 
erandojury’s dutycassito het af. ew eee aed oo ie hive ey Rene ee 2197 
solicitor applies for receiver on notice from clerk______-___-_--+-___---____ 2198 
judge appoints receiver; receiver’s rights and duties_._________________ 2200 
receiver turns over estate to guardian or ward at majority_.___--__---~ 2201 
solicitoris dutiesrandsicompensationie 32544 ay ase eee oe 2202 
foreign guardian: 
remoyvalsol ward’ simersonalty from states petition fonle ses eee ee 2195 
removal of ward’s personalty, ete.; contents of petition; parties defendant 2196 
grand juryis: dutytasptomeas 14... Stein. Week Pe Se Ge Fl ia ee 2197 
LVS UI CTUGS wari LC Gea eek To ae) OLN Cl ee ee ees 225 
(UPISGICHLONm BINA TEES OL 211 ATC ELIT GTN 1p) ete ee eee 2150 
clerkis@iralbilityvat oridetaultishot, © uardion > spate cs foe ees ee eee 2168 
clerkismliabill ty, Lor talc einsuiicient pOnil eee se se me ee ee ee 2167 
lettersotpouardiansiin yy GlerkmiSsues fm 2s srr ee oe ee ee 2157 
assuedito public cuardian. when. —- 2222 eee ee ae eee 2194 
TevocatTIon Olmletters pin tenlocuLonie O0G CLS 2— aa me mee Se a ee eee 2159 
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GUARDIAN— Continued. SECTION 
mortgage to; powers pass to Succeeding guardian____--___________ tL iLL t 2584 
natural suardian >’ mother ison’ death tof fathers ee 2 A) See 2152 
NOL DELSODalLy abla COMMU Hl de S COC Kas eeenee ee eeernennn as were aN ene ACME SSPey yee ee 1160 
OUUPATLONS tO DEAL COMPOUMC: LUCE ES baer eeee meaner sean tee ean aah ere We SRE OER ee 2308 
powers and duties: 

COLLCET GAMO LMG) DETIYS Sey ae tres me eee ree en tee eae an ee eee eS PAUP EE 
COMMOUM CML TOLES tELOmUa Kel Om OU LIE 20 LORS cece: een eee ec ene eee 2308 
OSES lt ALL Type h OTS es re peer ea RS i eee Oe ke ee 2179 
LATA SE OLE W. 2 TCL CULTLY 21 C CCl se yl elmer eee ee ae ease TD R= ee sean Sr Deere ee DAS 
lends OLFWALORLCAS CC Se Will Cements sere eee ree mre ee ee ee 24172 
ALERT CLES SQ Tea VyreU 1s CLS ©) Cline Tone Gd SNe oes soem Ve LT Ls ae acer eee es en te nee eee 2178 
OWellEY. LOU DA Vs ClG ae Fg a yt asennad le ole eat gan A a 3224 
perishable: coods, sellsvon order ol clerks = oo pripsth 9 one Sts annie a 2170 
plate and jewelry kept and delivered to ward at majority__._______________ 2175 
(OOSSCSSIOM TOLmCS ALC we Le Kes seen oes eee rere eer ne On ee ee SL 2169 
sales and rentals made, how__-_----____. hl al ll a i elk ee Palg(al 
CLM Dra Ay SDeEsSOlC.m wil Clee = seen eee eee ere ELI ee Bee ee 2174 
publie guardian: 
ADPOLICHTECTL GS COLIN se OE UL ee ears ee ter ee nee a Se eS 2191, 2194 
DOM CE MIT CLEA SET 2s D Olt Ce eer es earn are ee eae nee eee ee ene ee ee eS 2192 
levlersmissucdhtopiwihenwste— fee = meee Sere Se es Spee 2194 
DOWEES MONITIES ss COMP CTISE. CLOT ae CLG sextet reer ee ee one eee eS 2198 
TEM OVALE VARCLER Kage LC nee ereren eae sree ee Dr ee See ee ern 2158 
removal of guardian; solicitor prosecutes bond of guardian removed without 
SUCCESS OTe teers hee ee a ee eee eee Ago 

TeESt ee LOM MeEC Chae CCOUNM ELISE OLE CS LOT) Sh G1 O eee eee eee 2160 

TEOCUTN GEA A CCOUD bl eee ss setae cee eee ana eee oe eee SRN Ee AME: Serene ere 2183-2190 
EQ TUTRUL Eh LED CULT CS cares eee een a ee ae SS es 2186 

expenses and disbursements greater than profits of estate; guardian 
j ONCE ENE REY Mee se a i at ee ee RR pe i ANE gmat een fans pep ae alee ne 2189 
DLOCEAUTER LOm COMP Clerc tee eres eee ee eer ee eer er ee eee 2187 
COMMISSIONS ree ee erent ee, nee eee ert ee eee ea Rea ONES Oran ee we ALN 2190 
ECT ED Lome 21 CSCC COLT Uae se ene eae ey ae ee ee eee Se eee er ee 2188 
return within three months) atten appointments. ae ee 2183 
additional assets returned within three months after discovery_--___-~- 1285 
PLOCEMULer LOL Cont pC] Bae arrears See eee ees ee ee 2184 

sale of ward’s estate: 

fund from has character of estate sold and subject to same trusts___-___-_- 2181 
special proceedings for; judge’s approval required___-____________________ 2180 
COmINAKCRASSCLSE ED) LOCOCO Li ope 1 Oly t hae a cares ee es ne, ee ee eT 2182 

S]RO7) be OWI HG ENA DTW OEE TaN kes MB ANG) ee emg en el teagan neo et a Ata ered Ul gel le te 237 

VOCESES LOC Kas O Lanvyie LCase CXC CT) ELON = ree ne ee eee ee ee a eae ee ee ee PE 1174 

RE EIS OS cag a yh a a iy aN a i Alt 7822 

HABEAS CORPUS. 

Application LOLy writ hey Ley Ae OT Ee A OL AES RT EY Tet A 2205-2210 
bye whomtmadel 20 ee tert i ee Oe es e O On ie al Satori 2207 
Contain sew tesa aT FA UD Eis “TaNtoat 2209 
issuance, of writ without ‘application] 24 207 se a Te Ee Orie ol emo voy12210 
made to justice of supreme court or superior court judge, how___________-_- 2208 
must. be-in-writing sioned by? applicanteet Vue Beene eS Wiley oF _iinetiqags __ 2208 
must--be=veriied  t76_ Nee LO FO See I Oe OF TONG FO VIgD =. 2209 
COPAVVLLOTID T1V 2. Come crest red res ke Re EOE ee es ad eR O) ( 98 
SeTINNC CLIC, pememmeee mee e  e e e e 2206 
who mayrprosecutey writ. 455 = See ee ee oe ss 205 

enforcement of writ: 
attachment for failure’ to obey2oss2es2.—— see sae ren 2 eer ee ee eee 2218 
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HABEAS CORPUS—Continued. 
enforcement of writ— 


attachment for failure to obey: SECTION 
against sheriff to be directed to coroner; procedure___------------_--- 2220 
liability *ofsjudge® refusing attache fesse ce ea eee 2219 
DICCEDUCOMO LIDS PU pee vac UL UTC Oleg ee ee eee 2221 
liability, of judzerretusings precepts ses eee ae eee ee 2222 
CLV ADC Yet OFM OCU LET CEiaeIn Oe Di elo Lymnaea rete pena aren cree ence ee cue eee 2226 
CONCEALIN GE Party enUlcled showy Wel Gow 19 CN el yee eee eee eee 2230 
disobedience to writ or refusing copy of process; penalty_-_--_-___--------~ 2228 
LAUUrestOmeX CCEA CCOL CUI ait Oil a Wee aw ee 2228 
liability, of judges conniving a tein SUnCLen tek CUI Tee ms ee ee 2223 
obedience to order; no civil action lies______- Foe eee ee Oe es 2226 
ordereotsdischarzercdisOpe yest pr OCC CU Cs eae a 2225 
Darcy. \disobeyansayia plese ek es a eee ene eee 2225 
DOW ELS Of COUN EY: CO sy BL as ar re a a a areas cee ta ere rh 2224 
TECOMMItCAlWALlereGISCHAT Cle. Pele Ly seen ree ee ee ree a 2227 
fOrscustody Lom child rene PLOCeedIngs, wappesly ClCs asa a= = =e ee ee 2241, 2242 
eranted. “without; cele ys sess ee es a Re ree a ee a 22L1 
refusal to. erant se pea lt ys oe as ae a ca ee 2212 
hearing; facts examined; summary hearing of issues______-.____-_-____-_____-_ 2234 
COMMITCAIs aL Lete GSC ALS Co TOL DL CCC ree eee ees 2240 
party patledvor remand Carew llCiies sarees teen eee eee ee ee See ee 2237 
DATEYS CISCHAT SOC PW LCT emer tier errentcn nn erent ener an baler nee Cees ven Sant ee ee 2235 
party Helden sex eeu LLOne m0 beets Chl ali: CCl eee eee eer eee eens eee 2238 
Darcy, Wlewcauser cd CUCL CC mel Tie Lt she) bs C1) CC mem meena eee eeer ena meee eee 2239 
DALEY NETTA TC OC oe WLC ae ae ae ee ee a ec 2236 
ASHE © WALD OUE wap lL CAE LOM sayy DVO ae eee eee eee eee ee ae en 2210 
notice: 
GOP AT EOTESE CCST) Bat CU Cee tet ere rer ee one ene ern ee cee neta ter EO 2231 
COP SOLLCLE OT evra a aera cere na eee atone ne Pana ee ee ee 2232 
not “to? pe denied vor. GELa y Gee ee ae wee a ee cea nee ee ee 2203 
LOE! CO“ DSTSUST C11 CCE a eee ere mee eter eae mae raee tae nr nee Fae Dc oe eae a 2204 
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companies: 
adjuster. See hereunder Adjusters. 
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policy : SECTION 
effect of failure to give notice of encumbrance__-___-____------------- 6440 
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issuing tcontrany sto Wawa pena liyeeeetad ee oe ee ee eee 643 
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premium taxes: 
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men’s Relief Fund. 
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risks that may be carried as incidental to fire protection________-___-______ 6417 
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refused when law of heme state prohibits investments in bonds of this 
Staten. bee ooo te eenh hk. «et hemeras! ae tga et fp pe ay am Be. 6413 
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deposits with insurance commissioner : SECTION 
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REAULAMON SAH Sie Ose ee ee nee ee oe ie Se a very eariod 6508 
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evidence of the terms and conditions of agreement______-______-__---_- 6509 
PLOcULINgahencite through) perjury oe] ee ee 436 
SPEGUi Cations ands prOvViSLONS 2" 5 SE eee 2 6509 
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constitution wand. bylaws2-2 s2ese. eee ee ee ee eee eee 6501 
AMEHAMENES eee ee EE EOE ee ee i i 6502 
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contribution of members: 
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LiGensed?* how Pee ene Se OL ES eee eee ane 6274, 6500 (5) 
annuallicenseifieest Meee t al pes) tes De eeeeivenin Amiens ie Sieeee ee 2 6516 
examinations to be made; power of commissioner and deputies_______- 6275 
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limitation” on 2) Sess Aa soe eee ara ee vee erie 6500 (6) 
revocation tofs.license 223: Sek ea a a aay See eee 6528 
license fees and taxes. See hereunder License Fees and Taxes. 
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medical examination required Sitieeit wie. sen ent 1 patel See 6506 
members: 
benefits entitled to. See hereunder Benejits. 
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LEGAL SETTLEMENT. See County Poor, Hospitals for Insane. 
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advertised. ;..cost. of. newspaper-publication=—<-2 2.2004) ee Oy I eee 687 
adyvertising.;. charges: -for.regulated<s2222 se eee as es PDT ss _ 2586 
personal. property.;-notice, and. placevoftsaleket mo enietos VINOo Lu 2585 
real. property.;.premises- described: inwnotices--22=-2--- == | Se _ 2588 
taxes_paid-from-proceeds=+- <2 22 RDO Ae Sey OMY. SS OTE BUT se 7980 
uNndersCongiblonalksalems—= oo ee heme eee eee See ee hel tS ee 2587 
tax. lien, superiors tosalls other-liens-~—.- +. == eee ee cee SO 7986 
taxes on property encumbered, holder of encumbrance may pay; effect-__.---__~- 7981 
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MORTGAGHS AND DEEDS OF TRUST—Continued. 


trustee: SECTION 

incompetent; clerk appoints’ successor=222o2 Sale l= See eS at See 2583 
liability for surplus after sale in foreclosure proceeding discharged by pay- 

ment.to7clerk *) S=S ae  ee  aeteis ania 2592 


MORTUARY TABLES. See Evidence. 
MOTIONS. See Civil Procedure. 
MOTOR VEHICLES. 


businessportionsofecityrorevillace*d ein cda==——————— === === 2598 
chapter on: ; 
ENLTOLCE RL OW testes eres re ee RR eee ee ee ee ee ee ee 2600 
MUNICIPAlVOrdinancesmm ust NOs CONE LC te Wy LG eee eee 2601 
dealerssreportisalessto secretary so testa tems ee eee ee eee 2606 
license taxes® fore GeAlers soos ne sere ee tec ee ee 7851 
display number: 
RCCOMpPANies  CeLuNCate sOlLeresistLatl Ole eee ee 2608 
displaying fictitious number or more than two numbers on highways_------ 2608 
for dealers es ace come ye yn eT AY EY AOS te Ae i 2610 
1088 Or destruction Offense ee re eee ne ee ae ee ee ee 2608 
TEQUITEC ee ee aoe Pas Nee ie pe nN alee ea Sey erry oe 2 ae ee ee 2608 
how: displayed 22 6S 2 oe oe ee ee ee ee oe ee ee 2608 
secretary, Of state) Getermines* S1Zey LOT iL Cee ee eee ee 2609 
vehicles’ for’ hirete 2 ae sant a eet ne 2 eee tee ee 7836 
fraudulent removal of manufacturer’s serial number___-________-_-_-_----__--- 4292 
gasoline’and other motor) fuel,.;rerulations: as) t0lpee ee eee ee ee 48504870 
highway... Gennes. amo se ay eee ee eee ee 2598 
NIGONSCe LOCC Een ee ae ee ne eee ee eee Geng Foash eo anaes 2612 
ApDLICATION OLN LUNGS. Et ON ee oe ea ese ee ee 2613 
expense ‘of *collectine, wel Cee cos ee ee oe ee ee ee ey 2612 
VETO GE CLOT ON ate a st a ee eee 2612 
license taxes)s-tunds) from ast state Nighy ay: tur Glee ese ere eer eee 3590 
dealers’ license” (ax see eee ee ee ae ee eee ele 7851 
vehicles ‘forshire= 22 oe 23. Se oe ne ee eee ee ee eens ae 7836 
motor. vehicle. defined soe nn eee ee ee eee 2598 
operation: 
brakes required —--ti.-ns- -3 Basen dee ee ee sine oe eee 2615 
driving. regulations p43 sous enea fase yt see BR SP See ee eee as ee 2615 
horn or other signaling devices rec Ui ec ees = ee 2615 
incompetent persons ~..----UiL Lia ee aes acne: Ieee ot meeeee 2614 
leaving vehicle within fifteen feet of a fire plug____________.____.________- 2620 
lights. required, oo -2.2 235 oe ee Se eee see eee 2615 
specifica tions.f£09, j+6q2 dyenenu+ ee lg ci geeseet Tere Be eases 2615 
when_and how. displayed______ = nan See ee eee 2615 
mufflers): #i2eHes Hos. Bye bee Bee heh es eo iene eng Boa daern 2618 
operating while intoxicated .-<24% eda, tesa he Ss Ses ee Ege 4506 
TACINE {i762 sce ass New, Jo eeeh ge 6-5 Beet bee see Beebe, Slew» eabawtalon 2614 
rule ‘at intersection of publicwhighwaysleese se sees eee eee 2617 
rule of the road in passing_--eqte.tileo saan naeeee Se oe - Peetighghen 2617 
speed. regulated «2 =o 2 eee ee beta eee sei decry fee EN 2618 
county commissioners mays regulate.t= $2s esas 2 eee eee 1297 (21) 
speeding fy os eo 2 2 ee eo fee ee ose caeenore leer lue 2614 
stopping motor when vehicle unoccupied_____ _shssesus ees bteg_garet_o 2620 
owner: 
defined ° Cie led Oe oo. ec sith voit vs Seced ep lecocute Gee ae 2598 
nonresident, 'k54-4<0s seasedseess> ep agetiied. suwlaen sdaoeesc.90_ eae 2611 
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MOTOR VEHICLES—Continued. SECTION 
DODMGRIS Ways, CChnCU sss = 2 eee ae aren ae ee oe 2598 
registration : 

ADPLCA TOM: LOL) ae ee ae ee a a ee Serene So 2602 
COTLCOTYCS geo eee ee ee ee ae en tree CR on 2602 
filed* bymsecretaryeotestatee===sen sss ae Santee aeEnee SS 2603 
certificatelotimeristra tion Si aay aaa ae fee ae Segre Se ee ce 2605 
cancellationeangd ctransten-22 === == eae oe eee ee ee eS 2607 
displayanumbervaccompanies= = se eae ae eee 2608 
expiration 4.2 Rea OF OE Tat PPE STi ohn te tk 2605 
number. assigned and ;accompanies certificatess22- ese. 22a. 2605 
registered..byzsecretary of. sta tease Fast: tate: See Sate ae ees 2603 
registered in another state______-_-__--- RADIAN s WAS SS 2611 
TECISCLATIONP LISTS see eres eee ee ee a epee 2604 
secretary of state to require reports of sales from dealers__------------------~-- 2606 
trucks with carrying capacity of more than five and one-half tons forbidden on 
thenstatenshichwayesystemeone eee 2 re ee see DAA ees SS 2612 
trucks with steel tires forbidden upon state highway system__----------_----- 2612 
unlawfully, takine for temporary, PULDOSC see ee see eee eee se 4262 
userofi vehicleliwithouthowner’siconsent2 sca ees Bie We 2621 
vehicles for hire: 
display platet se eee Se Sane ee ae Se is Sos eee 5 7836 
license.. taxce & eee SES en i si A eee eee SEL 7836 
violation. of, provisions of chapters: On= sees ae ae aera tee Se 2599 


MOUNTAIN TROUT. See Fish and Fisheries. 
MOUNT MITCHELL PARK COMMISSION. 


CTS COC ere a ea ee ree Sa Re i ne i ee es 6939 
COND REIS aia etre, ween em al kh hol ah tL ory ough aed 6940, 694] 
organization; term of service; reports to governor; successors_________________ 6941 
road trails and fences authorized; property to be protected____-----_-_-------- 6942 
MUNICIPAL CORPORATIONS. 
act of 1917: 
ADACLOILE RESTO DLIS Ine teal CC Ol UC 0 leer: aerate enna emer ere eee ne 2882 
ACCOUN MNS RSY SLEM ge meres eee ee eee ee es eee ee eee Se eS ee 2840, 2841 
expert accountants; commissioners may employ__---------------- 2840, 2841 
OP UA ELON Spel guess ore een ee ee ee ee ee eee ree ee OL eee: 
AMUSCINEH EE DLa COOP MES UA DLISLITTECI tag LINC COLL Ole tres ate meee meres ene 28382 
ATINOGISS MOS LA DLS 71 Orn ag eh 70 Cl OLE Oe meee cee ee 2832 
APM ERoLOUNGS me ESCAD Liss NT) CN) tase) Cla OTUCL O eee nee aetna area ee ees 2832 
EGU GRO MOCKS CEST OTIS Mma ayeyON ET LEAT CG L CODON OD la a 2832 
automobiles, parking places for; establishment and control__-_--_------_-__- 2832 
cemeteries : 
establishments andes control sae see ee ee a ee oe 2832 
ECT ET OTe CET ONO eer re ee ee te ee eee Cee 2810 
application gol. fLunG seee tesa e eee ese en ee ee eee 2811 
Separate? aCcOUNUeK CD UFLO Te seem = eens a eecere™ ate nana See eer anne EPRI 2812 
charter— 
adoption of: 
CLE CC ase we ee Oo ee PE CEPT NE 2842-2846 
continues corporation with powers according to plan________- 2842 
legislative powers of city not impairedii2_22tlss se. ________ 28438 
ordinances remain in. foreeet Bae wwwe We _femrre 2844 
wards. remain, unchanged -eproyisonasee oes nieree Te 2846 
elections for— 
ballots: 
form. of. 2st eae er eee sas ary a byes 2852 
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MUNICIPAL CORPORATIONS—Continued. 
act of 1917— 
charter— 
adoption of— 
elections for— 





ballots: SECTION 
how counted when more than one plan submitted_-----_- 285-4 
The S CEL OG brn ree en ee Derre’ ehi net wey a Se 2852 
what-to-containu. oo... Sol eee retiarig a elvelly = 2851 
onicialsstos comp lyeawith..a Cte. oe ee ees ee 2856 
one plan submitted; how choice determined___-__-__-______-- 2854 
when and -how.-called sand. heldaa_ Sy_ sees i eee 2849 
manner -of adoption... -2.2.5-. 5 Si fin ie at eee 847-2 854 
AM Op if AO S| teeth bed nrerd berberine bss Ancien ena ov edema 2 So Sea Eos way pen 2848 
officers : 
first électionv Of 2202 Ban S308 I yun Gan. ea wats 19 bee alongs 2857 
Qualifyywhenand NOW te cte nee eit etein ade 2858 
petition : 
forsmore: than: one plans“ ruul tates oe ent oe oy le 2850 
indorsed with name and address of person presenting for filing 2848 
signed .and uhled,, how. = 252-2 ee er Oe pe 2847 
plan adopted: 
CLEYAOILCer Sa tO:-CaniVeO Use Re eee a oe SRE 2856 
continuous: for -two-years.. 20 vue es Bere bray is att ate 2855 
TeSuLROLe ad optionT ee eee. Saree | Nee he ee ee ee ee 2855-2858 
Gh oaCevoVOuaaVeraKes Tey oVerM| GIP AKCKOFONEKOMO OIE TES a a a 2910 
adoption or change certified and recorded___-______-_____-_--_---_- 2910 
amendment providing different number of members for governing 
TO Lyles cs US A eg See ne ee 2904 
Reve eyed wh CSIR srg CS) 6) AO IED DON ES IS ts De 8 ee a ad ea 2911 
elections for: 
LA WiSMC OTC OLD TT pier Ses ee ee ce ire Sereda 2907 
limitations as to holding special elections______._-_-_________ 2909 
several propositions may be submitted in one_________________ 2908 
Wesel ge st ee ge ee ae ee eee 2909 
TAA ETA GEC yO Wii se ere A een ADs OR 2902 
TOROS CS) oes wave Db aM Ent PMS Hal ere pA yCO Ne sire isbn, NO nh Bd a 2912 
TLOULI CES of OLIN al OD rea ee ee Te Re 2903 
OGL TO AES) TROIS FOUMONAIMONISS ISN Ge LU I ee 2903 
petition : 
several propositions may be initiated in one__________________ 2908 
submitted stOeV Ole Se sees Sate Same ner ee ae eeeee eee ene eee 2905 
VEEL Co [On PORN = sey Soles oe Pes Leadon Se Ul oy ee ee 2906 
AWOKE we ComeNY fbalel Inver mle ee 2905 
Submit bec. COmV OLS ete eee ee ee ae © ee lee 2903 
OPT OCH BET (iG TOE OVO a re alae es ws 8 ee ge 2903 
@ltyigdelined a= kc is wae aris tg a eo ee ng Pic ee eae mes one EP ae QT17 
city treasurer; duties; cemetery fund, to keep separate account of_________ 2812 
CIUVA GEST VC YS nie esac 5 Bh SS I Sage pcre se 2832 
clinies establishment i amd arom tO let ee ee ae ee eee ea ce 2832 
commissioners— 
meetings: 
executive and private sessions regulated___-_____-____.__________ 2822 
journalsof proceedings, Kep tice sees Be ree eye 8 299 
legislative -pow.ers,rhowiyex ereisedause unos — uh wee ae 2820 
legislative sessions open to publich==_— “= 4e% _syatinain 9895 
Quorum Sawhateconstitutess=s == eee las ee ee eter | 
recularcandgspecialstixed byzordinance. ee say oe = ee 2822 
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act of 1917— 
commissioners— 
meetings : SECTION 
reculated...s eeties Nin etic 2p) _2d 34 eee is cate te 2822 
vote? right’ of “members: tol ae. Se ay err cet ere 2821 
voles Jedulyerecorded snes ates et here kB yee peat 2822 
powers and duties: 

bonds; to require of officers and employees—.-----u+-----------__ 2818 

cemeteries— 
ARUROVG!: Hove KEENE CIE, (KO ONeNKe ee ee TSE ee 2810 

to make ordinances for carrying out provisions in re- 
AT CL UON oes EUR Rese eee ee coe re es Pet ae Se 2812 
Cony: (Keres ako EN LEC) ie ees as Sal a Ra a 2826 
CONSHMCLIONSOL DUNLGIN eS tonnes Ula Lees eee eee eer ee eee 2803 
contasious Vand sintectious* GISCASES. ASELOs ane en 2796 
COULLACTSAF a SIRUO = te meee ete a een eee ee ee 25005 LOL 
crematoriess, maymestablisi@e ss = soe wae See Oe eee 2796 
destruction of property after disease, may require__._-______-______ 2796 
disinfection after disease, may require.._.-_____ “eso 2796 
electricians; to license: and 'regulates. bus usieele ue 2819 
expert accountants,-mayszemploy: 22iuir mo Atewrag 2840, 2841 
fire. department, -to. establish and. maintain—_22eies2 ——.=__..--_-.-- 2801 
fireximits“to.establish lip es Se TE SY Fe tk 2802 
gar bagemcosprovideslore removal iO fess eeepeeees oe ee 2799 
health officer, to elect and fix compensation-_--__-__-___-__-_____ 2797 
hospitals for communicable diseases, to regulate management of__ 2798 
hospitals#imaye establish2==—--- 2 == emerge = eee 2796 
incinerators may westablish bette a seeet at etre bee 2796 
legislativespowersoh owe eXercised@et Bas sasius ete oe eee 2820 
MAVOUSPLOstemtLOVel CCUIRS Be ee eee ae ee 2827 
MOVANOI. ime) IELOMVUNRS THANK MKON auMeenL oe es a FEID) 
menacesgtoghealthigionabates see ea fetes eee 2800 
officers and employees, to require bonds of_-_.--_--_.-__-__-____- 2818 
pestzhousess may westabligh= ts. sos ree een = 2796 
plumbers,stoslicensefandsresulatess.s5— foo ee Pe 2819 
proceeding ssetoxestablishyrulesifor its Owne-seeene= 22 ee 2822 
protection of property outside city limits against fire, to provide for 2804 
Dublichhealth easy bo sees: tees eee ee ee ee entry 2790-2800 
publie utilities and public service conducted by city: 

to-havemmanagement@oll.. 2 = eel wedi 28383 
fo. make) ordinances toureculates ese s-- beet 2834 
public, utilities; to .establishwand, controle 2424etse-f ~~ 2832 
qQuarantinewanavemestaplish tae ess he eee eee See Se ee ee 2796 
registration: to.order newiaregistrations-+ss2eee.. eee 2838 
renderings plantspsmey sestablishwaa. spas Sibel 2796 
right to hold other office under city government _2_~_~____________ 2845 
sewerage (connections, ¢touredminess 22he. oa Soca be 2806 
sewerage systems, to establish and maintain-_--___.______________ 2805 
slaughter houses, maya establiislnss 2 eee este ee ee 2796 
taxes, to make ordinances for listing and collecting___._._._________-_ 2813 
VACCiNaAtion MIN ayer eGUITe es Sik STP pene eee ee 2796 

water rates: 
to. fixwand: enforce == Sane eeimerseiee Fate mae 2 2808 
to give preference to waterworks system in receipts from_____ 2809 
to keep. separate account of receipts from—_22:-+---.....-__-- 2809 
water rights, rights of way, etc, to acquire and hold__________--_- 2807 
water; to supply outside city limits for protection against fire_____ 2804 
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act of 1917— 


contracts: SECTION 
awardsotererulated sso 2. 2o25 8 eee a eee ee ee ae 2830 
certain contracts to be in writing and secured_-__---+------.--________ 2831 
corporation commission : 
power-vested)in- under. the-act..--..2. beboges _ Sieh saotms___ 6 _ ae 2783-2785 
existings#pow ers motuaitected| by22-—---— eae ee ee ee 2785 
publichutilities? totresulate See FO ey eS BO 2784 
different forms of municipal government: 
gE ESN s Une s yp ge 8G abe sl lee a pn et el ent ple Al MR ee Le I Re oes a 2859-2865 
city attorney, CleCtl ON a a ae ee re ee a a 2863 
city council: 
legISIAtIV.EG POW CT BVCSUCC Lo crete ole one ee 2861 
NUM BE SAC oC) CCULON SE xcs a et eee eee 2861 
SALATIOS: Of, TCIM LCT meses re or ae ee a 2862 
termeornOLice sof se Mem D Crs Ree eee eee 2861 
City Solicitor mg electlon se = se ae ee 2863 
mayor: 
election,and, termifofsofficer sens 22 see een 2860 
power,.to. nemoy.e_ officers: 28 sates been See ee 2864 
salary,,,tiotnteus hea detitetnn 25 tent eee AeA We 2862 
V.ClOmDOWClyh a ee TE ee oer etree ee ee 2865 
officers : 
electiongitsssorcunes oe fies _jnalo, st. enfin! 22 oe 2863 
removalobyqumayorseiiz. sid ustnecenma wnt elatieene] 8 ee 2864 
ordinances : 
mayorsisalary-_fixed.Dy tee gies oven ena ameiagy So eee 2862 
veto. power.-.of mayors7375_ an seieard. oyiteieal = __ 21 Sass 2865 
powers: 
how- ‘exercised MGs DORR IIO ie Twa rt ie tet 2859 
legislative ssvested-iny city councifaLest a4 sesemenr 8 ee 2861 
salaries: 
Councilmen +222. ee ee Be Je _ eg eraear ae 2862 
determined according to population__.___-___-_________--___- 2862 
mayors EOS Blt VOL. BONY AO Stee OF een pasty 2 2862 
with initiative, referendum, and recall___--__-._-__-.___-___-___~- 2901 
Plan+ Bigetensese cede ieee eee Lt Be cine tidy ee 2866-2872 
cityeattormey selection © ies 2a ie, fink sea geite_oridewe ee 2869 
city council: 
electionsand-térmuszy!_ OF Booriniiiiien eine of oe 2868 
legislative powers) vested'ini#@ie. .oF womtliin olldiny 4. = 2868 
salariesweits. 5d AURIS Vet _ eoilieyann:  - = s 2871 
city? solicitors eléctioniees 6ae_ Wnts os Twolierigimer 8 2869 
legislative powers vested in city council_______._--__._____________ 2868 
officers: 
elected--by ~city--colncilS D1. -UGtOAtiion: siiiywae ee 2869 
mayor: 
election..and.-termil@is9 Yeot meeted wihtei sie Vi srs 2867 
power td. remove 10Lficerssli is Baan wit ee 2870 
SAAT qeroceeose eee EO Vee _otieniwny s 7 ee 2871 
VGLO 2 DOW Cl non 502 se see een en) a ee 2872 
remoyal..by Mayor ..-ca- ce eee ee EE eee 2870 
ordinances 3! veto: power Ofemayorssse eset, oie Or es 2872 
powers .exerciseds show _10-J0U0008 Stateline need snr oo =e sere 2866 
salaries: 
city! counell 70/2100 an) Sie iio hides ot sawn === = 2871 
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act of 1917— 
different forms of municipal government— 


Plan B— 
salaries: SECTION 
increase” and’ diminution duringitermess seeees 2871 
MBY OVI ees See ere epee yrervert: Tuieye Shiv ee ee ee 2871 
Planer 
Appropriations, commissioners) makeuess2e2_ seve se 2881 
assessments for improvements, commissioners to make___-__----- 2881 
ballots distributions, Ofte... ee eee seer PU 2884 
bills and accounts, commissioners audit and pay------------------ 2881 
building inspector; commissioner of public safety supervises___-_~- 2879 
candidates for office: 
Teese when and. NOs Daler etna a ae eae eee 2884 
Nominated MINE PLiMN aly Rasen ee eee eee ee 2884 
no others placed, on jballot in election_--.-222-5=—.-_---_____ 2884 
NOLICEMOL CAnGIdaGya led seam ae a eee 2884 
PLUMMET Y ROeLEMIN eae eat ta ee ee ee ne eee ee I ee 2884 
DUblicationTOMMNamese) yaiCliveGler keane eet eee ne oe 2884 
candidates in primary; person sought to be removed entitled to be 
candidates without: reques tae tesa eae ee ee ee 2885 
city clerk: 
Canvesses Trecvurns: Of) DIiMatlCSa a= aa pee eee 2884 
COMMMISSLONCTS Cl CChaene eet ee eae cerca 2 eestor = De Se 2881 
examines and certifies sufficiency of petition to recall__------ 2885 
claims against city, commissioners audit and pay-------------_-_- 2881 
commissioners : 
commissioner of administration and finance______-________-_- 2875 
DOWCLSH AN GSU CS meen eee eee rr ene OS (Ce 2880, 
COMMISsIONeL TOL  PUDLIG: Salety sass eee ee eee 2875 
DOW CLES! BUGRCUiCSGae tL ee ee ae ee ee 2879) 2880 
COMMMISSIONCL OLE DUD UCI ORK Sieeee Sere een 2875 
powers and duties 2224 _ 322 teen ee oe she 2880 
MUM CG pete ee Ba— Ble s S b ster eee AE eshte 2875 
DOWErS@aANd Se CUTLCS mee ee re ee Beene S Pet ee 2875 
APDLOPIIatlon tOw makes. = = 2 eae ae eee ee 2881 
assessments for improvements, to make___-----___---_-_- 2881 
Dillspandsaccounts ,loaudigpand payee. --=- = 2881 
claims, to; auditzand spay 2st eaten een Se) Dal See oe 2881 
CONLLACTS SLOVAK C2 eee a an eee a oe eee ee ee 2881 
employees, to employ and discharge.---_._--------------- 2875 
exclusive Service n toy givers. swe wieE se OL 2882 
general POWers ys Week Seek sere Rae eee eee 2881 
improvements; assessments for, to make_________-_------- 2881 
legislative (pO W eCVSy seat settee ee eee ee 2881 
officers >to electyandydischarveess2see = = Se SL eee 2875 
officials and employees: 
to approve’ or revoke acts) Of22— sae eel 2881 
toldetermine:salaries|ofeises ee 2886 
to require reportspirommenh se weee 2 2881 
OLndinancess,to” enachses ss aaee 5 ie 2875 
primaries) for) recall of; officials, to order, ete.---~__-__- 2885 
public health;atojsuperyisesteee ks ear aye 2881 
purchases, recommendations for submitted to____.___-_____ 2880 
repairs, to. makeyassessments forse ae 2 2881 
taxes, COLlCVY=2 = 3 == eee en hn A a i ee 2881 
WALTTrANtS! LOL) PULChASeS LOnSIon \ietG. sieeee 2877 
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act of 1917— 
different forms of municipal government— 
Plan C— 
commissioners— 


powers and duties: SECTION 
work and improvements, to make orders for__-_------_----__ 2881 
DOWETSiV Estes Liters wo Mae ae eee Ae Se eee 2874 
salaries..determined ys howe teat are See aes ae 2886 
contracts: 
elty-attorney- draws 2525.22.20 JIN OTe he eit ee 2881 
COMMISSIONershina le DUE E EE SE OO ee Bi 2 2881 
mayor signs unless otherwise provided__-_--____--___----_-_- 2876 
ordinances making, submitted to city attorney before passage 2881 
requisitesstorbesbinding* Om Citys see ae ee eee ee eee 2881 
debts due-city--howe-collected set ie aT Ey WE oe eee 2877 
electrical inspector; commissioner of public safety supervises__--- 2879 
employees :. 
accountants and bookkeepers supervised, how_-__-------------- 2877 
commissioners’ power to employ and discharge__-___-_----__-- 2875 
fire department; commissioner of public safety supervises___------ 2879 
franchise: taxes:how--collecteqe ee eee a BS ee 2877 
improvements, commissioners make assessments for______-_-___---- 2881 
initiativewand*referendtmee ss 2) Br CORE ee SS ee 2883 
legislative powers vested in board of commissioners___--.-.------- 2881 
license*fees'>thow *collecteds2 se eh See Se eee 2877 
lighting system; commissioner of public safety supervises and 
CODtr OLS Sao Ss hE Oe a So ae es ae oe 2879 
market house; commissioner of public safety supervises__-------_-- 2879 
officers : 
accountsaudited: (22288 _ DEON NY PEO ae ON soos 2877 
agents: of-board- of-commissioners!3-2 2 2881 
assessor ss supervised) ‘how ek Se Ta Re ee 2877 
auditor-- supervised, how 27280 - DUM erawog Pak ee 2877 
certain officers under control of commissioner of administration 
and) finance rssh ee AA BOY ee 2877 
city attorney: 
contracts? to%d ra Wa EE te BIS eee oes eee 2881 


ordinances making contracts submitted to before passage 
supervised by commissioner of administration and finance 
city clerk: 
candidates for office, publishes names of____-_--__-__-___- 
distributes primary ballots to polling places_____._________ 
prepares.—primary--ballotS#9 Wom AMOnes 2 eee e eases ae 
returns OLA primariessimade Moss Looe oe eee ee eee 
submits petition for recall to board of commissioners______ 
supervised by commissioner of administration and finance 
commissioner’s power to elect and discharge__________________ 
mayor: 
power! and dutiesie Be SiS OE a ee 2876, 
salary. «determined; in Ow oats tae ae oe be ee ee ee 
purchasing agent; purchases recommended by commissioners_-_ 
report to board of commissioners upon request-__-____________ 
salaries ; “commissioners /determiness oar =~ es 3 
ordinances : 
COMMISSIONErS? pPOwers tor enachee wee ee ee ee ee 
contracts sadopteds Dy sss see ae oe 0 Ree a eee 
making contracts, submitted to city attorney before passage__ 
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ordinances : SECTION 
protest.acainst by PevitionAs Ses! _ eo Ol eee __ 2883 
submittedeby, *petition (howls 2491) -Pieiieey 2883 
take-effectsewhen=2435<=3- 522-245. 81 BOI Oey «es 2883 
plumbing inspector; commissioner of public safety supervises__--- 2879 
police : 
chief of police; commissioner of public safety may supplant. 2879 
commissioner of public safety supervises___------------------ 2879 
powers: 
exercisedethow? vaste aa Tak ES DUE ARI 2 Sen 2873 
vested in ‘board "of ‘commissionersas Sait eee ea eae 2874 
primaries; when and how held; regulations_________.__---------- 2884 
public health: 
commissioner of public safety enforces regulations___--_----_- 2879 
COMMISSTONETSASUDERYISC ae ee ea Le ee eee I eee 2881 
purchasing agent; commissioner of administration and finance is 2877 
recallmofCoLicialsseee 2 Law iy _ SENN ECON OTT Re oe 2885 
rentalscuhowmscollected S22 ke oac kale es ee ee eee 2877 
repairs, commissioners make special assessment for__._--_--_------ 2881 
reports and statements prepared and published by mayor___------- 2876 
SAlaries@ determined WhO wee ee ee ae 2886 
sewer system; commissioner of public safety supervises and con- 
tH OL Se ee ee ed SOE ec ee 2879 
taxes: 
COMMISSIONCES Hey vite ee eee Be ae ake A 8 Se 2881 
DDO Wace CO) LG CEC Caeser oe ree ea RNS ne el oe 2877 
traffic regulations; commissioner of public safety enforces___-_--~- 2879 
WarrancsmrOrepurehases «Slee OWie CLC eeteemen er one weer ee ohn ee eee 2877 
Wacenenentsrcollecteckeh © waza ser sermeneeeyeere seats wre eeneae ey acres See ee 2877 
city clerk: ; 
SXTOMICHON CLE Ke O fe Cl ye COUNCILS ss sb aa enre  Aeln (cer arbeban Pen eeee. 2 2892 
temporary clerk chosen when absent-------_------_------ 2892 
city council: 
CiEVENIANACeEHE Se SpPOWErCO ma DD OMCs aie anes eee wer eeee 2896 
expenditures involving fifty dollars or over_—____-__-____---- 2892 
general management. vested in; exception________.__.__________ 2888 
IO Ws ClECTCC reese Serre Sek me ees BERR CE Se Bruen arene a SPL ADANI BE 2888 
LESISTACIV.CMDGWCESts semana Sune earepnenaee, Beene Cee BY eee 2890 
mayor<elecred Ply aes sce a es eae eens sO ae eer TA MUR IIOED. 2894 
meetings: 
chairmankpromrenmchesen iwvinen se eee ee eee 2892 
ROAD RO eB CO cle py apc pm 8 pg peers en peng aryl fl 2 2892 
pafereg DU ER MENG bt Lael Ee CIA EE eae a ee an ot 2891 
shalinbetpublic=sasS esa sw aera eee wae A 2892: 
SpP|ecka lise LO we Cet Ul cel See meee a eS eS 2891. 
members: 
election sand eters a ee ee ee eT Et 2889 
O08: Tas creme a ER Deepens ener aA AIS SABO 2 na 2890 
salaries Mele e2 eee ee Se Ea ER OE 2895 
OLdErsssVOleS NECESSAlyatOND Ass ee ee eee ee ee 2892 
ordinance; number of votes necessary to pass_________-_____-_ 2892 
organiza on psmeseeee meee nee woe ns a OS oo 2890 
powers exercised Phows, —eaen weer cuss cee we TALS 2888 
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city council: SECTION 
FesOluLiOuS: VOLES Necessauyvy tOl DASS== = see eee 2892 
temporary clerk chosen when city clerk absent__-_----------_ 2892 
VaACANCl@S iN = 2 eo oe eee see al eR i eS 2893 
Votelnnumber necessary. at0) Carr yse4s4see2 atte Se, ey 
city manager: 
administrational departments, responsibility for____-___------- 2896 
LTD CHV OT EUs Vag ese a te oe ee ae ee eee 2888 
Hin, GOUUNGUL AO MONS parneagn ate beat a see 2 506 
Compensationeand rterinis see fo eee Bee See eee re 2896 
officers and employees, appoints, controls and removes, subject 
TOUCHE COUN Cl Lees et ee eo ee ee eee ee ee SS e200 
DPOWErSNAN I SCULIE SEES 1 Oe ee aw en ees 2896-2899 
resident” ofjwcity ay need notte Beha Sea ee eee 2896 
epg ASCH YR ENE) shah VOVbaKs bahnine C@KOIMENHS Wie Cxke 2 fo ee 2892 
LOvEeRMINE MOU y FES: SE Be ee ee ee ee ee 2888 
legislative powers vested “in (city cGounGil = Sas Sse eee 2890 
mayor: 
GlECTION Pade Str nse s yale ae eee a 2 eee oe a era 2890, 2894 
1) O VY CIES MUG) CUT Sa! PENS a SANS AE a a i ie OR oe ee Se eee 2892 
PSUR ET lg ti a Nee ee ee ee! be res cnn ly oy yea eee eer se 2895 
APOGEE AKON? iio CORMEKE IS OKC pyiem oN Kaye oes ee A) Sie eee 2894. 
MAVOR Plo tem 2 ClCH ON aN GeeberIT se Olle meee renee 2890 
OLGINANCES FeVOlLeS MECESSATY CO; PASS eee ee ee ee eee ae eee 2892 
POW OTST OK OF LSE Clive ta © yi eter a nse ve errs ge ge ae eee 2887 
salaries: 
ATVs COULD CHIN C10 Mis as hp er ae re oo eer Ee ace ga 2895 
CLE TST TU TT CCI gn CALs yg Opt Noe eb (0 2895 
OORT RAO) Miike WOE ctnl inle e AE LSS s ed Se EE Doe ted woe, ie menses 2895 
SCL OOIMS yy Stern Meee Fa eG re aca eee en eC 2900 
With imitia tives reer enc unas ein Clee Cell | eee eee areas saan eee 2901 
dispensaries for the poor; establishment and control___________________-__ 2832 
effect Of (act ee RS ie = 5 es oe oo es ee ee Ser Se eer 2916, 2917 
GIG. OW WNCOMTIMOMENhINy sil, je ee ee ee ZOAT 
effect, on MUNI CHD aleel Line nice ye AN (cesarean nce pee ee 2916 
Effect UPON’ PLLOL La Wisse eae eee ee eee ee ek ee 2778 
upon election laws existing at time of ratification_____.______.__________ 2838 
upon ordinances existing at time of ratification. 2-22 -2-2.-0 oo ee 28387 
upon rights and obligations existing at time of ratification____________ 2836 
election laws existing at time of ratification of act-_-2.-__--_____________ 2838 
elections : 
Ta W'S 2 OV ELT Ti eee eee eee ere ree eee ee ee ey ee 2913 
TOLL CE ee SS eee ee ee ee NE SD a ga Pe eae se 2914 
registration; commissioners’ power to order new registration_________ 2888 
regulated ae ae 8 ee ee a ee eee eee en ene SOOT BON 
time “for*holding: S25 aso oa a ee ee a 2915 
electricians: dicensevands bond Sass — =a === es eS ae eee 2819 
fire protection : 
CONSTRUCTION MO fe DUT) aye Sie Oe TT ett Cl eee eee 2803 
fire department : 
Estaplished! ard rie in tye) Tn els ence eee ee nee er 2801 
TELMEL UNG pO TRON CN 2. m5 a an Be ee ere ee Re ee ee 2787 
fire® Limiismesta pls CC es = ee eee eee eS ees ee ee 2802 
property OUtSLdes Cliy pL TCS eee eer eee oa eg eee eee 2804 
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franchises: ordinances relating to...--.0 £422. sae eho aolliesinew__ 282: 
garbage disposal plants; establishment and control___-------------------- 2832 
government; general laws apply where no specific provision in act--------- 28389 
Litchinosplacessmestablishmeniwandmcon (ho =ae= =a =e eee eee ee ee 2832 
hospitals wmestaplichmentwand Lcontrolsees sees eee eee See 2832 
legislativempoOwerssot ccity notabnidzedehyracthaueee- 1a eaereat ss 2 = W_ 28438 
libraries ;. establishment and .control_..—---~---2-_bel22ui2-44242832, 2883, 2834 
light. plants: established..and.maintainediiat! 20) soliton fen webs. -____._- 2807 
Matkersnouses establish entman Cac Olt Olesen ee eee ee 2794, 2832 
milk. dispensariessmestablishmenteandsGontrol saa == ae ee 2832 
municipal, elections provisions tas tome ee Sie ae ee ee 2838 
Municipal Finance Act: 
Controls wifiecontlich exists-2.- sees bee Mamieliiaies ewer sel 2916 
NOLSATLE CECH Re ees ee ae ed OR ee a Dyers Earp eds epee ere Cel ey 2916 
municipal taxes; tax collector, settlement with: 22 fo lvcss: Sess Sie _ 2817 
officers andgemployeesu2 esse oe eee bar ellen entle 2826-2829 
[ayearetsy a Ne ae ee ae ea yd, ee Lab ae ta re ee wane cer seal a Deere SS 2818, 2828 
CXPCNSG: OfMe = Se) 22 eel eee Fueen Get ll ifn. yet pisclogallonya 2K 2818 
city clerk: election); term; powers and duties____-.___ 4ssns45a_-—__— 2826 
expertvaccounta nts qusets 244 soles haw Maldaay 4h. Slortee 8. 2840, 2841 
health. officer: electiongand scompensation_=! 24 sisearees = 2797 
mayor : 
commissioners may require information from____..-.------------ 2829 
right to hold other office under city government____---_---------- 2845 
VAcancysine OLice hows filled2s. 2. eee enan ae cule 2 Se 282 
Mayor proytem ns election; and powers_.-s2s sees 4s Seaweeey oo es 2827 
officers: 
Cefinedeg sass tee eo ee ve. ei eles a pehentngran.. . oe 2777 
Salarieg goes ery irre hein AY pemrreriO. 0 88 2788 
tax ~collector_dte ses! jee Se eet ae) _statiiqe. py) oats. Tieghs 2814, 2816, 2817 
bond gtittwes ae aw ee a ee ot ome Pg at 2 2818 
settlementspras-r at nt ee An euareloed frre shrenererrys 2817 
settlement with, approved by commissioners; effect-_--___-------- 2817 
ordinances : 
adoptiongof, mnéculated 42 =< 2e Ss. See a ey anes 2 2821) 2823 
amendmentwotaresulatedh nen! hire Siabrear er eaottidideg - 8 2824 
Getined Pe. set sie ie ined. «Wola 4. ular 92 PATE 
existing at time of adoption of plan remain in force___-____-___------_ 2844 
ExiShineowatetimenoterati ication see mare at els male ee eae 2837 
Howssad opted seers Pes es WS ey eh 8 Oh i te 2821 
howiipleadedwand hproved=seke sets oe ede oh oem aie 2825 
public utilities conducted by city, to regulate______-________-__________ 2834 
repealereculatedyastiest alee Pure st ahi iat ayer ye 2824 
taxes, commissioners to make for listing and ecollecting__._____________ 2813 
to carry out provisions as to cemetery fund______-_______--_________- 2812 
organization under act: 
area and number of persons required for incorporation_______________ 2780 
election off officers: provided forse2e5 5 2. eae te bee eee 2782 
fees) for filing and. recording organization papersses2) 2) - 2 2782 
LOrM al MANSWersmtO gAUNNeCessanyee se! Mee eee eee eee 2782 
ROW ipSi@ned tease = be teta  R  yery s 2) AOR. 2781 
MUNICipaAleboardsots con trO l= sass ee eee are Peay a eee 2779 
CHAITIN AN gh Sse ws Se ee wpe ty i as 2, DIED 
provides for first election and number of commissioners__________- 2782 
Secretlaryipsses) 225 Se Sas ee a ee PR tiene satfnee 8S 219 
organization papers; where filed and recorded; fees_____----_-___-__- 2782 
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petition : SECTION 5| 
contents pices Mops a emotion Steen eyesl [yearn s den ates 2781 
filed eo Sn os es hed La ie ie tere omen ire weit 2 2781 
granted; order creating corporation made___-_------------------- 2782 
hearing of; tried asyanrissue (of factat_sihe So eseseks meisleee 2782 | 
map Vattached Po. Sees e ee) oe ey hee dieing valreqalie 2781 | 
order and ‘notice. for_hearingistittie fute _badetiaesee eines tiie 2781 | 
verified (U2 lee rn BOO AT Vee bari yaa eer teabenirs 2781 | 
when complete s_ 222. 2. fevieee: Joe tebulelideten sectreeenetie siete 2 2782 | 
park and tree commissions; establishment and contro]_______-___------_--- 2838. | 
parks; establishmenteand= control eae = epee Pee nepe epee 2832 | 
playgrounds; establishment! and “control-02. ate) al tear ieee 2832 | 
plumbers,; bond and license 3222222 25s 2) Ss aess a=) ee eee ne ee 2819 | 
police power extended to outside territory_.___.____--_____--______-L_---_ 2790 
Police: relief fund {for Ut oe YOR eo <a seen niente oman. | 2787 | 
powers: | 
applicable, to. allcities: andtownseesss-seectess a eee ee 2786 | 
corporate: £22.22 Fie eg eee Pe FI 2787 
animalsstolprohibiteands punishethesabusenoL sean me aes eee 2787 j 
appropriations; to make, for lawful purposes___-__-__-_---------- 2787 
billiard rooms; to license, regulate, and prohibit_-____.___-_-_-----~-_ 2787 
births, sproviderformmezistravionwoh= =e ame = ae ennene ee eee 2787 
buildings dangerous to life, health, etc, to condemn and remove___ 2787 
buryings,.-to. regulates. 522 Ose We See ee ane eee 2787 
butchers, tosregulate:. 210 Wnt Tein eS eae 2787 
carnivals, to regulate and) prohibitee sees es2 oe. eee 2787 
cemeteries, tos resulalésop= so see ya es se ee 2787 
CILCUSESHELOMECL ILA Cem ATG mets OL Di pee ea ar 2787 
civil service, to establish in towns of not less than twenty thousand 2787 
COCKE LEI SEO RRO LU Tt ee ee ee ee eee 2787 
commerce and business, to provide for inspection, ete.___-_-_------- 2787 
dance halls; to license, regulate, and prohibit____.._______________- 2787 
deaths, to provide for registration Ofls222 2) ae. = eee eee 2787 
dogsfighting Atoprohibitz ae 2 ee 2 ee I Rina 2787 
exhibitions, ton reculategand prohibits... ee een eee ee 2787 
explosives,.ta reculater keep imam @ fae. ts ss ee een ee 2787 
fences, billboards, and signs; to regulate erection of_..____-__---_- 2787 
fireworks; 10, regulate: usenandssalemo femme teenth. aes eee eee ee QT87 
bACSS> NW cena denne Sata aabe 2 3. Bh lM pet nl he Manat Lntepe nether pape weeps oii be Se gph eee 2787 
buildings dangerous to; to condemn and remoye_________-_---- 2787 
to regulate and prohibit business detrimental to__-_____-----_- 2787 
inspections, to provide for and regulate feegs____._-____--_--_-_-_- 2787 
unsafe buildings, to condemn and removye_____------------_-- 2787 
locomotive engines, to regulate speed of__._-___-_----__---_-__----- 2787 
market houses, to establish and regulate___-__-__-_____-_--_----- 2787 
marriages, to provide for the registration of______-_____--_------. 2787 
motor vehicles: 
to: licensévand. régulates sie See es SO a ee ee ee 2787 
to prevent use of by incompetent persons___-_-_---_----_---- 2787 
to require examination of drivers, and prescribe fees for___--- 2787 
nuisances; -to -prevent-and~abatesse eee.) 2 eee ee 2787 
olleand-gas.- to-regulate storage-ote a Ee Se 2787 
plumbers and plumbing, to regulate and control______-___-_------- 2787 
police regulations, to make and enforce_______________-__-_------ 2787 
pool rooms; to license, regulate, and prohibit______._____-__-___---- 2787 
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powers— 
corporate: SECTION 
prize-fichting nto. prohibitssa Siu lest aeies wre. Solus 2787 
public amusements and entertainments, to regulate_-_-______--___-- 2787 
public comfort and conveniences, to provide for_----.------------ 2787 
publicghealih, topprovideyineinterest! offs. seus Sees ieee ee 2787 
PublicumMoralss toaprowdesinu interests ofa ass Set eee Ee ae 2787 
publicsparks = to,establisheandaresulatense se eee ase 2787 
publie safety and welfare, to provide for_--_-.-_--L_---L-.-LLL_--- 2787 
railroad and street railway tracks, ete., to control construction of 2787 
real property; to acquire, hold, manage, and dispose of__--__--_---- 2787 
relief fund for police and firemen, to provide__________--__--___-- 2787 
Sanitary. reculations, =tOsmakebas — seers Let ee Tee 2787 
Sidewalk trafic, to.regulates ve ese ee ee eee 2787 
smoke, to regulate emission of within city_--L-_--_--_--L-=--_--~- 2787 
streetcars, to reculate speed ofmetc Hen. sae nrtene Sis3 eer 2787 
street railways, to regulate use of streets by__-_--_-_-_------__------ 2787 
street trathemtomeculateseme eeu ies > ei eae ere = Q2T87 
streets and sidewalks, to restrict collections of persons on_----~--- 2787 
fheatersaco.resilaterands proni ibe ee eee eles ee 2787 
traffic upon streets and sidewalks, to regulate_____._------------- 2787 
vehiclestform pire, toluicenseiand@resilaicies eee se Joma ae Te 2787 
weights and measures, to provide for inspection of-__-__--_------- 2787 
enumeration of powerssnoteexclusiver 22a as = Sere eee se 2789 
NOwsneXercisede Hes. Sew s SUN GF SU: SESS DN Bsa) 2789 
MALKCTS MLOMES TAD LI She ara Onit Ol mee aerate eee eee ee 2794 
police power extended to outside territory__--.-___-_-__--_-__-=_------- 2790 
property, to acquire: 
Dye COnd Gna GO nee ee ee eee eee or eS EEO ee 2792 
Dye DURCH ESR ee ee eral eee LORI ee ee Parheyak 
public buildings and works, to provide and regulate______-_-___---_-- 2787 
public improvements, to provide and regulate___.._-_._-_._-----___--- 2787 
publictutuitiessitomacquire andyconducteetee se. ee 2787 
DUDIUCRUENIFIESECORTes UA tee eer ee erren ree eRe Oe 2784 
streets and sidewalks; to make, improve, and control_________-----~--- 2793 
Property, spOW.ELBtO, AcgUInEe sso s 3 ee ee Ae SISO is eo 2792 
public®charitiesestablishmentvand scontroless sss ee ee ee 2832 
DUDIUCLCOMEOLESMESTAMIIS MIMNETH a Aid CueCO 1G 1.0 ceeeerereten ee ee ee ree 2832 
public health, protection of: : 
crematories, commissioners may establish_2_---Ll2.-2__-_-__-_-___-_- 2796 
contagious and infectious diseases, power of commissioners as to______ 2796 
destruction of property after disease, commissioners may require_____-_ 2796 
disinfection*after (disease li oi Ae Fees ee SE EO 2796 
expenses incurred by city in detention of persons, disinfection, ete.____ 2796 
garbage removal) Ofc) See Lope Ja _ AUS eo 2799 
health officer; election and compensation_..-_2-.- = 2 ee 2797 
HoOspitalsscOMMISSIONEerS Man aye neSt A lis kee eee yen een ere Ay ne 2796 
hospitalsiforecommunicablendiseases sa 2au ere er Seer 2798 
incinerators) commissioners smaye establish===— = ee 2796 
menacestorhealthy abated 22 as ae ee 2800 
ordinancesh forge 2 see ee a OE oe 2795 
pest-houses, commissioners may establish_____-__._______ 2796 
powersofecommissioners 22225 Ses Se es ST 2795 
quarantine, commissioners may establishiise. vob ee 2796 
removal of persons to pest-house and hospitals__...______-___-_________ 2796 
rendering plants, commissioners may establish_______________-_______ 2796 
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public health, protection of : SECTION 
slaughter houses, commissioners may establish__-------42--2-__--_-_- 2796 
vaccination, commissioners may require__---------- ELL) eee 2796 
publicsparkseiestablishmentuand acontin@ | sees sate ceeree eee eee 2833 
publiczntilities eh beer at erties ili, teat itey tll eter pee = 2832-2835 
establishmentwandtcontrol sas) =) eee oe ee ee 2832, 2833 
lighting ssystem’sy. temeial_at ah bigest Cee ebliistys See 2832-2834 
Waterworksice feta ee ae blel ten yt Sees ee pee 2832-2834 
public utilities and public service conducted by city: : 
additional gproperty, for. s4ss42_seellenS2erin fue hess eee 2835 
PropertywVvestedh in Citys leet bh feet pe eae eee See eee 2833 
qualified: votersdefinedae sys! winsias fh Ree ent eee el ee Saline oe ae PATEL 
‘Reeulare Municipal Mlections detimediay 25-2 sss alte ener ee eee PTA 
rest-roomssiestablishment and ccon trol teresa ee eee tee ene eee eee 2832 
Salaries of mavyorsandjheadstoi departments see isa a ee eee 2788 
Schoolssiestablishment, and scont0] aes eee ee ee eee ee 28382 
secretary of state; duties as member of board of control______-_---------- 2779 
sewage-disposal plants; establishment and control________---------------- 2832 
sewerage: 
connections:;requireds 2. Shiites Bee iat it eet eant 2 ee 2806 
sewerage systems established and maintained____________-___--_---_-- 2805 
sewerage systems; establishment and control__---_--2_-41_+-2___________- 2832 
slaughter houses; establishment and control__-___-__-------__------------- 2832 
specialaprivileces ssordinancessrelatinopto mee =e aa ae eee ee 2823 
streets and sidewalks; power to make, improve, and control______.____-__-_ 2793 
taxation: 
municipal, -taxes...2.s=.=ee seh etern wt PAR eay ye “agree amine =o 2813-2819 
collection pa s5se4224 2-222. en ee ns eee 2813 
licenses: 
electricians .tist is os=+ 5. 2 oe anid 1h eee 2819 
plum bersadote 2h od pinnate fen gorsbiiignt: vile oe 2819 
lien..0f. 22 3_ Soler _ due eh bepress Pe witgeeherermeh aii ae 2815 
no lien on personal property but from levy___--__-__-___------- 2815 
listing <2 us28. oh ot he ape recy: aye pete it aie oe 28138 
unlisteds taxableswenteredier: 2) 2 edtewphis hie eigasss ee 2814 
settlement, withutax collector. {3 eee 2. ae SS ena 2817 
tax collector: g 
bond) 22. ok see _ Pure teeter iA ote sine ers thre 2818 
powers and) duties_ 2o2 -24 2. Ss enter — RAN SIA S 1 Gao 
settlement withti2stee. 2 642. own ies ler pen oeAleayt aria seo ee 2817 
approved by commissioners prima facie evidence of cor- 
Recinessa@e se ees lh net» eer tee tones 2817 
unconstitutionalitys inepart,erecty Ot = = == seen ens ete ase pepe eee eeeneE ps oe ees 2917 
urinals; public;Mestablshmentgandmcontrol essa eee ee ie ee 2832 
walls sestablishmentaan diGomtr@ ee =e eee oe eee meee een One EE fees 2832 
wards existing at time of adoption of charter remain unchanged; proviso__ 2846 
water: 
provided for property outside city limits for protection against fire___ 2804 
rates: 
how. fixed, and, enforced2. =. ==... eee et een Rae ee 2808 
receipts, from J. a2 2 a eer ee ees OE a ee 2809 
water plants established ‘and maintained= 22_=2-2_- 2225 ieee _____ 2807 
water rights, rights of way, CLG. = anes anaes Sean ee 2807 
water-closets, public; establishment and control__.____-___.____-___________ 2832 
regulations independent of act of 1917: 
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classes-of licenses -issuediza === I000R. WO) SONGS 0) WTB 6948 
COMMISSIONETrsS=to) EXAMINE ANGeCONIMISSTON= ees see eee ee 6945 
Renew alsolalicensese te cess ae Se menene creer ate Sere nC eee Ie eek ate 6949 
SHUSHUMNEHS) Te ORAN MU ORS CLUE Lone joYoVMR Core \Vallbonsbayeqtoyie ee 6951 

DOLE Wardens Ole LMI SCO MnCl WLS iy eh COs meee en ere see ee 6962 


commissioners of navigation. See hereunder General Provisions. 
Hatteras and Ocracoke: 


commissioners of navigation appointed ; powers; oath; vacancies_________- 6978 
pilots: 
WK STE SE ree pete placa ten pena an fe ae tents En ag pin wate, wee aad pera teed in wales LROe a. 5 SD 6978, 6980 
SLEW SS ety wy Oy WO a ee eps Me a a OE ee eee 6979 
whos may, De@j- 2. eens Way ten pees Er nf 6980 
general provisions: 
Albemarle sound, lumbermen to remove obstructions in-__-_..--_-_-------- 6983 
anchoringpin range sof ght houses] = ais soe ema Rees eee iy 6984 
DOA CONS MRTCIU OV,L1) See ee eee es eee rece SE cE ee. SOT US 6981 
buoys, beacons, and day-marks, interference with-__-..----__~______- 6998, 6999 
commissioners of navigation. See Maritime Quarantine. 
desionate placetor ballast trash, ete: ese smeer ie aie ees 6996 
harbor master and health officer, power to appoint_-___--------------- 7238 
Mey Old ZOthermOiCese 22 ae eee ne et ee Se ape eeey 8 6995 
pilots on steamers out of Wilmington, to license_____-_____.___--------- 6951 
quarantine, “powers and duties as, toad us o2etue Jess eee 7237-7250 
Currituck sound, obstructing waters, Ofs eee) SA. eee tend yo aw ee 6982 
harbor masters appointed. NOW. ee ee eerste 6994, 6997 
inland waterways, exemption from pilot laws of vessels on; proviso as to 
steam y.essels aenainheat ite ee ere et Sena «Sessa ot oe oo 6985 
obstruction [ofimavagabletwaters2 ssn 8 he See aes a ee 6981 
phosphate grant does not confer right to obstruct_____--_-___-__--_-_- 7600 
phosphate beds; grant does not confer right to obstruct navigation-________- 7600 
pilots: 
acting, without.license;. penalty. sane! Sore a hak eae ae ol 6988 
bonds. = Se Bie G6 22 a et rae A eae Bd er 2 6986 
entitled to pay when services refused; first pilot speaking entitled__-_- 6991 
payawben..detained.by..master___-..______ Sse Uae By Pepe = 6992 
neglecting, to co to- vessel signaling; penalty nsnene et Sees See 6989 
rates of pllotage annexed to, COMMISSION==—- Seess ts eee eee 6993 
LeMOvVa OL plot. OLOVASLON Wa Sul O meme eecete nts ee eee nem Seen eet ene 6990 
RV PUA SSCS CO ge EVE V Cote a ee eee 6987 
suffering an unlawful act to be done and not giving information___-_-~_- 6981 
quarantine regulations. See Maritime Quarantine. 
ratts to .exercisescare Infpassine DUOyS ele; = 2223 44 sees bee 6998 


wrecks. See Wrecks. 


NECESSARY PUBLIC EXPENSES. 


construction and improvement of state highways declared to be, as to counties, 
COW SHIDS ee ANCOmrOA Ce ClISULLCES memes ae eee een Ree ee ee ee eee 3593 


NEGLECT, EXCUSABLE. See Civil Procedure. 
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NEGOTIABLE INSTRUMENTS. SECTION 
ACCEPTANCE” eres ee re ee ee ee eee ae ae 3114-3124 
Acceptance, Gefneds ae ee ee ee eee eee ee (Orme 1a 
acceptance for honor: 
agreement.of-acceplorefor honors. =s==]es— sens tee ee ee ee eee 3147 
by different persons for different parties__-________ 1 S25S5t) See == 3143 
deemed acceptance for honor of drawer__-_----_--------------------- 3145. 
how made. eee! Bane Gaatence Bye oo ee 3144 
ability. of acceptor LOT) OM Oi se meeee renee ee eee eee memes enero aye 3146, 3147 
maturity of bill payable after sight accepted for honor______--------- 3148 
MAY DG pt OL Pate Ota SUTIN ONT yas wae ae ee 31438 
presentment for payment to acceptor for honor___-__----_____----_--- 3150 
delay” excused, WHON 2. 22 ae a ne ee 3151 
protest of dishonored bill before presentment to acceptor for honor___ 3149 
When M2 y-- De TAC Cmte eee ee ee ee ee 3143 
ACCEP LOT Su LLE DL LUG ye OL DLN soe CL Test Vy oS eee 3164 
before instrument drawn: requisites Of; efleCt 2-2.) =e aa a nee 3117 
DITIS; TW" SOES Le aia eet ee ee ce acc cea 3163 
certification’ -of check equivalent $t022222 ssa ee ao eee 3169 
elassified- Sab 2-22 22 tl Sst assesses Sere Sees Sees os eee eae ee 3121 
GATES +110 s-C Ayer Olas PERESCI CE GLO TS ee a eee ere ee ene 3118 
deemed; When ee a ee re ee eee eee mE EEE Se eee 3119 
dishonored - bills 81 2ntena iene ser eet errrrtny ts here iy errant i ee 3120 
dishonored .billupayablecafterssight== same a een eae 3120 
general: 
definition- and...effect 22 ute neha it POUrng-78b_ tere Boose _ByeuH oe 3121 
what’ constitutes P2nuke Sane Dea _ Se aS iy a Te. Ba iee lee ee 3122 
how.--made} requirements. 2... 239_ Ae eR ed en aoe Sree SS Sse ee 3114 
incomplete-bill - Ee arte =F Ser renter i iter ae ea ee 3120 
OVerdue~-Dill to c2s4 sec c nese coe see ss a ee Oe ee ee ee 3120 
presentment. for acceptancele— J2200L G0 Les 2e_ 2s Se Bas A eye 3125-3133 
delay. excused--when.;_.effect2= 21: Bertin bis stan “aire re = eae 3129 
drawee:-bankrupt or—insolvent_2 oe ee Sos Sarre ae 3127 
ATAWee+ COR Cer rrr I Se er Pe $127 
draweesjotwo-or more:not partners!a_ utes _ eee ete fl 3127 
failure to present; effect on drawee and indorsers___----_------___--_- 3126 
irregular presentment and acceptance refused; effect-______.__________ 3130 
nonacceptance dishonors bill: 
duly protested if foreign bill; effect of not protesting____._.._______ 3134 
rights? Of gnolder*s es een see ee ee ee eae 3133 
nonacceptanceldishonors,, wNen= 22 leat - ana See ne ee lol 
nonacceptance within prescribed time; duty of holder___.___.___________ 31382 
presentment) excusedjswhensect sseitresd ate ae eet Batis 3128, 3129, 3130 
when. and how. made= = =.2" 2 7 sebaiy Set = iat eiste = Wares Senge oe 3127 
when..may. be: presentedatic "sai tsrarie=hwebaases gar iss Pinas yo 3128 
when -must..be.made---_ seteeunaies 2a Beso Sealer ts ee = Pe 3125 
promise to accept before instrument drawn_---_-~-~__---_-__-____________ 3117 
qualified : 
definitiontand "effectai Dive sity SiG? Jie ren aie © ieee Ses ee $121 
discharges drawer and indorsers; exceptions______-________-_________ 3124 
dissent must be within reasonable time after notice________._________- 3124 
holder may refuse: to takeic2e 22022 = ee ee ee ee eae 3124 
Tights OL Darties (AS: tOse aa oe ee ee ne ee ee ee eee 3124 
What COnStilutes go. Sas Se eee es eee ee ar ae ee 3123 
refusal to write acceptance on bill; effect-_____-__________________________ 3115 
time -allowed + drawees= +2 2222222252 se DS” DEE SE oe 3118 
written “and 2Sloned ser oe 2 oe ee ae ee eo ee ee 3114 
written’ on Dill e NOlLd ere Aya TOC UT Cera eee eee ete eee nee 3114 
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NEGOTIABLE INSTRUMENTS—Continued. 
acceptance: SECTION 
written*on‘separate-paper.s-eff ech crecen 22 Se eee 3116 
ACCEPUOE - HU ability! sees eatte setae ween mo Se ee woe eke ene eee 3043 
accommodation paper: 
discharges we i ee re eee UU FS 3101 
indorser; presentment not required to charge, when_-__--------------_---- 3061 
accommodation party: 
Cetin cd ask eS en a 3009 
liabilityd ofes_ 02 SsS seats Hs ie See ee a Sle eres Ae 3009 
action--defined Hye aseo ee SS aS 2s 2976 
agent: 
liabilitysot-person¥signin gas sees See ee ee 3001 
negotiating instrument without indorsement; liability-_-_----------------_- 3050 
sisnaturesbyshowrauthority-.established 22 22. 2 See eee ee eee 3000 
alteration : 
CLL OCE) ee ee ee ne ee rn Tee NRE Nel Aen a ORL LMS RE, SMe Ne Se 3106 
TTA CELT Bile WEL CONS CLGUICCS arene ate oe eee se, ree ee ee 2 ee eS 3107 
ambiguous instruments: 
conumictenerween written and. printed: provisiOnS=ass—— eee enna eee 2998 
CONSELU CLIO TO Lee eee eee ee Se re ee es tr eS Se ne a 2998 
signature so placed as not to show capacity in which person intended to sign 2998 
sum payable differently expressed in words and figures_-__-_-------__--_~~- 2998 
the words “I promise to pay,” followed by two or more signatures__--__--_- 2998 
rw hetherebillormnoterdoub tule ee eee eee 2998 
APPLICATION ROLE CAD tC eee a ere a ee ee ee eee Se ee 2981 
[OREM OU Se USN AOD naa gc peer eg ot pt ey ope el ag SA Ae 2976 
WCAT Toe CCL TCC eee ee eee ae en ee en, Se ee eae ree et Se 2976 
OVOP eV eva ese. a ne te ee bee el te EL ead oe) ce eS 2976 
bill of exchange: 
CELT CC eee Oe Rt ee a SN 3108 
drawee: 
Liability hess sees ss eh 8 se ao ban aoa wnees Sree eee = geno at 3109 
TOOK OY af Srl OVS 0 yi 0) OS pe a Sg a a os Ep RL Ee aa N L, p a fale nln k la ieee 3110 
foreign : 
CL CLT CCl teens oe ee ae a ee ea ee eee See SC ee Se ee ees 3111 
TR CO me eee eee eee Ie ee eT ee en ee ee ee ee 3067 
NOLMADDCATING ESO COLE LACE ea aoe mene ene et ee ee in ee Oe Serre Fak 3134 
protested for nonacceptance or nonpayment; effect-_.____-_____-_--_-_-_ 3134 
JOS AY ETSY Bh wi MCN OO WAC EXB Le i i Rt A fl a A ala aD 3100 
BO WO Oe Ro pe ea ie ae iy a i pa i RT RE I IE oY Re al 4296 
Land pillmoL ex chanoer denned. = ene en er ret ume a ue ee COEDS. 3111 
not an assignment of funds in hands of drawee__.-______-_-___-2_ Le 3109 
payable on demand: 
LTE CC eee ee ee a ee ee ee ee SOP OU ES ee ee ee eS Soe 38067 
DILeCSCOULMIECIL el OL Da VID CT bees nee a ae eee ere es Seen are eee eer 3052 
DAV ADL WLC ITs CLO SCA LCS ee Tek CC cee ee era ae ee ee 38067 
referee in case of need inserted by drawer or indorser_________-_________- 3113 
referee in case of need; resort to optional with holder__._________________- 3113 
treatedeastimland bill unlesseconerary appeals === == ame an en eee 3111 
CPEACCU PASS DT OIMISSOLY BLLOLE ENV Cll mentee eee er es ee ere ee rel ae 3112 
AD LLU SIE Tee CLS meee eee ere a en en eT Ree en COR 3160-3165 
SUCCO TS CELT CO Mee ee ee ee PE rere NEN DS ee St eo Ure ee 3163 
TECED UOT Ste DLULL Yee eee ee ee en eee eS BOE St Pee on eee 3164 
COMSELEULER ONES DL] meee eee rere eee ee ee ee ee Oe ASE ne 3160 
different parts negotiated to different holders) = eee 3161 
IICOLSin Se hWOrOreniOre: PALruse lon Girerents DCUSOUS =. === a= een ee 3162 
Da VIM Le ya CCCD COL ata eee ee ee ne ee ee ee ph he, tees ele 3164 
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NEGOTIABLE INSTRUMENTS—Continued. 


bills in sets: SECTION 
payment, discharging one: effect__- ane 2 ana as aes ee ee 3165 
blanks in: 
filled, and negotiated to holder in due course; validity of_____-_--_---------- 2995 
filled ts;whensand {how=2==~ te eee eee on eee eee 2995 
cancellation munintentionaleaburd eny of pro Ofasete ee eee ee ee ee 3105 
checks. See Banks. 
bank’ssliability£ towhol der sxe. Peeve a ee ree ee a eee 3171 
certification : 
effect, bee rok ruerl mh ee Ae a ee es 3169 
secured Sby Hholdérijxeilecth 22) See On _£er DONOE oss Sa ee ee 3170 
defined . elie _svcrpiirrd We te ee oe og ene Os ee 3167 
not anrassisnmentHo funds = ves es ee 2. A ee ee 3171 
presented) within i whatutime: effect.of, dela yeas = Sa 8 ee eee 3168 
provisions as to bill of exchange payable on demand applicable to--------- 3167 


collateral security; effect on negotiability by authority to sell in case of default 2986 
confession of judgment: 
effect on negotiability by authority to confess judgment in case of default 2986 


enforcement of stipulation for, not authorized by act---------_------------- 2986 
consideration : 
antecedentworipreéxisting: debieise tases ese es oe ee Be eee 38005 
natureiofi stated ingcertainy GaSeS.252 28 #2. ee ee eee eee 2987 
partials failures, refhectss th) a ee en Ee Opes oe le el Le 3008 
presumed) yo 2 oS et ee a a Ie ae ne ee 3004 
want cofty effect: i oie 8 2 eS a oe a ae et 38008 
what vconstitutesit heat: S22 = 2a ee ee ee ee 3005 
constructionimawheresambl Suit ya Ors OMISSION Ga eee aaa a ee 2998 
corporate securities; negotiation; provision as to capacity of prior parties to 
contiactive: 2h 224s ssk Lee eee Sa ee ee ee re ee oars 38046 
counsel¥fees!semrec tofu tip Wile GLO ry LO Tees see eae ae 2983 
counterclaimyineluGedii mga Ctl or wes ee ae a ee 2976 
date: 
antedatedpor spostdated a0 22222 aan a oo ee ee 2993 
titlesrunsy from ed aALeMO fac GL very, eee eee oo 29938 
inserted\;amaya beewhen ces, 20 Ue pe ea ae ee ee 2994 
INSerLion sof ebrwe nda Ler wee ey ee SO LT ee eek CA eae es 2994 
INSCrELOMBOLsWLONSs CeaLem UN alin Gat Clem Cf CC Lares eee eee ee 2994 
PIeSUMPLLONTASHUO Eereeye ss a Pewremeere eee. Serer ue RS ee TE SU aE eee eee 2992 
Gays. Of 'Srace sawitenvand (WOW .allOW CG =2o— se a a a nee 3067 
Gefectilv eC S.CLetira Cal Lee eas pe ee es a ar vee a 3036 
GEfeCls!:) NOLLCERO EAD OLOTe RE Ups 190: CLIN e211 Cl ee eee ee ee yg eer 8085 
defenses; subject to in hands of other than holder in due course__-__--_--_._- 3039 
delivery : 
antedated or poste title acquired from date of delivery-__-_--_-----_- 2993. 
Cefineds: ee. errs h Wied wee le eS erage i ae 2976 
GEE CCUR Ts “WIT ree hPa vrs Ree OE eva y a. REL Te ORES oN Fo NO A a Ay Bi 2997 
instrument incomplete and recoyerable until_______.____-_________________ 2997 
NECESSARY igh eee eet A Se Ee RE 2 i Oe ge ats 2997 
NECESSALVHLO CCOMPLELS MCL Ot E11 1 ee ee oe een me 3010 
presumed. whenit. hac sable. sie poets ee eee eee ae De eee 2997 
SW UC UV S tag W LG ee Rede Seas eS) ee 2 ee ey ee 8046 
Cetermina phe mettre Suet es CT CC ae ee ee eee ee 2985 
GISCHAT 26 gye ee tee ttre. ee ee eee eee ee ene 3101-3107 
alternators CleChme se Sei Se ase eee BOR Rminetee 20 ie ee ee eee 3106 
by act. which would discharge a simple contract for payment of money__-_-_ 3101 
cancellation intentional by holder______-_______ SIRE aed ita Bt oS SE 3101 
CANGCEILAT ONG UNINTENELO Masai Ur Cl CTO fap OO bee ee 3105. 
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NEGOTIABLE INSTRUMENTS—Continued. 





discharge: SECTION 
discharzed Mhiows 22208 Se Rese See See) Ce ee) Seas To Aap 3101 
effectrorrtorgéed signature 7OnSsSs = os ee OE SO ee 8 38003 
effect-of signature made -without-authority=-220— Boge Marit sie 30038 
effect@On™ Neg Ota tion eee ee ST Ne ETO TE 1) IIE 3028 
OL pPersoneseccondarity@iiapl esses eee eee ee eee ee, wee: eee 3102 
payment: 
by-or"on- behalf of the’ prineipal- debtor#s2==2 222 Serr 26 Serine ot 3101 
by parties secondarily liable; instrument not discharged_-_-_----_----- 31038 
by party accommodated in due course where made or accepted for 
ACCOMMOCAT ON Se ne ae ee ee er ee OA ee 2 ean ty rer RET 3101 
enforced by holder in due course not a party to alteration-__--------- 8106 
COM OL CT aes Seeere ne re Ee. May tenon a ee eo ee ee 3082 
PEHUNCIATTOMNP D Vol OG Crees meena een cree are RR ner I Pe Ne ne re 3104 
when principal debtor becomes holder at or after maturity_-_------------- 3101 
dishonor : 
ACCED CAT COM AT COT pie eee ee ee ee ee REE ee ee ee ee a ee te 3120 
DyMalcCeD LOL OLB OMOI Ee DT OES bee ee ee ee ee eres LOD 
by nonacceptance: 
LORGISN A DIL BD LObESLEC it Cl CCL eee ae are eee eee es een e nee ee ewe 313 
TISHESMO Le LOL Chee eae ewe eee, Ow SIRI Bet EONS ONE eee ee ee ee 3133 
DyANOn pay Ment ok meee eee eee eee DONE ee ee eee ere 3064 
TLOLFELSTSD TST OCES LOU eC LCC Carne te ees tee eens ee coe Serene eres eee ee 3134 
by refusal of holder to take qualified acceptance____._._________-__________- 8124 
holder may treat bill as dishonored upon refusal to write acceptance 
LN CREO Te ee ae ee On Ae Re ed Oe Re Oe eee eee a Oe eee ee 3115 
lapilityeots person secondarily sliapleees= = =e - eee eee ee eee 8065 
NONACECEHLANCSMAISNONOLS ee WillC heer meet ten Sere eee oe eee 31381 
notice of dishonor: 
addressedeand sadeposited: Ine POStOlLlCee eee. Seen ne eee ee 3087, 3088 
CElLAVHI NE S1 VANS eM OLCOR EX CUSEC © WilCIi ee cee ee es ee re ee 3095 
CLE TMV T Vee ee ae ens ee ene eee Oe ee ee ee ee 3078 
SPOTS CCMENVLEL onc Wy LL Tete aera eet erate eer ray ame N ee rae Rw ee I SIE eee sree ca 3094 
TODO AY, pti pf gh a ats My a Se ae lg A ga A A A A OE la 8078 
Torsnonaccep tance weirecteor onlssion tO" L1yenees eee eee eee 3099 
for nonpayment not necessary where notice of dishonor for nonaccept- 
AILCOME LV.C eeeeen = eee Caen een Caen Sane en OREN De Te Se eee eae 3098 
EEUVC TN LD Vamos erm ee SO, emg ere Peete Nine ee See ce 3073 
VL CL MELLO Wawel) Cla COm WO Ine aee tee senate ten nee eee eee O(a SOG 
given by party entitled to give; effect_____ a OR ee eT ee On 3075 
PIVCHMDY WHOM = Saree eee es eee eee Smee meen Eee Se et ate RE ake 3072 
Pivenson Helalteorenoldens etlLech es =e ma a ee eee See Suerte et oh) (4: 
EUV TIB L One WEL LTT ear ae eee oe ee esr er 8071, 38079 
INSULTED Gea ELEDEN MOLL Ce Valli Gg eukecnmih Ove aeanee anne eee ene 8077 
THISCESELID LOT TOLSLN SUI CLIN CL) =eeeenire Nemes ere eee ae eee ere ne ee ee ne 8077 
PALCIESs AN LECed entre LIME TOL SILO LLCO Omen meee ere eee ee meer eet 38089 
party having added address to signature; where notice sent__________ 38090 
SUL CLEM RW Lat Sess See Lee eee wee eee 8077 
CENTS Rai Dray LL CLS 211 y C1 earn ee een ee nr eee ee eee weer Sere 3084 
DALvIeseresidine un diiberenteplacesmaaaa = amen eee eee 3086 
DAncLecmresidine. in SaMenp la Cc maaan a eee ee ey ee ees ee 38085: 
LOWACCED LOS LOLS DONO = ese =a ee eee ee Se Ene ete en ee 3147 
A; Cte 1) SUI ISAI UL [Geman eee ee reer ene eel ee ee 3083 
Londra wer need snot) ber Sivenn ww Wenmeneee see ee se ee eae 8095 
tomndorsersaneedsnot bereiven,. whens es nem ee reer we eee 8097 
COP OLNERACDLOLSS See = tet eae a eee eee ON NS ee ne es eee 3082 
GORD SURMCRS p= eee tas = ae a eee Sees oe ee ee eee 3081 
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NEGOTIABLE INSTRUMENTS—Continued. 


dishonor— 
notice of dishonor: SECTION 
waiver: of notice2? 2. 022 2 oe eee ee ee ee ee oe 38091 
parties).affected) bys 2ae24 42 ee ee a ee ee 3092 
waiver of protest waives presentment and notice of dishonor__--------- 3093 
whenepartyecd ea (ake eS one eer ee ee 3080 
writtenanotice, need, nots Demsiomed 2a sre ree eee ee ee ee 3077 
whitteny Ory oralies.3_. 2 ant et te le ee eee 3078 
protest ~ whenbandiwhen jinotjrequinedzl 2224 sit 23 hep Ee akee eee et ae 3100 
drafts: 
payable+on“demand $ -graceusetaaccedesncdcceccee-- eee eee 3067 
drawee: 
absconded; presentment for acceptance excused___-_----------__---------- 3130 
acceptance as to one or more of several drawees__.-_-__-----_--_-------_ 3123 
bankrupt or insolvent; presentment for acceptance made, how__----------- 3127 
billsomexchanseRaddressedm comm OTe ut Ler Caen enseaen anne eee een 3110 
dead: 
Dresentimentet onmgs CCP LAN COmeOx CUSC Ceara ee eee ee eee 3130 
DECSEN EME tel Ore 8 CCED CET CO n 111 a Cl Coe 110 yy 3127 
drawer and drawee same person; how bill treated__--------_-__-___-_---- 3112 
fictitious person: 
DILLGtTES CEC el OW Aa ee ce eee ir ages ee Sl Ee nace ne ee 3112 
presentment) dispensed. wa bh mee cae ie eet eee ee en ee 38063 
INGOMPELEN GRD CLIO sw l OME ener Ce CC eee ee eee eee 3112 
liability : 
ACCEDUATICE MO LD ULES i CLIC wy sT ae LTS Ce ee a ee 3163 
One DEL OF OX Ch an pO kes oe ee ae cee ee 3109 
retaining or destroying bill presented for acceptance___-___---_---_---_- 3119 
presentment for acceptance; failure to present in reasonable time; effect 
OTIC TS WCC ee a cea a 3126 
time: allowed: to: accep th. sree ee Se pee oe 3118 
two or more, not partners; presentment for acceptance made, how__----~-- 3127 
drawer— 
acceptance— 
qualified : 
discharsess fromm lia pili yecomemnp ull ex CeO tO mM ee ee es 3124 
dissent from within reasonable time after notice___-_._-_-_-__-_-_- 3124 
drawee and drawer same person; how bill treated________________________ 3112 
Di DLL Gy: et ote eae in eee ea roel 7 2 3042 
discharged from on qualified acceptance of bill of exchange; exception 3124 
CLP W CT e080 1 ae a ae a eS ee ee 3042 
foreign bill of exchange dishonored and not protested_________-__-___ 3134 
ONE CHECK CELE LUT Ed es tae T1S tel 1) CO 0 fas LN | Ch C Tye ec ee an 3170 
onycheck; delayedsin = present en Cam ses = ae eee ee 3168 
not discharged by delay in presenting for acceptance, when_-_--__-_____-___ 3129 
MOLICE RO ty CST OM OTT CEM eI 0 top) Coe TZ a 0 De 3096 
presentment not required in order to charge, when___-__-__-_____-______-_- 3060 
effect of authority of sale of collateral in default of payment__.___._____________ 2986 
election to perform some act in lieu of payment; effect on negotiability________ 2986 
fictitious person: 
notice of dishonor to endorser when drawee fictitious______________________ 3097 
DLesenEMenteLor Acceptances EXCUSE l Sa eee ae ee oe ee ee 3130 
form: 
nov formalelangwave gered ULC == es eee ee eee ee 2991 
requirements easulOso8 = sce. oo ee ee oe ee ee ee 2982 
eTacey.when. Andy DOWwsallOowed == «=e sewers ee Seen ee eee eee ee 3067 
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holder : SECTION 
acceptance; duty where bill not accepted within prescribed time __________- 81382 
acceptance qualified; right of holder to refuse_____.____.________________- 3124 
defined +. La. a ee OS ee eoeee ee Beene Aetna ta ajiinlg nS 2976 
deriving title through holder in due course; rights_-__-__-________-________ 3039 
indorsing two or more parts of bills in set to two or more persons_________ 3162 
paymenteto $~efect. lL le Le See yen t Dneie od Seve rit 20382 
protestsshlllehbeforeamaturityes When wee ss- sss. see ee a el 3140 
refusing to receive payment supra protest, effect-_.___-___-_-----_--______- 3158 
rights: 
right..to. payment... 3 elaine sain ey ale nes eae set tert 2032 
TALS TECORS Cee eee ee le eee ee ee ee AS es Pee th eh 3032 
when bill®dishonoredibyanonacceptancess== = 2-222 === ee Bey 3133 


where different parts of bills in set are negotiated to different holders 3161 
holder for value: 


GeO D Cds vais sh sate Bs se TE eo 2 3006 
lien on instrument constitutes to extent of lien--____-_______-+______-_ 3007 
holder in due course: 
alterations to which holder is not a party; effect-______._-_1_-_-__-_-___- 3106 
burdensof proof on-to-prove=titlevas, «when ler ND 3040 
Gelne@d Cea 0 en Sa re se dre ee TODA noe FAB N9 _o 3033 
every--holder deemed«prima=-facie! Swe 2 SUR Owen 08. Seat 3040 
how determined when transfer without indorsement______---_--_---_-_-_-- 8030 
instrument in hands of not subject to original defenses___-__._-_____-__--__- 3039 
notice of defect before full amount paid; effect-_._-_____--_--_--_-------_-- 30385 
notice of dishonor for nonacceptance to; effect of omission to give-__-__-___ 3099 
TLOt*SOeceCemedi ew. Clea = et ee 3034 
offinstrumentin- which blanks have-been- filled-.-—.--~--=~-. 288 2995 
of undelivered instrument validly delivered to him__----------------__-__- 2997 
renunciation by holder; effect of renunciation on=L1l—2_-2-_= 22 kL sl _-___ 3014 
TIS tS 40 free ee eo ee ee ee eee es Seep ee IR 3038, 3039 
wantot considerationssefi ect ON=eeaue tee eee se | 3008 
homestead— 
waiver of: 
effect on negotiability of instrument-__---_- Mth DUST A se es _ 29 2986 
enforcement of stipulation for not authorized by act--------------_-_- 2986 
incompetent person; presentment for acceptance excused__-------------------- 3130 
incomplete instruments: 
ACCOD AN Cea ee BR ee ee 3120 
completed and negotiated without authority not a valid contract against 
Signer 42-34-26 bit eee Asean 2996 
instrument incomplete -until# delivery sees see eae Lee Ao wt 2 2997 
omissions : 
date ed St er ae OT er i er betaeert it 2 Atopees sun te beer conn — 2998 
interest;, date from which ‘to run notispecified yee sos. eel 2998 
rulesxofAconstruction<as- toca. = eee ee) Perera Sata _ 2998 
indorsee: 
indorsement by, necessary for further negotiation under special indorsement 3015 
Joint-indorsees3: how! deemed) tosindorse. 22 lien ee sues) bows hiieets___ ie 3049 
rights sunder. restrictivelindorsement=es isi. See pie Bee Te ator 3018 
two or more: 
indorsement shows 1a Gels sane Se EL SUE Te eee 3022 
indorsement+to,«severally—__ Peet eee iees of Sil iipas lowe gi 3013 
indorsement : 
as. to residue where instrument paid in part-2_+-2__-L2--- lees sei. 3013 
by&corporation }eff ects fives ee Sei TE IS eo pee oa le Mary 3012 
bysuintants effectesce se. 2 Se Ee SOE TET Se ETE et 3012 
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indorsement : SECTION 
by_married\womanyso.effectiztter feteanso tan [il sane eteh, done ina 3012 
conditional.» 2s peated At let So tet | Riel ocery Senta ee 3014 
TIChTS Of Merson aI a ulin Oe, Bee eee eh ee ee So ee) eee 3020 
defined ..~.<<---63 soto be oer Bethe igh ihn 0 _ Aleem iAP 2976 
in, blankijpeves aeaet eae) ooh toe yt BEE Nn gle gee ncyeee sw. ope t oer Berek 3014 
changed. to special indorsement., bowass- = ee a See 3016 
defined oi no es ee eloee ape ieret aioe eR EEA tant 3015 
in,-representative..capacityauns. tralia. hreaws_tramry nit ey tase ek eee 3025 
INSCHUMEN EE MES OLLATCG WhO Wes ee ae ee ee 38015 
instruments .payable:to, ordersnegotiated by-—--_- 2 aoe ee ee ee 3010 
DEB 68 PCy iw ne aS ck Gat WD A a et He A LT Sea PENN AE IRIE Tse Spa a 3014 
made) how... eae nos yt Terivemnlethy (ite nada 2 tT 3011 
offentire instrument,musthb et 3_ Ie at BI Ih" Shier Tiere ree eae 3013 
of indorsee; necessary where special indorsement used___--__------------- 3015 
payecistinamés misspelled ht . Ek Sars Aa he. ee eee 3024 
placejof;. presumption, asi tomers 220 4B es 2 Se ren tire eet re 3027 
purporting: to: transfer a part only eee ee re eer ene ee eee 3013 
purporting, to transfer topindorseesiseveralibys: sed sst st foe ee eee 380138 
Qualified. 2 s2- eet ote Sie ners enguylowy cube el Js BOWE oan ey Ayre Me ree es rk Brereton 3014 
effectuon sindorsetacs ce semis. ieee sad) Pee ee ohn em 3019 
effect on negotiability of instrument2ies2- snes Sae25- 6 oe eee ee 3019 
warrants, what), Visseneee ok “pre el tiene Nee ele ills, Rep beeen seer = 3046 
restrictive jien-2 oa gas Bole eel o tenfelees ee: Bans oie art ph eee eres Se 3014 
absence of words implying power to negotiate does not make restrictive 
Indorsement) tessae~ Sates oY seals sce wee en ea nth Be aa thae — 3017 
defined wurst, Ge ETE ie ie tire See Ae rm arate reas eet 3017 
effect po 2 Ue oot une tt ean ee yee SD tees oe haere tee ee 3018 
effect..on.j negotiation! #242 heats Iie ha te ae PEE a tre Sees 3028 
indorsee’s: rights, Under. ae ee Ee ee ee 3018 
SWECla)” = tine ie te Se ee 3014 
GONE y even er ee eee Se ee te ee 3015. 
effect, pace hen = ok aelyath areal _syrhomiiuey hireas fPpr Bret pe es. SERRE. Aye 3015 
instrument’ nerotiateds NOW 222 — aoe ee oe ee 3015 
where instrument payable to bearer; further negotiation-_____--_----- 3021 
specially indorsing instrument payable to bearer_____--_-----_----------- 3021 
striking out; effectgonsindorsernisisubsequ ent: 325 52 ee ee 3029 
sufficient, whatiswe, 22268 [Eee te Sen ee ie Ee EE en ores 3011 
time, of presumptionwmas: tots Sass se ee ok 2 5 eee eee 3026 
touwpersonwasy;eashiers effects eit tieke tre thus Bee ee Ey ee Bese 3023 
transfer _withoutsindorsement, -Memecis. sas ieee Se See ee ee ee ee 8030: 
two or more payees or indorsees; how indorsement made__.-__----_-----_- 3022 
indorser : 
accommodation paper; presentment not required to charge, when__________ 3061 
conditional; payer may fdisregardyconditions22aes jaan eee eee re eee 3020 
effect, of qualified indorsementlon22225 2 a ee eee 3019 
irregular ¢ wilabilityofs Bee Sok BA SE _ 2a se ee ee 38045 
liabilityies fewest sea ao ee Ae he ccm Spiel Sey EPI en, UR Reig ae op corresppoetes yee Pe 38047 
discharged from on qualified acceptance; exception--_____-___________ 3124 
foreign bill of exchange dishonored and not protested__._____._._________ 3134 
forsindorsements on bills or parts of bills in tset2-——-__ ee a eee 3162 
of irrecularlindorser= tse, Se hos 0 Oe eee A Ph re reapers yee 2 3045 
on check certified at. instance of holder_-slssesss_ sa) eee be 8170 
order intwhichtables 2. 2 2 Gee See Seen eee 3049 
where instrument) negotiablesbyudelivery se sswe sees eee eee ee ee 3048. 
not discharged by delay in presentment for acceptance, when______________ 3129 
notice of dishonor need not beigiyen, wheno- ==. ___.__ ee 309% 
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indorser : SECTION 
presentment motirequired. tocehargesiwhens ie. 2S ey ee eee © 3061 
sionatures withoutadditiona ls wordgae uk 2) we be ee eee ee 3011 
WALVCLEOLunOtl COLO fC ISHON Glas ivere lie beteetrsc ee cree a 38092 
whenspersonmdeemed.-indorseree eet le Ee Bee ei _ ee Beta ata 2 3044 
instrument defined, BSkyB een a eee ek Te eda alayehies 2976 
iIntverestwdatestromeawhichetOsrunsnotesp ecifi Cdaseesesas Teme aeons ss Seas 2998 
iSsuexdelinedAS. - 22-222. salah At Dateline avin pebet bred » fy ta bev ye. 4 2976 
lawamerchant’ cov. erns,{wheni = 423 oe a npg hn iy eon Eee cree ene fee 2979 
maker’ ss Wapility = £5 So a a ae Sat ar a cet eet a teh fag enee EP n Pair eee 8041 
maturity : 
bill payabletafterssight’ accepted stor honoree] a= as ee ee 8148 
Lallimieeupons Sunday Lore HO] aye ssa = eee eee ee ee ee a a Saye ee 3066 
howacdelermined sin Certal We ca SCS se eee ee ee ee ee 3068 
DIOLEStE DELONS Ww Gi Ss eee ae Ae EE TW ee ee eps FR ay 3140 
CLITL C1 Lee eee nee kW NM REPRE TU, a ee ne ees eR cy 3066 
negotiability : 
OXY TY ww My DL STS PTW Ha WE 5 a1) Ons Wg anh ppt pels npilan apie ravi Wier us o9 Fate N, Spdile eevee a eigen aD 3028 
effect of authority to confess judgment in default of payment-------_---_- 2986 
effect of election to perform some act in lieu of payment___----_------___- 2986 
CIPECHROLSOMISSLONS FO Se eee ee eae eats an eee Ae ARR me es Mato cree 6 on 2987 
erect OLtséals ons BR. TEA GTTMO EANY OSPR ELTA PARR MAD oP SIN 2 2987 
effect of-stipulation tor counsel-ftecs a2. STI DOG LJRUIL JO TEES 2983 
effect®oiwaiversof benefitvot law =22 sees 22224225 £222 SSO. 101 SOOPER 2986 
particular kind of money designated for payment; effect of _._-__----------- 2987 
provisionssnot-aflecting oo esac] ee er ere Tete a es 2986 
requirements forlset ifort se eee eer ea Dee rye ye ete. ee 2982 
determinable future time; what constitutes___.______..___-__--______- 2985 
sumicertaintewhatsconstitutessecouoees se Sas Se a rags Ba oS 2983 
unconditional promise or order to pay; what constitutes___.__________- 2984 
NeCLOMALLON este ee Sun Cee eee OO OE ern TO RLY 3010-3081 
ACCOMP LIS C0 y=] O Woerceaevete rere tes eee tetesinrt rete diet ner atharie kd leet I, OE IOI e o 3010 
by+delivery.-if-payable-to-bearermo-2--42o 4. Berg 08s Ty. NS TI 3010 
bysindorsementuf payable: tovordereas soe 222s - SESS O aE Bae SUS sper 3010 
completed by~d ev eryewe. de cecee RI I) SUPE RE DEA 10 LEE oe 2 3010 
Ge@fin ed sit 2 Se. eee enema eee HOR. - DORUIRO BV ASD = 2 3010 
priomparty-may-renecotiates.a- se BOOB 2 = 2 = 3031 
note: definedsa.. SR I ESS OCHS EN FN EL AL SR aL OIE BV on 2976 
notice of defects: 
beforesfull-amount.-paid-<<-+-.22—s2]e2s+ 2 eA NOT OE SEE oy 3035 
WHat CONSE EES ILE ek a EE a EEE PEER SPL ATER TS BT ie 3037 
omissions;=eftect.of on validitysand*nezotiability 223 2-08 2s sie ae 2987 
operation+-of-act2.. tik wane see EI DER EE SAE OU TTB OT os 2981 
original) defensés;+ when? subj eet *tose ne 2 ee SEI sO RED IT IO oe 3039 
overduest payable -on= demande Lert eS. NOES ES A, RENEE IIS a Os 2988 
parties secondarily liable: 
discharged .-howsc=<<2e<n--2 eee RE A OR SRE Ob SOOM IT 3102 
} paymenteby;Sinstrument notidischarzed Saws Saas ee ee eee oe 8 3103 
payment-bysrights. after-pay mente = =2 == a ee ee ae 3103 
payable after sight: 
acceptance-after. dishonor). eae SE 2 SET SSO TA 4 3120 
maturitysof-bill-aceepted: for: honors]. = as TOSS 3148 
payableratebankee 22+ mes cee e See re een eae neta Se Seek 3069 
payable on demand: 
LEER) Ct aS Na ere a eS ed OSE os OSE = 2988 
SLAC RS a eee ee Sees mee TM OA oe ea oe 3067 
negotiated unreasonable length of time after issue; effect____-__-_--__-____- 3034 
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payable on demand: SECTION 
presentment;for.payment_.____ ster Sew eins eh Rewienes 3S 8 sao eee 3052 
payable to bearer: 
Gefined wis nto ee a oy 2 et beh eth Ya ean Se eae 2990 
negotiated._by .delivery......-—~--~--==--— eee. June ete eee 3010 
payable to order: 
defined wus en i a en 5 ee re ee ee AL at ee sehr> inf Seek 2989 
negotiated by indorsement and completed by delivery_--.-_--_------_-------- 3010 
payee: may-beinamed,- how 5s ee Ee ee eee 2989 
payee named with reasonable certainty-.-__--------------------------_-_-- 2989 
payee: 
indorsementiswhereiname =misspelled 204 ee see ee eee 3024 
jolntrpay ees uirowsedeemedatosin Ors cee sere tt ane ee ee ene wee re ge es 3049 
person as* cashiers eter: Perectee See sete eee eee eee eee ee eee 3023 
CWO TOL MOLE eI OBS CL CL G11 O Wee Ti) Cl Cee ee ae 3022 
payment: 
Dillstdrs war iniysetisaD Vea CCE LOT eee ee ee eee ee ee 3164 
DIST raw eiNeseh elle CeO mCi sly el eat 1) Sas OT) Osean eae 3165 
enforcement of: 
effect: of, forged (Sioa CUTGn Ole oe ee eee 3003 
effect of signature made without authority on--_----____ _-__s_-. 42 - = 3003 
instrument, must. be delivered Ups. 2 o-pe See ee ee ee ee 3055 


payment for honor: 


attested by notarial act of honor founded on declaration of intention_. 3155 


declarations before, payment.-2 2-2 = ae Bare era 3155 
effect..on subsequent, parties_.-_2._____*__ 4in§_ a5 2e¥ piesa 3157 
holder refusing, to_receiviesiterc: tiie = stk arpetet alelipeiiwen tah 2 _ 8 3158 
how. must.be jmadeé. =. 2. = ere erin he ee i tenn sree 3154 
preference of parties offering to pay_---..-.--..---1L-..--L-----+----- 3156 
PISNESE Oe PAVCL AL OLR OM Ol ss ree ee ae eee ee ra ee eee 3157, 3159 
whoymay, make. 2.8 ob i a ee ae Rael eee 3153 
payment in due course defined_..—.-.. = see ul bien 3b ones iak ae 3070 
presentment for payment: 

pill_of exchange payable on, demand 2222-22 - eeeeres a2) eee 3052 
delaysiwexcused qaw hens! 2 5 ere. 252 2 ee eee 3062 
dispensed:with,, when..=- 22-5). 3__. _stetsemenes. we soe an sole = 3063 
instrument dishonored if not paid upon presentment________-___-__-__- 3064 
instrument must. be; exhibited 222205 Le eee See 3055 
instrument: payablesat, bank ee Benen We Ree 3056 
instrument payable sonidemand = 2522 ya ee ees ee 3052 
joint debtors and no place of payment specified___________-____-___-__- 3059 
necessary to charge drawer and indorsers22__--___- 2 ae Be ee 3051 
nonpayment dishonors foreign bill; protest and effeet..__.____.__________- 3134 
not necessary to charge person primarily liable________-_____._________ 3051 
not required to charge drawer, when_---=__-_=2_ 234 Siena eee Baie 3060 
not required to charge indorser; when =_=---2__ 22 seat | Eee eee 3061 
persons primarily liable partners and no place of payment specified_____ 3058 
place of presentment...2-. 2 22 etree eae eet tse ne 2 3054 
principal debtor dead and no place of payment specified________________ 38057 
suficient presentment, what constitutess === seater: 08a pees eeeee © 3053 
to,acceptor, for,,honor.—. 2-2 - ee ee eee a nS Re een Oo 3150 
delayuwexcused, whens. .2 225) Ue see eee oo Gee S151 
unnecessary when bill dishonored by nonacceptance_____-____________ 3133 
WELVCD sOlleClipe so aot | 4) ees See ee a eee 3063 
WLI VETS OL TO LES Da VVAL VCs TOL CSS CTU UII) C1 eeee eee 3093 
when. payablevatespecial place. 4.25 Been t stare ree Bal nbeeen © 3051 
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payment: SECTION 
tender of payment by person primarily liable when instrument payable at 

special. placed vss _Se5 wtiete a seietraty Goo Hie fell berate oceney Beet 3051 

time. of 3_-how. determined in, certaincases_-_ = eit ee ee 3068 


unenforcible against intervening party by prior party who renegotiates____ 3031 
personal property exemption; enforcement of stipulation for waiver of, not au- 


thorized Rhye actlee 28) Ria ao se see eee ses cas soe awe SN st fern cee ee 2986 
personkdeire die tet. Care che ZANE ae eee ae a te Bh res Pee bs iris cs te gs 2976 
Person primarily Wahl: delim See Ae ee ee ON ae a ae eset oo 2977 
Pleaded Chow, PAs erase eee BAe Re Re ee eg 540 
presumptions: 

indorsement;ias to time Of2 Bes. ee ee Do el as Bt 3026 
indorsement, »placeyoL Se bree meres EE CRD BE Be ne tee 8 ert Lt 8027 
promissory note: 
admission by co-maker; effect on statute of limitations__________--________-_ 417 
billvot exehansertrea ted as. a wien esse eee rae ee ee eaten Fag ou Lika 
Oefined y= a oe ee ot i ER orator Bee Bm hE 3166 
POP SOG a ee es ee IE ee ae et eee Wee ee eee ie eats es 4296 
payable on demand: oracel 222 22 ho Se eee eee er eh ae 3067 
TD OUCS Ciera a a a a ee eas Oe a ea es ee eee ee 8134-3142 
before maturity where acceptor insolvent or bankrupt-__-_---_-__--__-_-__- 3140 
billzaccepted, for Non orsyeas Re ee ae eh eee fe Paes ht ech hy toe 3149 
biledishonoredsbycacceptoreforsnon OT se Se eS ee ees en es Sees 3152 
bill lostaorydestroyed.y cte:tsBan452 tek Bae been see eet ete ee 3142 
bill of exchange— 
foreign : 
for nonacceptance or nonpayment; effect._________.-____.---_=--_. 3134 
not appearing _foreion on face. seawall ea a See 3134 
byowhomsmaede, 22-22 2 52 > ee Ae RR AT ae aS Bes DS ee TT 3136 
dela ycex cused ;wheno22 oo. en re eS 2 Ris es 3141 
(DESY OXENAVSSCG Saya RH BUS, i YES Og mt age ale preg ig ps Ae ea ae ran al a le 3141 
CIC C Hee ae oe See E EIS Fe LEER ESAS OARS SEITE SP ATEN 3134 
EXOT Cl Oa a rc EE ENED ERO EEL OP IUR SPE ees EVEL 3137 
for both nonacceptance and nonpayment, may be----_--_____-________--____ 3139 
CEC) Vgpe E Cl ps eee ree near ee ee ee ee ee ee ee 3135 
TRECOSS 8 TV ca WL CUD ee ee a ee aa ae ge I ce neg arse ne oe ee 3134 
Wa lVere Otis CLLOCl= tae sae oe aes Stee re Aes ee eo ae San eae eee 3093 
when and when not requireduuels 2 Soke ASS Net Ae See 3100 
OVAL ET ae Us Comm ED me TT 2] eee rc ee or ee ee ee 3137 
SOU ENEET? RTT 21 Cte ee a ae ee a ee ee eee ee wr eee 3138 
public securities ; provision as to capacity of prior parties to contract_____--___- 3046 
TCASONADLEREIM Ese wLaite CONS CEU CS ee wees cera ce tees eae te fe ere ae eae 2978 
referee dni case of néedl22ss2 522 2S 22 a Ee eee ae ee et 3113 
TENUNCIATONEDyenOld eer equuneml em tsi Cit CCU ere eee eee ene 3104 
Tequirements Lor MeroOtwaAvlityeset= (Orthos —— as == wee eee ee eee a 2982 
set-off includedsingaction Soe. eee ee ts 2 Se ee en RET NSN) 2976 
signatures: 
address added to signature; effect on notice of dishonor_________________-__ 3090 
agragent.) lability, of person) Slgning= sees ee eee ee ee 3001 
assumed name signed; liability of person signing______________________--_- 2999 
DVLA lent show  auLnority “established a. = === + ss lates lene ee ea ee 3000 
DYSOROCULACION ST CLE COTO Letra eee ee tear Gee oe eer 8 Of ets oe No 3002 
POLO BELL eC by Ol eet eae rea ee ee eee Sere Cos a 3003 
in blank before delivery by person not otherwise a party; liability__-_------- 3045 
liability of person whose signature does not appear____------------------_- 2999 
made-withoutsauthority:*ellects= ss eae ne aaa eee eee 8003 
makes person indorser unless otherwise indicated____--_-------_---------_- 3044 
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signatures: SECTION 
presumption that person signing is party for value_-__---_-----_----__--__- 3004 
trademame signed); liability. of. person signing = —-2--- => Sees ieee 2999 
signed inu blank... =:225- 2 eee el oinhe h Denineratah ord san awie> = 2995 
sumicéertdineidefined 2 cetiec sliver oh aie ney seth qynetn? torfom & ali ineat rsp -— S 2983 
sum payable; discrepancy between words and figures_.___._.__.---------------- 2998 
Sundays and holidays: 
actsirequired.onydoneswhen2-e2s0042 24 be. Sele ee POD Nose 2980 
instruments-falling-due-on-=====--++-=---- 2-00) SiGe See poets 3066 
title: 
antedated or postdated instruments runs from date of delivery___-_-_-_--_-- 2993 
what, constitutes-defectiv e22-+428-4- === 23 == 10 SO) AR OMA MbaO res oS 3036 
transferee; notice of defect before full amount paid; effect-_._-____._.___-------- 3035 
transfer without indorsementveftects. 22 a 2 ee ee eae ree ee 3030 
unconditional, promise, top ayteus oe SI ie De ee i oe a eee eS 2984 
undated : 
insertion- of; wrong: date:-effect-<-=-<=2t<s-scceecHce=-ss-22-- Je 2994 
true,date may-be-inserted=2L42220 2222. et ee ee ee ee 2994 
undelivered -instrument+2==22222S22-2 22202 2a a TE ey eee 2997 
validity : F 
antedated or postdatéed Gis FO. 2099 10S FOIE Ms On SI er ate 2eg Ss === 2993 
blanks filled and negotiated to holder in due course________----___--_---_--- 2995 
effect-of omissions;on=a222 2220)... TOO OS BOO 900-8 TO DEO NOR aD UMTS 2987 
incomplete instrument completed and negotiated without authority__----_- 2996 
value defined! ty syste Sie tek: Tavis tevite ied fine) cant pepe ete Oey Pe Tey eee 2976 
Waiverionl benettroilaw = ettectioninesotiability.-— 2-2 se ao eee ee 2986 
warranty: ‘ 
wherelnegotiation bysdeliverys2i 2808! 320 ey gies sh ay ee 3046 
where negotiation: by-qualified.indorsemento222222. 2222 Sonne seein e 3046 
writingaindswritten.+delined shueis2. 26. 8ass-b5 2. Jer eats ear ee 2976 
NEGRO AGRICULTURAL AND TECHNICAL COLLEGH_-_--_--_~_---________ 5826-5832 
LEPOLLSALOLSOVELDOLARp LIN Tin gee, Se ee ee oe eee eae ee 7306 
INGEIG RO INO IR MATa HS CET © ©) LS Se ace eae es aoe re a oe a ee 5850-5854 


NEUSE RIVUR. See Rivers and Creeks. 

NEW PROMISE. See Contracts Requiring Writing. 
NEWSPAPERS. See Libel and Slander. 

NEW TRIAL. See Civil Procedure, Courts, Criminal Procedure. 
NEXT FRIEND. See Civil Procedure. 


NEXT OF KIN. See Administration, Descents, Distribution, Insane Persons and 
Incompetents, Wills. 


NOLLE PROSEQUI. See Criminal Procedure. 
NONSUIT. See Civil Procedure. 


NORTH CAROLINA AGRICULTURAL SOCIETY. See Agricultural Societies and 
Fairs. 


NORTH CAROLINA APPOMATTOX COMMISSION. 


Appointed term amvaACaNnCles RCS PENSCg ss prte twee meen ees ee ee ee 6933 
land (at vAD DOM A GLOX COMECMOUS Gist CCE pile Ces eee ee ere ee a 6932 
DOWELS a Slate, appLopris il Ont ObsmemM Oni a Soe eres ee 6938 
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NORTH CAROLINA BOARD OF EXAMINERS IN OPTOMETRY. See Optometry. 


SECTION 
NORTH CAROLINA, COLDEGH WHORL WOMEN 2 2 eee 5833-5838 
purchasing committee. See State Institutions. 
NORTH CAROLINA DENTAL SOCIETY. See Dentistry. 
board of examiners: 
by -lawSnDOWeL LO MAK Gee san ae Seer rene eee ty A he eeeeeeNe er Bor ae 6627 
COMPEISE LLOM se OU Ce OL) Wl) 2 ba cULT) CLS seater am eee ee none 1 1 gO 6636 
COMPOSE, OWI aLeLMS Ol OllCe any Ca ILC] Cx aes 2010 eee aL 6626 
excess revenue urned (Oversorsiate schooltund soe ee eee 66386 
EXP CNSES* DLOVIC Eds formate e eee See ens ea eg 6636 
funds in excess of expenses, etc., turned over to state school fund_____-___- 6636 
IIEENSeRLORDLACH Cen CHISEL A DOWCLS ial Sin UO meee eee ee enna eee eae 6631-6649 
MECCHNSSeeNOLICCLOLEINGCLIN Pym eee re women LY Gana ro Esa R RN ee 2 A. eae 6628 
president and secretary-treasurer elected, how--._--_----.-_--____________ 6628 
COMPEeNnsation wot secreltary-GLeaAs Renesas ene eens an! soo) ol ee 6636 
power to administer oaths and issue subpcenas________________________ 6629 
penalty sforsneslectingetovobeyssubptenan. 22. a) eee ane 6629 
quorum; -what-constitutes=.-—~ 2A Ue Pe | Pe OO ee Ee SS 6629 
records, ete., of licenses issued, to keep; admitted as evidence___-__--_-__-_- 6630 
CEPOLUSR LOLS OVCEN ORaaasen sete tone eS es eae SOON yt aay Sele Pert tre 6636 
SC] eae eter erase ee Sern me eRe rete Rea A dat a eS 6628 
NORTH CAROLINA EXPERIMENT STATION. See Agriculiure, Department of. 
PEPOLCS HELO] LOVELTOL se DLELT GLI emer ee crete em ee na ee ene eae nny et NT Leaiee ups eee ey eee edene ene 7306 
NORTH CAROLINA MEDICAL SOCIDPTY. 
board sofsexamMin ers 22 ssse—nes nab wl a a BOBINTT BO. 6606 
appointed hows see eee OO, i 2 nes Te elastase 6607 
VUE OTT yap ce ere a ace ane n Re et  W  SPN E Ee ey ie oman es gy a Op se 6608 
COM PETSACL ONY emer eee ea RUE Mens aes Mn aie a ieee. takin ine TON 6610 
criminal offenses by physicians and surgeons, enforces prosecution of certain 6625 
license to practice medicine, powers and duties as to_____-_-_----_---- 6612-6621 
TTT CQ ELT) Se ee ne ee re re ee et me ee RIE We Ap ret ae oa hy apn SE 6609 
OTH CEES V=12 WS weV A CATLCL ES ieerenetane et ea ae sna Bice Saree te metered bio yer thar See ate ETS 6608 
ARMOIRES SVG eececeeetenp tree elie anette SPRINT Rens” Sherine ara ieneae dete See Set RR AE NES 6613 
TOCOLCS LOW KCCI) see ere eee ee ee ae re ee Oe ene SS NR a cer ee eee RN 6620 
SCCTELATY7So DONC we secee cee a ee eee ee oe See LY or Pn een eae ere cee 6611 
INCOCD OLE COC ere eee ses amen ae a eas Sie a ee ee Re aes eta 6605 
license to practice medicine. See Physicians and Surgeons. 
trained nurses, participates in election of board of examiners of__________-_____ 6729 


NORTH CAROLINA OSTEOPATHIC SOCIETY. See Osteopathy. 
NORTH CAROLINA PEDIC ASSOCIATION. See Chiropodists. 


NORTH CAROLINA PHARMACEUTICAL ASSOCIATION. See Pharmacy. 
board of pharmacy: 


ANNUAL COTS Maen ee i oo ee ee Eye eee eel ce ubberceae 6653 
compensation@or«members= =. 2 ee Urine a edaloriany His) Poy aed OS 6655 
election terms Sivacanciesest! S>. pote irrerins anny eatin vars sanreeh, To 6652 
fees? collectible: by=.=--4-2 9s) aabebh at 2 pelea na Sint ini tee tan ehe 6657 
Oficerspe election; MHonds: Fae ee Ua Bee, eee inion ae 6653 
powers: reports.;.records:: Quorum. — —— = sete “eters Tee _ aera 6654 
SGCrebarys 3 See tN see a oe een are iesirey. Rate ued: Sere 6653 

compensations 2. ertswe es Se se ee. 2 ae ee BRE Bee eeey 6655 

investigates and prosecutes violations of pharmacy laws_------_---____ 6656 
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NORTH CAROLINA PHARMACEUTICAL ASSOCIATION—(Continued. SECTION 
ircoOrporatedy == -S4a8 se ee ee tee SE ee a, Pees ee ee 6650 
object Jofmassociations! sessed sue a i EV TO AO eee 6651 


NORTH CAROLINA RAILROAD BONDS. See State Debt. 
NORTH CAROLINA SANATORIUM FOR TREATMENT OF TUBERCULOSIS. 


admission *of patients. se ee ee ee PES a oa eee eee 7173 
directors : 
bureau for tuberculosis, to operate and maintain-_--_----_---________------ 7174 
COMPeCNSAtlOn* ses See EO he eek e see tone e aS eee eee 7178 
contracts with counties for buildings for county patients, may make_______ 7284 
gifts for*sanatoriumy anay *recely eae 2-2 Basa ae eee ee eee TTT 
members-of state board of Nealtneare! CL! OC Osan ae F172 
DOW CIS erase cee er ee ee os eee ee ee ee 7173 
SIFES  LOMESAT A LOLI UM eC eCLORS mile Vase Cel VC mete ae meee tere ne eee ee ee CAbr(rs 
indigent tuberculous, provision for treatment of at sanatorium___----_----_---- 7179 
officers and employees; election; compensation___-__-__-_--__---_---_--------- 7173 
TEDOLESE COLE OV.ST OLS PU LIN G11) cece ee eee eae 7306 
NORTH CAROLINA SCHOOL KOR THE: DHA NS a eae ee eee 5888-5893 
powers of superintendent and directorsi__+_L2.2-L =~ + 22+ fea e eee 6164, 6181 
printing, report.t0,. SOVern OL. -—- ee ee ee ae ES Pye eEPR Dea 7306 


NORTH CAROLINA STATE BAR ASSOCIATION. See Attorneys at Law. 
NORTH CAROLINA STATE COLLEGE OF AGRICULTURE AND ENGINEERING. 


agricultural Duillding Fuser ol Seeees eae siete BAER e Wa cae yee a Se eee eee 5824 
agricultural experiment station connected with college and controlled by board 
of, trustees re eee ee ES 28 2 ee Se Sl a 8 8 ES Dee tee ae ee 5825 
application [OL ITeCeIpES AIG LOW CIE Vere eee eee 5815, 5816 
board of trustees: 
appointed show sess 2.2 rs es SER ress re eure 2 INCE SO TERP EVEN YEE. 2 oe 5810 
eollegeigovernment}’to! provide fore: Die Su aiiieyiin Vea eae iis Teale —__ 5818 
compensation. of members2!120_ Dus 219 ot Aiba asus Hy Sena oo 5811 
executive: committee *2ssescsccacsnenesescssrcssescossssecess- Sawa 5811 
investigates college annually and reports to board_----__-_----__--_- .- 5814 
faculty and officials appointed and removed by_----------------__-__-__-_ 5818 
federal appropriations, powersto accept, ete:222-2=--- === 00 Se —= 5816 
free scholarshipspower*as*t0=s22-— = == 27s ae meas See ee eee ee 5820 
SOVeErINOL-exr O77 Cio presidentrot board eess 222 a 2 = =a a aa aa ee ee 5810 
land (scripyfund, powers” a's "toy 2 ee ee ee ie, Oe aia 5817 
meetings of board ===. 2. 22 4) SVE BA SE eee ey ee DANE 5811 
OV GATIVZ A CLOTS reer ee ie ite eee pene Se ne eS eres gt ee 5810 
reports: Of D0ard ss sae es Ae ee le et ore 5813 
state treasurer ex officio treasurer of board__-______i._-L_-_-_-__ 5810 
CO TIIT SGC CHET TaD C1 Fe ee ee eae a ee ee 5810 
vacanciés "in\ board 2's 44h Miee fh i I AI AGRI) EEE 5812 
degrees; faculty, under supervision of trustees, may confer___-_______________ 5819 
faculty: 
board.of trustees .appointS 22226 no 1 OR ees 5818 
degrees, may confer under supervision of trustees____-_.___________________ 5819 
federal-appropriations, provision. as.to division of... >seeL se. 2 eee Bee 5808 
free, scholarships seuss). 520. oe ee cd pee. 2 I ET 5820, 5821 
incorporation and corporates pow erss2 so. se ee es yee 5806 
LEW Oowioy raya ly SORIA PINO OS! GIP oe =o SEE ye 5817 
object..of :theicollege te. Saye RO. RES 5 es ee se OE, 4 5807 
president, board 2OLatrustees#app Om tsar ss ae eee See ee eee 5818 
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NORTH CAROLINA STATE COLLEGE OF AGRICULTURE AND 
HNGINEERING—Oontinued. 


purchasing committee. See State Institutions. SECTION 
FEDOLLS BLO Me OVeCNOL Se DEM TLIO Smee mene ee nena me eh, Ses ae ee ee eee DORSEY Beare 7306 
sewerage; owners of property in vicinity may connect with college sewer under 
GOuLEacban coe ae eceren nee ay Wr wal nonane sehr stag. se 5822 
LSA Rae X CLINT al Oe cee eee ce ee ee eee os ER WORN EYE Se 5809 
MALCLESUD DL Vem Ia VaCONGLACl LOL ease ee eee eee See eee eS 5822 


NORTH CAROLINA STATE FIREMEN’S ASSOCIATION. See Firemen’s Relief 


Fund. 
action against to enforce relief fund benefits prohibited________.__________-_____ 6058 
entitled to five per cent of gross proceeds of premium tax paid by fire insurance 
COM YS NCS aeen eee Se me Be SNe ee ee ee ee ee ce ee 6072 
entitled to three-fourths of annual appropriation of firemen’s relief fund________ 6058 
applicationeofe tun (Rees aio es rare erty ssiteepiews Tey eevee eto. ori] - Telenor yy ¢ireyy 6058 
treasurer to give bond and make reports to state treasurer_____________________ 6059 
WNOsma ye DECOME RM eM DEr Seema ste te ees sas een ees) = aeaeereu erent See © MeN per Weenies, 6061 


NORTH CAROLINA STATE NURSES’ ASSOCIATION. See Trained Nurses. 


NORTH CAROLINA STATE VETERINARY MEDICAL ASSOCIATION. See 
Veterinaries. 


NORTH CAROLINA STATH VOLUNTEER FIREMEN’S ASSOCIATION. See 
Firemen’s Relief Fund. 


entitled to one-fourth of appropriation to firemen’s relief fund_-----_---_--_---_ 6057 
GUIS DUTT SEC aml. vumerteen ene ee ere ee Ne ee acres ier en) oe ee Bol toi se eres eee 6057 
ELCASULERELOS IY C.0ON0 GS eae ee en ee ee ee Beets ewe! Shh rs Se a 6057 


NOTARIES PUBLIC. 


| ACTON (COMIMMNIEO Ty ANCL WEIN, OE WNC sepa eee ee 3172 
attorney at law as; restricted as to oaths he may administer_________________- 3300 
clerks. Of court tare exc Olli ClOss COLE UE LO Will SC) Some eee ee ene ee ee eo 3174 
CONT OR UW ESSE GY pag at Ne a a ekg Ra a a a a a st BN Bul 

expiration of stated after signature; effect of failure to so do____---_-_____- Sulr(7 
ECCS Meee Ro an ur Aes leans em ea) Se Eo eet ee en St aS Se Oe RS ee 3178 
DOWCUSPRG eee en ee Ee ee eee eee eee hee es aes 3175,. 3176 
protest of negotiable erence STUD ELK Scere te en Seer swe ee 3186 
Qualiticationegrecord LORE UWealis] CA Ul OTs sat eee tees ree se as eee a ae 8173 
SC Ae ee ee oe een ee NES, See in eae es ee ee er eee ME 3179 


NOTICE. See Civil Procedure. 
NUISANCES. See Civil Procedure, Crimes and Punishments, Public Health. 











building used for lewd purposes declared a nuisance____________________-______ 3180 
building used for purposes of assignation declared a nuisance____-_-_--_------- 3180 
building used for purposes of gambling declared a nuisance___-___-_--_---_--__- 3180 
building used for purpose of illegal sale of whiskey declared a nuisance_______~- 3180 
building used for purposes of prostitution declared a nuisance___-______--__--_ 3180 

nuisances against public morals: 
actionttormabatementi es 2o2 ea 8 Se ees oe ek es A re a eee a 3181 
COMpPlLAINtALGISIMI SSA 1RO fee eee ee en ee eee er es ee PEE SLR 
COSES 72 Mek ao eo ee tl le ee RB Le Oe 3182 
prosecuting-attorneys tees taxedsas=2 22 Sete eA 3187 
CVIGeN Cras eas fr Sea aaa a hee bee ee ee ee SO IE Lea a 3182 
injunctionyvallowed\yin==se— =e ed ie ET 8181 
violation of is contempt of court; punishment__-_____-__------~-_- 3183 

order : 

canceled, Now==<2<s<2c<s=s2-sseterescsst eee es SAI Us 2) eles 3186 
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NUISANCES—Continued. 


nuisances against public morals— 
action for abatement— 


order : SECTION 
feessfofy officers seffectine = sst-t fs. a? jee Be eda Fe ees 3184 

sale under. -applicatlongot, proceeds. 225- ones. 2 seas =e eee 3185 
VidlationzOf se seme Mee Sm ee ie ee ts etn Se epee een ey 3184 

what.- to. contain: 2222.22 eee ee I ee ieee ee 3184 

when triable p22 22 28 oe Se SE Se nS eae Sr ee es lh eee 3182 
what* GCONStitUte tat 2 2 Se ee se ee Ss ee a ee a ee ee 3180 


NURSE. See Trained Nurses. 





OATHS. 
administered by chairman of county board of education, when----------------- 3196 
administered by chairman of county commissioners, when___-_--------------- 3196 
administered. bye County: Survey OU AW henme San =n sein. bey ee eeeepee Sey ee eee ere ee 3197 
administereds=by= Gep uti ess wl Criss ee ee ee ee 3195 
AGMINISTST EC BU. Gh Cee OST Cs coe ree ee 3189 
administereds witht solemnitye 22206282 e en eee ee ee ee 3188 
administeredawithauplitceds handeeee a= es) s =e eeeearenen Serre rey os eee eee sees ee 3190 
ACMINISETA COT pe ee a a i I ee ee 3199 
Attorney, at awe Sots SNe ee ee Be RE a We eR ae ee ee See 3199 
restricted™as7to ‘administration of sass 2 eee ee eee ee 3300 
attorney-general -_ oo. Sh 2 ee ee ee aie ee ne ee 3199 
auditor = 22h. 222 SE PA eae EP Ve PYRE tere eee Fe eee Salge ieys ES ae 3199 
WOOK! Geb ta Oat Hae Ne aa ee rc ee ee 3199 
books debthoathifor. administrators2 22. see oan Cee ee ee eee 3199 
ClerExofSSUperior. .COULE kee ee eee ye eae ee re oe oe 3199 
clerksof csupremepcourt.. Set ae ee ee ee eee eee 3199 
commissioners of *wrecks===2222 === =e 2) AI OU Os | ee ee 3199 
commissioners: allottine year’s’ provisions ss. ) ee eee ee ee ee 3199 
commissionerssiny partitions proceedings. a= asa = ene ee es Pee eee eee 3199 
constable: ;:222cceeassescctetests sere eens ee ee ee re hel ne ee NOTE 3199 
constitution of United States to support, all officers take ________-_-_-_-------- 3193 
corporationssas<fiduclarieg2===+2==== 5 =" =-—2 522 oe a 8 ee eee ee 3192 
Cotton: . Weigh er tress ee reser een ie Fs wae cre tee er ee pe to 3199 
county; attormeyrazt2 22 Senet aaa nn a ee ST a SOR Eee ey See 3199 
county SUrVey 00> 2222-222 eee nn Se ee ee ee OE i 3199 
county treasurer= 2222222 20 tee ee ene ee eee Senet aoe eee ee 3199 
Cntry tak Or ge — oo See ae ee Rt ee Ee es Rae ae ee Oke 8199 
OX CCU OT | a a ee RS Rae On a I eS Se Se re a et Se ee ee OS 3199 
finance, .committee|Wintt si wom hebswl Hes rel ay avickanneel “They a err ee 3199 
LOLMS; OF LOT CIA SAI OL CT ORES pete ee pe ee 3199 
generall oath to be takensiwherenno,Lonim,olyeie see ee ee ee eee 3199 
STAN. JUTOTS Aes oe sot eee Ree as eer ee ee er cei ee re Pe 3199 
STAN 24) UE Yor tO OTN TR ae ate ers ac PO OM ee ae ee 3199 
STAN # JULY se OLE COT a Of te ee, oF cane a ak wa a 3199 
JUAGLE OL, SUPCLIOL® COUT ta a are ae ee ee Rt ee 3199 
JUGS OL Of SU POI COU IEE sa ate a eae ae ae ee ree 3199 
jury : 
TN CAD A te CRSC 2 Sym tee cae me RR ODO Pile ao 8199 
ins Civil VachiOn.. Ree ay se eee eee ee ee 3199 
ATI CL ULITVE Led COLOT TNO by Eh G0 eee 3199 
laying, Off OWCl =a 2 a Nk one ere OE ego Cees ee 3199 
laying off roads andisassessing idamaresss-aet— ot 8. Se Pais eee 3199 
OPEL CCTs OE gee ce Bane a Nc En a pre 3199 
justice of the peace. oo. eee a ee ee pg eee eee 3199 
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OATHS—Continued. 

public administrator. See Administration. SECTION 
CUA KCL Se AT) Cog OLLLOLS ee QLLLT TIRES Ue OND es Sg ee ee 3191 
TOSISTCTMOLAUCCU S sere ee ee eas oe ee re 3199 
SECLCLATY 2 Ol: SUA LC meres ner ee ee eee ee ee a ee ee 3199 
SSE Ta ce ee ea ee re a ee eee a See ene ee we a ee ee ene 3199 
SOLUCLUOT eter sree te oe ss ace ree ee ee Pee riers ae rere 3199 
standard. Ceperwe s=ase ae ee ee ee eee ee een ta SSPE ae 3199 
Stacesconsututdon to sup pOLtssallaoiucensatakese- ose se een eee 3194 

Quakers+and-sOUhersam a yore ferrin Se ES 3194 
state- treasury CP a he 2 SEOUL ee ee 3199 
TSH PLEEE fag RW RDU SD Sp gee ag pe a goa pl en ye ag ao 3199 
WGA SCS EUG Cee eee eae eee oan eer eee rer en beer re mn Sees eter we rane es EELS 3198 
WALL OSS DOL OL Cage 10101 Cleary Ul Tey seers eae oe Ds eee rece eee eee ee a eee 3199 
POVE cI) COS MU RRA TOE eae C84 SC a a ee ew ae cee Ie ee ee oe 3199 
WiLLITC SS we DCL 1 Ln C2 SC a aeee eee eee set emer, ee ere rent. eee. Peete suet ee ene See eee 3199 
\ALTTSSS) ity Cra A MEK AKON aydaVe a a Oman ee oy ee ee 3199 
WALNESS CORDLOVEWae Wiilles = meses Sere cee es are Wea en ge ee eee ee 3199 


OFFICERS, PUBLIC. See Public Officers. 
OFFICIAL BONDS. See Bonds. 
OLEOMARGARINE. See Commerce and Business in State. 


OPTOMETRY. 
DP DUMCS LOM MO MALL ICC meewere en ee eee eee es er en eee Se ea ee 6699 
board of examiners: 
appointed, how; term and oath of members; vacancies__.______________-_-_ 6689 
compensation ofsmembers jout.of whatefundss-..- = 6695 
created eeduties| | - = srwite beens Tarver Fieger ee tt ee ses et 6689 
EXCCSSeEUNUSs GIS) OSItl ON Ofta= fae ee Bee. ote eeu ee ene ee el 6695 
POWersermMmeelingses Ol Cers@eTeCOrd S22 se ee ene eee ne oe eee ek see eee 6690 
Quorum what constitutes ses ee . oee ee ee ae ES a eee Ee ery 6690 
TEPOTLSELOLS OVE OO) metre eee re eee ee ee ee ee ee ee ee 6695 
ONEVTU AVEC Lip SD testes pe i at aR pen ina el gl A en yaa py ea gee 6687 
NT COTIS GY CEN get ee ae a os EE Re ee APSE EE 1 Ce OT Ey Ae Te 7804 
license to practice: 
CxAMIN a HOMME eO ULC Cam LCCC ULLS LCS seme tees weet ee a eee ee re 6691 
fees: . 
annuals failure to pay 3 penalty: collection by sult=.-------_---—---—-—— 6696 
(SoSg Ty TaMb OGY EN CO) aly REVS ak a pe Ay ame alte By ln es gp ea ea _ oem 6691 
DPersonsin practice PeLrores passa SeuOimiSC UU bse eee eee ere ee 66923 
recisire tonered Uiredsmcertilicalewor TESS tra ti OM= =e eee ee a 6691 
CONtiiCater displayed at EOC esa ee eee ee eee ee eee ee 6694 
certificate filed with clerk of court; fees; failure to file--_________-____ 6693 
original lost; certified copy filed; fee for copy—-=—-----==--________ 6693 
PLACE CINOMY LG OU TE COL LLCH Lemme tesa aenern nee eee ee ee ae 6598 
revocation of certificate; regrant of certificate_._________._._-_-_--------- 6697 
Physiclanssandesurveons particle doecsamoteapDply, Ones eee ae re eee aa 6699 
reaAcstratLomer cqumiredsmpracklceiwithouts Una Wil ses ene eee cee ee 6688 
Vila LioneolLApLlovisions geass tOMpracticevoiees= see eee eee eee 6698 


ORDERS AND DECREHRS. See Civil Procedure. 
ORDINANCES, MUNICIPAL. See Municipal Corporations. 
ORPHANS. See Adoption of Minors, Guardian. 
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ORTHOPADIC HOSPITAL. SECTION 
AD OLOVLLATLOM LOTa DUAL CNT om OTL A Usd OM ere ee ea 7252 
board of trustees; appointment; term of office; organization and powers_--_---- 7254 
COMMITTEES LEG SCLOCE SIUC raters eae te eee a ea ae ere 72538 

OSTHOPATHY. 
board of examiners: 

DOMCSS OF VO COT See ec a eet I 6701 
compensation of members and) officersanin a sae eee a eee bees 6705 
expenses. (2 27 i ae born ee RTS ee ee eee ey 6705 
Meelin gs’ Quorum ssrecordsrol PrOCeed 1m egw ee ee ee 6701 
membership): s OMCersss VaCall Clegs see ee are Re ee 6701 
(6 Fey aba 270 Gapping joe nt pt Eo GORE Fats Sit a ee pre hnrinata E AEae UA ae A  ey 6700 
SEC ETES CPCS ee re a a ne ee ee ee ee 7804 

license to practice: 
board of ‘examiners may Teruse,, Wiel oo 8 ce eee ee 
certificate recorded with clerk of court; clerk’s fee___-____________________ 6707 
OMANI 2 FLOM ET CC ULE CO ara PT: LCC ULL SHU OS re TC eee meee rn 6702 
GISPOTISCCE VoL U Lite Wy LC acs ee ce ees eee eee re a 6703 
all nondrug-giving practitioners affected; exception-__-______----_- 6604 

fees: 

examination fees. - eset ae he =a nee See ee AC ee ee 6702 
PAlGEiIN AGVANCE ACIS OSU On meee see ee ree ee ea renee ee (SZ) 
WHEW MEXAMIN ALLO CIS OTIS Olen Wil tk meee meee em nee enn 6703 
practicemwithout? prohibited See oes 2a en cee ee ee ee 6708 
other nondrug-giving practitioners affected by provision___.____________ 6708 
CEMPOLALY SVCL TLC Se ween ee ee ere ee ee eee ee ee ee 6703 
NOTE CarolinamOsteO Na bil CmSOClL EL Ys ENO) CC User eee eae ee 6709 
practice without compliance with law prohibited___-__~-______________________ 6708 
other nondrug-giving practitioners affected by provisions__________________ 708 
practitioners subject to state and municipal regulations__-_____________________ 6708 


OUTLAWRY. See Criminal Procedure. 

OVERSEHR OF POOR. See County Homes. 
OVERSEER OF ROADS. See Roads and Highways. 
OWELTY OF PARTITION. See Partition. 
OYSTERS. See Fish and Fisheries. 

PARDONS. See Governor. 


PARENT AND CHILD. See Adoption of Minors, Child Welfare, Descents, Divorce, 
Guardian, Marriage. 
custody of child: 


LorteltureLots parent serie bite Dy eclb xo Cl O10 010 ON tee eee ee eee een 189 
DALeNte PLOCULING Ral bere Ort GUE ILE Ciel atC LTT meee meee ea ee eee 191 
TOStOTAallony OLE PA LeL Ese CLE Ll Gece ee me = me eee meee eee eae a nee a eee eee ee 190 

Ordert OL LESCOL AC OU aa te cere Sete eee eee eee ae ne ee 190 


PARTICULARS, BILL OF. See Civil Procedure, Courts, Criminal Procedure. 
PARTIDS TO ACTIONS. See Civil Procedure. 


PARTITION. 
partitionvof landsein two. states— 2 ote eee eee eee eee ee 3246-8252 
decree of sister state: 
effect in’ this ‘statese ies ) ims Be al Se ee aa 3251 
CHLOUMCING CEI S Liye eme CO LLLISTT) Gt 10 1) eee ee 3251 


law of sister state under which decree made; judge passes on existence 3252 
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partition of lands in two states: 
procedure— 
commissioners : SECTION 
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COIMPCNSAtLON T=. = Cees Tey etisalat et 3897 
Make spartition, sNOWHuLe ee. ae We hiverhieey Ven hey Staaten’ oo 3248 
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procedure— 
commissioners : 
ELE) DO LIUE CI meester ee aN ae ed I eae eS OLE Pras ered at a a re a SRS RO OPO) 
COUIDOTSE LOU Ee eee ee en te et nee a en ee ee In dae rar 3895 
make partition, how; shares equalized; owelty__-_-_-__-__-__-______- 3222 
(CSE Oy i ey a St a a eh a aD eta ab ele nat erage ater Sie ao beara belied 3220 
penalizedsm fOr Cla yee aa ees eee ey ee ee Oe een ee en SPA 
report: 
confirmation; enrolled and registered; effect-__-__._____----------- 3231 
CONMEMA CLO sekIM DOB CLIN CT t gees a ete ee eee ee eee ce eee 3230 
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unknown parties: 
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sale in lieu of partition: SECTION 
commissioner’s compensation; —— 25 =—— a ee oe 38896 
land required for public use; cotenant’s petition______--------_---__----__- 3238 
life estate: 
NOsbATStOwWaleroferemainder Ole LeVersloOnL.- 2. eee eee ees eee 323 
valuation when remainder or reversion sold_______----_-------------- 3235 
manner and. terms= a2 == 22 Se eee ee ee a ee eee eee Ee eee 3239 
TMATIOT BAT GOT OSES cerca csr a ea ee 3237 
NOW C@pas ase ose EN TOSI Ny ie Align See ne 3240 
remainders and reversions, sale of; life estate outstanding___-________-___ 3234 
life-tenant as party; valuation of life estate_-_._-___-___-_-_._--_--__-____- 3235 
report of sale; filing; confirmation; impeachment___-__-_-----____----_-_- 3243 
shares in proceeds: 
SCCURCHwLOxCOLEM AT be metre ee a ee ee eS TA 
secured to unknown persons or persons not sui juris______-_-_-_-_-_-_-- 3245 
Standingatimberssubjectatoglilesesta tense = ae ee ene Se ee 3236 
title to purchaser, how made; effect of deed==-—_-_-- =_ ees eee 3241 
special *proceeding fors- 2222-2. se a en 3213 
PARTNERSHIP. 
admission by partner after dissolution; effect on statute of limitations__.______- 417 
assumed name: 
reculations Torvconductin Ss abusiness oui Cl === eee 3288-3292 
certificate filed with clerk; requirements as to__--------------------- 3288 
index OLs certificates Kept Dy. Cl Ei kee eee ee a ee ee 3289 
corporations* not afkected © DY sae eae nn ee ne 3290 
licensed” DUSiTIES ge: Bo SCL FNS SO ae FO oe men oe en ec oe eee 3292 
limited™ partnerships, Mowe allecte din Vas ene eee 3290 
married woman using assumed name; effect______-_____-__________---- 3292 
real “parties ‘to *be*disclosed= ee ee a ee er 3292 
VIOLA ONG Ofer COU ALLO S saul) Cll elt yore eee ee es ea 3291 
when and how may De,USCC s. os seeks oe ae ee ee ee ee 3288 
COLMLECCOLALOL AD ALLM ELSI ye A [oT COUT UGC Ome Vv Ln eT ee eee 3278 
death of partner: 
COMECTORSLOT AD ALLEN ELSI yma P POLI GEC ie Welk CI) eee eee een 3278 
creditors : 
claims not presented within twelve months; effect-______-______-_-____-- 38283 
LIENS). DEO VIC CO LON ee ee a aa er ee en ee = 3282 
TL OU CO aL pre et oa ae wa ae ae 3280 
DAIG,' PPOC PACA sus ce eee eee ee aes Piece ra a ae eae Cr Oe 3282 
inventory; surviving partner and personal representative make___________ 3279 
personal representative’s duties as to partnership inventory-_-__-____- 3279-3280 
ECCOLY Clea) POL LEC 5, Will CM sea es eres cea ae RON eae res eae I eee 3280 
settlementHonrestate Sees = 8 tee Seeeeeren REE ere 2 ee ee 3277 
surviving partner and personal representative make inventory__-____---__-_ 8279 
limited partiersh ip ree a mewn ee ee ie ee ee eee ee eer eee a 3258-3276 
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capital depleted by payments to special partner-_-___-____________________ SP 
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Talserstatemente in,” Olle yee ee cc cee ete ee 3264 
fICATACONTEN ES Fae ee ee een eee ee 3260 
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COUN CICS Re see ene re eee ee ee eee eee eee 3261 
certilicatesprovedwand Srecistered ae see ee ee ee 3261 
affidavit as to cash payment of common stock must accompany____-_-- 3262 


affidavit must be proved and registered 
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limited partnership— 


certificate proved and registered : SECTION 

Dropatecanderesistratlone NeCCOscahV a te ee 3263 
common stock: 

paidein=cashy-2s=. AREY sen eee Aer: Ps Sh Stee 3262 

aH aviteas glLOeCashs DAYMEN beens see ee eee ee 3262 

Paiseustarementianic cel CC hess ce amare te ee ee ee see ee 3264 

registered, ---——— =a oe ee ee ee ee par 3262, 3263 


dissolution : : 
alteration of matter specified in original certificate deemed dissolution 3268 


before time specified in certificate; requirements as to______-__-__-____ 3276 
TITMBN AINOh eee = earner amen 2 ee ee eg ee 3269 
DLOVISLONSS AS GO meee ae nee ere ee ee ee eee eee eee 3269 
special partner's Nameusedeinkwetlectet ass. eee 8 oe eee 3269 
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AECOUNTELOLEA CHE OLD CLEAN mGORST) Cla | mere oe aeree ee mee pee ee ee 3274 
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TA VEDe COLIN CC a LOLE WE GET ULT: OS CS me meee erate eter ne 3258 
DLACESZODUSINESS sine Giiteren te COUIL CS aaa eames nectar 3261 
regulations for conducting business under an assumed name; effect-__-__--_- 3290 
renew sAleandsconunusance ered uirements 11 Oss se ee = ee eee 3267 
special partner: 
ACCOUNLECMLOMD are CHELA LD ALU) CLS eee eee ae ce ree 3274 
SSBa acred LOMmINeINSOLV GNC ses eo ooo ae ee ee eR eee 3275 
capital depleted by payments to; obligation to restore_-_____-____------ Bee 
contribution to capital stock; restrictions as to withdrawing__----_--- 38271 
deemede generale partn eran whens ses sae aoe See oe ean See 3269, 3273 
LS. DALE yore eee ee ee nee eee ee Pe eee ee ee eee New Pee 3259 
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SHECIAlEStOG Kew tae wil ULC Teal vviIl ee TT; OC Ul CCT eae eee 3271 
terms of partnership: 
published =-effect of not publishing 22 2=ee eaten emer es os S00NS: 8265 
DLOOLMO LE DUDITCAEL OT Ae ae ee he eee es ate a ee ens ere ee 3266 
negotiable instruments: 
NOLICeLOfadi ShOnOLrs LOLONe) partner: 1s notice! to) 1rm_ =a ee eee 3081 
presentmentsforepay nrent Ayes 22 ae es SO ee eS 3058 
SURVIVINgepartiier:, See: Ses sae 2 cere eater een ee ene) Ore ET 38277-3287 
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where partnership articles or will of deceased partner make provisions 


ARO EY ence hen EE Re i ee Blea el ee EL 3287 
with personal representative of deceased partner___________-________-_ 3285 
ACECOUDTIN gs Com pelled=====-=-2 23S ee 2 ee ee eS 3286 
bond: 
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commissions for settling partnership estate____.____________________-_____ 3285 
CLEUTCORSSBILOLICE Ll 0 meer meneend ane re eee erence ee ee eee Skee 3281 

inventory: 
makes in conjunction with personal representative of deceased partner 3279 
mer lechinovOrerelusinescOzM A KOs eae eee ee ane een eee g 8280 
liability on claims not presented within twelve months___-------_-________- 3283 
PULCHARCIOMMDUAINICCRE DV ea ent eas an eee eens eee nae eee 3284 
proceedings for; appraisement of property; bond; sale of real estate__ 3284 
taxation, of propent yeseeenesse cc isos eee eee eee teceasees Ei en te 7912 
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undisclosed partner: SECTION 
statute of limitations begin to run against, when---.---_--.---____--.~.-_- 418 


PASSENGER. See Railroads, Steamboat Companies, Street Railways. 
PASSENGER RATES. See Corporation Commission. 

PASSES FOR TRANSPORTATION. See Corporation Commission, Railroads. 
PATENT MEDICINES. See Pharmacy. 

PAUPDPRS. See Civil Procedure, County Poor, Costs. 


PAWNBROKHERS. 
bond requiréd; action on bond by person obtaining judgment___------+--------- 7002 
CELE Ts a a ir ne eae ee ee a ee ee ee ee ee ee 7000 
license required; business confined to municipalities__________._______-_____--- 7001 
bond on obtaining license; action on bond by person obtaining judgment_-_ 7002 
MUNICIP A AuLNOLIElesseTAnNteandsCONtEO MN Cen Se == === a= aan eeene ae ee 7002 
license"taxes*2 Si as SEs beset a Seaton rene eae eee eee es 7816 
DAWN tickets; DLOVISIONSCASHt Onan eee eee ee ee Ree es g: See eee 7004 
pledges: 
provisions? asatosease =s hee eee SA Ee ee ee eee 7004 
salerotiteets 3 MRS DORIAS EN TIUOY BEIOSOE Balu Oe) 205 BRODEUR * = 7005 
records? to cbe-kepter stata: eRe Re DE. « SIO GUILD » I eae ee 7008 
sale’ of goodssother thantunredeemed*pledges===2_ = _ 7005 
usury law*applicableitos2 Basta s 2 Bae~ hr ekee oe eee See ee eee 7008 
violationsotachapteramisdemeanorse==22= =a. = eee eee eee ee 7007 


PEACH WARRANT. See Criminal Procedure. 


PADDLE RS ee nee) ee ee: Vee ee eer ee ne 7820 
ex-confederate soldiers allowed to peddle without license__-_-_-------_--------- 5168 
PENALTIES. 
ACELOIN™ LOLS RV CTC eres we cee et a ee ee a 464 
actions: fora barred, cwhen sees 22> Se ae eS ee ee ee ee 443 
PENSIONS. 
application for pension: 
approved by state board; paid upon warrant of auditor___-_________________ 5141 
certificate of clerk alone necessary after application once allowed_-_______ 5156 
filed with clerk, of the:couré + requirements sss sea eee ne eee 5154 
clerkoto.forward, application tomstate, auditory =e ee ee ee 5155 
reapplication not necessary; certificate of clerk instead_______________- 5156 
LOLITAS PT OVC Dy 8.10 Chi eee pr pm a ee 5152 
Must De person Or SUA ana see sey ae ee a ee peg ee en en ae 5153 
SPCCULALING Cin © PLOT Le Cs eee rt eee ge ee 5166 
burial expenses of pensioner or of widow of confederate soldier paid by county__ 5167 
classification ‘of pensions 222 222 — 22 pa ene ee eee eee ee 5150 


county board of pensions: 
applications of ex-confederate soldiers to peddle without license must show 


bc a gn ny ee ee hd ep I 5168 
COMPCNSa lon. Of CMeCMD Ors cee. Aes ned oe eRe eR ee Re a Ree ee ee 3913 
constituted. NOW ji =o ae Se Se ie Se ee SUE ee 5144 
examination, and classification. o£, pensioners 2... 22-5 oe se a ee 5145 
pension. roll reyasedaannually._- 2-2 ee eee ee eee 5146 

county pension roll: 
revised annually) 15-22 Soe a Sd ee eet SM Se ES 5146 
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county pension roll: SECTION 
state auditor sends list of pensioners to clerk of court___-__-_------------_-_- 5143 
ex-confederate soldiers allowed to peddle without license_____._-__-__------___-- 5168 
funds provided for pensions: 
COUNTY: td xa TOL EDCDSIONS 22 cee ee eee Fe oe ee eee eS 5164 
STACORDENSION “tHX= ete ae see ee ee. ee Ey 5162 
LMT AN se CISL CID UGLOM Olea DDO LE] At] OL eeee eae ae eae ee ee men 5163 
DENSICNLOMiGe Tallin os LOL DELL OLIN: C.ULG ye ee ea ee ee 5165 
pension warrants: 
AMOUNT GUE Up tO Ceathr Ol pensioner paisa = see ee ee 5159 
AUGILOMISSUCS ANGdESeN dS iLO Clery eC UG esc0 tae Let eae ae eet ees TE 5157 
WAV ADI CRCOMDCIUS TOME a 111 CLOTS CIN CI Lace eee eee ree es meee ana eater ee vee 5158 
SWOCULA CIM OTE EPOT OLULD LCCC eomee cere eae terc nee ec ee Sree UE CRE nD SE tee 5166 
widow entitled to for one year after death of pensioner_________-_______----- 5161 
widow or next of kin may indorse upon death of pensioner__________-____-- 5160 
persons entitled to pensions: 
blind torlmaimedvconfederatecsoldierste tase In fami ol casa te, Pent s 5148 
clerk to send list to governor; auditor to issue warrant___.-__---_---- 5149 
persons disabled in militia service; their widows and orphans___-__---__--- 5147 
persons. not.entitled to, pension—_=>__ eae eee en lees tray Mey “Fost ia - 5151 
speculating. in pension claims probibited tae — Ss iseee ee ee Bee seen ee ee ae 3 5166 
state board of pensions: 
constituted,” how, .—-etie trenmneire “Bere “sient hopes) § Sent ee a ee i ee 5141 
may.make rules and&rerulationss! sates hews ths Seetiss eee ae ee 5142 
PHDRIJURY. See Crimes and Punisihmenis. 
PERMANENT REGISTRATION. See Hlections. 
PERSONAL PROPERTY EXEMPTION. See Civil Procedure. 
PERSONAL REPRESENTATIVE. See Administration. 
PESTHOUSH. See County Commissioners. 
PHARMACEUTICAL ASSOCIATION. See North Carolina Pharmaceutical 
Association. 
PHARMACY. 
adulteratingedriugs ee ee ey Seok re Se EA AY 6665 
board of pharmacy. See North Carolina Pharmaceutical Association. 
TTI SLT SPCC EO Teeter ae ee a Ne ee ee as ee eS toe cee et Oar 4764. 
CXEMPCLON LOL MALM ACISES tr OTM y UT y, CULT bs Vis ete ee ee eae 2329 
ACY eS ip Sly pe pe mali Sprang Coho fen ott a Pte int pel RO ce Leip eie Saete oeeT ue ENT 6657 
license’ (0 PracticesRSse etree YE Se ee ee ee ye eee ees 6658 
COMP OUNCE Sa CS CLL GL O11 me Wel LED OU Geese ee te ree 6668 
conducting" pharmacys withOuls a= eee eee ee eee ee 6669 
LUST LEVY CC a se 6683 
ERAMIIM ATION EL Ole PLOT CU ULS UG CS sees ects ree coe eae ee ee Ee 6658 
expirations and, renewals oo ono ee ne ee ee ere Bee = 6662 
a WSIS) anes pepe rienn ed cgeenern pow tenths pte NN ane, se nent Wie pn RN eg se Lt Le 6657 
ISSUCO Me WHLCU ee ee ee er ee er One eee en aE CMRP 2 pune se ae a 6659 
ISSUE EWALLOUL (CXAININ A CLO) Wit CT) ee ete eee nas a ees 6660 
ODtADIN Sera ud ULE EY tee as ake ee ee ee ee See oe 6661, 6670 
DV SiCiAN ss STANECH 4 ETT Us, Vy LLC Tercera creep ee span pa ee ee ae 6667 
Pracucing without. DenAlGy <== == =a = a ne earn nL Re ee St eee 6664 
refused or revoked, when:.t24o2% (S40 snes Sere cans bry eee 6661 
Sellingsdrucsswithouts: pronibited Se =a eee een ee ee eee 6667 
narcotics and certain other drugs, regulations as to______-___.-______---_- 6672-6683 
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PHARMACY—Continued. 
North Carolina pharmaceutical association. See North Carolina Pharmaceutical 


Association. SECTION 
patented and proprietary remedies for venereal diseases, to report sales of____- 7200 
patent® cures: and §devicesiees 22022 OI 20k DOO 6684-6686 
poisons ;-sales-regulated:+-label?-penalties====-==-==- eine “at 2ST yoy 6671 
prescriptions : 

compounding swithout-licensesl a so sue See See ee a ee 6668 
dentists’=prescriptions to: beri ed2===== ais ee eee ee eee 6646 
for venereal diseases, to keep record of; subject to inspection_-______________ 7204 
Dreservedescoples* furnished amma ee eae ere ee ee ee ee ee ee 6666 
DUPrItywOly GTUSS DLOCCCEEC Sa tere corre meee eee ere Se cer eee ee ee ee 6665 
sellingg drugs: without sliGen seme ae meer ee eer ee eee eee 6667 


PHOSPHATE BEDS. See State Lands. 
PHYSICIANS AND SURGEONS. 


criminal offenses by, board of examiners enforces prosecution of certain-------- 6625 
exemptionsfroms Jurys Ut yet ee See ere = epee ne ye Sen epee yee eee 2329 
license to practice: 
allowedswithout, examinations whenss.2) == -taeeeetn een eee eee 6617 
board#of, examiners. may Leselnds awe mee se, ee erate yee eeeeeee ee eee eee ee 6618 
board) ofvexaminers to Keep records= S222. >see e = ee eee ee ee ees 6620 
examination for; scope; conditions and prerequisites______________--__---- 6613 
two examinations allowed; preliminary and final_________________-_--_ 6614 
fECC iat pie pa eed Sel re re a 6619 
limited “license 28a 3s a eee en en oe ee a ee 6616 
practicing without." penalties 2222 see. sa ae ee ee eee 6622 
TESCINd EG je WEN pee ee a ee et 6618 
temporary license S2visaewSsin_ 626. OS eee SS eee ae 6615 
medical society. See North Carolina Medical Society. 
EOCISCLATLONS Wiluh ne Cler kaOfexCOUL beta ere eee a re ee ee 6623 
clerk illevally registering +) punish en tae se = ee eee 6623 
practicing withoute® penalties Sees ee ee 6623 


PILOTS. See Navigation. 
exempted: st POM aj UT Vow CU yea ee ee ee ee 2329 


PLANK ROADS. See Roads and Highways. 
PLEADINGS. See Civil Procedure, Courts. 
PODIATRY. See Chiropody. 
POISONS AND POISONING. See Crimes and Punishments, Pharmacy. 
POLICH. See Hospitals for Insane, Municipal Corporations, Railroads. 
POLITICAL SOCIETIES, SECRET. See Crimes and Punishments. 
POLL TAX. See Tazation. 
POORHOUSE. See County Home. 
PORT WARDEN. See Navigation. 
POSSE COMITATUS. See Claim and Delivery, Criminal Procedure. 
POWER OF ATTORNEY. See Conveyances, Probate. 
PRELIMINARY HEARING. See Civil Procedure. 
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PRESENTMENT. See Criminal Procedure. 
PRESIDENTIAL ELECTORS. See #Hlections. 


PRIMARIBDS. SECTION 
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onl yaoticialetosbesv OLCd M2 2 = = etek eee eee CER OE ee ee es ee 6029 
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when only one candidate for a particular office____.______.____.____________ 6033 
candidates : 
BY SNS ee a I REE ee nen nn ee ene, ONE SIS 2 CK eee 6023 
CLrOneCousLy spaldem rel und Ce sews sees eae ee ee 6024 
for president and vice-president may be selected___-___-______________-_____ 6019 
NAMeSeprintedsonsoicialghall Ot ss se* fees See oe oe Bee ee 6033 
MOLICC san OED LEC Sessile 2c eee see ee en ee Ba a EI ern 6022 
noticesscertinedsto secretary, (Ofastatess2- 2-22 eee eee 6028 
soleseandidaterGeclareden OMINCCl aoe se Se nee en ee ee ee 6039 
SRO evaai(ey ash Gaye Lapse Okey secCers i a 04 NEKO ke pene es ee ee OS Se a ee 6025 
WH GIEOMIVsONes CAN CI AL Osa = oa eee ee Sg en eee ne 6033 
CH ALLENS CS Reece aie eee Me eres Se ee Se a Se ce OE en Me 6031 
conductrofeceneraleresula tions ons eee eee a oe eee 6031 
COUNMESREXCeD LEC Ber OMp pin Atel Weare = eee See Ne es ee 6054 
county boards of election: 
HOO MANS LS oe eee ee ee ee ee ee ea 6021 
tabulatetresult of primary2eer W. _Paniwemirt sy oat MiSs Eee em OP eS 6042 
Rumer Te0je ak) Live RA ee ee ee ae een ee ee ee 6018 
for county offices: 
candidates) torcomply. withs requirementsees=. = es aoe ee ee ee ees 6034 
DLO TD OXCS pat a ese UR Ee en a eee eek, Se re ee eee te LR OTE 6038 
DallOtS pee cee es EO Se Baumert Year AED 6037 
LEROY BICOYENS). Ga eoCeeeW ENO CG Ue Re ye st oe aR bees AD Nak a aha ae ee ee 6035 
ONTANGHIS HE Woe We oy pel © 2 ee 8 SPs eT ae ge a eee NS eect, pect ea ER ec geaae 6035 
Votinmeanderelunis=ts=s=—=—es= seer ee pee Tel ee SE See 6036 
TOLMNSEPLEDALTCO NOW ee 2am ee nee ee eee PAE ES eee eee, Ue 6046 
TOPELOW SLID sands PFeCINCLL OLN Cer Sse eee SE Se es A ee ee 6040 
peneraliselections laws SOvVerInsas a Staessen ee 6020, 6047 
localyacts =repeal-of-certains==28 20291 JAE Ast eae 2 POS Sek Dae ee 6055 
nominees : 
CREME OL LIOR mp 6043 
determinedsshow St ss ears Or SEE BN 2 BGS Rey Eee 6045 
solercandidatesdeciared nominees] s.. 25 = ws es Se ae ee ee eee ee 6039 
VaAcaneieseat LOLs PrLMayr yoo = Ses eed PS ae es Se eee Se Se A 6053 
politicalpartyad tin ed see =s—5s=40F S25 5h ae ae Sn eee er ie een oe eed 6052 
DOL OOK Sagat eee ce tl eee IS ae en ee 6031 
LECOUD See nee Pee Se CARINE SCR Ee Seeetee acta Cue Aarne ee eeene Urea AAR | 6048 
recistrarssandwjudges-appointed howe ae ae 2 ee we Ree A eee 6021 
TEPISLTALION COLE VOLCIS= =— = asst =a aes Se = eee oe een eA nr ee 6027 
returns: 
county=poard =tabulates:-restll(=<=—=22 nee oe tee cere SU ae 6042 
governed-by=general-election-law22=~s-2 esse — = ease ae wooee oak oaoeee 6047 
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returns: SECTION 
in; duplicate... 223 Se 99 OC Lee ee 6042 
Of PLECiInCch primaries ballots pLESe Ved me eee ee ee ee 6041 
state, boardstabulates results, whens. 222252) eee ee ee eee 6043 
Und erigoe (gees cee oe eer eect ee Nene cient Bs a ee eee 6044 
SCCON Gps TL TAT LOG roast seer erence rete ee ey ere Pe er PN Se 6045 © 
VACaNCleSs OCCULTING Sa LCT Beate ee ee ee ee ee ee 6053 
Voters righ teyee Satie ce BY oe ee 6031 


PRINTING COMMISSION. See Public Printing. 
PRISONERS. See Convicts, County Prisoners, Jails, State Prison. 


bréaking#or-enterine-jails“withsinten t=tominjure==—= ss. eee ee 4876 
chain-gang; female prisoners not to be worked in--_-__-__-__-_____-_____----- 4409 
contningto-impreper-apartment==<2+—2=2=22 22 =2= 200 ee ee See 4408 
discharged-onrparole;:to weportes==2 222222 === = SO eee T7154 
escape: 

ELAN FOS CAD Co cr eee eee ee BU ce Nc a ie tet eI oe eet ey ne 44056 

allowing: burden: of- proofs=222=====-+2=42-=5 -=se=eeeeeeseeeaa =e 4393 

of=hired= from ~custod y22< +2 2-22 <3 see Pe ee est i 4403 
female prisoner not to be worked in chain-gang_____________________-__------ 4409 
governor may transfer prisoner under 16 to reformatory__--------------------- 7323 
health of, provisions as to----_--- inne noe GE BIR DUS 2 DOr 7207-7220 
injury -t0-by- jatlert==s- 2==-<2222229 7 Bie SO PSs, GE) SOOO, = 4407 
state prison: 

CONVEYANCE LOM ATLEL*SEN TEI Cem serene eee neers sree ne a ee eet Seer TT17-7720 

WHAE DPLISONCLS*SEN Tat Oe ee eee ee 7716 
statuteyoL hmrtations*does not apply tO, whien== === === == == =e eee 407 
SUPLICALOPELALIONS OTOL rere eet on ee teen ree tree eee 7221-7222 
trading “with ssn. 2 sete te eet ee ae ee Beene ee ee ene eee 4406 
trustee for estate; of 2-22 2 = ee Re ee ee Fe ee ee ee 1626-16380 


PRIVATE EXAMINATION. See Conveyances, Married Women, Probate. 
PRIVATE STATUTES. See Civil Procedure, Hvidence. 

PRIVIHS. See Public Health. 

PRIZE-FIGHTING. See Crimes and Punishments. 


PROBATE. See Conveyances, Wills. SECTION 
attested? writing sproved show ses 2 2 ese ae ee ee ee ee 3303 
before justice of the peace; clerk of court's certificate; form _________________ 3327 
before justice of peace of other than registering county; requirements as to____ 3296 
before official other than clerk or deputy; clerk passes on certificate____._______ 3305 
burnteands lost records; scopics strom COULEETeCCOLUS 22 == ame ae ee eee 377 
Clerk TOL COULTRINCEL ES Lede Ltymh INS 60° Ui09 CU eee eee ee 3305 
clerki of superiorscourtapartye to instrument=. ae a ee eee 3299 
commissioner to take appointed by clerk for nonresident maker________________ 3295 

power of commissioner to take privy examination of married woman__-____ 3295 
corporate deeds where corporation has ceased to exist; effect of probate and 
TOSUSCT A CLOT en eres ct ae ee ere ane ne eh SPRAY I TOS Ee Te ee eee ee 3307 
curative statutes: 
acknowledgment by resident before a notary public out of the state__.______ 3359 
before a stockholder or director of building and loan association-___..__-__ 3346 
before«clerks (ofsinferior? courts: 20 25 ae ee ee ee eee ee 3340 
beforetcommission ers*olid Ced seems Sermeyememes see ae ee ee ee eee 3362 
before consulssceneral as = = — Soo See eee ee eee eee 3364 
before *de*tacto ofticers7or Greene "COUN tye es see ee ee ae 3341 
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curative statutes: SECTION 
before deputy clerks of courts of other states___________________________- 3360 
before sinterested notary Sate, ROR UI 29. = SUSI SBOE SS eee 3344 
before justice of the peace, and clerk’s certificate or order of registration 
defectiv ene Se =~ eee ee 2 ee we NON OVI RELUION Deieois ae 3337 
DELOLERIMASCErSaiN eelWAan CCl yer ee ee a ee ee eee eee 3366 
before notaries and clerks in other states before February 15, 1883_________ 3358 
before officer in wrong capacity or out of jurisdiction_-___________________- 3336 
betoreqoricerxotainterestedscorporal Ole eee eee ee ee eee 3345 
beforerofiicialsiofewroney stat ew ee ee ee meee ee ee Sie ee Pees 3357 
before supreme or superior court judges or clerks before 1889___-__---____ 3339 
before vice-consuls and yice-consuls general_________ Papel. 5 on Sh Paces geal, At 3365 
HAMNER” (Orn Ayers) Cy armenskoyuhsi Goma immu Men ONIN ya ls al 8348 
clerk’s certificate failing to pass on all prior certificates____._.____--______ 3331 
corporate articles before officer authorized to probate prior to February 
Sel O01 ws eer 2 2 ee RRR, BO STEN Se Nai ea tO 8356 
corporate conveyance attested by treasurer under corporate seal______---~- 3352 
corporate conveyance attested by witness before 1900_____-_______________ 3353 
corporate conveyance on oath of subscribing witness prior to 1919___-____- 3355 
corporate name not affixed to instrument, but signed. otherwise, prior to 
DOL eens cra cerca men ee Ie ee Re TS We 3354 
Gefechiyercerglicaglonsorm adjudication bya Clerks en ee ee 3331 
foreigonaprobatenomittine yseal ese ee es Se ee eo ee erwere 3363 
husbandsandswatesberorexdiiherentaotti Ceigm ae en eee eee 3350 
hushbandganGdewileeing waLones Od Cree ae ee eee ee ee ee 3349 
MArLIedmy OM ane Leeestrad Crh ae eta ee Sa Sener es ee ee 38351 
Obiciaigd cedsxomittin gaseca]smerwer.= a ee Se eee 3333 
Onicialeseca leomitled!.sae ses aes Beene le were Sen ce BOE Oe vs: oe eee 3334 
OLU CIRO LETeS ISLA ON mbm NLGLest CCE Cle le kmere aes eee een DE ee ee 33438 
OrdermOtereristrahlonubya Judge: where Clerk: OAlly sess e— - ose eee ane 3342 
OndermoLereristration omittedm by Clock oes name eee es een oe Se 3332 
out of state and authentication of authority by governor of other state 
HMC) IOUS esate aera oy Loe Sa ips Fi pea enclose. yA ya ie i ul le et aR a 3361 
proof of handwriting of maker refusing to acknowledge______--____--+-_-- 3338 
ACCHSTOR ZS TES eee ee ee ee ee es Se Rees eee ee ee ee eee 3315 
TOT TIN ee Se a pe Ao en ee Ne Oe ae 3322 
LOLRACKNOWLEG TT GTi eae ee eee ee US re eens Pe Nee Uk ee ane ee mene me 33238 
for clerk’s certificate upon probate by justice of the peace___-____--___--- 3327 
for clerk’s certificate upon probate by nonresident official without seal____- 33828 
LOTMCOTDOLALEE CON VEV AT COS ee wees er errr ee ee eR ete ta 3326 
for husband’s acknowledgment and wife’s examination before the same 
CELT CO Tae a ec EL De I eee i eee EE ee: Oh ee in ee SLE E A. 3325 
LOLSPLIvAveTeXaAMIN Aron OheMl ANTE Cav AT a eleaeee ae anne ene eS Ue bee. oe 3324 
husbandisEd cedmwheres witer insan Caeser. ae ee ee eee ELEN UE een ree oe 3306 
married woman: 
before officer or director of building and loan association_________________ 3301 
before stockholder in building and loan association_______________________ 3301 
nonresident maker before commissioner appointed by clerk, when______________ 3295 
notaries public; attorney at law as, restricted as to oaths he may administer__ 3300 
OULCTSI SHA Chori zed ator tak Css eee eee eer een ane eee er Leta nen 38293, 3294 
take regardless of maker’s domicile or citizenship or situation in this state 
ofmsubjecct-matter=of INStrum en tee ee te ene ee ee ee ee 38298 
out of state: 
by justice of peace of other state; requirements as to________--__-_--____- 3294 
Otficialstauthorized*to:ta ke mee as eens earn et ert enn see Ret ete ne Cee ee 8294 
seal of officer; when necessary and when unnecessary_------------____-_____- 3297 
subpcenas to maker of instrument and subscribing witness when necessary____- 3302 
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PROBATE—Continued. 
subpcenas to maker of instrument and subscribing witness when necessary: SECTION 
penalty..for failure, to obe@yat.3— 2528S eS ee ee Se ee 3302 
subscribing witness incompetent; execution proved, how_--------------------~- 3303 
taken. by commissioner appointed by clerk, when-..--_------_------_-..__--_- 3295 
UNnAtlested awe pT O Ves 1s 0 We a 3304 
PROCESS. See Civil Procedure, Criminal Procedure. 
executed on Sunday------ fe ae a pe a ee ee eee 3958 
failing’ to return or making falserr et uri Lee tee eee 4396 
PROCESS AGENT. See Administration, Corporations, Insurance. 
corporations report name and address to corporation commission____._________ 1148 
fOTHEXCCULOLLOLELUAL ALAM SGEMLO VAI Sp TOTS GE LC ee ae eee meee ne 175 
imarertean Loybedobhayes fnexel VKophal BS OYORheO uel [eo ee ee ee 5198 
foreign insurance companies. See Insurance Commissioner. 
for nonresident executor or guardian: 
appointinentst s9s<34s—<6 fines aes “eh Reto nw cee tee en ee eee ee ee 174 
letters motterantedguntilzappointmente 22) snes sees ee ae eee 174 
Service? ofp citations andpnotices4ons426_ 844228 es eee ee Bae 174 
failurestopobey.wwarrants removals. 22) eae fae See ee eee 176 
PRODUCTION OF WRITINGS. See Corporation Commission, Hvidence. 
PROHIBITION. 
aleohol— 
denatured alcohol: 
importation, delivery and possession for certain purposes___________-- 3392 
grain alcohol: 
importation, delivery and possession for certain purposes__---_--__---_- 3392 
permit to obtain for certain purposes: 
attached to package authorizes common carrier to transport, ete._. 3395 
RDN AY ACGrN Keven all aryl yrahnaW (Gl (evr ccomuys cay ea Sey pa ee eee 3396 
how secured .etc. fossa Mh eetne ee. Bea eee 3394 
Heerine: prohibited 2. = Sea oe ee es eee ee en ee 3373 
carbonated drinks containing a limited per cent of aleohol___--------------_-_- 3375 
cider : 
MANULACTULE  ANGESAles PLOVASTOM Si aC meee eee eee ee 3387, 3409 
Provision assto, Makin o Biss eae a a 3409 
right. to. Possession ROLehOme—m BC Chee eee ee ee ee 3379 
Sale” Dy MAN ULA CCU eI ree ae ee 3375 
CONSTLUCLION OLA CLAIM DOLTLOM sO lye) yy TC) eh £100 ot cae 3397 
distilleries : 
duty of sheriff and police to seizerandndestt oye.) = eee ee eee 3398 
fee’ for seizures B® Sk Ue os SO. Gay EAE Se Cee 28 oe oe ee 3401 
liquor’ destroyed andr offenders arr este assesses een ee os 
OLN CEersefavlIMs TOdISC lear & CUCU tye SO eee ge ea 38400 
DermMithineg, Oper atone Onl a CTC Cre CONT Ogee ee 3407 
federal license evidences Of) vill CLO WO tes) 2 yy eee ae eee een 3408 
fermented liquors: 
manuracture vor salesunila wiles. ee ee eee ere ee ee. pee renee ee ene 3367 
Rervyine) with) meals tforbid cd er ss ea Sees eae eee ee ee 339 
flavoring extracts, etc., containing alcohol, etc.; sale of____________=_~___=______ 3375 
intoxicating bitters: 
delivery. receipt and amount, recite mess eee ee ene nee eee 3384-3386 
MANULACCULETANGASSALS. UT Le yw Vil eee ee eee nee a ee ee a 3367 
OT Gering TN MCLIETOUS 118,111 Ce eee ee a eet a ee oe 3388 
sale Dy.dLruceist. proni piled 24 22 == 2 seen ee ee ee eee eae ey eee 3391 
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intoxicating liquors— 


conveying, concealing or removing: SECTION 

SCLZUrezZOLe thine SEUSCG cin =) = see. 2 eee ee ee ee oe 3403 

TLIOLICETLORONW MICE MUORC] ALINE OE OPC Int ype ee ee een em eee 3404 

SAlOceAapDpUCALON Ole plOCCC( Gasman = ae ee eee ee ee ee 3403, 3405 

(LOLI CCl aersr ene eter errs eS were wren ee ee ere ee ee ee ee eee 3358 
delivery : 

AMOUNT, LESLLCLOC) eee ee ee eee eee, eee a ee 3384 

Dyer Clan SPOLtA GLO ee COMM) A Ty =e eee en ee 3382 


drafts and bills of lading connected with; unlawful for banks to handle___ 3381 
handling for gain: 





AU CIGLMEN Com wa ten eCOSS al: vis GO wall Oo meme mean rere eee eee 3383 
JONG LON Aa ge 5 a oe oe ee a Ee EL ee RS mieten, Meee Bivens ae 3383 
hospitals or asylums may keep for medical purposes__.____________________ 8372 
importation, delivery and possession for hospital purposes, ete.____.__._____ 3392 
TAKA Me eel CLOT yee ee ee eee ee eae ee eee pened prea SE ee ee 3409 
MAMA CEI CRO SALe sm SOULCLEOE Se CU Gye Sal meee = ene Sener me re ee 3371 
MAMULACCUTe Ole Sal Om a Will =n anenen see a eee eee eee ee 3357 
OLGELIN See ChILLOUS mt) AT] Camel Coenen eee meee mennT ane ene Leena: 3388, 3389 
placerotadeliverysplacerotvcales=a= <2 ae em eran ns ay | wey ere ee Rees Reeves 3369 
SAlestoroOuUsh eas en tsa lil a will == eee eran nnn ene: SOREN ee are men = welwee oe 3371 
Sou oansiahy Canal GUS ReNAy THEM UU WEG a ee 3882, 3884 
Social *clups: Hanging 2. = see ee see ee ne ae em ee nn nd Sa D henna aOR Sone, 
Soliciting rorders forse unla wil see ee ee ee eee eee ee eee 3370 
transportation companies to keep record of shipments______________-_____ 3382 
unlawfully procuring*and delivering to another 222 2 eee Doc 
local-andispecial daws=notrepealed hee ee ae Ae ES Ba 3411 
malt: 
MmAanutactirerandssaleeunla wi lees ew ete = eee ee Sh Eee = 3376 
transportation companies to keep record of shipments_________.__-_________ Bou 
malt liquors: 
Cetin eds see — sO ORE ER CE RSME TATE ~ TS EUAN SPIE SO EILEEN TEED 3387 
delivery receiptsandsamount. reculatedsen ete ss 2 Oe ee eee 3384-3386 
handling=for=cain=s-- === 5 - ese eee Se A Oe Oe relly: Sata 3378 
having in possession for purpose of sale; evidence________-____-___----_-- 3379 
making seqwif elon yee 22s See te ewe eee bb ee eee = SESE A 3409 
manufactures oresalesunila wtuleas Eee eee ee a ee See 3367 
OLderingewin=snetitiousgname,gelOm: = ss = Sake Se ee eee 388 
SalekbyadrUuceisteprohl biteds2aeee= see ae eee ae eee ee SONS 2 3391 
salesprohibited whee Aekeet = ee. ee he EI IE 33873 
Senvimnes witheimea ls) Or ICCC se ee ee ee ie ee ee 3380 
unlawdullve procurnevandsdeliyerin SatOmen Obl Creare ee eee eee ee ees Vall 
medicinal preparations containing alcohol, ete.; sale of____________-_~__-____-__- 3375 
mixtures containing alcohol, cocaine, morphine, ete., prohibited______-______-___ 3373 
near-beeriprohibited. === Ae ee ee ne) a eee ee 3373 
Sampleskot suspected drinks sshowrsecured S222 2. Se eee es eee ae 3374 
search and seizure: 
Complatnitemreqduinem ents ass G02. a a ee ee ee ene 55) 
Cispositione ofshaqworseseized ss2se— 22 ests? on Sa ees en laee |. 3380 
MPONMGOMp IA Nt EAN RWiAllal t=] sek a) aaa See nn oo eee SOS) 
warrantwewhat tOrcontain=222 5.3 2. = ee SO a een ener ee 3280 
Searohmandpse 7ULes LAW. => 8 ee re al ery Pele 8378-3383 


solicitor’s duty when reason to believe that prohibition law has been violated__ 3371 
spirituous liquors: 


delivery, receipt. and-amount regulated=-u2-- =. Jse_ fe. eS aes aes 3384-2386 
nandlins storks ane Baw Nae 88 oa eee ee ee ist 2 A 3318 
having in possession for purpose of sale; evidence_-_-__--__~__-_--___-__- 3379 
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spirituous liquors: : SECTION 
making. tas felon ysl Se) Va ee ee 3409 
manufacturetorsalesnlawtul====-===—- eee ee eee ee eee 3367 
ordering-ineictitiousi#mamesctC se ee et eens te eee es Senne eee ae 3388 
SHSM VMARUCSIST RDO DL DLUCl = anna a aes ee ae ene eee jane Sf Da ag EEN 3391 
salesprohibitedse= ss == se ee ee ee ee ee en eee 3373 
Serving <withe meals: fOr bic. cl Cm eee xe cee ree eee ee eee 3390 
UMlaAwiully procurine-and deliverinss Onan) O bIC t= =e ee eee eee ee are 3371 

transportation companies: 
OM Say CIE Anauonalefen mates” ING KONE ee ee ja oe oe a a pa 33882 
shipment and delivery of intoxicating liquors regulated__--_-__-_-__-_~-- 3383, 3384 

vinous liquors: 
delivery. FecelpimandyamoOunipres Ula CC se eee ees 38384-3388 
for sacramental purposes; receipt and amount regulated______._-_______-- 3393 
TAN GLN COVE OTS Oa 1 ee ee ey a pe 2 0 gs Mee a he Ok 3378 
haying in possession for purpose of sale; evidence__________--~------__--~- 379 
UCM AINE LG RUERS OI MrsteN Kee tpnaN eh amo ee ee ee es a eee 3367 
ConuoKevmbakec bal GaKGnhankanied anrkndkes Meneyo aus eee Vo ee ee a eee ee 3388 
Sale, Dy ZaTUSSISt SMO MTL CeG Se eee ce oe ee ee eee 3391 
sale prohibited +2. 2s = ou S  O 3373 
Serving ewith: meals onbid deme ee eee eee mee pens ee pe ae Sree eee eee 3390 

violations of prohibition law: 
CELrEall = VIOLATIONS EMISGEM CATIOTS a eee ae eee ee eee a ea eee eee 3410 
discovery by witness... 420k. §s252— 52nd ne ee ee eee 8406 
Information, onvoath= concerning = -2= 2s eee eee 371 
SOlicitor'sMdutyMas TOs ee pe ee Sn i ee ee ee ers 33871 
Suspectedsdrimks' samples sSCCUT eG all 0 yee 3374 
witnesstinotieprivilegedtse Aisi TePsreenl OR Oe oe ee ae eee ee ee eee 34056 

wine: 
for religious toresacramentalepurp OSes sess ae ae ae ee eee 3367, 3373 
importation, delivery and possession for hospital purposes, etc,__________- 3392 
manufacturerand sales, ProviSlON See Sats eee ee eee 3367, 3409 
provision as to ane ‘eens lies ees a crs me ae alt a le er a a cl a 3409 
rightito possessions of siome-mad eles es ee eee eee 38379 
sale’ of domestics 2 oe aos ee oo eee Be ee ee eRe 33875 
salestomminister Zor other Churcher CQ aes ete ae eee eee eee rae 3375 

witnesses : 
discovery. aby gestae 28 Bee a altri ahr ee Aree 38406 
nots privilezedi ees ee ee aaa oe 3406 


PROSECUTION BOND. See Bonds, Civil Procedure. 
PROSECUTOR’S LIABILITY FOR COSTS... See Costs: 
PROSTITUTION. See Crimes and Punishments. 


aiding or-abetting225. 222s sae Le eS BIE) SENT ata, Cr See 4358 

various acts declared unlawful Bre oe oe 8 ee en ee D 4358 
assignation : 

declared - unlawful --=22==+===<<2=s2-+e22se4=- Se BRO A eee 43858 

defined: Ubi she jo) Soh ee be eee Set eee ns ie oy oy 4357 
Constifutionalitys Ofel 919Ra ctase== =e eee eT ey Sa Ta 4363 
declared. “unlawfully Sis oa ee eee Ee eee 4358 
defined s (22 SSR 81 FES DOS SR SEN Oe OER. Te Oe Tie ROE 4357 
degrees of "guilt Sashes. a Se Oe Se ee ae ee ne ee Se Se eee ee 4361 
evidence, reputation and prior conviction admissible as______________________ 4360 
prosecutionsAin- whathcountsscc seen ee ee ae ere re enn Is eS EEE ee 4359 
punishment. sprobations. parolees =e aa Seas ee nee ee eee 4362 
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PROTEST. See Negotiable Instruments. 
PROXY. See Corporations. 
PUBLIC ACCOUNTANTS. 


certification : SECTION 
accountants trom other states or countriess_2 Uo _ 24 Saisie tan. Dis Sine 7021 
accountants practicing before enactment of chapter________________________ 7020 
examination required, 222. 2224250 222 2. ee TS SI ae 7014 
Tees sreéxa mina tions pee ee a ROOT 2 TERA TO17 
times of+ exam ination ee Se SE SDR 7016 
LEGS reer nein Be ee een rae eros ee RE EASE) OE Ys LU SOC) BT a) ae TO1LT 
PLACLICINE WATHOUEECELLINCA LCs sass mene sus ween eee MNCUE EAP ERIE EASES FASS) PERSPECT SEL 7023 
prerequisites fortmes see a, SOWIE AE BIO) Sa RIE MOUH BERETS: 7015 
OVO C2 bl ON Ol COL G1 Ca CO Mteeree nena ses eens 2k 2 yee cee fest gd Se ae et 7022 
Wal GOLGI Gag@x 01.61 ON meee atom Le Boek ay eee Minnie ee pape EN eee ere noe 7020 
chapter not applicable to officers of state or municipality____.._-___-_-_-________ 7024 
CORE OLSG «ck a eS cs ames cae alae eal os he 0 A ade he eee 7020 
TCAN SCS GEstageey We eee alters UE ee oe nde od) a ree ee a eee 7804 
EACH CIN Ca DeTOLEPe a CLINE EO bea EULGL Caeser aan cena a enters nee nn ee eee ee 7020 
DONA GELG UE Cam vel b OU GOT ML TEC ELE Cee el ost Stee ee ee ce rere ee ae re Me ee Se 7023 
state board of accountancy: 
COMpPCHNSAbLONeO fast GM DCT. Sie se. ae eee teen entre see Se ee ee Ce eee 7018 
CREAT Caps eee Bake Slvwed A eeRerrier PORTS Tuy ee OE SO EE eee eng tee ee 7008 
Girlie Orem See. See Peer. Pe eee ee AFL Re fy eee eee 7010 
LECSBreCel VEd.s ISP OSLELONe Of = stares male were Me Wt een Sateen eed ee 7019 
MEMPORS Wy CUAmINGA WONe MeL WSU CCESCOL ea oe ees ee ee ee 2S eee 7008, 7009 
OLA ATIUZA LTO Mme O TLC Ce Sear (YUL O11. 111 eee en mnt et ew nyse SEN Sued wapeyNos 18 7 een ee ete 7011 
LECOLGUSEAN CELE) OT. car see eeete Sanaa nUe ae SME ice ane Wy ee tbe NO 7013 
GREAT EG Ta sel) Ol) (meee aaa eth Leni ier mi RS MMR oe EL me Pee ne ca tree se 7012 
PUBLIC ADMINISTRATOR. See Administration. 
PUBLIC ARMS. See Militia. 
PUBLIC BUILDINGS AND GROUNDS. 
administration building: 
assignment. Of MOOS = nae eee seen ea ONE rere Ree eS Ree 7034 
custodian; appointment; duties; may employ assistants_.-__--_--_------ 7032, 70383 
agricultural building: 
COMSUEUC GOT me UE LOTT Z C6] og re ares tee egre h e ee ee gny eee eee ee ee 7037 
LOOMS; .PLOVISIONS AS tOLUSC Olean news a hlsrnwee Sa ated Bee hea. 7037, 7038 
appropriation for care of capitol square and public grounds in Raleigh_-----___ 7048 
arsenal. | PLOVISIONS | Olea. ae nee oe ee ee ee eee oer Sa me 7028 
hoard Col publics Dui din eS an dys 2 OU 10 Cee eee ee ee ee Oe 7025 
CUIGIES a ee ee Eat bere ose a ee 7027 
vital statistics, to provide fireproof.space for records, of-.-_---__-.--___--- TO87 
capitol : 
ASSTONIMEME KOTMOOTIS PIN Ss 22 Ati eke teh Bike ee eee Ee 7031 
keeper of. See hereunder Keeper of Capitol. 
rooms not to be used as sleeping apartments; excepticn____________-.___-__ 7039 
capitol square: 
Poviibipgeirecs sii. oo un ne Pe at Sn tae cee 8 7046 
metallic support or underground conduits required for wires_------------_- 7047 
Walks Vepail, OF <A trem pepe pre ee AS ers te ht Bel a Be 7041 
convictilabornon= 3. elena eRe eee Sa eee the ek 7042 
disorderly -conductiineand Injury, LO =sewess eee 2 ee ee ee eee 4303 
fuelsaccounts to bel audited = ster seyret Spee s a Se et Ae ee ee 7030 
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keeper of capitol: SECTION 
ApPPOINtMen Ge DONG.eG Uti Ce eee eee 7025-7027 
supervisor of state lots in city of Raleigh; may lease; proceeds------------- 7040 
Labor*accountsstompeeaud ited mae = ee ee ee eee ee ee 7029 
Moore and Nash squares in city of Raleigh; privileges granted city------------- 7044 
repairvoLpwalks inh CApitoligss cj Wer Ca eee eee ae rae ee eg ee 7041 
state departments building: 
assignment JOF-eTOOMS ee BREE ran Ste Pree lee a. eee eee eee 7036 
CUSCOCLAINS A:71C Oe ATIC OT era ee ee be ne ee 7035 
Sew ikekes cobesyoleArexel own, jonudoneve: joynhabhayere = ee 7537 
supreme court building; rooms not to be used as sleeping apartments__-__--__-- 7039 
TLESPASSHUPOMMStALe LOLS INA CIUy nO faba Cl ohn eee ee ee ae ee a CEE ED 


PUBLIC DEBT. See State Debt. 
PUBLIC GUARDIAN. See Guardian. 


PUBLIC HEALTH. 
births and deaths, registration of. See Vital Statistics. 
bureau of epidemiology. See State Board of Health. 
bureau of sanitary engineering and inspection; duties__________-__------------- 7139 
county board of health. See County Board of Health. ; 
county health officer. See County Board of Health. 
county physician. See County Board of Health. 
county quarantine officer. See County Board of Health. 


county commissioners may levy special tax to protect-_-__-__--_-_-------+-_--- 7075 
county quarantine officer. See hereunder County Health Officer, County 
Physician. 
dairy; pollution of water or land used for dairy purposes__-----------_------- 4501 
diphtheria : 
ATLIClLe AP PIICADIE LO, CLELES IVC gO WINS ee eae 7168 
antitoxin: 
furnished free to indigents=2_-— =~ 22a ee eee 7165 
physician topmake requisitions eee 7167 
regulations concerning =222lso se eee ee eee eee 7167 
state laboratory of hygiene to furnish to counties__-____-------------_- 7166 
hospitals. See Public Hospitals. 
resisting removal to by municipal authorities___.._____________-_-----_-_-- 2796 
violating regulations of municipal authorities_________-_____-__-_-----_--- 2798 
hydrophobia : 
state board of: health to provide-treatment= 2202 220 22. SuSie ee See 7170 
treatment to be without charge to indigents___-____----____-_--_-_-1----- ralyal 
infectious diseases: 
bowel discharges in typhoid or cholera, disposal of______-___-__-------_--_- 7148 
contingent=fund-in= calse*of pestilence ee ere een ee 7157 
county quarantine officer enforces law as to; oath of officer-____-___---__-_- 7145 
faillure?tovenforce:mpenalives 22.2 -- 2 nna ee ee eee 7148 
municipalities, general law not applicable to certain; quarantine system to 
beVapproved 22L~. 222 AOSD a AR Sake i see 7149 
parents and householders tosreporthas_ Saar  a eee 7152 
physicians’ townotity county, quarantine oficerssa===—-— = ee eee K15e 
quarantine*of-infected—travelers..2.o seas So a SO ea 7160 
smallpox. See hereunder Smallpoz. 
state board of health adopts rules for management of-____-_--___-_________ 7154 
local authorities may adopt additional rules_____.__________________ 7154 
violation ‘of-rules-a -misdemeanor..2)21gEe! _GHs_ a_i _ sivas 7155 
transportation of bodies of persons dying with---i-2c2 2442 eb 7161 
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infectious diseases: SECTION 
travelerssinteetedstosbesquarantined secs. ne see ee 7160 
travel of infected persons regulated ; examiners may be appointed____-_---- 7159 
VIOLA TONOLSATTICLesA Ss iLO mele LIT SG Cll CHI Ol ees en eae ern fee ce ee 7155 
inflammation of eyes of newborn: 
annual appropriations for carrying out provisions as to__----------------_- 7189 
COMESTOLZAT CLO LLO MD GUC LS CLD ULL CC ae cee ee ce ee ee ees 7190 
definedgandedescribed=yt Bese a ee Se ee eee ee ee Oe ee 7180 
eyes of newborn to be treated ; penalty for omission_______________-___-_---- 7182 
physicians, midwives, and others report to local health officer; fee for re- 
DOQEE LT) IR as eta Nae een er oe hg es ee ee ee 7181 
statenboardzofehea lth sudulies te: Semen ee ee ee ee ee ee 7184 
(Bree neNeet: Che lvosjehtel ewe! ToaSimuAD Ba 8 7185 
Violation sroteaT ti clexmpenaltl OS ees se a tee ere eee ee ee 2 7186 
local boards of health not affected by chapter on maritime quarantine___-__-__- F251 


maritime quarantine. See Maritime Quarantine. 
midwives. See Midwives. 
municipal health officer. See Municipal Corporations. 


MUNLCT PA TE HSATCT SO LT COT ere ee ere ree eee ere 7076, TO77 
NUISANCES aN aALeneN te 0 Lae eee ae ne ee ee ee ee ae eee ee TOT1 
Canliaitin mUUR NEES tin Meter Toma ane 7073 
TALMLeRLORADALCEALLCEANOL Ce RABIN LSC CICA Il Olsens tana termes aoe nee ene 7072 
sunken lots in seaport towns retaining stagnant water___-_--_--_-------~-- 7074 
ophthalmia neonatorum. See hereunder Inflammation of Eyes of Newborn. 
DOLADLCR WA COL Sarees te en eee ee a ee ee ee ee ee. See 7059-7062 
POtADleRWALCKS. ANS VOC see ee ee eee ce Nera ee We ee nr ee On RROD EON here 7057 
CI ZCLOUSEW.ALLOLSs DU DLLS LGU see merece eee tee ee ne ne ae 5 Ne ere 7062 
PIMSONCLSMDROVASIONSPASELO, DCA It Oban e ree erene eee ee en ee eee 7207-7220 
privies: 
GUTOR OUTED eae foes spe eh cts beetle celal eae mela Recah acetal Ci Mel Ran LLP ESI | ae na 7129 
CNfLOrcceements Olml A Wed Sa tO se ee ee ee ee, eee een an at! 7134, 7140, 7143 
EXCEDELONSLOLDLOVISIONSsO1s Weasel Ose = eee eee ee cee anne ene eee 7144 
maintained in accordance with regulations of board of health__.___________ 7132 
GOV? Idoe jorewualRNENN Ges 7133 
privy license: 
fastenedons CELA DLIVICS es se ee ee ee ne ee tee eee, Se 7131 
Lees eDONGSOLAOLiCEr LT eCCOLVINLe aoe fa ae nee en ee a eee ee ee nee eS 7138 
funds from used for enforcement of privy law; accounting_..-___-____-_ 7143 
not. to,besreniovedroridefaced Ste. ae ee a es ee eee aes BEE 7136 
septic tank or approved privy required, when__-----__--_-__--_--____-.____ 7130 
supeiyvisionsby state boardvof healt heees=.— sess. a = eee eee 7134 
use of insanitary privies prohibited____________ BMS SIRT, OF SBSH 7135 
VL OLA CLOM MOT Tl Cl Cee re oe ala oe ee Le NA) Neer OP ARE ARES) ST 7137 
Walersheds sappucatlonnon article: LO PLivicsm Ole == === ae see ee eee 7141 


quarantine. See hereunder Infectious Diseases. 
county quarantine officer. See County Quarantine Officer. 
maritime quarantine. See Maritime Quarantine. 


SANA Ya MS CCCOLS sm Iava CS ue UU LE OTC Vat Sit On ee eee ee ee Ee 7140 
sewage. discharge into water Supply Drolibited iW ee eee noe 7125 
sewerage; septic tank or approved privy required, when__--_-___-____________ 7130 
smallpox: 
MUbUCenOLbedsOle OCCULLCN COs en emer tee ea ee ee (1G2, 5.63 
vaccination : | 
COUMEVEE Nea IE MeO LL CCT! Se Cl ULLLCS ee eae eee mene oe ern ae ie on eer eer ee 7163 
TCC ms WDC Ota an ose oe oe oe eee ee eee ee 7163 
local boards of health may make rules and regulations for_____________ 7164 
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smallpox— 
vaccination : SECTION 
Of sehool. Ghuldirens Sats = ee See Me ee aoe ee Preps aren ayes eee kee ee ree ee 7162 
special-tax sanitary districts, provisions for forming, etc.__--_._-_-_--_____- 7078-7085 


state board of health. See State Board of Health. 
state laboratory of hygiene. See State Laboratory of Hygiene. 
trained nurses. See Trained Nurses. 


tuberculosis : 

DUT CAT LOT ge GUL CTS CUL LO SL see ae nce ee 7174 
ALICASCSEOlsGUDELGULOSIS BLOmO Cre (OL LC Ua LO meee en ee 7176 
COLLESPON GENCE RS CLIOOL xt O wei cask IM ed i eee eee ee ee ee 7175 
register of tuberculous persons kept; restrictions on inspection-_----_-- 7174 

county tuberculosis hospitals. See Oounty Tuberculosis Hospitals. 

INGISEN te LUDeErCULOUSPULEALECs AL eSUe Le soe. Wet LOLI ee eee ee eee eee re “ATO 

DLISONELS wPLOVASIONS. ASLO UUDERCULOSI Ss clin (112 meee eee ee eee eee 7207-7220 

register of tuberculous persons to be kept by bureau for tuberculosis___----- 7174 

segregation of tuberculous prisoners provided for__------------------- 7207-7212 


state sanatorium for tuberculosis. See North Carolina Sanatorium for Treat- 
ment of Tuberculosis. 
venereal diseases : : 


board of health may make rules and regulations to enforce law as to_-----_- 7195 
EXPEC SES ea ULNOTIZCOhe ser. A poe ae REAR ee eo ea ee ee ee 7196 
infection, unlawful to expose another person to_---------------__-_____-_- 7191 
obtaining prescription or remedy under false name a misdemeanor-_-------- 7201 
patented and proprietary remedies, druggist to report sales of__------------ 7200 
DULCHASCHROL FEMME desea yale CxrevINi ile Geen ees eee ee eaten ree 7205 
physicians and superintendents of institutions to report cases_------------+ 7192 
prescriptions : 
druggists to keep record of; subject to inspection_.__---_-_-----_-_---- 7204 
obtainins «under falsemmamera misdemeanor. 2- a2 ee eee eee 7201 
quarantine officer may appoint physicians as agents to issue_-___-_--_- 7202 
prisoners examined and treated; isolation of patients______-___-__--_-_----- 7194 
quarantine officer : 
feescofcotiicer candbarents. 126 2 22a ae Sane eee eee eee 7203 
may appoint physicians as agent to issue prescriptions_____-__-___----- 7202 
sources of infection investigated ; suspected persons examined_--_-------_-~ 7193 
(HANA R PTOI CONSE [One jOlewasiverum abel enwagnee. 7199 
VIO AMONG MOLE ROVASTOM Sm Oat ivy el Sim 0) eee seme gee ee ane 7198, 7206 


vital statistics. See Vital Statistics. 
water supplies: 


damave’ to private) aymisdemean0 ree aa ae eee ee ee ee 7128 

protection of. See Water Supplies. 

selleritonmaker reports sand wt ain Srna tes at) CS Speer ea 7060 

watersan aly.z Cll fe reese te See ee es ee ee ee T057 
dangerousmewiaterse DUD Shed seen See Ss Sees ee ee 7062 


PUBLIC HOSPITALS. 
county tuberculosis hospital. See County Tuberculosis Hospital. 
hospitals for the insane. See Hospitals for the Insane. 
hospitals in counties, townships, and towns. See Municipal Hospitals. 


municipal hospitals. See Municipal Hospitals. . 
orthopedic hospitals. See Orthopedic Hospital. 
plans for buildings to be approved by state board of health____________________ 7277 


state sanatorium for tuberculosis. See State Sanatorium for Tuberculosis. 
PUBLIC LANDINGS. See County Commissioners. 
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PUBLIC OFFICERS. See Crimes and Punishments, State Officers. SECTION 
Aciin OM SmOiCeRebeloneudia lityineew = 22s. Ls ee oe 4883 
AGCLLONMAS A SteLOLMETES DASsmD ane CCl will Chimmenewneee «28 2s ee eee ee 443 
ACTLONMAZ ALN S ieekV CL U Come me ene een. TORRENS A Ae Ae 464 
admission to office deemed lawful until otherwise declared by law______------ 3204 
Hansen See t Om Oli COe ssa were eee ee ol res 8 ee ee 3202 
bond; liability on for unlawfully retaining county or town funds_----------__- 3206 
Driberyao t= ES A epee Gare oe oh ene Se ee ee ee te 4372 
deeds'sisealzomitted:;_curativerstatutes hha tities 4 Sd ret ls ontete let oe oe eee 3333 
dehnquent,.tunds recovered by. citizen, Howse fe 2 ees eee cs 3206 
failing to make reports and discharge other duties__-___--------------------- 4385 
holding smorefthanPone"othce Gass Bae BON Oe) 2 as Bie 20 VIRVINGe * Borat tiny aly 38200 
holding oticer contrary wo constiLution a penalbyesee === =e. eee ee ee ee 3201 
local: officers compensated from fees render statement; penalty; proceeds__--_ 3207 
oalierequired speLorerachino ra pena ltyzes 4 teat ener eer TAREE OE Pe 3203 
OMGIAIISeH Seta sOMmwien axed ee cae een eee ten Sa es PRES OES Se 7863 
PEMO Vale COMB OL COeaeeA! Mase suelo AD Uk cer hE NAN Bee Kai et cps alte tee eg he 4384 
removal of certain officers for ‘permitting CS CAD Cs emer ee Cle Pkt ull cell era ea aero ts ee 4393 
remoyal<of wuntityofiicersi 25. — _ Se etesnet satan tae ee oe nprp yrs 2 3208-32h2 

COS GS ee ee en rea EL Ree RE RE nS RNa PS SE Sane ee ek Soe Meee ates 3212 
officersssubjects to removal and for what rllenses=_-- = 3208 
petition for removal; county attorney to prosecute___----_--_---------__— 8209 
DewionmeloOlEnem Ova axiLedemcCOnlLentscmans Wiehe = eee eee Lo 32 () 
DTecedencesoLscaUSe) On CALE Ga re ees ee ee ee BOLD 
suspension pending hearing; how vacancies filled____.____._-_-___-___ eee 
SWeArin Male va lOuanm@OlicialaTepOLie == as as = sae ee meee ee 4386 
CEL OO OLGRUNCIESU CCCSSO Talal eC Ceee es ae oe ee 3205 
willfully failing to discharge duties___-____ Serre bale Dette io Bint 1 aetna elec dace 384 


PUBLIC PRINTING. 
acts and resolutions of general assembly, printing commission determines number 


TOADEs DO GIn CeCe LITLG A LLON some mete mer 20 La Ry ALAMEDA SE ORNS FS POLE 7295 
aAericulinraldeparbmMent wor OviSLON Gat Ole seas = oa oe oe ae ee eee ee tne Shesenann nee HN 7304 
agricultural experiment station, provisions aS t0=_-—= --=s2ss2es ee ee 7304 
Minding LOl Bla WiSeree ula ted etree wh te WE WR Se ee ee ee ya te PARSE. 
commissioner of labor and printing. See Commissioner of Labor and Printing. 

CONANT CSE ATICMBAD IIT OV CS ies a aesge oe Se Nee Ua aeege wee fay NE ene Se a! 7290 
DAVE RVAN ESA TLON CH VAR AUTEN IGH Com wie Me Ae eee ee ge ee ae a 7291 
STALE DEIN Liao wan Ce DIN Cin Sa SENG CN CG meeeeeneeee = ee See ee eee 7287 
Cetin Gd Sais. eerie rae ale eee A ee ee ee ee ae 7285 
departmMentsotepublicyinsStruchiONseProvislONSEaSuLO sees see = ee ee eee 7305 
examined and approved by commissioner of labor and printing__-_________-______ 7290 
general assembly : 
bullseandeothernslecislativersd oGumenitc=-s= ees me een een eos nce ee eee 7301 
conerumenee LEPOLIsSEen Unb eee pranlLedeeqiStr OMG) OTe se ee ee ee eee 7302 
Senategands houses journals ssened Fok ane Saabs ee ale 7298, (299 
ADELMAN CaS ALON CL Ygrl Ore tek eiet a. Bene eis FS eee eee ieee: 7291 
UDMA Cad OGUIMEN TS Vila tm Ome OME UIA me LS CLL [OU GO 1a eee eee ea oe 7300 
public printer: 
accounts audited before payment; limitation on approval and audits________ 7290 
DOT, se Seine Be tes Oe ac hash es ee 7288 
CLeSI SN AC mee wiper etal Se BS | See pe ee ee ee eee ee Pe 7287 
CUMS COUEINSESeSSIONE Of SOM ea lye SS CTI) I) | Viena eee as ier nce nee ee 7307 
RAUL Om CL TOG s CONMEAGL ss COULS Camp ULISU CU wamneesepaeeere te sews ese eer ae 7289 
printing commission : 
GONStILUTeC Me ee Sse ree Se SS eee afer eee see eee ieee Rew SS 7286 
SIZeMAN CES Ly CLOLiStacer DUblcaLLONSmneguila [eseeea aes a eee ee ee 7293 
Statepprinhinowands binding Vm ay. CONbACL SOR == seam toe oe 7287 
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printing commission: SECTION 
Uniormescandard for state PUDUCALLONS..3°--2-- = ose See eee eee ee 7293 
Senate And mouse, journals provisioned as tOses = ee eee eee 7298, 7299 
state departments: 
blank books, forms, etc., and other necessary printing__._----------------- 7303 
commissioner of labor and printing may limit amount of printing; appeal_- 7308 
conciseness required in reports and publications.__._._c.-_.__._____..-__-it + 7294 
reports to legislature; number printed; distribution__._____._.___._-_.__-_-_----- 7302 
state institutions. reports. to zovernors2es. 223s et _ bee ee ee 7306 
State, officers, reports of: distribution andiiilinge sete eee eee ee ee 7300 


state publications; secretary of state’s duties as to printing and distribution. See 
Secretary of State. 
supreme court reports: 
number to be printed ; delivery to secretary of state__._____-_____-__--_-_--- 7297 
supreme court selects printer and prescribes terms of contract; provisos__-_ 7296 


PUBLIC SCHOOLS. See Education. 
PUBLIC WAREHOUSHS. See Warehouse Receipts. 


| Ya) 06 ah CSCW Ba ©, 8 Oper py peg ee ge oe a 5119 
persom injured* may sue” on pond 22 2e" 22 ee es eee 5120 
booksrof account’ kept; open’ to inspections ase) = eee ee ee ee eee 5122 
INSUPANCETL SQ ULE Ta ee Ree nee ean nd sn eens teens Fm Tae eRe Te 5121 
storage receipts. See Warehouse Receipts. 
Storage’ receipts toc ee ee ee ee Se i SE ee ee, eee 5121 
Torts WS es a ae ee ee ee SS ee rea meer aren 5120 
unlawluledispositionsoOfEeproper ty AStOLed sarees ee ee eee eee 5123 
who may become publichwarehousemenses= sae ese. = ane eee a ee ae eee 5118 


PURCHASE MONEY FOR LAND. See Civil Procedure, Conveyances, Dower. 


PURCHASER FOR VALUE WITHOUT NOTICE. See Administration, Lis Pendens, 
Fraudulent Conveyances. 


PURE FOODS AND DRUGS. 


HATLEST CCC fC TL In Cay Bese ee ae ace eee nn ee ee 4759 
adulterated or misbranded articles, sale or possession prohibited_______--__--__- 4751 
certain compounds, ete., not deemed adulterated or misbranded______-_____- 4761 
analysis of samples; publication of results____________________ seat pecmerlileg karke, Se 4750 
board of agriculture prescribes rules and regulations__.________--__-__-__-- 4750 
Notice ofiviolationweeiven Sellers: Wea Wl Oe ee ee ee 4754 
ODSUEUCEIM Sal T1 STO C CLO Lap ae 11 ESC OTN 0 0 Te eer ee eee ee 4766 
TELUS See S TINT) Ces eee TELL SCL TN OAT) OT meee ee eee ee eo 4766 
SANE Woy sQubaMNel Sebsaes! Val joehynkes Nie ee ed 4765 
bottlingsplantset or sotted rink s== sere ee ee ee 4769-4780 
CONSEMUCtION and ent OLCETMICM GO fee AEC) Cee ee arene teeta ear ee 4767 
CLUS ETT TN CC air ret ee a ee 4758 
CPUS "TTS P CCE Tgp eae a en ae nee ee er ee 4764 
LOOM RAGAN CO a ae eee ne 4758 
misbrandednrd efin ccs rses se a ke A a er Oe REE ee oe OR Pe Ae ee 4760 
ODSEEUCHN SIN SPCCCOM = ae TSC ELC 1 OTe ese eee ne ee 4766 
persong delined, Mak 2228 Sh ee ee ee 4767 
sale contrary to article a misdemeanor; forfeiture; disposal of proceeds___---_- 4768 
sale of unsanitary meat; prosecution and fine; meat destroyed_____________-__ 4762 
Sellechcomeucmish@sa ip] CSmOn) 50 Ayal eX Geen ae eee ee ere 4765 
standardssandsnulesstogentorcesarticles= ame = aan eee meen ene fe ee eee eee 4764 
violations of article a misdemeanor; disposal of fine-________________________ 4752 
COLEINCATEC: Of ANALY S Gras CVG CL CO = tee teen een nner ene alee ee 4756 
commissioner to certify solicitor and furnish analysis_____________________ 4755 
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violations of article a misdemeanor: SECTION 
dealerrreleased) bysguaramtee on wholesaler. -2__ 2 eae Fee - 4763 
noticesofevidlations viven sellers hearing 2——- = 2 ee 4754 
solicitorstogprosecutesyiolations=s2280_ stee eee ohne A SAr Wer so A4T5T 


QUAKERS. See Courts, Oaths. 


QUARANTINE. See Public Health. 


infected fecdstulrerqua;r an tine sasees ek: = PSR A eo ee UO 2 SANG! 4872-4874 
livestock quarantine. See Animal Diseases. 
maritime quarantine. See Maritime Quarantine. 


QUO WARRANTO. See Civil Procedure. 
RACES. See Crimes and Punishments, Gaming Contracts and Futures. 


RAILROADS. See Carriers, Corporation Commission. 


AClLlIONS=-A2ainsteeyv.enue..222.2---S0MIN Dotto Ti Suu: TeReReET OF VINEE. 468 
articles of association by purchaser and associates when road sold under mort- 
garelors+execeutionss=-=.2-<2sensssecsse=- JON ROINSUEI PRO eM UIeOwg - _ 8. 3462 
Atlantic and North Carolina Railroad; discrimination against; punishment; 
VC] Cpe eee se eet le ee ee ie ee ee es £ 3419 
pDaggageW@injurys to_10 2UizI8) Ay SS ASOT TRO OMA NOD MODE TOo 3523 
beating -way-on‘trainssessas2ssssssesereS0 1031 _ SSR nAI2e _1Ot 28h niget_ i. 3508 
branch lines; lease or acquisition of interest in noncompeting_.--__-_--_------- 38461 
capital stock: 
bonds=may-be-converted-into,-when==<====08 DSRSS86 Aone) wy JEST. 3444 
counties mays -subscribed toss s2useesHses-- 2522522552 ea 3431 
forfeited= for nonpayment: of installment, etc2-22-— 2 = eee eee 3424 
increased; how-s=s2=-250 92070 1940 OWE) S NOIAIIEOD MOLTO TOS _.. 38425 
Paid +-forehoOWss2s= 43222 saSese522ee nasa es assess ze=see DOSS ee 3424 
subscription- books*opened 2ss==<=s==2===22301)_ D2 0T i _7) _ bbe 831 8_ a 3423 
townshipsemay-subserib@ss-=-s24224 S222-seeeesee2525~10_ 2001 Oly__ _ 3436 
earriage of freight: 
carload lots; placing cars for loading; provisions as to__--_-------------- 3522 
charges: 
at legal rate; failure to deliver to consignee on tender_---------+----- 3518 
partial+ charges: for-partial- deliveryS 222010201 Stier Ot sienen 3521 
claims: 
fOr MOSSHOLA damage Mlingeandwadjustment== = =e aa a eee 3524 
carries -right-against. prior carrier’ _ Datsun Os _ beste. 3526 
existing= remedies -noti-barreds2-s=<s<=-===. oe Seni 8525 
consignee; right to delivery on payment of legal rate_-________------------ 3518 
delivery : 
partialecharges-for-partial. deliveries= UGUs, UOMO) SPN BIORIOS 3521 
to: consignee. on. tender- of-legal-rate=s.=2===22U SUSI TLEET Ou JPODa9g7e 8518 
discrimination prevented by corporation commission___-__-_____-_-__-.u___ 1054 
failure to receive and forward freight tendered; penalty____________-____ 3515 
failure to transport within reasonable time; penalty___-___________________ 3516 
pooling -ftreights; -misdemeanor==s=2=22====— “OURO DSI, _- sO eel 3520 
overcharges refunded; penalty for failure to refund__--_-___________-._1_ 3514 
rates. See Corporation Commission. 
charging unreasonable rates, misdemeanor___-_-___--__-_____________ 3519 
freight charges to’ be“at legal@rates#os 22s ie eee eee eee 3518 
SCD GRD OStCC Meee een eee mt renee eee en ee ee Se en eRe a ae RTE 35138 
noachargerin=excess"o printedalarhige== sss «sens le eee AE EIAT 3514 
overcharge refunded; penalty for failure to refund_______________ 3514 
tender of legal rate to consignee; duty of carrier to deliver___________ 8518 
rebates +-allowing ~oreaccepting -misdemeanor=s=2=_ 2255 Seer 8520 
requirements as to handling; liability for damages to___--------_-_--_--_ 3523 
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unclaimed freight: SECTION 
disposition _--__-___ 2 an Pi naye agile Rayre Mmyl inary ie oBbee re 35382 
disposition of funds irom, salel of. a sue oes. Saree ee eee © 3534 
GISDOSLA ONMO Lap CT LS a Ll Ce ee ee ee ee eee eg ee ne 353¢ 
MELANIN S Cael Shouhonermyss TeSeqI AGA = ee ee 3529 
carriage of passengers: 
baggage; requirements as to handling; liability for damages to__--____---- 35238 
CALS) ANGE LOLLeTS GOs Ce Cf) bag CLC Tae gene mee a 8511 
“cash fare” and “mileage exchange” windows separate, when------_---_-~ 3498 
CHECKING PASSA OC a ia OL te ygeti Ton OSS mene eee eee 3510 
corporation Commissioners carried frees2s2 2220s fee ees eee 1069 
discrimination prevented by corporation commission___________..-__--___- 1054 
CUUCELING SCALS et COTM DC UNS eet OT: (IL Cl Cl Cece 3505 
free transportation —22___ ie Asie a ery eer Se ear as 3492 
injury to passenger while in prohibited place... 20 = sas ties eral 3509 
intoxicated person: : 
prohibited, entry, misdemeanor’. =o 2 ee eeeee =e eens 3504 
ticketymay), be, refused 2: 4i2426 8 hosting _eatine oS Sinn Rae 2Hat 3504 
mileage: 
corporation commission may regulate the checking of baggage on__--- 3502 
facilities. for exchange required2=-2-- {2-2 2 eae ee ee ee 3498 
corporation commission, nay. regulate as to--2-.---.-i- -i-1---4= 3499 
penaltyxfonstallure tO gpLroviden sa] 22s s2e == oan eae ears 3500 
right, to, check baggage On = 2 — 4 heb Sat Beek aeee Beeee ohae 3501 
unused redeemed. ...-...._- sd eee eee cee era S 3503 
passenger rates: 
corporation commission’s power oyer limited_________-2-4---=---.4-_— 3493 
established — 22.5. = 2 Se ee ee ee ee ae ee ee 3489 
oniJedsed or controlled, lines_= 222. 2 a Fee ee 3490 
violations. of 2%. 65 fe peeves een ee ee ee 3491 
passenger violating rules or refusing to pay fare_____-__-_---..---_-+-~.-+ 38507 
profane or indecent language on passenger train, using-__-_---_----------- 4350 
separate accommodations for different races__._______-__-_----_2ssees45-— 3494 
certain carriers may be exempted from requirement___-.-_------------ 3495 
penalty, for failing, to, provide@ssss2t 8. - eee ee eee 3497 
useé_ of Same, coach in emergencies. == = aa ee ee 3496 
tickets : 
refused, to intoxicated persons= stes= toi ae 2 oe tee ee PS 3504 
unused. redeemed |. . =.= ane Se, BAe ere eee 3503 
toilets; separate toilets for. different, sexes_-- c2eeU ss. 22 ste ee Sos 
cattle-guards : 
corporation, commission adopts: Stand ard mets ae ee ee ee 3454 
erection, and maintenance. ____ __ a4ac tent Be cee ER eek ee ee ee 3454 
change of TOULE > PLOVISIONShAS pl One ee eee ee eee ee 3455 
charges: 
discriminating by rebate or reduced charges._-._-~.-~_---4_ 4-2 ese 3417 
Giscrimination: MISGeMVCA OT ate een ee ey eee ee yee ee ee 3416 
charter : 
forfeited for preferences to Shippers] ste e eae s eee ee ee ee 3458 
special charters; repealing any provision of general act______-____________- 3412 
competing carrier; lease, merger, acquisition of stock in, ete.__________--_____ 3460 
condemnation of land: map of route to be seryed with summons for___-__-__~ 3471 
conditional sales or leases; requirements and registration_____________________ Bou 
connecting lines: 
connections regulated by corporation commission; failure to observe_____- 3418 
discrimination’ against 2. - eee Se ee ee ee ee ee 3418 
lease” Or ACQUISITION OfgeN OM COT CELT eee eee ears Cees tee ee eee 3461 
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construction : SECTION 
HOMIE TON TRAN DROP ICH Aa aan Seniey oe AO So ae ee ee 3473 
INA DRO A Ons TOmDe sa C Cal Cail) CCl emma tee eee eee ee ee ere eee 3472 
map of route to be served with summons for condemnation__-____________ 3471 
Parteorslinesin Van oper wstate ee hese eR Se ee eet ee Se ae oe OA 
CLVSMETIN Eat em DC SUIT WR TA Cat COTY) LC Cee te ote aes se ee ree ee creo le 3456 
TSHITY Cou OG SUT NSU OTR. CL OC cal LL OV pape a ee ne 3457 
corporate existence; ceases upon failure to begin or complete within time limited 3456 
COUNTY SUDSCULD CLOM Smelt Welk Qt eres oe ae eee Ss ee ee eee ee 3431-3435 
EredisOrs sHISNtSmWMerelroad pleased Ole melced = eee = eee eee 3459 
crossings: 
eLaremayeteh Waayehe elt hE ae sk Pe ee eae es ee a eee ee eee 3448 
Geleclivie mL aLUnrGetOnLepaltec | tCianl OtlCCm a= ssa aan See on eee ee ee 3449 
i SERIE. OP a ae oS eS eS ee eee Se eee 3450 
ATi LOsmeLOVLST OLS aca mi LO oe cement renee nee. Unt RL ee eee eee 3454 
@ennUEr ASC MeL eS ILL LLOMME Ole erste eee ee ee ere een Nee A Ee ene re 3527 
directors : 
ACCOMM MEL OME SULC GOSS OLS crete eta oe ak fa cee cea ee al Sp ag Ringe ee 34380 
Go TCSS Tam 11) WV can ee oe oe ets a eee ee eS UE SEU a OS awa, ee hey en ee 3428 
TE OUDESYE, ol OL ASH ROLE Fel ANG GSS Seep ieag a po a Dh com Map lt esl tll rete itn a eae aime 3428 
discrimination : 
ASA StCONMECULUS 11 COm armen eaten ne ern oe Weare eee fie oe ee ee 3418 
against the Atlanticvand North, Carolina (Railroad. 22 - = ee 3419 
DVO DA TORO LEER TI CECm Cl AT o Co memerenn tener eter ee ser ee ee wg ete 8417 
LTT CLIC & CS eee erence ee TT a ee eee ee ce ae ee 3416 
in transportation prevented by corporation commission___________________ 1054 
MWS, tere serait Pel pepe fares el gal A Cpe Le cee > A meat eres aN RRND tr 3412 
employees : 
{OPO ERS So [ROACH dere 5 geet Spee ere easiness ce eee 3414 
I US CMB TLN AS LOE Mm LD 1 CL nme LO NW V se) Te eee ee rer aes oes ee 3414 
brakeman Pads er COM Wee Teme eee eee er ee ee ee ee eee es meh Al Ze 
COLECTTONROM CED ESTAS ALLS Gemeente a eer ane Une Ld, Seen cae 6568 
collector; badge of office, to wear; lack of authority without__.______________ 3414 
conductor : : 
badge of office, to wear; lack of authority without-_____-_____-___-_=_- 3414 
declared =specialt polices — — aemerte. Raa ee eke eee, cee et ee ee 3483 
ExCMpP Led BETOMnIU eG UVa Soe tiee s ee  e  e 2329 
falling to shave cars and toiletsakept cleamesao= «286 s2220 45-532 5 3512 
power to prevent intoxicated person from entering car___-_____-_-__-_~- 3504 
engineer : j 
| OXEKG VCE Oy ALES wr pp ee sa atop RC a ee a Corr aie eA) eerie eR Nees 3414 
EX EMD CEC ee L2 Oey | UL vars (Ul ts ye enema re ee ear ee AR re SREY 
OANARM MT [APTN ATU ey WHO R AKER YAEL es a oh ee ee wees 4420 
DAY Ment Ofc 28 a eee ee ae eee ee ee ei CeO ae AOE gee 6558 
Shelters Ato CiWASLON mp DOINES LOR sem one ee bere eee So ae Ae ys I 6557 
Station fagentsdeclared. special spole@eh Jo a8 eat ae ee ae 3483 
established only. aS. BUclOrsZ CCl spe youll ee es ee ee ee 3413 


free transportation: 
corporation commissioners. See Corporation Commission. 


Superimcendenteot<SOlGLerSs a Wun Cec eee eee eee ee 5128 
superintendent of school for. thew Lin cl see sees eee ee ee 5774 
general act: 
appucatone tog CXIStine (allroad GS ae eee eee ee ee ee vd peepee 3412 
specialacharter. wath, provisions. Conta yae Ome ee eae ee 3412 
highways: 
changeyinwlocationOfe = 23_ 222. Pe sae eee Soe oe ee res Se 3451 
damages, due. to, change. _ 22 See a eee en Be Me poecmeneet 3452 
old road not impeded. until mew) roademades_£2. 28-2 eet 3453 
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highways: SECTION 
CrOSSIN GS Att LeeLee tees eee = SS Oe SB e a oe 3448-3450 
incorporation— 
articles of association : 
COTMLEIM USES O11 11 eee eee ae ee eee ee ee er ee ee ee 3420 
CVICENCELOf PIN COLD OLE LOU wearer eee eee ee 2 en eee: See ee ee 3422 
CaM A Kee 5 OpeCSY EXO RU WESU REIS) MO) ered DN AD Tepe a tS NS ee 3420, 3421 
SCOCKESUDSCrIPHONs ane allida yt OL GiceChOn Gee ana anne ee 8421 
ACLLICIESTOLPINCOLPOLA LOM et Ces CO Te LLL 1 eee eee ee 3421 
Injury. (tO: PaLcoad spropert yet = a ee ee eee 3478 
lease: 
NONCOMPelines Dranecwe Om CONUEC MOE IN CS aa = a ee eee 3461 
GEECOMPEUID SMO A Cie ae eee Rene ees ee ee ee ee 3460 
of nonecompeting road; lessee may acquire its stock; merger of lessor___--- 3459 
liability for injuries to employees: 
assamptionj\ofsrisk as" defense*s- = 2-2-2 eee ee ee eee 3468 
contractsvand srules exempting, from’ liability” void222-s2-—--- =e 38469 
contributory snegliven ce tessa re ne ee a ee 3467 
Gefectiye appliances eer ree eee ee ee 3465, 3466 
CONTACTS MUO MWALV Ce DLOVISLONS masa COs VOC eae eens eee ee 3465 
fellow-servant rule (abrogated 2 = na oe ee ee 3465 
CONTEACTS, LOMWALV.Cs DECVASION (AS COs ViOlC meee eee ee 3465 
set-off where carrier paid for insurance or relief benefit-_________________ 3469 
malicious injury,ztoppLoperty .Ol soos aoe a ee ee ee 4417 
Map wmadeFandetiledsafler Construction a= ae = ee a ee ee 38472 
mergervor Competing "CALTICLS se ee ae mee ee a ene ee ee 3460 
neglizences presumed, trom: killing slivestoCck==ss=2=—=—2===.= === ==... === ae eee 3482 
noncompeting branch or connecting lines; lease or acquisition of interest in___ 3461 
noncompeting road leased or merged; lessee may acquire its stock_-_-_-__----__- 3459 
officers and agents: 
appointed 9 howe is--- 3 oe ee ee 3429 
failing tomaccounts with PSsuccessOrs === == ae nee eee 4400 
operation : 
ACcCOMMOdATIONS se tO; LULTIS IS SUTLCICM Ga ee re ee 8475 
fast mail trains stopping only at designated points__._____________________ 3481 
headlights on locomotiyes-on- ma ly-lines=2222==- 25s teen eee ee 3479 
corporation commission may relieve from requirements______-________-_ 3479 
loading “or-unloading>=freight? on Sundays see ae ee ee ee 3480 
passengerstrains’ arrangement) OL" Cares eae ee ee ee eee 3476 
schedules; to make and give public notice 0f222—28222" 2225-222 eee 3475 
Sunday ~traing ~x2sss2s=2=HS=SsS2sSsesSens2 Sanaa een nee eee ee 3480 
time limitto - begin+:==<ss-2=--<--=--~--~2¥310) WANE MOTs DOI 3456 
penalties: 
actions: for invname-of: states===s=22==S2=s=Sseeenssenaa ase = ee eee 8415 
failure to deliver goods to consignee on tender of legal rate_____________-_ 3518 
failure to pay or adjust claims for damage within time prescribed___-____~- 3524 
failure to receive and forward freight tendered___-___-____________-______- 3515 
failure to transport freight within reasonable time________-______-______- 3516 
moncompliance with provisions as to seizing fuel__._-______________________ 3446 
powers: and; liabilities-.=..22+=-25-25-5-<2===200") — Sn ie Se 3412, 3444-3458 
agreements for through freight and’ traveli_l221_l2el 22 ee Sa ee 8447 
bonds: 
to-convertinto-.stock2=--==-<25=2.-0 HOSUR See OT or inotinnrg 3444 
to. issue -2s225-s2525 2850 -0h_ TIDTIOOS See ior tari taieade 3444 
branch linesstogaid ins CONSErUCtI ONO hase ee eee ee 3445 
cattle-guards and private crossings; failure to erect and maintain________ 3454 
change, of routesss<sssssesasesaxcsscasccsssoU Sn Se ans eaeeniah-~ Fee 3455 
connecting” lines; -to-aid-in' construction ofiles Sosa jor baer hie 3445 
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powers and liabilities: SECTION 
TUL TY CT) Gam COLIN SD nee ane eee a ee ee a See ere eee 3444 
CECI SN Uae UCN Os aee eae cee aie are neem estan saree 8 oa en 3020 
TUCI ESeLZULeL OL me DLOVISIONSTAS COs se ee et et ee eee ee eee eee 3446 
SACI See Me COU SGI UC EL OLMEO Lenk Of ete ee ee 3444 
1 OO Kd OU EIN AS! pespe ate ee cata lp eat tee ih alee adealatedes ere eles esr te pela in al ai ont LA 3448-8453 
defective crossings; failure to repair after notice-___-_____.___________ 3449 
TUE COL SCCULO US ig Wel bli ie see a eee aerate area eS re cg NREL ORES Se os 38448 © 
OPS GI UCL gles i ere ee ee ES eS EE SPO TEE CE RTS 3449 
hotels) andgeatingshousesyto establish= =. sae ea ore see 3444 
INbELrsecLiON Wile Ish ways eAndmwh LORWaAy Ss. ae oe ae ee 3444 
INTELSeCELONG EA TOM OLN eral Toad Saaeiemee. 2a eee ee en ee ee ee 3444 
lossForsidanis seetoushipments Saswwo yew est Perey) — Eke Sele ea 3524 
ATOLL CVA COM D OLT 0 Wee ae eee eee ee eee ee ee ee ee ee 3444 
IMOLCLA LCS BLOM CX CCULC a eee ee eee ee eee 3444 
neglect or refusal to furnish sufficient accommodations_._-_______________ 8475 
neglect or refusal to stop at usual stopping places__.__-_-_.--_____---___-_ 3475 
preferences to shippers; forfeiture of charter for-___._-_-_----------__-___-_ 3458 
property: 
to. purchase? ands ho] deers eee Se rere eee eee ee ne 3444 
COBtCaKE* Dy Sra nl Cee ee ee nce ee Ae eee nea ree 3444 
Tallis toMledse wees YI OW DIS. BES, 202 JOON MVEA OIL INTE SMOG 41) 3444 
Stations and sother®buildings22222—2—— ee eee ee Lee eee 3444 
surveys to make,-and enter on land #32 se eee ee ae eee ee De ee 3444 
transportation of *persons*and* property 2-2hes oe. Tea sees ewes: 3444 
where road leased or merged..02hn% Jniatenhel ban siainut. Town ss 3459 
powers*and'privileges LGC Ring) feed San rh resi te bonth Semis evn. basis 3412 
DrererencesslOwslipperseeete etes=aeus ei ecce tees se cose eee Sete 3458 
president : 
SLC COUNTS IBLOME SUCCESS OT Se eat soe cent meena tn tres been nent SHUN eon COURSE Si Lr Ra (URINE HIERN 3430 
CHOSEIe fr OTN BGI CCE OT Sa etcc ners ee aes A ea a or ees 3428 
musts be* stockholder ne te ee oe are ee Pe elie i le eee 3428 
public drinking on passenger cars; copy of law to be posted____-__---_--------- 4457 
TAMUURO OL CANAL, LONE a vA: The Rmey COVE YN CR aa pee et ee a 4237 
railroad police: 
badzes'to" wea ree er ats seen renner DOMME NMIGS 10. SERUETID? | BON IIE 3486 
COMPense tl OT eas ae = ae eee he ne Cie aie ale ee ee ee ee 3487 
conductors and station agent declared special police___._._.__._.__._.__._.___---- 3483 
ZOVErNOLEApPOINtsrand= COMMISSIONS =e aan ee ee ee ee 3484 
Oath> Don *and=POw ers Sees ecard SAIS ia MINA AD A EET AT PIE 3485 
powers cease on company Hlings *1o0tices ae ee a ee ee 3488 
raves, Intrastate’ COrporation COMMISSION fxegeena=— === ane ean oe as eee 1066 
Tolling stock; Malicious removal’ of packing i TOM=]2—esoee aoe ewe hare ee 4332 
Sale~on dissolution’ -purchasers2sses ss soe se saa eee OF ee Se ee 3463 
Sale under mortgage or execution :=purchaser=s—— ) aes eee eee 3462, 34638 
secretary appointed; * NOW. ose ee es ee en ee OT ee eee 3429 
shelter tor employees*at division™ pointsess =. 22 ones ae oe Pee i 6557 
shipments in=violations of law 2s=s=s-— == == ee eee ee ee ee 5087 
stations: 
abandonment; consent from corporation commission__---.-..------------- 1051 
relocation of; consent of corporation commission—-+~-2--—-L-21 2-22-22 L- 1051 
stockholders: 
liability of trustees and other fiduciaries holding stock____.___.____________ 3427 
ligbinitystoweeneral* creditors. a. — ae a ee ene eet ena e Sede EOE oa 3426 
HADUIGYAtOR a DOLersv an "SCLVants === = ee ae eee eee Saree eee a eee See 3426 
rights where roadwleased* Or Mere el =a earn eee ee ee eee 3459 
switchlock keys; unauthorized manufacture or sale of______-_---_-----_---__- 3477 
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taxation. See Taxation. SECTION 
EDM BESS Cie css eer ie pe ee ae aaa ares pa RR AERO SE Rg oe OL athe 5 OREN BRU SU Si 7989 
KAGAN Cosine moe Cx eel Tx) way Chiliiyo Se ee PRY 
LOWDSDI DSU DSL TLOTS mel Tech] (lens ea eee yee eee ec ae ere ee en ee 3486-8441 
Frain <AiSpALvChHerse xe CSC Aw OV AULT san Ga ee 2329 
treasurer “Appolmtede LO wwe eee ee aa a ee eR ea eee a beh 3429 
union passenger stations; may condemn land or town property for__------- 1042, 1050 


‘RANGER. See Strays. 

RAPE. See Crimes and Punishments. — 

REBELLION AGAINST STATE. See Crimes and Punishments. 

RECEIVERS. See Bonds, Civil Procedure, Corporations, Guardian, Taxation. 
RECOGNIZANCH. See Criminal Procedure. 

RECORDARI. See Civil Procedure. 

REFERHE AND REFERENCH. See Civil Procedure. 


REFORMATORIBES. 


homes for fallen women. See Homes for Fallen Women. 

state home and industrial school for girls and women. See State Home and In- 
dustrial School for Girls and Women. 

state prison may establish. See State Prison. 

Stonewall Jackson manual training and industrial school. See Stonewall Jack- 
son Manual Training and Industrial School. 

surgical operations for improvement of mental, moral, or physical condition of 
inmateselie Siw TeROe rr TREPe Ns = LOSRO EO BOUUIES Aran aye rte ye aeey. (OPAG (Ppa 


RHGISTERHD NURSE. See Trained Nurses. 
REGISTER OF DEEDS. 


| 030 6 NRRL AS Aan see Ld a ra a li a ee 3545 
Inevovubiny wanekere Views SACRO, Eel. Se ee eee be ee 2381 
COUNTY Geb LECMESSwaAse Ole ists Ob ol oXec OHNE TS 1 eee 7934 
Geputies: NCerbif cate taba} OLIE IIe Ti pee eee eee eee eee 3547 
duties: 
attendance. at ‘offi cen ways errata ee ee oe he 3549 
CLERC Xa O111 CLO GOR COU yen COUNTESS TO TNC Te Sie eee a ie re 3562 
failure ptordiScharee SdUIELeS seep) CM ell tye ee a ae 3567 
iRonsack! WISE) shay CUM? joy UI Nba Geers! Ma. Urs Ae 2 3320 


indexes: 
decayed books, to index and to transcribe; effect of transcribing, ete._. 3557 





general index, tonkeepe: eb teuae Bae Baba Sel pie ee ee es 3560 
indexand«cross index sto) keep a ae ee ee ee 3061 
land registration; to keep a registration-of-titles book--_----------------- 2889 
mortgages and deeds of trust; to enter cancellation and satisfaction of on 
TECORd) 24 eh ab an EE ae ie EAE meee aN 2 ee ee a 2594 

mortgages and deeds of trust; to enter satisfaction of on index___________- 2595 

registration of instruments. See Registration. 

TE SISTEAULOME Ol TIVSUT UTM CU GS aoe ae ce 3553 
Applesmtonclerks fOLMNSETU MEMES eM UL GLE Ct 0 meee era 35381 
certificate of survey attached to grant registered_____________________ 3559 
grants registered without number of tract or survey____________-_____ 3558 
liability tforsfallures to, reclster =. eae se ae es ee eee ee eee ee 3555 
Ofecoples mote Instrument s= — =. eae eee eee ee eee 3554 
originals filed alphabetically and delivered on application____________ 3556 

284 


ae li yar at 


INDEX 


REGISTER OF DEHDS—Oontinued. 








duties: SECTION 
registry of title book, to make references and cross-references in_--_------ 2409 
SUCCLAlm AS eCVICSs LOUKCED) Lint eOt Ste UL eSaren Ul GLO L121) Sete aire rs ee ee eee 3565 
BOSE IS BEE SIO a ea A tae Nl Aa ee a Rr ee es 3951 
{ica pad DESY Sree Waves d DEW Le(Sh OY) etoalep sence ga ae pe pee a em laenae on, tr a why aa phair eA 3564 
unperformed at expiration of USD rc ee ee 3566 
PEM REVEL AK@V EN. CEMGUG WHEN G ce pc Spelt eng cen cs A ie te Be gl ett yo eh A el eee ae 3543 
Clecilom reLurns, TeLusal tOLLUENIS le COp yar O lus m0 CE el tyre ee neaeren eer es 4196 
XESS eset pe riers exten hla en 0 pee Soak Ma ele | oP bl geen Bs A gla it A a 3906 
GIOCELON TECUENS LOE LCCUPE INS 2 Meme meee ee 3917 
TOGA. WLOCTITCRELOIG e Sie CO ee ee re ae ae ae ee acme ey Oe Eset iene ee se, BOUT 
PESISCLALION CCS aD Diesel On CLOT Ketel (Ime meece eae eerie te eee ee re ce ee 3551 
Stavuves aulLNorizine specia lataxmfOrmCOp Vn Oli llsil Ole = ee eee an eee 3565 
Sh BIR Wig gent HOH Riad XEON RG NG OS a ci pal a ei aa oar ald ley Spies Sele 38951 
marriage license. See Murriage. 
TSSUT Iam ULV WCU yee eee oe me eee ee eee en en a ee eine arene eee ers OS 
BG ENO US Sg Ee rapes nt he in a A 8 i ia lll Ae ie A pe kl ak dl a aR 7862 
TECOL CEO Le OT) Cres tre a ee ee ee a re ee ee re 2504 
5 AES MEW GED Oppel SONG Wp OLEH UE GF ia Be Ng alg 28 aa 2505 
oath : 
SETA Wy cf pl ac ag pt ng ig tag Ray ang a pa ea a iy i Sa De Rt igh ly OR 3199 
TAR CIN PWLVCT Ice ee ee ere ens ee ne ee rere een aay ree Nye sere ree rs Fs 3544 
OL CEMEE RG OUT CEN O US Carer ee eee eee teeta eter et ne ee te eI eB ee Re ee ee ree 3548 
OLLI CLA TSCA Te eee, otek NetID abn eth Aho rte ree ve th  eesinnirnrr eaten) meliet ior ed Oa a Ale eae 3550 
Aa OU bless Ine CONNECT ONUs 1 Nae en ene ee 7930-7932, 7935, 7962, 8001, 8002 
VEEN GEST aU Gay aT PLOY EE Efe MI ARE NR a aS fl eee ee eee 3546 
wheat: 
commissioner of agriculture to furnish blanks for reports on__-_-_--------~ 5105 
THCY CIOS. STATON DWE UES AVE G es ea ee ae he ee eee 5104 
LOTESHETS se WOLUS ESTO LUST I Lee OTe tee marere ee nen eee te os nee eee 51038 
REGISTRATION. 
\iisnilke serene) WSteCh lony Teese On GhSOt he eee ee eee eee 3320 
books transcribed and indexed when old and decayed_---------------------,--- 3557 
burnt and lost records: 
COMIES ECL ISLOL CU tates tee meer een areas meet een re ee et) Rat ee ey ee See oie re Re a 365 
Onioin al Sa CELE SISCER CO geen ee ee reat ihre elentel ae J io. i 366 
Genii CaremO te SU Lye VanWAUIEe CAT Peels UCT. CU aera: ee a eee eeeeennn eter nee a nepeeMET re 3559 
certified copies Moniwritin goose Aes Sea ia eee Aes 8319 
CONTAC OO KOE TRE MeRMUTONd BIS ENGINES a ee eee 3319 
GCONGTIONe lasales MOEEDErSOla le Dl OPEL EY a ne eee ee eee eee ee eee ee Dole 
Conditionals sales ors CasesmOneGallrOadmpnop Clive eee ee een nee ee ee ees Dailies 
contracts to convey; valid only from registration as against creditors or pur- 
CHASErS -EX CCD LIONS ween ee eee ee eee eee ee 3309 
conveyances valid only from registration as against creditors or purchasers; 
CX CODCOD GS Gen tee eee eee eens a eae eee ee ee ee OE ee ee eee eee 3309 
corporate deeds; where corporation has ceased to exist; effect-_-______________ 3307 
clerk’s certificate failing to pass on all prior certificates_____________._____ 333 
curative statutes: 
lerdkeSe OdeKe Vose TAISEN GICs 3329 
GeLEChIVGRCCLULL Ca DIOMMmO Imma Ue UL CLIC a bl OTs var Cl CT: kc ee meee eee anes sree 3331 
OUCial deeds! OMitEINGeCeCal Seems ae ee en ee ee eee 3333 
order of registrationgeminted jby clerk == = et st Sees ie 2 ee ie ae 
Reeaineuey Ty aneeisuer's Clouds) Wr CHOUNOS ee 3335 
deedsiot easements ; provisionstas (025 - 26a =a a= ee eke ee See oe eee 8316 
deeds of gift; proved and registered within two years after making____________- 3315 
deeds of trust; valid only from registration as against creditors and purchasers 3311 
ELEOLSMCOLEE CUCU sel) O Ween ete oa ae ee ee ee 3321 


REGISTRATION—Continued. SECTION 
LOLI LLOLEOLG CLE OLEPe SETA Ll OMe rere ere ee ee ae 3322 
grants, certificate of survey with; certificate registered___-_------------------- 3559 
grants registered without number of survey; number placed in when furnished 3558 
indexes: 

PENETA] INGO a KCL) Geers a a es ees ae a re ee eee 3560 
INdEXAN AT CLOSS-ENC ERS CD bate ee eee eee ee ee 3561 
instruments entitled to: 
COPIES SIMA VE DC TTeLISt CT CC ce ee er ae ee a ee ee ae eee er eee 3554 
duty of register of deeds as tO:222s2-.ceesss—= = eee ee 3553 
failure of clérk to deliver to register; penalty____-______-_____-___________ 3552 
filed alphabetically and delivered on application__.-_--------------_-__-__-- 3556 
PECISTER AP DLIES CO Clerk EO Vea a esac ae ee ee 3551 
register’s liability for failure to register according to law__-__--_-__------- 3555 
lease of land for more than three years; valid only from registration as against 
Cedi tOLsmole PULCHASELS wmmeX CC] Ul OTN ee eee a ee a 3309 
marriages settlements 72) 2 Fe a ae es ee oe ee ee 3314 
mortgages; valid only from registration as against creditors or purchasers__-__- 3311 
platséand  SUDCLVISIONS eset 2 aa eee ee ae a eee ee 3318 
POW Or “OL (ACCOR Cy ae ea es ee ee re 3317 
SUMICIENE WACO E 1h VOL yar lee SOM i seers eee cee tee een ne ne eg 3308 


unregistered deeds executed prior to January, 1885, registered on affidavit; effect 3310 


RELIGIOUS SOCIETIES. 


property : 
CCIficer Erected COMM V ACAD tp lal VCS US LLG Canes eee cee ee ae eee eee ee eee 3572 
titlesy ested sin ttrusteessors int SOCICLY eet = oe ee en ee ee eee 3570 
trusteéstinay “Nola se Fe es ee ee ee ae ee ee ee ee ee 3569 
trusteés: may *morteage’ or Fellas Se eee ee ee ee eee eee 3571 
title to lands vested in trustees or in societies-____-._--_____-_--_--___________ 3570 
trustees : 
accountability for use and management of property_------_--_--_--__-_-__ 3569 
appointed rand rem OV.GCs TOW ses e ee ae ee en ee eee 3568 
powers: 
LOMACT ONS ST COM TC CE LY Correa ee ee en reared ee 3569 
property, real and personal: 
COT ACQCUITCE ANC? NOLO San ore kee ere ee 3569 
COMMOLE LA SCs SO aT COT VIC Ve oe cae ae eee 3571 
torsue™*and*Sbessued See area ee ee eS eee eee 3569 


REMAINDERMAN. See Betterments, Estates, Partition, Taxation. 
REMOVAL OF CAUSES. See Appendiz, Civil Procedure, Justice of the Peace. 
RENT. See Landlord and Tenant. 


REOPENING BIDS. 
in sales of realty. See Mortgages and Deeds of Trust. 


REPLY. See Civil Procedure. 
RESISTING OFFICER. See Crimes and Punishments. 


RESTITUTION. See Civil Procedure, Courts, Crininal Procedure, Summary 
Ejectment. 


RESTORATION TO CITIZENSHIP. See Citizenship Restored. 
REVENUE ACT. See Taxation. 


REVERSIONER. See Betterments, Estates, Landlord and Tenant, Taxation. 
REWARDS. See Fugitives from Justice. 
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RIGHT OF WAY. See Condemnation Proceedings. 


RIVERS AND CREEKS. SECTION 
YELP ee eerie FP peree eregt ry Crees Pee eRe Se (8 eee renee a 7374 
UTSwWShil brides ater ee ees eee eee ee 7374 
obstructions in streams: 

Semisd em cannes ae eee ee ee Se ee ee eens See 7377 
ODStRUCH eR DASSCUSErRDOALS eaten ere te eee ee Ae ee ee eee ee 7376 
PHOspPhHateaDeas PLO VISIONS ease LO meee ee een ee ee ee eee 7597-7604 
SHWUUS tM Da SULEAI Seal OCA SDL OVISL OLS senate ae eee meee eens eee eee nS ee 7378 
opening and clearing streams: 
COMMISSION CTS Bel OL Me ee ee ee ee ee ee ee ee 7363, 7367 
HeatISMANGee DP ULLEMANCeS am TINA 8 PLO CUT Caress arenes ene meena ee etn eee eae 7365 
TOMES ELT] Clee CL LLG 1 as oe ree eee eee ears ee ere ee ee eS ere 7368, 7370 
NOVOLESMOLECOMMMISST ONCTS meee meres teers nes ee rere ere Ee ee 7368, 7369 
FI SUB PASSA SCS Mp) Oy Cl CCl eel O Terre wa erect eee re en ee eee 2 7367 
flats and appurtenances, commissioners may procure__-__----_--------_-_-- 7365 
TALCSHANG FOADISMDLOVISL OMS i AS mibO oats = oe renee ee ee ee ee 7368-7371 
DAndSwDLOVASION SHA Si lO meee ee ee ae ee ee ene ere ee en ee ee ee 7363, 7364 
Neuse river in certain counties, provisions as to=2---_---_------_.--_----_.— 7366 
OV.ELSCCLSH ae POLE GION) Cpe U0 Clee UL Gy aes rn eer es 7363, 7364 
NEDAITIN GMD CAK Spe eee eee ee ene et ee i re ee ee es ee 7372 
CHisyaPONslanidsotanOuerstOeMmake TCDA se. aaa eee ee 7373 
streams forming boundary lines between counties___-_.-----__-_____- 7367, 7368 
MHOSpPHatembedSmines Leek Sea. ee ee eee ee ee ee 7597-7604 
DUDMGR ANGIN 25 eee ents eee ee ee ee ee ees 7375 
ROADS AND HIGHWAYS. 
bond issues by county commissioners for roads and bridges____--------_-- 3767-3772 
county commissioners superseded; bonds issued, how_-------------------_- 3778 
NO ASAT OR DS] Ov ae 1) 2 Lees eee ee cece ee ee ee ae ee 3768 
provisions as to redemption; conditions expressed on bond_-----------_-_-- 3t71 
TECOLASPOLBD ONC Seer eee een ee ee ee Ree ee ee 3770 
SHCCIAEta SarORDEOVAd CELOTE DONC SHANG sINLCLCS Gerace see eee een 3769 
INVES EM CHGROMEXCESSP ULI CLS peel OL Gel Xmen eee ae earn eens meee erent 3771 
statutes uncer. willch ponds Na yalssuere sass es cee ee cee ee ee ee 8779 
LeLMSTAn asad enonninadOusmOle OD Saas amare ane eee ee eee 3768 
bond issues by county commissioners for state-line bridges___.___-_-_-_-_____ 3773-3778 
county commissioners superseded; bonds issued, how_-------------------- 3778 
Cenominationseanowsale DelOWs Dara —=s——seaa= senna anne ee oe eee 3775 
TECOLOSHOLMDONUS= een eee Se eee eon See a ee eee eee 3776 
TaxelO. provider Ola bonds sand enteles (eaewe nana saa ee eee eee 3776 
CX CESSHLUN GSE TOM La kere eee eee ee Ses Mee ees 3777 
DOYS’ 4TOa 0...) 2 CRO] ee ee ee ce eee eS Toe eee ere eee teen eet 4931-4935 
bridges. See hereunder Public Bridges. 
Graws, IDSC Lest Seer ee Ss ee eee ee eT eee ee ee ee 7374 
AEAWS HOWMELROLULIC SeetOrplLOvs CO CmOTMT OGL CC = eres esas ee eens nnn nee 3799 
draws, railroad and turnpike companies to provide_______-_____-__________ 3800 
LJ UY sb Oe a ee ee ee 4318 
CALLS CS ta DM SHEGeOL CISC Olt UT CCl sani O vy = eee eee eee ee eee 3835-3837 
eentral highway: 
Ta) OPRIVOPS AUG ORY LEO) ony CORAM KES CIE I ROMO ea ee 3840, 3844 
DOAT OM OPMELUSECGS? CLE AT CC a as ae sc a 2 3842 
GY AOI OOH AONTDS THON) GENTS OKONRNRONG. ee ei 3843 
ClOCERSECKELATY © aNd  CICASUI Cle nn ane eee eler ee 3846 
EXECCULLVEMCOMIMITLES su LOCA ler COMMIT COCR mene e eeenen eeee ene ee es 3842 
PeVOLiseand ea CCOUNMS 2. 2.5 eae ee ene ee ee re ee 3846 
Statusmand sexpenses™ OL strUuStCCS 2 === eee tae oe eee 3845 
COMDEV WO Clete OL COSTS) Oa ne ee Se 3841 
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central highway : SECTION 
established 2*terminizand sroute nee ee eee eee ee 3859 
Charl OGEe= Verne LTS COT ery 21 Vek y ae ee eee 3846 
CHULCchErogd Sep EuiGlOn ey PLO CCC UT Ce ae ee ee 383 
convict labor: 
OUP States hi chweave Sy SUC sc. = eae en ey eener ine 7 Pk. 2S 5 2 even re 3591 
CALE ANG MOUS CLT Ot 7) TS OTT CGS eee eee ae 3591 
DL OVISTONS GAS LOUIS LI Oe re ce aes ee ga ee eee ee eT SS Deen 
cobperative road work funds; received and dispersed by highway commission_- 3586 
counties : 
motor taxes unexpended may be used to defray proportionate cost of state 
TV EY Wy Vp gece cs we aS ee Sc 3594 
road funds may be used to defray county’s proportionate cost of state high- 
5 a jaa len EPR ANA GU FOLTAR Dy ONG eR ag hgetene pS Ng es ER 3593 
SCAG COLO ST Ol cso oe ee ee ee SC ee Nc ee ee 3601-3617 
COUNUCYPEELEC EEO SOM (LULES G1 OTN mC bese ees ee 3608 
COUNTY yg LOR ET A Wig OL cl LG er ae wee aN ee 3725-3749 
DLIG SES CONSTLUCE LOM. iO Le ce enter ea erecta ec are oe 3740 
CONVICES HOM ar OAS nas crest sca eee as a ee ee Se pe 3T4AT 
COUNTICS. SOX COP TCC o ET OL peg 2h Wao ce ea 3748 
county commissioners must adopt before effective _______________________- 3727 
county road authorities; present authorities may be retained______________ 3741 


county road commission : 
authority to enter into contract providing for construction of state high- 
BOVE, Vin tnd ssc Se Se ence ne ee a ee ee ee ee ee 3 
compensation. 22.-2--2-222-5 222k en ie eh er eee eee pe oe 3 
county road fund: 
appropriated to state highway commission to secure federal aid____ 3748 . 


EX PD CULO sp Fh OW cmc a a ere re 37438 
CYEACLON #21 eg I CTD OTS aa ca Ba ee eee ee 3726 
© OTT OTe) sv CTS mel TACT ae CU UL LOS ce ee ee 3739, 3740 
how .COMpoOSed sand Ol CCl CC Ax sek ee se ee ee 3733 
Succeedssto Power oL former Toad) AUlNOritles= === — = ees ee eee 3740 
Vacancies,» hows Llled 2.222 22 = oe sine eee ae et eae ee 738 
county road commissioner’s power as to cutting trees along road________-_-- 3746 
county road electorate: 
SD DOLD.LCCAL LO Wages ee oe ae er ect ae ee ee 3728, 3729 
COMPENSATION SS oe newer ae ee ee ee 3737 
COUNLY ELOAGCHMCOMMISSION Mel CCECE 1) yee meena ee eee eee 3733 
CrEAtlONn |, ANG. *MeEM DELS S55 as Se ae ae ae eae ae eae 3725 
CULE Ce eee eae ee a er eee a ee ee a ee ee ee ee 3736 
CLECTIONSTOMISUCCESSOLS = LOLS UmeL DIO OLIN TIN CTs eee ee rerae anne ee een 3734 
OLSATUZATLOM gains Oa GLU Lee 11 CT) CT tee eee eee ee 313 
Quarterly smeetings (2222 = se ee ee ee eee 3735 
TET OL RIM CMLD CLS oer ae ee eee pn ore ee ee re eee 3730 
ViAGAIL CLES iy LUT CCR Cy Wie ee aa ee ee ee re 37382 
eounty road funds: 
MINOR ENTS GION Woeie ae, 5 ee ae ee Se 3744 
EXPO CIUUT CF OL gece ee ee ee ee a ee ee ee 38748 
DIOVISLONS VAS C0 see ee eo ee a Le ee ee 38742 
effective on adoption by county commissioners__-—--_—2 07 3127 
federaleaid; “SECULC P0 We ae a ee ee ee eee 3743 
general highway law; sections applicable under county road law_____-__-_ 3745 
TEPCALINS CLAUSE ee ee ee a a ee ee eee ee eee 3749 
TROL GL OMA, AHDNIOISH, TONRONVINKONG HG Ksp OL ee 8742 
state highways; authority of county road commission to contract for con- 
SULDUCCION FOL yee cere em i cs er 38743 
township’ road equipments provisions as tOss=-——-— 2 == —— 3742 
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county road law of 1919: SECTION 
LOwnshiperoadsfunds provisions’ as [Ol 2-__- — Sawiee ies bees eee 3742 
trees on land adjoining road, road commissioner’s power as to cutting_-_--- 3746 

county..road. maintenance stax: 2 ee earl Acie oy) eee 3718-38724 
AULD OVIZC Oe ae eS ire rer ae een ee yes Pyyes ne OE ed en yee Se 38718 
county commissioners report bonds issued and roads built---__---______--_- 3723 
maintenance work provided for carried out by road authorities__._-___-__-__- Si22 
CaN AB AGS RU HGR 20 KG Meee nee pei ha ab tn apes ee es eee ee eee ee 3718 
proceeds. used_ for, maintenancesjonly-+ 22 saa = =) ae ee 3719 
reduction_in leviessprovidedatotese=-62 evan soars oe eee ee 3721 
roads maintained by state not included in provision as to county road main- 

ME TY RC CG Rea aac rea ee ere aN NR re rece ee epee ee I en 3724 
scale! of taxes to be levied. --- ce nee series ee Pe Ue ee ee 3720 
special tax for road maintenance authorized—- = ~.--_ ~-224-2 225 eeu e-- 3718 

county road officials: 
allowance for attendance on county road improvement meeting___-_-__----- 3583 
county commissioners: 
authority, 2S to roads and ferries=2 = alee Sea ee eee Pree a8 3750 
power to appoint and settle public ferries__._-____.-__----------_------- 38750 
power, to appoint .bridves___ ee ee ee Pe 3750 
regulate use of roads and bridges in certain counties____-------------- 38751 
county road commission : 
authority, transferred: to, when adopted 24. S22 ee ab Ss eee 3750 
power to appoint and settle public ferries___________.____-.--=--.=--=-- 3750 
power toranppoint bridses_——_* =" aa We Wie 6 a Sear eR eS 3750 
power. to, lay. out and discomlinvey roads. Besa eos nee 8750 
county road commissioners; annual itemized statement of receipts and dis- 

bursements, to_be_ posted... set beten{_ = 43 tiisano seh ae ye Peet 3759 
highway engineer’s services available to; expense, how borne___-----__-_- 3580 
local: county commissioners to regulate use of roads and bridges_--_------- 38751 
road district commissioners; annual itemized statement of receipts and dis- 

bursements posted ._-_ As 26 siete nek SR nes ca te nes ee eae Ser 3759 


road overseer : 


copy of appointment served on by constable____-__..--_-_=-2_2i--. ao ols 
duties: resignation : reanpointmentat Bs sites fie teenee tens 3753 
duty as to signs at forks and crossings; failure to perform___________-_ 3781 
duty, to. erect_and_ maintainsimile-poste2es 4 sepee set Rowen 3782 
fords, to establish high-water marks at; failure to so do______________ 3782 
may,allot. tasks to workers babwst +27 te thewa 3 ohn eal tend 8809 
neglecting duties, punished #225. 3-2 Arian eee aieieas 3760 
notice to hands.to: work: roads}, duties ;asstoi_Ssse2 4 Le ane 3808, 3810 
order appointing served within thirty. days_iszi.Jss 22.2 bess 2 -______ 3754 
penalties recovered by for default in working roads__-.--..-..--_____ 3810 
reports to board of supervisors collections and expenditures of money__ 3758 
reports to board of supervisors; delinquent hands reported_____-______ 3757 
township board of supervisors: 

August meeting) duties yates. &cqs 2:04 fee sep ees See aid Tandgcegeaaeo_____ 3753 
justices of the peace in township incorporated asui__...--_-_4______ 3750 
meeting) ;«special ,pmectings sy QUOTMMa«c4_ ae) abet eps ete 38752 
neglecting duties; penalty==2_~— 25 =- 2 2 2 epee eke etree 3756 
reports:to superioricourts disposition. p20, -veeeee ot bosch ee 38705 
road overseers: 

appointed, and; handsjallotted. :t0-2 st2s5eee—Secet one teeeeep—--- 3753 

failure to perform duty as to appointment of; penalty___-_____-__ 38754 

provisions as to,appointment ofa. ae sateen 3754 

township road commission : 

annual itemized statement of receipts and disbursements posted_______ 3759 
authority transferred)to,.when, adopted = 5 b.4i8 p22 sofeeh 2 =e 3750 
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county road officials— 


township road commission: SECTION 
power tor appointeand fsettletterries®acs — frre brie iapie Re si yes Sos 3750 
powerstocappoint bridges . 225i 22 2225 = Serena tele heer ssa 750 
powersto. lay. outzand-discontinue-sro0adss.o22 22 2o2 2 a ee ee 3750 
county roads located by highway engineer, when; regulations as to__._.--___-- 3581 
Federal Aid Road Act: 
assented -to += 4ebsseet Sts selet Lah see eee ese eet ie = Irigy 3585 
funds from dispersed by highway commission__-__--_---.--_-_____ LLL 3586 
highway commission given power to meet requirements of_-_-_----___-____ 3588 
highways constructed in accordance with regulations made pursuant to____ 3592 
ferries : 
county~ commissioners, -regulate--ferriagesss=e.sUULT2. ML o_Saenl es Bi poe__ 3821 
county-line ferries, general provisions for_____--.-_L_--_._--_---_____- 8826-3834 
ferry owner may. substitute -toll-bridgess-==- =" == =  e_ oss ae 3822 
owner of ferry to give bond; action on bond_+_--_____-___-_-_--__i_ _i_- 3823 
right of action)of person detained at ferry-o-_-__ 2 Se eee _ ae 3824 
unauthorized -ferry-;+penaltys<=2=«227201797- Des eb ROTO? Mie vio igs oo oe 3825 
ferry sites; county commissioners may establish_-_-._._.___--._-________-___- 3820 
general road improvement: 
adjoining county, building or improving road of--_--------_-__-_--------- 3675 
alignment’ of "roadss 2225 >. ees ee aren So see ns ROT vIn 3671 


assessment of damages and benefits in opening and straightening roads, etc. 3667 
bond issues : 


advertisement-and- sale-of -bonds2s=ss===222UEUL 2fl0un ol eee 3648 
no- fees -allowed - officers’ for° handling: {ous Ui: fe) ae soyee te 38650 
certain bonds issued for roads, validated____- rl aZne ary ROT SIGs — = 3695 
interest on bonds; special tax levied for-.--..-._--.-_---------.------ 3651 
special-‘elections "for regulated Se Ssue ee Seuss 2 Fores yey ose 3 
when*bonds' 1Ssiied B41 20 941! SIRS 4 OF By otoreernrT ioe oe ier Snot 3645 
claims for removal of timber or material by township road commission_-_-_-- 3713 
eonvict labor on township roads, provisions as to_.-----------------_----- 3704 
convicts on’ road; regulations’ as t0=22222 22 22 2 2 a as ee eS = 3678 
eounty ~ bend: -issues+2222 SHUM ares “9 iO ets oe k to ro 3634 
advertisement* and -sale--of: bond sie sous 2 POIs aU SPSEt 2 ee 3648 
no fees allowed officers for handling----_--_--L--1--i4-2----_---- 3650 
approved by state highway commission_.u_2-__- 2-221 -2- Lia --__e 3634 
bonds--issued; “whenllel Uli Saige sale we ier he buee oF eb4ot = oe 3645 
interest on bonds; special tax levied_-LL-L-2_+__-- fsni inte yan UU 3651 
petition. and -election_......+..--.-- SDOSZITUCL W290 Se LeeiTserr 3634 
powers as to vested in county road commission, when__--__-_--_----_- 3635 
proceeds apportioned among townships, when and how-.------------_- 3636 
purchasers not required to see to application of proceeds___-_-----_---- 3636 
special-elections“for regulated ics _simawrace2 to bisa el pitouas_ 3644 
to -také*overi township sissuesiiais alr seal ie rhe or Boge4 3641 
county-line roads: 
constructed by one county, when and how; maintenance___-__-_------- 3674 
maintained;-how2 DoJ GTOdtOonl Gidenvwyor Sf SRO Sy JO goptieine  __-_. 3673 


county road authorities. See hereunder County Road Commission. 
eounty road commission : 
appointed by county commissioners, when; other road authorities abol- 


TSC dee ee ee be ee oe cee ee ca or ae 38665 
apportions bond proceeds among townships, when and how____--_-___~_ 3636 
authority : 

adjoining counties, extension of work to__--_-_-_—~__--_-/__________ 3675 
connecting roads of adjoining countiesiis {fotos Det wos 3675 
Convicts Gh road!) as"to2igiovt 70 jacusitie Hestarsii Seung 3678 
drains and ditches upon land near road, as to ._____-______________ 8668 
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authority : SECTION 
entry onpland: fomimaterial =. . tatehenes an8 wartinete tte ey 2 3668 
SLOROROAY SASH tO Same Aes Sek oe 5h eg abd ees dated ath Bane 38677 
special road districts, to create; when and how__-__--____-______ 3683 
to locate and build roads and enter upon lands for such purposes__ 3667 
CECESENCATRTOACSNELO LCULAE sine See Sek in es 2 3669 
workin? municipalitiesssha yieree nt Gewm tere Shontoines bend _ 3676 
construed tovmean- road -authorities-22-_ 2 ee et 3695 
Corporate’ POW Crs see ee Oe Ee rest Won 3661 
county bond issues for road work; powers as to vested in road commis- 
sions when ~-32252-l2 9. eames _ wirio piaemiataie wile 3635 
county commissioners become such, when__------_.-_.---__.-___-_-_- 3658 
county road authorities; existing authorities may be continued____--__-_ 3665 
Created: “2222 see hese ae- = SEAS JO) OO RUN INOS_ 2 Sgacwime ie hey _ 3647 
duties--and + powers=422 2B es 1) Soe pitied _ 2 7 irl fet virion Tui 3661, 3662 
elections -for=regulatedus2suiter _ Taveiens tn faethe tier py 3644 
expenditures! by? regulated 229s3_Dn5_ 2eueet Tuned Aa suoliile_trisore__ 3663 
extension’ ofaFurisdichon 22201 te) Sdiev bor ocel pamnretving [aiesae _ 3660 
guard railings, duty to provide where necessary__-----.--_-----_---_- 3680 
membersi#-term2and-0ath...2..cuescn meen OI SICIST _ rot sintinels. 3658 
organization; compensation of members_-----------+-2-4--4+-_--__-___ 3663 
PCtELOnReAN Ga Cl CCU ON so sats sear eer oes are eae oe PO ee 3643 
road-engineer,: may? ‘employs Us. _ 2aluries — hi tess bat ys state _ 3666 
road equipment transferred to, when_------------_---------_- Sieria 3672 
road funds: 
monthlystatement.-of-posted..—..-....- 25022 ead _ sieges _ 3657 
toshave.the-use.of. -...... 2D0ul ls eine Nee _ Ae hran 767s Woe 3661 
road institutes, may attend; expenses___-___-_--_-_--_.--.---------- 3681 
road statistics, to furnish to state highway commission___-------_---- 3679 
vacancies, filled chow2i ile soy ovet ft ovect Brod_wigrns. 8664 
county road districts; general provisions for establishing, ete.-_------- 3682-3694 
county road engineer: 
compensation ;- books. and..accounts eval uned_ sel sabi bis Teme 3666 
duties when improvement of roads petitioned for_.__-_._--------------- 3685 
employed by county road. commission____--+_.-~21-_-_++2 ~~ ++ ----- 3666 
special road district, duty as to petition for_._..._.___-_---_------------ 3685 
county special road tax: 
elections. .regulated..__._iatzog_ sim sos? _srrammt ats siting oo oo 3644 
levied j-when._ elise 435. 4nytos _~entreseek murtremeiah 2% syitisetn __ 8 3646 
leyye Ofte Ss =e ee notes Se. enming * Se so ee 3652 
drains and ditches; entry on land to make, etc.; obstruction of____._______ 3668 
emergency fund or bonds provided. for. limits.<-ui-o.+ 225 _te.2-ase-___--- 3653 
gradenofinroads #2 ae Sa Se aera eS tL 3671 
guard .railingss whereimeécessarycsuue: = tessahet ie give en fea 3680 
material: 
claims: foriby.owner.....—..-- =~. 365k ad oF eid Ae resage 3670 
entry--onland,.for_-—_____.-.__. 3980 03 2s eeatheqsnain te wines 3668 
municipalities; work in by county road authorities__.-.._.-__.--u_+-___-- 3876 
opening roads; assessments of damages and benefits__.-_----__.---------- 3667 
“owner! odefined.;,-=-5.—-enaeenee no no ee SE hasierney tzrorresin 3695 
relocating roads; assessments of damages and benefits_..-.__------------- 3667 
Sond tdays,. regulations. as. COcee ase ent sea Sy treet 3677 
roadedistrict \bond\sissuess—.--- == 2522 a eieviarian Boos pide y — 3642 
advertisement.andsale.of bonds--8 seeten seyeeeres sl Bajiiasien 25 - 3648 
no fees allowed. officers for handling______--225+24-<Lensesu------ 3650 
bonds .issued,.,.whens-s2wsc, bees “reise Bec! snp codecs Suse siset------ 3645 
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road district bond issues: SECTION 
interest on bonds; special*tax levied: for=-s222222==25=2 S32 3651 
special. elections, forsregulated.=sL2 set TOF ERE RPI eo Seca eee 3644 
road-district=special#road taxcseus. So2es 52202 48 Bee ORO ce seces 8 3642 
elections=rectlatedita: Hear iting oe) pint he heheon baigwya oe 3644 
léviedsovwehent BIEL MT AAT Tee Aline Tes fe Stele eee 3646 
LEV.WRO bao e aa oe eee aa aee ans Se ee ee ee eee 3652 
road equipment transferred to county road commission, when__----------- 38672 
road fund: 
how: deposited and how drawn on] 232 42s ee 3655, 3656 
maintenance; Lunds+ howshandledteass. bare Hat eet 6 ead es ees Loe 3654 
monthiys statements of (by. depositories. 2—-22- ee ee 3657 
transfers_ of. moneys onjhand’ t0=e226 sesso! saya eee eee eee 3672 
road /institutess 924 2e8 Anse hee eg Hee i pat bee bee se Rew ete Looe 3681 
road «management; continuation, of existing ____—=-_________- #2 3665 
special county road tax; petition and election__~_-.----.-+--------+------ 3637 
tax limit; approval of, highway. commission4si2s42-228- 2455S 3637 
special elections for bond issues and special road taxes; provisions for__--_~_ 3644 


special maintenance tax may be levied; restrictions on use of funds from__ 3654 
special road tax: 


elections for . regulated s-<-sencnnnn 3st ae- hice eet. s seedeaeeee oS 3644 
levied, cwihlen/i2=3 202 Uo ened peace Say ee eee eee ee ee Pes Pits 3646 
LENO Le es re Se ee ne ee epee ely ey Pe eee ee 3652 
state or federal aid; counties may avail themselves of_------------------- 38649 
straightening old roads, ete.; assessments of damages and benefits___---__- 38667 
timbersclaims forsbyvownervofe. eae eee ee 3670 
township! bondissuess22222 (Sk 2) ibiza Fa. Gamera tpt apleltomeree. = oe ae 2 3638 
advertisementi_and sale! of) bonds... _—43_Be8_ set aye ee 3648 
no fees allowed. officerssforchandlingis --on. 2atatien? feces 28s 3650 
bonds: issued72iwhens 21 SS2de8! Atej2 52 eebest Ay leah bye ene eS 3645 
county bond issue to take over township issue_---.--_..-__-________- 3641 
interest on bonds; special tax levied__--_--_------ bettie. ened optizeray = 38651 
petition; election; approval of commission; bond lJimit+____-__--._+___ 3639 
specialvelections_ for regulated Sasaoss. tues snes ea iee een Se 3644 
township road bonds: 
authorizeds:-_bond slimit22_ooraieetriies bao eigen ort fevalepra 7 3696 
county commissioners sue and are sued in matters pertaining to.______ 3702 
deposit’ of proceeds, provisions as to-—_ 2 ees bees fetaaee wires 2 3714 
monthly. statements from. bank posted._.--s2udsese_ sue sebe__ 3716 
election to determine issuance; returns of election-_-.~L2__L1-_______ 3697 
TECordsioLselectionsikep tee ae ree ee ee eee a ees 3699 
funds from sale of kept separate; county treasurer’s bond for_-.--—___ 3701 
issue-and -sale..of. bonds3lauiuctie? febhiyawe shit 1 feet gaqaerarere: — 8697 
advertisement .olssa lessee ee ee teehee 5 35700 
payment of bonds and interest; county commissioners order__.--...2_- 3703 
procéeedstof-bondstused,) howe See. Ss 2 eee a sieiges 3704 
recordl.of. bonds..to..be. Keptiecwesoes ee nin 5 8699 
record. ofipreceedingsias.totkept2co eee. See ee eee 2 3699 
redemption, provisions tas ito. Deer cities vd _ai eau seeitel en intererer _ 3700 
six per cent bonds substituted for five per cent bonds; provision as to__ 3696 
statements-.required-in- bondsaccunccecnnnmeeecee Ue aifaly Vrapegm 7 3700 
tax: for-interest tand¢sinking sfundit _ te sie eee _2 eh hoe oeitasales — 3698 
investment:-of excess-fund-from.-taxv_28_ Suoliniiee? “evsh feod* _ 3700 
township road commission : 
appointed-.by- governor, -when_.. = ist tet alse. Dein Soamrentiver he ou - 3709 
corporate- powergs. SLs Ah adele pawolle 290% or. = 8 3706 
drains and ditches on Jand near road, power as toL_-__-o2-_- sue __- St1Z 
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township road commission: SECTION 
CULELOS'@ 8:71 Cay DOW CLS segs eee re ee ee eee ae ene ees 3707 
ENtrye On slande tore me Ceri a ee meee sete eee ere ee ee, Bee en ee aif (lH 
locating and building highways; entry on lands; damages; excess of 
ID QTRO LET Sem ULL GS a oars es eee a ON ee A te ne 3711 
MApehial mands eQuIpMeNt. LO DUTCH ASC CG een nn enone ee ee 3706 
organization ; compensation of members; regulations as to expenditures_ 3708 
township road fund, right of commission to use______--_--____----_-_-- 3706 
LCT CLOG cee ra a ae ee eee eer ean 3709 
township road commission and bond issue act, construction of__._._-_-_------ BAly 
township road commissioners : 
appointed by county commissioners in certain casegs_________-_-__----- 3659 
DOWCCSE ATC se COLI Meee cet seen timer ek ie ee: IPED eet te Petar iene 3659 
APPOINTMEN Hee e MD CLS cast elles eee eee ee eee ayes ge Ree eas Oe ete ees 3705 
township road engineer : 
ASSISbANCE ILOMESHALEmITS Wiel Valin) CO Tae eo eee nee ees em See 8710 
CULLES SE COMPCISE 110 Mesum OO Ksare TCT gel CC OTE TES es weeenae a ene ee ence eo EE 8710 
township road fund: 
county commissioners’ power over expenditures from_________________ 37038 
county commissioners sue and are sued in matters pertaining to___-_-_ 3702 
CEPOSICSHOluaT COTTA C0 ce eete sens eee eee ace eg ee ee Se 3715 
monthly, statements from) bank posted=— 22-4. oo ee 3716 
township special road tax: 
GLECHION Selo UL CC ee eee aa ee ne ee ce a Re eae eR 3644 
leviedie Wen 2 ee pen ee tare ere nie pone wn peg eee Pen 3646 
levy. Of 222-23 enn) oh eS Sas Pee oe ee eet ee eee 3652 
(ine INMTRS ApoE) Wie ROTATION 3640 
AAR Heh OH PTO NE 8 2 a ie PN A St int be fae Soa 2 SL ld tae 3671 
SeOlOCMCAlBDOALGCsS MOLL LOS = sete as Rete a et eee ee ee eee eg ee 6123 
highway engineer: 
services available to county road officials; expense, how borne___-_-_______ 3580 
improvement of roads: 
petitions for byalandowners ad joing. ad=222 ete Anke hee 8-7 3684 
Procedures UpOnepelillON == 252 - sess = en eee eee, ye Lae 38685 
jury laying off and assessing damages; oath ;, form.=.----..-_.—_.==-.=________ 3199 
material : 
appropriation of earth and timber__-_-----.---_--- We estes BR Bae. SSS 3817 
compensation stot. 2s) - Sao 2 2 eS ee es ot ee Bee 3818 
public bridges: 
appointed, whow, seteecs 2s Sseec 22) ene Sen 8 Re eee ant Bate 3750 
bond issues for by county commissioners..2+---<-=--+-2-=--L=--2----- 3767-3772 
county, liable: on commissioners) contractssiore seo ae eee eee 38802 
county-line bridges: 
bond issues for by county commissioners___._-_.-__-_.._--__-____ 3767-3772 
erectionvand »maintenancess= 2222s Se BR eee ee 3768 
bond issues for by county commissioners___________-2=-)-2.22___ 3768 
erectiony and «maintenance. 4 2h tks ae ee ee eee ene ee 3767 
expensezofsbridgesborne, Dy, GOUT ye ee ee eee ee 8803 
injuries to; Solicitor; prosecutess2=. =) See eee ee hee 3801 
regulations for: 
bridges sacross; drains, or: ditchessa ares tees eae ee eae oo Raa 3795 
draws; counties to provide where necessary_._------.-_-------------- 3798 
fast driving over, misdemeanor; notice kept posted______-----_------- 3805 
fastening vessels to bridges misdemeanor__—_-_--.-__-------.--+----- 3804 
mill owner’s duty as to bridges across mill streams, ete.___-_------ 3795, 3796 
railroad companies to maintain bridges which they make necessary_--_- 3797 
turnpike companies to maintain bridges which they make necessary_--~ 3797 
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public bridges: SECTION 
SECCIN TIT OO wa cs a ee ree ee 4241 
state-line bridges: 
bond issnesstor by. .counvy, Commissioners ===. =a =e 3768 
COSC eIIMILA LION 2 Olli. sane et et es ee ee eee oe eee ene 3774 
Geemed- Necessary,” WHEN ysace cee ee eee ee ee ee ee eee 3774 
erection: and MaintenanCes sn a= a ae ee eee ee eee eee 37738 
COW ISIN D gM Obs Cr My ULL Che C1012 OCS TV oa ee ee 38038 
width through swamps and over small streams________-____________-.-___- 38779 
DUDIICELELrIes ea POMIEC Ud aNd eset tLe Cla 110 yy eee eee ee 3750 
public roads: 
bond issues for by county commissioners__.__-__-__-__-____--__-__-_- 3767-38772 
building unguarded barbed-wire fence along: local_____________-_________- 4422 
CONnStruction’ and), MAIMCENA NCOs se ae ee a ee ee 3767 
bong. issues for Dy County COMMISSION GLS Saas ee 3768 
county, commissioners, establish Or ;GiSCOMti UC. ee 3761 
county commissioners’ power to lay out and discontinue_____________---_-- 3750 
county road commission’s power to lay out and discontinue________________ 3750 
establishment or discontinuance: 
appeal from county commissioners; bond; trial de noyo__-__-------_-- 3764 
procedure before county commissioners__—_--__-____-__-=+-__-____ 3761-3763 
guide-posts at forks or crossings; injury to, misdemeanor___-_----_-_----_- 3784 
laidzoutrand discontinued OW ae ee ee nn ene eee 3750 
laid out or appointed by general assembly or order of court -__-_-_----__---- 3750 
obstructions~.0n- ~2=s==s=2=52s-sessn=eee2n2=255 5S ee. eS 2619 
placing glass or other sharp substances on_----------_-__--__-__----_---- 2619 
placing poisonous shrubs and vegetables in-_._-____--_--_--------_-------- 4496 
regulations for: 
crossings; -guide-posts-at=<=2="2" eee =a ke weet ee nee eee es ee eee 3780 
ditches and drains across roads; duty of person making or enlarging__- 3795 
drains, obstructing, 2 = = ne ee 8791 
footways at streams; ten years maintenance establishes right__________ 38785 
fords across dividing lines_--______-" "2-2 =e ee eee 3788 | 
fords,-high-water-marks-established, at_2 222 2 Mike a 362 es 3782 . 
forks,,-guide-posts -at-<-=<ssss=s=2=225SUUTR 7902 RONs _OrT a neoOmes. = See 3780 
gates across road allowed on petition___-______-_-__--__- i 22 -_ aL 3786 
gates: across road, leaying open: penalty 2---—-—- oo a eee 38787 
guide-posts. at-forks4and.-crossingso@ses- ON Sot pa hei ses 3780 
road-overseer’s-duty-. as-tOs2s=2=s2=2ssss_20t 2OD aes es 3781 
hauling logs over;, damage; penalty—---=---_- eee ee eee 3793 
local: settlement of damages in certain counties___________________ 8794 
mile-posts, injury. -to,- misdemeanorLa ves Vaies 270 Tos Boe tog 3784 
mile-posts-to- be--maintained 2 202 rh Heer ey ee Sr eS Oe 3783 
obstructing, roads and highways_--------s- ose] nee eee 3789-8791 
traction engines and road steamers on roads____-------__--___---_-_-- 3792 
width-of-roads;--@t@s sas2=s2s2s222525502 RET BUT BE HOES IG = SLE 38779 
relocating : : 
by county commissioners upon petition; tender of new road; accepting 
OL rejecting ~s=<-2=<25=ssssSs5 22 SOY Ser SIMO Sani 10-9anedze aos 3765 
by landowner on his own land; provisions as to__-__-_-______________ 3766 
township road commission’s power to lay out and discontinue______________ 3750 
road commissioners; receipts and disbursements; publication of_______________ 2687 
road district officials; allowance for attendance on county road improvement 
Meeting -ras2see ss POO LUI A SOE 2 SO Ope WTO TO iva ee ee 3583 
road district road commissioners; bonds; selling without giving proper notice___ 4392 
road districts: 
assessments; enforeementof 2k, SIE Re OF SO eos Bate ae 3686 
poundartes} how fixed Ae Ae EL TESTES BLED ESS SIGE PT TIE RS 3686 
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road districts: SECTION 
county road commission’s power as to establishing____________________ 3683-3685 
creation; petition: election. -...222_.. tian es _ manoging wtp 8682 
special road districts: 
assessments for apportioned, levied and collected____._----___-_------ 38683 
assessments.on property. limited by~petitionue sles 2___-_____-___-.- 38685 
Petition Bess 2 std5s>_poyfandicen, olietid ombeirsddtren ost teehee 22 se sek 8684 
procedure, upon spetitionbes.. tart -welive .wobwia_ breser. 2. - se 8685 
provisionsifors=t 23232_ dite _stepeeia hen cotati valtiog iver So 3683 
state aids forse on re = EN aire bg en yret ow Peseeieye = Oe Se 3618 
road hands: 
age-limits for road..duty 222. 2 See Ta ar eae hein Perey oS 3806 
exemptionsitirom dutystei work ron dss a aaa ee ee ee eee 3807 
general provisions .as..toso 2 __—_ _ et a Baers Sai, nye oS 3806-8811 
may. DayeOr.send..substitute sects Se eee Tn Svea Soler s oe 8808 
NOlvICE. COawW.OLk.On_LOads.s NOWeseLvied. o- oe. so eae oe ee ee 3810 
overseers Summon; notice; substitutions allowed__-_-___-__-_-_-_--------- 8808 
penalty for failure to attend and work when summoned__-_--__-.-_------- 8811 
regulations.as.to: working _______-= .__ — HET AY eee Letra yes PS Sse 3808 
taskspallOlved ZOnereques t tess tes ee er as ee aera ae, MO eee eR ee ee 3809 
road improvement with federal codperation: 
adoption in certain counties of law as to; special election necessary-_------- 3633 
construction of law as to and powers granted__-_-___--~_----------------- 3632 
county, bonds. for___ Bewiaeer ry rns tn resienueth shane. ln sine soos SS 3619 
anticipation. of. .bonds.-__ Stiles to_ narieoneth_ onset beans ee 3627 
Tormals requirements sssnca seed = — oe oe ans own SOE eer en 3622 
highway commission certifies county’s share of cost of road improve- 
ment... < -Se wel inerwtrl. Blonianas » tad lobe Bye erase 3625 
proceeds of other county road bonds made available__-__------------- 3629 
salegofr bondsaxHsaeet. aver seins Sihsiie. ornare ete paneugetl ss so 3623 
proceeds, of salea separate fund -—___ = = eee oe 3624 
special tax fo.pay.. bonds_and Jinterest=2_ = _ = saa Te ene == 3620 
toomatureyseriallyowithin;thirtyoyecars=2. 34 ee ts ee ea aes = 3621 
county road authorities may contract with highway commission as to_----- 3630 
county s) share. oficost > howas.ascertained == =a— aaa te tee er eee 3625 


funds available to meet federal codperation : 
county funds which may lawfully be used for constructing or improving 


DUDIUGSTOR CS prs ae ee ee eee ee eee SO ee 3629 
proceeds of county bonds issued to meet federal codperation_____-___-- 3619 
proceeds of county road bonds other than those issued for the purpose_- 3629 
proceeds of township or road district road bonds; provisions as to_-__- 36381 
powers: granted ssconstructions ofemevorssrt Fore of 28 ele Set - 3632 
“road” includes bridges and culverts; federal government to bear part of 
OXDCUSC) CLC) pa ae ee Seri ea 3626 
special county tax for maintaining federal aided roads________-_1-_______ 3628 
special election necessary in certain counties to adopt provisions of law as to_ 3633 
road overseers; duty to summon hands; notice to hands_____-______-___________ 3808 
rural post roads; power of highway commission to enter into contracts with 
federal authorities as to.- 2 == 23-2. see A A aera siltry 7S 3586 
state aid: 
to. counties. _ “es@isadius haces sions ge es hater? poltetyivte han 3601-3617 
countymelectionjoh -<questiontof: 3 2asse naa ae aire rye errr ees Sh eee 8608 
LOELownship and road districts=— =e aes a eee eee eeeey oe 3618 
state fund for county road loans: 
available to townships and road districts; conditions_____.__.________-______ 8618 
1OHNS? FOXCOUDTLCS See £ aa 2eot te a= =r eee ee eee eee 3601 
additional doans) within Jimits,howsesceuredss2- Ea ae eee aie 8614 
adjustment of aggregate of loans to amount of semi-annual fund______ 3612 
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loans to counties: SECTION 
countywelection. on. question=—-_-2-=— === Sees See eee == 3608 
county gives bond to state for amount voted___---_-------------- 3609 
dischargesofiicbond: wal _hewnticouns. ss Sisaeresseas Sees 3609 
formal requirementsvot hon!) sean Se Slakereegesn ose 3609 
election authorizing bonds authorizes “county road loan tax’’_----- 3616 
second election when first unfavorable-__-.--_-----------_-------- 3615 
county files estimates and accounts with state treasurer____.-__------- 3611 
county sindebtednessilimitstloansessosseseesess senna] alee eee eee 3617 
county “road loan tax’’ levied to meet--—--2=="--- 2 = eee 3616 
interest on; Jdispositionvoflinterest2_—___ _ Sage. see Se eee eee 3602 
interest on is a special state tax; penalties for delinquency_------- 3610 
interest..ons) requirements <as_.to..-.-_-_ =. seb £S santos Tasenoe le 3613 
limit. of aggregate of loans to counties -situilese2_ tuew su. ecg see 3613 
repaid; how levee SS ess. Lo eoywess geet - shear an Sino ot acho. _-2 3616 
time when loans made; interest computed from what date_----------- 3613 
state bonds for: 
exemptionafromttaxation=s...._—.__—_ _ erenee 28 on Beene 3607 
firstiissue;(2en © ee ee ee 2 eres aetna eae 3600 
formal requirements as to bonds and coupons___-_-------------------- 3606 
paymentiand! retirementrofAbondsaet 2. See er Bis aE eine bs =e 3605 
insufficient funds to retire; liability of county__---.---.---------- 3609 
sale of bonds; disposition of premium received__.-___-_-----_--------- 3606 
seconds issues. disposition ofasurplus- 22 2a tee ieee ee 3603 
successivenissues. Lae ie eis eas ene Shey. 3604 
state highway commission : 
accounts and records kept; open to inspection, ete._.___.__________----__--. 3588 
accounts; ete., cauditedzie tent. shand beor wtounon sadis So pierre See 3589 
allowance to members attending county road improvement meeting_-_----- 3583 
appropriationiesets wet _. et ahesengs 9 nite te Shae ee 3587 
bondsxofzmembers22e'22 232i) Jae er ae Depem Oe PR ewera ee 3576 
certifies county’s share of cost of road improvement for which bonds issued 

to’ meetoifederalcoéperationule. te attess went sollisniins hao sao 3625 
clerkstand.wassistants eis... Pel ataaoes send Seen Wo erie a es 3578 
compensation sof “memberslehahasatnter toss ha? team 93 Stieies es Sa 3574 
codéperates with counties in obtaining material and labor, ete., for state high- 

WAYS PLOjects ALS we Serie te ee Ee ES ES Ee 3592 
coéperation with federal government and other states where possible___-_- 3584 
coéperative road work funds received and disbursed___--.--___________-_- 3586 
county commissioners report road bonds issued and roads built to___-_____- 3723 
county meeting as to road improvement, authority to call__.____-__________- 3583 
county road maintenance tax, authority as to reduction in levies of______-_- 3721 
establish digits sees a here Ey cee er a ers Se ee ee 38573 
Federal Aid Road Act: 

fundsafiromyadisburseds bys commission a2 1. Vrs eenest ale eee oe 3586 

powers given commission to meet requirements of__.____-_____--____-_- 3586 
how xconstituted ».2e4%e ots ae aeerer engrish tee sab Bes “ne ee SE 8574 
offices sands supplies... Le se ee esha 38577 
reportsitodzencraluaassembl y= tase" = see Ane ee a ee eee 3589 
road statistics furnished to by county road authorities__._____________-____ 8679 
rural communities, establishment of conveniences in. See Rural 

Communities. 
rural post roads; power to enter into contracts with federal authorities as to 3586 
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Oewhkeah koa ewe ey MeKy SMCANE GoM IKeY qwtey lonhinclite aes es Se Se ee oes 3947 
Order, ex CCUG ONMO le e== sans ae ee ee ee oe ee ee ee) tees 893 
penalties: 

HTML UL Core GULL ae a ge ee ce ee ES EN ee See ee 3936 
nonexecution and return of writ of venire facias__.-___-___.-____________._ 2340 
Dolecixe ust. TAlimMen tO LUIS He GOLe Elka ser Cc ULL T Ctl exe mexe a meraen =: meee erate ae enn 4197 
DONetax Cece! Ga WALOMLOLGINS HOt aL SeL ye CeabIilo cm Pye De) It bs yeees a nenere seen anaes e 4198 
prisoners : 
MLOWANSSESCAT OTOL ce DP ULO CM O fap LOL seer me ae ee ee eee ee ee 43938 
COMMMINT Se COMIN LOD Clara peal Cl CL baa eae ener eae ee ee eee eee 4408 
process : 
executestand makessreturness== er == = sen ee cea ae Oe erent ce sees ae ne 393 
ability in* respect-vO*executioneeeee. 22 ss ae eae Se Oe eee 3938 
may-return-by-mail==-==<=<-22s==--= a= = asses se= = OE SO BO 39388 
NOUCER wel ca Mer Cede LOled aL ULC ee ee Sere ee eae ee ee ee 3937 
y OLEAeMEM Mime PO wh EW STS RCE Bo Wier ae Spe ee ir ho le pa a So chi ot pe olor as 3936 — 
Penalty =foren Ce lec izen a= eae wer ee ee ae eae Meets a eee nren a, ean Pena we Y 3936 
falline-toereturn-oL makins=falserreturns Ofa===—e—— ae ae oe ee en 4396 
TAISESTETUTNS PCN Gi CY os re oe a rea a er a narra. Seesaw 3936 
TECEL DES LOT eer ee ns ere aces rere ee eee nee, Na eee GEER ER POET JONPSz LE 8935 
unexecuted process, liability of outgoing sheriff for___-_-_--_-_----_----_-____ 3939 
removal for misdemeanor +in--ofice=========- SOM Aone 10) Seer a pees 3928 
TSTINO yet leet OTTO LLL CO seers ace ae a cae ee ens ee ee 3208 
Tresignation*~ =2-2-= == 22 == ~~ AOR BARE PEANY 20) SAE. UEVE SPRL SRES YS EEE 3927 
school*taxes liability for==<==-====00 aah Os 2 BS Se er ee eos 20 2k 5500 
summons, execution of__---------------------------------- PIZR ET PO ITI 3938 
taxes. See Tazxation. 
CONECEIOM POL eIMISADP Wyo = CepNee TUL See ne eee ee er 4276 
delinquent taxpayers, publishes list of; failure to so do__--_-----_-----_-- 3942 
One DOLCADLEL Waters. CU Less 194 lO me ee ee ee en See iaie aS Asya = 7059 
LEEDS a COKOP KEN OK PYO STARE OL AyaKeay COMIN TARE DU Rey eee aa Re 3941 
Laxalistcetalin aco SuLrenderetor INSPeCllON ne UG i smect ae eee Bt eee oe 4357 
vacancy in office; filled how; duties performed by coroner__------------------- 3929 


SIDETRACKS. See Corporation Commission, Railroads. 

SIGNPOSTS. See Roads and Highways. 

SLANDER. See Libel and Slander, Limitations. 

SLATER INDUSTRIAL AND NORMAL SCHOOL. See Negro Normal Schools. 
SLAVES. See Conveyances, Marriage. 

SLEEPING CAR COMPANIES. See Corporation Commission, Taxation. 
SOLDIER SETTLEMENT BOARD. 


cooperation withifederalr agencies aes a nt eens eee | eee nana ee SNe MREERrSnEEERU A TE) 7509 

powers under contract-with federal government=2-=- 2222222 22 7511 

power to contract with federal government and with other states___-_______ 7510 
reclamationsofelandsand*salerorasaimens === = = ae ree ee eee a es 7509 

SEAS LUTTE SCC er xO Vie ee ee ee ee ee eee 7513 

REEL a a ant ag aa pee gta pa app cat) ap apie gee repeae pepinn  S 7508 

PORE ACOs en onan enn een hen en eee nee Met aes a 7508 
ObjectRoiearti clock SHAS a ens St Sa Se ee ee ae ese oe 8 Si a oe ee eae 7507. 
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SOLDIER SETTLEMENT BOARD—Continued. SECTION 
proceeds ~of+-operationG..<=.ce.cecce se - ete UINULL IESE od _ 2b ee 7512 
Peports+tors0VeMN Ola a re ee ee oe eee ee 7515 
rules and regulations to carry act into effect, may make__-__--________________~ 7516 
taxes; state lands and lands acquired subject to, when -_=_-=---------_--_-__2 7514 


SOLDIERS’ HOME. 


la dyeManagsersa Provisions AS sLOS ses. aaa eee a eee ee ee ee 5129 
TOCE CLOT: OL UO IVC cee os sa ae a eee en eR, 2S ae 5130 
Ob] ECESTO LTO MGs te nee PRINS Bf FO TEES ne res ot Rt ee eee 5127 
DENSTONS PT Oral ACCS Se ee ee ee ee 5132 
TeEcordof INMAteS to De: Ket ss sa a ee a ae a a 5131 
soldiers’ home association : 

CONLEMELATE MUSEUNTS MA VReSta DLS © eye ase ae eee age en 5131 

GiRECCLOLS ANCsOMmiGELs a OWLS Oly Cl CLO Tes ae eee eee 5128 

IMCOTPOLATCHE 9190 WHEL Sige = eee a ase a a es ee pe eee ee 5127 
superintendent may be allowed free transportation over railroads___-_--_----_~_ 5128 
UNITOT IMS At OR MUL IND GCs OR Rg ne eo a) ee See ee eee 51382 


SOLICITORS. See Civil Procedure, Courts, Oriminal Procedure. 


civil term not attended by unless interested in civil docket-___._.____-..-__-_-__- 1445 
commissioned. Dy yPOVCRNOr = c= = 8 ie sae et ek ee ey ee eT eee 6015 
COMPOSE CLOT eae es A eet See We PR re RO a ae ee 3890, 3891 
CONTETOAD Ge BY OCECE LIS Sie ae CU) Lye LT eee a 978-980 
criminal cases in federal courts, to prosecute, when 2+--__-_-_.-_-.-.----- 7696-7697 
Cischarzvedepy Jud Se" fOr IN tOX1Ca tlO Ms ee ee ee ee eee ee ee eee 1485 
duties: 
accused, to. furnish with Dud sof part) Cul ais wl) Clee ee een 4613 
bills (of cost im criminal casess toy pass: Oles 2 = == ee ae eee 1232 
charitable trusts, to prosecute action to compel performance of__--___- 4034, 4035 
clerks ofeSupeLiOn COULL. LO exe MING 10 OOK si Ol meee mee ene meen eae eer 934 
depositions, to attend takin oof se sae rene epee ee ee ee ee ee 1822 
disbarment proceedings, conducts. See Attorneys at Lav. 
ESCAPE. LO” PLOSCCU LE OL GOL all Owain om mene eae tea go ee eg 4394 
CStSteSs OL OTPU ANS: AS) CO. sete see ss Ok Be ee ed ec RO ees) | 
federal courts, to prosecute cases’ removed fo, 5°—_2°= > 2a ee 7696 . 
(exp day ayes aYS{2H cro) aga ne 2 oe secret at ea ae as ga eee a = ee Peps Se he 7697 
INNELICATICE CBX CO sSUee LOTS Wily CT ee eee re ac pe ee 7781 
lynching, to furnish grand’ jury‘ with information as to_2i 2 222 _-2 ls ie 4600: 
VOSt-MOrleme Cx Ant MAL] ONS we COOL CTs miwil) CT ese mea ren eee ee 4518 
prosecute action for: ’ 
injury, tO” Dridges. te ee. ae ee ee ee a er ene ge See eee ee 38801 
Onicenea LLOWINS = DriISONGL LOs SCA Cr eee career eee 4394 
penalty. against road overseers, ‘when__U_iii- LL ~~~ eee 3754 
penalty for violating corporation commission rules__-__________________ ig lab 
releasing prmsonerson InSuiicient, DOUG se eee 4595 
pure foods and drugs, to prosecute violations of law as to_-----_--_-=__.... 4757 
taxes, to move for judgment against commissioners for__._________________ 3933 
witnesses, to discharge as cases disposed of__2ib_iCul Lice fcL Ls 1286 
witnesses, to file names of entitled to prove attendance, ete..____-___-__---- 1286 
elections TELM. + -CULICS oe sine ene ges (Be ae eA ee, eRe Sc ee 14381 : 
RECS go” ee ee gi noe ne eee eee ene 1266, 3563, 3890, 8891, 4030, 7697, 7781 i 
habeas corpus proceeding, entitled to notice ims. _— + at at, DO 
BAUR T YAO ON go a a O_O OR a 1429 
CEE PN PF I i SS 3191, 3194, 3199, 3274 
VACANCY... aoa Se OEE SS Se eee amet vy Le Epa © ly Sea ee ge 5920 
SOUTH DAKOTA BONDS. See State Debt. 
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SPHCIAL PROCEEDINGS. See Civil Procedure. 
administration accounting compelled by. See Administration. 
administrator’s final settlement. See Administration. 
adoption of minor children. See Adoption of Minors. 
bastards, legitimating. See Bastardy. 
boundaries established by. See Boundaries. 
burnt and lost records perpetuated by. See Burnt and Lost Records. 


civil procedure, chapter on, applicable when. See Civil Procedure. SECTION 
condemnation for mill by owner of one bank of stream____________-_______2585-2542 
condemnation for races, waterways, etc., by owner of mill or mill site_____- 2544-2554 


condemnation proceedings. See Hminent Domain. 

costs. See Costs. 

devisee, heir, etc., may bring for contribution. See Administration. 

distributee, ete., absent seven years. See Administration. 

docket. See Clerk Superior Court. 

dower. See Widows. 

estates; establishment when records destroyed__________-___-_-_____-_—_____ 367, 368 
guardian for incompetent person. See Guardian. 

homestead. See Civil Procedure. 

LN SOhVenURG CD COMET OUR CISCHATS Gig tare ee eer ee ee ce ae ee re 1631-1646 
legacies recovered by. See Administration. 

mills established by. See Mills. 


mineseetorobtaim water drainagesrigh tse eas a= eee ee sees eee eres eee 6920-6924 
NAMeCsROLEDCLSONS me lLOsCUAN CC ee ates as ieee oe ee ae ee ee Se ee 2971-2975 
PO LUULLOl eee eae en te ee ee ee ee ee Ne ee ee eee 8213-3257 

COMMISSTONEES Oa CH wt OTN oe eee es ae we re a ee ee eee 3199 
processioning of land. See Boundaries. 
sale: 

Ofaancompetents person’ seesta tel! sau es ae See es ee 2291-2294 

of lands of decedent. See Administration. 

OLSWATGISMeStAte mb yee oul a rde rae oe ere eee Se aE ae ee 2180 
SULEL YL CANS Cre OLE OSS teed ame EN oS epitnn Be haey ere Aare teh) eared Pee fe EE) eT 41, 2166 
Surveyswandeplots=.correctionsol CrrorsplN=s ee ose oe eee bee ee eee T7587 
to determine ownership of surplus after sale under foreclosure proceedings_-_-_-~- 2593 
trustees : 

to appoint successor to incompetent trustee__-—_--_-----1-_2_L__-i-_ Lie 2583 

to appoint trustee of power of sale upon renunciation of rights by personal 

LODLCSCN LA bly Cue eee en ee ee a ee NEN NCE EON 2580 
Widows years) allowanC@ses. = sen ta se Se es ee erie Somat: 4121-4127 
wills: 


probate of. See Wills. 
proving contents when lost. See Burnt and Lost Records. 


SPIRITUOUS LIQUORS. See Prohibition. 

WEA MPING. ORAGOLDGANDESIOVEDREAR TICLES. 2-55 SEO 4012-4016 
STANDARD-KEHEPER. See Weights and Measures. 

STATH ARCHITECT. 


SS IIEEN OST ELSTE Wm U6 apa in NR i i jo in eg a 7 els Tal See, aia 7493 
a nn ee es ee ey Wily See ee iy es a 7492 
NOU CaUILCO, LOL BAVC ICCUSG=2— nent oe gee SY de toee ee ee 7493 


STATE ARSENAL. See Militia, Public Buildings and Grounds. 
STATH AUDITOR. See State Officers. 


accountsstos bes examined eit haere Nene SE ASAT OT Ie eae 7677, 7692 
dutiesiofjexaminersssi sens Seenceesenn Soc set) OVNI SO ER BION 7693 
budget commission, furnishes certain estimates and statements to_________ 7476, T477 
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STATH AUDITOR—Continued. SECTION 
compensation... ibe ae eb Oe 270d Beatie SUE ee Eee eer aaa 3867 
duties. -o2252 22 ak RO ee BAe TL EERIE Ce De a 7675 
general assembly and judiciary, estimates needs of for budget commission_----- 7476 
insurance commissioner, may examine accounts of__-_.---_-_---_------------ 6317 
office. and..office -hourss—-==0=__ 3 ee ek vd Sees a 7674 
reports: 

provisions as to printing; number for use of office-_____.___________---_---- 7303 

to, state tax commissionsasss 32 Shea ae Se Bearer eee ees eee ey Seen vier 7942 (3) 
sheriff’s settlement of taxes: 

credits sheriff with, overcharge, whens =t2 52> Ase - See eee ers 7939 
state tax commission, duty as to assessments made by--_______-_______-=_____- 7971 
taxation: 

assessments furnished by state tax commission, duty as to-____-__-_-_____-- 7971 
warrants: 

money paid into treasury by mistakel 22 = 250) = eee ee eee 7676 

pension. See Pensions. ‘ 

surplus proceeds of sale of property mortgaged to state-__-_____.__-_-_-_-- 7678 

STATH BOARD OF EDUCATION. See Hducation. 

STATH BOARD OF ELECTIONS. See Hlections, Primaries. 

STATE BOARD OF EMBALMERS. See Hmbaimers. 

STATE BOARD OF HHALTH. See Public Health. . 
appropriations : 

contingent fund in case of pestilence. ste set sam _- eae Se Sele eeoe 7157 
TOP DULEAUL OL PED LC STMT OO yam ae en ea 7156 
inflammation of eyes of newborn, for carrying out provisions as to___------ 7189 
bureau, of epidemiolosy: appropriations eesseens ss. eet Uae ears Bee at Wot 7156 
contingent fund in case of pestilence: —— Satni ar re eet p reenae ee T7157 
bureau of sanitary engineering and inspection; duties_..-.___________________ 7139 
bureau of vital statistics. See Vital Statistics. 
bureau for tuberculosis; operation, management, etc.__._--------_-------_- 7174-T176 
Compensation Bol amempers ee |= Sas ease eee ee ey ee ee ee 7052, 7053 


convicts and other prisoners, supervision of sanitary and hygienic care of__7713, 7714 
county quarantine officer. See County Quarantine Officers. 


creation and gmemberg 2 se oe ee ah a a aes ee 7048 
diphtheria antitoxin : 
furnished-tree sto single ents 22 = a ee eee ee 7165 
furnished) to, counties: price'and payment ===] - === eee ee 7166 
duties 2222222] 25 Sk AS Se Oe OS eo): aye 7050, 7052 
embalmers, elects and removes members of state board of_--__--_--__-_-- 6777, 6778 
executive committee: 
meetings po -ee eo oo = ea Sl OEE AE Nee ATE Ee 7055 
powers and , CULES 22222 2s eee ee ee Be ee eee ee 7053 
hydrophobia, to provide for treatment of; expenses, how met___-__-___--_- AOpen 
infectious diseases: 
adopt rules. forgmana semen Gaol 2s see oe ee ee eee 7154 
Countyequarantinexonicers LepOrenCcasecss LO a= == aaa een cere ee 7153 
institutions and municipal corporations submit water supply and sewerage plans 
tO tae hens S 5 Sen om Se See ee en ee te ee ee ee 7118 
laboratory of hygiene. See State Laboratory of Hygiene. 
TN COLLIE Serer ee ac a ea ee 7054, 7055 
members; terms; appointment: yacancies_-_- 2 ees) ies Oe ee Be 7048, 7049 
midwives required to register with; penalty for failure______-_-__________ 7187, 7188 
officers and executive committee__.____________________susnieays Sy soitnb 28 7053 
poyers: during ,epidemicsyon- fa+ speeches al aseee aotieios) sieetaunoo_tapha 7052 
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STATE BOARD OF HERALTH—Continued. SECTION 
DLIVICSMOOW ELS uaa Omerene se See 7132, 7134, 7135, 7140 
public hospitals; approves plans of, buildings for___-._ 22 j222es555 = eee (277 
reports: 

to. general sassembly2_aiseeewe - alta sans 24 SA vend! wens: oe yao 7050 

tOe Govern ODAe printings aan hee ertad sphere Wie Gea eit _ Al ingmdehe 7306 
sanitary inspectors; power and authority when inspecting watershed__________- (es 
secretary : 

Guiiessecompensationge = 22 as oe ee eis FA aS 7053 

state registrar of vital statistics; duties and powers—-----=-+--_--_--=-_-.. T7087 
Statesiealtheotlicersaspecialeassistangiee ase eee ee see. VOW ee 7053 
tuberculouseprisonerseapprovessplans:1 Ora= 2s ==) eee eee ee ieee ee 7215 
venereal diseases: 

expenses in carrying out provisions of law authorized_____---_-_-----_---- 7196 

statements of expenses to county commissioners; payment of expenses__ 7197 

rules and regulations to enforce law as to, may make__---_-_--_--_-------- 7195 
vital statistics. See Vital Statistics. 

CHLOLGCESBTECIL SG CLOT Se AS iLO eee ee ene ne eee inee yee ee eee 7086 


water supplies: 
controls and examines waters; makes rules and regulations to secure purity 7117 
INSP CCHOMsOfe Watersheds, GUtyASs LO seas oe oe eee ee ee ee ee 420 
planspeltorgesubmittedetonce 2+ 2.2 oe eee ee ee ee 7118 


STATH BOARD OF PHARMACY... See Pharmacy. 
STATH BONDS. See State Debdt. 


STATE BOUNDARIES. 
boundary commissioners : 


arbitrators authorized in case of disagreement with other states__________- 7398 
disagreement of arbitrators reported to general assembly______________ 7399 
disagreement with commissioners of other states provided for______________ 7398 
expenses» of*establishin saw: SeeeeSyiae wath ig ao raat! iesrnl tine waite 7397 
LOVEINOMS GUby ca «LO ES ee oe ee Se Se ceri eee ee wy 7396, 7408 
provided for. 25-2. +) ot 5 wee en sen eS ee _enloninenres zat ie 7596 
report’ tO LOVerMOLrs.=—--—- a EB lent selena sleet te 7400 
SURVCVaa DDLOVCO, BNOWese- eo nee n ee en ee ee ee 7400 
SURVCVOLEAn Ca chain-DCALersm pr OViCLe Cm L 0 Lessee arene eres eee eee eee ne 7396 


STATE BUDGET COMMISSION. 


appropriations and expenditures of state, to control_____-___-__+____-_--__-__-_ 7473 
budget submitted to general assembly; certain statements to accompany___-____- 7481 
general assembly may decrease or increase items___-__-___-__-___--_____-- 7484 
joint committee on appropriation considers; hearings__.___.__..__._.__________- 7483 
tentative appropriation bill submitted at same time________________________ 7482 
compensation» of membersjandwassistants2s ses ee ee Se ee 7485 
created! ;tpersonnel vacancies 2a seo te Wd fe 9 es See eS Eee TATA 
general assembly and judiciary, state auditor estimates needs of__--__-__-_-__- T7476 
public hearings; heads of state agencies to attend_------_--------_.__-______- T7479 
state agencies: 
biennial (Surveys: DywCOMMISS ON sess ee ere tee a we ees tte 7480 
headsito attend hearings of commission: =S2ese25_ 2522 _ sels T7479 
(Oy INGUCMUISIOY Lake Tea MOan Mako IexOANaTe ly ee TAT8 
HOSTCDOLiRCStIMATES (Of NCCUS Soe a ee eer tee Nn pita ee Se T4715 
laws» requiring similarsreportserepealed=——- sasnn- Sa_ ise Giese 7486 
state auditor: 
general assembly and judiciary, estimates needs of__--------------------- 7AT6 
fomiibnishweertauiesta LOM tS eae ee ee eens T477 


STATH BUILDING COMMISSION. SECTION 
AnMUALYTep OTe Ee a ree ere DE 7495 
appointments.organization...2222 202 S28 is Fo Soe eae eee 7487 
architect. See State Architect. 
construction as near fireproof as practicable; exception-___._-_-_-__------------- T471 
construction from proceeds of money borrowed under sections 7464, 7466, super- 

WI8@si=_.__ Sectors tees ote peine Stine fee sain. syiharnin? exes 7468 
duties * ee he eh te eS 2 ee ee ee ees er oe eee 7488, 7489 
expenses - of commission 2222 ee ee ees ie 7491 
plans for buildings: 

approval by insurance commissioner required_.—---2-.-- ~~ 2 22s 6453 
public hospitals, state board of health to approve___-------_-----_-----_-_ O21 
Vacancies «meetings |= 38% 2 Bass ee ee ee ee eee 7490 


STATE CAPITAL. See Constitution of North Carolina. 
STATED CHEMIST. See Agriculture, Department of. 


STATE COLLEGHR. See North Carolina State College of Agriculture and 
Engineering. 


STATE COMMISSIONS. 


budget commission. See State Budget Commission. 

building commission. See State Building Commission. 

child welfare commission. See Child Welfare. 

codperative purchasing committee for certain institutions. See State 
Institutions. 

crop pest commission. See Agriculture, Board of. 

historical commission. See Historical Commission. 

library commission. See Library Commission. 

Mount Mitchell park commission. See Mount Mitchell Park Commission. 

reconstruction commission. See State Reconstruction Commission. 

reports: tO budzet commission Sse es SSE eee eee es ae se eee 7475, 7478 

soldier settlement board. See Soldier Settlement Board. 

state highway commission. See Roads and Highways. 

state tax commission. See State Tax Commission. 

text-book commission. See Hducation. 


STATE DEBT. 


bDOndS#LOrecarevGr HesINS AN ese 1 GOO mee eee eee tee eee ee ce ree ee 7483-7486 
bonds#efor@centrale hea tine slam ta el Oil's} eee cee eeenee eee ines eee eee ne ee 7445-7447 
bonds.for county..road LloansS aT ue? 4h ee ee ee ee ie SOL aos 3600 
bonds for improvement of educational and charitable institutions, 1917____7459-74638 
application=0o£ .procecds2ute Saati GE Soe Vn 2 T_T eos a 7463 
state building commission’s expenses paid out of proceeds, when___---- 7491 
bonds for improvements and for relieving treasury deficit, 1913__.__________ 7448-7452 
bonds for payment of North Carolina railroad bonds, 1919__.--___-__-____-_ 7453-7458 
bonds for payment of state debt (1903) and South Dakota bonds, 1911_____ 7440-7444 
bonds -for-states buildings, AQIS TOs Se ee ee eee 7437-7439 
bonds for state home and industrial school for girls and women____------_- 7340-7343 
debt for certain educational and charitable institutions authorized: 
state treasurer authorized to borrow and execute notes_________ 7464, 7466, 7472 
construction from proceeds under supervision of state building com- 
MISSION Vaan ee eS SLES DOE GEER EMO TE. VEtS Metre Oye 7468 
disposition--of --proceeds==<2+==e=.eees= set RE 2 EOE es aT 7465, 7470 
liquidation-*of notes 2... Dt Bena ee Oe Se SIT eae oe 7468 
notes exempt from taxation; fiduciaries may invest in-_____-_________- 7467 
special provision for state school for the blind and the deaf__________- TA72 
funded- debt+22tuscusseeesccsececnessnecedese te SAR 0 7401-7432 
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STATE DEPARTMENTS. See State Officers. 


investigations and audits: SECTION 
AMMO YRDOALG Ol INLELITa lle ROVEMICIUS = ea ee ee 6553 
PO VCT TIO me LLl el VAT Ch C1 eee eee are cee et ee ee eae T5381 
SPECLAl IN VeStIe AtLON Gee ee ene See ee ee ee eee 75382 
printing, commissioner of labor and printing may limit amount of______________ 7308 
reports: 
COMMMISSTOM MLO MC CLELTVIT Cees COT Cerecree eter eee mete ere eer ee ee ea 7533 
LO MOU 2 CU COLITIS STO Ti eee ree tere ene ee ann ene ne en ee ear aT 7475, 7478 
LORS OVCLNOLE AS eC] LOC EL OT meeerene eee ae ee te eA ire er ee eee OPEN eet a 7531 
HOTS GTENTUIROS iin IeP yoysuMies s ClRiEM HOO ee 7302 
COR Sia Ler Geoste COLMILL SSO Teena ares meee teres ee eee ne MRI: ee eee Se cos ae 7942 (8) 
STATH FARM. See State Prison. A 
STATH FLAG. 
displayediat.county, Courthouses teset. See ee ee sees a se ee ree 75388 
OUSOLA AE! Oa Fon nS leon Kehnavesy pwavel AHS RATA ONS Ee ee 7537 
SS) OCHILC EUG 1 O11 a Leeann eee ee a eee nc ae a ee ee re ee ee 7535 
COMCONTLOLIMTE LOR SP EClUGA LIONS == eee ae ers career a cee ee ee ete ee ee 7539 


STATH FORESTS. 


ACOUISIMTON SO lel ANOS dct OLE se ene ote at ee Ee: PLOVER SP Dapp y? 2S EES 6124 
legislativ.esauthorityenecessarys LOmMepaymentles 22a ses seen eee 6126 
COUT YRtTAXCS) «SUD JECUREOM err eee ee ere NO I Bi SELDEN REET iE SERA ER 6124 
TOTES Gre WiebL Cl OT] See ee ee cee ee eee re Oe ane re Mone DET PEE Ee Pee en Sev SEE eee 6130, 6131 
DELVALERLANAS Aces on ated eAs Sass se Boe oe eee SS eee ae ee 6127 
GityarO tabla dO Wil Gress Sots = see ere eee aes SPREE 2a eS eee = 6129 
fines for certain offenses committed within state forest--____-._._-__-__-___- 6132 
forestawardens; compensations ofS. sas eta hat. sae ea ewe 6130 
DOWELS (2. UCIGS ess ere ee OE ieee 68 ey ite Sorted) derte os 61381 

POV ernOMsmd CCLALAtLONE DUDLISDEG Sees eae oe sees yas ney iat Saree Sea ters eee Oe 6128 
SA CvOL PLOUUCTSceapDLUGCATION, OLspLOCCEUS= = Seen sees Sele peee ee eee 6125 
SEALOMLONESTC La ree eee ere ee en ee ERE REE gre EV ES CECVIC ECE SENS _ MesstYeny oeTS: 6134, 61385 


STATH GHOLOGIST. See Geological Survey. 
STATH GRANTS. See State Lands. 
STATH HIGHWAY COMMISSION. See Roads and Highways. 


STATH HOME AND INDUSTRIAL SCHOOL FOR GIRLS AND WOMEN. 
board of managers: 


appomtment: termyoL ofice: compensations ==. = aaa e ee nies lees 7330 
peneral powers, <=. 2. a aspen renee tieio Or. Jee pal) a8 7332 
INIMALES Wy CISErehlON SAGs LORTCCEL YIN f= ee ey Snr ees 7334, 7336 
officers appointed by; compensation of officergs_________._____________-___- 7333 
power to purchase land and erect buildings..-..--.-__2__--~----- = 2 Lee 7331 
superintendent, appoints; compensation of superintendent___-_____________-_ 7383 
hbond@issue,authorized sek. ee ae See Be ah Sy Soe ert Be oe hele 7340 
bonds exempt from taxation; fiduciaries may invest in-______-____________ 7343 
Manner olMissuevand salevoL DON SS ee ees a eee nue (342 
rate of interest on bonds dete is Baste pees ae eb ieeieey stots eesteta i 7341 
INCOPDOLATONe Ses oe. So ee ae ee ee oe renee © Tyce bidder 2 = 4329 
INGUStPi Ale Trainings? provided 22-5 ee es ree elerus SS ineti perl st 7339 
inmates: 
MLECS te OMCS CAI) Cae see eee a ee ee ee ee ee 7338 
boardsoremanagers’ discretion aS, tol recelyin saa eae eee ee ee 7334, 7336 
childrentofeinmates provided or==2 sees Sees eee a ee eee es 7336 
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STATE HOME AND INDUSTRIAL SCHOOL FOR GIRLS AND WOMEN—Continued. 


inmates: SECTION 
Committed .by.sCOUrtS=— = at os ee as ee ee ee 7334 
deliveryaof inmate tosmnstiihutlomy EXpeNnSeCs = = = a 7335 
discharge on parole; arrest for violation of parole_-______.________________ 7338 
industrial training for; compensation may be made___-___=__--__-_____-__--~ 7339 
NMS HUCK Fone ceo Olsen ee ee 7339 
HNIC LOL LOTS LT OT 2s eee ee cert aa eater Shee 7334 
VOMN tary ulna Jes wet: eee he ee LE ee a ee ee oe 7336 
WHOA, DECOM C22 ee oe sa ee eee ee ee 7334 
young girls may be admitted; consent of board of managers necessary__---- 7337 

officers and employees appointed by board of managers; compensation___------~ 7333 

superintendent : 
appointment; compensation ~_____ wii aus Oe Die ae ee (BES 
Power tOsGetaln nM A CCS se ese ree eee 7339 


STATE HOSPITAL FOR THE INSANE. See Hospitals for the Insane. 


STATH INSTITUTIONS. 
boards of directors: 


director not to be elected to position under board__.---------------------- 7519 
officers and vemployees) to electst4 Seo ee ee ee eee ee 7518 
Secretary, to. elect _one of their numbersas_— = 22. ee eee ee ER ees T7517 
superintendents to be within call during meetings___-__--_____-__-__-_----- 7520 
supplies may not be bought where director interested____________-___-_____- (aval 
cooperative purchasing committee: 
books. to beckepti. 2 ek eS ee hte ioe Shine anger 7502 
CLEATLON OL sanizatione smMeehin ess MUO RUT a eee eee ee eee oe 7495 
duties:;. clericalsassistanceseit 28a! oe feds ns cen Seared nee Sane es TA97 
expenses divided ,among. anstitwtions2 =e ee eee eae 7500 
institutions required to report quarterly to committee_____________---___--_ 7499 
office; locationsand equipment2=- > eats ies ea een se ek Sera 7498 
purchases; tor certain, institutions= == aese es es eee re eee 7495, T7497 
purchases! for othereinstitnions=: ss ee eee eee 7501 
TepPOrts wquUAaATterly: cand pani yaa ee ee ee hs Se ee eee eee 7496 
easements to public-service corporations may be granted; attorney-general to 
aPprove sss 422s Soe eae ee ee ee ee ee ree eee 7525 
educational institutions. See Hducational Institutions. ‘ 
eminent, domain;smay. exercisete wie. ste te nae ee ees ee eee 7522 
expenditures : 
allowed by general assembly but no appropriation for__.____.______________-_ 7528 
monthly statements. of tolstate auditors 282 a a ee eee eee 7529 
investigations and audits: 
by. board, ofsinternalaimprovemients eee ee ee eee ee ee eee ee 6553 
governor :mayworder 223s o eee Rea ee PR ae ORI as 7531 
special: investigationispo. See sie Fp Eee net) fee eae SOOT ee 7532 
purchasing committee. See hereunder Codperative Purchasing Committee. 
records-of inmates) tohmakevands keep it sensquis Ss ee eee ere eee 7104 
relatives of members of board of charities or of officers of institution ineligible 
LOWADPOINTMeH Len AMS tiGUTiOn ESAS eae eS ae ee eee Reena ee 5012 
reports: f 
disbursements, monthly statements of, to state auditor___._________________ 7529 
printeds biennially ..< ~~ 2. _c nee ee ee een =e ae eee cee ee 7534 
to_budgete commissions —o5 5 ae rt oe ee 7475, TATS 
to governorgandgeeneraleassem bye eee ee ee 7530 
to.governordasccalledgfors--Soe. Sea oe eee esse ee ee a ee ee eee 7531 
to. state tax ycommissionerssiu2 i220 See Bee eae ier 7942 (3) 
sale of lands; governor to execute deed upon application of trustees____________ 7525 
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STATH INSTITUTIONS—Continued. SECTION 
BoOWwecaccanlans Supmitted cOnstate, DOand sore Nealihe== =. 2202. es. oe eee 7118 
SUALewI Ag Op CISDIAV = 225. 5 ke eee eee, tb ti el eae et 7537 
superintendents : * 

boards of directors, to be within call during meetings of___________________ 7520. 

supplies may not be bought where superintendent interested___-_____-____-_ 7521 
supplies. See hereunder Codperative Purchasing Committee. 

iradinesibyainterested som Cialss LOLpid den see se eee ee ee 7521 
St TOT CA BOM CTACLONS + Ole LTT LCS tee meee eae of eee cn ee en eee (PPAly WORE 
swine, keeping near institutions prohibited; penalty_-_-._-___-_-_-_-.__-_-___- 7527 
Lee UMAR ShaaahHenesrcersleamaGeMby Troy OOO KSN_ a ee ee 7521 


treasurer, state treasurer is ex officio. See State Treasurer. 
water supplies: 


CnErya One lands Ona ye wiler. pIDES sp LO Wed CClat Ole = ae eee eee ener ee ee 1523 

LN UGye LO, eTOISCeCMeCAN Ons aaa sere ae ee et ne ree nee ere nee 7526 

Dian Sesu DM cheOmtOssta tes Oa LC a Ome 1 Cat lie am meen see nee eaten eeeeee ete Se eee ener oes 7118 

STATE LABORATORY OF HYGIENE. 

analysis.ot potablegwaters” 225. eee ne eens Ser ee hea ee bere ate 7057, 7060 
controlsand management. 2 eo ea eens ere, Poy St pep Ses aie Ke 7056 
diphtheria antitoxin: 

furnished -free. to. indigents 2225 te ere oe A eae 7165 

furnishedsto Countiesee price; and ppayan Clb se seee see ee ee ee eee 7166 
ESTADISW eG ee te ae ee ee ee Poe ae Oe Rae cot oe th ve Speen 7056 
Cx MINA HONS LOLs COMMUN CAD: CISCASCS = == eee tener eee oe ee 7058 
funds may be used to meet expenses of hydrophobia treatment___-______________ 7170 
Dib Ne wan CSLALLOUGE ise mere. ee on ee ee ee See a ae ee a 7063 
LEVDOLISELOPCOVELM OL a PLAT CLT 2 = ee ce eee ee eee ee een ere eR ee es 7306 
SOUGOPAKOVRE, LONE: TUAW OCR Eka I UL ON A cag ce ee a a ca Na ls i esa gage 7059-7061 
Userorecertaim statenlands: fOr prepara bon Ol Sela = sees sea en ee ee 7169 


STATH LANDS. 
controversies concerning lands: 


actions by state board of education; counsel; compromise__--~------------ 7619 
board may agree with others to prosecute or survey; compensation 

EAN Rosy sva ee oe see eee Silt ee ee a a ee ee aes 2 as oe See 7620 

SHANE Kote IbTaUh KOS) Hankey Clee es a eee ee eee 7618 

(eS (aS ae Se a a ee ae ae ee ee eee 7617 

Hielespresim ec mine sha temp Oar Gir Ode CCU Ga blO Is ae eee se ee ee 7617 

Cpe MEMDeCrAONe LANG BOCKOLe LOD CAImMIN SeeO Tell bese ere eee ee ees ee 7582 


entries. See Hntries. 
lands subject to entry. See hereunder Lands Subject to Grant. 
entry-taker. See Hntry-Taker. 


grants: 

OSEAN EX EIKO) AV ECOR EAI oa WEE AUS Pe aa as a A ae ee eee ee 7585-7593 

county line changed before grant issued or registered_____________________ T7585 

CHURIES Unga T ONS) COUT Vane ae earen ne meena nee te ee ee en ee eee eee 7586 

EGELOTS CORTE CLEC sa 1.0 Vy See eee ae eee ee soe EP tere te OE Gee EES OES 7590 

errors in surveys or plots, provisions for correction, etc._._______________-__ T5D87 

APES late en CPLeSiey a1 A Le Came eees ene ee eee eee eee eer Ee Ne se eee em. Se See T59L 

a USED 200 Peal a/v ene Ee ae ee el eee (577, T578 
INwCASCAOI Claimant SaG.ee Fl ae anes ete & wee enene neti en Uh a es 7580 

lands subject to. See hereunder Lands Subject to Grant. 

phosphate beds. See hereunder Phosphate Beds. 

DGICCNPET PAC! Os ere Seer ee een ee ere Ree BT ee 2 SSL Ne 7575 
WAM LOgsta Ce. tl CAST Cle = eee meets. eee Se ec ies ee Oe, 7576 

MEMS EA HOTM CO UIC EO. m vy bli eNG Vy. Om VCE Sateen eee eee we ee 1579 
time for extended where registration required within specified time_____ 7593 
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grants: SECTION 
resuryey*ofelands+to-correct+ crantsss=se=esaee= seen een ee eee 7588 
Sealeotestateldestroyed cereafixed, Newasees===—— ===) ee === eee eee 7589 
secretary of state: 
cardeindexasystem, Loretominstal eee Ueto ah ee eee eee 7584 
may withhold when tei ee SY ae). Te ee ee 7581 
swamp lands; deeds to must be registered; penalty for failure___-_____----- 7623 
VACATED. 0 we a aaa rs rere eee ene ee 7594-7596 
action by *Statentot Vacalelo4S-= SSa Sa ee see a ee ee ee eee 7596 
GivilPaction to {Va Calon eee ee ee a a ee ee 7594 
judgment recorded in secretary of state’s office-__________----_-_- T7595 
validation where signed by deputy secretary of state-_____________-______-_ 7592 
ViOLOM STATUS: eS eee eee ee ee are ee he 7545, T7564 
inland waterway, lands conveyed to United States for_-_-_--_-___--_---_--_-_-- 7583 
lakesythat emay NOteDenCOn Vey.ed esa ce cae 7544 
lands acquired under sales for taxes: 
state board of education’s interest. protected_______-_ 2h 2 ea ee _ Fe ee 7616 
titlesvesteds ins board-of educations=22222-2=2=2222 2 >. eee eee eee 7615 
landsiisubjectato- orant =e ee eet ee ee eee aa eee 7540, 7541, 7543 
Certain Lalkcesen OF tO wD © a COIL ery CC eee ee ee 7544 
land covered by water for wharf by adjacent owner_---_---.---_--_____-- 7548 
swampelands denned -- assets hee Ss ae ee a a ee ne 7542 
void grants; certain grants not to constitute color of title___-________- 7545, 7564 
JO) NOHO MKS ONS, TONER AISHOVASS GIS) (HO) MEMIB, CWO ee eee 7597-7604 
swamp lands: 
COLEAIM FSWT TANG Se SUI Clee LO GM Cle yore ee ee ae 7541 
GTI OE a a cc a i Ra ke 7542 
TECTAIM EC OW, ra 8 ee ew ee ee a 7605-7614 
agents to superintend and supervise, board of education may appoint___ 7612 
agent may. besremoved.c2_-- 2 2 Bre Sirens. Bele Shere 7614 © 
agent’ svrdutlesiPiet S20NNs 2h TO DRO Arein il er eee 7613 


board may purchase small tracts when necessary to reclamation project 7607 
condemnation of private lands provided for when necessary for project_ 7609 


engineer, surveyor, etc., board of education appoints______________-_--_ 7612 

regulations for surveying, -reclaiming and assessing___-__-__-_____---_--- 7611 

state board of education has’ power to reclaime = 222 ss saan ee eee 7605 

OX PCNHAIUULES a LITO TCC ees ee ne een se 7606 

javainaeenney iswaxele\ CISRGRRYrel awoke Jaynes ee ee Ba 7610 

private lands for furtherance of project obtained, how------------ 7608, 7609 

formal deed of conveyance unnecessary; written consent sufficient__ 7608 

SdleVoL/ Provistonsvas* tose ee ee ere Sa ee ee ere 7621-7623 

LILTeS presumed Fins cavey OAT Gee tare CU Cet tO Tee eee ee meee EE T8617 

void ‘Brants eertain*zrants*not-color-or tithes-28222--->- oes ee 7545, 7564 
STATH LIBRARIAN. 

assistant: =2= Haes May AR ere ihe eee eee) Se ee Oe ARES LOA) eee roeeeeee 6583 

compensation 1r22¥ =22 =e ea ee i ee ee ee ee ee eee 3876 

CustodianyoLscocument™ 11 DT ar yee an re ee eee 6593 

election (AbON GRAS Rha Paes Ae eee aE ME eee er ee eee 6582 

exchange of documents with other states, duty as to-__--___--____-.____________- 6584 

PUbDLICIA OCUMENTS APLOVASLON Sal Oa se eee ee ee 7300 

reports: Of statevonicerssprovisions® ast tO na mea ere an ee 7300 

Seal-of- offices ae eas aS = SR Ase ose ne ee i ee ee 6575 








STATE MOTTO. SECTION 
adopted fea == ses ee See 2 Sere a Oe Oe a es 7536 
CNeravedsonlecOUrt-OL-arms Of Sstales=— => Le eee ee SE eee ee 7536 
engraved onrercath seal, ofsNorths@arolina==eee=ae ee on 2 eee eee 7536 


STATH MUSEUM. See Agriculture, Department of. 
STATE OFFICERS. See Public Officers, State Departments. 


PEL EASTSY GUNG spp i i Ml cpr So SP AI ie Soca in wy cl 9 lly cag URRY ee ate a gal of eae gene eto 7624 
COMCEHIONS PAld LOL State ULea SUUECToeIN ONC Hl yee anes ae me een een eee ee pepe 7629 
GONSTLUCTLONG Ol PLOVIS LOM se filet vyaeel ss ste rere eae ee 7634 
expenses authorized to be paid out of collections paid by warrant of state 
ERD UG HOY tee eye ces oe a er ae Sn ee a UN 6 ON a 2 ee Se ee Ee ee 7630 
contingent funds: 
accounted for in statements filed with budget commission______________-___ 7633 
CINCLEEN CYS bl Ay Cli Seek UL Omer meee ee ete eee nee OOO eee eee 763 
departmental expenses paid, how; officers to file statements______-___-__-__--___ 7630 
CME CILEUVC ROLL CEL Gree een eee eer ee ees ee re ne en ere ee ee Ree ee eee ee 7626 
SUAS ARV aTaWS AVERT EOTAL maAtKO) Cais A A 7627 
MEMOL UST LOW 2 OV CLL (iy eeeeee eee nee eee ere re, ee See rare eared ee ere ee 7628 
NV ESISUA LY Co OL COT Cr ee nena eaten eee tt eUTUM RoUINY retth SE SE eye ter eterna ees ene oe eee eee 7625 
OTTEGL ATES CELSO eb eee cee eee me a we en ee Oe ee ee eS 7863 
PLiINcIN Se OC MP LOVISLON Se Ci tO meen am ne mere ence re = ee Meee ee 73038 
reports : 
DLOVESLONSMA SE LO sD EIT UIT) Spee Ol ls GLUE Ul EMCI eek 11 (lL 11 11 Pes eee ee eee ee eee 7300 
LOMDUC Sete COMMNISS OU = pe weeps ee a ee a 7475, T7478 
(TEN SIMS, EDF OLSTMSLOS: AAV Oe ONY SEMEN SS TODDS ae ee ee a 763 
emergency traveling fund; heads of departments may retain-_-_____-__--_-_- 7632 


STATE PRINTER. See Public Printing. 
STATH PRISON. 


acqguisijionwandwalenation= ofeproperty.—-—-=--s== ase) eerie 7705 
actionsagainsteis.achloneasainstsstates=-=-——s es et es 2 Se i ee 7698 
board of parole. See Advisory Board of Parole. 

buildings and property at Raleigh to be converted to hospital_____-_-_----__-____- 7470 


convicts. See hereunder Inmates. 
directors: ; 


ACCUM OMe AN GANTT atl OME Osten OP CLE Vee eee ee ete eee ee eee ee 7705 
APPOINtMEN tetera We Bee eh Ol Be 6 ruse ehenh ep > Seber) eS 2. eT 7699 
compensation; chairman may be allowed a salary_____-___________________ 7709 
convicts, to make provision for custody, employment, and recapture of______ T7107 
deathlotuinmateptosinvestiza tesserae Sax see eerie er eee ie et ee TTA6 
government of institution, to adopt and enforce rules for______-____________ 7706 
POVEEN OTAIN AY. TEM OV.Cr ees ee a ga eae Ta eee age peewee 7700 
MANA MTOM Vy ATC COM VICES =e ee ee ee ee re DONOVAN EE EGO 7706 
Noteliciblestonotherscmployiment swath pris oneses = eee eee ee 7709 
oath got zomiCen fe. oo a ee SEN Sree ES Penh eS SE 7702 
Ome als wserviantSsandeagsents, sO. sem p Oye ee ee eee ES 7703 
parolesystem, to vestablishy and regulates saa Salle es See TB 
prison. reculations, to.make* =... 2. 8 Sie ee eee ee Bee aa ee (IPA 
DublicLroads) authorized tos werkeinma tesmones es ie enna ele 
REMOTE ORS OVC? NOL a ee See Oe 2 7708 
state farm, authorized to erect suitable quarters at; state board of heaith 

LOmap proves plans. = 23 = So ae a ee ee Aes | ee T7115 
SuDDUeS NOtmtLO. furnish dinectlyzonmdinectiivy= seems ee eet ee ee 7710 
SV UCIT CLS ge eh ates a ae eee Ue 5 PUES PEELS inte 7701 

farming out convicts: 

countieszand. townshmayicemploye jee eras Se ee es Sees TT58 
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STATE PRISON—Continued. 
farming out convicts— 


counties and towns may employ: SECTION 
contracts enforced,) howls. 2ese as Ate We a a hee ee Benes 7760 
COStssandsexpenses paid hoWeaasse ce ewe eee ee ee ee eee T7T61 
counties and towns to appoint superintendents_______________-_--___- T7761 
CubysOfepriSOngg ire chore Oe Eee 0 mee eee ee ee 7759 
main tenancenols COMVACES aW.01]l Ga sOmel LO eC se se eee 7759 
taxes may be levied to pay costs and expenses__—____________________ T761 
maltreatMentaomehinedyconvictses= ewes ewe as ae ee eee ne ene ee ee 4405 
resulahoOnssAasmiOmiaTmMINS SOU be CONV LClS sme = ee enter eee eee ee ~7762, T7763 
self-sustaining power of prison not to be depleted___-__-__-________________ 7763 
State farm suihicientererainedstoOsCOme tC tae see ee ee ee 3816 
surplus convicts returned to state farm when necessary___________________ 7763 
funds: 
CISD UT STINET Grete a ae a ae ae ee ee 7711 
officers and employees pay to state treasurer money coming into hands____~_ 7704 
state treasurer to keep separate; provisions as to disbursement____-________ eal 
health Super VISTO eee a en eee Os Ce ee Se ee ee Oe eee 7713 
TTYCOT POLAT ON a eee ee ae as ae ce ee ee eee 7698 
~ inmates: 
becomine sin Sane Met eee ae See ee ee ee eee a ee es 6238 
GIASSITEdMaAnd* CIShINS WISH CC aes See oe eee ee ee ee eee 1723 
assionmen ta lOmGlassess= Chan CCG< 22a as ae a eee ee eee 7724 
COAT CLE LOI Fee a a ale we a NR ree Se en ys ne 7725 
conduct recorded under rules and regulations of board of parole___________ 7750 
conveyed from place of conviction to place of labor, when_____-___________ TATU 
conveyed to state prison or place of labor within five days after adjournment 
of court ate which sentenced ==2- 22-2 age ae ee eee 7718 
expenses papers that sherifl smust hlet= 22a ee 7719 
CODY OL prisom reculationsssupplied= (OL2 === ===" === === =n ener eee eee 7744 
correspondence regulated. —- 5.20 en SS ees SR eas T7134 
cursing by officials or employeesi2s =e aaa Se eee eee eee eee 7733 
death investigated by directors =a 32 See eee ge ie ee an eee 7746 
discipline, overseersymmaly em airtime See See Paar ee eae 7745 
discharge— 
on parole: 
allowance? to! prisoners] ay ey ieee athe ie ieee 7753 
reimprisonment; no deduction of time if reimprisoned___-___ 7755, T7156 
to imeporti month yi 4 Tsgre eke wan eared) Aes 2 hares 7754 
parole provided for. See Advisory Board of Parole. 
transportation furnished out of commutation money______-__-__-_--_- TTAT 
where indeterminate sentence given_---i___----___-------_-__---_.--- 7738 
applicationstors pardon. to limclude record 2eeneet aer Jesse 7739 
employment : 
directorsimakerprovistonsm@tore sea rate rere ey ee a ee ee TOT e2o 
examination) beforesassignmentetouwOLkeee =e ae cee eee eee eee V2T 
hours. per..day.- =... ernlinae A piven: Rae. SNe eine 7726 
public -roadsSmay.be worked Ronee ee ate ey ee ee Ser (Ae 
no-femalesinmatesmayabe. -=- 2. See ee ee eee T7107 
Provisions asifoiworkineyon eroads see eens eee ee ae 3812-3816 
escape: 
aiding gor spermittin ever Sil atives Neen ae en bre tise erent oie 4405, 4406 
apprehension AwiALhou Ge wiert a Me oe ee ee ee Ee eee T7107 
directors, May. provider tormrecapture estan. i) Tetetey E ye ea hee 7707 
punishment: fornie-Sos5 5 358 5 op 2 oe ee oe ee Baan ey 1742 
reward sor Tecap tures = 22a 26 = ee mE NET BEST ONT ES 7743 
expense of maintaining before received, state not liable for_________________ 7720 
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inmates: 
female inmates: SECTION 
GHULCRVORN EO Lew CISDOS1U] Obes. 2e 0a ee ee ey bee. 12 eg? Bier ee sea Oe ae 7748 
classification of male prisoners applies to in certain particulars_______-_ 7723 
no female inmate worked on public roads or streets__________________- T7107 
Hhealiie OPEPLOVISLIOUSUMAS £00 so eee ue Oe we a ee erate erreur hs try or 7207-7220 
hiring out. See hereunder Farming Out Convicts. 
Gurechorsa Makes pEOVASTON Sek LOT eee ee ee ee eee a USERS > RET SE T7107 
inmates hired out remain under control and care of directors___-_-_--_- T7707 
MOH OrSIM Chu SAS LE ee ear ee ee ee ZL 7723 
PH vuETeseANn Gd MMIMUNIMeSsnOteLOMOCaa nid ged lease oa ee ee 7723 
indeterminate sentences may be given-_.-__-_____-_____-__-_--_------_--- 7738 
infraction of rules and punishment to be recordeducL__---2-_ 22-2 eeu --- T(22 
yUVeniesotendersmprovid edu tore... oe ee I, IE 7764-7766 
panole@esy stents allGhOni zed ere ee re se eS ae Ee eS 7137 
physicalgandmentaliexamination=—— = a= eae) aes See Siig 3 it tases CN 
TACESEKEPESeP ALA ehe ee em ee arr re = A oe ETE 7740 
recordseoreconduct—kept—= Laie Au se ney Dis Mol so kee ee h Verees. 7722, (750 
FECECA ONAN a ANS ECE OMe eae ae ere OD Ess 7732 
Peligiouseser Vices elorsseee Hee eee eee ee a se 77132, 7735, T736 
Sepaianiontoley Outh iil seae el ieee we ET Peni ain aay Ant eile ats 7741 
state board of health supervises sent tay and: hygienietcarecoru- 2s Stes == 7714 
surgical operations for improvement of mental, moral, or physical con- 

Gi tion euewe JIE Ee Sse ea oot See ee ees in ee T2206 (222 
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liability on negotiable receipt not taken up on delivery______-_________ 4051 
liability to deliver discharged by sale under warehouseman’s lien_____ 4076 
OnMDIropers demand 2a. ee. See eee ee ee We enee es) tod ry eile 4048 
reasonable time allowed to investigate conflicting claims____-_-______ 4058 

Pic hfe cOecevailig UN tLaeliene ce Gist eG meres er eeemeenmeeagt er opepiyerey sete ety) eee oe 4071 

title in third person no defense for failure to deliver; exceptions_____- 4059 
togwhomesoodsemay. bexdelivercd= se. Se ene es | eee ae 4049 
GQupUcateerecelptsma see tee ee oh ae Pain Oy ge Berd athe reyes Bars 4055 
fungiblel f000S ge =.= eee Ayo nee AiR a GR Sere ore 4063 
SOOUSEKCD GE Sepa Leh as ee = aes See a eS ee Res ce ey So Dee Beene! 4062 
liabilitys tot. Neeli sen Ces. terme mee Oech o ne Pel EAT Resets eee tee 4061 
negotiable receipts; failure to properly mark duplicate___.________________-_ 4047 
nonnegotiable receipt; failure to properly mark _________-______=_-______ 4045 
remediesm onscollectionvotsecharcesson) goOo0dSa.— =.) een ne ee ee ee 4072 
WLC OUSCIN EI Sie CT Meee ements = 3) Puls 7. 1 301 eA Ee ee ee ee ROR 4067 
entorcedsacainstewhatreoods..28eu "Se. oa oe Se 4068 
enforcement of lien; notice; sale; claimant’s right to pay-_-_-_-_----_- 4073 
liability of warehouseman to deliver discharged by sale under lien____ 4076 

WOR MINOR pene yee pes ul eta ply ts = ee Lp goiter a lel Aaa a coy acai eae 4069 
Opwerenremed1 ese LOr COL CELLO: O tae Che 1 CS ee seen a ees ee oer ree er 4072 
OUMETATEMCOLESE MOL] OXCH CCC me aa ee a ee ee ere een a ee eee ye Se 4075 
perishable goods; sale; disposition of proceeds_____-__-_-______-___---- 4074 

TOENNUE {RO THC) FexovoVONS) hunt) TKS, RENEE C ls ee ee ee 4071 

what liens enforced against negotiable receipts_____-_.__-_-__-_---_------ 4070 

ORGIOTRG CIING Cape tek Pil ee ee ER A edd eee ee ae pee Cae Re 4037 
CENA TTANESE © USL TTS ER oh a ee ds se Ne 4037 
DERSONenC CHM wee a. See ee ee en ee ee ee PEE 4037 
DLLOMnecelptssnotwalecteds bya Olea Cla a — oe eee ee ee re 4040 
TON LM SS MSCS CG VTE AYE 0 PER I eS ea i Be ee rs ed ee ae ee el 4037 
TO UGIE SC TMN CSU OO Mee eae eee re re eee ec ole re See SOEs 4037 
TCO tac Git Clee ae Sen a Reece ee ne Re ee eee ee es in MN ae Seen 4037 
Viet LU Coee CH TT Cl ammo eee eer ee Sere ee eee ee aR ee ated are tN eee See Nee Sea ene 4037 
WARGO USCIIVETI GC CLT CC er teeter se eee ete poe etn e Oe eee PD Bae nae iahy Sere ene Se 4037 


WAREHOUSES. See Public Warehouses, Warehouse Receipts. 


cotton warehouses. See Cotton Warehouse System. 
SSC GIT mE Cee (ene meee ae ec a ere et Oe es ees ee ee 


WARRANTIES. See Hstates, Insurance. 
WARRANTS. See Criminal Procedure. 
WASTE. See Civil Procedure. 


WATER SUPPLIES. See Municipal Corporations, Public Health. 


board of health to control and examine waters; penalty for noncompliance with 
POOL AT ONS Mee eee ee meats SO A rn me be cee vr ach men eees. RENE) SOMA ESA ee 
COMMUDINES FetC wiathout seweragersystemsees see eae eee ee eee 
COndemnalonsOlslandset OFBD UD LCs ees ate eee eee ee een 2 een nn eee eee 
COMPENSATION SLO Dylan (Seen = eee en ee nee eh ee CONE ONO! Sem ee eran fae eyes eae 
Cehlinewasmisdem can Ore <= reas = ae eer nein te MORN eens Een ee ER eRe ep) ee eR 
INSPEC ONE OTeRW el LELSNeEU Sees ee rene meee teney meee, ee nen nal NNN |PEN gel MRCOG URES OERR nO 
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WATER SUPPLIES—Oontinued. 


inspection of watersheds: SECTION 
ANSDECLON Se POWeL Ald AULOLI GY 5 =e ee a ee eee ee 7122 
surface supply companies relieved of inspection; board of health to assume 
GUE Ce ee ee es Seen Se REE Ne APSEe SAPS Ey SOS EERE sr Rees 7142 
institutions and municipal corporations to submit plans to state board of health; 
penalty, for. failure bi 8 eee nS ees nel e eae ee Ls Sie ee 7118 
plans for public submitted to state board of healthi=2222s2—25_ 222 2os7_______ 7118 
puritystoabe: protected Sates te SL eee SS Se ae ees ees eee 7116 
controlgofiiresidentsoniswatershed See 2a Sea eee 7123 
sewageudischarcedmabovesintakeaprohibited Sa= aes aa ae ees eee eee 7125 
state institutions. See State Institutions. 
watersheds: 
GEMEtEIES TON ST eSULAtLONS EAS Et CO rscee cre crete rae carers eet ee eee 7126 
COMMUNItIES-On wilLhOUT SCEWeLALE: SY St CMe ete ee ee 7127 
COTE O)-O£-CrES1G EN tS = OM seer ae at er ee ee ee 7123 
cutting timber on without disposing of boughs and débris___-_-_-_--------~- 4502 
defined:-for, privy “purposes 25 S48 te Pie oe eee See 7141 
privies-on;regulations-ashtol 2g, Be BED Sa TSS IME Oe 7141 


WATER SUPPLY COMPANIES. 
taxation. See Taxation. 


WHAPONS. 

listingotor taxes: required secs ees ee ae ae ee ee ee Ce ee 51d 
SaleTOLICeLlAain MWwALhOu tap Lm lie £0 1 CCl Cr eee ee eee aE 5106 
dealers stogk COpereCOcd Se tas alesis ree ae ree eee en ee eee 5110 
PELMULSISSUCE aD yl er ka Oba CO UI tye sf OTe Ofes Jo C110 eee ee 5107 
applicant must be of good mora! character; clerk’s fee_________________ 5108 

Clerks tOpKCCPeLeECOLds OLED CETL ES RLS SUC (ese eee ee ee eee ee 5109 

selling without permit or failing to list certain weapons for taxes a misdemeanor 5112 
violation of article as to certain weapons a misdemeanor____________________-_ 5112 


WEIGHTS AND MEASURBHS. 
adjustment of weights and measures by county standard keeper; penalty for 


failure-to haves adjusted 2-2 are te a ee eh ee ee eee 8071 
area” Of aeretas == 2 eae eee ee a ee ee ee ee ee eee 8062 
CONETESS1ONalsstand aLdSe COMO CwUSC Cg Limite Clk) eee ene eee en ere eee 8061 

puLcchasesandssaletoteorrain= mays Den ym ea SU Le == ean enn eee eee 8061 
COUNLYMCOMMNSSIOMErS mGOM DL OCU TEM Sse NC 2 Cs ee eee eee ne 80638 
county standard*keeper..- 2 on 2 ee ee ee ee eee 8914 
flour and smeal sstand ardaweishtsetorepacka es cols ae aa eee eee ee 47944800 
measures may be used in purchase and sale of certain commodities________ 8060, 8061 
penal lyeLOreusin ge suntested ESCA C AICS = ene es eee eee a 8064 
Standards ysuppliedstoncountiess. WO Wee oe ee eee 8066 

counties*to. PAY“ COstSe aan a Sa eee te ee ee eee 8067 

statexstandard, keeper, toh keeps record ===—=. see ee = ee ee 8068 


state standard keeper. See State Standard Keeper. 
surveyor’s chain: : 
standard ‘ior -2. 220th sen Deere) ee hee ee EEE ee eee 8074 


testedveveryatwo .yearse 0 Sk Oe ee eee ee eee 8074 
tested: when and #hOW 222 Se ee eed: aim sede enh OR Ee IE Nee EE Dees 8076 
using untested: chainumisdemeanorsss =. 8s 2 eee es eee eee eee 8075 
surveyor’s instruments. See Surveyors. 
surveyor’s’ needle: tested= when ‘and how 2222 2. oe ee ee eee 8076 
tablenotystandaradewelehtsia nd sm Cas Ur Cs mee eee eee ee ee 8060 
not to prevent the purchase and sale by measure____---__--_--__----_-__-- 8060 
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WHARVES. See Fish and Fisheries. 


WHEAT THRESHERS. SECTION 
TCS Ce ee ee ee ce ee ed ee ee en ee 5100 
TSSUCOMD VAT CCISLET POL (CCU Samra ere ne anos See ee ten eee nn eee 5101 
NEPORUS MeL Al LUC mat OMT CT) OT we AMT SC) TNL CAT Cp Te ae ce ee 5102 
register of deeds responsible for enforcement of provisions as to__-_------- 5103 
WIDOWS. 
dissent from will: 
EMLecte OLN CISSCI US cc eee ee re Oe Ne Ree Se ee a RSS Ak er ee Sere ees 4097 
timevandsmannersots GISSCN tS. see 225242 = Sees = ee ee re ee ee 4096 
WET NINE OTT es LT) SG 1 Om re means ee rae es ee Np eee 4096 
widow’s interest not liable for husband’s debts__________________-__-____- 4098 
dower. See Administration, Conveyances, Divorce, Married Women, Partition. 
assignment : 
by agreement between widow and heir_.._.--.-.-____-_____-__----_-- 4104 
lone ahuaeores)  yobarwaaYoraKerol lox (paves ohne.) os eee ae pe en ee - 4106 
NOUC6ELORDALieS OLemeectingOhe | ULy= =e tenner ee ee eee ee 4107 
husband possessed of lands in another county_____-__-__-_--_---_--__- 4106 
TIO COTM OU Ca G1 CUS meee res ee retin oe ee ee 4100 
poreroueiayey Gal exel baygshoyarermKOrD COO Ui me ep ee ee 4105 
heingorndcyviseesmayenle, owhenses=. = ie Se ee ee 4105 
Da Bred mw Grigg ee een ten eee eran ee ee ee ey, Sor hee eee 4099 
COMPEHSALLOMETO DELCSOMEA 1 LOL tI eee eee eee a etme awe ne gue tenly cent ee nee Sree 3901 
conveyed by wife’s joinder in husband’s deed__-_.._-____________________ 4102 
HOWasechiled Ring parciG One 5 eee meee nee 5 eee ee ee ns eee ie eee Pe ce dpmeeeys 3226 
TVET OD CLL Y= ae 2 tee: Ry ee ae Pee AR ees Ra eee 4100 
UL Vaan OFM Oa GURL OTe rere ee ee 3199 
not affected by conveyance of husband alone; exception-____-____-__--_---- 4101 
WHOMENLIEed gto MO OWT 2a Ie at Serre Se eee eae See 4099 
husband’s conveyance of home site without wife’s signature__.______-___--_----- 4103 
TAKCCmESRHC TOM. 1eTle ser mee reee Ve Oe Se ee ns re ae 1654 
year’s allowance. See Administration. 
AMOUNCS allow CG Sees Ses Seale ee eee eS ao ee ee 4109 
whenmallowances ise nw tl] east See ers See ee Es ee ee LS 4120 
application, fore barred Aw hen=-- 2. She en eaee eae ee ee ete 443 
assigned by justice of the peace; procedure____+.-----_----+_==_=-+-+-- 4113-4120 
assigned, ~tromy what. property --=2s2ta*. Senee ies bee feel ene ot 4112 
yalue, ofepropertya ascertained =— =e =) eae sey Be eee ees 4114 
aAssionedsinesuperiOrl COUrL se DLOCCO ULC re em = ee nee eae ae ape nee 4121-4127 
DUTT ems V1 Ce ce ee ee ee 4108 
mCOMmpencsatlonLompersony allotting sass ean e ee eee ene eee ee 3900 
family. detined i225 2=— = Saat ae Bee ee en ee ee ae 4110 
personal) representative's duty as_to-2- 22 ea aa aay 4113 
vhen childrenientitleds (o=2=s" S222 =e saa arate see ee i eee 4111 
NRVALEGY COVWM EARLE, Oe ps es II ye py se ke 4108 
WILLS. 
atrestedswills shows probateds.2.4 te ee _saloel ary Sel Set Seer nee es 4144 
caveat: 
affidavit of witness deceased or absent beyond state as evidence___-_------- 4160 
Hondeciven and causeutransterredstortrialedocxet ae aaa eee 4159 
feds whenkand. Dy. whom= === ee oe ee eeeprny. = See eesy* Sree ere eyas Se 4158 
SUSPENASEDLOCEECLN S'S eu Ore yy] | eee ee en eee eee ee ee a ee 4161 
CONSCHUCtION MS a2 aS eae SS arg a er bey aos SEs reat hy Pelee 4162-4170 
Administrator Cet. JAIN ODSCIV. Cu Wwilll = eee een oe ee Beene Se eee Ty ee 4170 
atter-porn, children share in, testatonr/syestate#s 2222 se Se 4169 
devise presumed :to being fees setae Sire eis set eee Sree tee 4162 
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WILLS—COontinued. 
construction : SECTION 
effectualstrom* dea thgore testator ae ss aes eee ee er 4165 
PONE AISLE CSD Ya Wl lee WENS Ge |) SSO cee ee a ee ee 4167 
Viftsetouchildrenad yin DCLOCeuLesta LOese = = ee ee ee eee 4168 
lapsed and void devises pass under residuary clause___-------------------- 4166 
probate necessary to pass title; rights of innocent purchasers__----------- 4163 
whatsproperty, Dasses DY Will less see ses ee ee ae 4164 
destroyed : 
COD Ys 2S (CVI CN CO cae care ee ee a a ee 369 
CODY, DE ODLEC S Wu Terrien sect ee are rete err lee cy rca oe ee ee 368 
esta DUShmentrort ® CONTCTIE Seite ieee a ene ne err Se ae ee 370 
execution : 
formal-éxecution tse a ROR Se Bas SOU ses el oe 4131 
INANE INCAPADIES DEM ALWIL, BAU NE EL) SEE ED 2 ee 4128 
local: wills of married women in Gaston county—---------__-i- === 4130 
married swoman..capables 2. 88 BNA BOP Serres eee eee 4129 
nonresident’s will executed according to the law of this state____-____--__-~- 4152 
power .of.appointment..... te a ee a eee ee ee 4132 
executor. competent..wilnessiu aes Sie Bini t eee Se eae ea 4137 
POPC spate eI era ER tC TO aE UT RIS OE Eee 4296 
holosraphawills; how. probated 2-2 e- 2 ee ee ee ee ee 4144 
Infante-widow:-s~G@issentsos EE CRY Sera ae 4096 
TMASAM Gas WIGOWLS AO ISS C1 GLE oe ear A re 4096 
larceny, concealment. or destruGhions Olson eee ee 4256 
nonresidents: .will...recording Avexecution l= os. te See eee eee 4152 
nuneupative,, hows probated secs e Sere ew re en de ee eee a ees Eee eee 4144 
power -of<appointment, <execuLlon Of sce re cea yer ere ea ee PE es 4132 
IN*gEXCLCISGs Olwso be Se eee ee oe eee Ee ae ee ee ee eee 4132, 4134 
probate: 
afiidaviltsOL applica rte ee ers ere Ol ete ee pn SATE 4142 
attested..WaAlls.... 22k Iai eT Se UO TS Oe ee ee 4144 
beneficiarys Mays Appl Vin WD CU crestor rere ee ee ee 4140 
by deputy clerk in certain counties validated_---_-__--___-..-_-L- LLL 4154 
certified copy. of nonresidents: .will- recordedsa.2o 2 ee 4151 
certified copy. of will. proved in anothersstatels- =. 2 eee eee 4147 
clerkemay compels production .Ofswallaoe see se eee eee pay ener 4141 
conclusive. until vacated..2s5. eee. Rete aie ie ana 2 aie 4145 
COpyi~ OLiginal and. will, book destroyed ears es ae eee 368 
éexamination,.of£. witnesses 2. Sooner eee Ey ee 4148 
executor. May. aApply6ccasab sees Oe SES AOL Tater ieee Se 4139 
TLOLOST AP WLLL poe cre me ea eo aE EE 4144 
local: certain wills in Haywood county__-..-__-~_ Waste CRB MMALEIACIE TE Shs 1S EE ~. 4157 
locals probatesotcertain old. willseyalidated eas anes een eee ee 4156 
nuncupativ.e. wills... 222 See a A ea eer: 228 4144 
original in another state before 1860 and copy here validated_________-___ 4155 © 
original remains ins clerk’s Toi Geass = ee en eee eee 4146 
PLOOL AN AeA MTT Atl OT LE yy Td Tl ene ee ee ee 4143 
soldiers’ and sailors’ wills eee es > o= see A eee ee ee ee 4151 
where proof taken by commission or another clerk validated___-_-_______- 4153 
will;made, out*of States=ae==o8 see ee ee ee eee 4148 
witnesses#inwanother ecountyie zed beetle to Moonee Restle th SPR bee 4150 
witnesses, ‘nonresidents hefeuylalet Ai freshen ee one Sree sie re Pee. ae 4149 
witnesses oath vietorm 2 2 Seno ee ee ee ee ee Oe See 3199 
revocation : 
altered (circumstancerdoes Not Tey. 0ke@h soe eee eee ee 4135 
by...marriage;>Sexception2=— 222 ive ee ee eee 4134 
by. writing, cancellations oradestruchion=sss sa. 22 ae edie er eeeeneet eee 41338 
subsequent. conveyance does. not_revokel__ ae) ee te See eee ee 4136 
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WILLS—Continued. SECTION 
Salesunders. taxes; paid. from. proceedses 4.22. 2 =25_ 2 Ve ete 798e 
SOLMIEDS@ ANGASALLOLS MWiAllS 222 se er OF ee AO oe ST 4151 
Wid Owise GISSCR bee oa eae ss ae aus Seen ek eee sre a eee 4096-4098 
witnesses : 

beneficiary competent witness; interest rendered void__--__-______-_______ 4138 
deceased witness, affidavit of as evidence in issue of devisavit vel non____ 4160 
CSET ALON. OLSLOLS PT OD a t Ome see nee eee ee ee re ee ee ee ee 4143 
CNECULOL COMP CUCD Gan Wil LL Con seen eee een een nnn Se eee 4137 
in another county 3) will probated aehowee -22- teee eee ee eer  eee 4150 
TMONTESIGC ENT MRV LL LE LOO a LEC ame O Vy area = eee ae er ee 4149 

WINE. See Prohibition. 

WITNESSES. See Civil Procedure, Costs, Criminal Procedure, Evidence, Wills. 
LCCSMaTTC ae Ti CCS Ceara ete eae tere ree Seas 2 ee ery eR eee eee ee ek oe ne 38893 
COMI Li epee eee eee ae eee eNO RE Ee mee Ce a Se Wee ee ee ne 4137, 4138 

WOMAN’S COLLEGE. See North Carolina College for Women. 

WOMEN. 
chain-gang, requiring female prisoners to work on, forbidden_____-___---_-_--- 4409 
Gliyaor town streets) no woman may be worked) One 22-22) === - an 2636 
classification of male inmates of state prison to apply to female inmates_____-~- 1723 
county tuberculosis hospitals; eligible to board of managers__-------------_--- 7282 
fallen women, homes for. See Homes for Fallen Women. 
female inmate of state prison, child born of; disposition-______________________ 7748 
married women. See Married Women. 

Ma vaESeEVeeOnESChOOl DOAlUSa eae ee a ee oe ee eee 5529 
AOC! NOOR TER, 1S: THRICE ee es ee ee UPA 
nomemale convict workedsonsroads, orustrectsa ae ae eee eee T7707 
BODIE SHEL O Lm WAOLLLETA CITT) OV COS meee ra ar ae reece en 2 ec 6555 
state home and industrial school for girls and women__-_____-___--_--___- 7329-73438 

board solemanagerss-threerto» be: women sone a2 ao a eee ee ee ee ee 7330 
tramp; definition and punishment does not apply to women_____--_--_-_---__-- 4461 
widows. See Widows. 

WOODLAND. 

ETT Ce a ee eas OE eae es 4309 

WRECKS. 
commissioners of wrecks: 

GOTTA? TRACK EOS TM O12 COS ee eee eee 8083 
| ONCE ep a rl aR a as a a = 8084 
compensation : 
when wrecked property not sold for salvage__-_____-__-_-____---------- 8090 
WIKIA RO) jorRoyaveriny SOG! ie SARS ee 8089 
CLUE 5 rene ae CRONE OIE RIOD EE OES Te Cet he 8086 
interference with commissioner a misdemeanor___-___________------------ 8099 
Dano OMiCemsa at eee ene ee eee ee ter ee Ma oe 8085 
property saved remains with commissioner and salvors until salvage paid__ 8087 
PelaMe ds DEQUCELY mLOENC linen aaa re foe nn a nee oe pe ee ee a 8091 
violating chapter; punishment; liable for double damages___-__----_------ 8098 
salvage: 
STTUNSRTDOME TNS SANEV EY GOERS CREW ONAN OYE LEWES a 8088 
paid or payment secured before goods released_____---------------------- 8087 
Sal cao fewtecked epropert ym Obese]! a—— 2 noe se eee ee een eee 8089 
expenses deducted from proceeds; expenses defined__----_-_---------_-- 8096 
stranded property to be reported; failure to report, a misdemeanor__--__-__-__ 8095 
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WRECKS—Continued. 

unclaimed property : SECTION 
claimant) Of property, SOLO SLO. pTOV.e tlt Omer ee ee eee 8094 
commissionersot ewreckseto (Sell Bee ea oe ee er ee 8091 
expenses deductedatromyproceedsiotisaless 2. 2ee an eee sae nee ae eee 8096 
DLOCCEASLOLesal ey PAG MLOMCLCT: KO tal CO UIT: caer ee ne eee 8091 
CiSpoOsitionwofs Proceed SmD ya Clerks me eae eee oe 8093, 8094 

Violation moOfacha PLE y agit SO CTT C11 0 Tee eee ee eee 8097 
WHeECK ,CIStriCts esse ea a ee eee 8082 


WRONGFUL DEATH. See Death by Wrongful Act. 
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